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ObAL EViDFJrOE. 

AuHisatoB OB BBiaonoB or Bvi- 
* OXHOB. 

A OiBBB Ebbobs or Law ob Pkoobsubb. 

(a) Aftbau.- f 

(A) COHT$. _ . • 

(e) VisoBBTioir, ExntctsB or, nt AaitovB 
Casbs. 

(d) Tsavts, OwimoN w dboiob. 

, (s) JvooiiBiaa. - ' , 

(/) Local Iranf^nonB 

(e) Histakb& 

(A) MDLTirABIOVSBaiH. 

({) Parubs. 

0 ) , 

(k).BBVIBW. 

TalvaCM or Boik ; 

(m) WniixiMaB 

{%) MnKgnMWw Capa, 

' . 7 . FBOOBDOili TK ' 8 rB«^ 

SpatU ’ " 



TuaaoftMmmB. 


■UmiABT TBUh. 

Sommiiig npefldsiiw. 

Buxiioira 

BOiucoira, nBTtOV'OT. 

Sammmv Oaaes. 

Bubdfty. . I 

soiroaBBUBS bovndaby. 

Bandwbiaa Batato. 

BDBDBBBinrB BBTTUBKBBn* BBaU- 
LAVIOV (BBSTO. BEG. UI OT 18S8). 

BnFBBXHTBBDBXrCB OP HIGH 
OOUBT. 

L Aoi xxm ov 1861, 8. 36. 

1 Bomsat Bmoution n or 1837. 

A CRABnn Aoi (84 B 86 Vioi., o. 104), s. 16. 
(s) OlVIL Casis. 

(6) OBoaxAii Casm. 

A CrfUi Fbooiditu Cosx, s. 088. 

BVnSBXOB LAJTDLOim. 
^pentitUnitJaM. 

Bnp^emental Deoiee. 

BOPPUBMEHTAIi BUIT. 

' 'SnppbmantHy Jvdgmont. 

BVPBBKB OOUBT, BOUBAY. 
BaPBBUB OOUBT, OALOnTOA. 
BUPBBBUI OOXTBT, KADBAB 
Saprama Court’s OfBoen Act, 1843. 

Sarbonkari Itouie. 

Sniohwga ud FsUiBoation. 

BDBBTY. 

1. LuaiutT or SuBarr. 

8. EaroiounT or Saovanr. 

A DiBoiiABaa or Suaanr. 

A Mwi.T.Awnmi CasiS. 

BDBBTY BOSD. 

. SuphiBale-pNoeedi. 

Soixandar. 

BDBYBY. 

'Bnrcy Aot (Bomliay). 

8VBVBY AWABD. 

StBYBYlKAP. 

; S^y OBber. 

Bvfiy sad BtttlsBMnt IbouL 

; M 

-Bwrrtrtaf P ihnd Mito siidHi^^ 


It 

BDBvmmBEap. 

Snapamicn. 

’•Swanj." 

Sarlngiiig. 

BWOBl>4STiaK. 

Symptom ol Death. 

TaoUng. 

TahfdUar. 

Talabana. 

Talab-i-ishtaahad. 

Talabi MowaahibaA Ttlahi btishad. 

TAlak. 

Talnkh. 

Talnkhdar. 

Talvkhdaii Xenm. 

TABJOBB ODBTOM. 

TANK. 

Taiai Bagnlatton (17 ot 1876). 

Tariff Aot (Vm of 1884). 

Tarwad. 

TAX 

Taxatioa of Attorney’s BiUa. ' 

Taxation of Fleadei’a Peea. 

TAXATION OP 008T8. 

Taxing Offioer. 

TehsUdor. 

Temido.’ • 

Tempomy Ooonpation. 

Temporary Settlement 
Tenancy. 

Tenansy^t-vilL 

TSnanoydn^xmunon. 

Tenant. 

TBNANTBJN-OOKNON. 

TDNSBB. 

TXNnUB. 

Temiie>holder. 

Term of Tears. 

Territorisl jnrisdiotion. 

TBBBITOBXAL LAW OP BBZTXBK 
INDIA. 

TBBBITOBY, TBANBPBB OP. 

Test Oho. 

Ttstaaieutaiy Oapaeity. 

Testator. 

Testa. 

TB8Z NANDI OBITTXa 
Thakhsst Airaid 



TABU OTBlADliraa 


TSAX XAP. 

THjIATBX. 

TBura. 

VBIXADAB. 

Ihaofy. 

TUidAppML 
Tiiifd>«IiM llaghtmte; 

Tbiid-puty FrooedniVk 
TBmtt. 

THOXB IXPBB98ION8. 
lioeadM. 

Tidket. 

TidftlBiTW. 

TlLBDBUra 

Thnber. 

Time. 

lliMBaigtin. 
il]^ Fknwto Bight. 

TIPFBBAH BAJ. 

TITU. 

' < i. Rvidbioi axo Fboof of Titul 

(а) Qn»RAu.Y. 

(б) Lorn PossKsstOH. 

2. llii)cxi:.i.AXxou8 Cahka. 

iltle-d«icd!i. 

Titles of Hoi^nr. 

TODA OXBA8 ALLOWAITOE ACT 
, (BOIC. Vn OF 1887). 

‘ Toda guM hoq. 

. T^y. 

TCXJiB. 

tUltfSOd^BAFEICAl. 8nBVBY MAP. 

■vSm. . 

.Ttr^Mson. 

' Toirtm*. 

.XQtal£aM. 

Toot '* 
iboagit Ain for. 

TbnragiiOoilnMt. 

Towlb^ Bhln for. 

Toms Ditmaa, boxbat. 

. Tnd«.' 

Tndo Dewriytion. 

^^^UbeL 

'«iiA]» xabx. 

.iteda. 

f MteauA Aipoeant. 


!DmAo Bapa rii i t ndont of Boflvay. 

Tramwayo. 

TiMfaotiwn. 

tbAbsfbb. 

TBAN8FBB or OIVIL CASia 

1. Oirauii 0A8I8. 

A Lizrass PAimt Hiob Coin*, ob lA 
A aBouHD ms XaAmm. 

EBAN8FBB OF OBXXXVAL GA8Ba 
1. QmBAL .CA8I8. 

A Lmus pAnar, Hiob Ooobt, ol. 1A 
A Obound fob TBAmnB. 

EBAN8FBB OF BO'V'TBABBFBB. 
ABliB HOIiDXXrO. 

FBAH8FBB OF PBOPBBTT. 

DBAN8FBB OF PBOFBBTY ACT (ZV 
OF 1888). 

lYansfer of Property AmoadmontAot (mol 1885X 
Franafer of Teanro. 

Ctamfor of Titio. 

Frandation. 

FrawportaUon. 

L'raiiiHihiimiMit Permit. • 

Fmiwon. 

PBBASUBB TBOVB. 

^reaeuroTrovoAot, 187A > 

ratBATY. 

FBSB8. 

FBB8PA8A 

1. QiNBBAI. CA8I8. 

A Hoqsb-tbbspass. 

7BB8FA88BB. 

?rial. 

TBIBUTABY KABAL8 OF OBX88A. 
TBOVBB. 

TBxrer. 

Trust Deed. 

TBn8T PBOFBBTY. 

TBU8TBB. 

TBU8TBB8 ACT OOCCV OF Mti). 
TBUBTBB8 ACT (XXVn OF 1868). 

TBU8TBB8 ABX) XOBTOAOBBA ACT 
(ZXVXn.OF 1866). 

TB08T8 a!0T (U OF 1888). 

Tun of Worship of Idol 

UBHAYAPATTOX 
Ugandst Oooiiilu Oout of. 

UXASAVIBBS. 

Un^lro. 


.TABLB or BimHaB. 


XJmMrtifQriCfeofc > • 

.mulMnliMak 

Onoertiliiiy. 

UiiiiliMWIiy. 

inrooiraoxoirAHiJi baboaxs. 

IBooTiiiMted Sccflae rhnflj 

OntagNDiid BdgUii 
Itate^niiMoA 
BITDBB BAITAT. 

IhtetakiaifiiottoiM 
UndartauTO 
Obdatvtite 
Undiidoied FriiuipaL 
Undlvidad Sham in land 

'OBDPB lOTLIJ B NOB. 

United PtOThweaAetai 

Uaited Pkovinoea Oooik ol Waida Aob 

uvmn) PBOvnroBB laitd bbvb- 

HUB ACT. 

UHI U MO FBOVXHOBB KOHIOIPALZ- 
■TZBB AOV. 

UHIuAWrUL A88H1CBLY. 

UHXiAWrUli OOMPULBXOH. 

' Unhwinl OoiMilafation. 

UnSqnidated damageai 
UHHATUBAli OTTHHOH. 
UBPBOnnSIOHAli OOHDUOT. 
UnaanroriUnaai, 

uhbbthbd poluak. 

UiiaonndneM of MiiiA 
Unatunped Dooninauta. 

UpaaOhovkiltaiiraii ■ ■ 

UMfa, 

Uiaga ol TiadOi 
Uao and Ooot^ation. 

UIBBB. 

Umfriiott 

munUOTUABY XOBUBOAOB. 

Xkufi 

Umr lAm Bapaal Aalb UK 
UVBUHDX YHHUBBi 
Uh m aa^Talaaft qnam pamAi 
UNaringidaaCoK 

Taaatlaii. 

Tnadaiter. 



▼aldSanatfoB. 

ValnatloQofAppaaL 
▼ALHAOnOH OP IiAHB. 

▼A&UAVXOH OP sun*. 

1. Sunil 
1 Apiuu. 

Vain ol Fa^actp. 

VabM-papable Artiolaa. 

▼ABXAHOB BBVWBBH PIBADIHO 

abb PBOOP. 

L Gmiai Ganii 
A BnauL n*— - 
A Annaaio* or PiM or Ounti 
Vailaiifle in tanaa ol OoolMOk 
Pitea 
VaiUndaiii 

▼atendua Aok (Bombiy A4 m U74). 

Vandor. /. 

VBHDOB AHB POBOBABBB. 

1 . Bou or Suoi 
A^Bumv or OomAin. 

A Bomb or WiMBunr. 

A OariAX Emsoa. 

A Oomumox or Ihunni. 

A Oonmiovaii Sum 
7. Oonmnixiox. 
a^teiun. 
a IxvAUD Sum 
la lav 
IL Nonoii 
la Foaanaiov. 

i ‘JB. PuBoBaai or HoMouiaD Pnoraurr. 
lA PoMBan* MOHxr urn obbib Pat* 
MBin BT PuiOBaraBi 

15. PnoBAaiiA Bmn or. 

18. Sunva Auni Saxm. 

’ 17. lima. ' 

la VvBDOA Biaatt ahd Luvnima m 
la Hnoiuunoua CUiia. 

Varbal OontnwA 
YBBDIOIP OP JUBY 
L OlVBBAii Oa—a. 

a PowvB to mntnu wm ViBunm 

VaiiiloBtion. 

Yaatadinteiaita. 

Taatingaidar. 

YioaAdintally BagidalioH ol ina 

Ykteago 


TABU or BIADOraa 


SB 


^DageAfloomitMii 

TlOifeCMtlBi 

TnhgaChaiikidir., 

VIUiAOB OBAmDABB’ ACn^CBOT- 
OAL ACT VI OB 1870). 

l^l^OtMUdMi Amndment Aot (Bo^tal Aotl 

^nigedoorti. 

VniigiMiglilwte. 
l^OigBHiindL 
Vniife Unnlft Pwm. 

VUkgeOffleen, 

T1lk|t.8iitu 

Tblbioc. 

rinptWiB 

V1BA0APATAX AOnTOY BDIilS. 
YoUBeqimt. 

▼dnatyAwigiwiwiiit 

▼OUnTABT OOHVBTAirenB. 
‘VWUBTABT PAYXBST. 
V^fantMyBetaeBUPfc 
YfaimtWH. 

▼oten^UMoA 

VoMiig. 

▼ifML 

VyatahiM MayrtJifc 
Wagaring. 

WAOBBoro ooirsBAor. 

Wag«k 

BfaglBgWafc 

iT Aanro wab aoaivbt thb 
QDBIB. 

BTalMbik 

ITAIYBB. 

WAJD-OlfABB. 

WAB7. 

Wa^ 

yr^uai, 

WABBABTi 

WABBABT OB ABBBBT. 

1. ClflL OUMi 

8 a 

WABBAHT OB A9TA0B1DBHT. 
WABBABT OB AVTOBaBY. 
WABSABT OB OfUMmiBBT. 
BrAftBABT OB BOODTIOir. 

WaiH^. ' 


WABBAVTY, BBBAOB OF» 

WamotyolTUIei 

Wadmau. 

WA8TB. 

WA 8 TB IiABBB. 

Water. 

Water eaw. 

Wateimoaiae. 

WATBBBIOBT. 

WateMup^. 

Wap. 

Wedding P rei on U. 

WBUHTB AND VBABDBBA 

WdL 

Whaifage. 

Wbnflnger. 

WHiPPnro. 

Whipping Aot (VI otiset). 

WIDOW. 

TWb. • 

WILD ABnCAia 
WiUnlDelanlt. 

WILL. 

1. AmaunoK 
A Oonnvooov. 

A Bxioonmt. ^ 

A Tobk or Walk 
A bnnonov or Wu* 

A Vvmufixm Wnb 
7. Bntinrauiioir Bnounm. 

A BaroojjBoi; 

9. CiKoiuuraw, Son roa> 
lA Fiaonofr 
11. PaoBin. 

U. Vauinvr or WlUb 
WILLS AOT (ZXV OB 1888). 

vmmtaavF. 

Wlndowa or Doon. 

Tnthdiawal of Appeal 

Wlthdiawal of Antfoadoii for Bveotioii. 

Withdrawal of ChfaeiDal Fraoeadiaga 

Tnthdiawal of pedSoii of leaolfeaojr 

pmhdiawalof.SaiiattimtohnlU. 

WITHDBAWAL OB BDEF. 

WITBBSB-OIVIL OABBB. 

1. Bnaon oourmn or no* fo n 
WmiHia. 

1 Somioimra an ARnsaioi or Wir* 



TABUB OV BBABINGS. 


WICTJB B-OIVIL OAKBS-oomML 

а. Bm — — i 0* Wno wa M. 

4i Dmunanw WimnaBM. 

0. BwaAMDTO OB AmBMAnov or TTmimin 

б. HxAinwATiOK or Wixnans. 

(a) OBBBBUxar. I 

0) CmoU’WxjooNA'nas. 

7. OomiDBBAXKnr ahd WnoHT or Bn* 
saroB. 

& FnmacnB or WixinanB 

wmnnsB— OBiKiNAi. oabb&i 

1, P bbbo m b ooumm ob hot so bb Yfs^ 

S. SnoiOBiBa WnanaaBBi 
S. ATOimBO SBBnOBi 

A SmABme ob AnaatAnov or WmoMSBA 
& BxAimrAxiov or WnuBsaBSi 
(a) Gbbbbai&y. 

0) ExAunrAXioN by Coobt. 

(e) ChoflB-BXAiiiVAnox. 

0. OOBBI P B B AYlOir ABD WxiaBT Or BvXDBVOB. 

7. BtAnoiBBn or WxrxxasBa. 

8. PBOBBOOnOH or WiTHXSSES. 

WomBn. 

WOBSB ABB FHBABBa 

WoiUog for G«iii. 

WadboBo. 

WOBXKBirS BBBAOH OB OOH. 

TBAOT ACT. 

Wonhipu 


‘WBZVl'BN BTATBIDHT. 
Written SnbnilirioB. 

Wnmg-doen. 

Wrongfol Attaohment. 

WBoiroBiii. oovramcBBT. 
Wnmgful Conretrion. 

WBOBtlTUXi B»FHXmOV. 
Wionghd IMnniaBal. 

WBONOBDIi BlBTBAllIV. 
Wxongfol Gain or Lom. 

Wrongful Loaa. 

WBONOBDl. FOBBBBBIOir. 
WBOKGBUli BBBIEBAIHW. 
Wiongfnl Salaam In Exaontion. 

Tear. 

Tonthf nl Oflender. 


Zemindar. 

ZAKINBAB, BDTY OT. 
BAKIirDAB. POWBB OB. 
BAXINBAB, BIOHnS OB. ; 

Zemindar and Baiyet. 
BAIOBBABI BASS. 
Zamindari Dnes and Oeaaaak 
Zamorin of Galiout. 

ZAIffZIBAB. 

ZeraitLand. 

Zoroaatrian Baith. 
ZUB-I-BBSHOI iiBABB. 




A DIGEST 

OV 

THE meb oomtT befobts, 

1862-1909, 
ijn> or 

THE PIHYT COUNCIL REPORTS OF APPEALS FROH INDIA, 

. 1886-1909. 


S 

BAIkBBT. 

Am ARAODiiKt— Snnon ot Axcmb- 
loan— S ala^t. 

Aadgammatat—t S 9 Wiw. Ill, c. 

tt-U Om. m. e. foKef-Aiignr 

mmt If /whi of Sttpimt (hurt of turn jNwaNi 
oftoriuimm wiiir8Qoo,I7, e.95. in aniga- 
aunt bf* PnkM Jndga of tlw Sopnino Oont at 
liidiHof the mm, **oaaaltoflwoinoantof dz 
aimth^ aalair,'’ dbnotoa by the 6 Goo. IV, o. 85, 
to bo paid to ibo *' legal peiaonol tofnaantotima'' 
ot man Judge in ooaa of nia death in and after aiz 
aaontha* poaaeaaion of ofloe, bald to be a ralid 
aaabpunent boiag a oeated eontingant inteieat 
in aoah Judge, and, not being payable during the 
Efe of tho Jnto, area not an aaaljniient ot aalary 
withb 5 A 8 Bdw; m, 0 . 18, and 48 Geo. m, 0 . 
and dieaafom iroa not oontruy to pnblie pdiay. 

nNoMO* . 81CoaX.Xr4» 


. . . znonlptof— 

Boo Jjnosrtwmr—lnaunmt Dmou 
mmn Omb Vnooninna Conn. 

SB. la B. 676 
18 B. la B. tea 


ratt Ite fMOvoiy ofr- 


lALB 


Am iMnaww Ain,1877, Am. 7 U880, 
a. 1,0b 8) . lB.XaB. aV.M 

4BlXaB.Ap.68 
81Cnd.87 
ew. B.88 


. . lOO.W.B'.BTD 

Aba BnMuubTnnaior AoK (Vin or 188(B 
aA 7 ^ . lAftW. B, 888 


Bto Brnnun Tnanor An, a. 81. 

8 a w.«.a 86 

Am Bnoaii Tnazor An, a. 188. 

8aw.v.7it 
Am Bnmab Tnanor An, a. 187. 

ioaw.v.87« 

i8aw.xr.4i8 

Am Gunman . L la XU 88 Onln. 84 


Aaa Ommoan or Sau. 

Aia CmEi fBoouTU OoDb 1881 

8 aw. XT. 888 1 8861 881 
ioaw.xr.88 

I. Xa XU 80 Bom. 876 
X. Xa XU 80 AIL 88 1 881 1 878 
X. la B.88 Bom. 678 
18 a W.V. 484 ) 800 
Am CmL Fmoioou Oora, 1881 4 844 
X. XaXU81AlL0Blie78 

uaw.xr.oe 

Am Gnu. PiooiDon Goon, 1881 a. 885. 

X,XaB.81AlL8a7 


Am Gnrn. Pnoonomi Goob 1881 a. 815. 

i8aw.xr.ioeo 

Am Goman An, a. 5L 

saw.vj^ 

Am O omuo non, Soa aon. 

X.XaXU88(Ma.8M 
Am Doom . X. Xa B. 86 Ml 877 
AMBn o u on . L XaB.88<Mei,^ 
Am Bzm An (Zn of 18861,0:81 

nLXaIU«A]]?888 
Am Bnoptmr . L Xa XU 88 Oalb 488 
Aba Inooros 18a W. XT. 887 

let 



t m4> ) 


wamarciMPHii 


( ) 




«w nuunnnm Oo^m _ 
LLB.MOilfl.M0 
MOiAiiT . LL.B.MCMd.80L 
Am OvAlDua lOOlW.V. MS 
Am Bottv 

LL.B.NOfllfl.1080 

Ah LumuiB Xfliiw. 

... 9.0.W.H.On 

. ‘ ll..B.80afllfl.MW 

L Ii.B.M0fll&9M 
L L B. SB Ofllfl. 004 
isav.v:T4A:mo 

AMLMnmaamm^AwACT.fcBe. 

9 aw.xr.Tii 

Ah Lflof Antw Am (ZV or 1877)^ 8 a 
. ILAn-lM . LL.B.S0ilL4M 

Ah MABomDAx Law, BoamMi. 

L L B. 88 OidiA SBS : Ml : 068 
Ah Moimaoi SftW.B.OM 
LLB.MOidA«i^M 
ISaW.B.BOB 

Ah MomAflfl— 

Pownor Sau. 

Sau or MoMOAon Fiomn. 
AHHonoi . LLB.M Ofllfl. 787 

Ah OocorAXOT^OLDora. 

180.W.V.10M 

10O.W.V.8aO 

Ah PAXBnox--MiiMTXfAAXxoiia OAsxa. 

0aW.V.U8 

. Ah Pommox . L Is B. M Ofllo, 487 
Ah Fowl* or Oovxt 18 0. W. B. 1087 
Ah PkAonofl— Gmfc Gash— 8au bt 


Ah. Fiu>iinnox . 8 0. W. V. 474 
Ah FflOiATX AXB AraHxirtflATiox Aor, 

ini,i.w 6aw.ir.8M 

. Ait PuBUO Dauxor Bxoovxbt Act. 

0O.W.ir.80B 
L L B. 88 Ofllfl. 1178 
loaw.B.iM 

jM BflsinBAB 0 * Hin Oora»-4Uu 


’^||ift:Bfl«Ufl. 
i^Aii‘BxTXXini 8 au Law. 

80.W.ir.487 
■ ‘ 10 a W.* 187; 487 

;a 1^ iaiirMM 8 am 

AaWtir. 8M;887 

LXslL SB Ofllfl. BM ; 6M 

’ AH’BAM;MB.ikMiUlfl 0* Obmii. 

Ah iBAuiliM'4anAM or Bm; 


AhSamm' 

U " 


or 


:M8AMOir.04aM' 


AHTflAXOPikor lMnHnrioB.A BO. ^ ' 
100.W.V.80B 

Ah TMdo> AXfl PuMiAnB. 

80.W.B.41 

8m VMXtttatt Lnx L L. B. SIBIL 448 
— bpOeort— 

Ah Grm. PflooxBOXfl Oon^ 188L h. 
ML SlOA and Sll. 


bj Oonrt 


Ah Sam . L Is* B. M Ofllfl; 888; j 

bf dflbtor to dflfbflt.flMdtter;— 

8m nuooiiMX* OoxrxTAXOB. 

LLB'M0fllfl..8M 


Ah Vxksob AXB PmaxAnfli-Ooxai* 
noxAL Sami. 


oondltloni oA— 


pflrW- 


Am PflAonofl' OmB (Uni— Sam xr 
BiowEflAB . L Is B. 81 Ofllfl. BM.' 

■ ... flonflmfltion o4-> 

Ah LnmAiiox Aor. 1877. Axv. 17V (ISNb 
1 . 80) S in nr AiB or BxHOXHHi^ 
OoxnaxAfiox or Sam. 

•Aliofe of mlidMoilptlon of pro* 


Ah PxAonoB-CmL Ca i bi S am bx 
Rbootbab . L lb. M Ofllfl. 480 

bflldaiidflr fl. 88^ VnuMte of 


7vop«ny Aot— 

Ah CmL Fboobdoxb OoBB^ 188L 1^ SIQA. ‘ 
L LB. 81 AIL 848: 

. — la iwfla t l o is— 

AMBoBmAOB . L L B. 81 Bom. 118 
Ah OooorAXOT HOmoo. w ' . 

liaw>.78 


In flaMutloa of oortifloflto— 


Ah LaaxABOX . L L B. M Oalo; Sli': ' 

— > iBVflUd— 

8m Ybbbob ABB' PrrroBAiBfl Bnrii^ ' 
Sami. 


8m Bam vob 
OB iAMnr. 

‘Afi 4UM 




( 11147 ) 


moBi 0* oasB. 


( nui ) 


8t» ftiia ‘nr B auiiauM mr 


AMlteFiw^OanuiiCUaM. 

>aL.&P.0.]0 

000.167 

iiotlflioaittoa--pfo4huB6tioa of 


8 m CmL FfeooiBvn CoBl^ 1881 1. 887. 

8 O.V.V. 167,164 

8m Xvntntoi MoBmMi, Virdob abb 
Pmauni, Bboohd Airau« Dbobii, 
moimoB or. Amli,, Pimis. Bi* 


IKb/B. a CWo. 87 1 67; 168; 676: 888; 

7a : 818; 881: 888; 868 

8m PUNarAL Am Aom. 

8aw.ir.8a 

8m BimuB 8 au Law, h. 18, 88. 

8 aw. IT. 8a: 816: 880 

8te Sau roB Abuabo or ItanraHUB. 

' 8m Sau Pboolaiutioh. 

8aw.ir. 686 

8m Tbaboibb or PaonairT Aor, 84. 

L lib B. 16 AIL 166 

II ofadnltorstodllood— 

8io.Oalowta MmaoiPAL Act (Bbt. Act 
I n or 1899), M. 498. 

LL.B. 80 0*10.648 

of immoroftblo propor^r— 

8m Bosomn. . I. L. B. 86 0*lo. 810 
of launoroBbl* p t op ortp In 


8m Bzbodtiox or Dborbb. 

I.L.B.84 0do.lOa 


oflnaolrontiP 


8m OmcuL Aaorairai. 

LL.B.MaB]o.:860 

— of mortiBBod proportp'— 

8m BbaniAoa. 

8m VarooB Am Pobobaobi. 

I. IbB. a Bobo. 866 
L.B.841A.178 

— of oeonpiioy holding- 
8 m OooorABor HounBo. 

X. Lb B. 84 0^168 
180.W.1L881 
8 h Biiibr or OooorABOT—^IhABBrBB 
. . 7aW.V.671 



lafMor Oonrlk 


1L.B. 84000.888 


8m IhABBim or PMranr Act (17 oo 
. 18a)b*n . .LLbB.18Ad.106 


8m Sau roB 


or 


SlMOoimr.] 


LL.Bb840*]Ob8a 
18 0.7^407 

I- 

Act^ or 18791*84. 
LX4Bb80Od0.8lt 

— cfniuMMortBiBoAgoeda . ‘ 
SuOomtiot . LIi.B.84Ori0bl78 

powarol- 

AmBzbootob . LL.B.1A1L710 
LI..B. 18 00*880 
L L. B. 18 Bob* 841 
8m MObsoaob-^Powib or Sixa. 

8m VBMSOB Am POBCnUBBB. 

lX..B.aB0BB.668 

— roeoBtlnatBooBOof— 

8m OomaBBAnov. 

LLbBb8400o.668 

.a*l* proooedB, dlBtrlbnttoa e8- 
8m Civil Pboobdiibb Oodb (Act V or 
1W8).*7S . 18aW.ir.llT7 

BOtUag BBldO of— 


8m BamAL TavABor Act, * 174 

180.W.V.081 
8m OmL PaooBDOBa Oona, 1888, * 844 
— Quaanoin nr B xao w io a or Da* 
^ GBBB . . oaw.V.llO:108 

8aw.ir.is4 
18aw.v.08 

8m CmL PaOCBDOBB Oom 1881, * 
SlOA . . 180,W.V.100 

8m 1*^00 , uaw^K.a 

8m Jmninanox or CmL Coobb— Ba* 
va w a Corais— Omars orBavanoa 

OOBBI* 

8m InmAnoB Act, in7. Son. n. An* 
109 . . . > 180.W.V.18 . 

8m MbatOAOB . 80L W. V. Ml; 888 
8m PBa*aiiRiOB— Loss ob WAmfs 0*., 
Bwat 0aW.'a.8i8.' 

8m Pobuo mauMiBe Baoomnr. ACT; 

8m PuBub DanAans Bauaraair Aor 
(Bair. Act vn or 18a)— . . 

a* 8, 10,18 . 6al7,B'.16 

*19 LLbB.18O0a.84. 
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'liMih. 
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pgimiiniiit nnt to liM ■filnit mu 


A« Bmorof SniMEUu nr InMmov 

jWltmmMa. 

am Boa’Vm Amnu o» 

* fow UBMCUia. 

8m Sua mm k muM tm amamn- 
i. SifBia Amn tua. 

8m ‘fltfa nr Knomov or Dmn— 

gf f f p m mpB 

Ah iaufloa iauAii or Ombh. 

*Ah Iwu aoiBCT^-Pitori Onn FM* 
. ewmOom. 

BB.IbB.M 4 tmiioto 

UB.L.S.A»a 8 

MW.B .70 

LZ1.B.7AILBBO 

LL.B.UCW &140 

X.L.B.lSCMa.BU 

LXhB. 10 All .80 

(Wfl^loot to trior laoinOb toi ifloi-- 

teBopMBOa . LXhB.BlAU .888 
— • TOtMUro^ 

8m BaaiiTBi.. 8 Aia it. 

uo.BT.xr.ooe 

with right of ro-pnr^ o oo- 

8m Yjamm im P or cmm- -B aow r 
. uaioosCUon . 6 0 .W.n.lBB 


'8A^ BT' AXratiOV-eaMA'' ' ’ 
modMad.'* hMABwt tlo oood W onOt ulr nw 

wA%m Mtag M nfltlMrt ofUnMBHlMSIw 
utga wM ao nhaml M to Imoho pHt of Bh 
oootnol br opontioii of low. Bme rio no ow* 
liMt to i oot u llwpoftiM[,ud ttoiolm that ao 
mil mold lia. Bunamii LTauACo. » Oup 
naoo Soma 80a. . . LXbB.10CUo.70B 


,XbB.ieCUo.70B 


> 'y.am pountoi Am, a. tS.-^hxaa«L Omr- 
namo-OmtAii.r'. 

■ . LL.B.18Boiii.8tt' 


I -Atmafimif ••hUOa. 

( M m Om wW Biiriaali. 
ala aada at aa aoaUan. 
odai tUa Ud manat at 
a anotiaaaan, hnl ma la- 
to goada IwH^iofal and 

!&[^ elanto attoalattag 
laknato anj mgfy haing 

tffra Itoaon a l a -a al a of 
Ml w • OM8* of tub, 
HU Cto hiddar at mah a ' 
i vBhdMiir Ua hid onto a 
iii aQomd ieK Iha ana* 
M toi^tha omar of Iha 


BALB B7 OrrxaXAL ABBlSVBB. 

AnbaoEiTnioT Aba 

LL.B.8OB01BU8IB 

Am OrmsAL AaaMim. 

MAJM-Oa^TtWIOAVa. 

’ Tnm4tr af MHk- 

BtgUt mi oa aVaaa /to of Pna rntg Am (f 7 of < 
mxi, a M-JhgMriatfea Am {fH cf Xmh 
a 17 (o)-J«ilarg rUto SafematUoatoi that 
aiagiaatedl7 too Obllaelm after aafe of'*B 
doM** of aimiia landa aoi|nliad hgr Goaarn* 
aanl nadar toe piovblona of the Land Ao* 
oniaMbo Aat, aia anlHidenl to toanaelToa to rallp 
date the toauiK of ttib bom GoTamiaaBt to 
the tnaabieo wltoonl hdng lagtataied. fhhaiy 
lifAto to mtor OB ooftafai paitbiia of toa bad tnoa: 
toned to toe puehaaar hy too aab*oeillflmtea. eta* 
Bol erial amamta toom that bad. Saba* Cbav* 
nu Bor Oiototunr A JAxmoA BAn Mo* 
nuBB (1008) . LXb&88(Uo.01A 

BAIBBBBD. 

am O o B a r m oon o H or Dooran*. 

LL.B.88(MaM 

8ALB BOB ABBS ABB OF OBB8BB. 

am Puauo XtoBABM BMoraBr Aov 
(Bbt. Am I or 1800), aa 10, IT aid ft. 

LLB.B8<Uo.81B 

Am Sau roB AauABi or Boad Obhi 

1. Bottbit ooido ■ale-..Pidlb 

Dammit Beetmnf Am (Btagri Am I cf 1898), 
aa 90, il-4Xfa Ptoaadw* (Ad- ZIF 
0/ IMS), aa 998, 994, ««, 811, m-imga. 
krilif—iafitutmll, A oarUfloaie tor laooam of . 
oaaaM ma giaae hy too 0 bm Odbetor of Bud* 
van agatoil the platotifl and othn paneoa, 
oho mie all leaidenta of toil dbtilal} the 
BHjerpatttoaof toe prooer ty to reapael of nUah- 
toe oortidaale ma made waa alao matad rithto 
the jditadbtom of the Boidwaa dbblat ; toe mm 
Bfleate ma hamrar, otdend to ha ami to Bfahhou 
toraieoBlIoaaad aa tottauttaa ma aanl that too 
datMod matoheMaliiedhytoaaaboftoedaltdr!ii 
totanal to a oartato OMMah to BbUram. Bh '' 
BfaUmm Ooorl toarropoa held the aab. j 

a. anil to aal aalde toe aab, toat the atattig.i|f toit^> 
aaftUaata far OBMolba to the Bfahhua dooriBita^ 
set aatooMd oadir a. m of tin OfaH Bnoadam ^ 
Cede, and ooaaaqiimBi: Bb mhaafBtU' jmtiilii:" 
bp wamiUbgriaUltoaabea^BlitoA!^, W 
toe Bott me not harmd hy a. 818 of toh-QMI Imi^ 
dom Oada B 8U of wo OMl 


■■ 


SALl KMt' ABSBAiU or 


( iiun I 


doNiMt anfr to nmMaa pnMadta0lwld inidM 
tot PbUIo PwiMBdi Btoimn ink. mm Xtondk 
raM T. J>lkmrM,t.L.£ MOUk 7i;tdl«d 
«a GD«Ca«>»MCBu»iiABft ChnnHXiBni 

am . . . 

•.alOO! Wair .847 

fL - — FMk Dmmidi 

BMom (Bmigd Ad VII ^ IStO), «. i7— 
Pimm of repMbfi 0 / HU OmmUaiom and 
dU Bom of Bmim--4}ortifiom mU^diiog 
mMo~-OmUpdo Utuoi vmier iho Oi§iAd(Bm^ 


pA Ad IX of imy-IArnUaiioih^IM^ 
ilk a INntf « oiomeo^Proper fmdg. Bengu Aot 
^ 01 IM for the leooim of naUie damandi 
an^ed to oaaea of road ana other oeMMi 
SMmamm Bioah v. PaiUhdoo 14 L L, R 14 
Cdo, I 9 lefoned to. Where a Gominlieioner set 
adde a lale hdd In eaeoation of a oertifloate grant- 
ed Iw a Bmnty OoUeotor in respect of a Am im- 
posed for faunie to oomp^ with a notice under a. 16 
ii the Qb« Aot^ on the ground that the evidenpe for 
the petitioner made out ** a primA facie case of 
fondi or at anp rate of irregularities, which pre- 
Tented the peationer from obtaining knowlrage 
of the proceedings against him, and caused toe 
sab of nis estate at a moat inadequate price.” 
Edit that the power of revision oomerted on the 
Ccmmiacioner to a 17 of Bengal Aot VII of 1880« 
was amp^ aumoient to justify the order setting 
aside the sain The Boira of Reveune also had 
power to Interfere In this caw under a 24 of the 
A^ B. 17 of Bengal Act Vn of 1880 apidied to 
orders made after as well as before sales m ezecu- 
tion of certidoates issued under the Aot The 
periods of limitation ap^caUe in ordinary oases 
were not binding on the Oommiisioner, wfaeta he 
was acting in ezeroise of his revisional jurisdiction. 
It is an Amentary ptinoirfe, which is binding on 
all persona, who ezerdse judicial or quasi-juaioial 
powera that an order shoidd not be made against 
a man's interest without there being given him 
an qpportunify of being heard. In tills case the 
oider^ol'the Commissioner annnlliim the sale was 
ehaUsqged in a regular suit brouj^t in the Oivil 
Court on tiie gro^ that the order was made 
trithont the pniehaser. HM, that the 

poper rmnedy of the purchaser was to ap]^ to the 
Cbmniiasbner for a re-hearings lAusiswaB 
Saras sb MbBDirr Ram KiSHiir Dae (1900) 

loaw.N.eoe 

8b • - — - PuHie 'IbsMiidi 

rJd(/a/ JSU), M 10, 12, IS, 
loflti iiffd Sale to od aeidct if fist 
Awmi of osvfaflasfs paid oHot iooue Bde if void 
Is mseuffon of dooree offm ooHofadkm 
of. dsfiseiiti pgroiflisr lETflitfillfp 
A Mrlilliato whiw 

mid. tor uiwn dm 

MOtol'IiotiMilM « wwiilHIid m.jtot grawd 
Im mmiitoHaMii^jp artto 
nw ft piiite pra* 

ft toft Mblto Sowndi Btooimqr 

i«lf Mtim nto ft IS ol Ik. 


( IIW) 

■AU won AERiABt OV 


A Mife ftill Ih to Mt aAda ft i 

ofmtoftdNMft n oMuwt to Imi^ hU Avm 
ttot In BO oaw k m hmoewnt itnim lAo too. 
pnbtoMd inuBorwble pwii orty toU m owobMop 
« ft MtkSed doono to.to dqrivad ol At tomSt 
of hk wiwtoift SdA on n wrinr of Ubi onSto* 
tiikft Am iAm ft Mb too tafan iplioo OB tto took 
of ft ootkSaAdeonft tiwwtktooaon^ wkkk too 
toon OMtUhd to tto Onirl^ tto Oib k Told ond to* 
ofbotln to poM oap titb onn to ft kod /U$ p^' 
btooM tor Tolm rmtorat notkft Ito PnUto-l)o> 
uudo Roootw Aot, to Oft 10^ S4 ond SA oioto . 
upon too oarliBooto ofmr b dnl^ to ontM ootlo* 
botioB 00 Bxm ao popment too toon nodo of too 
■monnt tor lAkh oorti&ooto hod toon knod and 
antootkM him to toU only oo long ao too oortilkoto 
romaino nnpaid. Wton^ ttonnrft too amonnl 
for whkh too oartifloato was kmod nu too doyo 
bter dopooitod intto treaaniy, Irat thk wao oret- 
bohadwito notioe undar a 10 of fto Aot wao 
kaaod and aorrod and ImmovoaUa pM>patt|y to* 
bngiim to tto Jndgment^obtor aow and pnr* 
ohaaodby aateanm, ffaU, toot tto aab anut to 
aat aaide aa mad. witliont jndadbtbni AMaol 
J7to V. OhM, L.J2.201.A. 70; m t. £, M, 20 
OOt, S20 (Ml), folbnrad. Jtoao MMmr. JBtoa 
AMan, L.B.1S1. A. 100; fto. I. L. Jt If Orik 
19 (IMd), enbined. itonw OkamAn t. 
tondha, IS OTW. N. 790: t.c. 1. L. B. 9i Ode. 
811 : SO. St. J. 90, tofoROd tft A porapn irto 
wHh hk ayw open mabaa a aipeonltoho phf* 
otoao of A ralnaUa eotato tor noxt to nottfag oail* 
not ooimtain of tordddp wton tto aab la aot: 
aaidft Samoebbami La « GotOAV La Btuxft 
GATira(lOOO) . 180.W.T.710 


4. 

Aat 


PnbUo Damftodfl Boeovoty. 
I of IBBS), oftlft nadnr— mkaf 


hikreaf paaaai Jtoonfwf 
wiaa Mift (lb MMit ef ooneorlaf 
JbatrMM d raprcNMoIbn oaf aitoppat-*'Oiiaa* 
(bn atonlf to lokaf oa on bana. u b 
aotOad law toat a aab under too PnUto Do* 
manda Beoewry Aot paama mtooto too r),^ Mb 
and intereat of tto peraona nnnod aa too indtpaant* 
debtora in toaftMrtUloatft Ito doohma of m* 
proaeBtntoni am tto ptine^ of aatopnal nom 
whkh tto dankton of too majoilto in mMoamr 
Sdiar t. BoaemaU HdOar, 1. L. R 20 Oala 
US, k toaad are not to to ostended to oaaaa.ol 
aaha nndar too FnUb Danmnda Boeotoiy Aim 
SaatSh : Ito qnootbn of aotoppel toonU to Omr 


nttafy rakod and propar matarbb pboad 

‘ tototo a dam againat too ngWitoid.’: 
oaa to told to Uno^ intereata .of too 
nniogktatod tananto Baji Kom k CUioft. 
(iMQ. .isaw. 

■AUi JOB AwaAEa oy mbto. 


L AfltYinarlSW. 
A OnAmam 
t 


OoL 

. UlSf V 

.nisi 

.liiss 





mmtwijtui 


fOB 'AXBaABS;or SUV-amlB 



OdL 

4 Barifanv of IhnnMnnuL Saia 

0* . . . 

. 11168 

8. XmotwaiiM . 

. 11165 

4 Imiiiianavont . , . 

. 11167 

7. fimm iKD Lununis oi Pub* 

CBAUDM o a a 0 

a 11181 

4 Snoan Sau 

0 11187 

4 ftnoifliPnooiiiiaofSau . 

. 11188 

14 Dnmi'ioasarSau 

a 11190 

IL SbRomanraBau— 


(a) GmnabOaan . 

0 11103 

(b) bnaouBi** . 

0 11106 

. (a) OnoB Ctoouna 

0 11S08 

W Bmaau] 

a 11812 

BfiMofammaaDa Bam 

a 11218 


p.oiuB. ■ ■ ■ ( um ).■ ■■ ■ ■ ■ 

■’. .i ■ ' '■.■ ■■■;■:■■•. 

BAiaiOB IBBSABS OV Saoni-aaiM 

PmMOt tOMkMlft»~ 

8m OomuMm^-OmoBUL turn ir 
Jon* ft MW CT . 

LL.B.M<MftaOO 

IDlttOWtMM»- 

8 m Oo- BU MW ' " B i m ar oo^buoM 
WRK aano* *0 nn Jon* Anninr 
-PonMnn . 


i ACT vm OF i8a& 


L Plroeo da to-A Wn rfiiii Jnim if * 

—Bmt. am. VIJ t! 1798. 8 oIh of udic-tHim 
under Aot Vni of 1SS6 for otiwa of not *m not 
toqnind to be ocoofding to the proeednco Ud dom 
in Benietlon VII of ITDBl but Mooidiag to (ho/ 
ptooe&ie pieMiribed b*^n S of Art Vm of 18l&< 
noHOBRn « Anooi. WMsn* . 7W.B.in-. 

B ' BStotef Mlo— Jhitii e/ fMr> 

eitoeer— AmanM fMMrfc When righto and iator- 
eeto in a talnldi were cold for aireaia of rent 
Art vm of 1^ the pnrohaaer obtained no pome 
to deatrojr the itmamee tenure. So o WLO l WtDni 
Pan. K Aim Au . . 

& at^ vf ]wr> 

cboeer-nfMiMiinmeeik Aaaleof an under>tomre 
under Art Vm of 18S5 paned mitj die ri(^ 
tidei and intoreet of the jodgment-debtor» and 
did not void the hununbrunoea created dm 
old tenant Hanot Ctunim Doas n Owanta* 
vaunt Doaa .... afiborSOB 

4 aSfflA of pm- 

rtO to r A ct XI of 19S», a dA ArniNe; & 
pnnhaaer ofaboUii^t in a Idiaa nwhal aold under 
Art vm of ISSd could daiin the poeition or 
pciTilegea accorded by aa S7 and 5S of Art 21 of 
lUd to pnrdiaaera cf permanently tattled eatatai^ 
or of cetotea cold in diatoioto not permanent 
aetdedi aoU for aneaia of. lerenne. Knaat 
Gbovsib StiBa CL Snmraitom Doaan 

7W.B.8IS: 

jroMlaiarf tomw. The phrintiS held certain hnde 
intahiUiQunderalunriadarippttah. Qvaaaw 
for atieara of raqt under Art Vm of ISIA mid 
purahnaad by die difndant After purchaaik Hto 

orfoiidMit dItpoiMMd tilt pif-fatf* fnun Ui ltiid% 
on the gtorai thathe badpaSaaed the talnldb 
free fion all ineum h raaoee ctca t ed bydie late da* 
faulting tahldidar. The phindfi braq^t tUa 
I iult MiecoTcr pnnearinn of Ida hade Aon the dai> 
landant ffilA that a pnichaier cf a tonria ittdiir' 
ArtVmalIaS5didiirtaeeataai4yaoqnin tt fri* 
Adm all ineamlranetaL Chae ft* tolat 

.otdMganniniiianof tfaephtnda’a prttoh. Jam^ 
uBMVfk'Manm Au. o/t- 

OB. la B. Ap. MB A 
(flieiitoa) PtraitavaTii Doaa n Btfep Oimi 

' Baiiiiitvv Otonnn* « Pritidf’IiiaiiaL'Iiif^^ 


Bee Bnoat Bneutanov Vm ot UlA 
a.9 . . . 7aV.V.lU 

Am Bnsai. Itoravtnr Ao* (Vm Of 188Bb 
t 65 . . LIbB.aOldo.8BO 

80.W.V.Ba 

'Am Oom* of Wanna. IBB. Ib B.B4 B 
Ah Bvnmrai . LIi.B.8aOn]o.7 U> 
Am Hnsu Iiato-.Wiiiow—DMHna 
' idana* Wmow aa Banaanranm 
' Baian on Piatovaii.T. 

10KIiiB.10d 
, lBBLL.B.ldBld8ii^ 
LL.B.ie(Wo.8U 
8m Itmvnam-aaa non a«—A— 
Bur . . LL.B.llUd.80 

LIi.B.80i]e.8BB 
Am Bwiiia* Mianaiiiwnoiia Oaaia 
. AMitna .Of Bn* . 7 0. W. B. 806 

8m Hasnaa Bm* Bnoonnr Aon 

‘ ^ Bn JunieaxJU^Aiwuiiioaznnnk 

ML.B.US 
^ M Ttwrinn HiiTiniiTftiiiM, 

■ aBLnB.0.10 
iaiiotoLA.au 
LXbB. 18 0110.887 


aBibB.p.aio 


INilft to pvotiot pooporty 

amYrnmnnifiamafi. 


£K&tt<Mto80B 





( iiw .) 


pioiSR or ciatt. 


( 11156 ) 


hAOsymor 


MUd^ 
. iiift « 


— JWagiimiil ■TfiiJir arrwri. lb a 'idit to let 
•rido ft i 5 liB Ib moiitioB of o doom for Mntn of m 
doe op to Aghnn 1866; the pleintiff, who oleimed 
onder ft deed of ooodltioiiftl atle* WM Md not entitled 
to ft deem on the followmg gronndftl He wee not 
ft mlitoied tenent et the tune of the oolob hot •• 
0 oaiftwftl wfti Imlly In poemeioiL The idelntiil 
new tendered the* eneen for whioh the we woe 
meda Under Aot Vlll of 1685^ no eepuate et- 
tMdunent of ft mehel or notldofttlon of eele In the 
mofueil ie neoeeeirr in order to render the eeb 
■ vofid. In thie oeee, not the righte end Interebte 
of the defoolter, hot the tenure iteelf. peered for ^ 
emern doe upon it Atteohment fay the oppoint- 
nent of ft eeiewel is no faea to e sole for eneere 
doe before euoh ftttachnient Fonnie a PbotaA 
BuraaDooGiTR .... 7W.B.409 
7... -t: — : — Bene- Jfor- Fi/ 


ef i766---7h^ SmAU 

A tonpft riffht Is oniiihilated fay e sole held under 
Aot Vlll of 1886 ftnd cL 7f a 1(^ Reguletlon VU 
of 17691 ZonruT Bioii a Rahatoonusa 

7W.B.M8 

ADEFAULTEBa 
DlnftblUtloft of dofhnltewi 


PufolaM— Bong. Beg, Vlll of ISlQ^ak of paini. 
A defeulter oennot, under Beg. Yin of 1810, pur- 
eheee ft petni sold on eooount of his defeult to My 
the petni rent, either in his own neme or In tbet 
of say other person. Mahokod Nabsoob a Ki- 
BBBV Mobuv Qoyib W. B. F. B.p8 

8. ■ ■ PofcloM— Bols of 

pakn. Not merely leooided shereholden, but ell 
eotoftl defeolten (sooh es Joint petniders), ere pro- 
hibited from being pnrohesers of petni. Gounoa 
KouuL Bbuttagbabju a Baj Iubhiv Nath 

6W.B.106 


8L : ForelcMs— B^lf 

fo SOS— Boit bg another defanUing eo^^arer lo set 
ofids safe. A suit by * riierer to set eiide e sele 
hering faeen dismissed on the ground thet pleintiE 
beiag ft defeulter the soit would not lie, pleintifi 
brought e seocnd suit to olftim possession of his 
ihftBS of the dftr-pfttni talokh, on the ground thftt 
thesele moBtbeinopeifttive,ineBmuidi ee the^por- 


r, ft oo*shftier, wse elso ft defeulter. 
thet^ until the sale wes aeteside,idjdntiflwMnot 
in ft position to oleim possession of hla ahers. 
Oooua Komrb Bbuttaobabjih a Baj Kbisxo 
Nath . . . UW.B.8O0 

Bur diois S mii fay 


Met i^toBere fo aef oimIs aefo— Jofnf ousmts— 
Ihr-psliiliBrr ^ fnut Of thm Joint 

owbAb of ft dar-pfttni, two held ft 4 ftnnee ahere, 
andtim tlM an aannfteshftie. Befftidt hftVing 
bsM maifc by ell thne in the peyment of the 
iiBt» tto pidw bRmijftt ft suit end obtained ft 
dMte lob the aiMn. ^ i 


8A&BFOB ABTUlAllfl OF BBITT-miill. 

1 DEFAULTEBS--eeiMk 

proolftmfttlon wss made thftt ft dftr-pelni would be 
sold on the 6th of Ootober 1877. Up to the* 
oommenoement of the sale the 4 annas ahaie- 
holdeis were unable to pay tfaeir proportfonate. 
amount of the deem,; the 8 enhfts shareholder 
deellned paying his share, end, when the sale took 
pleoe, he beoeme the pnreheser (d a dar-patnl. 
In ft suit brou^t by the 4 annas shersholdem to 
reoorer their sheres from the pundieser, the lower . 
i^pellete Court, reyersing the deem of the Court 
of first hiBtanoe, decided in fayour of the pU ntlflu’ 
Bald on second appeal, that, the sale hayl^ taken 
l^eoe es much throuffh the defeult of the^dntiflie 
as through the defeiut of the defendant, the former 
bad no equity eninst the latter ; end that there- 
fore the snit should be dismissed. Bak Loia 
Mookubjui V. DauNDiB Nath Chattubjsu 

Lli.B.80ft]o.S 

S.O. Bah Loll Hoohibjib v. jADUirATB Cbav- 
™uwE ..... 8a.Xi.&wr 

6. Dftfhnltftr for period lateir 

than ihat onosing the oalo-Butl for demagee 
hg dar-peinidar. When a petni is sold for default 
on the part of the petnider in paying his rents, a 
der-petnlder who hM paid his rent to the petnider 
for the period to which the defoult r^tes may 
sue for damages, although himself a defenltet for a 
later period. BIadhub Abtod Homo o. Jot 
Kookarbi Bzbbb 5W.B.a(ll 


8. UNDEB-TENUBBS, 8ALE OF. 


Bong. Aot VZn of 


Amdtesfibii of Att^hela Nagpore. Bengal Aot 
Yul of 1866 ap^ied to the district of Loheidagga 
In Chota Nagpore. GoBXunBAKn BbupalSdqik 

ioo.Xs&7a 

S. a. 80.-“ Pfoesedfop’^-Bsis. A 

sale under Bengal Aot Vni of 1865 was a “ pro- 
ceeding “ within the meanhig of s. 80 of tiiat Mt. 
Dwabkahath Bxiir n Cbuitdib 


llW.BiiaM 

8. Aot Z of 1868, A 108- 

8de of franeferdhU ten u r e X of 1666, a. 161. ; 
Tto plftintUf sued to bring a tfunaforafale ooon- 
pahcy tenure to sale in aatidaotion of a deorse for 
fttrears of rent, by canoelmeiit hy an order pupsed: 
under Aot X of 1859 relftt^ to the eieonnon of 
the deem. JSfaU; that, in solar as the snit a6u|ht . 
to set aside the order, it was barred fay thepsoyt 
sions of s. 151 of Act X of 1869, and waft imt ad- 
missible by reason of the repeal of the Asti In ub. 
for as, irrespeotiyely of the order, the e«^ fthuAt 
torecoyertbe ambuntof the deem by tl» icle of 
the boUing on which the anear ftcoined» at. thp 
time it was faiBtitnted s. 166 of the Aot bad aasasd 
to be fow fo these proyfaices, and eoidd not be ellsd 
In support of . the efolm. Bah Bfeaumea Bahjl 
F ez . ' 7S*Yr 
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SAXiBTOB ABSSABB OV 

& UNDBR-TBNORBS, SALB OV—ctM. 

A, — -Pwrduui^aamin^ 

Aar ol Mb •» «*eal>M o/ dMNt o/ Obw Oaaifc 
Anniiubr iriio had ohtained a daona 
a ngiatortd tanaat lor aman ol im* wm WV 
Jqatffiod in proceeding to lele under i. 105 ol Act 
k of 1650. notwithitending the tenuro wm pur* 
ehMed subwqnently to the date of the nbo^ 
deeree at a eale in enention of a deeieo of the 
GifilGonrt. Sufuboowma e. SAEin 

8 W.B.884 

5, Under e. 105, Act 

X of 1559, an under-tonuro might bo sold in om- 
entton of a deeree, proTidod there wm an anoar 
of lent adjudged. SumnsoHuirDiK Rot o. Mod- 
BooBOODUir Pawl Ghowduy ^ 

W.B.1804k AotZ,91 

8 . ^ Procedure by pro- 

priebor o/ itader-teiiiifie— Act X of ISSB^ a 106> 
Under a. 105, Act X of 1850, an undor-tennro 
WM liable to aale in execution of a dooreo for 
^ nnt for eleven yeara. Any pafty 


wiahing to otay tbe aale, on the ground of 1 
the proprietor of the under-tenure, had to comply 
with the proviaiona of a. lOA Dooboa PmuAD 
Boai u. Sbusuto Moovani ^ 

W.ai864. AotZA48 


7, Bang. Aat Ylll of 1869, u.60 

64»P^ueoiliirie. Where an under-tenure ia cold 
under the proviaiona of Bengal Act VIII of 1809 
in exeoution of a decree obtahaod by the zamindar 
for rent due to him m the aoparate proprietor, 
after batwaia of a abate of the talukh in which 
the tenure ia aituated, the aide ia properly conduct- 
ed, not under a. 04, but under a. 59 of the above 
law. SuBDV SooirouBn Duia v. SuMXBBOoDnnr 
Talusbdab ... 89W. B. 680 

' 8. mreot of BBla— ftde and 

Maraal o/ deMor— Act X of 1859, «. 105, In a aale 
nn^r a 105^ Aot X of 1859, only the judgment- 
debtor*o pn^rty can paaa. Mbab Jab Mubshi 
V k XUBBOBA Matx Dbbx . . 8 B. L. B. 1 

9. — - “f*«fiufe,”m«in- 

iag c^Bon-ngiafrufroa of nameo^Act X of 1859, 
a 108> By tiie word ** tenure " m uaed in a 
100b Aot X of 1859, ia meant not the right 
or inteieit of any perron in the land, but the 
or the biteieat which hM been created 
hy the iBoaOb and it ia the latter whioh ia aold 
on a aale under a 106. Iheiefore where A, at 
a aale in eseention of a deeree for debt, bought 
the xiAt^ titia, and intereat of the holder of a 
tnnafeiable u^r-tenure, and previona to the 
oonflimatto of audi aale the aamindar aued the 
tenant for anean of rent and obtaind a decree, 
under which he aold the tenure to peraona who con • 
veyed it to B, and A, under the dreumatancea, 
neither legiBitered the tranafer to him nor made 
huy d epoeft of rent m allowed by a 0, Bengal Aot 
of 1805 BaU that he wm not entitled to 
raeofor poea caeto n from B S^uiobabd Kubbu 
• ii BnojOBAni Pal Guowbhbt 

18 B. L. B. B. B. 484 : 81 W. B, 94 


BAXA BOB ABBBABB OT BBNT— coBid. 
a UN1>BB.T8NURB8, SALB OP-ronfd. 
Gzbi8H Cbubdbb MmiB n Jraxu 

18 Bli. B, 488 note : 17 W.B. 868 
Abubd Loll Mooxbbjbb v. Kaiaka PasaAD 
Mxbsbb . 18B.Ii. B,488noto:80W.B.6p 
Rughoobub Thakoob V. Stbioollah Khab 

88W.B,989 

Babbb Madhub BUK8BXB V. Radha Madhub 
MoaooxDAB .... 28W.B.196 

10. - — Non-regi^nHon 

of tenanie* name9-^Sighb of perron tn pormutive 
pMMeeton of Unure, A sale in oxocution of a 
decree for anean of rent (at an enhanced xate) 
of a aubordinate talukh, which hM boon obtained 
againat a party who ia in poaaeaaion of the 
tdukh by permiaaion of the ownera, but who 
hM no other right or title to it, will not hind 
thoBo ownon, oven though their namea be not 
recorded aa tenants in the books of the zamindar. 
Sham Ohand Kundu v. Brofo Nath Pad Chowdhry, 
12 B, L. A. 484, diatinguiahod. Ridoy Kisbxb 
Duty u. Ram Coomab Sbb 8 O. Zi. B. 881 

U, Non-regiatfaHaa 

of purehoH of under^tenure tn ike landM^a rort- 
Ala. Tn a case governed by Aot X of 1859, 
it WM hdd that a perron, who had pnrohaaed 
a transferable joto, but who did not get hia name 
registered in the landlord’s aoriahta, .had no 
loeua siandi against a subsequent auotion-pnr- 
chaaer of the jote in exeoution of a decree 
obtained against the recorded tenant, and had 
no right to impugn the title of the auction-pur- 
chaser under the sale. Sham Chand Koondoo v. 
Brojo Naih Pad Chowdhry, 12 B, L. A. 484 : 21 
W. A. 94, followed. Payit Shahu v. Habx Ma- 
HABn . . I. li. B. 87 Caio. 789 

18. 1 WhA poaro# a 

aade of undor-tenurc-~Orowing eroph-^Bcng, Act 
VIII of 1869, a, 66, At the aale of an under- 
tenure for arrears of rent under a. 66 of Bengal 
Aot VIII of 1869, the growing crop standing 
on the land pMsea to the purchaser at the 
auotion-aale, except when it hM been apeoia^y 
excepted by the notiOoation of sale, or a custom 
to the contrary haa been proved. AtatooXiLA 
SiBDAB V, DWABXA NaTR MoITBY 

XL. B. 4 Oalo. 814 : 4 0. 1«.B. 96 

— — - - Vlhat 900000 

oaU of under-tenwo^erii/teaio of ode, A A held 
1 anna of a 10 annM in a jumma whioh had 
been purchaaod by B L H, and had ladd rent 
to the kutkinadar on such 1 anna ahare, and 
had his name regiatered m owner of anch 1 anna 
ahare in the aheriata of the kutkinadar. The kntki- 
nadar having afterwards brought a suit agafamt 
ALA alone for arrears of rent of the entu» 10 
annM and having obtained a decree and in execu- 
tion of thii decree put up to aale entire 10 
Aare :-»Ael4 that, aa the sale oertiioate relatad 
only to the Am of A L A, A A# 1 anna share 
did not pass under such sale. BHUOBBinnH 
Bbbab r. Mobbbbam Babbbjbb 

I.L.B.4CMO-866 
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9. UNDBR-TENUBES, SALE OF— eMKA 
14L ■ ■ ■ ■■ WhtU ptUHB oi 

§aholwid«r^tinw^Beiig.Aii Vnl of 1869^ 69, 

89-^aU e^ifleaU-^ProckmtUiot^ of oak. H4i, 
on the oonitraotion of a Bale oertifloato and 
a pfodamation of sale, paxporting to bo made 
under aa. 60 and 60 of the Rmt Aist (Bengal 
Act VIII of I860), that what paaaed hy the aale 
waa not an nnder-tonuxe, but mexely the right, 
title and intereat of the judgment-debtor therein. 
The deolaratory portion it a aale proclamation is 
not by itaelf auffioient to OTeriide the deacription i 
of the property in the body of the document, i 
Bwabka Nath v. Aloha Ghuxobb Seal ' 

I. L. &0Galo.641 


BAZiB VOB ABMIABB OF BBITT-hsonIA 

a UNDER-TBNUBES, SALE OF— eoaalii. 

Court under hia aeoond purehaae. 0 thereupon 
inatituted proceedinga unaer a 860, Act VIII of 
1860, in which he waa aucoeaafal, and conaequently 
regained poaaeaaion. In a auit brond&t by B to 
aet aaide thoae proceedinga and for adjudication of 
title : — HM, that B had a good title to the under- 
tenure, and that he waa not bound, before biingiqg 
the under-tenure to aale under hia aecond decree, 
to give notice to 0. Ndbeen Kiohm Jifoofonee ▼. 
Shib ProBod PaUuct, 8 TK. B. 96, conaideied. 
Laidlby V. GnxNias Chundbr Sahoo 

4Cala488 

8.0, Watson a Gonxsh (hxuivDBR Sahoo 

8O.16.B.M0 


16 . ^ Sak in exe- j 

cuiion of decree under OioU Procedure Code, 1859 — ! 
Beng. Act VIll of 1869, m. 69, 60, 66--Righi of j 
furehaeer. In execution proceedinga under Act | 
VIII of 1860, whether the property attached ia j 
an under-tonuro or an ordinary loaHenold interest, : 
only the right, title, and interest of a judgment- 
debtor can be sold ; while by virtue of a sale of a ; 
tenure under a 60 of Act VIII of 1800, the pur- j 
chaser acquires it under as. 69, 60, and 66 free of , 
all inoumbranccs which may have accrued thereon, 

1^ any act of any holder of the said under-tenure, 
hia representativea or asaigiioca, unleaa the right of i 
making such incumbranooa shall have been ox- : 
pressly vested in the holder. Doolah Chaxu ' 
Saiioo 0 . Lai.la Crabbul Cuano. Doolab Chand | 
Sahoo v . Lalla Bishbsiiur Dyal 

Ii.B. 6 «I. A. 47 : 8 Q.L.B .661 • 

16 . Beng.ActVIIlof j 

1869, ae, 69, 61 — Bight of auetion-purchaeer. Where ! 
an undor-tenuro waa sold in oxocution of a docroo - 
which hod been passed in the terms of a compro- ; 
miae effected between the landlord and all the 
ahorers in the tenure but one, and tlio reprosenta- : 
tive of the latter sought to assert his right to his ' 
share against the auction-purchaser : — Meld, that, i 
in a sale under Act VIII of 1869, a tenure ia sold | 
outright, and that this tenure did not paaa to the 
auction-purchaser with any incumbrancea. Grisr j 
Chdhdbr Guosb V. Kalbb Tara . 86 W, B. 886 : 


17, Bight of mort^ ' 

mee — Bight, to notice of eaik~—Adiuidieaiion of ! 
Uik, aiMl for. The righ^ titles and interest A > 
A in a certain undiw-tenuxe was sold in exe- . 
cution of a decree for rent obtoinod against j 
him by B and purohaaod B himaolf. B at i 
the tuob held another decree oninst A for : 
axxearr of rent for the same unm-teniiie. C, \ 
to whom A had previonsty mortgaged the under- i 
tenure, thereupon having foreclosed the mortgage, j 
instituted a suit for poaaeaaion against A and B j 
and obtained a decree for poaaesnon. After this 
decree, but before 0 got actual poaaeaaion, B 
Maed the under-tenure to be sold in execution of j 
bia other decree against A and again became him- j 
the purchaaer. 0, having uortly afterwards , 
pbtai ned po a a eaai on under hia decree, waa dispos- j 
Msed by B, who iock pobbobbIob through tiie ' 


IS. Frooedure— BeMinp aaide aak^ 

Material irregulariiiea — Civil Procedure Code {Act 
X of 1877), Ch. XIX, aa. 311, 647. The procedure 
to be followed, upon the sale of an under-tenure 
ia now that prescribed by the Civil Procedure Ckide. 
S. 311 does not apply only to sales made under 
Ch. XIX of the Code, and the sale of an under- 
tenure may bo set arido upon any of tho grounds 
mentionod in that section. AaizooNBSSA Kba- 
TooN V. Gora Chard Dabs . I. £i. B» 7 Oalo. 188 
8.a AzizooNiasA Khatoon v. Kally Churn Sbh 

8C.II.B.49S 

19, Bxecution td de- 

erec— Bengal Bent Aet (Bengal Aet VIII of 1869), 
aa. 69, 60, 64— -Decree for arreara of rent againat 
Hindu heireaa—Benl accrued due after death of JuB 
oumera — What paaaea by aale, whether limiteA or 
abaclute eatate. In execution of a decrem for arrears 
of rent, obtained in a suit under the Bengal 
Rent Act (Bengal Act VIII of 1869) by some only 
of several co-sharer landlords against a Hindu 
daughter for arrears accruing after her father's 
doatii, an under-tenure of which she was in posses- 
sion and in enjoyment of tho rents and profits 
was sold undor the provisioivi of s. 64 of the 
Aotb Held, by the Judicial tibmmittee (affirming 
the judgment of tho High Court), that only the 
limited intoroet which she took aa her father's 
daughter, and not an absolute interest in the estate, 
paai^ by the aale. Tho liability for rent ought 
to be regarded as his personal liability, and ou^t 
not to be held as attaching to the reversion unm 
tile landlord proceeded to bring the tenure to sale 
under tho special provisions of the Rent law. 
JiBAN Krishna Rot v. Brojo Lal Sen (1903) 

LL.B.80Galo.660 
B.a7 0.W.ir.4SB 
L. B.aOLA.81 


4 PORTION OF CNDER-TENURE, SALE OF. 

1. JudgniBnt-dobtor in reoBipt 

of wholB mt-Bmp. Ael K/i/o/ 1869, ae. 61, 
64. It k only where the judgment-debtor is 
in receipt ot the entire 16 annoa share of the rent 
t^t in exeoution ot a decree for rent the unte- 
tenure can be sold. DwabhaNath CRAnAVunei. 
SuvBiDRA Nath Ohowdbubi • 8 O.Zi.Bi 407 
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BAXJO FOB ABBBAB8 OF BBNT-Miifii. 

4. PORTION OF UNDER-TENCRE. SALE OF 
— eoM, 

S. Bale under decree obtained 

by aharer in undiylded estate. If a doorae ia 
given in fovoiir of a sharer in a joint undivided 
estate for his share of the rent of an under- 
tenure situate in sueh estate, he is not allowed by 
law to put up for sale a portion of the under- 
lenurc. Gobind Chuhdbr Roy CHownnRY v. 
Ram CnuvDiR Chowohby . 8B W. B. 491 

a Act Xof 1869, 

s. 108 — Sffeel of mtk. Where a sharer in an 
undivided talukh after obtaining a decree for 
money, due to him on account of his share of the 
rent, brin^ to sale a portion of the tenure 
corresponding with the share of the rent for which 
he obtained a decree, the sale has no further effect 
than any other sale in which rights of the judgment- 
debtor are sold. Nurd Imul Roy r. Gooroo 
Ghubit Bose 16 W. B. 6 

PlTAMBUBEB ChOWDBBAIN V. NOBIK KbISTO 

Moourjke • 18 W. B. 206 

4. AotXof 1869, ■.108— 

Ad VIII of 1865, s. 4—8aU of under-Unure — 
Exeeutkm of decree for reni, A suit by a sharer in 
a joint undivided state for money due to him on 
account of his share of the rent of an under-tenure 
situate in such undivided estate fell within the pro- 
vishms of s. 108^ Act X of 1860. Whero the owner 
of an undivided estate lets his share to a tenant 
by giving a pottah and taking a Jeabuliat, a suit 
for the rent of such undivided share, treated as a 
separate and distinct undcr-tenurc, came under 
tlm provisions of a 4, Bengal Act VlTl of 1866. 
Dwabkavatk Chuckbrbutty V. Drun Monbb 
Gbowdhbain .... 16W.B.624 

Qf pKf. 

ckiuer on eaU of portion of tenure. Where a suit 
was lor rent and the balances due under the 
decree wore on account of' a 7 annas rukkum 
of a tenure, and the sale certificate passed 
t^ right and interest of the defaulting under- 
tenant, it was hdi that Act X of 1860, a 108, 
was applicable to the caw^ and that such right 
and interest only, and not the whole tenure, 
became vested in the auction-purchaser. Aukhil 
CmrirDER Mooxerjbb v. Churdxr Coomab Mittbr 

99W.B.4L4 

a Bong. Aot Fill of 1866. ■. 64 

— JNjpAf of purehiuer—^Effed of cdU, The Full 
Bench decision In Sham Chand Kundu v. Brojo- 
noil dwuOhry, 12 B. L. B. 484: 21 W, B, 
Of, by which the ri^t of a purchaser in elocution 
of a rent-decree prevuls over that of an earlier 
purchaser, has no application to the case of a sale 
under Bengal Aot of 1860, a 64, which pro- 
vides for Uw sale, not of the tenure, but of the right, 
tMeb and interest o4 the Judgment-debtors. Lugk- 
mnr Bamorooj Doss v. Ram Hubei Roy 

22W.B.67 

% Landlord and UnaiU 

— AMe of a pcrfion of a fomife— Ibnp. Ad VIII 


BAUFOB ABBBABB OF BBHT-coiihf. 

4. PORTION OF UNDER-TENURE, SALE OF 
—eontd. 

of 1869, as. 89, 60--C(haharero— Parties. A portion 
of a tenure cannot be the subject of a sale under 
a 64, Bengal Act VIII of 1860, so as to give the 
purchaser the same privilege as he would acquire 
by the purchase of an entire tenure under sa 60 
and 60. A landlord who was in receipt of a half 
share of the rent of a certain tenure caused 
that share of the tenure to be sold in execution 
of a decree for arrears of rent. After such sale 
A, the purchaser, tpok possession. Subsequently 
the tenant execute a mortgage, and a decree being 
obtained by the mortgagee the whole tenure was 
brought to sale in execution thereof and purchased 
by the mortgagee, who proceeded to oust A. In a 
suit by A to recover possession of his half share 
of the tenure on the footing of his purchase : — Hdd, 
that ho could not make out a title to the half 
tenure with the privilege attaching to the purchase 
of an entire tenure under ss. 60 and 60 of Bengal 
Act VIII of 1860 ; and that, as it appeared that 
the mortgagor, whoso rights and interests only were 
thus sokl, was only one*of several co-sharors, in the 
alisencD of tho co-sharers, who were not parties to 
the suit, A was not entitled to the relief he sought. 
Rbily V. Hub Ghukdeb Grose 

I. Ii. B. 8 Oalo. 788 : 18 O. L. B. 898 

Bee Shamchamd Kuhdu v. Brojomatr Pal 
Crowdiiry .... 18B. Ii.B.484 

8. — ... Bighi, title, and 

iniered of registered e^ehclder in tenure — Kled on 
joint shareholders. Where a judgment-debtor was 
alone registered in the serishta of the xamindar as 
owner of a tenure, but it appeared that his two 
brothers who were joint in ostato with him were 
entitled to an equal share with him in the tenure, 
but that we judgment-debtor was the manager ; 
and when it appeared that the xamindar being only 
entitled to a share in tho xamindari, had obtained 
a decree against tho judgment-debtor alone for 
arrears of rent and in execution thereof proceeded 
to sell his right, title, and interest under s. 64 
of the Rent Act : — Hdd, that, as the judgment- 
debtor represented his brother, and as they were 
equally liable to pay the amount of tho decree 
u^n the principle sot out above, the latter were 
not entitm to recover their sharo of the tenure 
which the auction-purchaser had obtained posses* 
sion of in execution of the decree against the' 

a ment-debtor. Doctor Chand Sdhoo v. LaMa 
\ed Chand, L. B. 6 1. A. 47 ; and fissesanr 
LaU Sahoo v. Luehmessur Singh, L. B. 6 I. A. 28S, 
commented on. Jeo Lall Sinok v. Gueoa Pie- 
shad Lli.B.lOOdlo.996 

9. Sate of righU 

title and tnferesf of a regisUred tenanh^JBffed of 
sale of a tenure m exeeuHon of a deeree for arreare 
of rent obtained bg a eehsharer landlord agalnd the 
registered tenant done. In a suit brought by 
tbeplaintifis to set aside the sale of a shUanTtaliilai 
or in the alternative for a dedaration that 
sale did not affect their rights^ on the aUegatlra 
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4, PORTION OF UNDBR-TENURB» SALE OF 
— eoAtf. I 

that defendants Nos. 3 and 4, who wore the proprie- 
tors of a certain diaro of the. estate under which the 
said talukh was held, luTing obtained a collusive 
decree forarresrsof rent for the jrears 1208 and 1^ 
(B. S.) aninst defendant No. 1, who was a joint 
owner of the talukh with the plaintiffs, in execution 
thereof fraudulently caused the dispute property to 
be sold, and. defendant No. 1 purchased it, in the 
benami of defendant Na 2, the defence (iiiier alia) 
was that the sale was not brought about by fraud 
or collusion, and that the rent suit having been 
brought against tho registered tenant defendant 
No. 1, the whole tenure passed by the sale. ffeU 
by Bahebjkb and Hill, JJ. (Rampini, J., dis- 
senting), that inasmuch as it appeared that tho 
share sold away stood in the name of defendant 
No. 1 alone ; that tho xamindar used to sue defend- 
ant Na 1 rent for tho said slmre ; that the defend- 
ant No. 1 used to realise a rateable share of costs, 
road cesses, etc., which ho was bound to pay under 
rent decrees obtained against him, from tho plaint- 
iffs sometimes amicably and generally by contri- 
bution suits ; and that the defendants Nos. 3 and 
4, who were tho fractional shareholders of tho 
zamindari, sued tho defendant No. 1 as usual for 
rent for the years 1298 and 1299 B. S., and obtained 
a decree, the sale, though in terms only a sale of the 
right, title, and interest of the judgmont-debtor, 
really pass^ the right, title, and interoBt» not dhly 
of the registered tenant, but also of the unregistered 
co-owners whom he represonted. Jeo Lull Singh v. 
Onnga PmhaH, L L, B, 10 Calc, 996, followed. 
fNiTAYi Bxhabi Saha Paramanick a Hari Go- 
viNDA Saha . . X.!*- B. 86 Calc. 677 

10. - Sale of a jumma 

in execution of a decree for rent obtained again^ 
one of the heirs, of the last recorded tenant, from 
whom the hAidlord chose to accept rent separaielg 
and who was not recorded ta the landlord's serishta 
— Effect of such a sale. An heir of an occupancy 
raiyat can claim recognition by the landlord on tho 
death of his ancestor who was the recorded tenant. 
Tho plaintiffs sued to rooover possession of their 
share of oortain rent-paying lands on the allegation 
that they were entitled to a one-third share of 
these lands by inheritance from the last recorded 
tenant, and another one-thiid share by purchase 
from one of his heirs ; that the defendants Nos. 
2 and 3 wwie entitled to tho remaining one-third 
share ; that for some years they and the said ^ 
fendants have been paying rent to the landlord and 
obtaining separate rent receipts ; that the defend- 
ants Nos. 2 and 3 in collusion with the landlord 
allowed a decree to be passed against them in re- 
spect of the entire jumma, in execution of which the 
said lands were sold and purchased by defendant 
No. 1. The defence of defendant No. 1, inter alia, 
BIS that, as the rent suit brought the landlord 
was agafaist the person who was the sarbarakar or 
manager of the jumma, therefore by the sale in 
saeontion of a deoree obtamed in that suit the 


8AXJB FOB ABBB ABB OF BJBNT-reoiUi. 

A PORTION OF UNDER-TENURE, SALE OF 
••^eontd, 

entire jumma passed. Held, that, as the landlord 
was bound to recognise the jdaintiffs as tenants in 
the place of tho last recorded tenant, and also as he 
ohoNo to accept rent from the plaintiffs, and the 
defendants Nos. 2 and 3 separately, ho had no right 
to ignore the plaintiffs and proceed only agabst 
tho defendants. The entire jumma did not pass 
by tho salo, and tho plaintiffs* right was not affect- 
ed thereby. Nitayi Behari Saha Paramanick ▼. 
JETort Oovtnda Saha, /. L. R. 26 Cak. 677, distin- 
giiished. Annada Kumar Naskar v. Hari Dass 
Haldar I. L. B. 87 Galo. 646 

4 C. W.B.608 

11, Sdk of gantidari 

rights. In a suit for arrears of rent, where defend- 
ants denied tho relation of landlord and tenant to 
exist botw'ocn themselves and tho plaintiffs, it was 
found that plaintiff had boon tho solo owner of an 
estate which formed a 12 annas share of tho under- 
tenure of a gantidar, who was liable to pay the rent 
of other 4 annas to tho owner of tho neighbouring 
estate. In execution of a decree for arrears of runt 
duo on the 12 annas share, plaintiff caused the 
ganti to 1)0 sold and purchased it himself, and the 
proceeds not being sufficient to pay tho amount 
of tho decree, he caused the tenant-right of tho 
4 annas share to bo sold and purchased that also. 
Held, that Bengal Act VIII of 1869, s. 04, did 
not apply, because plaintiff (was not a sharer in a 
joint undivided estate ; and that, by his purchase, 
plaintiff had become the absolute owner of tho 
12 annas ganti, and had acquired tho right, title, 
and interest of the last legisteied tenant in the 
4 annas share. Tho result was to place him in the 
position of holding the 10 annas gantidari right as 
against the under-tenants, who were bound to pay 
rent to him as de facto gantidar. Jooxndro Chum- 
DBR Ohosb V. Shora Kalbb 84 W. B. bib 

18. Sale of immove- 

able property^Beng. Act VIII of 1869, s. 66. 
Where one co-sharer obtains a decree for money 
due to him on account of his share of the rent A 
an ijara, and in execution of that decree attaches, 
in tho first instance, the immoveable property of 
his debtor, such attachment is void and will not 
invalidate a conveyance of tho property by the 
judgment-debtor made during^ its continuance. It 
is not unless and until all tho moveable property 
of the judgment-debtor has been sold and the 
Bale-proceeds are found insufficient to satisfy the 
decree, that tho judgment-creditor can proceed 
under s. 64 or 66, Bengal Act VIII of 1869, to seiie 
and sell the immoveablo property of his debtor. 
Saboda Pbosad Oavoooly V. Tarvck Gbuxdie 
Bhuttageabjbr 8 0. Ii.B.8B6 

18, Landlord and 

tenanlSah 6f portion of under-ienyre—Suit for 
aimars of renf. There is nothing in s. 64, Bengal 
Act Vm of 1869, which nocessafily leads to the 
oonoluBiflip that under that seotion a shue of 
an under-tenure cannot be sold so as to iqn^er 



11106 ) DIGEST OF GASES. ( 11166 


8AIJDSOB ABRBABB OV BENT— ecmlA 

4. PORTION OF UNDER-TENURE, SALE OF 
-Hconclrf. 

the Mie binding upon the judgment-debtor ; end 
there is no enbirtiatiel diilerenoe between the eele 
of a portion of an nnder-tennie under that aeotion 
and under the Civil Frooedure Cqdo. Where there- 
fore a plaintiff, who was the omer of a ahare in a 
lamindari. had obtamed a decree againat X who 
held a talv^ in auoh aamindari, for arreara of rent 
due in reapoot of auoh ahare. and in ezoontion of 
auoh decree brought a ahare of auch taluk to aaie, 
oorreaponding with hia ahare in the aamindari. and 
himaelf became the puiehaaer. and whore auoh 
jdaintiff anbaequently inatituted a auit againat X. 
who waa alao the owner of a howla and nim-howla 
under the aaid talukh, for arreara of rent due in 
reapect of the ahare of the talukh ao purohaaed by 
him ; and whore it appeared that the aalo at which 
the plaintiff became the purohaaor waa after^varda 
oonfimod ; and that ho had obtamed a aale certi- 
ficate : — JSfeld. that auoh auit waa not liable to be 
diamiaaed merely on the ground that the plaintiff 
had brought a uiare of an undor-tonuro to aalo in 
earaoution of a deoieo for arreara of rent under a. 
64 of Bengal Act VIII of I860, and had thereby 
aomiired nothing by auoh purchaae. there being 
nouiing in that aoction to aupport auoh a con- 
duaion. Oabind Ohunder Bog Chowdkry y. Bam 
Qkonior Chowdhrgt 22 W. B. 421, and Beily 
▼. Bur Chunder OhoMt /. L, B. 9 Calc. 792, dia- 
ouaaed and explained. Abhaxulla Kban Baha- 
Dint «. Rajbwdba Chandra Rai 

I.L.B.lfiCalo.404 

lA Aot Vin of 1869, SB. S6. 69— 

Suit for rent-^Laiidlofd and Unaiot—Effed of aaU in 
caecufioa of a dareaa for rent. Where two poraona. 
Band/. were regiatered tenanta, and on Be death 
no one waa regi^red in hia place, and a auit for 
arreara of rent waa brought againat the widow 
and the ezecutora of the aole aunriving regiatered 
tenant Bald, in view of a. 26 of Aot VIII of 1860 
' (B. C.). that the aamindar waa not bound to look 
for hia rent bbyond the ropxeaentative of the aur- 
yiving regiatered tenant, and that the entire tenure 
paaacd bv the aale in execution of a decree for 
arreara of rent obtained againat the ropreaontatiyo 
of the anrviying regiatered tenant. Where the aale 
piodbunation £atinctly aet out that the aalo would 
be ’he ld according to Jbho proviaiona of a 60 of Act 
Vmof 1860, and the property advertiaed waa the 
tenure and property adld waa the tenure Bekfi 
that the mere maertion of a atatement that the aale 
waa of the riig^ta and interesta of the judgment- 
debtor would not have the effect of limiting the aide 
to auoh righta and intoreata and not extending to 
the tenure itaelf. Mahombd Sibxab v . Gibibh 
CSUNDBR CBOwimuu . . 8 C. W. IT. 861 


A EFFECT OF SALE. 

1 DlBBolutlm of relatloii of 

landlord and tenant— Pofai Unwt. The aale 
of a j^Atni diaadyea the relatianahip of landlord and 
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tenant between the aamindar and the patnidar. 
Bbojonath SiNOR Roy v . Bhuoobutty DAaaia 

1W.B.188 

8. UnreglBtered tenant A aa- 

mindar haa a perfect right to bring a tenure to aale 
for arreara of rent without regard to tte righta of 
the new tenant whUe he ia yet nnrematered. No- 
BBRN Kishnn Mooxubju V. Shib Pbbbkad Fat- 
TUOK 9 W. B. 161 

Upholding on reuiew decision in 8 W. B. 96 

8. Begietered tenant afliBoted 

bjBale. A aamindar need not ordinarily look 
beyond the rogiator for aalo of a tenure of a regiater- 
od defaulter. Foebbs v. Protaf Sikoh Dooour 

7W.B.409 

A - Llablli^ of tenant for rent 

after sale — Non-registration of transfer. Where a 
patni tenure ia Bold under a decree i^inat the ten- 
ant, he is not liable for any rent which may accrue 
afterwards, notwithstanding the transfer may not 
bo registered. Gopbbxi8TO Qossambb v. Ram 
GomulMtstby .... MarBh.818 

R.O. Ram Comul Mistry v . GoPBEKxaTO Goa- 
BAMBB 1 Hay 688 

Sec {eotUra) Horomouun Mooxbbjbbv. Ram 
C ooMAR Mittbb. ... 1 W. B. 886 

6. .. Bight of inamdars in re- 

spect of debts for arrears of rent The para- 
mount rights of Govommont in respect of debts 
duo to the Crown are not transferred to alienees 
(such as inamdars) of Govommont revonuo. If an 
inamdar fails to recover his rents by any of the 
special prooosses provided in the regulations, and 
ia obliged to go into the Civil Court and obtain a 
dooree for arrears, tho salo of the land in oxooution 
of such a decree has the same effect (and no more) 
as a salo of land in execution of a docroe for any 
other debt. Balaji Narayan Kolatkar v. Ram- 
CHANDRA Ganbsh Kblxar 11 Bom. 87 

6. Bengal Tenaneg 

Aet [VIII of 1885), es. 160, d. {g), 168 and 
I67~^ale of mortgage of dar-patni ienwrer^Big'ht, 
title and interest of debtors— Ben. Beg. VIII 
of 1819, ss, 3 and 4 — Ineunibrance — Limitaiion 
Aet {XV of 1877), s. 7— Where limitation U 
determined by ihe premsions of ike Bengal Tem^ 
ancy Act, whether a minor is entitled to a further 
period of limitation under the Limitation Act. The 
terms ** right, title and interest of tho dobtois, ** 
as used in tho aale certificate and ardor, must be 
construed with reference to the cireumatanoes under 
which the suit was brought, and tho true mean- 
ing of the decree under which the tale took plaoe, 
as well as the prooeedinga leading up to the sale. 
In a case where prooeedingB were talnn under the 
proviaiona of the Bompd^nanoy Aot» and appU- 
oation was made for the aunultaneous issue of the 
order of attachment and piodamation as provided 
ina 168 of the Act, what was intended to be sold . 
was the entim tenure, and not merely the ri|g|ht» 
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title and intemt of the defaulter tl^iein. Jofeu- ; 
iro Mokun Tagore v. Jogvi Kishore, L A 
B. 7 Cak. m, and Nitayi Behan Saha Parama- 
nick ▼. Bari Oovinda SahOf /. L. E. 26 Cak. 
677^ lefened to. A mortgage created by a dor- ; 
Mdaidtif of hia intereat in the ialvk doea not amount > 
to a "protected intereat,” with the moaning of a. 
10Ot d. {g)t of the Bengal Tenancy Act. TVhon a 
mortgagee of a tenure had onforood hia lien and oh- i 
tained hia deoroo, it would no longer remain aa an ' 
inonmbranoo on the tenure which could bo avoided 
under the provisiona of a. 167 of the Bengal Te- 
nancy Act. S. 7 of the Limitation Act allowa a 
minor a further period of limitation in the caae of 
a auit or application for which the period of limit- 
ation ia provided in the third column of the aecond 
Schedule to that Act. But, in a case where the 
limitation ia determined by the provinionB of a. 
107 of the Bengal Tenancy Act, a. 7 of the Limitd'- 
tion Act cannot have any application, and the 
minor ia not entitled to any froah periorl of 
limitation. Oirija Nath Ray Bahadur v. Palani 
BihUt I, L, R. 17 Calc. 263, referred to. TTie 
purchaaer of the intereat of a judgment-debtor is 
nia reproaentaive for the purpoae of execution 
ptocoedinga. lehan Chunder Strkar v. Beat iifa- 
dhah Sirkar, /. L. R. 24 Cole. 62, referred to. 
Akhoy Kumab Soor v. Bmoy Crand Mohatav 
(1902) . l.Ii.B.28 Galo.818 

7, ^ Tenure, sale of — 

Recorded tenant, rent decree againet — ExemUion as 
money deeree^ale if passes entire enure-Sstoppel. 

A sale in execution of a money decree obtained j 
against the registered tenant paaaea only his right; ; 
title and intereat in the tenure and not those of ; 
hia unregistered co-aharera as well. Doolar Chand ! 
Sahoo V. Lain Chabeel Chand, L. S. 6 I. A. 47 : 
sx. 3 C. L. B. 661, referred to. Jeo Jal Singh \ 
V. Ounga Pershad, /. L. B. 16 Cak. 996, diatin- I 

S iiahed and doubted. Doobgadhur Biswas v. | 
URo Mohinkb Dadbe (1888) 18 C. W. B. 870 j 

I 

6. INCUMBBANCEA 

L Subordinate tenures, effbot 

of sale on— BeiHT. Reg. VJII of ISlS^ale of 
patni toMch. On the sale of a talukh under the 
provisiona of Regulation VIII of 1819, all aubordi- | 
nate tenures, such aa ouaut talukha, howlaa, nim- ; 
howlaa, did not neceaaariiy lapse : it depended very | 
much upon the terms of the pottah or grant under j 
Bhich the original talukh was created. Dwarxa- I 
hath Doss Biswas v, Marick Churdib Doss | 

9W.B.a00 I 

8. - Tenures ereated by deflaulteY 

—Bess. Reg. VIll of 1819Sak of patni tenure. 

A aale under Regulation VIII of 1819 did not ipso 
facto annul all tenures created by the defaulting 
patnidar, by the purchaser, if be thought proper, 
ooii]d..avold them. Madbusudyit Kuhdu v. Ram- 
BRAv Gahguu 

8 B. Ii. B. A. 0. 481 : 18 W. B. 888 
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8. Tenures oreated by patnl- 

dai^— Psiat teiittf e— Act X of 1869, s. lOS^Beng. 
Reg, Vlil of 1819, The provisiona of Regulation 
VIII of 1819 with respect to the sale of under- 
tenurea lor arrears of rent being applicable to sales 
under decrees for rent made under a 106, Act 2C of 
1869 : — Hdd, that, where a sale had been effected 
of a ” patni talakh ” under that section, it moat be 
presumed, in the absence of evidence to the con- 
trary, that the tenure was one transferable by 
aale, and upon the creation of which it was atipnla- 
ted b^ the terms of the engagements interchanged 
that in caap of an arrear occurring, the estate 
must be brought to sale, in other words, it must 
be preaumed to be a tenure such aa ia described 
in the preamble to Regulation VlII of 1819, and 
the effect of the sale was to annul all incumbrances 
created by the patnidar. Brivdabuk Crundir 
Sircar Chowohry v, BniKDABirN CninrDSR Diy 
Chowohry 18 Bi Ii. B. 408 : 81 W. B. 884 

I 1 .BII. A178 

ao. in the High Court, BRiRDAiiuir Ghunorr 
Chowohry v, Brtvdabuk Chunorr Sircar Chow- 
011BY .... 8W.B.607 

4. ... Deoroe as to liability to 

enhanoement— Beiig. Reg, VIll of tS19^Right 
of pufchaser^—Suit for enhancement of rent — ^Polat 
tenure. The purchaaer of a patni talukh at a aale 
for aneara of rent under Regulation VIII of 1819 
sued for a kabuliat at an enhanced rent. The 
former patnidar had brought a similar suit, and the 
Court had declared that the rent was not liable 
to enhancementh field, that the purchaaer was 
bound by that deoroo. Taraprasad Mittra v. 
Ram Nbisiho Mittra 

8 B. If. B. Ap. 6 ; 14 W. B. 888 

8. - — Furohasoby grantor of patni 

tenure— Beng. Beg. Vlllof 1819, s, 11, eU. 1 and 
3 — Bttfe of rent — Patni tenure. The grantor of 
a patni tenure who aubsoquent^ purchaaea the 
lands granted by him in patni at the sale of the 
patm tenure doea not revert ipso facto to the poa* 
sea^n he formerly held aa proprietor, and ia not 
entitled to recover rent from the tenants at the rate 
ho was receiving when he granteil the patni, with- 
out reference to the rents realised by the patni- 
holder in the interim. Majoram Ojha v. Ncl- 
UOHRY SiHOH DrO 

18 B. L. B. 188 : 81 W. B. 888 

6. — to annul tenures— 

Right of lessee claiming under purehaser--~-Tenures 
not annuBed by pur^aser. Where an auction- 
purchaser did not avail himself of the power veated 
m him by law to avoid and annul a tenure oreated 
by his predeceasor: — Held, that it vraa not open to 
anv person subsequently holding his estatea, and 
atm leas to a mere leam claiming under him, to 
avoid the tenure. Tara Chand Dutt v. Wahr- 
NOONIBSA Birrr • . 7 W. B, 81 

7, — Power to make inmiTn, 
branoea— Mai kase, construction of^Beng. Reg^ 
fill of 1819. A patni lease containing word 
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to the oiect that the patnidar could give no dar- 
patni or mokurari lease at a jumma lees than the 
jumina of the natni was held to oonfer no such power 
as that described in cl. 1 , a 11 , Regulation Vin 
of 1810, eta, that of making incumbrances. A 
portion of a patni tenure cannot be sold under the 
provisions of Regulation Vlll of 1810 ; and if an 
auction-purchaser acquires anv of tho rights of 
the patnidar, he is bound by the acts of the latter 
as regards the grant of leases. Mohadkb Muvdul 
V. Cowell . 16 W. Bi 446 

U]^ld on review. Cowell v. MonAOEB Muir. 
DUL • I • .17 W. B. 188 

Fee Moeomothoeatd Dsy e. Glasoott. 

aow.B.a76 . 

SgAlI GhAED MiTTEB V. JnOOUT CnUNOER SlB- 
•CAR aSW.B. 60 . 

Upheld on review . .88 W. B. 641 , 

8 . Bight of ejeotment— FilofAi of 

purchaHT of paint ienwe — Waiver by aeeepiance 
of renL The receipt of rent for fifteen years by tho ) 
imrehaser of a patni talukh sold for arrears of 
rent under Regulation Vlll of 1810 was held to 
be a waiver on his part of his right to evict 
the tenant under cl. 2, s. 11, of that Regulation. 
WOOMAEATR RoY GhOWOHBY V, RooifOClEATB 

MmiR . 6 W. B», AotX ,68 

8 . - Bangnl Bent Act, 1868, ■. 66 

<Beng. AotVni ^ 1866, a. ley^Khodhaehi 
raiffoU. The object of a 10^ Bengal Act Vlll of 
1806, was to protect not merely any one class of 
tenants, but the leaseholder of the particular land ; 
leased : the expression '^khodkasht rai^ats*’ as 
used there meaning "resident and hereditary cul- • 
tivatora” Koomtee Debee v. Uhidoy Natk 
Burbeepa .... 16W. B 18 O 6 

10 , Purchaser of 

rifilUa of holder of ft^Umal ahare, 8. 16 of Bengal 
A^ VIII of 1866 did not apply to the purchaser * 
4 if the ri^ts and interests of the holder of a : 
Inotlonal i£are in an under-tenure. Harasunoabi ; 
Dabi a Kistomaki Chowohraie 

6B.1I.B. Ap.87:18W.B. 867 , 

IL — Mighl of p«r- ; 

dhoMf to efed tcaanla. Where the rights and inter- j 
ests of a judgment-debtor were sold in execu- 
tion under Bengal Act VIII of 1866, tho tenure ; 
itself did not pass, much less did it pass free ! 
tom all incumbrances ; and the purchaser was not | 
entitled to eject tenants who had been occupying ! 
and ouHivating the land for more than twelve ; 
yeara Raj JCmBEE Mooeebjee a Dusrutk i 
S oonioDSUR • . • • 1BW.B.884 | 

18. ■ Vnderdaniitre, aale ! 

of-^AdL X of 19S9f a id5. Under-tenure sold for 
nnears of rent under a 166 of Act X of 1860, 
otherthan tenures upon whioh the right of selling 
lor anears of rant had been especially reserved 
Ip aUpolatlon in the engagement Inteiehaqgod on 
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the creation of the tenures, did not pass free tom 
incumbrancoa dfembis ; It was to got rid of this 
that a 16 of Bengal Act VIII of 1866 was enacted. 
Srahaboodbee a Futteh Au 

B.1..B.BUP. Vol.846 
8 Ind. Jar. N. a 186 : 7 W. B. 860 

Mouima Ghueder Dey a Gooboo Doss Sen 

7 W. B. 886 

Iedub Guundra Doooub a Ruttun Koomabee 
Bibbe 7 W. B. 876 

The above Full Bench decision did not apfdy 
whore the tenure itself was not sold. Dooiuia 
S ooEDURBB Debxa a Dieobuedboo Kyburio 
D oss 8 W. B. 476 

la — -- Sale of sub- 

tenwre^Beng. Reg, Vlll of 1831. Whore a sul^ 
tenure had been gnuted, but no power was reserved 
to tho grantor in the sanad to sell the tenure 
too from incumbrances in case of default in pay- 
ment of rent : — //rlrf, that, in a sale for arrears of 
rent under Hegulaticm Vlll of 1831, tht* purchaser 
did not fake free from incumbranev^s created by 
the grantee. Tho decision in Shtthnhoodeen v. 
FuuA au, B. L. R. Sup. Vd. 848, afiirmeA 
Forbes a Lutchmeput Sinqh 

10 B. L. B. 188 : 17 W. & 187 
14KOO. I.A.880 

Moiiesh Chueoer Bane&iee a Ghueder Mo- 
EEE Dbbi 10 B. L. B. 160 note : 16 W. B 887 

14. Beng. Aei Vlll 

of 1865. An auction-purchaser under Act VIII of 
1865 was not at liberty without notice of his inten- 
tion to cancel a pre-existing undcr-tenure, or 
other act on his piwt, to avoid any incumbrance. 
Gobied Ghueder Bose a Alimooddebn 

11 W. B. 160 

16. - Survival of in^ 

eumbrancea. Tho sale of a tenure under a 16 
Bengal Act VIII of 1866^ did not ipao facto annul 
all incumbrances, but certain incumbrances were 
recognised by thi- section to survive such sale. 
Ueasuedari Dasl a Birbul Maedal 

8 B.L.B.A.ai 88 

S.C. WOOMA SOOEDUREE DOSSIA V. BeEBBUL 

Muedul 11W.B.668 

18. — — ■ Voidaile incwoir 

hraneea. Under Bengal Act VIII of 186ib s. 
under-tenures became void tpso facto by the sale 
and were not merely voidable at tho option of the 
purchaser. Ueeoda ChiURE Dabs Buwas a 
Moibura Math Dass Bibwas 

I.L.B.4ORla860:4O.X«.B 6 

17. SuU to aei aaUc 

tNCEmbrancea The rtot which an auGtlbll-po^ 
chaser has, under the Rent Law, a 66, to do away 
with under-tenuras cannot be eieented without a 
suit first hay^ been institute^ the mere fact of 
pordiaae being insniBcient to set Hdt ineani* 
Drancea. Raj Bullubr Itenm a flp*”^** 
Sboar 86W.Bil08 
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18 . pjfit leiivra— Dor- 

flofni i/okw^Vnitr’Unwr^lne^^ 

Ad VIJI of 1869, u. 69, 60. The sale of a Mtnl 
tenvro of ita own arrean under as. 00 and OOi 
Bengal Act VIII of 1869, does not per m a¥oid 
the dar-patni tenuree^ but only renders them void- 
able at the option of the parohaser. An under- 
tenure is an ineumbranoo within the meaning of 
a 06b Bengal Act VIII of 1860. Tinr Bui a 
Mokbsb Guundir Baocri . 1.Ii. B. 9 Oalo. 688 

8.O. Titu Bibx «l iBRAniM Moxxar 

18O.1..B.804 

19. ; Brkk-huiU honue. 

A brick- built house was not an “incumbrance,** 

•or a tenure within the meaning of t^t word In 
a 16 of Bengal Act VIII of 1866 which a pur- 
chaser at a sale for arrears of rent could remove. 
Shibdas Bandapadhya V. Bamaxuas Murho- 
PADHTA . 8B.1i.B.287:16W.B.860 

80. Mortgagt hp 

OefaeUing Cenani — Ad X of 1869, a 106. A mort- 
gage created by a defaulting under-tenant, on 
account of a debt contracted by him, could not con- 
tinue to the prejudice of the auction-purehaserHoof 
the tenure sold for arrears of rent under a 106, 
Act X of 1860. Kalbb Kant Ghowohry r. Ro- 
MONBB Kant BnuTTACirAiUBB • 8W. B.817 

81. — Title acquired — 

Advene peeeeaaiou. If the holder of an under- 
tenure aUowod his tenant to occupy the land rent 
free for more than twelve years, the interest thus 
■created in the latter was an incumbrance upon | 
the under-tenure as much within the reason of 
Bengal Act VllI of 1866, a 16, as if the holder had 
made a rent-free grant or given a nominal lease. 
Mahombd Askur V. Mahombd Wasuck 

88 W, B. 418 

88. - - Right of oeeu- 

paney under Ad X of 1869, a 6-~-Right of pur- 
fhaeip-^Ineumhraniee. A purchaser of a tenure sold 
under Act VIII of 1866 for arrears of rent could 
not, under a 16, eject a raiyat who had acquired a 
right of occupancy under a 6, Act X of I860, 
under the former tenant. NniMADHAB Karmokar 
V . Shibu Pal 

6 B. Ii. B. Ap. 18 : 18 W. B. 410 

PuRBOAG Singh a Purtab Narayan Sinor 

6 B. li. B. Ap. 80 : 11 W. B. 868 
Brolavath Grossal a Kidarnatr Banirirr 

19W.B.106 

Emam Au Mrbtory a Ator Au Khan 

88 W. B.188 

88. ■ Iniertnediale 

Mding — Honda lamia An auction-purchawr at 
a sale held under Bengal Act VIII of 1866 had a 
rUt to get lid of an uitennediate hoUiqg suoh as 
ahowla so far as to substitute himself for the how- 
ledar in xespeet of the ooUeotion of the raiyat*s 
mta Moriooddiir Harohrd a Ram Kishobr 
Koondoo .... 88W.&8I1 
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6. INGUMBRAlri:ii£U.a^ 

84. ^ Rights of a puf 

chaser al an audien-side hdi under Beng. Ad VIII 
of 1866 udea in edlusion with the former proprietor. 

A proprietor of a talukh, which was about to be sold, 
for arrears of rent, entered into an arrangement 
with the plaintiff whereby, in consideration of a 
share of a purchase, ho agreed fo use his influence 
to urge on the sale, and to secure the purchase to 
the plaintiff. Under this arrangement, the plaint- 
iff became the purchaser of the tululA, and the 
former proprietor obtained a riiare in the pnrbhase. 

A suit by the plaintiff to oust the under-tenants 
was dismissed; the plaintiff took only as a pur- 
chaser at an ordinary execution-sale, and did not 
obtain the benefit of a 16 of Bengal Act VITI of 
1866. Srinatr Ghosh v. Haronatr Dutt Ohow- 
dhry . . 9 B. L. B. 880 : 18 W. B. 840 

86. : — Shikmi lenicfis. 

Where a shikmi tenure was sold under Bengal 
Act VIII of 1866 and the shikthidar was found to 
bo the under-tenant of the aamindar, the shikmi 
pottah not giving the privilege of making inonm- 
brancos, tho ]|>iirchasor was held ontitM under 
R. 10 to receive the tenure free of all incum- 
brances, e.g., tho incumbrances of a jummai 
tenure of a person who was not a kh^kasht 
raiyat. Hitrrr Narain Crattebjrr v. Wooma 
Churn Mookkrjbk . . 19 W. B 169 

86. — Shikmi tenure. 

At a sale held under Bengal Act VIII of 1866 the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit 
by the plaintiff for recovery erf possession thereof, 
on tho ground that tho property in dispute was 
a lakhiraj tenure, created by the Rajah of llp- 
porah, and that the plaintiff was owner thereof, 
partly to purohaso and partly by inhoritanoe. 
The lower Appellate Court found as a fact timt 
the late shikmidar, and not tho Rajah, had 
granted the lands in dispute as brahmatar, but 
not in favour of tho person through whom the 
plaintiff claimed. It, however, passed a decree 
in favour of tho plaintiff, as ho had been unlaw- 
fully dispossessed. HM, that, under s. 16, 
Bengal Act VIII of 1866, the incumbrances created 
by the former holder wore voidable by the auction- 
purchaser, and that the plaintiff diould show that 
tho former holder could create such right. Iswar 
Chandra Cruckrrbutty v. Bistu (Sandra 
ChuckerbuttyB B.lfc B. Ap. 97 : 18 W. B. 88 
See Srinatr CruckrRbutty v. Sbimaiito 
Lasrhar.BB. L.B840noto:10W.B.487 
87. Incmfbromea 

cretded with sandion of zamindar. In a suit ^ 
a purchaser at a sale under Bengal Act VIu 
of 1866 to get rid of an under-tenure set up by 
the defendants where. In reliance upon the latter 
clause of a 16, it was urged that the pottah under 
which the defendants held was oraated by the 
late holder with the express unotion of the 
aamindar that under the striot proviikni 
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A INCUMBRANCBS-MWlci. 

of thot Motion no Mnotion of the 
wonld aTEll, nnloM the right wm Tented In the 
holder by the written engagement under which 
the nnder-tenntD was oieatM» or by the rab- 
■equent written authority of the person who 
oreatedit,orhisrepiesentetiTes. BshanGbuvdib 
Hojoomdab V. Hubisk Gbundbb Okobb 

S1W.B.187 

SB. — ■■■■ - AvoidaneB of 


ineiMibfBBes— Beiigi Ad VIII of 1869, m. ov. w. 
On a partition of a joint family property, a 
certain ggnti tenure, which had been purchased 
hy'the three memben of the family at a sale, 
on the 3cd August 1874, under the proyisions 
of SB. 59 and 00 of Bengal Act Vlli of 1860. 
was allotted to the plaintiff, who brought a suit 
claiming to be entitled, under the statutory pro- 
Tisiim of s. 06 of that Act, to evict the 
^fendant, who was alleged to be in posMssion by 
virtue of an under-tenure of the land covered by 
the ganti tenure. It appeared that the tenure 
under which the defendant hold the land was 
created, not by the owner of the ganti tenure, but 
Bie superior landlord before the creation of 
the ganti tenure. ITeld. that, inasmuch as the 
tenure had not been created by the owner of the 
ganti tenure, the plaintiff was not entitled to 
av<^ it as an incumbrance under s. 06 of Bengal 
Act VUl of 1809. Dubqa Pnosoinro Gkosb v. 
KAUtDAS Dutt • 9 O. Ill Bi 449 

Bong. Beg. VIII 


of 28199 ll--Can€dinMi of under^Unorea, Lands 
appertaining to a certain talnkh which was sold 
under Regmation VIII of 1819 for arrears were held 
from the owner of the talnkh under a kaimi jumma 
tenure, unto which the plaintiff who sued the 
pufchaMr for c^nOrmation of his title, cultivated 
the land through persons called burgaits, with 
whom he slmred the proOts in some way. Hdd, 
that under s. 11 of the Regulation the plaintiff’s 
tenure wae cancelled. Compare Unnoda Chwn 
Dai T. MMura Nalh Dan, L L. B. 4 Cak, 860 : 
4 O. Ih B. 6. Surnomogee v. Sallees Chunder Bog 
BahadooTt 10 Moo. I, A. 123, cited and discncMd. 
Monna Ghubdbb Mosumdab v. Jotthmot Obosb 

4 O. 1.. B, 4as 


aa Bong. Bog. VZIZ of 1819. 

a, H^^^DefaaUing profridor' *-^**Ikfatdier^ *-^In- 
eumbnmeu enated bg pnvioui painidaf^Moinh 
furi hose, avoidaneo of-^Voiddbh inemdbraneei. 
In 1889ainbkorarileaM was granted to the prede- 
oesBoiB of the defendants by the then patnidar of a 
patni created in 1819. In 1848 the patni was sold 
m amars of ren t unto the provisions of Bengal 
Regulation Vm of 1819. but the purchaMr at that 
sale did not interfere with the mokurari In 1880 
the patni was again brought to sale unto the same 
ReguatUm for arrears of rent, the default being 
made by one of the sucoessors of the purchaser 
in 1848, and at this sale it was purohased by the 
plaintUb. la 1890 the platntiib aned to eet aside 
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the mokurari learn, contending that they were, 
by virtue of their purcham. entitled to avoid all 
encumbranoos created by any patnidar. and werq. 
‘ not restricted to avoiding merely those created by 
the immediate defaulter. The defendants contend- 
ed t^t the j^vittons of a. 11 of the Regulation 
restricted the plaintiffs to Avoiding inoumbrancee 
the acts of the immediate defaulter, and that, aa 
the purchaser m 1848, and his snooeasorB in lltle 
previous to the defaulter in 1886, had not inter* 
fend with the mokurari lease, the plaintiflh could 
not have it ret asido. HM (Ramkni. J.. dissent- 
ing), that the plaintiffs were entitled to avoid the 
mokurarL Bad, per Ghosb and Bbvbblbv. JJ.„ 
that having regard to the policy and principlo of 
the Regulation, a samindar is entitled to bnng a 
patni to sale in the same condition in which it wae 
at the time of its creation, and that the purchamr 
is therefore entitled to avoid all inoumbranoes im- 
posed upon it since its creation, whether by the 
actual defaulter or by any of his predecessors. Per 
Ghosb, J . — The mokurari lease was an inenm- 
bianoe upon the patni, but inasmuch as s. 11 dis- 
tingulBhoB in ds. 1 and 2 between ‘’incumbrances'* 
and “leases" it might be regarded as the latter. 
If treated as an incumbrance, it must bo held to> 
have accrued upon the patni by reason of the de- 
faulting saminto not having ret it aside, thoncA 
entitled to do so within the meaning of thorn woras 
in cl. 1. H treated as a lease, the words in cl. 8. 
" holder of the former tenure," are wide enough to. 
Include any patnidar whether the defaulting or a 
previous holder. Per Bbvbblby, •/.—The words. 
*' defaulting proprietors" used in cl. 1 of a. 11 must 
be read as this ‘ ' proprietor of the tenure in default. ’ * 
and were not intended to bo rostriotod to the parti- 
cular proprietor for whose default the tenure is 
brought to sale, and the word “defaulter" used in 
cl. 2 of that section must be giren a similarly 
wide interpretation. Gofbitobo Chuvdbb IteTBR. 
V. Mokaddak Hossbib . I. li. B, 21 Oalo. 7M. 

81. ■ - oL (9^~-Oeeupaneg or non-oeeu- 

paneg hMing, wkeiher an ineurAranee. An occu-- 
pancy or non-occupancy holding, if not held by 
a khodkasht raiyat. t.e.. a resident and herc-^ 
ditary cultivator, is an incumbrance and not 
protected from ejectment by the terms of cl. 8. 
s. 11, of Regulation VIII of 1819, and may be 
annulled by a purchaser at a sale under the said 
Regulation. Jogbshwab Mabukdar' v. Abbd- 
Mahombd Sxbcab . . 80. W. B. 19 

82 Bengal Tenanoy Act (Vni 

of 1885). a. IBl—Baehangi of land— 8u9 for rs- 
eoverg of poeaeenon of land. Exchange of land is- 
an incumbtanoe within the meaning of a 101 of 
the Bengal Tenancy Act. CKUirDBA Sahaz a. 
Kailz Frosohho Gkukxbbutty 

I. J«.B.28Galii.254 

8& and a. 171— Poymsal hg- 

T^wn inUnded to pmoni sale^Mortga g o In- 
eambranoe. A mortgage onated by the opf 
of a. 171 of the Bengal Tbnanoy Act (V 
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1885) is not an incumbrance wifiin the meaning 
of ■. 161 oi that Act, and is not liable to 1^ 
annulled as such at the instance of a purchaser of 
a holding at a sale in execution of a decree for 
arroars cS rent. Pasvpati Mohafatba v. Nara- 
yahi Dassi • . I. Ii. B. 24 Calc. 687 

1 G. W. M. 619 

34. and s. 167 — Notice — Mortgage. 

A sale purporting to lx> under s. 161 and the 
following sections of the Bengal Tenancy Act 
(VIII of 1885) docs not tpM /aeto cancel in- 
cumbrances. Notice must bo given under s. 167 
according to the procedure laid down in that 
section. Beni Frosad Sinii a v. Rewat IjAll 

I. L. B. 24 Calc. 746 

86. — ; a. 167 — Effect of service of notic4t 

— AnnuUing of incumbrance — Property in powwA- 
eion of a person other than t/te purchaser, &rvico 
of notice under a 167 of the Bengal Tenancy 
Act has the effect of annulling an inciinibrance. 
It is not necessary for the purchaser to bring 
a declaratory suit to have it declared that the 
incumbrance is annulled. The incumbrance w'ould 
be annulled oven if the property bo not at the 
time of the service of the notice under a 167 in the 
possession of the purchaser, but of some body else. 
Peari Lall Rov' V. MoHEsnwABi Deri 

1. li. B. 26 Galo. 661 

86. and 88. 66, 148, 161, and 176 

^Estoppel — Mortgagor and mortgagee-^rder in 
execuHonrproceedinga against mortgagee — Rea judi- 
cata — Decree ^tained before Bengal Tenancy A el 
came inlo forc^ExecuHm under former Rent Law 
— Incunibrance — Mode of annulling incumbrance — 
Bade for afreara of rent— Charge of rent as first 
charge on tenure — Bak in execution of mori- 
gage’deeree — Decree, for sale. By a mortgage-bond, 
dated the 22nd August 1884, and registered, K 
created a charge in favour of the plaintiff on 
six talukhs for re-payment of the mortgage-debt, 
in respect of two of which talukhs suits hod been 
brought by the zamindar for arrears of nmt, and 
decrees obtained on the 6th •lime 1885, before the 
coming into operation of the Bengal Tenancy 
Act (.vlll of 1886). After that Act had come 
into force, these decrees were assigned to G, a 
benamidar for P, for execution, and on his seek- 
ing to execute them, he was opposed by K on the 
ground that, as the transfer of the decree by assign- 
ment, and the subsoquont application for execu- 
tion, were made after the Bengal Tenancy Act 
had come into force, and as 0 the assignee had 
Required no interest in the talukhs, his application 
for execution could not be granted under s. 148, 
cl. (A)^ of that Aot. On the 9th July 1888, the 
(^urt oyemilod this objection, and ordered execu- 
tion to issue, holding that, as the decree in the 
rent-sidts were passed before the Tenancy Aot 
came into operation, the execution should pro- 
c^ under the old law. In execution of the 
oeoroes, the two talukhs were put up for sale, 
and purchased by G as benamidar for P. Ih 

VOL. V. -j 


OF CASES. ( 11176 ) 

; SALE FOB ABBBARB OF BENT— contf. 

6. INCUMBRANCES— coiifi. 

I a suit brought by the plaintiff, the mortgagee 
I against K and P (and others mprosonting others 
i of the six talukhs) it was contended, so far as 
I the two talukhs were concemod, that the plaint- 
I iff, though not a party to tho oxcciition-proceod- 
ings, was bound by the order of the 0th iTuly 
1886, made in the course of those proceedings; 
that P, having purchased tho two taluks at sales 
for arreaTB of rent, had acquired them free from all 
incumbranci^s ; that tho plaintiff’s mortgage was 
j not a notified incumbranco within the moaning 
I of s. 161 of the Tenancy Act, and that ho was therc- 
‘ fore not entitled to have his mortgage-lien declared 
against tho two talukhs. Held (affirming tho judg- 
ment of tho lower Appollate Court), that tho plaint* 

, iff Avas not bound by tho order of tho 0th .July 
; 1880, K, tho mortgagor, not ruprosenting his in- 
torost Hufiiciontly to make that order binding on 
- tho plaintiff as inort>gageo. Dooma Sdhoo v. Joo- 
! narain IjoU, 13 W, R, 362 : 4 L, R, A, C, 27 
note ; Tribhobun Singh v. Jhono Ltdl, 18 IK. R, 

I 206 ; Honomali Nag v. Koyfash Chunder Dey, I. L. 

' R, 4 Calc, 692 ; Madho Perahad Singh v. Purshan 
Ram, I, L. R, 4 Calc, 520 ; and SUaram v. .4mi> 
Regam, I, L, R, 8 All, 324, referred to. Tho pto- 
. priotor of an estate cannot bo siud to rupiesent 
I the whole estate after he had mortgaged it, and this 
■ distinguishes tho case of a mortgagor as roprosent- 
I ing an estate from that of a Hindu widow, or sho- 
; bait, who are hold to reprosont the ostato so as to 
• bind tho reversioner or tho succeeding shobait. 

! Tho interest of a mortgagee in an estate may bo 
; greater than that loft in tho mortgagor, or, as in 
tho present case, whore it was no part of tho mort- 
I gagor’s interest to protect tho incumbranco, tho 
i interests of the mortgagor and mortgagee are not 
I identical ; tho Ijalance of justice and oxpedicnoy 
thorefom is in favour of not allowing a mortgagee 
to bo bound by an order mailo against his mort- 
gagor. Nor is there anything in the provisions 
of tho rent-law against that view. A doemo for 
rent of a tenure obtained against tho rogisterod 
tenant binds an unregistered transferee of the 
tenure, who can show no sufficient cause for not 
registering his name, and may be enforced by sale 
of tho tenure [Sham Chand Knndu v. Brojonath 
Pal Chowdhry, 12 B, L. R, 184: 21 W, R, 94]; 
but whether any such sale was in sufiitdcnt con- 
formitv with the rent-law to be operative in 
annulling a prior mortgage, or other incumbrance, 
must bo dotorminod in tho presence of the party 
claiming tho bonefft of the incumbrance. Ptr- 
bhdbun Singh v. Jhono Lair 18 IK. R. 206, and 
Madho Perahad Singh v. Purshan Ram, I, L, R, 
4 Cede, 520, refereed to. Hdd, also, that, though 
tho ront-decrees were passed under tho rent law, 
tho assignment and the application by tho assignee 
for execution having been made after the Bengal 
Tenancy Act came into force, cl. (A), of s. 148 of 
that Act applied to the exocution-prooeedinga 
{Ranjit Singh v. Meherhan Koer, I, L, R. 3 Cede, 
663), and the sale on such an applieation, which la 
prohibitedby that clause, must be held to be no sale 

16 a 
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under the rent law. The olauee dooe not affect any. 
veited right. All that it prohibits is an applica- 
tion for the enforcement of the dooroe by an assignee 
and that is a matter of prooeduro. if any right 
is affoeted, it is not a right of the decree-holder, 
but the right of tho assignee of tho decroo to applv 
for execution, and in this case there was no such 
assignee before the ^ngal Tenancy Act came into 
force. The mode provided by s. 167 of the Bengal 
Tenancy Act is the only mode in which incum- 
brances can be annulled by purchasers of tenures 
for arrears of rent, and that mode not having been 
followed in this case, the incumbrance on the two 
talukhs was not annulled. S. 05 nl tho Tenancy 
Act, which provides that ** tho tenure or holding 
shall be liable to sale in execution of a decroo for the 
rent thereof, and tho rent shall ho a first charge 
thereon, onlv intends what is laid down in Oh. 
XIV of the Act, namely, that tho charge should be 
enforced by tho sale of tho tenure or holding free 
ol hioumbranoos ; and if in any caso tho decree for 
rent either has not been, or cannot bo, enforced 
by tho sale of tho tenure, tho charge created by 
66 oannot bo enforced in any other way. No 
reason, thoreforo, could bo shown under that 
section for nudring the sale in satisfaction of tho 
^aintiff *s mortgage, subject to tho rent docroo as a 
first charge. Soshi Bhurav Guka s. Qooaw 
Chuhdib Shaba • I. la B. SS Oalo. 804 


87. 


and S. 166 — Notice to annul 


ineunAranee, wkeiher neceaeary viken the purchaser 
emd imeumbrnneer are the same person. After a 
mortgage-deed was passed, tho mortgaged property 
was sold in execution of a docroo for rent and was 
purchased by the mortgaged decree-holdor. The 
mortage decree provided that the mortgaged pro- 
perty should be sold in the first instance, and if that 
should prove insufficient^ other properties would be 
sold ; tM mortgage, however, applied to soil the 
other properties without proceeding against the 
mortgaged property which he hod purchased. Tho 
lower Appellate Court hold that there was not suffi- 
dent evidenoe to show that tho mortgaged property 
whifA had been sold in execution of the decree for 
tent had been sold with power to avoid all incum- 
branoes, and even if the sale was so hold, tho in- 
eumtenoe had not been oanoolled by tho noces- 
suy notices under & 107 of the Bengal Tenancy 
Act in spite of tho fact t^t the incumbrancer and 
the punuiaser were one and the same person. Tho 
moi^uee decree-holder preferred a second appeal. 
JSTsU, t£a^ even if the sale was under s. 106 of the 
Ben^ Tmnpy Aot» the incumbrance had not been 
annulled hj prooeedhogs under a 107 and the ajm^ 
OuAt to be diwtr.iMMd- QoLUK GnuHnTO Bas 
SI Rax Svnxhb Sun • • 4 C. W. B. 868 


88 . 


'Purchaser^ 


, of’^IncunAmnee, 
nsretoer hiuuetf U Be e/ 

FfopsiifyAti{iy of 1S82) #. lOL The purohaser 
oontemplatedl^a 107 is a purchaser independently 
of the ineumbmnoer, and where the inoumbconoei 
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himsblf purchases the property encumbered to hinit 
in execution of a decree for arrears of rent, it is 
not necessary for him to give notice of annulment 
of his incumbrance under s. 167 of tho Bengal 
Tenancy Act Under s. 101 of the Transfer of TSo- 
porty Act, which is of general application, his inoum- 
branoo is extinguished unless he evinces an intention 
to keep it alive. Whore a mortgagee has pur- 
ohAsof] the mortgaged property in execution of a 
rent decroo, he is entitled to proceed against the 
other properties of the mortgagor. Ochik Chunder 
Das V. Ram Sunhnr Snli^ 4 0. W. N. 288, dissented 
from. Mastullak Manual v. Gvan Mamud 
S.m 4 O. W. N. 786 

-Madras Bent Booowery Aet, 


B. 88 — Incumbrance. As tho tenancy of an ordi- 
nary pottahdar only confers on him a right 6f occu- 
pancy until default in payment of roqt and the 
determination of tho tenancy under the provisions 
of tho Rent Act, any incumbrance crea^ by such 
pottahdar on tho land cannot affect the landholder’s 
statutory power of sale- under tho Act or the rights 
of the purchaser at such sale. Konui Munuaxi 
Ghetti V. Dakshanamurtki Fillai 

I.I..B.6Kad.871 


40. 


Purchase hy credit 


tor-^iml Procedure Code, 1882, ss. 378, 29S~^-Me of 
tefuint's interest by lanrllord pending otfciehmeaf by 
Civil Court. Tho interest of a tenant in certain land 
having been attached by his creditor in execution of 
a docroo for money, the landlord attached tho same 
land for arrears of rent, brought it to sale, and 
purchnsiMl it under the provisions of tho Bent Re- 
covery Actw Tho creditor subsequently purchased 
tho intorest of tho tenant, which was sold in oxoou- 
tion of his docreo. In a suit by tho landlord to 
havo the salo to the creditor declared invalid 
Held, that tho landlord’s purchase was subject to 
tho creditor’s attochmont ^Subramavya v. Raja- 
RAX . . . . I. Za B. 8 Mod, 678 

- Sale of tenants 


4L 

interest-^Prior ineumbrance^Bighis of purchaser. A 
Side by a landlord of a tenant’s interest in his 
holding for non-payment of rent under the pro- 
visions of 8. 38 of the Rent Rocovery Act (Madras 
Act VIII of 1866) does not defeat existing in- 
cumbrances. Munisami v. /. L, 

B . 6 Mad. 371, overmlod. Rajaoopalasrau a 
SUBBABAYA MUDALl . . L Ii. B. 7 Mod. U 

See Zaminoab ob Raxnad v. Raxamany Ax- 

XAL . . . - LI..aBMad.B84 


4B. 


- - — Medayeriy fai ff 
^Rneumbered ienaney. A demised lonA to B on a 
mulagcni lease. B mortgaged his tenaiigy to A, 
The rent under the mulag^ lease fell into arrears 
and A obtained a decree against B for the omoant 
HM, tiiat arrears of rent ore not a fast ohai« 
on the tenant’s holding, and oocordingfy that thi 
landlord could not execute his decree by self 
of the tenonpy free from tho morlgags onated fcg 
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the tenant Rajagopid ▼. Suhbmray(h I, L. R, 7 
Maid Slf followed. pADAXANVilv’A v. Nabasimma 

I. ii. B. 10 Mad. see 

48l Defsotive appUoation— 

Bengal Tenancy Act ( VllI of 1885), e. 167-~Apjdu 
'Cation to avoid an incvmbranee, mentioning a wrong 
penan as the ineunibraneer — Another apjdiealicn 
after the period of limitation, for amending the pre» 
vious application, effect of--^6lUetor's power to 
amend such application. An application to avoid an 
incumbrance i^er a 167 of the Bengal Tenancy Act 
was made by an auction-purchaser within one year 
from the date on which ho hod notice of the incum- 
brance, mentioning therein a wrong person as the 
incumbrancer. After the period of limitation, ano- 
ther application was mndo by him, to amend the 
previoua application by substituting the name 
of the zeal inournbrnneer, which was alloweil by 
the OollMtor. Behl, that the Collector, who was 
merely i ministerial oiliccr in the matter, hod no 
power to make any such amendment; and that 
the application to serve a notice on the real incum- 
hrancer, not having been made within one year from 
the date on which the purchaser had nonce of the 
incumbrance, was ban^ by limilation. Nritya 
'Gopal Hazba V, Golam Rasooz. (1000) 

I. Ik B. 28 Calo. 180 

44 , — Botloe of annulment— 

Bengal Tenancy Act (VIII of 1885), s, 157^ 
Annulment of incumbrance, notice for — Notice, 
•contents of--^Notice, joint, to several persons, A 
notice to annul an incumbrance under s. 167 of 
the Bengal Tenancy Act is not bad, although it 
does not specify the particulars of tho land hold 
by the tenant or the rent payable by him. 
Such a notice, if addressed to several tenants 
.jointly, is not bad if it is served in accordance with 
the proscribed rales. Jogabundbit Majumdar v, 
Rasho Mohjah Dassya (1000) 6 G. W. B. 272 

46. Bengal Tenancy 

Act (VIII of 1885), s, 167^Notiee to annul 
ineumbranee-plurisdiclion to issue such notice by 
a Sub~Divisional Officer not specially authorized 
by Local Qofnrnmenb-'-^fMeetor^ Tenancy 

Act, s, 3, cL (16), A Sub-divisional Officer not 
•specially appoinM by the liocal Government to 
discharge the functions of a ** Collector’* under a 
167 of the feen^ Tenancy Act has no power to 
receive an application, nor has he jurisdiction to 
ime notice^ annulling an incumbrance, under 
that section. Mqeabut Sinok a Umahil Fatima 
(1900) . ^ . . I. If. B. 28 Calo. 68 

46. Tenants* mortgage— Besgoi 

(VIII of 1885), s, eS-SaU of a 
bmmng At execution of a deem for renl--4Jhargs 
"^Ifprtgages, suU by, to enforce mortgags^Transfer 
«/ Pro^y Act (IV of 1832), s, 101. Where^ in 
«>mtioii of a decree lor azreara of ront^ a raiyaU 
wura was sold, and panhased by the landlord, 
the plaintiff, a mortgagee of the raiyaii hold- 
Qg» whose mortgage was not annulled, brong^t 
e salt to enltiroe the mortgage :—BeU, that Sie 
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mortgagee was entitled to enforce the mortgage 
on payment of the money due under the rent- 
decree. Held, that the landlord, when he made 
tho purchase in execution of tho rent-decree^ 
might be taken to have become absolutely en- 
titled to tho property, and it followed from a 101, 
Transfer of mperty Act, that the landlord’s chaige 
for rent, which was for liis benefit, continued to 
subsist after his purchase. Hiid, also, that tho 
plaintiff (mortgagee) might bo regarded as a 
second mortgagee. Meherunnessa v. Sham 
Sunder Bbuiya (1002) . 6 0. W. B. 884 

47. Tenant’s sub-lessee— Bengal 

Tenancy Act (VIII of 1885), s, 167 — Landlord and 
under^raiijatr^Svhdeass given by a tenant without 
the landlord's consent — In a suit for khas posses* 
sum by a landlord on purchase of a hdding idd for 
arrears of rent, whether necessary for the landlord to 
avoid the incumbrance so created^Bengal tenancy 
Act, ss. 22 (1) and 85 (1), In a suit brought by the 
plaintiff (landlord) to recover khas possession of a 
holding on tho allegation that he had purchased it at 
a sole held in execution of a decree for arrears of 
rent obtained against tho tenant, tho defendant 
pleaded that ho was an under-tenant with a ri^t 
of occupancy, and that tho plaintiff was not onti&d 
to set aside the under-tenancy, inasmuch as he did 
not proceed in occonlance with tho provisions of a 
167 of tho Bengal Tenancy Act ; — Held, that, in- 
asmuch as tho sub-letting was otherwise than by a 
registered instrument and without the landlord’s 
consent, it was valid as against him [a 85 (/) of the 
Bengal Tenancy Act], and therefore it was not 
necessary for mm to follow the procedure m- 
scrilKMl by a 167 of tho Bengal Tenancy Act The 
rights under such an under-raiyoft lease are not 

S rotocted by sub-a (7) of a 22 of the Act Pbaey 
Foiiun Mookbbjxb V, Badul Chandea Baodi 
( 1000 ) 

I. Ii. B. 28 Calo. 206 : b.o. 6 O. W. B. 810 

4S, Botloe to annul enoum- 

branoe — Rights and liabilities of purchaser^ 
Protected interestr~~Incundrrance. annulment of — 
— ^Bengal Tenancy Act (VIII of 1885), s, 160 (g), 
s, 167, A clause in a patni lease to the eileot 
that, if tho patnidar should grant a dar-patni, 
the dar-putnidar shall aot according to the 
terms of the putni kabuliat does not amount 
to a permission to the putnidar to create a 
dar-putni within the meaning of a 160, dL (g), of the 
Bengal Tenancy Act Knowledge on the part of 
the proprietor of the creation of the dar-putnl and 
acceptance by him of tiie putni rent from the dar- 
pntnidar are not saffidont to constitute the dar- 
putni at protected interest within the meaning of 
that secuon. Where an application under a 107 
of the Bengal Tenancy Act was made to the Ool- 
lector and noth Hxe application and the notice Imed 
bore the seal of die Collector and the notice 
was dnly served r^Hdd, that the provisions of the 
section were complied with, althoui^ the applioa- 
*tion Mas received by a Depty Oolleotoi in onaige 
and the notice was signed by a Deputy Gollectos 

16o3 
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"for the Golloctor.** It is not necessaiy that 
the Collector should personally receive the peti- 
tion or personally cause the notice to bo served. 
Akhoy Kumar Soar v. Bejoy Chaud^MohaUip, L 
L. B. 29 Cak, 813, approved on this point. 
Mahomed Kazem v. Navfab Cuundba Pal Chow* 
DEBY (1905) . . I. L. B. 8B Calo. 9U 

7. monm and liabilities op pur- 

CHASERS. 

1. Bight of piirohaser— 

fo khas possession. A raiyat’s tenure having b^n 
sold for arrears of rent under an Act X decree, the 
purchaser was hdd to bo entitled to be put in khas 
possession of the entire tenure as it ori^nally stood, 
notwithstanding that the sons of the raiyat hod been 
occupying huts on the land for more than twcuity 
years. 'J'he circumstance that the purchaser hap- 
pened to bo the superior landlonl did not diminish 
his right Tebtx)Ttuma Desbk v. Bbojo Lall 
Seamuht .... 8 W, B. 478 

8. - ■ ■ ■ Bight to nij-jote 

land. The right to hold nij-jote lands necessarily 
posses with the sale to the aueiion-piirchascr. Joy 
Dutt Jha V. Bayes Ram Sieoh . 7 W. B. 40 

8, ..... - Bight to rent due 

at time of sale, A purchaser of jiatni sold in 
ezeoution buys it with all its liabilities, including 
instalments due to the samindar, and cannot recover 
them from the original patnidar. Ktjoda Bijksh v. 
Diqvmbubeb Dossbb . . W. B. 1864, 207 

4. Bight to rent — 

Liability of patnidar for rentn-Beng. Beg. VIII of 
1819, s. 8, cL 3, Where a patnidar’s possession is 
disturbed bv the zamindar, and he is nn5Vonted from 
collecting the rents of certain kists, ho is not liable 
for those kists. Where a (alukh is sold for arrears, 
the mtnidar who is sold out is not liable for the rent 
ol tlie month in which the zamindar presented the 
petition enjoyed by cl. 3, a 8, Regulation VITT of 
1819. Darimba Debia v. Nilmomeb Sikqh Deo 

16 W. B. 180 

8, Bight to resits 

Liability of surety of patnidar. The purchaser of 
the rights and interests of a patnidar in a patni 
talukh sold for arrears of rent purchases the tolukh 
subject to whatever claims f he zamindar has against 
it for rent^ and has no claim against the surety 
of the patnidar by reason of the name of the 
latter appearing as the owner of the talukh in the 
zamindar's papers or otherwise. He may sue the 
other sharers for the money which ho has paid on 
their account Obroy Cmundeb Bubdopadhya v. 
Kilambub Mookebjbb • • W. Bk 1884^ 78 

0. ^ — ■ Sale under Bang, 

Act VIII of 1865— What passes at sale. As a gene- 
ral role, when a tenure was sold in execution of 
a decree under the provisions of Bengal Act VIII of 
180 A the whole tenure passed, unless there was some 


BALE FOB ABBEABB OF BENT— eoiiid. 

7. RIOH'rS AND LIABILITIES OF PUR- 
CHASERS— eonkl. 

rescripation mode at the time of the sale. Huso 
Gobind B»was V. Dvmountbx Dabke 

13W.B.804 

7. Purchaser of share- 

holder's rights—Sah under Beng. Act VIII of 
1865. I’he purchaser of a partnership in a tenure 
— in other words, of a sharehokler’s rights— acquired 
no right to retain possession against a porson who 
^ught the tenure itself when sold for arrears under 
Bengal Act VII 1 of 18(55. Huro Narain Gtrek 
V. Dukua Churn Gibke . . 16 W. B. 818 

8 . Purchase by share- 

holdfrs — Ousut howtos, efeet of sale on — Recorded 
tewirds. A shareholder is not precluded from piir^ 
closing the whole of a how la sold bond fide for 
arrears of rent duo from himself and his co-sharer. 
AU oiisut howlas created by the co-sharers fall 
with tho sale of a howla unless specially protected 
by tho howla loose. A zamindar miiy bring a 
suit for arrears only against tho tenant whoso 
namo is recorded in his serishta and in ozocu- 
tion of a ilecroe obtained in such a suit the whole 
toniiro may be sold, though others, not recognized 
by tho zamindar as his tenants, may be interested 
in the louse. ' Hubee Churn Bose v, Mkiiaboo- 
MissA Bibre • . • • 7 W. Bi 818 

9 . Liability of co- 

sharers on sale of tenure. Where a decree was for 
arrears of rent duo upon a tenure, it was held that, 
though tho sale-proceedings specified that the rights 
and interests of certain parties wore sold, yet the 
tenure itself was sold, and all tho co-sharers were 
jointly liabla Alimooddbkn v. Sabir Khan 

8W.B.60 

(Contra) Lalla Sabil Ciiand v. Gooouh Khan 

28W.&187 

10. Bight of purchaser , 

of iranaferabh under-tenure to void leases— Bight to 
mhanee rent. The purohaser of a transferable 
under-tenure in ezecution of a decree for rent majr 
void any lease or holding within tho tenure not speci- 
ally protected by law, and consequently may sno for 
a lubullnt at rates paid for similar lands in the neigh- 
^urhood. Sbishteedhur Mttndul v.* GoBndB. 
SuRucKAR 6 W. Bk Act X, 15'' 

IL Act X of 1859, 

s. 105— Beng. Beg. VIII of 1819, s, ll—TiOe created 
by purchaser. Whore a tenant committed defoult^ 
and purchased tho tenure when it was sold in ezeoi- 
tion of a deoroc against himself, he could ifot olipjD 
the benefit of the law relating to auction-^rohasers 
under s. 105 of Act X of 1850 and s. 11, Regulation 
Vfll of 1810, and asked the Court to set aside 
title of a third party which had been created by him* 
srif. Whore ho himself has sold to a third party, 
he is bound to recognize that party’s pufehassb and 
also all bond fide leases under that party. Where 
the lease by which a howla tonnrei u created dM 
not ozmiesBlv reserve it for sale for non-pAymentiof 
rentk the rights of an aucUon-porchaser eaimot arise 
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under Regulation VITI of 1819. Meheroonissa 
B inn V. Hun Ohubn Bose 10 W. B. S20 

18. Princij^. with r«- 

^rd to purduuera at revenue aales. The prineipJe 
laid down in the cane of Sumomoyee v. Sutteea Chun- 
der Roy, 2 W. R, P. C. 14 : 10 Moo. L A. 123, 
with reepcct to tho rights of purchasers at sales for 
arrears of revenue is applicable to sales for arrears of 
rent under Regulation Vlll of 1819. Womanath 
Roy Chowduby v. RooiiouNATir Mttter 

B ET* B.f Act Xf 83 

18. - -- - — ■ Rent accrued due 

ogainti Hindu female heir after death of last full otvner 
— Effect of attic in execution under Beng. Act VIIl 
of 1800 — Personal execution against female heir. 
A daim for arrears of rent against a female heir 
accniod duo after tho death of tho last full owner Is 
a personal claim against her; therefore by a sale held 
ifnder the provisions of Bengal Act VI 11 of 1869 
in nxeciition of a decree for arrears of such rent 
•obtained against her by some of tho co-sharcr 
landlords only tho limited estate of the femnlo 
heir passed unless tho said landlords proceeded 
to bring tho tenure iistdf to sale. Bnijun Dooihey v. 
Brt; Bhookun ImU, 1. L. R. 1 Cule^ 133 : L. R. 
2 /. A. 27f5, and Mohima Chunder Roy Chmotlhry 
V. Ram Kishore Acharjee Chowtlhry, 13 B. L, R, 
142 : 23 W. R. 174, followed. Braja Lal Sen v. 
JjBAN Krishna Roy . I. L. B. 26 Calc. 886 

14 . Liability of purchaser— 

Date from which purchaser's liability for rent com- 
mences. Tho pureliaser of a tciiiiro at a sale for 
arrears of rent was held to bo liable for rent 
from the date on which tho sale was confirmed, 
for until confirmation he could not obtain the 
4'ertificate of purchase. Beefin Beitarke Biswas 
V. JvDOONATH Hazraii . 81 W. B 867 

16. — ..^i Liability to con- 

dition in lease — Right of re-entry. A dar-patni lease 
granted upon the payment of a bonus contained 
a condition that, if the annual rent remained for a 
longer rariod than ono month in arrear, the lessor 
should nave a right of re-en^. Tho lessor, upon 
•default in payment of rent, without availing himself 
of the forfeiture, instituted a summary suit for the 
airean of rent, and upon an award therein the lands 
were sold for such arrears. Hdd, that the purchaser, 
who bon^t the patni tenure without notice of the 
oondition^ lor foneiture, was not subject to that 
COBditioiL DuEDYAL PaBAUANICK V. JUGOESnUR 

Bor. . . Kush. 868: 8 Hay 81 

16. ■ ■ ■ ■ - Liability to efe- 

«ras Ml ejgetiment suit^Previous purchase by morf- 
gspee of ptyiion of Uniuin—RigM of purchaser to 
question by mtii the validUy of decree for ejectment if 
not a party to the rent suiL Tn a suit for arrears of 
Knt |]y a mokunridar against his dar-mokuraridar, 
a deem was psaed Meeting the latter, and, as a 
'Qonseaueng^ the tenure of the dar-mokuraridar was 
oanodled. Edd, that a mortgagee from thedar* 
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mokuraridar, who had, previously to tho rent suit, 
obtained a decree on bis mortgage and purchased 
himself at the auction-sale, and who hod not been 
made a party to tho rent suit, was entitled to 
question by suit tho validity of the decree obtained 
in the rent suit ordering ejectment of tho 
dar-mokuraridar. Madhoo Phosiiaud Singh v. 
PuRSUAN Ram • I. L. H 4 Gale. 680 

17. Priority of aue^ 

tion-purehasers — Sale set aside by an ex parte decree 
and afterwards confirmed — Notice. The plaintiff 
and tho defendant purchased tho same tcniiro at 
successive sales, held in execution of two decroes 
under tho provisions of s. 69 of Act VIII of 1869, for 
arrears of rent due in respect of different periods. 
DofendanPs safe was first in point of time, but was 
sot aside on the judgment-debtor obtaining nnex 
parte dcorco against the defendant. Tho suit was, 
however, restored and ultimately dismissed, and 
the defendant's purchase remained undisturbed, 
tn the meantime, however, after the en parte decree, 
bnt hoforo tho dismissal of that suit, tho tenure had 
been again sold for f urt>her arrears of nmt, which had 
accrued Wore tho defendant's purchase and was 
bought by tho plaintiff. Held, that tho defendant's 
title must prevail, being prior in point of time, and 
that the defendant was under no obligation to dis- 
ohaigo tho arrears of rent forwhioh the second 
docToo was obtained, or to give notice of his pnrohaso 
to tho plaintiff. Ram Chun deb Sadhu Khan v, 
Samir Gazi . I. L. B. 80 Calo. 86 

18. — . Palni tenure* 

sale of — Registration in zamindar's serishta — Rights 
of zamiwlar—Beng. Reg. VIII of 1819, ss. 5, 7 — 
Bengal Tenancy Act {VIII of 1883), s. 13. A patni 
talukh was sold in execution of a decree, but the 
auction-pnrehaser, although ho obtained possession, 
rlid not get bimstslf n^gistered in tho zamindar'a 
serishta. In a suit by tho zamindar against tho for- 
mer holder of tho patni for rent duo for a period 
previous to tho sale : — Held, that the suit lay 
against him, and that the rights of the zamindar 
were not affected by the existence of the remedy 
provided by s. 7 of Bengal 'Regulation VIIl of 
1819. Lukhinarain Mitter y. Khetter Pal Singh 
Roy, 13 B. L. R. 146, rofoned to. Subbndro- 
kath Pal Chowdhby v. Tinoowrz Dasi 

I. L. B, 80 Calo. 847 

18. • Liability of asc- 

iion-purchaser for arrears of rent prior to purchase^ 
Bengal Tenancy Act (VIII of 1885), ss. 65 and 169, 
^ (c)— Aenf, suit for. Tho plaintiffs sued the 
first five defendants for arrears of rent due in respect 
of a certain tenure, and obtained a decree on the 
10th April 1888. In oxcoutiun of that decree, the 
tenure was sold on the 8th April 1891, tho dofond- 
ants 6, 1, and 8 being the auction-purchasers. 
On the 18th of April 1891 tho nlaintifii sued all 
eight defendants for the arrears of rent which hod 
become doe Mween tho 10th April 1888 and the 
8th April 1891. Edd, that the auction purchaseta 
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(defendantB 6^ 7i and 8) woco not liablot the amMun 
of rent bu^ Iot having bocomo due prior to their 
purohaao. Fasz Rahaman v. Ramskuh Bajpat 
I. L. B. SI Calo. 109 

20. Sale an baeia of 

decree 'an eompromi»e--Aiictwn^purehaeer^ UUe of 
— lAahUity of purchaser for rend accruinq due after 
his pureluise, out before confirmation of saU^Kffect 
of compromise as against purchaser — EeiU, accrual 
of^Bemgal Tenancy Act, s, 63. A tenant, when sued 
for arrearB of rent of a joto. coinprouiiRed the case 
exeentinff a Bolehnama agreeing to pay rent at 13 
annaB per bigha on 4,300 bighafi. SubHequently 
the ioto was sold, in exoeution of a doeroe passed 
on the basiB of the Bolehnama, and nvoa purchased 
by the defendant on the 20th March 1880, the sale 
being oonfirmod on the 7th Au/pist 1889. In a suit, 
inBtitated by the landlord against the auclion-piir- 
diaaer for arream of rent fur the whole year 1290 
(18th April 1889 to 12th April 1890) //rid, that the 
purohaser was liable for the whole instalment of rent 
aoorued due after the date of his purchase, but before 
the confirmation of the sale, notwithstanding that 
his title was not perfected until the latter date. 
Rent is to be rcganled not as accruing from day to 
^y, but as falling duo only at stated times accord- 
ing to the contract of tenancy or in the absence 
of any contract according to the general law laid 
down in a 63 of the Bengal Tenancy Act. Hrid, 
alflOf that he was liable for rent under the terms of 
the Bolehnama inespcctive of any question as to 
whether the quantity of land there mentioned was 
oorreot or noi Satysnoba Nath Tuakur v. Nil- 
KAiiYBA SiNOB . I, Ii, B. 21 Oalo. 888 

8L Bengal Tenancy 

Ad {VJII of 1886), ss. 11, 12, and 18-~^dle o/ a 
tenure in exeaulion of a decree not for arrears of rent — 
Effed of nonpayrneul of landlord's fee or the fee for 
service of notice of the sa/e on the landlord before (he 
eenfirmaUon of sale. Under a 13 of the Bengal 
Tewqy Aot» when a permanent tenure is sold in 
execution of a decree other than a decree for arrears 
‘of rent due in respect thereof, and the landlord’s 
fee presoribed l^ a 12 of the said Act is not paid 
befm the confirmation of the sale, the safe is 
invalid. Babab Ali v. Kjushnamaitini Dassi 

I. L. a 86 Oalo. 008 

22i Bight of purchaser— i8cife of 

snanf 's intend by credUor—Bubsequent sale by land- 
lord for arrears of rent-— Bight of purchaser. Ihe 
ri^^ titles and interest of a tenant in certain land 
havh^ bew attached, sold, and purchased in exe- 
cution of a decree upon a mortga^ by his creditor 
In 1874, the landlord, in pursuance of a notice under 
a 39 of the Bent Recovery Act (Madras Act VIII 
of 1866), issued prior to ue Civil Court’s sale, sold 
the land at auction lor arrears of rent due by the 
tenant Edd, that the tenant’s rights having passed 
to the purchaser at the Civil Court’s sale, there was 
no Interest of the tenant available for sale by the 
tondlofd undes the provisions of s. 88 of the Rent 
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Recovery Act Vibaffa Nayab v. Katrava Tala- 
VACHI .... I.Xi.B.eMad.48B 

28. Sale of occupancy^ 

holding at the instance of landlord in esmeution of 
money-decree — Siihseguent sale of the same for arrears 
of renl-^Bengal Tenancy Ad (VIll of 1886), s. 22 — 
Damnges^Refund of purchase-money. Defendant 
No. 10, the landlord, in execution of a decree fov 
money, put to sale the occupancy holding of an 
occupancy raiyat the defendant No. 1, and, having* 
purchased it himself, made a sottlomont of the samo 
with defendants Noa 2, 3, and 4; the landlonl 
Bubsoquently brought a suit against defendant 
Na 1 for recovery of rent due from him for ba- 
llast years and brought to sale tho same holding 
which was thereupon purchased by tho jdaintim 
In a suit by the latter for recovery of possession : 
— Hdd, that the plaintiff did not acquiro any 
title, inasmuch as tho landlord by his own act 
had brought tho raiyati right of tho defendant 
No. 1 to a termination, and there was no subsut- 
ing right in that defendant such as the plaintiff 
could acquiro by sale. Jldd, further, that the- 
plaintiff was entitled to get a refund of tho purchase 
money from the landlord, and that a separate suit 
for that purpose was not necessary. Bam Sarak 
Poddab V. Mahombd Lativ 8 O. W. N. 02 

24. Mortgage of dor- 

taluhh — Its subsequent transformation into a patni 
talukh — Purchaser m execution of a decree for arreare 
of patni rent — Right of the purchaser in execution of 
the morlgage-ddt. After the mortgage of a dar- 
talukh, the mortgagor, with the consent of the land- 
lord, got the dar-taliikh transformed into a patni 
talukh, which was, however, sold in execution d' 
a decree for its ovni arrears, and purchased by the- 
minci|^ defendants. In a suit for possession of the 
dar-tdukh by the plaintiffs, who rosprosented the 

S urchascr at a sale in execution of the mortgage- 
ocroo : — Held, that tho old dar-talukh having brou 
transformed into a patni, which passed to tho prin- 
cipal defendants by tho sale in execution of a decree' 
for its own arrears, there was nothing of whieh the - 
plaintiffs could recover khos possession. Held, 
also {per Banerjub, •/.), that the creation of a 
mortage gives certain rights to the mortgagot ' 
over the mortgaged property; but it does not 
noccHsarily prevent third parties from dealing wiA. 
tho mort^i^r still as the owner of t^ property, 
nor is the mortgagee entitled in every case to ignore* 
tlie rights arising out of such defuings in fiavouv* 
of third parties, Irat this rule is subject to one' 
qualification, namely, that the transaotions between 
tho mortg^r and tl^ parties, if froe from taud 
and oollnsiQn, are binding on the morteagee and 
persons deriving title from him. Byjnath Iddt 
y. BamoodemChowdkry,L.B.ll. A.106:21 Tf.B. 
283; Hem Ckunder Qhose v. Thakomcni Mi, 
LL.R. 20Cale. SSS.-exAIata Inmcycd v. JSsf 
Ckunder Roy, 16 W. R. 448, followed in nrindplei 
JornrDBA Mohun Pal o. Godadhub Madax • 

2 0.wrir.2e’ 
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26. Iilabllitgi for ront— 

Teimney Ad {VIII of 1S85), u. OS, 195 (e>— Pafni 
Begulatian (VIII of 1819), s. 17—Cotdrihuiion— 
Decree for mU for a period anterior to eaU, Thoro ia 
no conflict between a. 66 of the Bengal Tenancy Act 
and a 17 ( 8 ) of the Fatni Rcgnlation. Antecment 
balances may bo mere peraunal debts, which can- 
not bo aamtnarily recovered under the procedure 
prescribed by the Patni Regulation, but they may 
bo also a charge on the talukh, and the talukh may 
be sold subject to them. Wliore the purchaser of a 
patni talukh paid off a decree for rent obtained 
against the old tenant for a period anterior to that 
of the rent-docreo in execution of which the tenure 
was sold: — Held, that the pun^hasor was not entitled 
to contribution from the old tenant against w'hom 
the rent-decree was obtained. Maharani Daeya v. 
Hartndra Lai Rai, 1 C\ W. N. 458, followed. 
Foaby Mohan Mukhopadhya v. Srkkram 
Ghandba Boss (1902) . . 6 O. W. XT. 784 

88. Sale in execution 

of decree for arrears — Liabilily of purehaaer for rent 
for a period anterior to sale — Notifieaiion of sale — 
Benged Tenancy Act (VIII of 1885), a. 05. Wliero 
a tenure or holding was sold in execution of a dectnui 
for rent, writh a notice that it was saildlod with 
liabOity for arrears of rent for a period anterior to 
the date of sale i — HeLl, that the purchaser was 
liablo for tho rent for such period. Alim v. Satia 
Chandra Chaturdhurin, /. L. R. 24 Calc. 37, 
referred to. Faez Rahaman v. Ram Sukh Bajpai, 
I. L. R. 21 Calc. 169, distinguished. Hara- 
dban Ghattoraj V. Kartick Sandra Chatto- 
PADHYA (1902) . . 6 C. W. BT. 877 

27. Sale natifU^ion, 

alatemeni of annual rent of a tenure in— Deduction for 
hhadran mahakup—LiahUUy of purehaaer, Tho 
object of a sale notification is to make known to 
intending purchasers tho rent for which they would 
be liable if they bought tho property under sale. 
Where an application for execution of a decree for 
aman of rent, and the sale notification, and the 
sole certificate, stated a certain amount as the 
annual nmt payable, out of which a certain sum 
was kept in abeyanoo as hhadran mdhakup, and tho 
balance was stated as the not annual rent i—Hdd, 
that the purohasor was entitled to the deduction 
of the amount stated in the sale proclamation on 
account ci hhadran mdhakup. Shabiat Mondul 
«• SuBJA Kant Aobabja Bahadub (190.7) 

7aW.N.888 

8. SEGOND SALE. 

L Bale fbr prior arrears after 

sale fiir arrears of rent. Where a tenure has 
once been sold for its own arrears, it oannot be 
again pat up to sale for the arrears due on account 
of a previous period. Lutifun v. Medh Jan, 6 
W. R. 112 f followed. Pbanoovb Mosookdab v. 
HnuNTaKvMABiDBBTA • I. Ii. B. 12 Gals. 697 
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L - Bight to surplus proceeds 

— AUackmenl in hands of Collector, Tho surplus 
procMcls of a sale made for default of payment of 
patni rent, though under attachment by a Civil 
Court in tho hands of tho Collector, continues to bo 
the property of the patnidar until ordered to be 
Ptold aw'ay by an order from such Court. Sadtool- 
X.AH Khan v. Luchmbeput Sinqu Dooour 

18W.B.68 

2 . - Priority— Surfdua 

proceeds of sale under a. 59, Bentj. Act VIII of 
1809 — Decree against dar-patnidar after sale of hia 
tenure. A patnidar caused to bo sold tho toniiro of 
his dar-patnidar, under s. .*>0 of Bengal Act VIII of 
1869, for tho arroars of rent duo up to 12th April 
1876. This sale took i>laco on tho 7th November 
1876, and .iftcr satisfaction of tho decree tho surplus 
proceeds remained in tho Ck)lloctorato to tho credit 
of tho dar-patnidar. Afterwards in Di^combor 1876 
tho patnidar brought another suit fur the dar-patni 
rent duo in msjNtct of the period between April and 
Oc!tul)or 1876, and having obtained a docreo attach- 
ed tho surplus proceeds in tho Collectorate, which 
were at tho same time attached by two other holders 
of onlinary decn^os. Held, that tho decree of the 
patnidar, although for rents of tho cunvnt year, 
had no priority over tho other doemes ; and that the 
surplus proceeds of tho sale of tho dar-patni tenure 
formed part of tho assets of the late dar-patnidar, 
and were not hypothecated to tho patiddar for tho 
rent of the year current. Gbish Chunder Mundul 
V. Dooboa Doss • • I. Ii. B. 6 Calo. 494 

8. Beng. 'Reg, VIII 

of 1819, a. 17, cl. (5) — Patni talukk— Attachment- 
Priority. The patnidar of a talukh granted a dar- 
datni to the defendants on tho 10th of Febniary 
1869. The same patnidar AfterwardM mortgaged the 
patni talukh to tho plaintiffs, who obtained a decree 
on their mortgage on tho 28th September 1874. 
The patni was sold for its own arrears on tho 17th 
November 1876 ; and after payment of rent and all 
expenses, there remained a surplus in tho hands of 
tho Collector, which was attached by tho plaintiffs 
in execution of their decree dn tho 9th of November 
1876. On the 12th January 1877, the defendants 
instituted a suit against the partniilar, under cl. 6, 
8. 17, Regulation VIII of 1819, for oompensation 
for the loss of the dar-patni, and obtained a decree, 
which the Court directed diould be satisfied out of 
the surplus sale-proceeds ; and the Collector, not- 
withstanding the plaintiffs’ attachment, allowed the 
defendants to obtain tho amount decroexi out of the 
surplus sale-proceeds. In a suit by the plaintiffs to 
recover the amount paid for compensation, on the 
ground that the plaintiffs* attachment was prior to 
the defendants’ suit :—Held, that the defendants* 
decree must, notwithstanrling the plaintiffs* attach- 
ment, be satisfied out of the surplus sale-prooeeds In 
p riority to the plaintiffs’ deoree. Subnomoybi 
O ASSYA V. Land Mobtoaon Bank ov India 

I. Xa B. 7 Oalo. 178 : 8 a la & 841 
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A SURPLUS PROCEEDS OF SALE— confrl. 

A - SaU of ptUni-^ 

Mortgage security, conversion of-^Surplus sale pro- 
€eeds, charge of mortgagee upour— Transfer of Pro- 
erty Art {IV of 1S82), s, 73, A patni talukh having 
oon Bold for arroars of ront under Regulation VITI 
of 1810, the HiirpliiH Malo-prooondH held in deposit in 
the Colloctorate wero drawn out at intervals by the 
holdoni of money docreos against tho patnidam. 
Tho plaintiff, who held a mortgage of the talukh, 
Buod to recover from these docree-holdorH tho 
amount of Mb unsatiBfiod claim. Two of tho de- 
fendants pleaded that, over and above tho amount 
taken by them, there remained in deposit suffieient 
money to Batisfy tho plaintiff, and that the other nn- 
Booured creditors who had drawn out this balance 
should alone be hold liable. Ileltt, that the HurpliiH 
sale-procoedB were to ho rogarrlod as the shape 
into which the plaintiff*M uccurity was convertml, 
and as before auch convcTsion the security c^otild 
not be spilt up into parts, tho plaintiff was entitled 
to realize tho balance duo to him out of tho whole 
of the snr^us, as otherwise his scenrity would bo 
diminished. Gosto Behary Pynb v. Shib Nath 
Dutt .... I. L. B. 20 Galo. 241 

6 . — Transfer of Pro^ 

perty Act (IV of 1882), s, 73 — Highis of purchasers 
— Marlgnge., S. 73 of the lYansfcr of Pro|XTty Act 
only gives a right to the morlgagt^o over the residue 
' of the aalc-prooccds and nders to cases where tho 
law otherwise provided that the effect of tho sale is 
to nullify a mortgage : it is not intondod in any way 
to enlarge the interest of tho purchasc«r at a sale for 
arrears of revenue or rent. Prem Chnn/l Pal v. 
jhimima Dam, /. L. R, 15 Calc, 546, referred to. 
Bam Prosad Sinha v. Rgwat Lat.l 

I. L. B. 24 Calo. 746 

6 . - Beng, Reg, VII 

of 1819, s. 17 — DistribkUion of surplus sale-jsroeeefls 
•^lalm hysc-folnidar, A 8e.-patnidar is not entitled 
to a share of the proceeds of a sale of the ptitni for 
arrears of rent held undor Regulation VII of 
1819. Moti LalGiiosk v. Bissksur Hazra 

8C.W.B.60 

7. Right of suit by 

cm wuregisterei tenanl for surplus sale-proceeds. 
Where in execution of a decree for arrcai-s of rent, 
the tenure was sold, and an unregistered tenant 
who was a purchaser of a share of tho (oniire after 
the date of tho decree brought a suit for recovery 
of his share of tho surplus salo-proceeds : — Held, 
t^t the suit was maintainable. Matanuini 
OBAUDHUBA ia V, SBnsNATH DaS (1003) 

7 O. W. E. 662 

8. — Surplus sale-pro- 

cuds~--Laiidlord^a righlio surplus sede- proceeds-— 
Priorily between landlord and inartgageis— Bengal 
TemnsuAet(VIIIofm5),s,m, Where a tenure, 
which had been mortgagwl by tho tenure-holder, 
WM sold in execution of a deem for rent obtained 

a the landlord and the balance of the sale-proceeds, 
w deducting the costs of the decree-holder and 
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what was due to him undor the decree, was paid into 
Court: — Fleltl, that under s. 160 of the Bengal 
Tenancy Act tho landlorrl was ontitlod to bo pud 
out of the sale-proceeds in Court the amount of rent 
duo in respi^ct of tho tenure between tho institution 
of tho suit and the date of the sale in priority to the 
mortgagH«. Prabat, Chandra Mukrrtrr ti. Jadu- 
PATi Chakra VART i (1907) I. L. B. 84 Calo. 724 

10. DEPOSIT TO STAY SALE. 

1. . - Bight to sue — Voluntary pay- 

ment to stay sale — Art X of 1859, ss, 102, 103, A 
{lerson making voluntary {layments in his own naniA 
to stay a sale in execution of a deente againt others 
could not sue under s. 102 or 103 of Act X of 1860 
for tho recovery of (he money fo paid by him. 
Abdul Waiiab v, Drummond 

2W. B.AetZ,48 

2. Party with recogniied ixu 

tereBt-BeiiflF. Reg. VIII of 1819, s. 14, el 1, 
Cl. 1, s. I t, {togidation VIII of 1810, does not con- 
template that any party may, by depositing tho 
amfiurit duo, slay a sale of a fNitni, but only a party 
having a rccognizoil intorest in siioh patni. Accord- 
ing to s. 6 even application for registration is not 
siiliicient : that section provides what can legally ho 
done if registration is n^fiisocL Krtrto pTeebun 
Bukriire fA Mackintosh . W. 1864, 68 

8. Bufllclenoy of interest— 

Suit to recover money tleposUed, The plaintiffs 
mother brought a suit to recover a ]X)rtion of a 
talukh which she elaimed under a will and which 
she woulfl 1)0 entitled to upon the death of the 
widow of the deceased owner. While the suit was 
pending the talukh was put up for sale under 
Rrgiilntion Vill of 1810, and to prevent its being 
sold she paid the rent^ I'he above suit abatetl by 
the death of the plaintiff’s mother, and the plaint- 
iff now sued tho shareholders to recover the amount 
paid to save tho talukh from sale. Held, that the 
plaintiff’s mother’s interest in tho talukh wbb 
such as entitlerl the plaintiff to recover the money 
she paicL Shakoda Koomarbb Dobbeb v. Mohinxh 


MohunGhosk bow. B 272 

4. Voluntary payment— EipAI 


of mortgagee to prevent sale of mortgaged property 
— Vrinntary payment. The mortgagee of a mtiii 
talukh paid certain moneys to prevent the sale of 
such talukh for arrears of zamindari rent. Hdd, 
that this was not a voluntary payment^ and oonld not 
be so considered even in the ease where tho mort- 
gagee, by a covenant in his mortgage-deed,, had in- 
Biirod himself against loss by such sale. Nogaider 
Chander Chose v. Kaminee Doesi, It Moo, I. A- 
241, followed. Mohbsh Cuundeb Banbbjxi b. 
Ram Pursono (IYiowdrry 

L L, B. 4 Calo. 688 : 6 O. L. B. 280 

Su Duughand V , Ramkibiiein Singh 

l.L.B.7 0alo.848 

6. ■ Seds of trttuS“ 

ferdbk ienuree under s, 105, Act X of 1859--Ri^i 
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of suit. Tho right to mako paymodf 8 to proscrvo an 
interest^ and to recover the Burns paid, wan not given 
in the caae of ganti jummas and other transfc^rablo 
tenures sold for arrears of rent under s. 105, Act X of 
1850 ; when such payments arc neither expreasly nor 
im]>liedly authorize, they miiRt be regarded as 
voluntary iraymonts, for the recovery of which no 
action will * lie. Shkbnatii Holuak v. Ram 
SOONDUR CiriTCKEUBUTTY 

4 W. B. B. G. G. Bef. 4 

6 . Jf/ffht of suit. 

An undertenant who has saviHl the siijjerior tenure 
from sale by depositing the amount of rent due, not 
only hiis tho security of the tenure which ho 
jtreserveR, and of which he can obtain possession on 
application to the. Collector, but he also has a right 
to recover the arnount deposited by him as a loan in 
an ordinary suit Ambika Dkiif n. PRANnARi Dar 

4 B. L. B. F. B. 77 

S.O. Umbika Deb I a v, Pbanjiitrkk Dorr 

13 W. B. F. B. 1 

7. Right of suit — 

Bang, Rag, VIII of JStB—Nan-rrgistmrtiofh of 
transfer, L and R. tho holders of a |iatiii estate, 
granted in 1850 a dar-jKitni lease to 8 at an annual 
rent, the lease stipulating that 8 should have full 
power of sale and gift, but should not sub-lot without 
the patnidars’ consimt. The lease contained no stip- 
ulation for th(! registration of any vendee or donee. 
In 1860 8 sold the. dar-iwitni leas«> to A, tho deed olf 
s:ile which was duly rcgisterwl providing for muta- 
tion of names in &c |iatiiidiirb* books. No such 
mutation w;is ever cfFccted by X, who was never 
rceogiiixcd as their tenant by L and R, the rent of 
tho dar-patni being paid in the name of 8. In 1804, 
the rent due from the patnidars Ixung in arrear, the 
Kamindar proceeded to sidl the |)atni under Regula- 
tion VIII of 1810. Thcreiifion A, in onler to pro- 
tect his under-tenure, deixisited in the Collcctorate, 
on 17th November 1864, a sum of money, on w'hieh 
the sale was stayed. K, being then in amsar in the 
INiyment of his dar-patni rent, claimed to set off the 
■amount deposited in the Crdloctorate against tho rent 
due to L and R. This L and R refiiseri to allow, 
and they brought a suit in tho Collector’s Court, 
against 8 and his sureties to recover the amMirs of 
rent In that suit K inter veneti, claiming the bene- 
fit of tho set-off, to which, however, tho High Court, 
on 20th Jujie I860, on apimal held that ho was not 
entitled, tho deposit being merely a voluntaiy pay- 
ment by K. On 30th October 1807 K brought a 
regular suit againt 8 and L and R to recover the 
amount of the deposit^ and obtained a decree, but tho 
■dodsion was revorsod on appeal, and the suit 
dismissed for want of jurisdiction. On 0th June 
i860 K filed his plaint in the proper Court Hdd, 
that he was OLtitled to recover the amount deposit- 
^ by him in the Colloctorata LncxHiHABAiir 
Bittsr V. Khsttbo Pal Simqh Rot 

18 B. Ii. & P. G. 148 : 20 W. B, 880 
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Affirming the decision of tho High Court in 

Khkttrr Paul Sinoh v, Luckheb Naratn Mitter 

16 W. B. 186 

Orhoy (kioMAR Cuattkrjer II. DniR.A.r Martab 
CnuND * 82 W. B. 299 

8, - : — Payment made, 

by vendee of dar-patnitlar- — Votunlnry jnytnent, A 
payment niailc by tho vendee of the dar-fiatnidar 
(who has not obtained registration) to save the fxttni 
from sale is a voluntary payment and the regiMtered 
dar-patnidar cannot sock to dcf liict t he amount from 
the nmt due by him. Lukiieenauaie Mitter v. 
Seetanatii (tiinsR 

1 Iiid. Jur. N. B. 817 : 6 W. B. Act X, 8 

9. Pnifinent of pittni 

rent hy dar-pnlniihtr -^Beng, Beg, VI J I of 1S19. s, 
IS, in a suit by t he purchaser of a patni against a 
dar-patnidar for arn\‘irH of rent of iheyttar 1285 
(1878), it ap|X‘arod that, lx*fore the plaintiff's pur- 
chase, tho dar-riatniflPT had |)iiid the amount of 
arrears of patni riuit for the year 1281 (1877), in 
order to save tin* jiaf ni fnim being sokl under Ib^- 
lation VIII of 1810, and that the amount so paid 
ronHu1t*rabIy exceeile l I hi* ilar-fMitni ri*nt duo at 
the date of suit. Held, that the flefendant was 
entitled to dofluct from the rent elaiiiieil the amount 
|Niifi under the Ri'giilatiori in excf*HH of the dar-|Nitni 
n*nt duo up to the end of 128-i. Nouo OorAL 
iSlKCiAKt*. SuiNATir BlTVI>OI*ADII Y \ 

I. L. B. 8 Galo. 877 : 11 G. L. B. 87 

10, Payment hy dar^ 

Tpatnidur — Bang, Reg, VIII of ISW — Heng. Act 
VIII of ISSU, H. 62, The Kamindar of an estate, in 
which the plaintiff and tlf*ri*ndant re.sfx?cl.ively had 
purchased |Kitni and ilar-|Nitiu ten.iirt*8, obtained 
ile.cr(*es for arrears of rent aecruing befom their pur- 
chases, though one of the decrees was obtained sub- 
sequently to defeniliiiit’s purchase ; and in execution 
of these decrees he mlvortised thn ]iatni for sale, 
and tho amounts duo were paid Into Court by tho 
defendant to protect thn teriuro from sale. In a 
suit by t he patnidar against tho dar-patnidar. for 
arrears of rent accniing duo siil>scqucntly to tho 
defendant’s purc^haso : — Hdd, that tho defonrlant 
was, on the construction of s. 13 of Regulation 
VllI of 1810 and s. 62, Bengal Act VIll of 1869, 
entitled to set off such payment against the 
plaintiff's claim. Nobogopal 8irrjif v. Sreenaih 
Bundopadhyft, I, L, R, 8 Cate, 877, followixl. 
Lalit Mohun Shah a v. Suteir.as Sen 

I.L.B,18 Galo. 881 

11. Payment hy dot* 

patnidar — Roikt of tide to tenants — Beng, Reg, VIII 
of 1819, s, IS, A dar-patnidar who has paid a dopo- 
idt in order to stay the sale of tho supiirior tenure 
under cL 4, a 13, Regulation VIII of 1810, and has 
como into po^ssion of the tenure, and is entitled to 
the profits of it is bound to give notice of his title to 
the raiyats. In tho absence of such notice, he 
cannot recover from them rents already paid 
them to the patnidar. Nilmonre Roy v. Hills 

4W.B.AotX,88 
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IS. PaymniA 5y 

Mkmidar — Money paid to preeerve eataU from aaU, 
A Bhikmidar is not entitlod to recover money volun- 
tarily paid by him to preserve an estate mm sale. 
POOBNO CnUNDBB DoSS ChOWDUBT V. SltEICVATH 
Ooom 6 W. R 178 

18. — Jtiffht to 0011 - 

iribution from eo-eharera-^A sharoholdcr who pays 
up arrears of rent duo from the whole of the tenure 
in order to save it from sale in ozocntion is entitled 
to recover contribution from other shareholders 
who were id possession during the period within 
which the arrears accrued, oven though the tenure 
should he in the name of another and the decree be 
nominally against such other alone. AsuoooLLAn 
«. MohohubDoss . S8W. B.681 

lA Compvlaory pay- 

meiU^Bighi to recover. Plaintiff, to save the patni 
from sale for arrears of rent of a former year which 
had been adjudged by an apparently valid dec^ree 
to bo duo to the defendant, paid the money. lidd, 
that the payment was niade under such circum- 
stances as entitled the plaintiff to recover back the 
moni^ from the defendant. Avdbbw v. LARMonit 
8 InA Jiir. O. 8. 4 : 1 Hay 800 

15, gfiii tQ rgeover 

money paid-^Beng. Beg. VIII of 1819, e. 18, d. 3 
— Beng. Act VIII of 1865, a. 6. A patnidar, in 
execution of a decree for rent against his mirasidar, 
attached certain property of his, including a parcel 
of land belonging to the plaintiff, who, to save that 
portion, paid the whole amount due, and sued the 
mirasidar to recover the portion ho ought to have 
paid. The suit was dismissed, no obligation on the 
jdaintiff to ray having been shown. She appealed, 
allering that her portion was within and subordinate 
Co the holding of the mirasidar, and to sell would 
have jeorardlcod her holding. Hdd, that the cose 
was rightly remanded by the lower Appellate Court, 
but toat the issue to bo tried was whether the 
plaintiff was a party who came under the provi- 
sioBB of s. 0, Bengal Act VIII of 1865, read with 
a 13, Regulation VIII of 1819, more particularly 
with cL 3. V l^ncKHEB Prba Dxbia v. Brimdabux 
Dby 18 W. B. 818 

10. - Suit to recover 

money paid. The plaintiff^ purchased an estate at 
an auction-sale in execution of a decree against 
the defendant, who was in possession, and after 
his mnohase obtained possession on 6th April 1866. 
Wh&e he was in iJossession, one B, the patnidar, 
sued the defendant to recover arrears of rent which 
had become due. During the defendant's possession 
and before the fdaintiffs purchase, and in execution 
of the decree he obtained in this suit the estate in 
possession of the jdaintiff was attached and ordered 
by t^ OoUeetor to be sold ; whereupon the plaint- 
iff paid the amount of the decree to save the tenure 
from Bale. In a suit brought to recover the 
amount \-~Hdd, that the payment by the plaintiff 
was, as far as the defendant was concerned, a volun- 
tary payment Mere inconvenienoe without risk of 
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actual damages is not sufficient to take away the- 
voluntary eharaeter of the piwment Ram SIakbh 
Grbtlamqi V. Hridoy Marx Dsbi 

8 B. L. B. 10 note : 10 W. B. 44B 

17. Suit to recover 

money paid. A patni tenure which hod been at- 
tached by G in execution of a decree against D* 
was claimed by 8, whose claim was allowed. Upon 
this O instituterl a suit against 8 and others to have 
the patni declared to Iw the property of D, and,, 
being successful, had the patni sold in execution of 
his decree against D, became the purchaser and got 
iiossession. After this he saved the estate from 
being sold for arroaia of rent which had acorued 
prior to his purchase by paying up the amount duo. 
Ho subsequently sued D and 8 to recover the- 
amount so paid. 8, who had meantime appealed to 
the Privy Council, succeeded in obtaining a reversal 
of the decree under which O had sold the patni; 
but this reversal did not take place before Q had 
instituteii the suit for recovering the arrears ho 
had liquidated. Hdd, that O was entitlod to 
recover from 8 the amount which haii been paid by 
him to save the patni from being sold. Gopal. 
CllUNDEB CuUCKBBBUTTY V. UOODOY LaLL DeY 

10 W. B. 116 

18. — Suit to recover 

money paid. The plointi ff purcliosod at an execution 
sale a share of K'a tenure which had been attached 
on account of a money-docroo. Subsequently the- 
wholo tenure was advertised for sale in execution of 
a decree for arrears of rent On applying to tho- 
Munsif, ho was tolrl that, if ho dcpo.sitod the whole 
amount due, the sale would bo stayed. . Ho did so 
and prevented tho sale. He now sued K to recover 
tho amount deposited. Hdd, that tho payment 
was neither officious nor voluntarv, and that K,. 
who had enjoyed tho profits of the land, was equit- 
ably liable for tho sum paid to save it from sale. 
KnETTUR MonuN Banbrjeb v. Haradhun 
CnATTBRjEE .... 19 W. B. 88T 

19. Unconditional 

tender—Beng. Beg. VIII of 1819. Kemp, J. — A 
tender to stay a sale under Roj^latlon VIII, 181 9r 
must bo of the whole of the samindar’s demand and 
without any condition as to its being kept in deposit* 
by the Gollootor. Rah Ghubh Bomdopaokya v. 
Dbopo Moybe Dosbee . . 17 W. B^ 188^ 

80. Paymeni to sa- 

mindar^Beng. Beg. VIII of 1819, s. IS^PaymeiU 
to atay final aale. The direction in a 13 of the Re- 
gulation VIll of 1819 that monc^ paid into Gourt 
by a talnkhdar in order to stay the final, sale shall 
be deducted from any claim of rent that may at the- 
time be pending on account of the year or months 
for which the notice of sale may have been pub- 
lished, is satisfied by payment not into Gourt, but 
to the samindar. If a strictly litend construotioii 
were put upon words " into Court," no payment 
effectual to stay the sale could be mode, for " the- 
Court " has nothing to do with these ssJes, whiok 
ore managed by the Collector. Tabivy Dibbe a 
Shama Chubb Mxttbb . I. la B. 8 Oalo. 964 
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flAZiB FOB ABBBABB OF BBOT-^oulA 

10. DEPOSIT TO STAY SALE-<»nelil. 

SL t^ahire of jtay^ 

to proprieior--‘Beng. Act VIII of IBSS. 
s, 6. Money depoeited to protect from sale a tenure 
advertised under the provisions of Act Yllf of 
1806 must under a 6 be considered as a loan made 
to the proprietor of the tenure, which becomes 
security to the depositor, who is entitled on applying; 
to obtain immediate possession in order to recover 
the amount from any profits belonging to the 
tenure. Kartick Suumah v, Byoonatii Sarenke 

10 W. B. 206 

22. - Position of person making 

payment—Pefif/. Eeg. VIII of ISIB—Suii for 
chart of patni eclatc — Mortgagtr. PlnintiiT claim- 
ed an eight annas share of a patni os purchased by 
the official assignee of an insolvent, D, whom the 
Principal Sudder Ameen found to liavc been owner 
in his own right by inhcritanc*e of the share of the 
patni of which defendant's ancestor, 0, having de- 
posited arrears of rent was in posseMMion as girurdar 
under the provisions of Regulation VIII of 1810. 
Hddf that O was substantially in the same position 
as a mortgagee in possession under an usufructuary 
mortgage ; and that plaintiff, an a purchaser from 
such a mortgagor, woidd have no cause of aedion 
until the debt was pai<l off. Hdd, that, as defend- 
ant’s plea of purchase from the alleged shareholders 
of the iMitni, in satisfaction of their ancestor G’s 
lien, hod proved unfounded, if they were permitted 
to fall back on their title as girurdars, the plaintiff 
must be allow'cd to show that the debt ** was reallsc^d 
from the usufruct of the tenure, ” oven^though this 
had not been ** established in a suit instituted for 
the purpose." Boistitb Chore Bhudko v. Tara 
Ckaeo Banrrjeb 11 W, B 867 

11. SETTING ASIDE SALE. 

( a ) General Cases. 

L Civil Procedure Code, 1882, 

8. 810A — Civil Procedvre Code Amendment Act 
(V of 1894) — Bengal Tenancy Act ( VIII of ISSS)^ 
e. 174, S. 310A of the Code of Civil Procedure 
applies to the sale of a tenure in execution of a 
decree for its own arrears. Jamardhan Ganouli v. 
Kau Kbisto 'fHAKUR . I. If. B 28 Calo. 898 

Kbishnadran Nath v. Damayanti Devi 

I. Ii. B 28 Calo. 898 note 

Bbhabt Lal Seal v. Rvssick Chundeb Pal 

I. li. R. 28 Calo. 888 note 

Bungshiduaii Haldab V , Kedabnatti Mondal. 

1 C.W.Br.ll4 

2. Order under e, 310, 

CivU Procedure Code, 188Z—Nc4ice to purchaeer. 
An auction-purchaser is entitled to a notice before 
an order is made under a 310A. Bunoshidbab 
Haldab vl Kedabeath Moedul 

1 0 . W. B. 114 

8. — — 8. 310A of the 

Civil Procedure Code does not apply to sale under 


BAUD FOB ABBBABB OF BBNT-eoiilA 

II. SETTING ASIDE SALE-^eemfd. 

(a) Geeebal Cases— eoncltf. 

Act X of 1850, as tho Code o^dvil Procedure applies 
only up to tho sale, and not after it. Habish 
Chaedba Ghose V . Ananta Charan Patba 

2 C. W. IT. 127 

4. Mortgagee— Ctutf Procedure 

Code {ae amended hy Act V of 1894), s. 310 A — Im- 
movctdde properfy-^o/e — Mortgagee — A mortgagee of 
atenureeM inexecutionof a decree for arreara of rent 
ia a peraon wheat immoveable projterty haa been mdd, 
within ihetneaning of a. 310 A. lld/l, by tho major* 
ity of tho Full Bench (Rampini, J ., dissenting), 
that mortgagee of [a tenure or holding sold in 
execution of a decree for arrears of rent duo in re- 
spect of it is entitled to make an application under 
s. 310A of the Code of Civil Procedure, as being a 
" person whoso immoveable property has bMa 
sold,** within the meaning of that section. 
Parksh Nath Sinoha v, Nabooofal Chatto- 
PADUYA (F.B., 1901) . . I. Ik B 29 Calo. 1 

B.a 6 C. W. B. 821 

6. Under-ralyat— C’frif Procedure 

Code (as amended hy Act V of 1891), a. 310 A-^ 
Immovcfdde propcriy-n»5«ie— IFAriAsr an under-raiyal 
ia entitled to make an appltcalton under that aec^ 
turn. An iindcr-raiyat is not entitled to mako an 
application under s. 310A of the Civil Proceduro 
Code, to set aside tho sale of a holding sold in 
execution of decree for arrears of nmt obtained 
against the raiyat. Abed Mollah v. Diljan 
MoLLAn(1902) . I. Ii, B. 29 Calo. 469 

(6) Irreoularity. 

e, Bong. Beg. VIII of 1819, 

s. 8, application of ---^ungleburitenurea-^m^ 
Regulation VI 1 1 of 1810, refers to jnngleburi tenures 
that existed at that time and its provisions do not 
apply to any tenure crcatcfl since tho passing of that 
R^ilation. Monmohun Binou v. Watson 

2 Bay 89B 

7 Ben. Beg. VTII of 1^19, 

8, 8, oonetruotion of— ffsstding in neighbour- 
hood — AUeating witneaaea. By tho wpsds " residing < 
in tho neighbourhood ” in Bog. VIII of 1819, a A 
the Regulation does not make it imperative that the 
attesting witnesses shall bo residents of the yi^ge, 
but may be taken to include men living within a 
riiort distance of tho cutchcry. Hoiiieee Dosme. 
a JuoaoDUMBA Dossbb . W. B 1804, 88M 

a - BubBtantlal perBons— 

ing witneaaea. With referenco to the provision 
iiTcL 2, a 8, Rog. VIU of 1810, that the servw 
of notice of sale of a patni talukh mil bo- 
attested by throe substantial persons : — 
the word " substantial *’ must bo understock m m 
ordinary sense, — i.a, men who have some stake in 
the oommuni^, men of local influonoo or importance 
and respectability, — and not be taken to mean 
simply men who can readily be found. GoPAXk 
KiSHOBE Skoob V. Mvdve Mohue Holdab 

aw.B.w» 
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-8A1JBT0B ABBS ABB OF BEBT-confd. 

11. SETTING ASIDE SALE-HMmld. 

(b) iBBEaULARlTT— «0nlA 

MoUINEE DoSflEE V. JUGGODUMBA DoSflEE 

W. B. 1864^ 882 

9 . — — “ SiihstaiUidl -per- 

mmti "—Sertnee of notice. 'JTio proviHionfl of cL 2, 
& 8, Reg. VITI of 1810, with rcgarrl to tho noti- 
fication of the nalo of a fiatni taluldi for the arream 
of rent under the Regulation that the serving peon 
shall ** bring back the receipt of tho defaulter or of 
his manager fur tho same, or in the event of inabil- 
ity to procure this, tho signature of three substantial 
persons residing in the neighbourhood in attestation 
of the notice having been brought and publishetl on 
the spot,” are merely directory, and where there in 
proof that tho notice was in fact served tho snip will 
not bo vitiated by non-com plianco with any of these 
provisions, — s.g., as where ono of the witnessiis 
attesting tho servico of the notice turns out not to 
bo ** substantial ** A respectable man, of gooil 
character, living and well known in the neigh£)nr- 
hood, may pntpcrly bo considered a ** substiintial 
person *' within tho meaning of cL 2, s. 8, of tho 
Regulation. It is too limitorl a construction of that 
clauBO to hold that the wonl " substantial ** must 
bo taken to mean a wealthy man from whom 
damages could bo recovered by the painidar, 
supposing tho attestation to be false. Ramsabuck 
Robe n . Kaminee Koumabek Dohsee 

14 B. I*. B. 894 

8 .C. Ram Sabuk Rose n Monmohineb Dossbe 
L. B. 2 1. A. 71: 28 W. B.118 

10. - SvbaUmlidl per^ 

oona—Snit to ati aside sale for irregvJnfity — Non- 
stTviu of notices— Omission to tender rent. In a 
suit to sot asido the sale of a patni for arrears of 
rent under Regulation VIII of 1810, on the ground 
that proper notices were nut sent, served, and pub- 
lished under s. 8, cl 2, tho objection in order to suc- 
0^ must bo one of substance and not merely of 
form. The requirements of the Regulation as to tho 
service of the istaharand the signing of the receipt 
fay substantial persons may be hold to have been 
flubstantially performed where the persons signing 
are such as arc usually expected to attest such a 
docamont^ persons who aro treated with considera- 
tion, s.g., ameens, mookteais, chowkidais. Pit- 
A1IB9B Favdasl Damoodur Doss. Dasseb V. 
PnAMBUB Pavda 24 W. B. 129 

lli Bervioe of notice of sale— 

Seng. Beg. VIII of 1819^ s. 8, d. 2-^Nonsefmce 
of notice^ effect of, on sale, l^ere a Court finds 
that tiie notice prescribed in cl 2, a 8, Regulation 
Vm of 1819, hu been (Inly served, it need not find 
whdllier the peon who serfed the notice complied 
with all the dueotions of the Regulation as to what 
should be done in verification of such service. Omis- 
sion to comply with those directions does not viti- 
ate a sale under the Regulation, provided notice 
Is duly served. SoHA Bubbi v. 'Lall CnAim 
Cbowdhbt • 9W. B. 248 


SALE FOB ABBBABB OF BEHT-coatd. 

11. SETTING ASIDE SALE-coitid. 

(6) IRBEOULAB1TT~-C0n<(2. 

12. Proof ofsermefi 

— Onus prahandi — Evidence Act, s. t08. In a 
suit against a samindar to reverse the sale of a 
patni tenure held under Regulation VIII of 1819, 
on tho ground of non-service of notice, the onus of 
proving service lies on the defendant, according to 
tho spirit of s. 106 of tho Evidence Act Doobga 
Chukk Surma Chowdhrt v. Najimooddebn 

21 W. B. 897 

18. Proof of service 

— Beng. Beg. VIII of 1819. s. 5, cL 2 — Publication. 
Although the provisions of a. 8, cl 2, of Regulation 
VIII of 1819, specifying the manner in which 
proof should be given of siTvice of notice of sale, 
are merely directoiy, it is nevertheless absolutely 
essential to the validity of a sale under the Regula- 
tion that tho notice of such sale should bo served in 
strict compliance with the directions given in tho 
same clause and section of the Regulation. Bhag- 
WAN CuUNDKR DaHS4». SuoDER Ai.T.Y 

I.1«.B. 4 Calo.41:8C. la B. 867 

14. Beng. Reg. VIII 

of 1819. s. 8. cl. 2 — Proof of publication of notice 
before sale, of patni talukh for arrears of renJt. Tho 
due publication of tho notices prescribed by Regula- 
tion VIII of 1810, H. 8, cl 2, forms an essential part 
of the foundation on which the summary power to 
sell a patni talukh for non-payment of rent is exer- 
cised by tho samindar, who, when instituting this 
proceeding, is exclusively rosponsiblo for such publi- 
cation being regularly conduotod. Although objec- 
tion to the form of tho receipt, and tho absence of tho 
receipt itself, need not be regarded, if the fact of the^ 
due publication of tho notices having been made is 
not matter of controversy (as held in Sona Bibee v. 
Lalchand Chowdhry. 9 W. R. 2i2), yet where that 
fact was in doubt owing to tho evidence of it not 
having been secured according to tho provisions of 
the Regulation — a result due to the neglect of those 
representing the samindar, — the finiling of tho High 
Court that due publication had not bran establiw- 
od by such proofs as were forthcoming was main- 
tained by the Judicial Oommittoo. Maharajah 
OF Bubdwan V. Tarasuvdabi Debi 

I. Ii. B. 9 Oalo. 819 : 18G. L.B. 84 
L.B.10I. A.19 

16. Proof of pub- 

lication of notice— Beng. Reg. VUI of 1819. s. 8— 
Irregularity in sale — Suit to set aside sale. It Is 
essential to the validity of a sale, hold under Bqgn- 
lation VIII of 1819, of a patni estate for arrears of 
rent» that tho notices of sale prescribed by cl A 9 
of the Regulation, should have been afi duly and 
regularly publishedas therein directed. Bahluibba 
Nath Singh v. Dhiba j Mahatab Gband 

9 B Ii. B. 87 : 17 W. B. 447 

Habanatb Gupta v. Jagannath Rot Gm^ 
dhbt , • . 9 Bi la B. 89 note : 11 W.B. 87 
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8 ALB FOB ABBBABB OF BBITT— coiifd. 

11. SETTING ASIDE SALF^onltl. 

(&) lARKOVLARlTY— eonfl. 

And OS to wliat amounts to publication of notice* 
Raohab Chandra Bamehjeb v. Brajanath Kundu 
Cbowdhby 

e B. L. R. 91 note: 14 W. B. 489 

10. Beng. Beg. VI [1 

of 1819, A. el. 2 — FormaHlies prescribed in that 
section for due publication of the notice of sale. In 
coses where the duo publication of the sale notieo 
is in controversy, it is inrum bent upon the Ijindlord 
to sliow^ that the formalities prescribed by s. 8 of 
Rcj^iilation VI II of 1810 have been cninplied with. 
Maharajah of Burdwan v. Tarasvtidari Dehi, I. L. B. 

9 Calc. (JJ9 : L. R. 10 I. A. 19, and Malummi of 
Burdwan v. Krishna Kamini Dnsi, I. L. B. 14 Calc. 
36S : fj. B. 14 1. A. 20^ n>Ferred to. Btma Bechee v. 
LaUcluind Chmudhrg, 9 1V\ B. 242, explained. Be- 
JOY Chand Mahatab V. Amrita Lal Mukerjee 

I. L. B. 87 Gale. 808 

17. Orouvd far setting 

aside sale — Non^serviee of naliee. The fact of 
no notice having bc^en served in the inufussil is 
Huflicient ground for settinf^ aside a sale for arrears 
of rent. Nuoendiio Ch under GirosE v. Mushufe 
Bibbh 16 W. B. 17 

Taka Chand Brsw^is v. Ram Jeeran Moostafeb 

88 W. B. 808 

18. - Beng.Beg.VJIl 

of 1819$ s. 8 — MtAice of sale, puUication of. In a 
case of a sale under Regulation VIII of 1810, whore 
the patni was a small piece of land, upon which 
there was no town or village or cutoheiy of anv hincl. 
and the peon stuck up the notice in the Cuirector’a 
office and also at the suddor cutchcry of the zamin* 
dar and obtained the receipt of the defaulter in the 
latter place, he was held to have carried out substan- 
tially, as far as ho could, the provisions of the law 
tegartling notice. Hurry Kristo Roy v. Motes 
Lall Nundbe ... 14 W. B. 86 

10. Bang. Beg. VIII 

of 1819. It was hold to bo a far more exact 
compliance with the spirit of Regulation VIII of 
1819 to servo the notice which it enjoins at the place 
in which the defendant’s gomashta was transacting 
and did habitually transact business, than at the 
cntchciy, which hod not been in use. Uunooman 
D oss alias Nomnah Baboo v. Bifbo Churn Roy 

80 W. B. 188 

80. Beng. Beg. VIII 

of 1819, s. 8. In the case of a sale of a patni tolukh 
for arrears of rent, so long os the cutohery at which 
notice on the defaulter, os required by Regulation 
yill df 1810, a 8^ cL 2, is served is an adjacent one 
in which oil the business of the ddhulting patni 
is Soified on, and is on land belonging to tiie 
dof AttHer, publication at that cutcheiy is a sufficient 
publication. Muegazee Ghafbasseb bl Shibo 
S ooxDiiBaDi 81 W. & 889 

21. Beng. Beg. VIII 

of 1819$ e, 8^Due pMiealion of notice of sale. 


BALB FOB ABBBABB OF BEBT— could.. 

11. SETTING ASIDE SALE— conid. 

{h) Irregularity — cantd. 

Where there is a cutchcry upon the land of a default- 
ing palnidar, the notice required bv s. 8 of Regula- 
tion VIII of 1810 must be sc^rvod there ; but where 
there is no such cutchery, the notieo should bo pub- 
lished, in the manner roquired by the section, at iho- 
princi|iAl town or village within the taliikh. Maha- 
rajah OF Burdwan v. Kristo Kamini Dasi 

I. L. B. 9 Calo. 981 : 18 C. L. B. 487 

s. o. on appeal to the Privy Coiiiieil. Publication 
of the notieo of sale of a tenure under Regulation 
VIII of 1819 is roquiriHl tf> bo in the manner pre- 
scribeil in s. 8, el. 2 ; and personal servico on the 
defaulter is not sufficient. The object of dirot;t- 
iiig locnl publication of the notice, vis., to worn 
the under-icBsccB of the sale-proceedings and also- 
to orlveriiso the sale to those who might bid, 
would be frustrated if it were sufficient to publish 
the notice at a distant cutchery or to serve it 
personally. Jf there is a cutchery on the land of 
the defaulting patnidar, moaning the land which 
is to 1)6 sold W arrears of rent, the copy or ex- 
tract of such part of the notice of sale os may 
apply to the tenure in question must bo published at 
that cutchery, and if there is no such cutchery on the 
land held by ^e defaulter, the copy or cxtrac;t must 
be published at the principal town or village on the 
land. In the description of this in cl. 2 os "the 
notice required to bo sent into the mofiissil, *' the 
word " mofussil ** is opposed to the sudder cutchery 
of the zamindar, and refers to the subordinate estate, 
whichisthosubject of the sale-procecdinga Where- 
a zamindar, selling the tenure of a defaulting patni- 
dar under the Regulation, hod caused to bo stuck 
up the requisite petition and notieo at the Collector's 
cutchery, and the notice at the zamindar’s cutchery,. 
but not the copy or extract which is directed the 
Regulation to be similarly published at the cutchery 
nor hod published it at any other place upon the land 
of the defaulter : — Hdd,uwX the zamindar had not 
observed a substantial part of the prcscrihod process, 
and that this was for the defaulting patnidar " a 
sufficient plea" within the meaning of the Regula- 
tion. Maharani of Burdwan v. Krishna Kamini 
Dasi .... I. L. B. 14 Calo. 866 

Maharani of Burdwan v. Mirtunjoy Singh 

L.R14I.A.18 

Nee Ahsanulla Khan Bahadur v. Hurri 
Churn Mozoomoar . I. L. B. 17 Oalo.^ 474 

88 . Insufficient pub- 

lieaiion of notice—Suit for reversal of sale. Where, 
in a suit to set aside a patni s^ under Regulation 
Vlll of 1819, it was proved that the notice of sale 
was first stuck up in the cutchery of the ijaradav- 
(tibe mehaJ having been lot out in ijara bv the patni- 
dar), and, on the refusal of the qaradara gomodita 
to give a receipt of service, it was taken down, and 
subsequently personally served on the defaulting 
patnidar ntldn house, which was at some distance 
horn the patni mehol i—Ndd, that the ol^eet of the 
provudonB in Regulation VIII of 1819 as to service 
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DIGEST OF GASES. 


8ALBTOB ABBBABB OF BSBT— eonfti. j BAU FOBfABBBABB OF BBNT-«oiilA 


11. SETTING ASIDE SALE— confA 

(6) IBBEQUIJIBITT— eon^A 

•of notico of sale is not only to give notice of Bale to 
the defaulter, but also to the undor-tenants, and to 
advertise the sale on the spot for the information 
•of intending purchasers. But though those pro- 
visions had not been strictly compljcd with, ^t as 
t^ plaintiff (the patnidar) did not allege that in 
-consequence of the defective publication there was 
not a sufRcient gathering of intending purchasers, 
nor that the under-tenants urere ignorant of the sale 
and were prejudiced by such ignorance, nor that the 
mehal was sold below its value : — //eU, that the 
•defect did not amount to a “ sufficient plea *’ under 
a 14 for setting aside the sale. ByhaiUha Noth 
Bing Dhiraj Mahaiab Chand BaKaiuu 2 B. A A. 
'S7t commented on and distinguished. GfouBSi 
Lull SniroHV Joodhisteir Hajrah 

L L..B.lCalo.869:B6W.B.141 

BA 

nofiee 


o/ sole— Jfaisnul 
VIIl of ISlOt a, A riL 2. CL 2, a A of Regulation 
yni of 1810, which provides that a notice of sale 
under the Regulation shall bo stuck up in the cut- 
ohe^ of the samindar, is not complied with by 
serving the notice upon the samindar himself or his 
agentb The object of the Regulation is to make 
known to the holders of under-tenures and rai^ts 
and the reiddents of the place that tho patni will be 
eold if tho arrears are not paid off witnin the time 
spedfled, and if the notico is not stuck up in tho 
ontohmy, as prescribed by the Regulation, there is 
Buohamaterud irregularity# in theT'publication as 
will avoid the sale. Gobihd Lall Seal v. Geawd 
Hubby Maity 1. !«. B. 9. Galo. 172 

24u Beng.Beg.Vm 

«/ 18199 a. 8 --PMieation of proof of cervtee— 
to ad aaUe aaU, Compliance with the directions 
in Regulation VIII of 1819 as to service of notico 
' is essfmtr^*^^ to the validity of a sale under that Regu- 
lation. Where there was evidence of service upon 
the defaulter personally, but not of service at his 
ontbhery that this was not sufficient, and 

that the sale must be set aside. Jiahairaidh of Bwr^ 
4wan ▼. Taraamidari Debs L.B.10L A, 19 :LL,B, 
i Cdkk 6199 and Mohairajdh of Bwrdwan v. Krido 
KaimifU Daaip L LR9 Cate. 921, foUoweA Maho- 
suD SL Abdul Hakdi.L I#. B. IS Galo. 07 

SB. PWiw 


Bmig.Beg. VIII of 18199 a. 89 eL 89 and a. Id^Date 
nf mdUeation of noUee. The fact that the receipt 
of the notice of sale was dated the Iffth of Bysaok, 
and therefore did not show that the notice had been 
pnblish^ at some time "previous to that day/* so 
as to satis^ the provisiona of a 8, cL 2, of Rela- 
tion VIII of 1819, was held not to be sufficient 

r ind for setting aside the sale of a natni tenure 
arrears of rent There being notiiing in the 
Teoeipt to show the date on whiim the notice was 
pnUished, no injury to the plaintiff having been 
proved, and it appwing that more than the time 
presotibed by the Regulation had elapsed befon the 


11. SETTING ASIDE SALfi^-coaiA 
(b) Ibreoularity— coato. 

sale actually took place, the Court refused to set 
aside the raicl It would not be a " sufficient plea ** 
within the meaning of a 14 that the receipt had been 
obtained, or tho notification published on, instead of 
previous to, the 10th of Bysack. Matungbe Chubv 
Mittbr V. Moorkary Mohue Gnosie 

L li. B. 1 Galo. 176: S4 W. B.468 


26. 


Beng. Rtg. VIII 


PMieaiton of 

irregulofity — Bang. Rg. 


i of ISJOp a. 8 — Benami purchase — Validity of sale. 
A and B were co-sharers of a patni which was sold 
for arrears of rent by tho zamindar and purchased 
by C. In a suit by A against D, O and tne samin- 
dar, tho plaintiff alleged (i) that no sufficient notice 
had been given, and (ii) that 0 purchased benami 
for B. Uhdt on tho question of notice, that onco it 
was found that the notice had been posted up in 
tho cutchcry of the defaulter in accordance with 
cL 2, a S, Regulation VIII of 1819, it was not essen- 
tial to the validity of the sale that any other notice 
should have been given to the defaulters themselves 
or that tho service should have been verified in the 
manner directed by the section. Debf, also, the 
benami purchase having boon proved, that the 
sale must be considered good as far as tiie zamin- 
dar was concerned, and therefore the suit as 
against him must bo dismissed with costs ; and that 
as i^ainst B the parties wore in exactly the same 
position as before the salr^ B being a constmotivo 
trustee for A. Sana BeAee v. Lm Chand Ckouh 
dhry, 1, W, B. 242, and Koylaah Chundar Banarfee 
V. Kali Proaunno Chowdhry 9 16 W, 22. 29, cited 
and folbweA Jotendbo Mohun Tagore v, 
Debeedro Moeeb • . 2 G. Ii. B. 419 

— Bang. Bag. VIII 


27 , . 

of 18199 cL 3, aa. 8 , Idr—Palni wto— A^oftces, pub- 
lieatioa of-^atum atda. It is imperative that the 
notices referred to in cL 3, s. 8 of Regulation VIII 
of 1810, be published previously to the 10th Kartiok. 
Non-compliance with such dirrction is a " sufficient 
plea” within the moaning of a 14 of the Regulation 
for reversal of a sale hdd thereunder. Malvngu 
Chwm Millar v. Moorrary Chum Chose, I. L. B. 1 
Cade. 176 ; 24 W. B. 689 dissented firom. SuB- 
EOMOTi Dabei V. Gbish Chueobr Moxtba 

L Ii. B. 18 Galo. 808 


SB. 


Bang. Bag. VIII 


of 18199 a. 8 ^arvieeandpMiealknof ndkeof aaU 
—^Irregulariliea ta preliminariea to aalo-^PdUitm 
for aalo~-CerlifieaU of Munaif uihan aerviee ia awom 
to before him-^Form of notice of aade in mid-year aalea 
foraixmonManreara. All the requirements in oL 2, 
a A of Renilation VIII of 1810, must be'imported 
into cL 3 of that section mtetotis muiandia. whersb 
therefore, the samindar ia proceeding unte oL 3 to 
obtain a mid-year sale for six months* artean of 
rent, the service of notice of sale is a condition pfo- 
oedont to the sale being held Such notice must 
show, as provided by that dauae# that the aide may 
be prevented hy payment of the whole of the 
balance due^ or <» three-fonrtiis eff subhbalaiioa 
In indi a case a notice which stbted thattheaaln 
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would taka place unless the whole of the balance 
was paid as if the zamindar was proceeding under 
el. 2 for the whole year's arrears was held to 
be a bad notice and a non-compliance with a 
substantial requirement of tho Regulation such 
as to justify the reversal of tho sale. The 
publication of tho petition to the Collector con- 
taining a specification of the balance of rent due, by 
sticking it up in some conspicuous part of the 
eutchciy as required by cL 2, a 8^ of tho Regula- 
tion, is not a substantial portion of the process 
to be observeil by tho zamindar previous to a sale 
for arrears of rent ; non-oompliance with that 
provision therefore is not a ground for setting aside 
the sale. For tho same reason, the non-presentation 
of ‘the petition on the precise day (Ist Kartick) 
specified in cL 3, a 8, alTords no ground for setting 
aside tho sale. 'Jlio presentation of the petition on 
the 2nd Kartick when the 1st was a Sunday was 
hold to be a sufficient compliance with the section. 
The words " certificate to which effect '* in the 
portion of cL 2, s. 8, relating to the procedure in 
case of refusal by the village people to attest the 
publication of tho notice of sale, mean a certi- 
ficate to the effect that tho peon did come before 
tho Munsif or police officer, as the case may be, 
and did make voluntary oath as to tho service 
of the notice. Where tho peon, after serving tho 
notice, mode an affidavit as to the mode of service, 
and took tho affidavit before the Munsif to whom 
it was read and who then signed it, there was 
held to be a sufficient certificate to satisfy the re- 
quirements of the section. Ahsanulla Khan 
Babadoob 9, HufiBi CbuBN Mozoomdar 

L Ii. B 17 Oalo. 474 

^ JETeU, by the "Piivy Council affirming this deci- 
sion : — ^Tho power of sale given to the zamindar by 
Regulation Vlll of 1810, upon default in payment 
of the rent by a patnidar, is only ezoreisable sub- 
ject to a condition as to notice to the defaulter. To 
bring to operation tho provisions of cL 3 of a 8, 
relating to a mid-year sale, tho serving a notice, 
according to that section, intimating to the patni- 
dar that payment of thm-fourths of tho balance 
due will prevent a sale, is a condition precedent 
to the sale. A notice relating to a mid-year sale 
‘was hdd to be essentially defective, as it followed 
cL 2 instead of d. 8 of a 8»and intimated that 
payment of the whole arrears would be the only 
^y tostay tho sda This objection was taken for 
the first tune in the Appellate Court Hddt that^ 
^a defect fatal to the whole proceedings appeared 
n the notice, the objection was competently taken 
u that Court MaonaghUn ▼. Mahalnr PerMl 
SnigKI. L.B.9Caki. 6S6 : L. B. 10 1. A. 26, dis- 
tinguished. Ahbanuujl Khan Bahadub v. Habx- 
osabanMosuudab • • LXi.BS0Gb1o.86 

Ii. B 16 L A. 161 

— Bmg. B&g. Vlll 

w/ 1619, a 6— iNotiht fiMcoHvm o^AsoseiiaUc 
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iime—Construetim of the section — Sdling aside sale, 
ground of, Tho provision in a 8 of Regulation 
VIII of 1819 requiring the notice of sale to be pub- 
lished before the 16th Bysack apphoa to tho notice 
to bo publisherl in tho mufassal and not to the 
notice to bo affixed at the Golloctoratc. Tho words 
in the section " tho same shall then bo stuck up in 
sorao conspicuous part of tho cutchery*'do not 
moan that it must bo stuck up cither immediately 
or before the service of the other notices referred in 
tho section or at least before tho 15th of Bysack. 
It will be a sufficient compliance with the provi- 
sion of the section if tho same bo stuck up in a 
conspicuous part of tho cutchery within a reason- 
able timo before tho sale. Niamat Ullah e. 
Forbes ..80. W. B. 461 

80. Bang. Reg, Vlll 

of 1819, s, 8, cL 2 — Onus of proof of pMicaiion of 
notice before sale of patnitaluhh for arrears of renL 
In a suit to set aside a sale of a patni taliikh, held 
under the provisions of a 8 of Regulation VIII 
of 1810, on tho ground that the notice required 
sub-a 2 of that section had not been duly pub- 
lished, it lies upon tho defendant to show that the 
sale was preceded by tho notice required by that 
sub-section, the service of which notice is an 
essential preliminary to the validity of the sale. 
In such a suit, whore there was no evidence one 
way or the other to show that the notice re- 
quired by that sub-section to bo stuck up in some 
conspicuous part of tho Collector’s cntcnoiy had 
boon published : — Hdd, that the plaintiff was en- 
titled to a decree setting aside the .sale. Hubbo 
Doyal Roy Chowohby v. Mahomed Gad Crow- 
dhry • . I. Ii. B. 18 Calc. 688 

8L Beng. Beg. Vlll 

of 1819, 99. 8, 14, el 2 — PMicalion of nolAe tn the 
Coffeefor's euteherg — Non-puHication of notice ta 
fuanner prescribed, effect of, on the validity of a sale 
of a paini tenwro^** Sufficient ptoi.” The sticking 
up or publication in a conspicuous part of tho 
Oolloctor’s cutchery of a notice in accordance with 
the provisions of cl. 2 of a 8 of Regulation VIII of 
1819 is essential to tho validity of a sale of a patni 
tenure under that Regulation. \^ere a notice of 
saler instead of being stuck up and pubUshed in 
some conspicuous part of the Collector’s cutchery 
as require law, was, in accordance with the 
practice which prevailed daring the incumbency of 
the Nazir of the Collector’s cutchery at Birbhum 
and of his predecessors in office, kept by tho Nasiz 
with other petitioiu fov sale and notices re 
lating to tlmm in a bundle, which was at 
night locked up for safe cusMy, and in the 
daytime kept in a conspicuous place neai his 
seat at the entrance to the cutcheiy, any person 
who chose to ask for it or wished to see it leing 
at liberty to inspect the whole bundle ffeid by 
PwaoBSM, CJ., and Ghosb, J. (TorriNBAif, 
J., dissenting), that this .was not a pubHeation 
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of tho nutiro within tho meaning uf cl. 2 of s. 8 
of the Kegulation and that it wan a ‘eufficient plea’ 
for the defaulting patnidars within the meaning 
of H. 14 to have tho ^lo set amclo. J^aharaja of 
Burdwan v. Tarasvndari JMibi, 1, L. R. 9 Cole. 619 : 
L. R, 10 /. A, 19, relied on. AhMnulla Khan 
Bahadur v. Hurri Chum Jdozoomdar, 1. L. R. 17 
Calc, 474, distinguiBhcd. Rajnarain SIitra v, 
Ananta Lal Mondul. Krtsto Jml Ciiowohry v. 
Ananta Lal Mondul . I. L. B. 10 Calo. 708 

88. Act X of 1859-- 

Non'aitaxhmenl and non-puldication of suU prorla~ 
matitny—Ciml Proadwrr. Code {Act XIV of 1882), s. 
311, There is no provision in Act X of 1859 under 
which tho sale of a joto in execution of a rent decree 
is liable to be set aside on tho ground of non -attach- 
ment and non-proof of publication of tho sale pro- 
clamation. PATIT SUAUU V. HaUI MaHAMTI 

1. L. B. 87 Colo. 788 

88. Sale after due 

and proper notice eet aside as irregularly conducted 
—Second sale utithoui fresh notice— Suit to set aside 
second sale — Madras Rent Recovery Act (Mad. Act 
Vin of 1865), ss. 18, 39, and 40. A landkird 
attached his tenant’s holding for arrears of rent in 
1880» and within tho time prcscribod by tho Madras 
Bent Recovery Act^ s. 18, put in an application 
for sale to tho Collector and otherwise complied with 
the procedure prescribed by tho Act. Tho land was 
sold, but the sale was sot asido as having been irre- 
gularly conducted. Tho landlord then made in 
1804 an application to tho Collector fur a fresh wle 
(which was granted); a fresh sale took place with- 
out a fresh notice being given to tho tenant under 
n. 39 of the intention to sell. The tenant now 
sued to have this sale set asido. Held, that a fresh 
notice was not necessary, and that tho plaintilT was 
not entitled to have the sale set asido. Oliver v. 
AvANTUABAMAYyAK . L L. B. 80 Hod. 488 

84. Setting aside sale 

—Irregularity— Bengal Regulation VIII of 1819, 
Si. 8, 10 — Publication of nolicc of sale — Form of 
noftce — Order as to Uds to he sold. A sale under 
l^gulation VIll of 1810 cannot stand, if the provi- 
sione of the Regulation are not strictly complied 
with. The sticUng up of certified copies instead 
cl the original petition and notice as required by 
B. 8 of tho Regulation is a material irregularity. A 
notice not containing any order as to tho lots to be 
■old is not in proper form ; whore the notice was 
stuck up onlv until tho 14th May and tho sale 
actually took place on the 16th, held, that this was 
in contravention of b, 10 of the Regulation. S. 10 
would seem to imply that the notice is to remain 
■tuck up, until it should bo taken down at the time 
of the sale. When the notice and the petition 
were stuck up everjr day at 10 A. M. and taken 
down at 6 p. M and they were not stuck up at all 
on Sundays i—Hdd, that the procedure was not 
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justified by tho Regulation. Buoy Grand Maba- 
TAP V. Atulya Gharan Bose (1906) 

I. li. B. 88 Calo. 868 

(c) Other Grounds. 

86. Unregistered proprietor’s 

right to sue to set aside sale— Point talukh — 
Transfer of patni — Registered transferee — Beng. Reg. 
VIII of 1819, s. 14. Whore a patni talukh has 
been sold under the provisions of Regulation VIll of 
1819, an unregistered shareholder therein is en- 
titled to sue for a reversal of the sale under the pro- 
visions of B. 14 of the same Regulation. Cuundeb 
Pershad Boy v. Siiuvaora Kumahi Suaueba 

I. li. B. 18 Oalo. 888 

80 Beng. Reg. VIII 

of 1819, ss. 3, 5, 6, 14 — Sale of patni tmurcr—Regis- 
iered patnuhtrs—SuU by unregistered patnidars. 
An unriigistcred proprietor of a patni tenure is en- 
titled to sue to set aside a sale held under Regu- 
lation VIll of 1819. Chunder Pershad Roy v. 
Shuvadra Kumuri Shaheba, I, L. R, 12 Calc, 622, 
followed. JOYKRISHNA MUKHOPADHAYA V, SaR- 

PANNESSA • . I. Ii. B. 16 Gale. 846 

87. ' — Fraud — Suit to set aside sale 

— Beng. Act VlII of 1865— Right of purchaser. 
A purchaser at a sale in execution of a decree held 
under Bengal Act VIll of 1866 could not bo 
ousted from the property purchased by him with- 
out proof that the decree and sale were fraudulent 
and that ho (the purchaser) was a party to or had 
notice of the fraud. Damudar Roy v. Nibcanund 
Ghucxehbutty 7 B. Ij. B. Ap. 1 : 16 W. B. 886 

88. . _ CoUusion—Suit 

by tenant against purchaser to set aside sale. Whore 
a tenure h^ been sold under a 106, Act X of 1869, 
in execution of a decree for tho rent of land held 
under a mirasi pottah, a tenant in possession was at 
liberty to show that tho decree had been obtained by 
fraud and collusion against a person who had 
then no interest in the premisoa Bobradailb v. 
Greoory 8 W. B. Act X, 88 

88. Beng. Reg. VIII 

of 1819 — Invalid sale. A patni talukh being about 
to be brought to sale under Regulation VIll of 
1819, the agent of the sharers wore in attendance at 
the Gollectorate on the day of sale, prepu^ to pay 
tho rent due. Two of the agents {T and B) happen- 
ing to bo out of the way at tho time, the bt was 
about to bo called up. The third, K, ttithout in* 
forming tho Gollcctor or zamindar’s agent of theiff 
intontbn to pay, or giving notice to the others, 
purhased tho patni Hdd, that X’s act was one of 
bad faith, and that tho 4 annas shareholders whom 
he roprosontod could not In equity bo allowed to 
benefit by adopting the fraud. Held, also, that» as 
between the (bllootor and samindav and tho de- 
faulting patnidars the sale was valid ; hut that it 
was vend so far as it created a titb in favour of 
the 4 annas shar^lderi to the 12 annas shasot 
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And K must be treated as hAyfaig OAde the 
imroliAse on aooonnt of. and as a trostee for. the 
IS annas Bhareholders. Koylash CSeuxdxb Bavib« 
m V. Kalm PBosumro Growdhbt 

iew.B.ao 

40. C60un€»—Ii^ 

valid mda^Beecmeyaia^ of shara sM, Where the 
sale cd a tenure for arrears of rent was hron^t 
about hj oollusion between the party in wh^ 
name it stood and the purchaser, with a view to 
f^et 1 ^ of a oo-sharer. who had negleoted to have 
his share transforrod to his name : — Held, that the 
transaotion was a private ono and not really an 
onotion sale for the purpose of realising the zamin- 
dur’s rent, and that on payment of his share of 
the tent the above sharer was entitled to have 
his share reoonvgrod to him. Kxsrobi Chuhdib 
S mr e. Kaii.t KnrxiB Paul Gbowdrby 

S0W.B.888 

Sh Ssibo SooKDunn Possn e. Panohoowbm 
Chuvdba 14 W. Bb 168 

Smim Nuiua Ally Krah si Ojoouhyabam 
Ksak .10 Moo. 1. A. 540 

5 W. B. F. O. 88 

4L OoDamoji— Adigi 

JRip. VIII of 1819^ak vAers no amaro ars duo. 
Per Anraui. J. — ^It can only be on the ground that 
a sale is oaiiied out in resmt of arrears not real^ 
due that baud and ooUusion can be imputea 
Ram Ghuhr Burdopadhta s. Dropo Moyrr 
D ossn .... 17W.B.188 

48 Beng. Beg. VIII 

of 1819-~~Invaiidilg of sole— iSole lobsre no amaro 
an due. A patni sale under Regulation VIII of 
1810 is invalid if there was no arrear of rent at 
the date of sale, whether notice of the fact had been 
given to the Collector or not at the time of the 
sale. Bhuboop Ghurdbr Bhoomiox ol Pibtab 
Crdrbbb SnoR ... 7 W. B. 818 

4a • Bale alter arreare haya 

been paid — 8wii to set cutde sole— Deposit of rent 
in CoOeetof's treasury. An estate was sold under 
cl a a a Regulation VIII of 1819. for arrears of 
rentdnel^aMtnidartothezamindar. Prior to the 
date of sale, the amount due was paid the patni- 
dar to an accountant in the Collector’s Offiosb as in 
satislhotion of aitears. but no notice was given to the 
^ aamindsp of Colleotor. A suit was afterwards 
nought to set aside the sale^ on the ground tibaa 
in oonseqnenoe of such pajmena thm were no 
cnean due at the timeoiBale. Held, per Nobmar 
and llAonaBBOR. j/.. that ^ suit could not be 
M aint ained. Per MirnD. J.— U the custom of the 
OolleotoiatewaSto as alleged the plaintiff, for pay- 

ments In satisfaction so to be made to the Oolleotor’s 
5 ! yMnt ant» the sale ought to set atide. 
abobra Morar 8 baba sl Aitabuddir Bakohid 
8 Bi L. B. 184 : 15 W. B. 560 
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44. Sato hg sesifn* 

dor wUh notice IthovghirregvMy semed) IM arrears 
0 ^ rent love been deposifed. Where a lamindar pute 
up a patni foreale. under Regulation VIII of 1810. 
mowing that the rent due to him hae been 
Into Court by the patnidar. the aale ia invalid, 
even if the notice served on the M.mSndM was 
illegally served. Taba Soordubbb Dbbia v. 
RadhaSoordub Roy 84W. Bi 68 

46. — - Bale under deorea alleged 

to be against wrong poPBon— Heng. Act VIII 
of 188S-^Begieknd tenant. The plaintiff punAased. 
on 28th of September 1806. the right, title, and 
intoroat of one H in a certain tenure of whfoh Q was 
theremtered tenant. Previonsly tile aamindar had 
brought a snit agunst G for arrears of rent ol the 
tenure and obtained a decree in execution of which 
the tenure in question was. on 20th April 1867, sold 
to the defendant under Bengal Act VIII of 18^ In 
a suit by the plaintiff for a ibolaration of his right in 
the tenure, and for reversal of the sale to tm de- 
fendant : — Held, that the enit by the defendant was 
rightly brought against 0 who was t^ registerod 
tenant ; and the arfoars being aotuallv due and the 
sale a bond fide one, such sale was valid and binding 
as against the plaintiffL Fatima Khatdr v. Col- 

LBOTOB OP TIPPBBAH 

8 B. li. B. 4 note : 18 W. B. 488 

40 , Bale of an under-tenure in 

exeoution of deoree Ibr arreare of rent— del 
VIII of IdSSSoIe under three sepamle deereea^ 
each againet one of three foini brofbers— E«eeetiba 
issued only ogainsf one — ^oial tnleresf of three 
hrothere in fmtU possession sold. A samindar 
bronght to a judioiA sale an under-tennre in exe- 
ontion of three ex porle decrees obtained by him 
for arreare of rent thereof for different pmo^ 
The property was hold three Hindu biottoa 
in joint poemseion. The samindar pnrchaeed it 
at the Bale. At the instance of the samindar. 
execution had been issued against only one of the 
brothera Another of them, referring to this 
afterwards, disputed the validity of the saley and 
olaimed his one-third shares allegiiig. as the fact 
was, that the decrees had not, each and all of 
them, been against each and all of the three 
brothers, and that the sale was Invalid. One at 
least of the three decrees was against the three 
brothers, who all understood that they were Judg- 
ment-debtors under the deoroea 
served with proper notices under Act VlII of 1866^ 
and separate attachments of the land nnder each 
decree^ and separate proolamatlons of sale tiwre- 
nnder. had bera made Held, that the sale was a 
valid ODO, and operated to Uansfer the tennie to 
timpubhasea TABAliALSiROHe. S abobabSiroh 
l.]:i.B.S7Cg]o.407 
I..B.87L A. 88 
4aW.M.588 
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47. Decree for eale eet aaide 

on review— Bond fide purcEoMf— Beit lo edt aside 
edU, A purchasod a share of talukh at an ano- 
tion-salo in execution of an ee forte deeteo obtained 
against Bunder a 105 of Act X of 1850. Bobtained 
teve under a 58 of Act X of 1850 to revive the suit 
and succeeded in getting it dismissed. He now sued 
to set aside the safe to A. BeU, that the side to A 
was binding agunst B. notwithstanding that the 
decree in execution of which it had taken place had 
been set aside in review, provided the sale was hood 
fide. Jav Au V. Jan Ali Chowdhrt 

1 B. If. a A. O. 66 : 10 W.a 104 

48. — Decree for sale eet aaide 
for tend— Bttti to eA aside sale. In a suit to 
annul the sale of an under-tenure in execution of a 
deoree under Act X of 1850 which was subsequently 
set aside on the aUqntion that it had been ob- 
tained collusive^ and by fraud, it was found that 
neither the decree-holder nor the purchaser was 
guilty of any fraud. Bsli, that the mere circum- 
stance of the decree under which the sale had taken 
{daoe having itself been set aside did Cot invalidate 
the sale, tlm ^ntid having fsiled to diow that 
the purchaser was a party to the fraud which led 
to the decree and sale. JvoulKishosb Banbbjnn 
SL AbbataObaban Babma 1B.1i. B. A.0.84 

Mobnsh Gbcndbb Baoobbi V. Dwabkanatb 
Moixbo .... 84 BT. B. 2t60 

40 , Bale while warraat la In 

force agalnat moveable property— Beim. Art 
VllI of 1869, s. Sl^Irregidasiiy in sale— Suit to 
sd aside sale far irregukarily. Under s. 61 of Ben- 
gal Act Vlllof 1860, a sale for arrears of rent, while 
a warrant against the moveable property of the 
debtor is still in force, is not merefy irregular, but 
void. Asuit will lie to setaside an auotion-sale for 
amsnof rent where the decree-holder himself be- 
oomes the purehaser, on the ground of irtmilar ity in 
eonduoting or publishing it unless it be mown that 
the judgment-^btor has failed to set the sale aside 
in a prooeeding under the Civil Ftocedure Oode or 
havlcg full opportunity of so doing, has neglected to 
do so. Ujolla Dasi v Dbibaj Mabatab Ghand 

7 O. li. B. 816 

50 , Want of material iqjnry— 

Seng. Bdy. VJU of 1819. A purchaset under a 
sale to aneais of rent is not entitled to have the 
purohase set aside on the ground merdly of an irre- 
guli^ly in stiekicg up the ndimlnaiy advertise- 
nient^ unlsei he OMi ihm that he has been piejudioed 
theroby. JonruB Bbbbb a Armbd Jan 

llai«h.81:lHhy68 

6L Waatof notloepf aolt to 

aman— Butt to ert aside sole. Bo suit will lie 
to* set aside the sale of an estate in execution of a 
decree to anears of rent at enhanced rates accord- 
ing to a prior decree to enhancement subsequent^ 
re vamed on special appeal^ on the ground of want it 
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notice of suit to arrears of rent Dooboa 
Pbbsbad Pal Gbowobby v. Joobsh Pboxasb 
Gonoopadbta . . 4 W. B. Aot X, 88 

68. Want of notice of Bale- 

Bend fide purchaser. If a patni is sold for airean 
of rent without the notice required by Regulation 
VIU of 1810, the sale is inform^ and can be set aside 
notwithstanding the hand fidee of the purchaser. 
Mobarvok Au v. Ambbb Ali 81 W. B. 868 

68. Unregiskredten- 

atil— Purehaser— Sail to srt aside sale. The pur- 
chaser of a tenure which is liable to be sold under 
Regulation Vlllof 1810, who has not registered his 
name as tenant u not entitled on a sale of the tenure 
to notice of sale, and a suit brought by him for 
reversal of the sale on that ground was dismissed. 
Dbonpdt SiNOH Roy v. Villaybt Ali 

18 B. L. B. 168 note : 16 W. B 811 

Also Bhobo Tabihbb Dossbb v. Prosonnoicoyb 
Dossbb . • 18 B. la. B. 160 note 

Gossain Mdnoul Doss v. Roy Dnunput Sxnou 

86 W. B. 168 

54 . Beng. Reg. 7111 

of 1819, s. Id^Paini sato-^e-pafnt mtoreiA-Omis 
of proof as to requiremeiiis of Reg. Vlll of 1819. 
Certain patnidarsVbving defaulted, their patni ri^t 
was put up for sale by the xamindar under Benm 
Regulation VIII of 1810 and purchased by m 
defendants. The plaintifft being se-patnidars of a 
portion of the lands let out in patni, were, after the 
aide, dispossessed ly the defendants. The se-patni- 
dars brouc^t a suit against the defendants asldog 
for poBsesuon of the mouzahs forming their se-patnf, 
alleging that the notidoation of sale had not been 
duly served, and that the proceedings taken by the 
lamindar were bad, as they were talm in the name 
of the last deceased holder of the patnL The samin- 
dar was made a party to the suit, but no relief was 
asked against him. Held, tha^ notwithstanding 
that the i^aint questioned the validity of the sale, 
the suit was not one under s. 14 of the Reflation, 
no relief being claimed against the samindar, and 
that the plsintiflb* only remedy was a suit under 
a. 14 of the Rqg^tion to set aside the sale of the 
entire patnL Subbbb Ghahbba Muxhovadsya 

Abxobi Soro • ^ L li. B. 80 Oalc. 748 

66. VagiiBiiiaaB of BpeolflcatioiL 

andnotloeof Bale— Act Xo/iJ50,s.i54. Want 
of clearness In the spedOcation of to aiream and 
costs to which a sale takes place or in to mode in 
whto to notice is published, is not an irregularity 
vitiating a sale for arrears of rent if fraud is absent. 
Mahombd Aybnooddbbn 0 . Kalbb Dose Cawinio 

16W.B.878 

68. Abeenoeot one aliarelioldos^B 

name tom pYOoeedlnge— /mpuMtoa^asto 
veUdily of mIs. Where a tenure wu dw add to 
arrean of rent under Act X of 1850 and fingal Act 
Vm of 186d, to absence of a toreholder^neaie 


* 
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11. SETTING ASIDE SALE-eoiilii. 

(e) Other GBouEDa--foii(d. 

from the proceedings did not as a matter of law 
invalidate the sale as against him. Doorbuot 
Mahtooh V. Frithbb Narain Singh 

14W.B.80 

67. Fixing date of sale— Fra— 

OiMfomr-C/m/ormi(p of pradice. As regards the 
^te fixed for sale and the era to be folbwed the 
intention of the Regulation was to lay down a 
uniform piMtice in each locality. Uniformity being 
the essential requirement, and the particular date 
only the form of enforcing regularity, a practice 
which has boon established for a course of years and 
which is reasonable and convenient in it^ is not 
liable to objection on a mere point of form. Petam- 
BBR Panda v. Damoodub Doss. Dassbb v. Pitam- 
BUR Panda . 84 W. B. 189 

B8L Era— Error in 

adveriidnuni of daU. According to Regulation 
Vni of 1819i the sale of a patni tenure for arrears of 
rent must take place on a day in tho Bengali montii 
of Jeyt When a sale was advertised to take place 
on the 6th Jeyt 1260, which date was erroneously 
stated in the sole notice to correspond with Satur- 
day, May 17th, 1862, whereas tho 6th Jeyt was in 
fact Sunday, May 18th, and the sale took place on 
Saturday, t^ 4th Jeyt, the sale was AeU to bo 
illegal, m consequence of its not having taken place 
on the 6th Jeyt or any subsequent date to which 
itmij^t have been adjourned after duo notice. 
Bborarak Mooxbbjbb V, IsBUR Chundbr Mookbr- 
JBB W. B. 1864, 4 

69.'-- Ohaageofdateof sale— dole 

noi for fuU arroaro — Fraud— Suit to set aside sale. 
In a suit to set aside a sale for arrears of rent due 
up to Aughran 1262, the plaintiff, who claimed 
under a deed of conditional sale, was held not 
entitled to a decree on the following grounds. Tho 
change of date of sale from a holiday to the next 
advertised public sale day was not in this case such 
a postyonement of the sale as to require any new 
distinot notification. A sale is not invalid bmuae 
it is not for the fnllcomploto arrears due at the 
end of the year ; it may take place at the end of 
tho vear for such arrears as may then bo extsting. 
No naud or coUnsion was proved to iustity the sale 
being set asidei Fobbbs «l Pbotaf Sinoh Dooour 

7W.B.409 

60. PoBtpoxiDiiientof Bale— Dm- 

crslMR c/ Oouri. A sale in execution of a decree 
nndet Beogal Act VIII of 1860 con be postponed 
•t the dismtion of theOonrt only when the post- 
ponement is shown to promise benefitto the judg- 
ment-debtor, iLSi, tihat it will put him in a position to 
eatis^ the denumd, ov whm an immediate sale 
would be Bkelj to entaU injury to bim while a 
postponmnent would cause no serlons prajudiee to 
ihe deeroe-bdlder. Janohbinaib Mooxanja «. 
Bu«a MoHUX Gbarbbjib SOW.BiiaO 


8AL1I FOB ABBBABB OF BBBT— eoafd. 

11. SETTING ASIDE SALR-eontd. 

(e) Giber Groundb— eoncM. 

6L Mad. Ad VIll 

of 1865 (ifoaf Recovery Ad), s. SS—Adfoumnuni 
for waM of bidders to next day— Duly of officer eon’ 
ducting sals. A sale of land for arrears of rent 
under tho provisions of the Rent ^coveiy Act 
having boon advortisod for a certain day was, owing 
to the absence of bidders on that day, adjourned 
and held on the day following by tho officer 
empowered to sell Held, that the sale was invalid. 
Palani V, SiVAUNGA . . I. Ii. B. 8 Mad. 6 

68. — Zxiadequaoy of price — Ground 

for setting aside sale. Inadequacy of price is no 
ground for setting aside a sale regularly held fos 
arrears of rent under tho patni law. Munoaxbb 
Chaprassbr V. Shibo Soondurbb 

81 W. B. 869 

ea Irregularity not caused by 

act or omission of decree-holder—rief X of 
1859, s. 104— Damages. S. 104, Act X of 1869, does 
not enact that the docroe-holdor is to pay damages 
whenever it may be found that there has bm an 
irregularity in publishing tho sale processes, wholly, 
irrespective of the question whether such irregu- 
larity was caused by his acts or omissions. Ram- 
CH17NDBR ScRIIAH CHUOXBRBUTTY fX. KaLBE 
Chundbr SiNan .... 7W. B. 807 

64. - Omission to tender before 

sale— indiMtos of irrecoverable charges. Where 
there is no tender before sale of the amount of rent 
duo, a sale under Regulation Vlll of 1819 cannot be 
set asido merely because some charges were inclu- 
ded which might not strictly bo recoverable under 
the Regulation, where the xamindarin his petition 
clearly distinguished tho amount due for rent from 
such charges. Pitambbr Panda v. Damoodub 
Doss. Dassbb v. Pitambbr Panda 

84W.B.189 

66. Bights of purchaser— land- 

lord having a mortgage of ihe holding— Transfer 
of Pr^y Ad {IV of 1882), s. 99. The sale of a 
holding in execution of a decree for rent obtained 
by a landlord, who also held a mortgage of the 
holdl^ is void, and the purohaser at the sale 
acquires no title against another mortgagee of 
the holding* who has purchased it under a decree 
on his mortgage. Shiodoni Tewari ▼. Bam Saran 
Singh, 1. LB. 26 Cole. 164, fdllowod. BAsmuDDiN 
V. Kailasb Kamini Dbbi (1906) 

I. la B. 88 Oslo. 118 

(d) Rb-Saub. 

66. - - - SoiU Reeovem Ad 

{Madrae Ad Vlll of 1856), ss. 33, 3ih^d!7f dis- 
trained property— Bid for one item sufficient to meet 
arrears of font—FaUwe by bidder to tcmfffiele pur- 
ehaso— Bi-sale of item ufiin others— LegMy of sols 
—Satisfadion of arrears. A laadbdldsr mstaiiiD^ 
the property of a tenant and brongbt it to sale under 
B. 83 of the Bent Reoorory Aot (Madras), 1866) 

. 16 bS 
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11. SETTING ASIDE SALE-condd. 

(d) Rs-SAijt--e(melil. 

wlimi a bid was made for tho first item, which was 
Buifioiont to satisfy tho arrear. The bidder, how- 
ever, paid only a small portion on account of his 
bid, and failed to pay the balance, and the item 
was sabsequentlv put up for sale again, with 
others, and purcham by the landholder. A suit 
was then brought to set aside the sale, when it was 
contended that, inasmuch as a bid equal to the 
amount of the arrear had been made for a portion 
of the property, the claim of the landholder had 
been satisfled, under s. 33 of the Rent Booovei^ 
Act, although the whole amount bid had not 
in fact been paid; also that a sabsoquent sale 
of the rest of the tenant’s property was illegal, 
and that the landholder’s proper remedy lay in 
taking proceedings against the defaulting pur- 
chaser. JSTeld, that the contention could not be 
u^ield. An arrear of rent is only wtisfied by a sale 
imn the amount bid is paid, till when the debt 
snbsiBliS. Held, further, that notice of the second 
sale was not necessaiy under s. 30 of tho Bent Re- 
eovery Act (Madras), 1866. Subbahmavia Ayyab 
«. Ravoappa Kalakka Thola Udayar (1000) 

I.L.B.a4Had. 807 


11 BFFBOT OF SETTIMa ASIDE SALE. 

L Beoowezyof jrarohaae-money 

— nDBSrss /or ptfrc3cMe-fiionqf---F«eeiilto » — Fruh 
fuit— /afersel on deposil. In a suit to set aside the 
sale of a patni tenure, where a purchaser is made a 
oo-defendant under a. 14, Beralation VIII of 1810, 
and it is decreed that the purwaser may recover the 
murohase-money from the aamindar defendant 
BtUf that the purchaser may proceed in execution 
without a fresh suit. If the purchase-money of a 
Mtni is in deposit in the Gollectorate, and the zamin- 
oar, judgment-debtor, fails to assist the judgment- 
orsditor in recovering his dues, he is liable for in- 
terest on the entire sum. Pbxolall Qossaiv v. 
Oyav TuBtrirozNxn Dobsia 18 W. B. 181 

9. Sale where no 

patni Uninre earista. Held, by Jaoxsoit, J. (Mookbb- 
JU, J., dnbiionte), that a aamindar who puts up for 
sale a patni under Regulation VIII of 1810, guaran- 
tees to the purchaser that there are some lands 
appertaining to the patni, and if it turns out that 
there are no such lands (that there is in fact no such 
patni), the purchaser will be entitled to recover his 
pnidhaM-money. Kbilut CHUirDBB Ghosi vl 
KmnrQoBDrDDiB 16W.B.128 

8, Befond of bonus paid to 

purehnsor on his puxohue— leoss, consinic. 
Hen of’-^Landhrd and ienani — FaUwre of oonMera- 
HonrSaiU subssgiiesl^ oA aaida. The defendants, 
after purchaeiBg a patni talnkh at an auction sale for 
arrears of rent under Regulation Vm of 1810, 
mnted a dar-patni lease to the plaintiffs (the former 
dar-patni^rs) and lepeived a bonus of Rl,180. 
The auetion-sale being five yean afterwards set 


BAUfi FOB ABBBABB OF BBBT-ooacId: 

11 EFFECT OF SETTING ASIDE SALE-— 
eondd, 

aside :-~^Hddt that tho plamtiffs were entitled to a 
rrfund of the bonus, although they had not been 
dispossessed, but had simply reverted to their 
former position as dar-patnidan under the former 
patnidar. Tabaohavd Buwab v. Ram Gobivd 
Cbowdhry L la. B. 4 Oslo. 778 : 4 O. L. B. 98 

4. Indemnifloatlon for pay- 

ments of rent while sale existed— Reno. Baa. 
VIII of 1819. a. 14, d. 1. Where a aamindar seUe 
a patni tenure for arrears of rent and the sale is 
afterwards set aside, the purchaser can, under Be* 
gnlation VIII of 1810, a 14, cl. 1, require the 
Court to compel tho aamindar to indemnify him on 
account of all payments of rent which he may 
have made, and if he does not do ho, he cannot set 
up his loss in answer to a liability which he has in- 
eunod. Tabachand Buwab v. Navar Au Biswas 

10.L.B.988 

5. Fosition of holder of ohahar- 

patnl — Sah — Under-tenure — Purehaaer, liabUiip 
of» ^ The holder of a chahar-patni, or other sub- 
ordinate tenure, whoso tenure has bean brought to 
an end hy the sale for arrears of rent, of a superior 
tenure on which his own was dependent, is, upon 
such sale being sot aside, remitted to his previous 
position, and is entitled to recover possession of 
the land comprised in his chahar-patni from tho 
purchaser or any assignee of tho purchaser at such 
sale, and he can do so notwithstanding ttiat he him- 
self took a dar-patni, including the land he had held 
as chahar-Mtnidar, from the purchaser at such sale, 
and that this dar-patni was afterwards sold in execu- 
tion of a decree against himself, and purchased at 
such last-mentionod sale by the person whom ho 
seeks to evict on tho stren^h of his original titlor 
SBiiVABAiir Baocbbb V. Smith 

ll. I.. B. 4 Oalo. 807: 4 O. Ii. B. U8 

8.''~ Order for refund of pur- 

ohase moil^— Besg. Bag. VIII of 1819--Nolice 
of oaUrSdHng aside aaU^Befund of pwehoie- 
manap. If a patni is sold for arrears of rent with- 
out tho notice required by Regulation VIII of 
1819, the sale is informal can ho set aside, 
notwithstanding the bond /Ktoof the purchaser. 
Whore such a sale was soset aside and the lower 
Appellate Omrt refused to make an order for 
refund of the purchase-money, the High Court in 

r ial appeal, and with reference to a 14, oL 1. of 
Regulation, declared tho purchaser entitled to 
a refund with interest. Mobabuok Azj v. Ammeos 


Au 91W.B.969 

7. - - - Blghtaof anotlon-pnxoliMor 


on Bale being set aside— infersaf oa pnirokaao' 
monog^Beng. Beg. VIII of 1819. a. 14. Vndkt a 
14 of Regulation Vin of 1819, when a patni 
sale is set aride, the anotion-purahaser Is entitled 
to get back the purchase-money with inteiest. 
BuoYGHAirDMAMATABa Aiouta Lal Mvxinm 
I.L.B.97 0aio.808 



11216 ) DIGEST OF CASES. ( 11216 


BAU fob ABBBARB of BB F J2 N UB . 


1. RlOBTTOSlLL . 1 

0 e 

Col. 

11216 

2. Pbotbotbd Tbrubis 

a a 

11217 

3. SalbofSkarbofEstatb 


11219 

4. Inoumbbanobs— 

(a) Gbnxbally . 

e a 

11222 

(6) Act I of 1846 

■ a 

11222 

<e) Bengal Regulation 
1822 . 

XI OF 

a 

11223 

(d) Act XI of 1869 

a a 

11226 

(s) Madras Act II of 1804 

• a 

11235 

(/) Bengal Act VII of 1868 
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11242 
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11247 
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. • 
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(h) Other Grounds . 
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See Act XI of 1859. 

See Act XI of 1859, s. 5. 

18 B. Ik B 887 

LL.B.18GUa808 


See Bbnami TBAMSAcnoir-- CBimnxD 
PUBCRASBHS— AoTS Xll OF 1841, I OF 
1846, AFD XI OF 1869. 

See Bbnoal Rxft Act (X of 1869). 

See Bombay Laud Rbv»ub Act, s. 66. 

I. L. B. 16 Boa. 67 

SeeJuusacnov. 

L li. B. 81 Oolo. 887 
iSfeelJMiTATiOH L Iii & 86 AIL 4 

See LuoTAnoN Act, 1877, m. 2» 10, 28, 
LKB. 81 Gala 814 
See Madbab BsYiinni Rboovibt Act 
(Mad. Act n OF 1864). 

See MoBTOAOB-uar. 

I. li. B. 88 Oalo. 888 
See Fbbvxous Holdbb. 

LlAB.81Oala801 

See Rbybbob Salb Law (Act XI of 
1869). 

See RmR of Suit— RBYBB ia, Siia bob 
Abbbabsof. 

See Baui a Jbaamxoi of TTbthib 
Mobboaqmd Fbofbbby. 

X.Xi.B.S6Aa871 


BALB FOB ABBBAB8 OF B BV B BUB- 

eoM. 

.... Bilit to Bot ailda— 

See Co-SHABBBB— Sax by Co-bhabbbb 
WETB RbBPBCT to TBB JoiBT PbOPBBTY 
— PossBssioN . 7 B. Ii. B. Ap. 48 

See C!oubt-fbb8 Act (VII of 1870), Scb. 
II, Art. 17, CL. 3 . SOW. N. 167 

See Partition— M iflCBTXABBOUB Cabbb. 

6 B. B. 186 

1. RIGHT TO SELL. 

1. Bight of Government. When- 

erer the land reyoniie is in arrear, Govornmant is 
entitled to sdl the land and to realize its due, 
whoever is the defaulter. Balrbishna Vasudby 
V. Madhavrav Narayar . I. Ik B. 6 Bom. 78 

8. — Arrears — Being. 

Begs. XI V of 1793 and Vll of ms^Beng. Beg. V 
of 1S12. By Regulations XIV of 1793 and Vll of 
1799 the Governor General in Council may oeder a 
ealo for anrears of a monthly instalment A revenue 
before the close of the year : but in order to warrant 
that Act, theru must be an arrear of a preens 
year or of a monthly instalment. The eiistenoe of 
a written engagement or kistbandi is not a condition 
procodent to the right to enforce the payment A the 
revenue by monthly instalments, provided the 
monthly instalments be 6zed and determined. By 
Regulation V of 1812, if there be an arrear of the 
annual assessment, or of a fixed monthly hist or 
instalment of that assessment, unpaid on the first 
day of the following month, the Governor Geneml 
in Council may or&r a sale, and the Board of 
Revonuo ma^^ direct the whole estate of the do* 
faulting aammdar to be sold. When the monthly 
instalmonts are fixed and determined, the Govern- 
ment does not forego the right of selling the 
samindarl on default being mMe in payment of 
those instalments, by taking a bond from sureties 
by which the estates of the sureties also were ren- 
dered liable for the payment. Kirt Chufdbb 
Roy V. Govbriimbbt 

6 W. B. P. 0. 41 ; 1 Moa L A . 888 

8L Bevenae Sale Lain 

(Act XI gf 1369), sols aiadef^KieU fixed by the 
Board af Beveane-^Defaidi of i^agtamU of one bet-^ 
Propridar of estate, if entitled to pag the whole demand 
on the date (toed for the last hiiL An estate was sold 
for arrears of a few rupees, which amount was In 
arrear on the 12th JanuA^ of a oertain year, the 
date Used by the Board of Revenue for one of the 
Mate for the payment of revenue. It was contended 
that the propnetor was entitled to make the puf- 
ment on the 28th of Maieh, which was fixed as the 
dale for the last Ksf, and that the sale ooidd not 
take pliee for default of payment on the 12th Janu- 
ary. BslA that the plaintifi was not entitled to pay 
the whole demand ofone year on the 28th of Manh, 
and the Revenue authorities had every xigM to eaU 
the eatata Kau Frosurvo Bobb a kbubbr 
GBAMinu (1903) . 7CLW.H.670 
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2. PROTECTED TENURE& 

1. - Aot XI of 1869. B. 97— Power 

of pwrehaiier to avoid tnewm&mncM— of occu- 
pancy. The title of a purohasor at a aalo for arrears 
of Ooremment revenue, to void an nnder-tenure 
and eject the tenant, nviU depend upon whether the 
tenure Is protected nndor any of the clauses of s. 
37 of Aot XI of 1860, and whether the tenant has a 
right of occupancy. If the tenant can prove such a 
right, he cannot be objected under s. 37. Shuo 
P uBSHVK SnroH t\ Rajendro Kishore SiNon 

18W.B.188 

8. Sight of Irons- 

ff.ru of purchaser at sale for arrears of revenue. 
The rights which are conferred upon a purohafior at 
a sale for arroais of revenue under Act XI of 1869, 
B. 87, are capable of being transferred to another 
person, if the transfer follows immediately upon tho 
sale or within a masonahle time thereafter. Koy- 
LA8R ChuitoebDittt V. JiJBUR Alt • 88 W. B 89 

9. - Right of purchaser 

to avoid under-ienwe. When a patni granted by 
a Hindu widow, though in appearance a duly 
re|^torod tenure falling within the 3rd excontion of 
B. 37, Act XI of 1850, was in reality a fraua which 
the owner or reversioner might have avoided : — 
Hddt that a revenue sale pasHcs tho right of avoid- 
ing it to the auction-purchaser. Ram Chueder 
CB trOKERBUTTY V. KaSIUNATH MoITBO 

W. B. 1804. 60 

A Suit by purchaser 

to avoid under-tenure— Seng. Art VIII of 1865^ s. 
18 — Suident and hereditary cuUivalor. A certain 
chur having been convorM into two estates pay- 
ing Government revenue, tho plaintiffs became the 
parohasers of one of those estates at a sale for 
anean of revenue and of a howla lease of tho 
other at an auction-sale for arrears of rent, and 
brought a suit, in virtue of s. 37 of Act XI of 1850 
and 8. 16 of B^al Aot VIll of 1866, to avoid tho 
t^ures of the defendants, who held, in shikmi 
talukhdarl and howladari tenure, lands appertaining 
to both estates. The defendants admitted the 
alleged nature of their holdings, but claimed exemp- 
tion from eviction on tho ground that their aaoestor, 
more than twelve years before, had oloared and 
cultivated the land and built a house thereon, and 
that since hla death they themselves had continued 
to mdUvate the land and reside upon it. Tho lower 
Courts having found that tho defendants were 
heredita^ and resident oultivators, it was hdd 
that the defendants were entitled to the benefit of 
the proviso in s. 16 of Bengal Aot VlII of 1865, 
the winds of that proviso being wide enou^ to 
embrace every resident and hereditary cultivator 
iRespective of his denominatfoB. Mahomed 
Absahoollah Chowdbbt V. Skahbba Au 

4O.ZaB106 

6* B. 08— PbfilBlibii.— The plabtiff 

WiB the pmhaser at a sale under 2kct XI 
•f 1850 by the Collector of the 24-Pletgnnnas 


8AXiB FOB ABBBAB8 OF BBVBNUB— 

could. 

2. PROTECTED TENURES— emifd. 

for arrears of revenue, of an estate in the Sunder* 
bunds in which the defendant wras holder of a 
moknrari maurasi junglcburi tenure, under whioh 
he was to clear aw'ay the jungle and then to culti- 
vate the land with paddy. In a suit after notice 
to quit to eject tho defendant, and obtain posses-' 
sion of the land, or to have tho defendant’s tenure 
annulled : — Held, that the defendant’s tenure was 
not protected as being one of ‘Mands whereon 
^antations have been made ” within tho meaning 
of B. 62 of Act XI of 1850. Dholanath Bavdyo- 

PADHYA V. UmACRURW BaEDYOPADHYA. UMA- 
enuRv Bandyopadhya v. BhoTiANath Bandyo- 
padrya • . L I*. B. 14 Gala 440 

0 ^ ... Garden and homeBtead land 

with tanks. Where a party had occupied land 
for about forty years under a howla lease, and had 
made tanks, garaons, and homesteads, ho was hetd 
to be protected under Aot XI * of 1850, s. 37. 
Grtsh Chttkder Bakebjee V. Qvnqa Dooroa 

86W.B.60 

7. Protection from 

effect of sale— Land pisnied as garden.— K land- 
lord cannot, by planting a garden in an^ portion of 
his estate, become, quoad suoh plantation, his own 
raiyat, so as to bring the land so planted under the 
protection of Aot XI of 1850, s. 37, in tho event of 
his estate being sold for arrears of revenue. Bool 
Chard Jha v. Lutboo Moodee . 89 W. B. 987 

8. - — - ■ Garden land— 

Under-tenure— Avoidanu of tenure. Leases of lands 
which mav not have been expressly leased for the 
purpose of making gardens thoroon, but on which 
gardens have subsequently boon mado, are, under 
tho provisions of Act XI of 1850, s. 37, cl. 4, pro- 
tected from avoidance by a revenue auotion-pur- 
ohaser. Gobiro Chujiora See v. Joy Chuedra 
Dass I.I..B.18 0ala987 

9 . Permanent struc- 

turu and improvements — Suit to avoid incumhrqnces. 
Jn a suit to void an under-tenure by tho purohasofs 
at an aubtion-s^ for arrears of Government re- 
venue, the defendants contended that the tenure 
was created prior to tho permanent settlement, and 
that some portion of tho lands comprised in it were 
oovered with permanent stmotures and improve- 
ments, and that accordingly it was protected under 
exoeptionB 1 and 4 to s. 37 of Act XI of 1860 ; but 
the lower Court gave a decree to the plaintiffs and 
annulled the under-tenure. Held, by White. J... 
that, notwithstanding a party may fan to show that 
his tenure was oreatra prior to the permanent setUe- 
ment, yet he is entitled to the benefit of the 4th 
exceptum in respect of aiw permanent stmotures 
that may be upon his holcUng. Bhaqo Bdee «. 
Ram Kaet Roy Ghowdhby 

LL.B.8Oa]aS90: 

10 . Uuderdmurer 

koUers—Baiyata, rights of—Improvammiis oa IbbA. 
A peiBon hmdiag land whioh Is not protsotodL 
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baui tob abbbabb of BBYEBUE— 

2. PROTECTED TENURES-concU. 

from the.opezationof i-dTof Aotkiof ISSObyany 
of the first thioo ezcoptiooB is yet entitled to the 
benefit of the 4th exception In xeepeot of any of 
the itome mentioned therein which may haTO boon 
oBtaUiehed on the land ; and there is nothing in the 
words of the exception confining the benefit of it to 
tonnie or ondor-tonure-holders, and excluding the 
raiyats from it. Bhago Bibee v. Bamkani Boy 
ChUnodhryt L L. B. 3 CdU, 203^ followed. The 
benefit of the 4th exception to a 37, Act XI of 1859, 
must be limited to improvements effected bond fide 
and to permanent buildings erected before the reve- 
nue sales, and should not be conceded to anything 
Bubsoqnently constructed, or which appears to have 
been constructed merely for the purpose of defeat- 
ing the rights of an auction-purchaser. Subject 
to this reservation, it docs not matter whether the 
improvements have been effected by the present 
holder or 1by some previous occupier. Ajqur Alt 
V , Ashot Ali 

I. L. B. 8 Calc. UO: 10 G. Ii. B. 87 

11. Lease of tank 

wUhout surrounding land, — ^A lease of tank without 
any portion of the surrounding land is not protected 
under cl. 4, s. 37, of Act XI of 1859, as it is not, 
within the meaning of that clause, a lease of land 
whereon a tank had boon excavated. Ajgur Ali v. 
Asmut AUt 1. L, B, 8 Cede, llO, rofernnl ta Ashat 
Au V. Hasmat Khak .8 0, W. B. 418 

18. Ejeelment — 

Dweiling-howe, tanks, and trees. The plaintiffs, 
purchasers at a revenue sale, sought to eject the 
defendant from a piece of land measuring a little 
over one bi^a. The defendant pleaded that he had 
his dwelling-houses, tank, and trees on the holding. 
It was found that the dwelling-houses consisted of 
certain huts, and that the so-called tank was some 
two or three cubits in extent. As to the trees, there 
was no finding that there was anything in the shape 
of a plantation or garden. ITem, that a dwelling- 
house, to be exempted under s. 37 of Act XI of 1859, 
must be a dwelling-house of a permanent character, 
and mere huts would not come within that descrip- 
tion. That upon the findings no cause had heoa 
made out for exemption of any portion of the 
land. Makab Ali v. Sbyaha Ckaran Das 

80.W.B.818 

3. SALE OF SHARE OF ESTATE. 

1. Reparation of estate^-Acf 

Xi of 1869, SB, 10, 11, and 37— "Afiorss’* of ones- 
fate. The portion of an estate for which a separate 
account is owned under ss. 10 and 11 of Act XI 
of 1869 and the portion from which it is separated 
are equally ''diam” within the meaning of a 10. 
The latter (thouc^ ^ convenience sake be 
termed the parent estate) cannot be oonsideied an 
entireestate irithintlto meaning of a 37, but is still 
a share and liable to all the mcidents of a share. 
Moroeub Mooobjii a Hubomohuv Moonsjix 

1W.B.87 
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eontd, 

3. SALE OF SHiVRE OF ESTATE-eoiihl. 

а. Act XI of 1869 

- a 13^Applieaiion for separate aeeount witkout order 
I of Cdkdor, S. 13, Act XI of 1809, does not say 
! that when an application has been made for a sepa- 
I rate account, but when a OoUector shall have orderec 

I a separate account, that he is to put up to sale only 
: the share in respect of which an arroar of revenue 
' may be due. An order setting aside the sale as to 
• the plaintiff’s share therefore reversed on appeal. 
: Rajxudiio Kishobb Nabain SnroH v. Doorga 
: Koorwab .... 7 W. B, 164 

a Act XI of 1869, 

, s, 11—^hare of estate. A sharer of a joint talukh, 
whose share consists of a specific portion of land 
! can obtain protection from a sale for arrears of re- 

- venue only under s. 1 1, Act Xf of 1859 ; non-registry 
, of the talukh as a shikmi talukh under that Act will 
! not preclude any person thinking himself wronged 

i by such registry from suing for the canoelment of the 
. same. Goub Churdbr Qoofto v. Tara Monbb 

6 W. B. 817 

4. Act XI of 1859, 

s. 11 — Separation of shares. TTio proprietors of a 

I certain lot having obtained a separation of their 
I shares under s. 11 of Act XI of 1 859, there remained 
I one share (comprising one village and ono-third of 
1 threo other villages) which was sold for arrears of 
revenue, and purchased by W. Of this share W 
; sold one village to P, who agreed to pay a dertain 
i sum as his share of the Government jumma, and then 
j applied to the Collector to open a separate account 
I at the rate which had ben agreed upon. The share- 
1 holders having objected, the Collector refmred the 
parties to the Civil Court under e. 12. P then 
i brought a suit in the Civil Court for a separate 
i account. Held, that there was no legal objection 
j to plaintiff having his separate share opened at the 
rate he mentioned, oven if the jumma on the diare 
which remained in W's poBseBsion was excessive ; 
for if the whole estate were put up to sale for arrears 
on account of that remaining share, the otiier 
shareholders could always protect themselves by 
paying the sum due. Poobno Chundbr Baxbrjxb 
V . Rah Kanayb Ghose . 18 W. B. 848 

б. Act XI of 1860, 

ss. 10, 11, and 13-^eparaiion of shares^uA by 
purchaser at private sale for possession ofspecifieshare. 
The proprietors of a joint mehal, the jumma of 
which hod been partitioned under a 10, Act XI of 
1869, were in possession of specific shares under 
a private arrangement among themselves, but had 
not obtained separation of snares under all One 
oi the proprietors sold his diare to the pl a in ti ff end 
the dmresof two other proprietors who made deftkult 
In payment of the revenue were sold undera lAAot 
XI of 1860, and purchased!^ the delendanla In a 
suit for exdnsive possession of the share pnrohaaed 
by the plaintiff :—HsU, that the defsndanta aoqniied 
w thev purehase an interest in the property as an 
undivided estate^ and the plaintiff waa not entitled 
as against them to have ewhiaive poBiemlen of any 
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14 B. Zi. B. 170: Sa W. & 440 


0, 8ak for arroars 

of foomwo S oparaU rkareot oaU of^NoUfeaiiem of 
mdo^poeiftiuiUm of shureo^Material imgvtariiy 
— Proof of MdarUlai infurff nskUinff^Ad XI of 
1S59. M. 6^ lOt SX Act XI of 1850 nqolrec 
that the eitate or shAre to be lold must be ipedfied ; . 
the qneetkm whether in any particular caae the 
notlfioathm cnfldently apedfiea it^ muat depend 
upon the term of the notincation. The oonneraon 
between an irregularity in publishing or conducting 
a sale under Act XI of 1859 and the inadequacy of 
price must be eatabllabed eridence ; the amount 
Of nature of the eridence required in any caae must 
depend upon its own dicumrtancesL Ismail Khah 
u. Abdul Ans Khah (1005) 

LL.R.8aOnle. 500 
■.o. 0 O. W. BT. 848 


7. SoparaU okareaf 

sols of-^NolifUaiioo of aalo^peeiftcaiion of Aaro--- 
BuidiiO^eiiing aoide oaU—MaUrial trregtilarily— 
AuMmfisI ruMmg^ proof s/— Ad XI of 

1859^ aa d. Id, 38, The non-spwification in a 
notl&atbB unto a 0 of Act XI of 1850 of the 
ezaet diare to be sold in a caae where separate ac- 
counts had been opened unto a 10 of the Act» is 
not a material irrqgnlarity, if the notification was 
sufioient to giro notice to an intending purchaser 
as to what was about to be sold. J&w Norain 
Koor ¥. Jraha5«r Pertod 8iogK L L,R 13 Cok. 208, 
followed. Where there is no evidenoe, direct or 
otlisnriseb on which the relation of cause and eSect 
between a material irregularity and an inadequaqy 
of price ooud be hdd to be establidied, it cannot^ 
undn the niOYidons of a ^ of Act XI of 1850, 
be infeifea that the one was due to the other. 
For RAMFiHit •!.— Bemhle ; Sudi relation must be 
proved Imp dtoteridenoa Macoaghim y, Mahdbir 
PoNiad Bkiqh, I. L, R 9 Cok. 686 :L. RIO I. A. 
88 : AffmaeMkm a AroneheOaM, L L, R 12 Mad, 
39 : t, R 18 2. A, 171 ; TamMuk Basal Khan ▼. 
AAsiod Husain,!. L. R 21 Cok. 66 : L. B. 201. A. 
IfOf feiened to. Per MnuAt J.— It is open to a 
Cbm to oonddor whether upon the whole case, 
havlqg regard not on]|y to the irregularity and to 
dm jnedenuagy of pricey but to other droumstanoea 
there oouki be a necesssiy inlsrence of substantial 
toss lesoltleg from the iiregnlarity. Ismail Khah 
a Abdul Aim Khah (1005) 

L la B. 80 Gale. 009 
■.o.9aW.B.848 

0L - iffftwifwfa ithflin 

HoiUfiatkmof sdo^pscifkaiwn of dkro-^ 


70. Where separate accounts had been opened 
UBtoML lOandllof AotXlof 1850aiida 70of 
•Ail Vn (B G) of 1870^ and the sale notification 
dfifi Bel epeeity the diare to be sold as required Iqr 
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a SALE OF SHARE OF ESTATB-eondd. 

a 0 ol Act XI of I 85 O 9 hut merety deseribed it as' 
the residna and stated the amount of the revenue of 
the entire estate and that of the share to be Bbld^^ 
Hdd, that^ as the amount of revenue would not 
oorre^nd with an oligiuit diare of the lands in 
the estate, the sale notification was insnffldent and 
the non-spedfioation was a material irrqgitoity. 
Bam Narain Kosr ▼. Mdkabk Psrdad 8mgK !• i- 
R 13 Oak, 208 ; Da Chand Mahto ▼. Aif) Ntdh 
8ingK80. W. N. 337 : IsmaU Khan y. AbMAtk 
Khun, I.L.R32 Oak. 609, distingnldied. Anneds 
Cibiraa MutkaH a. Kidkri Mdkn Bai, 2 O.W. N. 
479 f Ham Ohandm Okoisihry y. Basal KamM 
Dosya, 6 0. W. N. 826, followed. Hie question 
whether the relation of cause and effect between an 
irregularity and a substantial injury is proved is 
essentially one of fact The connection must be 
eatablidiM by evidenoo. The presumption of oauae 
and effect from droumstanoes {rrespeotive direot 
evidence may ooeadonally be so violent as to ez- 
elude the hypothesis of any other cause and may 
thus be primd fask prooi Baadakmand Khan ▼. 
Pkal Kamos, 1. L. R 20 AR 412, referred to. 
Nibabah Grahdra Ghowohrt «. Cribahjib Fba- 
sad.Bosb (1005) Z. B. 80 Gain. 540 

9aW.Hr.487 

4. INCUMBRANCEa 
(a) Gbnbballt. 

X, ZAmit of power to avoid 

inoumbranooB— Ad XI of 1889, s ll-^Pur- 
ehaaer of entire eatals. The power of a purchaser 
at a revenue sale to annul all Inonmbcanoes is 
limited to purchasers of entire estates. KAi:.mAee 
Ghobb a. (hiAHDBA Morini Dassi . 8 W. & 88 

MaDHUB ChUHDBB GHOWDRBT «L PBOMOmO- 
hath Roy .... 0OW. Bk 084 

(5) Act I ov 1845. 

0* ’ — Objeot of Aot— Pfuudidefif pur- 
ehaaor-^-Kokhy mortgagee. Act I of 1845 was not 
designed to protect a fraudulent pnrohaser as to 
the question whether a j^aintiff oonld in point of law 
insist, notwithstanding an auotion-sale lor anears 
of revenue, that as against him the sale ouAt to 
be viewed as a private sale. Hdd. that, unto the 
oircumstanoes.— « fraudulent devise to bring about 
the same being allMed.— the sale must be oonddeied 
a private sale. Ae exception that a fraudidsnt 
pnrohaser at an auction-sale by a mortgagee iHU 
not defeat the equity of redemption, is anexo^tion 
to the rule that a sale lor anears of revenue gives 
a title against all the world. Sidhbb Nubob Ally 
Khah u Gjoodhyabam Kbah 

lOXoaL A.540: 5W.B.P.a88 

a Bight to avoid iimuB^ 

b r a i i o o i B Sghl of pmkasor. Qinre; Whethar 
the auetioB-pindiaser unto Act I of 1845. at a ask 
for anears off revBBUOb was sntHlad to tabs free of aO 



lint ) mOBSI OF CA8B8. ( lUtt 


VOB ABaJABB bv BBVBHUB- 

COKidm 

4. INCUllBRANCBS-ooiiliI. 

(») AOTlovl84B-MJbl 

ineumlmuiOM ovMted by the dfliaoltiiig proprietor. 
JUOGODMHUBT DO 88 U «. Umacbabav Rot 

7W.S.a87 

4. Bighi of ayMm- 

funhaaor—Aci I of ISiSt s. 26, An oootioii'par- 
bhem of a mnindari at a lale for aman of reveime 
iB not entitlod, under a 26, Act lot 1845, to ejeot a 
bolder of a laldiiiaji tenure though held uider an 
inyalid title. Dooboa Fbbshad Ghowdhbt a 
Ra JBHDUB Nabain Rot 2 Hoy 121 

5. - Agreement bg 

former owner aa to diviaion of ehnr—Aot I of 1846^ 
e, 26, A puzehaier at a sale for arrean of Govem- 
mont revenue, suing to estabUsh hia right to ohur 
lan^ which had accreted to the pnroha^ estate, is 
not bound by an agreement entered into the prior 
owner with the owners of tho adjoining estate to 
divide the ohur equally ; such an agroomont is an 
alienation of, or incumbrance on, the purchased 
estate, and therefore, under a 26 of Act I of 1846, 
void as against the purohaser (diaaenBarde Camp- 
bell, J,), But par Nobmav, J., and Oamfbbll, 
J., it would seem that purohaseni under any of the 
sale laws slnoe Act XII of 1841 may be bound by 
a decree in a boundary suit against the prior owner. 
Botbubthath Ghattbbjbb V, Ambeboobissa 
Khatoob 2 W. B. 101 

e. Adt I of 1846, 

a, 26~^MokHrari tenant ta Benarea, right of, S. 26 
of Act 1 of 1846, which enaUes auotion-purohasen 
at sales for arrears of revenue to eje^ tenants 
in the province of Benares, was by a 1 of Act X of 
1869 niade subject to the modifications contained 
in Ihe latter Act. Therefore, notwithstanding a 
sale by auction for arrears of revenue, a mokuraxl 
tenant in the province of Benares is entitled to 
receive a pottah at the fixed rent theretofore paid by 
him. IfuBBO V, Balugk Siboh 

1 N. W. 168: Bd. 1878^ 286 

7. Ad 1 of 1846, 

a, 26, d, S~~Purehaae9^a right to evid^-Xhodtaat 
hadimee rmyat, Fbssession as a khodkast kadimeo 
raiyat havl^ a right of ooonpanoy (bat not merely 
as a khodkast raivat for twelve years) barred an 
auotion jpurehasers right of eviotim under d. 3, s. 
2i^Aotiofl846. LoirALiKHABe.KABBBBDYAL 

1W.&6 

^ Ad / 0/ 1846, 

a, 26^Bmhan km e n i a , Bmbankments an not in* 
aombraaoealUUo tobeextlngoished under a26. Act 
1^ 1846, which refers only to tennns and l ea s es . 
COIXaOTOB OF 24 *PbBOUBBAMS «. JOYBABAIB BoSB 
W. R r. B. 17 : 1 ZsidL Jnr. O. 8. 101 

(c) Bbboal Rmulatiob XI of 1822. 

8. Bight to altar wniigoments 

FnirikMS by OooertmmiA^FoeiiUm 
wdprepriilen. Aa estate having been aoU for 
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4. IKCUMBRANCES-4XNifd. 

(e) Bbboal Rboulatiob XT of 1828— coafd. 

arrears of revenue under Regulation XI of 1822, it 
was purchased hf Government and the Government 
as landlord raised tho rents throughout the pnmrty. 
HsU^that tho revenue sale eanoellod aU rormer 
arrangements entered into intermediately by tho 
former proprietors, and that tho fierii settlement 
made by Government with the present proprietors 
would not restore former arrangements and rates 
because they happen to bo the heirs the former 
proprietors. Gaboamobbb v, Lutbbvoobissa 
GROWDRRAtB .... 7 W. R 198 

10. Right to oanoel talukhdaci 

tonure— i^dilsmsfie— Jftpbi to eject, Tho Govern- 
ment purchased the samindari rights in a pergun* 
nah, under Regulation XI of 1822 at a sale for 
arrears of Government revenue, and re-settled one 
of the talukhs in the porgunnah (which talukh had 
been created subsequently to tho decennial settle- 
ment) with tho plaintiffs as talukhdars. Snboe- 
qnently and after the terms for which they had re- 
settled with the plaintiffs had expired, the Govern- 
ment sold their samindari rights to the defendant, 
who ejected tho plaintiffa In a suit to recover pos- 
session, — Hdd, that it was the Intention of Goim- 
ment to retain talukhdars in possessioa of their 
lands during the suhsiBtence of their tenures sabject 
to the condition of having their rants enhanoed 
acootdbg to tho porgunnah rates ; and as in this 
case tho procoedings which were taken by the 
Government showed that they did not caned the 
plaintiffs* tenure, tho dofondont who purohaaed 
from tho Government could not ejeot tho plaintIffB, 
who were entitled to retain possemqn, subject toa 
liability to enhancement. Under the sale law as it 
existed before 1822, a talukhdar could not be dis- 
poBsosBod at the will of the purchaser ; ho was at 

. most liable to pay the full porgunnah rate, and ooidd 
only be eJecM after refusal to pay the enhanced 
rate ; but under Begulatkm XI A 1822, depndent 
talukhs created subwqnent to the decennial settle- 
ment were liable to be wholly avoided and annulled 
at the option of the pnrohaaer at a sale for anears 
of Government revenue, unless they fell within the 
class contemdated 1^ the 82nd seotkm of thatRe- 
golation. Where an anotion-purehaser, under Re- 
gulation XI of 1822, intends to cancel atdukhdari 
tenure (a power whi^ ho mig^t or mig^t not exer- 
oise), he must taka some dear step to declare the 
avoi^oe or cancellation of the tenure. Assabool- 
LAB V, Obhoy Chubb Roy 

18 W. R P. a 24 : 18 Roa L A. 817 

11 . - Bight of oanwi* 

kdimt by Oovemment ae andion^pwchaanr B ust- 
CMS of power of eanedlalion. Where the Fkfvy 
OounoU, in the ease of AaaanooQa v. (Mop Ohmm 
Bog, 18 Moo, I, A, 817, reoongbing that the 
Government had, aa the auetlon-purmaMr at a 
■ale for aftean of revenue, the option of oanodllqg 
and avoiding the talukhdari tenure fa that ease^ 
nded that it was faoumbent on Government to 
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(e) Bengal Regulation XI or 1822— eoiifel. 

take some clear atepa for the purpoae of deolaring 
the aYoiflaaoe or oanoollation of the tenure, and, 
finding that the GoYemmont had not exercised 
that power, declared the under-tenant entitled to 
retein poaseasion of his land during the subsistence 
of his tenure : — that the decision did not 
apidy to a case in which the proceedings of GoYcm* 
ment showed that it had exercised the power of 
eancellation. /fslef, also, that the indulgence in 
that case referred mainly to tenures purchased 
between 1817 and 1822, but not to tenures created , 
after Regulation XI of 1822 had informed persons j 
that their rights wore liable to be cancelled by a 
pnrohaaer at an auction-sale for arrears of re- 
Yonue. Aitabooddeen Mahomed v. Saxioollah. 
BaNIAOLLAH V. AtTABOODDEBN MaHOM KD 

28 W. B. 246 

211 ^ . Bight of Government to 

nnnnl tenures — Evidence of eanedlalion — Prs- 
aiMiplfOfi. Though on the sale of a aaraindari for | 
arrears of roYonuo the GoYomment has the right to • 
annul all under-tenures not specially protected, I 
yet it cannot be taken for granted that the GoYem- 
ment has enforced its extreme rights and eYcn whore ; 
the right of GoYomment to do so is asserted in the ■ 
course of the proceedings, it is a matter which has ! 
been decided upon oYidonco, whether, haYing as- | 
aerted its right, the GoYomment afterwards act- 
ually enforced it. Tbiloghun Chuckebbuttv v. { 
Komola Kant Chuckebbutty. Komola Kant ! 
Crvckbbbutty V. Nubbo SiNono Singh ! 

26W,B.686 ; 

18. Evidence of can- ' 

edkiicn — EMement — EigM to ejecA tncuin- ; 
hrmuMfs. Where at an auction-sale for arrears of | 
reYenue the GoYemment becomes the purchaser of ; 
the property, and afterwards makes a settlement i 
with the former proprietors of the under-tenures, ; 
the question whether or not the GoYemment can- | 
celled the under-tenures existing at the time of i 
the sale is one to bo decided solely according to ■ 
the efi^ of the proceedings taken by the Goneotor I 
in eaoh case. It is a mistalm to suppose that their 
Lordships of the PriYy Council in the case of Ae- 
SfliWPffffflA Y. ObhcAt Chvm Roy, 13 Moo. /. A. ; 
317 : 13 W- A. P. 0. 24, intended to lay down a ; 
genml rule accord!^ to which all questions of this ; 
nature are necessarily to be decided. Shook Deb | 
Shaba sl Alladi ^ 2 O. la B. 18 

See Gooboo Fibshad Chuckerbuttv v. Beni 
NathChuoxebbutty . 2 0.IiiBw216 

14. Bight of unrohMera— Tender 

W Gtnieinimeni ressnus by MfanUer*a mortgagee^ [ 
EMEity of CoBeefor. The purchaser at a rcYcnue ' 
sale, held In default of the payment of assessment, 
takes free of all incumbrances, althou^ the roYcnue 
authorities, without otherwise depriYing the de- 
fiiulter of his ri^t of oeonpaacy, under s. 30 of the 
Bombay Suryey Act, .1 of 1666, haYO only sold his 
right, Im, and interdsl. AbidOanir. KrMnaji 
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(e) Bbngai. Regulation XI or 1822— eoneid. 

Bhiiaji, 10 Bom. 416, and Chmdo Shidieahvair 
Y. Mardan Saheb, 10 Bom. 419, followed. The 
Collector may bo responsible to the mortgagee of 
a reYenue domulter for refusing to accept tlm tender 
made by him of the GoYommont rent, but if he 
docs refuse it, and the land is sold, the title of the 
purchaser is unimpeachable. Ghelabhai Bhz- 
XABIDA8 V. Pbanjivan Ichhabam . 11 Bom. 218 

16. Bight of ejectment— Benp. 

Reg. XI of 1822 — Under-tenurea^^kt to impeaeh 
eak. The right to impoarii a sale of lands for ar- 
rears of Government roYenue extends not only to 
the defaulting proprietor, but to doriYatiYO holders 
under him. By ^ngal Regulation XI of 1822, 
B. 30, all under-leases are extinguished by a Goy- 
emmont sale of the proprietor's lands for arrears 
of icYonue, and an auction-purchaser takes the lands 
clear of all under-tenures. At a sale by GoYom- 
ment for arrears of rcYonue, the Govemmont be- 
came purchasers, and afterwards granted a lease 
of the lands for a term of years, and put thrir 
leases into possession. At the time of the sale the 
lands were subject to an istemrari lease. No suit 
was brought to roYorso the sale, but tbo GoYom- 
ment some time afterwards, in consequence of 
doubts as to the legriity of the sale, offered to glYe 
up their rights imder the sale, and to icstore the 
lands to the original proprietors, subject to the 
recognition of the claims of their lessees. This 
offer resulted In an airangoment between the GoY- 
emment, the original proprietors, and the GoYom- 
ment lessees, and eYentually the original proprie- 
tors upheld the lease to the GoYemment lessees to 
a part of the lands called the Jungle Mehal for a 
term of years at a reduced rent. In a suit by the 
istemrari lesseo for possession: — Hdd (roYersing 
the decree of the Sadder Court), that by Bengul 
Regulation XI of 1822, s. 30, the istemrari lease 
was determined by the sale for GoYOmment arrears, 
and that the arrangement by which the lands were 
restored to the proprietors, subject to the rights of 
the GoYommont lessees, was in the nature of a 
compromise, and not such an unconditional re- 
storation as amounted to a roYorsal of the sale, 
and the consequent reriYal of the istemrari lease. 
Aliier : If a suit had been broui^t and a decree 
made for rcYersal of the sale. Watson v. Sbee- 
munt Lal Khan 6 Moo. I. A. 447 

(d) Act XI of 1869. 

16. Lakhlrajdars— Benp. Reg. VII 

of 1822^9. 10, d». 7 and 8^Arrangmeni by Com- 
miaaioner for paiymeni of revenve^PaymaaU by edt 
Hkirongh prindyal propfUtor. In a suit for eject- 
ment and khas possossion by an auction-pnrdkMer 
under Act XI ox 1869 the dmndants * case was that 
after resumption of their lakhhaj tenure a settle- 
ment had bom made under Begulation Vll of .1822 
with the principal pioprietoT ; and hy that settie* 
ment it was ananged that the Govemment lufunue 
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4. lNCUMBRANGES--ef^. 

(d) Act XI or 1858>-eofif(f. 

payable by all the proprietois, the dofendaata 
among them, was to bo paid through the principal 
proprietor, and that the defendants were to hold 
perpetual poesosBion as shikmidan, and that their 
rights should be rosorvod intact. JffeU. that the 
poHsessioii of the defendants as lakhirajdars could 
not be disturbed as long as they paid the revenue 
asHcssed upon them under the settlement, //eli, 
also (BIahkby, J., dtMsnttenle), that d. 8, s. 10, 
Rf^gulation VI 1 of 1822, applied only to cases re- 
ferred to in cl. 7, — that is, of cultivating pro- 
prietors on patticlnri or bhyachari tenure, or tho 
like, and not to a ease of this kind. Ram Gobind 
R ov V. Kvshuffi/doza 14 W. B. 1 

Affirmed on review, where it was held that a Com- 
missioner’s amulnama cannot destroy legal rights, 
even if no protest or objection bo made. The order 
of a Commissioner requiring proprietors having so- 
panite juininas, to pay, for the convenience of tho 
Collector, their shares of revenue through one of 
their number, cannot override their legal right of 
separate proprietorship allowed under t};o settle- 
ment law and presm'ved by express record, or trans- 
form such right into a Joint tenancy. Whore there- 
fore such onler had been made, and the defendants 
paid the revemuo through one of their number and 
he made default : — Bdd, that tho whole estate was 
not liable to be sold for his default. Ram Gobind 
V. Kuhhuffuooza . 16 W. B, 141 

17, Bight to annul Incum- 

branoea— AncroarAmenlA hy neighbouring estates. 
The' principle under which purchasers of estates at 
revenue sales acquire such estates in the condition 
they M-oro in at tho permanent settlement, is equally 
recognized by tho sale law (Act XI of 1859) as by 
tho laws previous to it, and applies as much to 
actual encroachments on the talnkh or ostatos by 
neighbours as to incumbrances or under-tenures 
created on it by the old proprietor or by his laches. 
Goluck Monrk Dossrr v. Hvro Cuundrr Uhobk 

8W.B.e2 

18. PermamnUy- 

settled estate. An auetioii-purehaser at a revenue 
sale of a permanently-settlod estate is remitted to all 
the rights possessed by the original settler at the 
date of the settlement. In order to abolish tenures 
and incumbzanoes subsequently created, his oause 
of action dates from his pnroniaBe. The existence 
of suoh tenures at the date of the permanent aettle- 
nmnt must be proved their homis, the presump- 
tion in favour of a puiehasor resting upon the pin- 
oiple that every bigha of land sold most oontiibute 
to the pnblio revenue unless speoiaUy exempted. 
™ tenden <7 of zeoent legislatira and deoisum has 
DMn to nve loioo to the contra^ presumptiims 
ttMng fiom long and undisturbed possession. 
Fobbxb V. Mahomid HoBinr 

I 8 B.I 1 .&P. O.UO:80W.B.44 
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4.|INCUMBRANCES-coiild. 

Id) Act XI of 1859— eoiifd. 

10. Full to annvi 

under-Unures—Right to eject. When an auction* 
punbasor at a sale for arrears of revenue oreates a 
paini, ho cannot sue to annul an under-tenure 
within that paini, as his whole power under Act 
XI of 1859 passes to tho patnidar, who alone can 
institute suoh a suit. In such a case the patnidar *8 
oompotonoy to sue is not affected by tho fact of his 
being a tenant of only a portion of the estate, 
provided that portion contains the toniiro which 
is sought to bo resumed. A patnidar, under such 
oircumstanooB, though ho may recover rent, is not 
entitled to eject an under-tmant who had boon 
allowed to dig a tank and remain in possession un- 
disturbed by the former proprietor for a long 
period (say upwanls of thirty years), and who 
must thoroforo bo assumed to have hold with 
the acquioBooneo of tho former proprietor, suoh ao- 
quiesconoo being equivalent to a lease. Sbrumunt 
Ram Dry v. Kookoor Chand . 16 W. B. 481 

20. - Land subject to 

mortgage. Where land in the possoBsion of a mort- 
gagee is Holtl by the mamlntdars for arrears of Gov- 
ernment land revenue : — Heid, that, as tho land 
revenue is tho paramount charge on the land, 
whoever derives title from tho occupant talres it 
subject to that charge ; and that thoroforo tho 
purchaser at tho sale was entitled to tho land free 
from any mortgage lion. Abdvl Gani v. Krish- 
najiBhikaji .... 10 Bom. 418 

21. — Bight aoquind by piuv 

ohaBoi^Ad XI oj 1859, ss. 11, 7 . 7 , 5i-~8i€ of 
share of zamindari. A, in exchange for his lakhi* 
raj land, obtained in 1791 from his zamindar 441 
bighas of m&l land, which zamindar thereupon 
created ront-froo. zamindar fell into aizeais^ 
and the zamindari was sold. Subsequently, tiiroe 
persons, who had booomo owners of too zamindari, 
applied to tho Collootor under s. 11, Act XI of 1859, 
and tho Collootor opened separate aooounts with 
each of them for the revenue of their respeotive 
shares. The revenue duo from one of them foil 
into arrears, and his share, which inoluded tho 441 
bighas, was sold under s. 13, and purohased by 
the plaintiff, who now sued the descendants of A 
to recover possession. IfsM, that a sale cd a share of 
a zamindari under s. 13, Act XI of 1859, does not 
convey to the pnrdiaser the share free from all 
inoumbranoes created by tho former zamindar, 
but he acquires the share, as laid down in s. 64, 
subjeot to all incnmbiBnoes.* Kasinath Koowab 
V. Bavkubshabi Chowdbby 

8B.L.aA. 0.448 

8AJ. ELabhunath Koonwab V. Bunko Bkkaui. 
Cbowdsby 12 W. Bi dAG 

22. - Ad X/ 0 / 7359, 

9 . 52— 0 / pttfchassf to eject hMers of houda 
and ninhkoicia tenures. Where oertain howla and 
nim-howla tenures were never set asido 1^ the 
Revenue Settlement or Revenue Commissioner 
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4. INGUMBRANCES-eonfd. 

(d) Act XI or 1850— coiiffi. 

Ofdcn from the time they wen nooided u exietuig 
rightful heiedituy tennxei of thoie olarns at the 
Snt flottlement that the purohanr of the 
•oasat talukh could not eject the holders of thon 
tenons under a 32p Act XI of 1860* so long as they 
paid their jomma according to the settlement 
jnmma-bundL Buboda Kamtb Laha v, Gobind 
Ghuitobb Gooho. Kalbb Kixkub Roy v. Go- 
BnmGHUXDBRGooHo . 7W.&60 

28. AelJCJ 0/ 

s. S7^IneuiKAran€es-^Righi of pwtchaMf. A pur- 
chaser at a sale for anean of nrenue with a para- 
mount title under s. 37, Act XI of 1859. acquins the 
•estate free from any incumbrance which accrued 
thereupon from the laches of former proprioton. 
In the same way as he would have acquired it free 
Ikom any incumbrance enated by sale, lease or 
mortgagoii In the absence of any proof to the oon- 
tmiy* such pumhaser must bo assumed to be the 
•owner. Tbakoob Das Roy Chowdhby u. Nubbxn 
KisbbvGhobb .... 16W.B.662 

24. - ktt XI of 1859, 

A. 87^-J8uit to caned undor^tenwreo^Righi of pwr^ 
eftoMfs. On the 13th January 1871 A and R 
purchased an estate sold for amars of Govomment 
terenue. Urn original proprietors assorted their 
right to ooUeot the rents of a portion of the property 
by Yirtue of holding two shikmi talukhs and a 
howla tenon. This right was affirmed by the High 
•Court in April *1875. R had pnYiously sold his 
Interest to & On the 29th May 1876 A created a 

S tni of his 8 annas in favour of D and E, and on 
B 4th July 1876 C purchased all the rights of the 
•original pnprietor. On the 18th January 1877 
A sued under Act XI of 1859. s. 37, to cancel or 
wary the tenons, making the originai proprietors^ 
O and various tenants, defendants. 0 objected 
that A had no rig^t at suit or cause of action, as 
he had parted witii all his rights to D and E, and 
‘lhatt as his entin intenst, in the estate was only 
8 annas, he could not sue to cancel a part only m 
the Bub-tenums. D and E then applied to be 
^ asade partlsB. Rdd they could not sue, as they 
' wan not vnrdhasen of an entin estate within a 
87i Aet Xl of 1859. Even on the assumption that 
J) an^E wan properly made idaintiffs, the lower 
Appeuata Gonrt Bhonld have taken into consider- 
awon oertain admiasums made by tihem as to the 
Asistenoa of the nnder-tenun, both befon and after 
the GofSsnmBBt sale. Ereemunt Ram Rog v. 
Xeafeaer CAmAiJ F. A 481, fbllowad. Dwabxa- 
9ATB Pal tK GmBHonnrDXB Bubdopadhya 

X. Xa B. 6 Onlo. 827 

28. Aet XI of 1859, 

•BB. 52-^iUMlsf9imd s s f a f s J Ptiiffaf of tMA 
if jMiwumsalltf bsMIscI— D iffri^ 

Sg. jj €f me Mi m ^ 

~BMg.AdyiJctUU. IhaiO^t- 
if wMth. MNttaB>paah.Mrrtfw.d.iiBmr Aot 


SAIiB TOB ABBBABa OV BBVBHUB. 

eonidt 

4. INGUMBRANGES-ccmld. 

(d) Act XI ov 1859-eoiifd. 

XI of 1859 by the Golleotor of the 24-FBigannahB 
for aman of nvonue of the estate in the Bunder- 
bunds on which the defendant was the holder of 
mokuimri mauxaai jungleburi tenure^ under whioh 
he was to clear away the jungle and then to culti- 
vate the land with paddy. The estate was one 
borne on the ngister of nvenue-paying estates in 
the Gollootorate of the 24-PBrgnnniui8, and then- 
fon within that GoUeotorate with nga^ to the 
pnvisbns of Bengal Act VII of 1868, s» 10. The 
district of the 24-PBrgunnahB is a permanentfy- 
aettled district, but the portion of it forming tiSe 
Sunderbunda was declared by Regulation 111 of 
182^ 8. 13, not to be inoluded in the permanent 
settlement. The Sunderbunds tract was, more- 
over, Reg. IX of 1816^ formed into a eoparate 
jurisdiction for settlement purposes under an officer 
styled^ the Gommissionor of the Sunderbunds, who 
Is subject to the direct control of the Board of Rev- 
enue, and independent of the Golleotor the 24- 
]^igunnah8. Jn a suit after notice to quit to 
eject the defendant, and obtain possession of the 
land, or to have the defendant *8 t^ure annulled 
HM, that, whether the term ** diatriot ** was used 
with reference to the jnrisdiotion of the Civil Gourts 
or the Revenue Collector, the plaintiff was the pur- 
chaser of an estate in a ‘^permanently-settled 
district ** within the moaning of s. 37 of Act XI 
of 1859, and not in a distriot “ not permanently- 
sottled *’ within s. 52 of that Act ; and he was tlmre- 
fore entitled to eject the dofendimt. The position 
of the estate within the distriot of the 24-Pergnnnahs 
was not affected by the appointment of the Com- 
missioner of the Sunderbunds as an officer specially 
invested with the powers of the Collector within a 
oertain portion of that district. alao, that the 
defendant’s tenure was not protected as being one of 
“lands whereon plantations have been made’’ 
within the meaning id s. 52 of Act XI of 1859. 
Hdd, further, that, though there was no permanent 
settlement of the lands sold to the plaintiff, they 
fell within the definition of an “ estate *’ as given in 
Bengal Act VIII of 1868. Bholamath Babdyo- 

PADBYA V, UXAOHUBH BaNDYOPADBYA. UXA- 

CBUBN Bandyopadbya u. Bbolakatb Babdyo- 
FADBTA . I.Ii.R.MObIo.440 

26. Ejadmani, 

of—BeMomi laaaa obtained bg defauRing prapHdor 
from purdbossr oi revenue aate, effieet if, cm 
undardenurea^Act XI of 1859, ss. 87, 58* A 
mehal belonging to defendants Nos. 1 a^ 2 was 
brouf^t to sale for airsan of Government rBVBniN 
and purchased by defendant No. 6» from whom the 
plaintiff obtained a talnkhdaii pottah of a porllflB 
of the land comprised in the nmal. Tho puintiff 
thereupon sued to eject defendant No. 4, rdio was 
in poaseashm of the land under a lease whioh was 
found to have been granted pievionB to the revenue 

Bale. In the salt it was foond that tho pleiffttff 
obtained the tahilAdaif pottah as BM 
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(rf) Act ZI or im-eeild. 

for defendant No. 1. NeM, that the pioviuonii of 
B. 53 of Act XI of 1869 applied to the oaae, and that 
the idaintiff vras not entitled to intorfora with the 
tenancy of defendant No. 4 or eject him, and that 
the BOit had bom rightly diamiaacd. ^SH Bi- 
HABl Bosi «. PCTBITA ChuNDBB MOZUMDAB 

Z. li. B 16 Oalo. 860 

E7. - Act XI of m9, 

M. 57 and 55— Adveraa posseseiotir-LimUaiion- 
The plaintiff had been proprietor of an oatata which 
n-aa oM for arrears of Government revenue and 
mpuzchaaed from the then purchaaer bv the plaint- 
iff in 1886. He applied under Gh. X of the Bengal 
Tenancy Act for the moaBurement of the estate 
and the proparation of a zccoid-dE-rights, and the 
Revenue Officer deputed for those puipoaea found 
that a portion of the estate held by the defendant 
eaa mfi land, though it was hold as lakhiraj under 
M'rtain Banads, and as he also found that no rent 
had ever been paid for it, it was ontoied on the ze- 
cozd-of-rightB as mAl land held under those sanads 
as lakhiraj. The Special Judge on appeal by the 
plaintiff held that the land having bwn found to 
be mAl should have been entered as mAl land nn- 
asBesaod with rent. In a suit to have the land 
nSBeBBed with rent, it was found that the aanads, 
under which the defendant claimed to hold, were 
granted not by any prodecoBBor in title of the plaint- 
iff, and were of a date anterior to the Formanent 
Settlement. Held, that the advezae poBSOBsion Bet 
up by the defendant was within the meaning of 
R. 63 of Act XI of 1869, an inoumbranco Bubject to 
which the plaintiff, as a proprietor whoao estate 
had been sold, took it on repurchase. If such 
adverse poBseBsion therefore were suffleiently long, 
the suit would be barred by limitation. Tmi 
plaintiff could not be regarded as a person who had 
acquired the estate free from all ineumbrancea 
which may have been imposed upon it after settle- 
ment ** as provided by a. 37 of Act XI of 1869, and 
could not thozeforo claim (as held by the lower 
Appellate Court) that his suit waa not barzed, hav- 
ing been brought within twelve yeazs from the date 
of the Bale foi^ arrears of revenue. The case was 
remanded for findingB whether the land was mAl 
or lakhiraj, and whether the defendant's adverse 
pesBesBion was long enough to bar the suit. Kabmi 
Khab V. Bbojo II ate Dab 

I, la B.'SE Oftlo. 844 

88. - - Bight of audtvm- 

V^ort^iitMirctoanwoIio^^ of 1859, 

a. 87^wU to caned wufer-feaiives— Parftsa. The 
right that is riven by s. 87 of Act XI of 1859 to the 
auction-pnzehaBer of an entire estate in the penna- 
nontlv-settieddistriotB of Bengal, Behor, and Orissa, 
■old for aneazB of revenue, to avoid and annul an 
uj^r-tenure, ia a ziAt that moat be ezezoised by 
all the purahaaeza jointly where there are more 
pmhaBBia than one. Jatra Mohuv Sbv o. Auk- 
HD. Gbahdba Cbo wdhbv • I. Ii. B. 84 Onlo. 884 
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A INCUMBRANCES— eoiifd. 

(d) Act XI or 1869— coald. 

Akbil Gbandba Ghowdhby V. Jatba Mokak 

Sm 10 .W,Br. 81 A 

-PwrehaHTotarc^ 
venue eaU-~Aet XI of 18S9, ». 57—** Entire eetatee "* 
^Partition hg ColUetor, effect of^Edatee PoHition 
Ad {Beng. Ad VIII of 1876). a. 123^** Time of 
eeUlement." A new estate created upon a partition 
by the Collector oomea within the meaning of 
" entire estate " in s. 37 of Act XI of 1869. The- 
worda “ time of settlement " in that section moan 
the time when tlio oontraot was made with Govern- 
ment, and in the ease of a permanently-aettl^ 
estate moan the time of permanent aottloment. A 
partition by the Collector merely apportions the- 
amount of revenue ; there is no settlement of the 
revenue in any sense at the time of such partition. 
Koowab Sinob e. Goub Sitndbb Pbbshad Sinoh 
I. L. B. 84 Oalo. 887 

80. ; Ad XI of 1859. 

a. 57—" Ejedp" meaning of^'* Entire edaUr mean- 
ing of— Notion When an estate sold for arreaza* 
of revenue is recorded in a separate number in 
the CdUector's rent-roll with a separate revenue 
aseesaed upon it, and the specification in the sale 
oertifloate granted under s. 28 of Act XI of 1869 
in the form preaezibed the Act shows that tho 
estate sold was an entire estate, the mere fact of a 
portion of the lands of that estate being joint with 
those of certain other oatates cannot stand in the* 
way of its being an entire estate within Aemeani^ 
of a. 37 of the Act. Held, that the aignifioation 
of the word "eject " in a. 37 of Act XI of 1869' 
indudcB such partial ejectment as would zesuli 
from a decree authorizing realization by the plaint- 
iffs of rent in proportion to their shm from the- 
oultivating zaijrats on the land. Kali Proeanna 
Quho Chowdhuri v. Bi(^ 90 si(unreported), diatinguish- 
cd. Held, also, that a decree for partial ejectment 
and joint possesaion o n be m %do in fevonr of a co- 
owner of property. Hvlodhur Sen v. Oeoroo Daa- 
Bog. 20 W. B. 126 ; Badha Proead Wadi v. Eeuf. 
/. L, B, 7 Cole. 414. approved of. Hdd. farther 
that the law does not require any notice as a nooes- 
Bare preliminaiy to a suit to avoid an under-tenure, 
although the tmure is not ipao fado avoided by a 
sale of the estate for arrears of revenue and is only 
liable to be avoided at the option of the purohaser 
at such sale, but such option nmy bo ezorcised by 
the institution of a suit within the time allowed 
by law. Tita Bibu v. Mdheah Chandra Bagdd. 
I, IhB. 9 Cate, 683. referred to. Ramal Kuxabz 
Gbowdhubabi V. Kibav Geaitoba Rot 

80.W.ir.889' 

01^ Unrecorded loc- 

padnere. pnrehaee hg—Ineumbraneee—Ad XI of 
1869. ee. 57, 55. A. In November 1862, pordhased 
a portion of an estate sold inezeontion A a deoiee 
against the then proprietor. lUasalewionotoon- 
firmed till the 9th Febniazy 1863. Default oooiuied 



( IMSS ) 


DIQBST OF CASES. 


( IWM ) 


BALS TOR ABBBAB8 OT 

COilM* 

4. INCUMBRANCES— coiitd. 

{d) Aot Xt OF 1869— eoii<A 
in the payment of the Government revenue in Janu- 
ary 18^. and the entire estate was put up for sale 
by the C^Ilootor and purchased by A on the 29th 
Maroh 1863. HM, that A, at the time of his 
second purchase^ was an unieooidod co-partner of 
an estate within tho meaning of s. 63 of Aot XI of 
1869» and therefore took the entire estate subject to 
all the inoumbzances existing at the time of the 
Government sale for arrears of revenue. Abdool 
Babi V. Ramdass Goondoo . 1. li. B. 4 Galo. 607 


8ft 


Be-pvrehtue hy 


eihpropnticr — RighU o/ itnder-fenaiile— /nciim6fan< 
CM— Act XI of 1859 1 s. 53. Under s. 63 of Act XI 
of 1869i a co-proprietor who purchases an estate 
at a sale for arrears of Government revenue takes 
it subject to the incumbrances created by tho de- 
faultiiig proprietor. Mahomed Gasi Ghowdhet 
v.IiiioB8TBB 7B.L.B.AP. 68 

8.0. Mahomed Gaeee Ghowdhet v. Peabee 
Mohun Mookebjee . 16 W. R. 186 

And this is so whether he purchases benami or from 
the bmmmidar alter his purchase. See same case 
and case of Alum Mahjee «. Ashad Aia 

16 W.B. 188 

8a Aot ZI of 1860, 8. 64— Bmd 

/Eds tneumbrancee. The object of s. 64, Act XI 
of 1869i Is to protect, not every incumbrance which 
may Yfo set up, but only hand fik incumbranoes exo- 
cuM in contemplation of an impending sale or in 
fraud of a possible purchaser. Tl^eie sumunding 
oiroumstanoes suggest such creation, it is for tho 
party setting up the incumbrance to establish its 
bond /Ede character. Mohobub Mookebjee v. Jot- 
X18HEH Mookebjee . 6W. B^l 

84. - Ltase of a shaft, 

A lease of a share is protected under s. 64, Aot 
XI of 1869. Kalee Fuddo Gbose v. Mohohub 
Mookebjee , 7 W. Z 886 


8a 


and 8. 18— Lidbtlt^ to tficEiE- 


bmness— ifobiifafi Ua n I nquiry as to UUe of 
nMsasd oimurs of share sotd^Benami transfers — 
LUnitaRan Act {XV of 1877), Reh. II, Art. 114. 
After the sale rd a share in an estate under the 
provisionB of Aot XI of 1869, a suit was Inought 
to estabitoh a mokurari lease, as an incumbrance 
under a 64, upon the share in the hands of the 
parehaser. TOa share having been held several 
snoeesaive benami hdlders, the main question was 
whether those who had granted the mokurari were 
entitled to all or to any, and what part, of the 
land oompiiaad in their grant ; and as to this popt 
the moat important faot waa the actual possession 
or xeeei^ of the rents ; this being also material 
in regard to limitation under Aot Xv of 1877,8bh. 
n, Art. 144, the twelve yeaia* bar commencing 
fiomtae date of the poaosanon first held adversely. 
IMAXEAHin Bboux n Kaxubwabz Fbbsbad 

X,XaB.MCtalo.lOe 
I X..&18LA.160 
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(d) Act XI or 1869— coaid. 

86. and 88. 10, 11, 88, 68, and 

Soli. A — Rights of parehaser of share of estate 
admitted to special registration vnder ss. 10, 11 
of Act— Rights of mortgagee of share against 
purchaser. There is a clear distinction between 
the rights acquired under ss. 63 and 64 of Act 
XI of 1869. Under the former section, tho terms 
of tho certi6oate given under Sch. A are limited, 
and a purohasor under that section acquires the 
estate subject to all incumbranoes existing at the 
time of saJo, whether created before or after the 
default, and oven up to tho date of tho sale ; but 
thoie is no such limitation to the terms of a certi- 
fioato given to a pniehaser under s. 64, and all 
incumbrances created alter the date on which 
a purchase under that section takes effect, that u, 
after the date on which the default was committed 
are void. A share of . a talukh admitted to special 
registration, under SB. iO and 11 of Act XI of 1869, 
was advertised for sale under that Act in default 
of parent of the June kist of Government revenue. 
On tho 26th Julv tho recorded sharer mortgaged 
his interest in that share to the plaintiff, fiio 
sale took place on the 26th September, and the diaxe 
waa purchased by the defendant who obtained a 
sale cortifioate in duo form under tho Aot declaring, 
in aoooxdanoo with s. 28, that his title aoorud 
from tho 29th June, tho day after the latest date 
allowed for payment of tho June kist. Hdd, that 
the mortgage was of no effect as an incumbrance 
under s. 64 of the Aot. Ghowdhbt Jogessub 
Muluok Khetteb Mohuh Pal 

I.L.B,17Calo.l48 

87. Act XI of 1859f 

ss. 13, 14, 28, 29, 37, 54 — Share of estate, sale of~^ 
Mokurrari kaser-Rights of purchaser of share of 
estate^Merger. Tho sale of a share of an estate 
for arrears of revenue, under tho provisions of Aot 
XI of 1869, does not affect, wholly or in part, a 
valid mokurrari lease of lands comprised in the 
estate, notwithstanding the faot that the lease 
is held by some of the defaulting proprietors 
of tho share odd, having a fraotiow proprietary 
interest therein. Kasimoth Koowar v. Bankuhehary 
Choufdhry, 3 B. L. R. {A. 0.) 445, and 
Chwider Chowdhry v. Pramotho Nath Roy, 20 W. B 
254, referred to. Aizul Hobsbiv v. Rajbuw 
8ahax(1903) . LIaB.80 0alo.1071 

88. Lease of 

Romnue Sale Law {Act XI of 1859), s. 37, eL 

** Permanent building.'* The word lease," fat d. 
Fourthly of a 37 of Aot XI of 1869, does not mess 
a lease from the samindar only. Kxboh Gbuhdbb 
Roy a Nxxuddx Taluxdab (1908) 

I. L. & 80 Ctala 488 

88. " '* — Jaeuiiibiwaes^** 
Act XI cf 18S9, t. S S —Pnprittai^** Sab" ar 
"parOam," Km pn jr U a n - 

DOt aaatgnai fo amlgagaa ‘WmU at S&aMa t» 
raaaaarhiQ Hm w^aBdnt on IWb 
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4. INCUMBRANCES-eoiKA 

(tf) Aot XI or 1869— eoifclA 

February 1806, puichaaed an estate sold in ozoon- 
tion of a dooree of tho CiTil Ck>urt against the then 
pfopriotoiB. He obtained his sale oertiOcate on 
2lBt Maioh and was put into possession on 29th 
April 1806. Default ooouned on 12th January 
1806 in payment of the Government revenue on the 
estate which on 26th Maroh 1896 was sold under 
Act XI of 1860 for arrears of revenue and pur- 
chased by the respondent. HM^ that at the time 
of his puroh|tBe at the revenue sale the respondent 
was a proprietor of the estate within the moaning 
of B. 63 of Aot XI of 1859, and therefore took it 
subject to the incumbrances existing on it at the 
time of Hido. Neither the fact that the sale by the 
Civil Court was subsequent in date to the default 
for arrears of revenue nor tho further circumstance 
that under the revenue sale certiBcato the purchase 
related back beyond the actual date of the sale and 
took effect from the 13th January 1896, altered the 
ownership of the estate nor made tho respondent 
any tho less a proprietor. Where “ sale ’* or 
*' purchase ** is spoken of in Aot XI of 1859 in con- 
nection with time, the time meant is that at which 
the sale actually takes place and not that to which 
its operation is carried back by relation. 8. 53 of 
tho Aot is a proviso to, or qumification of, s. 37. 
There is no implied limitation in s. 53, which re- 
stricts its operation to defaulting proprietors, 
rihdool Ban v. Bamdaaa Coandoot L L, JR. 4 Caic. 
fiOYt approved. Mortgagors assigned to their 
mortgagee a debt duo to them from a third person, 
and in taking tho account of what was duo to the 
mortgagee, the Courts in India debited him with 
the amount of the debt, though ho had not re- 
ceived it : — Ileldf that it lay upon tho mortgagee 
to use reasonable diligence to recover it from the 
debtor, and it appearing that no serious attempt 
had been made to do soTit had boon rightly debited 
in the account. Shyam Kumabz v. Rambswar 
Stsou (1906) I. L. B. 02 Oalo. 27 

(e) Madras Act 11 ov 1864. 

40. Mad Ad 11 of 

1864^aU of land maftgagtdr^PwchaM hy morl- 
fagea-^ByuUy of redemption. Where land has been 
mortgaged and while in the possession of the mort- 
gagee md for arrears of revenue under Madras 
Aot n of 1864, and purchased by the mortgagee 
at the revenue sale, such sale does not necessarily 
deprive the mortgagor of his right to redeem. 
JAYABn Lasodiata V . Ybbudakdi Pidda 
Aradv . LL.B,7Xad.m 

it ) Bwoal Act VIE ov 1868. 

41 . Bang. Ad VII of 

1363, «. ly^AudUM'pwdtaMrt right of^Lakhi- 
^ gr ant Onus probandi. A person seeking to 
obt^lJiebttiefit iris. 12, Bengal Act VII of 1868, 
must give some primd faek evidenoe to show that 
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(/) Bengal Act Vll of 1868— ccmcfd. 

the incumbrance which ho sooks to avoid is an incum 
branoe falling within tho terms of the section, — 
that is, SA incumbrance imposed on the tenure by 
some one who previously hold it. The law relating 
to lakhiraj grants reviewed and explained. KOY- 
LASllBASUJNY DOSSES V. GOCOOLMONI DOSSSI 

I. Ii. B. 8 Galo. 230 : 10 C. L. B 41 

{fj) N.-W. P. Land Revenue Act. 

42. - JV.-ir. P. Lafid 

Revenufi Ad {X!X of 7873), m . 166, 167, 168-^ 
AgricuUuriata* Loans Ad {Xll of 1884), s. 6 — 
Takavi haw-^ale of house in default of payment 
of loan — Effed of sueh sale. The provisions of 
SR. 166, 167, and 168 of the N.-W. P. Land Revenue 
Act, 1873, apply only to the sale of a patti or niahal. 
Where therefore a house upon which there existed a 
prior incumbranoe was sold on account of Jthe non- 
payment of certain takavi advances, it was AeU that 
such sale did not avoid tho prior incumbrance. 
Sheo Sampat Pandb v. Bandiii; Prasad Mzsr 

I. L. B. 22 AIL 821 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OP. 

1. ' Fiirohager of rights of Gk>v- 
erziment— Ltmitoltda. An auction-purchaser of 
the rights of Government in a talukh sold for ar- 
rears of revenue is not privy in estate to the de- 
faulting proprietor. Ho does not deprive his title 
from him, and is bound neither by his acts nor by 
his laches. The purchaser, moreover, is bound by 
no limitation which would not bind or affect the 
Government. The talukh in this case having come 
into the possession of Government by resumption 
in 1841 : — Held, that the auction-purchaser could 
have no better title, and could be in no bettor 
position than the Government at the time of re- 
sumption. Bvslool Rahman V. Prandron Dutt 

8 W.B.222 

2. ' Purchaser at sale on de- 

fhult of Purchaser of r^phts of Govern- 
ment— Govemmeaf prodamation--~Ad XI of 1869. 
The Government having sold its samindari rights 
in certain talukhs after a proclamation that the pur- 
dhaser would be bound to abide by the settlements 
entered into by it with the defendant talukhdars, 
one of the talukhs, a mehal, J. C. B., was purchased 
with this reservation by M, who then sued without 
success to eject the proprietor of the said talukh. 
After this, Jf having defaulted in the payment of 
the Government revenue, the mehal was sold lor 
arrears under Aot XI of 1860, and purchased by 0. 
EM, that 0 was in a very different position tom M 
(who had purohased the samindari rights cri the 
dovemment), and was not bound by the terms ol 
the Government proclamation, but was, as his 
sale oertifioate showed, the purdhaseis of an tntfae 
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eitoto aepftntely xeooidad oo the GoUeotor'fl xen^ 
nil. Gbolam Mukbdoom v. Ashuox Jan Bibii 

S6 W. B. 86 


a Blglit to resume and assess 

lakhlrsj— dd XI of 1859, a. 54. When the 
fomier proprietor had a rif^t to bring a anit to 
resnme and afleoM lakhiraj land, the anotion-pur- 
ohaaer of hia righta and intoreata aoqnirod the aame 
right under a 64, Act XI of 1859. Dabsb Muhnm 
Gbowdebain V. Faqvbbb Chundbb Shara 

W.B. 1864, 898 

4i Fbrlod from which title of 

puTohaeer dates— rid / of 1845, a. 20. The title 
of an anotion-purohaaer at a aale for arreara of 
lersnue aooruea, not from the date of aale, but from 
the date on which the aale was confirmed, and certi- 
ficate granted under a 20, Act I of 1846. Dhbput 
S nniH a Mothoobarath Jar W. B. 1804, 878 

6. , . Liability for Government 

revenue— to neooar numeif paid far mrtara 
of fsceaue— rid XI of 1859, a. 21. The purchaser 
of an estate sold for arrears of revenue on the 20th 
]Ebua tbo latest date of payment of the ravonue 
doe for the three months previous to Pous, is not 
entitied to recover from the defaulter the amount 
cl revenue which he was aobaeqoently obliged to 
pay for the month of Poua Kbbmb Soordabbb 
bossu o. Novdkooiiab Goono • 4 W. B, 78 


8i 8uU for fnoney 

ptdd for arraara of fsMiMM— Uloruder of Oovam- 
mni$ mesua—rippodtonfseiif o/ reueaiie— Pur- 
dbsMf*# UoUntUp. Oovemment revenue does not 
become due from day to day, but at certain apwi- 
fled times, according to the oontraot of the parties, 
ortheoustomof thedistrictin which the lands liable 
to pay sndi revenue are aitnate. It is not therefore 
Uafie to apportionment; and the pexeon who is 
the owner ol a revenue-paying estate at a time when 
the payment of the revenue falls due is the only 
person liable for its pigment. The purchaaer A 
an estate which pays Government revenue takes 
it siftjeot to all revenue and ceases, whether in 
anesr or accruing. Belfl, therefore, ta a suit by a 
puohaaer for a certain sum for Government reve- 
nue and oesses, which became due after the date of. 


thons^ due for a period previous to, his purchase, 
whiSsum he alle^ he had been commlled to pay 
to save his interest in the subject of his purchase 
that he was not entitled to recover. Gratbafut 
fiDiUB 9. Gbirdba Gruxtobb Roy 

I. L. B. 6 Oalo. 888 : 7 O. L. B, 486 


See Wobbbb Bboum v. Fuiloobibsa 

W.B, 18641, 878 

7. Begiaiarad oeea^ 

jwiBf loa^ Government 

levmus being a paramount charge on the land, it 
adheres to the hind and to eveiy portion of it in- 
dtpendently of the hands into which it passes, or 
the aabordinate rights that may have ben oieated 


eoaid. 

6. PURCHASERS, RIGHTO AND LIABILITIEB 
OF— conhi. 

bv the occupant out of his own qualified proprietor- 
ship ; so that, even after a valid aale of me land Iw 
the occupmt to a purchaser who neglects to get hia 
name registered in his books, the CoUeotor may, 
after giving notice of the failure, to pay the revenue 
to the registered occupant, in whom alone, aocordmg 
to the Bombay Survey Act, 1 of 1886, vests the ri^t 
of conditional occupancy, put up the land for sSto, 
and the purchaser gets occupancy rights free from 
all claims on the part of the first purchaser. Gordo 
Sriddrbsrvab v. Maboar Sarbb . 10 Bom. 410 

8. — - Bang. Sag. XLir 

of 1793, aa. 5 and T^Bnkaneamani of rani. The 
object ii s. 6, Regulation XLIV of 1793, taken 
together with s. 7, was not the dostmetion of the 
nnder-tonnrcs upon the sale of the parent estate for 
arrears of Government revenue. It only empow- 
ered the purchaser at such sale to avoid the sub- 
sisting engagements as to rent, and to enhance the 
rent to that amount at which, according to the 
established uses and rates of the pergunnaa or dis- 
trict, it would have stood had the cancelled engage- 
ment so avoided never existed. QiuBrs ; Wliether 
such a power was pven onlv to the purchaser or 
to him and his heirs, or whether it was a power 
attaching to the aamindari and passing to subse- 
quent purchasers. Srubromo Y xi o. Sums Crdr- 
dbbRoy . 8 W. B. P. 0. 14 

8.0. SUBROROTBB V. SUTTBBS CrURDBB BoY 

10 Moo. L A. 188 

9. ■' Bang. Bag. XI 

of 1822, aa. 30, 33— Bang. Bag. XLIV of 1793, 
a. 5 — Bang. Bag. VIII of 1793, a. 51. A samin- 
dari was sold for arrears of Government revenue- 
under Regulation XI of 1822. The purchaser's 
representatives sued to enhance the rent of the 
under-tenure. Held, that they had no ri^t to 
enhance. The rights of the purchaser were defined 
by ss. 30 and 33 of Regulation XI of 1822, which 
were repealed by Act XII of 1841, and that Act, 
with the exception of the Ist and 2nd sections, was 
again repealed by Act 1 of 1846. Neiiher of the 
two Ust-mentioned statutes contains any saving of 
rights acquired under the statutes whichit repealedr 
but expressly limited the enlarged powers which 
it gave to purchasers at sales for revenue arrears to- 
purchasers at future sales. A sale for arxeam of 
revenue cannot of itself merely, and without any 
act, proceeding, or demonstration of will on the 
part of the purchaser, alter the dharaeter of an 
under-tenure. Acmhls ; 8. 6, Regulation XLTir cf 
1793, is now of no force for any purpose but that of 
declaring the general prineipm umn which all the 
subsequent legislation has proceeded, fria., that of 
putting a purchaser at a sale for arieatB of revenue 
m the position of a party with whom Rm perpetual 
settlement of the estate was made. Bbeie aa 
under-tenure ezisted at the time of the deoenniil 
settlement, the cmly right which the aaarinder 
could SKeroise over it was that jMmlmed by a 6l 
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of Regulation VIII of 1793. The decision in the 
case d Sumomojf^e ▼. SttUees CAunder Roy, 70 
Jfoo. 7. A. 123 f commented on, explained, and le- 
iteiated. Satyasaran Guobal v. BIahish Chav- 
dba Mittkb . . 2 B. Ii. B, F. O. 88 

9. C. SuTTo SuBBUN Ghobal V. MouxBH Chuit- 
DBB MiTTEB 

18 Hoa I. A. 208 : 11 W.B. P.0.10 

8.C. in High Court, Sutto Churn Ghobal v. 
Hohkbh Chundicb Mittkb. Sutto Churn Ghobal 
V. Tabinee Churn Ghosb . . 8W.B. 178 

10. Certified purohaaer— if d IT/ 

of IS59, s. 33 — Suit by certified purchaser — Bena- 
midar, A certified purchaser at a sale for arrears 
of revenue, suing to recover possession of land from 
which ho has been ousted, is not debarred from tho 
Ijenefit of s. 30, Act XI of 1869, unless ho has 
acknowledged himself to be a lienamidar. Jaoub 
Rah Deb v. Ramlochun Mudduck 

fiw.Kse 

Review rejected .19 W. B. 180 

U. - Ad XI of 1869, 

M. 36 and 53 — Purchase by former proprietor. 
One of the co-sharers in an estate which had been 
Rold under Act XI of 1869 sued to recover her share 
from tho certified puiehasor {M), himself one of tho 
original owners. Her case was that she provided a 
portion of the purchase-money, but that her name 
was not registered on account of M's having no 
written authority to act on her behalf. M, how- 
ever, executed an ikramamah in which he admitted 
receipt of tho purchase-money of plaintiff's 2 annas 
share, and covenanted to give her posscHsion. l>o- 
fenduit denied having received any contribution or 
consideration money from tho plaintiff, though 
admitting execution of the ikramamah. Held, that 
no separato title was given to tho plaintiff by tho 
ikramamah, and that tho suit was substantially 
one to oust a cortifiod purchaser on tho ground 
that part of the purchase w'as made on behalf of 
another person, and tho suit was therefore barred 
by s. 36 of Act XI of 1869. Held, also, that there 
is nothing in Act XI of 1869 which makes it illegal 
for a former proprietor or co-sharer to bo a pur- 
chaser of his estate at a sale for arrears duo on that 
estate. Neynum v. MuzunruB Wahid 

11 W.B. 866 

^ — ■ Decree setting 

wfcf eged of not executing, within six months 
ppofe, yalidiiy of — Bight of audion^purchaser to 
^ng suit for declaration of title and possession — 
Fesenus Bede Law {Ad XI of 1859), s. 34. Cortoin 
property having boon sold for axreazs of Govom- 
mont revenue, tho defaulting tenant brought 
a suit in the Civil Court to have tho sale set aside, 
and obtained a dooree which he did not attempt to 
tiU •fter the ex^iy of six months from 
date. Held, in a suit brout^t by the auotion- 
PBiohaaer to recover poBBeaslon d the share he had 

70L. V. 
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brought at tho sale, that such non-execution of tho 
dooree had tho effect of restoring the sale so far as it 
concerned the defaulter, and that the plaintiff was 
entitled to succeed. Abdul Lotiv v. Yoirsuvv Ale 

I.l..B.81Calo.866 

18» ■ 1 — Liability of jmr* 

chaser at a sale, who enters into possession of the 
purchased property, to account for mesne profits 
to the person in whose favour the decree is subset 
quently reversed. A purchaser of property at a sale 
under the Madras Revenue Recovery Act, who 
enters into possession thereof, is in rightful pos- 
session until the decree is set aside. He is not there- 
fore a trespasser and liablo to make good any loss 
sustained by tho rightful owner by being kept out 
of possession ; but ho is bound to account for mesno 
profits, the calculation of which is to be based on a 
proper discihargo of tho stowanlship of the property: 
Dakhina Mdhun Hoy Chowdhry v. Baroda Mohun 
Hay Chowdhry, /. L. H. 21 Calc. 142 : L. B. 20 
/. A, 160, cited and followed. Perumal Udatab 
V. Kbishnama Chkttvab . L Li B. 17 Mad. 861 

14. - Ad XI of 1859, 

s. 54 — Bide of share of Hindu widow — Eged of 
sale on reversionary interest. Where a share of an 
estate hold by a Hindu widow was sold for arrears 
of revenue, it was contended that under, s. 64 of Act 
XI of 1869, tho estate acquired by the purchaser 
lasted only during tho lifetimo of tho widow. 
Held, that tho purchaser did not take any interest 
limited to tho life of tho w'idow, but that tho entire 
share passed by the salo. Deri Dab Chowdhry 
V. Bifro Chaban Ghobal . I. L B. 88 Calo. 041 

16, Ad XI of 1869, 

g, ijmali portion of an edate in arrear-^ 

Arrear separately deposited by co-sharers of other 
portions— Certificate of sale issued jointly to alt 
the eo-sharers—Share of sack co^sharer in the pur- 
chased portion— Transfer of Property Ad {IV 
of 1882), s. 45 — PresiMiip^ion. Where an ostate was 
divided into sovoral shares and one of them waf left 
as tho ijmali kalam and for others separate accounts 
had been opened with tho Collector, and tho ownom 
of the ijmali kalam having failed to pay their share 
of tho rovonuo it was put up to sale, but could not 
fetch a price sufficient to cover the sum in arroan 
and each of tho co-sharors paid the ontiro amount 
of arrear separately, and tho Collector issued a oer- 
tificato of sale jointly to thorn \—Held, that tho 
diffbrent sharors should 1» entitled to equal shares 
in tho purchased estate irrospootivo of their shana 
in the parent estate. That there being no evitooe 
to show how the Collector made up the arrear from 
the funds which the parties respectively advanced, 
the presumption was that tho Collootor t^from 
each of the funds an equal share. 

V. AxuoKoeb 4O.W.W.406 

at a 

retiSRiie sola— ss, 28, 35 and 37— 

161 
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** JBniire utaie** meaning o /— of ulaU 
being neofded under a dieiinet nunuter on the rent 
roB, ufith a separate imiuie assessed upon it — 
Protected interesL When an eetate is nooidod 
under a distinot numter on the tonci or rent-roll of 
the Colleetor with a separate roTenuo assessed upon 
it and the sale certificate granted to the auotion-i^r- 
ehaser under s. fiS of Act XI of 1850 shows that the 
estate sold was an entire estate, the mere fact of it 
comprising undivided shares in certain villages does 
not prevent its being an entire estate. Katnal 
Kumari Chowdhrani v. Kisan Chunder Roy, 2 C, 
W. N. 229, referred to. Prbohath Mittbr e. 
Knuv Gravdra Rot I. Ii. B. 87 Oalo. 890 

17. Mad. Reg. XXV 

of 1802, e. 12-^Madraa Revenue Recovery AtA II 
of 1804, ss. 32, 41. The purchaser at a revenue-sale 
is primd fade entitled to claim the faisal rate of 
rent. Palanz v. Paramasiva 

I, L. B. 18 Mad. 479 

18. Madras Revenue 

Recovery Ad (Mad. Ad II of 1804), ss. 1, 39, 42 — 
Rights of jenmi in MMbar-~Qrant by Oovemment 
of waste land on a cowte. The Collector of Malabar 
In 1860 let defendant 2 into possession of certain 
waste land under a cowle, and in 1872 granted to 
him a pottah for it. The oowlodar brought the 
land into cultivation, but subsequently left it un- 
cultivated and failed to pay the assessed revenue ; 
the land was accordingly attached in 1886 for 
arrears of revenue under the Madras Revenue Re- 
covery Act, 1864, and sold to defendant 3. The 
plaintiff, who was the jenmi of the land, had no 
notice of the grant of either the cowlc or the 
pottah ; ho asserted his right to jenmibhogam in 
a petition presented to the Collector at the time 
of the sale, but the sale proceeded without refer- 
once to his claim. The present suit was brought 
to set aside the sale. Held, that the interest of the 

S imi did not pass by the sale. Sigbutabt or 
an V. AsBTAMxrRTBX • I. Xi. B, 18 Had. 89 

18. ■ ■ — Madras Revenue 

Bectiery Ad (II of 1804), ss. 42, 44^dle of 
part of u hMing for arrears of revenue due on 
another part The plaintiff sued, as the purchaser 
Qn^r a Court-sale, for possesshm of certain land, 
which the defendant *s vendor had purchased at a 
side held under the Madras Revenue Recovery Act 
for arrears of revenue accrued due on other land 
bdonging to the Judgment-debtor. Held, that, 
under the sale for arrears of revenue the land had 
passed to the defendant's vendor, and that the 
suits should* be dismissed. Sana v. Stbirivasa 
LZi,&18Kad.477 

811 — ■ ■ ■■■ ,■■■-. Madras Revenue 

MkSmry Ad {Mad. Ad II of 1804), s. 42--In- 
auadhrt m ee P ermanent lease at a low rent One 
of the viUagM in a mitta was demised bv the 
mltUdar tq A on a permanent lease, at a rate below 
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l^th the faisal asaosament and the proportion of 
revenue payable upon it. The leasee w interest was 
brought to sale in execution of a decree and pur^ 
chimd by B, and ultimately was sold in 1884 to the 
plaintiff, who now sued the tenant in possession to 
enforce an exchange of pottah and muchalka. In 
the interval, vis., in 18fi8, the village was sold for 
arrears of revenue under Madras Act II of 1864 to 
O, and the defendant claimed to hold the land from 
O. Hdd, that the permanent lease was an bcum- 
brance under the Madras Revenue Recovery Act, 
1864, 8. 42, and was voidable by the purchaser at 
the revenue-sale, although it had not been de- 
clared to be invalid by the Collector. Narasdcma 
V. SuBUNARAYANA . L la B. 16 Mod. 144 

81. Jfeantiig of the 

words ^^ihe purchaser shall not acquire any nghts 
which were not possessed by the previous owner or 
owners.^* The words “the purchaser shall not 
acquire any rights, which were not possessed by 
the previous owner or owners,** in s. 64 of Act Xl 
of 1860, mean that the purchaser shall not acquire 
any rights not possessed by the previous owner or 
owners at some time or another, and shall acquire 
no more than what was the property of the prevfens 
owner or owners. They do not moan any right not 
possessed by the previous owner or owners at the 
date of the sale. Abitoda Pbosad Ghosb v. Raj- 
BiTDBA Kumar Ghosb (1901) 

X. Ii. B. 89 Gala 888 
9 .o .8 0.W.ir.876 


A DEPOSIT TO STAY SALE. 

L Tender of fUl amount of 

arrears of revenue— Madras Revenue Rer 
covery Ad, s. 37— dofe for arrears accrued does 
attachment When a defaulter, whose land has been 
attached and is being brought to sale for arrears of 
revenue, tenders the full amount of the arrears of 
revenue on account, of which the land was attached, 
together with interest and charges under Revenue 
Recovery Act, 1864, s. 37, the Collector is bound to 
stay the sale. When therefore a Collector, notwith- 
standing such tender, proceeded to sell on the ground 
that arrears had accrued between the date of at- 
tachment and the date of tender : Hdd, that the 
sale was invalid. Sbobbtaby or Statb bob Ihbia 
V. Raja Gouhdab . X. IaK 88 MCniL 5 

2 . Biffht of person making 

deposit— Aci / of 1845, s. 9. By Act I of 1846, 
8. 9, it is enacted, with rrferenoo to sales for anears 
of revenue, that Collectors shall, at any time beloie 
sunset of the latest day of payment, receive as a 
deposit, from any party not being a proprietor of 
the estate in ariear, the amount of tiie arrear of 
revenue due from it, to be carried to the oiedit of 
the said estate ; and if the party depositInH, whose 
money ifiiall have been so oredited ss smessidp 
shall prove before a oompetent dvfl Court that the 



11243 ) DIOEOT OV GASEa ( 112 U 


BAIJI tor ABBXaBB OF BBYAOTa- 

anUd, 

a DEPOSIT TO STAY 8 AfJSr--ctmtd. 

deposit was made in order to protect an interest of 
the said party which would have been endangered 
or damaged by the sale of the estate, he shiul be 
entitlod to recover the amount of the deposit, 
with interest, from the proprietors of the estate. 
JIdi, that the person so depositing money for 
arrears does not thereby acquire any lion on the 
estate. Faoan v. S&bumotbb Dossbb Marsh. BBS 

8.C. Sbbbmotbb Dossbb v. Faoax B Hay 76 

a — Bight of one proprietor 

against oo-proprietors — Righiagaiiui ptUnidar 
ol eo^propruior, A proprietor who has paid his 
own and his dofaultmg co-proprietor's diaro of the 
Government revenue to save the estate from sale, 
can recover from him the co-proprietor's share of 
the revenue, but ho cannot recover it from the lat- 
ter's patnidar, whoso only liability was to pay his 
rent to his lessor. Bykuntnath Achabjbb ti. 
Goonoo Ghurk Bosb . 7 W. B B47 

4. - - Bight of person both pro- 

prietor and mortgagee— Payment made ae 
mortgagu to Mve estate from sale. A person who 
is both proprietor and mortgagee is not entitled as 
mortgagee to claim a deduction on account of Gov- 
ernment revenue paid by him to save the estate from 
sale for arrears of revenue, when after resumption 
it ceased to bo a lakhiraj estate, which payment 
it was his duty to have made in his capacity of pro- 
prietor. Doolab CHirirDBB v. Damoodub Narain ! 

8W.B,162 I 

6 . Voluntary payment— PtyAi 

of mortgagee to recover rsventts paid. Suit for - 
Government revenue paid by mortgagee in posses- 
sion of property mortgaged for a debt scoured by an 
instalment-bond executed in his favour by the mort- 
gagor through a mooktear. Although the plaintiff ! 
could not prove the execution by the defendant of ' 
the power of attorney in the name of the person ; 
alleged to have signed the bond for the defendant, ' 
yet as the plaintiff had paid the arrears of revenue | 
due on the mortgaged property in the bond pie 
belief that he had a rightful interest in it, and would ; 
thereby save the property from sale, and bo en- 
titled to recover the money so paid, such payment 
was hdi to bo not officious, and the suit was de- 
creed. Badauk Koowub V. Lalla Sbbtul 
PiBSHAD 6 W. R 128 

0. — ; Ad XI of 18S9» 

e. 9 — Suit by mortgagee fo recover deposil of arrears 
of fswiMis. A mortgagee who obtained a decree 
for possession with mesne profits on 11th May 
1864 sued the mortgagor, under s. 9, Act Xi 
of 1869, to recover a sum alleged Co have been paid 
by plaintiff on account of jSovemment revenue for 
the quarterW kist falling due on the 26th June 
allowing. Held, that as at the time the deposit was 
o^edethe plaintiiS wasthe proprietor of the estate in 
oneexe^ A was not a party contemplated in a 9, 
and the suit did not lie. Jussooa Dossbb v. Mat- 
^omiDosin . IBW.RBAB 
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6 . DEPOSIT TO STAY SALE-Hsmfd. 

I 7. Bede afterwarde 

; set aside— Payment by pwrehaser made pending 
i proceedings to set aside sale to save estate from farther 
sale. Plaintiff, the inchoate owner of an estate 
purchased by him at a sale in execution of a deoree 
^inst it, was held justified, whilst the proceed- 
ings with regard to the validity of the sale were 
ponding, in preserving tho estate from sale to 
another, whether for arrears of Government 
revenue or for tho amount of a decree for which 
the estate had been attached, and when the sale 
to him was set aside and restored to A, entitled 
to be repaid any amounts bond fide paid by him 
for tho preservation of the estate, if A made 
any arrangement with mokuraridars by which the 
, Utter stipulated to pay tho Government revenue 
for him, plaintiff could not recover from the 
{ mokuraridars, there being no privity between 
■ him and them. His remedy was against A, who 
again had his remedy against the mokuraridars. 
Hossbib Bctksh Khab v. Roy DnuirpuT Siboh 

18 W, R B89 

0 ^ lilabllity of estate held by 

! Hindu widow for debt inourred to person 
making payment to protect tenuro— Ad i 
of I 84 S 9 s. 9. An estate mortgaged was about to bo 
sold for arrears of Government revenue, when it was 
saved from sale by tho mortgagee depositing a sum 
sufficient to disoharge tho revenue. Tho mortgagee 
brought a suit against tho person in possession of 
tho talukh, tho Hindu widow of the original mort- 
gagor, seeldng, under s. 9, Act I of 1846, to obtain 
repayment from her personally of tho money paid 
to save tho sale of the talukh, not making tbs 
reversioners defendants, and not praying that the 
talukh in its entirety might be sold to pajr the 
amount duo. A decree was given in that suit to 
the mortgagee, and on oxooution of that deoree 
the reversioners intervene. Held, that the mort- 
gagee and those claiming under him had no 
charge on tho estate, and were not entitled to 
have it sold in its entirety to pay the amount 
which was paid in to stop the sale m the estate. 
The auction brought under s. 9, Aot I of 1846, 
was only a personal aotion, and tho deoree gave 
no rem^y against the land, tho sale of which 
for arrears of xovonue had bfion stopped by the 
deposit. In such a suit the question is not whether 
the person who pays tho arrears acquires thereby 
a charge pn the talukh which ho saves from sale, 
but whether ho seoks to onforco that right: he 
must do so in a suit properly framed for that pur- 
pose and not motcly in a suit which is confined to a 
personal remedy against tho person ^in possosiloii 
of the talukh. If the person who so pays the anears 
of rent seelu repayment only, under the seotion and 
law oitod, as against the person in poBsession of the 
talnkh, who has only a limited InterDst therein, 
uid oonflnea his suit to that objeot. the deoree so 
obtained against the person in possession can only 
be made efieotual against the property of that 

16 zS 



11245 ) DIGBST OF CASES. ( 11246 


8AU FOB ABBBAB8 OFBBVBNUB— 

eonad, 

a DEPOSIT TO STAT SALE-eoii<ir. 

pnaon, Including raoh biereit as he had in the 
taluUi. This ruling does not afleot tho general 
dootrino that, in a suit brought hy a third person 
the object of which is to rocoTor, or to charge 
an estote of which a Hindu widow is tho proprietress, 
lAe irill, as defendant, represmt and protect tho 
estate, as well in respoot of her own as of the revor* 
sionary interest. Nogbstdir Cbundbo Ghosb v. 
Dossbb .... 8W.&F.0.17 

8.0. Nuobndbb Chundbr Ghosb e.KAMiNBB 
Dossbb 11 Moo. 1. A. 841 

9. Payment by patnidor to 

aawo tenure from sale— JEtsf/ils «n CtUtdor^ 
aie in erediUng paifment as deposit. The payment 
of levenuo into tho Golloctorate by a patni^r to 
sare the estate from sale is equivalent to payment 
of the patni rents to the samindar. The fact that 
the samindar had himself paid money into tho Col* 
leotorato which ho intended as rovonuo, but which 
by mistake was credited to a deposit account, and 
for which he took a receipt showing that tho money 
was received as a deposit, and not as a payment 
of revenue, does not render tho patnidar liable. 
JOTBNDBR MOHUV TaOORB V. KlRHBN MONBB 

Dabbb . • • W. B. 1864, Aot Z, 11 

10. Payment by shareholder 

— Folvfitofy payment of arrear of revenue— RigU 
to reinibursement-^Aet XI of 18S9% s, 13, A share- 
holder voluntarily coming forward and paying an 
arrear of revenue due by a defaulting co-share- 
hdder who has a separate account, before the share 
of such defaulter has been put up for sale under the 
provisions of s. 13, Aot XI of 1859, cannot claim 
to bo reimbursed by such defaulter, nor is the de- 
faulter under any legal obligation to repay tho 
amount advanced. Kishbh Ghundbr Ghosb 
«. Muddun Mohvn Mozoomdar 7 W. R. 886 

11 . Bight of suit to recover 

amount of deposit— -Aef XI of 1839, s. 9-^uit 
to recover amount paid as deposit to save estate from 
mis. Whore a party pays into the Golloctorato 
under tho provisionR of s. 9, Aot XI of 1859, ar- 
rears of revenue due by a defaulting proprietor of an 
eefate, his suit to recover the amount paid is not 
Inadmissible, merely because there exists no privity 
between plaintiff and defendant. Woomamoybb 
Bubkoitta V. Hills < IIW. B.877 

19, Bight of suit to recover 

amount deposited — Payment made hy mohurari^ 
dar for pfedeeesior---‘Paymients of revenue tn excess 
of lease — Vciuntary payment. Instalments of 
Government revenue paid bv a mokuraridar on 
account of his predecessor, being necessary pay- 
ments made to save the estate from sale, are re- 
coverable, imt not under Aot X of 1869. Pay- 
mrnts on account of Government revenue in excess 
of feas4 are not recoverable. Buhwabbb Kishobk 
a Jot Ghuhdbb Gossaxh . 9 W. B. 969 

la Obligation oflender of money 

to itay sale— Peesisf^f. A lender is not bound to 
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inquire into the exact amount necessary to be bor- 
rowed to save an estate from a sale for arrears of 
Government revenue. It is sufficient if he satisfy 
himmlf of the existence of a necessity to Justify 
him in looking to the estate for repayment. Nuttbr 
Ghvxdbr Babbbjbb V, Gudoadhur Mundlb 

8W.B.19B 

14. Right to contribution 

where part-owner pays revenue due on 
whole estate to save his own interests-* 

Madras Revenue Recovery Adt, s, 33^oidrorA 
Act, ss, 89, 70, In 1881, while the pottah of certain 
land hold on raiyatwaii tenure stood in the name 
of defendant No. 1, the real ounor being defendant 
No. 2, the revenue fell into arrear. Subsequently 
plaintiff and defendant No. 3 each bought a portion 
of tho land, and defendant No. 3 sold his jmrtion 
to defendant No. 4. After this, tho land in plaint- 
iff 's poHBOHHion was attached for the said arrears 
of revenue and plaintiff paid tho whole amount to 
prevent a sale. Plaintiff sued to recover from 
defendants I to 4 a portion of the arrears paffi by 
him. Ho also prayed that tho land in the posses- 
sion of defendant No. 4 might he held liable. The 
claim was decri^, but on aproal by defendants 
3 and 4 the suit was dismiss^ as against them. 
Plaintiff appealed, making defendant No. 4 alone 
raspondont. HM, that plaintiff was entitled to a 
decree for contribution against defendant No. 4 
and to a charge on the land in his possession. 
Seshaoiri V. Picuu . I, la B. 11 Msd. 469 

16. Payment of arrears of 

village revenue by the assingee of mort- 
gagee of portion of the village property in 
order to stay the an\o— Madras Revenue Re- 
covery Ari (Mad, Ad I! of 1884), s. Ds/auttef 
— Registered and real ovmers. The plaintiff was 
assignee of a mortgagee of 381 th pangus in a village 
consisting of 51 j|th pangus. Having sued the execu- 
tants of the mortgage and obtained a deoroe in 
1885, ho, in 1887 and 1888, paid certain arrears of 
revenue due, from tho village, in order to prevent its 
said. In 1888 tho plaintiff's 38|th pangus were 
sold in execution of tho decree of 1885 to the teth 
defendant, subject to a charge for the amount of 
tho revenue arrears paid by the plaintiff. In 1890 
tho plaintiff instituted tho present suit to recofver 
from tho entire village and from the defendAnts 
Nos. 1 to 84 personally tho amount of these scisars. 
Held, that the 85th defendant, as also tho 88|th 
shares purchased by him, were liable fbi^tlc: ffsbt^ 
conjointly with the remainii^ shares and the other 
defendants, the plamtiff having by payment of the 
arrears acquired a charge upon the land under s. 86 
of tho Revenue Recovoiv Aot t^t not colly mgis- 
tered proprietors, but real oanonand their holdings^ 
may be treated as defaulters within the memtog 
of s. 35 of that Aot. Seskagiri w Pkku, 

11 Mad, 467, followed. Sbivivaba TkitEAiaUM 
V . Rama Attar 1. 17 MML 947 
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16. Mortgage lien — XI of 

jSSBt 2— Ad J of 1S45 — Mortgagee^Part-pnh 

frithor—TmMftr of Properljf Act {IV of 
a. 72^-CeMeB — Peraonal decree— Ccm/fod Adi {IX 
•of 1S72)9 «. 70 — Miajoifidcr—CivU Proeedure Code 
{Act XIV of 1882), a. S78. A mortgagee of a 
Bhare of an estate, who was also a part-pro- 
prietoTp dopoHitod in the Golleotorate zeTonno and 
ceBMB jiayable by tho defaulting mortgagor, to 
Have the property from being Rold. Held, t^t, on 
general principles of justice, equity and good con- 
science, tho mortgageo was entitled to have the 
amount paid by him on account of revenue added 
to tho amount of tho original lino. Nugender 

• Chunddr Chose v. SreemiiHy Kaminee Doaaee, 

11 Moo. 1. A. 241, rcliod upon. Kinn Bnm Daa 
V. Mozaffer HoAain Shdha, /. L. H. 14 Cole. 
809, distinguished. Hdd, also, that tho mortgagee 
was entitled to a personal decree against tho mort- 
gagor for tho amount paid on account of cesses, 
regard being had to s. 70 of tho Contract Act (IX 

• of 1872). Smith v. Dinonaih Mookerjee, 1. L. R. 

12 Cede, 218, referred to. Upendra Cmandha 
Mttter V. Taba Pbosanna Mukekjeb (1003) 

LI..R8OGalo.704 
8.0. 7 O. W. N. 609 


7. SALE-PROCEEDS. 

1. Right to BurpluB prooeedB 

— A'stole avbject to mortgage. When mortgaged 
lands are sold for arrears of Government revenue, 
not accniod through default of the mortgageo, any 
proceedings which may arise from tho sale in excess 
of the arrears belong to the mortgagee, and he has 
a right of action for their recovery. Heeba Lall 
Chowdhby V . Janokebnath Mookebjbb 

16 W. R SS8 

2. Bight to payment out of 

Burplns prooeedB— of purchaser to 
■reimburse judgment-debtor— Ad XIX of 1873 (N.- 

W. P. Land Revenue Ad), s. 140— Ad X of 1877, 
a, 816. A share of a mohal, arrears of Government 
levenue being due in respect of tho whole mohal, 
was sold hi execution of a decree. The existence of 
the anean was notified at the timo of sale. 'ITie 
title of the' purohasor to the share vested from tho 
date of the sale, Act X of 1877, s. 316. being in 
force at that date. Tho Collector attached and roal- 
iied tile amount of the arrears out of the surplus 
'BalB*pf6oe^ HM, that, inasmuch as at the date 
■.of the Mlisation of the airoars out of the sur|fius 
nde-prooeeds the purchaser was the proprietor of 
tho tdiam, sbd it and he were responsible under s. 
146 of Aot XIX of 1873 (N.-W. P. Land Revenue 
Act) for the arrears, the payment of the arroars out 
of tile siujdus sale-prooe^ must be regarded as a 
pynmt mads'^i tnetliini by the judgment-debtor 
for thh puehassr, and the judgment-debtor was 
*^titied to be reimbursed hy the purdhaser. Ram 
'CHA»Dsi,FATig8iiiaH . Z..LR6A11.1U 
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8. Bait fbr Bale-proosedB by 

mortgagee— OsitMto}i to give notice of charge on 
estate eM,^ A purchased certain villages in the 
name of his son B. A, being indebted to C, exe- 
cuted a mortgage-bond and deposited the titlo-deeds 
of those villages with C as security for tho debt. 0 
afterwards sued A for recovery of the mortgage- 
debt, and ultimately obtained a decree in his 
favour. Pending this suit, A died and was suc- 
ceeded by B, his heir, against whom the suit was 
revived. B became a defaulter to Government, 
when the Government authorities seised the vill- 
ago and took stops for bringing them to sale to 
satisfy tho Government demands. C informed the 
Govomment officer of his claim, and petitioned to 
have tho sale stayed, but the Collector sold tho vill- 
ages as the property of B, suppressing tho notice ^ 
the equitable charge of C upon tho villages. C then 
sued B, tho Collector, and the auction-purchasers, 
claiming to be entitled to tho salo-procoeds of the 
villages in the hands of the Government in satis- 
faction of bis mortgage-debt. Tho Sudder I^wany 
Court dismissed the plaintiff's claim, on the ground 
that tho decree made in tho suit against A was 
against the effects of A, and only applied to such 
property as B was in possession of at that timo ; 
and that, as it had been sold to realise the demands 
of Government, tho decree did not apply to the 
villages. This decision was re versed on appeal, 
the Judicial Committee holding, first, that tho suit 
w'as properly instituted for recovery of tho sale-pro- 
ceeds in possession of Government, as the decree 
obtained by C against B operated as a conversion 
of tho estate of A, making it assets in B*s hands, 
which C had a right to follow ; secondly, that as the 
Government had notice of C's e(|iiitnble charge upon 
tho villages, and suppressed that fact at tho auction- 
sale to the purchasers, there was a clear equity in 
C to call upon tho Government for payment out 
of tho auction-proceeds received by them, and an 
account was directed of the amount received by 
tho Oolleetor from the sale of tho villages with in- 
terest, HO far as the amount roceivod would extend 
to tho payment of (7'< mortgage-debt. Semble : 
l^oro property is sold by Government for general 
debts and not for arrears of revenue, they sell only 
tho interest of the debtor, and do not guarantee 
the vendor a title. Douglas v. Gollbgtob of 
Benares .... 6 Moo. I, A. 271 

' A SETTING ASIDE SALE. 

(a) iBBEaULAElTT. 

L Irregularity in oonduot of 

Bale— del XI of 1869, as. 25, 26, 27-88— Sub- 
stantial injury— Form of pditionr— Remedy byauR. 
The objeet of the Rovenuo Sale Law iXI of 
1859) is to give a title to the purchaser which diall 
not be open to challenge by anybody ; and the only 
ground on which a revenue sale can be set aside 
u (a 25) that of irregularity b oonduoting the aale. 
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a SETTING ASIDE SALE-«^ 

(a) IBBIGVLABITT— ^eonlA 

fat which CMC the CommuNrioiier can let it asida 
on a petition of apmal proiented to him within 
fifteen dayi of the sale. The petition may diedoae 
a oaao of hardahip or injuatico where imgularity 
dooa not eziat, a8» for inatanoe, that the aale haa 
taken place where no airoar ia dnoi and under auch 
cironmatanoea the Government, under a. 20, may act 
aaide the aale. If the Commiaaionor will not 
interfere, the party aggrieved may, within one year 
of the aale becoming concluaive (a. 27), bring an 
action in the Civil Court under a. 33, and the C^urt 
may act aaide the aale on proof of irregularity and 
anbatantlal injury caused thereby. If no irro- 
gnlarity producing aubatantial injury ia proved, 
the Givfl Court cannot entertain an action to set 
aaide a aale for arrears, and the only course open to 
an injured party ia a suit for damages aa provided 
for in a. 33. Wombsh Chubdu CHATraium v. 
COLLBCTOB ov 34-PBBonvvAn8. WooMasB CHITir- 
DIB CrATTBBJBB e. ISHABUTOOLLAR 

8 W. B^ 489 

9. Omlaalon to^glvo notice of 

aale — Ad IX of 1S69% a. 3S — MaUrial injury-^ 
SeUing ando aakt ground for. To sell an estate 
for arrears under Act XI of 1850, after lulling the 
proprietor into a false aoenrity by failure to give 
him a notice which the law prescribes as a condition 
precedent of a sale, ia of itself a very material bjury 
irrespective of the amount of purchase-money 
realiied, and one amply sufRoient to warrant a 
Court in annulling the sale under a. 3.3. Mobabebb 
P lBSHAD SXVOH V. COLUBCTOB OB TiBHOOT 

15 W. B, 187 

8. Omlaalon to eervo notice 

on minor defaulter— ilfadfas Bevenw Buovory 
:Ad III of 1864), M. 25, 27^Mad. Beg. V of 1804, 
a. 20. A mitta consisting of an unaurvey^ Ul- 
lage* of vrhkh the plaintiffa (minors) were the regia- 
tmd proprietors of an undivided moiety, was 
brought to aale for arrears of kist and was pur- 
ohaaed for the plaintiffs by their guardian, duly 
appointed under Beg. V of 1804, a 20. The sale 
was subsequently cancelled ; and further arrears 
having aoOTued, the mitta was attached again. 
Before the second attachment took place, the 
guardian died, and no one having beenappoint- 
od to anooeed him, though an application was 
made to the Court for tw purpose, a written 
dmnand under Revenue Bocovoxy Act, a. 26, was 
tsodexed to the plaintiff's mother and affixed to 
the wan of the house on 17th January, and notice 
under a. 17 was served on 17th Tebmaxy. The 
aale took plaoe in September, and defendant No. 2 
beoame the pnrohaaer. It was admitted that a 
divisiqnof the village was impracticable. Xnaanit 
by the plabtiffa hy their mother and next friend 
to aet aaide the sale:— JETsM, abce service of a de- 
mand upon the defaulter ia an essential prelimhiaxy 
to sale, that the sale was invalid so far as the 
abuw of the plaintifft was oonoemed, and the aale 
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8. SETTING ASIDE SALE-coaftl. 

(a) Ibbbgulabitt— coafA 
as a whole waa vitiated by the irregularity. Mb- 
XAPBRUKA V. COLLBGTOB OF SaLBM 

I.Ii.B.19Mad.445 

A Irregularity In isaue of 

notloe — Cfround for seUing aaide aaU— Damage 
to defanlter. A sale under Act XI of 1850 may not 
be act aside on the ground of irregularity in the 
isaue of notices, unless such irregularity is shown 
to have caused loss or damage to the defaulter. 
LuLBBTA KoOBB V. COLLBGTOB OF TiBHOOT 

19 W. B. 988 

5. BTotlfloation of sale, neoea- 

sary oontenta of— Aef XI of 1859, a. 83. It is 
unnecessary to specify in the notification of sale the 
names of the mouzahs included in the propei^ 
sougth to be sold. All that is nccossa^ is to specify 
the estates or idiares of estates, and the numbm 
they bear in the CoQeotor's office. Amirttnnbssa 

' Khatoon V. Sbcrbtaby of Statb fob India 

I.li.B.10 0alo.e8 

8.C. Auirunnbssa Khatoon v. Browne. 

18 0.IiuB.18I 

Zbbkalbb Koobb V. Lalla Dooboa Pbrsrad. 

16 W. B. 149 

6. Bale Notilioation— Aef XI 

of 1859, 9. 5— DMcnpiton^" Bcsufvs*’ of on- 
utate. In a notification of aale under Act XI of 
1850 the share of an estate intended to be put up for 
sale must be so described that there can be no mis- 
take about it. Merely advertising that the “ resi- 
due ” of an estate is to be sold without giving ftir- 
ther particulars and stating what that residue is^ 
cannot be considered to be a sufficient description. 
Annada (Thaban Mukhuti V. Kxshobx Morun Rax 

9 0.W.B.479 

7. Botifloation of aalOi omia- 

alon in — Beveaue-paying esfoie— ffols of aharo 
of an eetaie^Beeordii proprietors— Gmtsstba of 
names of fnoj9rieknr9--~Irregvlarity~-Ad XI of 
1859, aa. 6, 33. When a notification of sale of a 
s^re in a revenue-paying estate is issued under s. 6, 
Act XI of 1850, the cucumstance that such notifica- 
tion does not contain the names of all the reooxdsd 
proprietors of the share, but only the name of one of 
them, does not amount to an irregularity within (he 
meaning of s. 33, Act XI of Iffiffi. Sbobbtabt or 
Statb fob India v. Basrbbrabt Mooxbbjbb 

I.L.B.9Calo.69lt 190.Z4B.87 

8. Imgalarlty In DablUhinff 

notiflbatlon of aala^utl to aet osfils ae le - A et 
XI of 1859, aa. 6, 20, 35Seng. Aet VII of 1868, 
a. 8-^ertifieate of Itffs. A notification by the 
OoUoctorunders. 6 of Act XI of 1860, fizing (he Slst 
May 1870 as the date for holding the si^waaafllaed 
in the places mentioned in the section on the find 
May IflffO. Subsequently, ^ Slst Misy beiiffie>* 
oertalned to be a hohday, and the 1st June ben|M^ 

Sunday, the OoUector, purporting to act under a i9 
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(a) lBBioui.ABnr--«oiifA 
of the Act, iaeaed a notification on the 20th May. 
postponing the eale tiU the 2nd June. On that 
dajr the sue was held, and the Oommiuioner having 
uiuneld it on appeal, a certificate of title was given to 
the purchaseni. Held, in a suit to set aside the sale, 
that, inasmuch as the notification under s. A of the 
Act had not been affixed thirty days before the day 
fixed by it for holding the same, the requirements of 
that section had not been fulfill^, and the irrcgular- 
itv was not cured by the notification of the 20th 
May. Heid, further, that the Court was not bound, 
under a 8 of Bengal Act VII of 1808, to presumo 
conclusively that tiie povisions of a 0 of Act XT of 
1850, as regards the nxing of tho date of sale, had 
been complied with. Under a 8 of Bengal Act VII 
of 1808, the effect of a certificate of title having been 
riven to the purchaser is merely that tho Court is 
bound to presumo conclusively the due service and 
posting of noticea Bal Mokoond Laix a Jirju- 
DKuir Roy I. L. B. 9 Galo. S71 

ao. Bul Mokakd Lal a Trijoodhuv Roy 

11 G. L. B. 466 


9. — - ■ ■ ' ■ • Material irregv- 

loftiff—Hubdaiiiial m/ury — Ad XI of 1859, m. 6, 
T, 20, 28, 38—Cefttficat€f“—Beaff, Act Vll of 1808, 
a 8 ,-^Pcr Garth C.J„ Mittrr, Prikskp, and 
PlQOT, JJ.-— A non-compliance with the provisions 
of a 0, Act XI of 1860, is not a mcro irregularity, 
and is not one of those orron in procedure which are 
intended to be cured by s. 8 of Bengal Act VII of 
1808. Where a sale for arrears of revenue has been 
held, and non-compliance with a 0 has been found, 
such a sale is null and voidf as not being a sale under 
the provisions of Act XI of 1850. iSembfs ; That no 
psitive rule can be laid down permitting an in- 
ference to be drawn in all cases that tho inMcquacy 
of the price realized by a sale is due to the irre^lar- 
ity of the sale-proceeclinga Per Tottirham, J.— - 
Where tho date fixed for a sale in the sale notifi- 
cation is less than thirty clear days from the date on 
which the notification is afiized in the Collector’s 
office, there is a legal defect in the notification, 
which is not cured by & 8of Bengal Act VII of 1868; 
but a sale held under such conditions is not tpso 
fodo null and void, but is liable to be annulled only 
on proof that the person whoso land has been sold 
has sustained injury 1^ reason of the informality 
in the notification, that with regard to the existence 
of the particular lefgd defect found in the present 
we, the Court waa not at liberty to infer that the 
inadequacy of the price realized hy the sale was due 
to the irregularity of the sale proceedings. Lala 
Mobabuk Lal v. SraoBTARY or Stati iob Ihdia 


I. Ia B. 11 Galo. SOO 


^10. Civil Pnudvn 

Code, 1869, a 2d8— Ad XIX of 1873, 9.3. In the 
ow of a sale by the Civil Court of finest land, 
which fomed a grant from Government under a 
deed deserihing the properly as a « Khalisa lla^ 
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-eofitf. 
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(a) Ibbioulabity— conldL 

subject to the payment of revenue after a term of 
years, the sale not having been proclaimed at the site 
of the grant : — Bdd, that tho sale was invalid hy 
reason of irregularity in the publication and because 
it was not competent to tho Civil Court to sell laqd 
chargeable with, although not actually paying reve- 
nue at the time of sale, such Khaliwi Mahals being 
revenue-paying lands within the meaning of a 248 
of Act VllI of 1859 and a 3, cl. 1, of Act XIX of 
1873, and that therefore tho sale should have been 
held by the Collector. Suowxrh v. Gobind Das 

I. L. B, 1 AIL 400 

IL Irregular publication of 

■ale— Ad I of 1845, m. 6 and 14, and Act IX of 
1854, Sale for arrears of revenue set aside,-- tho 
sale advertisement being irregular, first, in not being 
published in conformity with a 0 of Act 1 of 1846 ; 
and secondly, the mehals not being sold in their 
consecutive numbers in tho towji, or register of the 
Collector of tho district, as provided by a 14 of that 
Act. Such an irregularity is not curecf by Act 1 X of 
1854, which relates only to technical errors of pro- 
cedure in tho lower Court which are not productive 
of injury to cither party. Mahasuuh Sinou Baha- 
dur V. HuRRUCX NaRAIN SlNOU 

9 Moo. I. A. 968 

18, Sale for arrears 

of road’Cesa — Certificate of title — Certificate of 
vnpaid demand — CoUector of the district — De- 
Zeds in service of notice and in proclamation of 
sale^Ad XI of 1859, ss. 27, 28-~Beng. Ad VII 
of 1868, 99, 5, 8, 11 — Puldie Demand9. Recovery Act 
{Bong, Ad VII of 1880), S9. 2, 4, 7, 8 cl (4), 10, 
ifi— Code of Civil Protydure (Ad XIV of 1882), 

99, 289, 314. A certificato of title under Act XI 
of 1859, a 28, and Bengal Act VII of 1868, a 11, 
issued before the expiry of the period of sixty days 
required by a 27 of Act XI of 1869 from the date 
of sale, is not a certificate duly issued under the 
provisions of these Acts, and cannot cure defects 
in tho service of notice or in tho proclamation 
of sala The certificato in execution of which tho 
plaintiff's estate was sold was not made or signed by 
the Collector of the district, but by a Deputy Collco- 
tor. Hdd, that under a 7 of tho Public Demands 
Recovery Act (VII of 1880) a certificate under the 
Act must bo niade and filed by the Collector of the 
district, and not by any officer gazetted to perform 
the funotions of a Collector under Act VII of 1880. 
MovnrDBA Nath Mookxrji v. Sapaswati Dasi 
I. L. B. 18 Galo. 185 

18, Pnblie Demands 

Recovery Ad {Beng. Ad VII of 1880), eo. 9 (6) 
and lO^NoUee under s. 10 eompufsorp— 8ala 
When the notice required under a 10 of Beogpl^ 
Act VII of 1880 was not served, and in execution 
of the certificate the judgment-debtor’s property 
was sold Nefd, that the whole of the MCeediiigi 
which resulted in the sale were invalia. fiABora 
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Graran Bavdopadhya V . K18T0 Mohuh Beat- 
TACRABJBE 1 O, W. N. 616 

lA Suit to set aside 

sah — Noiiee^ot saU, PMieaium of — Act XI of 
18S9t ss. 5 and 7. Where it was oontonded that a 
■ale under Act XI of 1809 was bad on the ground 
that the notices pescribod by ss. 0 and 7 of that Act 
were not published: — Hdd, that, there being no 
subsisting attachment on the pro|wrty at the time 
it was sm, omission to issue notice under s. 0 did 
not vitiate the salot Hdd, that, in the absence of 
proof that the plaintiff had sustained substantial 
injury on account of the omission to issue notice 
under s. 7, such omission did not invalidate the 
■ale. . Maeombd Ashab v. Raj Ghundeb Roy 

I. L. B.SlOalo.864 

IB. Madras lUvenue 

Eeeooery Act (Mad. Act II of 1864)^ ss. 38, 89 
’~~8aU for arrears of peisheush--‘Materiail irregu^ 
lariiff or mistake m conduct of salo—Orouuds for 
setting sah aside — Posting notice of sah in Col- 
hetors offee^urisdietion of Civil Courts. A 
person whose application that a sale of land may 
be set aside under s. 38 of the Revenue Recovery 
Act II of 1864 (Madras) is refused by a Oollcctor is 
a person aggrieved witliin the meaning of s. 50 of 
tiiat Act, and is entitled to seek redress in a Civil 
Court ; and a Civil Court has jurisdiction to enter- 
tain such a suit and may set aside such a sale. 
When a party seeks to sot aside a sale in a Civil 
Court on the ground of material irregularity or 
mistake in the conduct of the sale, ho must ostab- 
< lisht as in' proceedings under e. 38, that substantial 
injure has been caused by such irregularity or 
mistaleL A Civil Court cannot cancel the sale 
unless such substantial jnjury has been established. 
The words ** except as otherwise is hereinafter pro- 
vided*'* which occur in el. (1) of s. 38» refer to the 
Botion which the Collector is empowered to take suo 
motu, under oL (0) of the same section, and have 
no relation to the remedy provided by a 50. 
Direct evidence is not necessary to connect inade- 
quacy of price realised with a material irregularity, 
where the latter has been proved : and the relation 
of cause and effect between the two may be in- 
ferred where such inference is reasonabla But 
where the only irr^laiity shown was an omis- 
sion to display the notice of sale in the Collector's 
offlee^ and there was no evidence to show that this 
affeoM the attendance of buyers at a place many 
miles distant where the sale actually took place, 
the inadequacy of mioe being susceptible of other 
explanations ^Tda, that it was not shown that 
the irregularity referred to had caused substantial 
loss* and that there was therefore no ground for 
■etBiig the sale asida BomiAyyA Naidu v. 
Gbdaiibavbaii Gbittiab I. Xb K B9 Had. 440 

16. Ad XJ of 1889, 

A 4— ^ffaelpeaf kg order of Civil Coark^Zateet 


BALB BQB ABBBABB OF BBYBBUB— 
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dag of pagmeni, aitaehmeni subsegveni to. In 
a suit to sot aside the sale of an estate for arrears of 
revenue, one of the grounds taken by the plaintiff 
was that the estate, which was under attachment by 
an order of the Civil Court at the time of the sale, 
was sold without duo observance of tiio formalities 
prcM^ibed by a 0 , Act XI pf 1850. The date 
6 x 0(1 for payment of the arrears for which the 
estate was sold was the 7th Juno 1890. Hie date 
of attachment was 2nd August following. Hdd, 
that a 5 of Act XI of 1859 provides for cases in 
which the attachment has been made at least fffteen 
dA 3 rs before the last date of payment for which it is 
sought to bring the estate to sale. That section 
would not therefore apply to a caso like the present 
in which the attachment was after the last day of 
payment and after the estate had become liable to 
sale for arrears of Government wvenue. Bunwari 
TjiU Snkn v. Mohahir Pershad Singh, 12 B. L. B. 
297 : L. H. 1. 1. A. 89^ referred to. Noweit Lal v. 
RaDHA KrISTO BHUTTAClf arjxb 

I. li. B. BB Oalo. 766 

17, ■ Bombag^ Land 

Bevenuc Code (Bom. Act V of 1879), ss. 86, 87, 
180, and 183—ConfimuUicn of sah hg CoUeetor — 
Omission of CoUeetor to make^BerlamOon of for- 
feiture before sale. A sale of a holding for default 
of payment of assessment is not invalid, althou^ 
prior to the sale there has been no declaration of 
forfeiture by the Collector. The declaration 
is not so essentially a necessary preliminary of a sale 
that without it the sale is illegal and invalid. The 
fact that a sale has taken place is primd facie 
evidence that forfeiture had been dec^lared. Gav- 
PATi V. Ganoaram I. L. B. B1 Bom. Ml 

16 , Irregularity in refUBiiig 

flnefbr non-attendance, tendered by pro- 
prietors — Act XI of 1889— Procedure — Beng, Ad 
VII of 1868 — Vine for non-aUmrdance of proprie- 
tors before CcUector in partition proceedings under 
Beng. Beg. XIX of^ 1814. In sales hold by the 
Collector for the realisation of Government demands 
realisable as arrears of revenue, the procedure laid 
down in Bengal Act VII of 1868 is to be followed. 
Therefore, where a 6 no had boon imposed for non- 
attendance of proprietors before a Deputy Collector 
for the purpose of a partition under Regulation IflX 
of 1814, and the amount had been ordered to paid 
on a given day but was not so paid but 'tendered 
subsequently that the Collector ought not 

to have sold, the property of the defaultera He 
was bound to receive the amount tendered, Mosae 
Rah Jha v. 8hib Dutt Sieor 

8aii.B,B80: 17W.BwBl 
16< Irregulailly In not aooopt- 

ing^hertbld— OUt^ibii of Cdhdor to #00 
to highest bidder. At a sale for default of paymenl 
of Government revenue, the CoUeetor ia bound to 
I sell to the high^ hidte, even thoi^ (ae in thii 
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ease) that bidder be the husband of the person in 
.arrear. Cornell v. Oodoy Tara Growdhrain 

8 W. B. 878 

80. Deaeription of property sold 

— Revenue Sale Law {Aei XI of 1869)^ es, 6, 3S—8aU 
of the reMve of an eetaie — Sols notifieaiioiir—Inade- 
gwiey of price. Where a notification of sale under 
Act XI of 1859 riescribed the property to be sold 
thus : — According to Act XI of ISSO, the joint 
share excepting the aeparato share (is to be sold). 
Save and except those, all other shares are exempted 
from sale, //eld, that, inasmuch as the law contom- 
platos that the speeifioation should bo such as to 
inform intending purchasers what may be the precise 
property that is to bo sold, the notification was 
wholly insufficient under the law. ^nnodo Clarafi 
MuOiuti V. Kiehon Mohan Ait, 2 C. W. N. 479, 
followed. Where the property was sold at an 
inadequate price, and the sale notification was bad : 
Ildd, that a Court of Justice may reasonably and 
legitimately infer that it was duo to this irregu- 
larity that the property was sold at an inadequate 
price. Hbbc Chandra Cuowohry e. Sakat Ka- 
MiNi Dasya (1002) 6 C. W. B. 686 

ETotioe — Sale —Revenue—Suit — 

Act XI of m9. es. 6, 6, 7, 33^Bmgal Act 
VII of 1898, e, 8’-~Certifieate of sale — OniM 
of proof — Notice — Irregntnrily and illegaHty tn 
form and service — Bengal Cess Act (Ben. Act 
IX of 1880), s. 32—Bvidence Aci (/ of 1872), 
s. 114, lU. (e) — Presumption — Beng, Reg. VIII 
«/ 1819, SB. 8, 14. In a suit to set aside a sale 
for arrears of revenue, the onus of proving that 
there has been irregularity or illegality in the 
preparation, service or posting of notice rests on 
the person who seeks to have the sale set aside. 
Ashanullah Khan Bahadur v. Trdochan Bagehi, 
I. L. R. 13 Cede, 197 ; and Hurro Do^ Bay 
Chowdhry v. Mahomed Oazi Chowdhry, I. L, R. 
19 Cole. 099, distinguished. The fact that the 
inadequacy of price fetched at the sale was the 
result of the irregularity complained of may bo 
■either established direct evidence or inferred, 
when such inference is reasonable, from the nature 
■of the irregularity and the extent of the inade- 
quacy of prioa In a sale for arrears of revenue, 
after the certificate of title has been issued to the 
purchaser, a 8 of Bengal Act VII of 1808 will operate 
'«s a bar to a suit to set aside the sale on the ground 
of iiregularity in serving and posting notices under 
s. 6 of Act XI of 1859. Lain MPburuk Lai v. 
The Seeirelairy of State hr India in CouneU, 
I LR. II Cole. 200; and Bdl Mohoond Latt v. 
dvfu Dhun Beff, 1. L. R. 9 Cole. 271, dis. 
tinguished. Omission to serve notice under a 7 of 
Act XI of 1859 can hardly render a sale for arrears 
of revenue liable to be annulled under a 83 of that 
Act, eqieoially after issue of the certificate of title 
fo the pnrehaser. OMnd Ckundra Oangopadkya 
Sher^mmUsa Bibi, 13 0. L. B. 1, easd Mahomed 
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Aihaev. Baf Chunder Boy, I. L. B. 21 Cde. 354, 
referred to. Shborutton Singh v. Net Loll Sahu 
(1002) .... I. L. B. 80 Calo. 1 

B.O.6C.W.B.088 

88. Aa XI of 1859, 

SB. 3, 5, &~-Construetion and meaning of words 
“ eurraii year ** — Special notice under s. 5 — Revenue 
Recovery Ad (Ben. Ad VII of 1808), s. 5— 
Presumption under, extent of’—Oround of objedion 
not Bd forth tn appeal to Commissioner. The ex- 
pression •• current year,” in a 6 of Act XI of 1859 
18 to be understood as referring to the year in which 
the latest date for payment falla as fixed under a 
3, and not the year in which the sale of the property 
ultimately lakes place. In a suit to set aside a 
sale for arrears of revenue on the ground of irre- 
gularity, the Court is not precluded by the provi- 
sions of a 8 of Ben. Act VII of 1858 from receiving 
evidence to prove that the notice under a 6 of Act 
XI of ia'i9 was not served 30 days before the sale. 
UTie presumption arising under that section has 
reference only to the due service and posting of the 
notification. Bnl Mohoond LnU v. Jirjudhun Roy, 
I. L. R. 9 Calc. 271, and Lola Mdiaruk Lnl v. 
The Secretary of State for India, in Council, I. L. R. 
It Calc. 200, followed. It is not open to a plaint- 
iff in such a suit to make objection to the sale on 
a ground which had not beem declared and speci- 
fier] in an appeal to the CVimmissioncr. OAind 
Lai Roy v. Ramjanam Misser, I. L. R. 21 Cede. 70, 
followed. Jahnnovi CiiowDHARANi V. Secretary 
OT State tor India (1902) . 7 0. W. N. 877 

88. . Sale of ancestral property 

—Civil Procedure Code (Ad XIV of 1882), 
B. 320 — Rules framed by Local Oovemment — Appii- 
cation under Rule 17 (XIII A). One of several 
co-owners of ancestral property, which has been 
sold by the Collector under the rules framed by 
the Local Government under a 320 of the Code of 
Civil Procedure applied under Rule 17 (XII) to 
have the sale set aside upon the ground of material 
insularities in the conduct of the sale causing sub- 
stantial losa Another of such co-owners, whilst 
the first application was ponding, applied under 
Rule 17 (XIIIA) to have the sale set aside making 
at the same time the necessary payments into Court 
required by the rule. Hdd, that upon the pre- 
sentation of the latter application under Rule 
17 (XIIIA) the Collector was bound to sot aside the 
sale, and was in no way precluded from so doing 
by the existence of the former application under 
Mle 17 (Xll^ Nd LaU Sahoo v. Kareem Bux, 
/. L. jR. 23 Cede. 080, and Pareeh Nath Singha v. 
Nabogopal Chattopadhya^ 1. L. R. 29 Calc. 1, re- 
ferred to. Turn Ram v. Ieeat Alt (1906) 

Z.II.B.80AU.188 

(5) Other Groukdsl 

84. Fraud— Ael XI of 1859, ss. 0, 

7, lO-'^Qfouad for oeUing asiidB oola In a suit to 
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a SETTING ASIDE SALB-^eonlA 


( 6 ) Othu Grounds— eonfcl. 

set ssIBe s ssle lor smsn of GovemniMit lereirae 
held on the 20th Msroh 1870, it wm alleged m 
noondslor setting the sale aside li) that the arrears 
had been paid Into the Collector’s treasury on the 
preyious day and a receipt granted for them, and 
that^ according to the custom which had prevailed 
in the Oollectorate of the district on parent of 
arrears being so made^ the mperty had always 
been eiemptM from sale ; (ii) that the notices issued 
under sa 0 and 7 of Act XI of 1869 were not senrod 
according to law ; and (iii) that the purchaser at the 
sale had dissuaded other persons from bidding as 
alleged. Hddf that the sale was valid, as no order 
hadfbeen made by the Collector in writing exempt- 
ing the property from sale under a 18 of Act XI 
of 1860, mere payment of arrears into the treasui^ 
without an order under a 18 not having in itseu 
the effect of exempting the proper^ from sala 
Edd also, that the object of the notimsation under 
a 7 of Act XI of 1860 being to give notice to the 
raiyats not to pav rent to defaulting zamindars, 
non-service of such notification could not be a 
ground for invalidating the title of the auction- 
purchaser ; and that, inasmuch as the irregularity 
m the service of notice under a 0 of Act XI of 1860 
was not taken in the grounds of an appeal which 
had been presented to tlui Commissioner, it could not 
be urged in a regular suit as a ground for setUna 
aride the sala Hddt further, that it was no fraud 
lor persons at a sale for arrears of revenue to 
oombiiie not to bid against each other. SeeBol 
Mokoond LaU v. Jtfjv&un Boy, 1. L. B, 9 Calc, 
271 : 11 C. L, R, 466. Gobind Chundra Ganoo- 
DADBTA V, SbRRAJUNNISSA BxBI • 18 O. 1 a. B. 1 


B6. Act X (4 1876, 

a #— JarMdtdfoa of Citnl Court — Fraud of offcorc 
toaiiiuiiutt sofa S. 4, cL (c), of Act X of 1870 
exoqpts from the jurisdiction of the Civil Coi^ 
claims to set aside, on account of irregularity, mis- 
take, or any other ground except fraud, sales for 
anears of land revenue. Qumo : Whether the ex- 
ception of fraud in the above enactment is confined 
to fraud on the part of officers conducting sales for 
anean of land revenue. Balkrishna VASxniRV 
a Badsavbav Naravan • I. Ii« 5 Bom. 78 


BB. 
a SS. 


- Ad XI of m9» 
1860 should not be 


a 88 of Act XI of 

rntraning that under no possible oircum- 

ilanoes can a soft be brought to set aside a sale on 
the ground of fraud Amirunnbssa Khatoon a 
Srorrtart on Stath tor India 

X. Ii. B. 10 Gala 68 


a c. AiixRUNNiaBA Khatoon a Brownr. 

18 O. X4 B, 181 

B7. Beng. Ad VII 

of 1868--Edk imyropedy coudueUd. In a suit 
fay a mortngee for possession of the mortnged 
umsrty wnich had oeen sold under Bengu Act 
186% where plaintiff alleged that the sale was 


(6) OxBRR Grounds— coaid. 

brouc^t about by fraudulent withholdina of the 
rents and that the mortgagor had purchased it 
benami : — Hdd, that^ where a sale has been held 
under the provisions of Bengal Act VII of 1868, but 
improperly and irregularly, it can only be question- 
ed a suit brought witmn proper time and against 
proper parties. Haj Lukhbr Dassbb v. Prarun 
Bibrr 88W.B.8B 

88. BidderOf diuu» 

aaUm of. In a suit by some of the co-sharers in a 
mousah against the others to set aside a sale for' 
arrears of revenue, the finding of the Court of first 
instance establish^ that a certain co-sharer in a 
mousah had intentionally withheld the payment of 
a small arroar of Government revenue, and had 
there^ caused the property to be sold under 
Act XTl of 1860, purchaung it himself at a small 
sum in the name of certain other persons ; and had 
also dissuaded eertain Intending bidders from bid- 
ding at such sale. Hdd, that we evidence did not 
warrant such a finding, but that, assuming theso- 
faots to have been established, the right of the 
co-sharer to buy up the estate at the revenue sale 
was not based upon any right of interest common 
to himself and his co-sharers, and that, in the ab- 
sence of misrepresentation or concealment, the fact 
that ho had intentionally defaulted as founds 
did not constitute fraud ; nor did the fact that he 
had deterred others from bidding for the property, 
necessarily constitute an act of fraud. Bhoobfm 
Chundcr Sen v. Bam Soonder Surma Moeoomdar, 
I. L.R 8 Calc. 600, distinguished. Dooroa Singh 
V. S^bo Pbbshad Sinok . I. Ia. B. 16 Calo. 194 

89, < Sale without 

offaekment— Affoekmenf of proferty cold, not 
neeeaeary—Sale ultra vireo—Ad XI of 1869, m. Sr 
17. The right to sot aside a sale for arrears of 
Government revenue under Act XI of 1860 is not 
confined to proprietors alone, but extends to all 

^ s, such as mortgagees, having an interest 
property antecedent to its sale. Waieon 
V. Sreemunt Lai Khan, 6 Moo. I. A. 447, relied 
on. There is nothing in s. 6 of Act XI of 1869 
which indicates that property sold for arrears of 
Government revenue uiould be under attachment 
at the time of sale. A sale in contravention of ss» 
6 and 17 of Act XI of 1 860 is ultra viree and therefore 
void. The prindide hud down the FuU Bench 
in the case of Lata Mobaruk Lot v. Seordary of 
State for India in Council, /. L, B. 11 Cato. 200, 
applied. Gobind Lal Roy v. Bifrodab Rot 

l.L.B.17 0ft]o.898 

80. Ad XI M 1859 

(Bengal Beeeniue Sale Law), ee. 8, 8, am 88— 
Bengal Exdae Ad (Bang. Ad VII of 1868), e. 2 
•^Umulhorimd edle by CcOedar^uriedkHea ^ 
CivS Court. Act XI ci 1869, t^ Beogal Revenue 
Sale Law, providing for the sale of estates in aiiear 
of payment of revennob does not sanetion, and by 
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plsin Implication forbids, the sale of any estate 
which is not at the time in arroar of such payment, 
ilie whole clauses, in so far as they relate to sales, or 
to their challenge as well as the provisions of Bengal 
Act VII of 1869, are framed upon the express foot- 
ing that they are to be applicable to the sale of 
estates which are in arrearof duty. A Collector 
had sold an estate, purporting to act under Act XI 
of 1869 for a supposed arrear of revenue. There 
was, however, only an erroneous debit in the Col- 
lectorate books against the estate in excess of tho 
revenue actually assessed upon it, chargeable a^inst 
it, and duo from it Held, that the sale was without 
authority; that the CSvil Court had jurisdiction 
to declare the sale void and that the provisions 
of s. 33 of Act XI of 1850, relating to an appeal to 
the Commissioner of Revenue, did not exclude that 
jurisdiction. Tho enactment in a 8 had no appli- 
cation to such a case. This was not a question 
about a transfer from the account of one revenue- 
paying estate to that of another, nor was it a claim 
for remission or abatement, which had not been 
duly allowed by the Government. S. 8 has no 
application, except there be (i) default in payment 
01 the revenue, and (ii) possession by tho Collector 
of money of the defaulter not indisputably placed 
to his credit. But here there was no default. 
All moneys paid by the appellants were credited, 
and their alleged default was based upon erroneous 
debit entries to which they were not parties. 
Balkisbsn Das v. Simpson 

1. li. B. SB Colo. 888 
I1.B.&6 I. A. 161 
8 O. W. N. 618 

81. Sale where no arreare due 

—Bond fide purchase. The sale of an estate for 
arrears of revenue where no such arrears exist is null 
and void, even though it is regularlv conducted and 
the purchase is made bond fie. Srbkmunt Lall 
GnosK V. Skama Soondubxh Dassxh 

1SW.B.870 

Ram Gobind Rot v. XusnurruDozA. 

16W.B.141 

Bse Baunatr Sahu v. Lalla Sital Prasad. 

1.8 B.I.. B. F. B 1 : 10 W. B. F. B. 66 

and Habkhoo Sinoh «. Bunsidkub Sinoh 

I.L.B.a6 Gale. 876 

88 AfA XI of 

28S9. Where there has been a sale under Act XI of 
1859 lor arrears of revenue, but it is found that no 
revenue is aetuaUy due to Government, the sale 
must be sot addo as not coming within the provi- 
donaof the Act IIanodta Khatun a Collbotob 
Of JassoRB . 8 B Za B. Ap. 144 : 18 W. B. 811 

sa Suit to set aside 

Mle-nBtmcItba of Commissioiur. A suit to set aside 
R sale for arrears of revenue on the ground that no 
RReaqi were due may be brought wUhont previous 
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sanction of the Commissioner. Trakoor CkURR 
Rot a Collxotor op 24-Pibounnah8 

18W.B,886 

84. Act XI of 2859, 

s. 5— Ael XI of 1838— Suit to set aside Sale-Costs' 
of partition— Sanction of Board of Bevenun—Beng., 
Beg, XIX of 1814. On 12th June 1867 some of 
the proprietors of an estate applied to tho Collector 
for a partition under Regulation XIX of 1814. 
On tho same day the Collector issued a notice 
to all tho shareholders, including tho plaintiffs in 
this suit, calling upon them to come in within one 
month and show such cause and offer such objec- 
tions, etc., as they should think fit It did not ap- 
pear that tho plaintiffs did como in or did anything 
upon this. Similar applications were made by 
other shareholders. On the 19th August 1807 
the Collector drew out a tabular statement puriwrt- 
ing to be in pursuance of s. 4, Regulation XlX of 
1814. In it was a column giving tho shares into- 
which the expenses of tho partition were to bo diidd- 
ed. On the same day a notice was issued to tho 
proprietors, ordering in them to pay their respeo- 
tivo quotas of the expenses accordingly. It waa 
said by the defendants that tho apportionment 
was confirmed by tho Commissioner on tho 20th 
January 1868L On tho 6th March 1868 it was- 
ordcred by the Collector that a proclamation ri&ould 
bo issued in accordance with paragraph 4 of s. 5 of 
Act XI of 1860, directing tho plaintiffs, as default- 
ers in two sums of R252-3-2 and R 9-9-6, to pay- 
the Government revenue. On tho . 28th March 
such proclamation was issued accordingly. Sub- 
sequently one of the plaintiffs came in, offered 
to pay all that was then due and outstanding. 
His application was rejected, and on the same day, 
the 8th April, tho sale prooeodod, and the wholo 
interest of tho plaintiffs was sold for 1116,900. llie* 
plaintiffs appealed to the Commissioner, ^t theis 
appeal was dismissed. The plaintiffs thoreforo 
brought a suit against the purchasers and tho 
Collector for the recovery of the property and fos 
cancelmcnt of tho sale. Held, that tho sale was 
void. There was no arrear of Government reve- 
nue justifying a sale under Acts XI of 1838 and 
XI of 18ra, SL 5. There could be no arrear untU* 
demand after sanction by the Board of Revenue* 
and by the Lieutenant-Governor of the estimate- 
of expenses prepared the Collector and fixed 
by the Commissioner. The Board must give its 
sanction in each case, and tho defendants failed 
to show that it had done so. But even if the Com- 
missioner bed power finally to determine the 
amount and date of payment, it was not diowa 
that he had done so, or, supposing that he had, that: 
any fredi demand had been made upon the parties 
liaUeb Has Gopal Das «l Ram Golam Sahx 

6B.L.B.186: 18W.B.88L 

86. UnautliorlMd aalabyOol- 

laotoT— Foul of sanetian^ubseguesU eonfirmaUem ^ 
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— /Iceotfiiftf— The sale by a Collector of 
■a whole talukh in one lot for arrears of revenue 
without stifle authority previously conferred by 
the Boarcf of Revenue, was held to bo an act un- 
authorised by tiie general rules and principles of 
the regulations, and not rendered valid by the sub- 
sequent authorised confirmation of it bv wo Board, 
and by the appropriation of the surplus proceeds 
■of the money by the defaulting proprietor. The 
proprietor’s acquiescence in a sale made, as he 
believed, by the authority of the Board of Revenue 
•did not give legal efficacy to a sale altogether 
void for the want of such authority, or bar 
his claim to annul the sale on that ground. 
'The Courts below, without entering into any 
investigation of t1^ profits made by the pur- 
chaser during his occupation of the estate, assumed 
that ho had noimbursod himself the amount of the 
purchase-money and interest out of the profits 
•of the estate. The Privy Council, however, saw 
no ground for such an assumption, and directed 
that an account should be taken of the principal 
•and interest due to the purchaser in respect of the 
purchase-money paid by him, and also of the not 
profits made by him, out of the estate during his 
•occupation ; and that on payment to him of what- 
•ever may appear duo to him on taking such account 
possession of the talukh should be delivered to the 
proprietor. The Privy Council, further, acquitting 
the purchaser of all blame in the transaction, ro- 
vers^ so much of the decrees of the Courts below 
as condemned him in costs, and ordered each party 
to bear his own costs in all the Courts. Mittbr- 
JSST SiNon V. Hunts of thb widow of Juswunt 
^SiNOH . 6 W.B.F.C. 15: 8 Moo. I. A. 48 

86. - Bale for arrears of revenue 

•of mitta held by tenante-in-oommon during 
minority of some of the owners— Jifcid. Bflg. 
JC 0 / JS3J, sjt. U 2, ^MwL Iteg. V, of 1804, a 14 
\{4), s. 20. A mitta hold by tenants in-eommon was 
sBold for arrears of revenue at a time the owners 
of a moiety thereof were minors. In a suit 
brought the mother of these minors on their 
behalf against the Collector to sot aside the sale, 
the District Court held that Regulation X of 1831, 
a- A absolutdy debarred the Collector from selling 
the estate of we minors during their minority and 
set aride the sale so far as their interests were 
•oonoerned. HeU, on appeal, that the minors not 
being sole proprietors, their estate was not one of 
wl^ the Court of Wards could assume the man- 
agement^ and therefore a 2 of Regulation X of 
1831 did not affect the sab. Krishna a Mekax- 

PRBUICA. COLLIOIOB OF SaLEU V. MbRAMPIBUIIA 

LL.&10MRd.44 

87. Payment of anearu of revo- 

RUe through poet olBoe— ifsf XI 0 / 1859, 
a f-^aynient hy pooUd mom/ey-wiar. Where 
the revenue of an estate was sent twragh the post 
oflioe hy a money-order In sufllolent time^ but it did 
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not, owing to the negligee of the post office, idabh 
the Collector in due time and the estate was sold 
for arrears of revenue. Hdi, that the sale was 

imlent to payment to the CoIlMtor, and the ^st 
office cannot bo considered as the agent of the Col- 
lector. Baikantra Nath Dutt v. Gunoa Prosad 
PUTNATAK 4 O. W. N. 108 

88. Oollaotor’a order of ozemp- 

Mori-Ael XI of 1859, m. 18,33. A Collector’s 
order under a 18 of Act XI of 1869 for exempting 
an estate from sale for arrears of revenue must be 
an absolute exemption, and not an order having 
effect as an exemption or not, according to what 
may happen, or be done, afterwarda It must not 
depend on an act which may, or may not, be per- 
formed. The High Court having set aside a sale, 
as contrary to the provisions of Act XI of 1869, 
upon a ground other than that declared and 
specified in an appeal made to the Commissioner 
of Revenue against the order for the sale, the Judi- 
cial Committee, referring to a 33 as prohibiting 
such a course, reversed the decision of the High 
Court. Lala Qauri Sankrr Lal v. Janxi Pi^ 
SHAD I. L. B. 17 CalOL 808 

la B. 17 I. A. 67 

89. Exemption from sale of 

land under attachment by Collector— def 
XI of 1859, 98. 17, 25, 33--Btng. Ad Vll of 1868 
— SvlU to 9et aaide adk — Bmgtd Cua Act (ffeng. Act 
IX of 1880) — Omiaaion to apeeify ground of objection 
in revenue appeal. An estate sold for arrears of 
revenue had ^n previously brought to a judicial 
sale by a mortgam, whose charm) preceded that 
of a puisne incummnoer, whom the present plaint- 
iffs represented. It was not the consequence of the 
execution-sale that puisne incumbrancers, who 
were not parties to the prior mortgagee’s suit, 
were displmd, or left witii nothing but a claim 
against the surplus proceeds of the sale, if any ; 
and on the foct^ the present plaintiffs had a mort- 
gagee’s interest in the estate sold by the Collector 
entitling them to sue to have the sale for default in 
payment of revenue set aside, os contrary to Act 
Xf of 1869. A sale for arrears of revenue if for 
arrears which have accrued while the land has been 
subject to an order issued by the Collector under 
the Cess Act (Bengal Act IX of 1880), for the lei^ 
of road cess in anear, is contrary to s. 17 of Act Ju. 
of 1860, such an order being an attachment within 
the moaning of that section. But under s. 83 of 
that Act, in every case where a sole for arrears of 
revenue is impeached, as being contrary to the 
provisions of Act XI of 1860, no grounds of objec- 
tion are open to the plaintiff whidi have not DM 
declared and specified in an appeal to the Commis- 
sions under a 24 The above provision in a 88 

eS!^a^ also where the sabhasbrauiUe^ in eon- 
sequence of an express provision lor exemption of 
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the land from Bale for arroan having been contra- 
vened. Lata Oanri Sanktt Lnl v. Janki Pershad, 

/. L B. 17 Calc. 809 : L. R. 17 1. A. 57, referred to 
OoBUTD Lal Roy v. Ramjanam Misseb 

I. L.B.81Gala70 
L. B, 80 T. A. 166 

4 Q^ Sunset law— Act Vll 

of 1868, 9. 11 — Revenue Sale Jmw (Act XI of 1859), 
a. S. S. 11 of Bengal Act VJl of 1868 makes tho 
sunset law as enacts in a 6 of Act XI of 1860 ap- 
plicable to sales of tenures under the former Act. 
The refusal, therefore, of the Collector to accept 
payment of tho amount due when tendered after 
sunset on the latest day for payment does not make 
tho sale under Bengal Act VII of 1808 illegal. 
Azdiuddtx Patwari V. Secretary of State for 
India I. L. B. 81 Calo. 860 

41. - - Payment of arrears before 

sale without obtaining exemption f^om 

sale— XI of 1859, as. 6, 13, 14, and 33~-Pro- 
eeedings when share of eataie is not add at auction’- 
«aU^round for annulling aale not declared and 
Hjieeified in appeal to Commiaaioner. Tho plaintiffs 
ami defendants were sharers in a certain estate, the 
plaintiffs being owners of a joint shari!, and tho 
defendants the owners of other shares, in respect of 
which separate accounts hod been opened in the 
CoUcctor’s register, 'llie plaintiffs in March 1860 
made default in tho payment of Government reve- 
nue fur their share, and it was advertised to be put 
up for sale on tho i8th September 1890, under ss. 

6 and 13 of Act XI of 1859, for recoveiy of the 
amount due, H18-6. On the 10th September the 
plaintiff paid into the treasuiy of tho Oollcctorate 
the amount of arrears due, and made an applica- 
tirin that the joint share might be exempted from 
Halo ; receipt were given for the amount paid in, 
but no order" was made on tho application, ami tho 
share was not exempted from sale. On tho 10th 
September the joint share was put up for sale, but 
there being no bids, the sale was postponed, and on 
the same day tho Collector made an order under 
a 14 of Act XI of 1869 that, unless tho arrears wore 
paid by the other sharers (tho defendants) within 
ten days, the whole estate would be put up for sale. 
Notices of this order, provided for by a rule made 
under the Act by tho Board of Revenue, were given 
to tho serving peon on the 2nd October for service 
on the defenSints, and the arrears were paid in by 
some of the defendants on the 4th and by others 
on the 7th October, and eventually the Collector, 
acting under a 14 of the Act, granted on the 6th 
Deromber 1890 a certificate of purchase, and gave 
delivenr of possession to the defendants. The 
plaintifii applied to the Commissioner, but their 
appeal was rejected on the 10th March 1801. In a 
■Hit for a declaration that the proceedings taken 
by tho GoDeotor under a 14 of the Act were illenl 
^ conveyed no title to tho detodsnts, and for 
po ww hm of the joint share with mesne profits 
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Held, by Pstheram, C.J., and BeverLey, J. 
(Ameer Au, J., dissenting), that the Collector not 
having exempted tho share from sale, tho payment 
by the plaintiff of tho arrears on the 10th September* 
was no iMr to the proceedings taken uniler s. 14 
of the Act Udd, also, that the defendants’ pur- 
chase was not made invalid by tho fact of their 
not having paid in the arrears within ten days 
from the 18th September, tho day fixed for the sale 
tho ten days in a 14 run from the time when notice 
of the Collector’s order is given to tho other sharers, 
and not from tho date of tho sale. Held, further, 
that it was not opem to the plaintiffs to take this, 
latter objection, as it was not declared and spitcifled 
in their grounds of appeal to tho Commissioner in 
accordance with a 33 of tho Act. Qobind Lnl Roy 
V. Ramjanam Miaaer, 1. L. R. 21 Calc, 70, followecj. 
Per Ameer Ali, J., contra. Per Petheram, 
C.J.—S. 33 applies to sales under a 14 as well as- 
to sales by public miction under tho Act. Semble : 
There is nothing in Act XI of 1860 which would 
have provented the plaintiffs from purchasing the* 
share themselves when it was put up for salo on tho 
18th September. Per Beverley, J.— Under a 6i 
of the Act, tho sale, if it had taken place on tho 18th 
September, would have conveyed a good title to the 
defendants ; and under a 14 they are expressly dc-^ 
clared to have *' tho same rights os if the share had 
been purchnscsl by them at tho sale.” Per Ameer 
Alt, ii.— The proccociings providcxl for by a 14 do> 
not apply in a case whore there have boon no bids at 
t he sale. S. 33 is not npplicablo to a transfer by the- 
Collector of the defaulting share und^r s. 14 ; the- 
sale contemplated by a 33 and referred to by tho 
Mvy Council in OMnd Aof Roy v. Ramjanam 
Miaaer, i. L. R. 21 Calc. 70, is a public salo held 
at a place prescribed by tho proper authorities 
at which there are bidders and a possibility of com- 
petition. GoSSAIN CllUTTURDIlOOJ DUT V. IsilRI 

Mul ... I. L. B. 81 Calo. 844 

49. ■ Benaml purchase for de- 

faulting proprietors— Beny. Reg. XI of 1822-^ 
Void or illegal aale^ Under Regulation XI of 1822, 
a bonami purchase for defaulting proprietors at a 
sale for arrears of revonuo was not ipao facto illegal 
and void. Kaleedoss Mooxebjeb v. MoninoRA- 
NATK Banebjbb . 6 W. B. 164 

48. Fraudulent purchase by 

Judgment-debtor— Aei XI of 1859— Right of 
decreedidder. In a suit to recover possession of a 
share of an eatate on the ground of purchase at a 
sale in execution which share was alleged to have- 
been knocked down by the CoUcctor to another 
party in an execution salo under Act XI of I860,, 
where it was found that the plaintiff’s purchase' 
had not been bond fde, tho rif^t, title, anil interest 
of the decree-holder having been proviously pur- 
chased benami by tho Judgment-debtor himself 
HeUt that the real purehasor was the judgment- 
debtor, and that the holder of the rent-decree eonUI 
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(6) OxHiB Gbousda— eMAt. 
propwW hU dther the eitote o( the aaid right, 
♦ifia, and intereet t-aita JoaoissuB Sabot «. 
GofalLaUi .... ISW. B.64 

44, — rallun of ooiuidon>ttoiv— 

Suit to oA atide tait and rteavtr m 

the groumd that eubjeei of eaU leaeaUuwd land 
and praetiedtty non-exUUnL An eBtato does not 
ncoossarUy moan land but may denote juUw* 

e nUniTp or bunkur rights, and oven where land 1^ 
m entirely wariied away there still remains the 
right to possession of any alluvion that My too- 
sequently reappear on the same site, wUch ri^ht 
may, in aooordance with the Privy Oouncil deoinon 
in Loptx V. Muddun Mohun Thakoor, 13 Moo. 
Ip A. 467, be sold as an estate. A suit, thmfore, 
^ purchaser of such an estate to have the sale 
«et aside and recover his purchase-money, on the 
ground that the subject of his purchase was non- 
•zistent at the time of sale, and had since romainod 
so, was held to bo not maintainable. (JovEWf- 

lacET tXi Raduat SmoH • 80 W. B* 117 


4 g, Award of oompenaation to 

porohaser— iShds set side under Beng. Beg. 1 of 
JS2L A sale in 1802 of lands for arrears of Govern- 
ment revenue was sot aside by the mofussil and 
■udder eommissions constituted under Bengal Begu- 
lation I of 1821, although no suit was brought to 
annul the sale until 1821 ; and the decision was 
aflBrmed by the Judicial Gommitteo. But the sale 
having taken place by direction of the Government, 
and there no fraud on the part of the pur- 
chaser, the JuScial Committee, under cL 2. s, 4 of 
Regulation I of 1821, awarded the purchase r com - 
pensation to bh paid by the Government. IsnuBU 
j h | MAT> NaBADT SlirOH V. LaL CuUTTBBpnT SlNOU 

8 Koo. 1. A. 100 


8.a Diip Nabaie Sivok v. Lal CHUTTEBrnv 
SmoH . • • • 8 8^ 


48. Bewenue lent by monoy- 

ordm^—Mlstaka— Bstate, wrong deeerijdion of 
— Jfoseaus ta orrear— Reveaue Sale law {Act XI 
of 1869), ee. 8, 20, 33^Land Bevenue rulee in 
Me find, Bevenue and Ceeeea in Bengal, rule 29 — 
Juriediditm, Where the actual amount of revenue 
remitted money-order reached the Collectorate 
in bat the remitter made a mistake in the towji 

number and the name of the registered proprietor, 
but was light as to the name of estates and the 
amount of revenue payable in respect ^tterwf : 
Hdd, that it was the duty of the officers of the Ool- 
leotorate to reotify the mistake under rule 20 of the 
Land Revenue Rulei^ and not to put up the 
property to sale which, if held, would: be without 
inito^tton and ought to be set aside. Bal Kriehna 
8impmn^2:^B.26 Calc. 888 ; L. B. 26 


(6 ) Othib GBouBDa— eoafJ. 

47. ^ — Irregalarlty— drepoiwte sloris, 

sole o/— Aei XI of 1869, ss. 6, 6, 13, 26, 32^ie^- 
aUe rdief—~Fraud^lrregulariiy—Notiee^Deecrip- 
iion of property-^Appeal to Commiuioner, epeei- 
fSeation of grounda in. No revenue sale can be set 
aside on the ground of fraud, when the sale would 
have taken place whether or not the fnud had been 
committed ; nor can the equitable relief of recon- 
veyance to the party affected by the fnud be en- 
forced against the auction-purcluksers, when some 
of them are innocent and hand fde purchasers. 
Amiruneeaa Khaloon v. The Seeretarg of State for 
India, I. L. B. 10 Cole. 63, followed. Bhoobun 
Chander Sen v. Bam Soonder Surma Moeoomdair, 
L L. B. 3 Cole. 300, distinguished. An erroneous 
entry of the name of a proprietor in a notice under 
s. 0 of Act XI of 1860 does not vitiate a sale. Bam 
Narain Koef v. MiMbW Perehad Singh, i. L. B, 
13 Cole. 208, followed. The non-issue of a notice 
under a 6 of Act XI of 1860 is a mere irregularity, 
which does not make a* sale a nullity nor shim 
the sale be annulled upon such ground under a 83 
of that Act unless suw ground should have been 
specified in the appeal to the Oommissbner. Bal- 
Hehen Dae v. Simpeon, /. L. B. 26 Cole. 833 : La Bo 
26 I, A. 161, and OMnd Lal Boy v. Bamjanam 
Mieeer, I. L. B. 21 Cole. 70 : L B. 20 I. A. 166, 
foUowod. Mohabeer Perehad Singh v. The Oof- 
lector of Tirhoot, 16 W. B. 137, dinontod from. 
Bbonabdav Sihqe a Mabbodh SnroH (1006) 

I. L. & 82 OaLo. lU 


(e) Pabtibb 

40^ Secretary of State. If a 

neceeeary party— Aei XI of 1869, a JJ— PoM- 
dar*e right to rue. In an action to set aside the sale 
of an estate for arrears of revenue, the Seorotaiy of 
State is not a necessary party. BdUcuken Dae 
V. Simipeon, I. L. B. 26 Oofa 833, and Bed 
Mbkooml laU v. Jirjuihun Boy, I. L. B. 9 
Calc. 271, relied upon. The wording of s. 83 of 
Act XI of 1860 is not restrictive so as to debar a 
person, who has in the property sold a substantial 
interest which is liable to be affected by the sale, 
from instituting a suit to set aside the sale. Robert 
Wateon v. Sreemunt Lal Khan, 6 Moo, I. A, 
467, and Qdbind Lal Boy v. Biprodae Boy, I. L. B, 
17 Cede. 398, followed. A piUnidar is therefore 
entitled to institute such a suit. JabnhoW Ghow- 
DHABANX o. SbOBBTABT OF StATB lOB IXTOIA (lOOffi 

70.W.2r.877 


a mSGELLANEOUS GASES. 

L AotZIof 1869. 8. 6— Rffeet 

0 / noHfieation under AM— Atfadtmeaf. A notifloa- 
tion issued under s. 6, Act XI of 1860, k aim^ • 
puUio call on the debtor to pay his debt fay a filed 
date; it does not operate as an attaehment hj the 
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BALM TOR ATtCTAKB OT B BV HN U B — 

9. MISCELLANEOUS GASES— eoficM. 

Civil Court Nvbkoo Ram v, Iiamjoobawum 

.SnraH 0 W. B. 481 

9. TraniAr of tenure from 

«ne OoUaotorate to another— PayNienf of 
revenuo-^Ndko of tranafer. It a tonure ia trans- 
ferred from one GoUoctorate to another, and the 
holder of the tenure, after receiving notice of the 
transfer, continues to pay his revenue into the for- 
mer CoUectoiate, he is not entitled to take credit 
for such payment. But if ho pays before notice 
■and obtains a receipt, such receipt is a quittance as 
against Gtovornmontw Trakoor Churn Roy v. 
COLLBOTOB or 24-PBRanNNAH8 • 18 W. B. 886 

a Aot XI of 1869. a 81— Es- 

.eoried proprietor, JlepresetUative of—Exeeuium of 
docfio^Fwrehaeer in execution of decree— Seoenue 
Aofo— Deponf— AMtgaee. R 31 of Act XI of 1859 
must be read strictly. An assignee of the recorded 
proprietors is not their representative within the 
meaning of that section, and the Collector is justi- 
fied in refusing to pay to such assignee, claiming 
on his own behalf, money held in deposit on account 
•of the recorded proprietors. Sbcrbtaby ov Stati 
• voB India v, Mabjum Hosbtn Khan 

I. L. B. U Ohio. 859 

BAliE VOB ABBBAB8 OV BOAD CB88. 

Sec Bbnoal Ciss Act, 1871, a a 

I. L. B. 18 Calo. 480 

Sec Bengal Cess Act, 1880, a 47. 

L Ia. B, 84 Oalo. 87 

Su Bengal Tenancy Act, s. 65. 

I. L. B 81 Gala 788 

Su Luxtation Act, 1877, Sou. II,Abt. 18 
t L B. 88 Gala 776 
L.B98LA.46 

Su PuBUO Demands Rbgoveby Act, a 8 
I. L. B. 14 Gala 1 
I. L. B. 88 Gala 841 

Su PuBLio Demands Recovery Act, a 7 
L L. B. 28 Gala 776 
L. B. 88 L A. 46 

Su Sale yob Abbeabs of CESSEa 

;8ALB IN BXBGUTION OV OEBTIVI- 
GATE UNDBB BENGAL AGT Vn 
OV 1880. 

Su Pubuo Demands Rboovbby Act 
1880 . . 6G, W.N.808 

BALB IN BXEOUnON OV GEBTIVI- 
GATE UNDEB BENGAL AGT I OV 
1896. 

Su Pubuo Demands Regoveby Aot 
(Ben. Aoil of 1895), sa 15, 19, 88 and 
88 . I.L.B.80Gala619 

ii.— what pasBaE at Buoh a aala— 

Su Pubuo Demands Rbooveby Aot 
(Ben. Aot VII of 1880), sa 8 Eia 

LL.&89 Gala 687 


BALE nr EXECUTION OV DECBEE. 



OoL 

1. Place of Sale . 

. 11871 

8 Person selung Propebty 

of 

WHICH HE is not, BUT AITEBWABDS 

BECOMES, OWNBB 

. 11271 

8 Objection TO Sale 

. 11271 

4. Stay OF Sale 

. 11278 

8 Immoveable Property 

. 11274 

5 (a). Impartible Estate 

. 11275 

a Bidders .... 

. 11276 

7. Purohasebs, Rights or— 


(a) Generally . 

. 11276 

(6) Easements . 

. 11284 

(e) Emblements 

. 11284 

(d) Rent .... 

. 11284 

(e) Uevebsionaby Interest 

. 11285 

if ) Stridhan 

. 11286 

8 Errors in Description of Pro- 

EBTY SOLD 

. 11286 

9. Joint Property . . . 

. 11290 

10. Mortgaged Property 

. 11805 

11. Decrees against Repbesenta- 

TIVES .... 

. 11328 

18 Re-sales .... 

. 11834 

18 Purchasers, Title or— 


(a) Generally . 

. 11838 

( h ) Certifigates of Sale . 

. 11343 

14. Distribution OF Sale-proceeds . 11848 

18 Wrongful Sales 

. 11879 

18 iNVAUD Sales— 


(a) Death OF Decree-holder 

BE- 

FORE Sale . 

. 11881 

(6) Death of Judgment-deetob 

BEFORE Sale 

. 11881 

(e) Fraud .... 

. 11386 

(d) Execution-frooeedinos 


STRUCK OFF 

. 11391 

(e) Degrees afterwards 

BE- 

VERSED 

. 11391 

' (/) Decree found to have been 

SATISFIED . 

. 11396 

(g) Degree against wrong Per- 

SON .... 

. 11396 

(1) Degree without Power of 

Sale .... 

. 11899 

(0 Decree amended after Exe- 

GUTION 

. 11389 

(/) Want of Saleable Interest 11809 

( k ) Sale contrary to Law . 

. 11402 

(1) Want of Jubudiction . 

11408 

(fa) Deorees barbed by Lxmx- 

TATION .... 

. 11416 

(a) Sale pending Afpeal • 

. 11418 
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( 1U69 ) DIGEST 07 CASES. 

BAU or >XBOTITION OT DBOBn— I SAI.B IN XZXOUVlbN Of DBOBNB- 


confdL 


17 Setting ASIDE Sale— 

C61. 

(a) General Cases . 

. 11410 

(ft) Irregularity . . 

. 11432 

(c) Substantial Injury 

. 11484 

(d) Expenses OF Sale 

. 11487 


18. Sbttino aside Sale— R ionn or 

PlTEGRASEBS— 

(а) COMPENSATIOV . . . 11487 

(б) BeGOYERY OrPnilCHASB-MOEEY 11487 

See AppKAr^ExEcuTioY or Decree- 
Questions IN Execution. 

1. L. B. S6 Bom. 418 
LL.B.88 AU.47e 

See Arms Act, 1878, ss. 1 cl. (&), 5. 

I. Is. B. 9 Bom. 618 

See Benami Transaction — Cebtitixd 
Purchasers — Civil Procedure Code, 
..&317 6 0. W.B'.841 

LL. B. 88 AIL 84 

See^BENOAL Tenancy Act— 

\l3 7G.W.N.888,691 

88. 06 AND 188. 

l.L.B.a9 0alo.ai9 

See Collector . I. li. B. 98 Bom. 681 

See Excise Acts (111 or 1856 and 
Bengal Act I or 1903). 

LL.B.810A10.798 

See Execution or Degree— Effect or 
Change of Law pending Execution. 

LIi.B.8Bom^l4p 817 
I. li. B. 17 Bom. 989 
LL.B.91 Gala 940 
I.I1.B. aaGalo.767 
I. L. & 18 Mad. 477 
1. L, B. 19 Bom. 80 
1. L. B. 80 Bom. 666 
LI1.B.8O AlLlOe 
See Fraud — Effect or Fraud. 

I. L. B. 9 Mad. 964 
B. U B. Sup. Vol. 846 
See Hindu Law— Auenation— Aliena* 
TiON BY Father. 

See Hindu Law— Joint Family— Pow- 

BB8 Of AUENATIDN BY MeMBEBS. 

See Hindu Law— Joint Family— Bale 
or Joint Family Property in 
Execution aiO> Riohte or Pur- 
OHASEBa 

See Hindu Law— Widow— Degrees 

AGAINST Widow as bepbesentino the 
Estate Ob Personally. 

See Husband and Wife; 

I.li.B.lAU.779 


eantd. 

See Limitation Act, 1877, Sch. II, Abt. 

12 . 

See Limitation Act, 1877, Sch. II, Art. 
134 . LIi.B.96Mad.9» 

See Limitation Act, 1877, Sch. II, Art. 
138. 

See Limitation Act, 1877, Sch. II, Artr 
166, 167 I. Is. B. 9 Bom. 468 

I.Ii.B.6Galo,881 
LL.B,8Mad.lia 

See LoirrATioN Act,1 877, Sch. II, Arts. 
178, 170 . L L. B. 80 Mad. SOO* 

See Lis pendens . I. L. B. 98 AIL 60 
I. li. B. 97 Bom. 266 
I. Is. B. 18 Mad. 604 
I. li. B. 11 Bom. 478 

See Mortoaqb— Sale of Mortgaged- 
Property. 

See Onus of Proof— Sale in Execution 
OF Decree. 

See Pleader— Purchase by Pleader at* 
Sale in Execution of Decree 

4B.1..B. A.G.18L 
LIiwB.10Mad.m 
Lli.B.16Mad.888 

See Pre-emption— Bight of Pre-emp- 
tion . . I.L.B.1A1L979,977 

6K.W.94&979 
7N.W.07,981 
I.L. B. 9 All. 860 
L 1..B.8A1L119,897 
16 W. Bb 468 

See Bight of Occupancy— Transfer of 
Biosi . I. L. B. 1 All. 868, 647 
I.L.B.4Galo.896 
99 W. B. 169 
I. L.B.9A1L461 
I.L.B.96Galo.797 

See Bight of Suit- 

Fraud . I. L. B. 99 Gale. 896 
Sale in Execution of Decree. 

See Sheriff— Sale by Sheriff. 

L li. B. 97 Galo. 964: 

See Transfer of Property Act, a 09. 

I. Lb R. 86 Gala 6L 

See Waiver U G. W. M. 848 

mortgaged property— 

See Mortgage— Sale of Mortgaged 
Property. 

See Sale for Arrears of Bent— SnT' 
TING aside Sale— General Gaseb 

I.Ii.B.99Gal0.L 

aettlng aside sale— 

See Gim Pbogedurb Code, 1882» ^ 
2i4- 

Questions nr Execution of De* 
obbh . 6G.W.N.979,988 

Parties TO Suit . 6G.W.M. 197 



( 11S71 ) DIQE8V OF GASES. ( HITS ) 


SAUB IN azBounoN or DiioBni— 

eonitd. 

- setting Slide ■ale--«oiieU. 

See Hindv Law— Endowmiitt— Aubva- 
TXOB or Ebdowbd Fbopbbtt. 

6 O.W.ir.668 

SeeSAiM FOR Abbbars or Rebt— S ax- 
Tisro A8XDB SaLB— ObNBBAL Ca8B8. 

I. L. B. 88 Oslo. 1 

See Salb tn Exbcutxob or Dbcbbb— Sbt- 
TIBO A8IDB Salb— iBKBOnLABITY. 

6C.W. JSC. 886 


1. PLAGE OF SALE. 

1, Place of holding the Bale— 

8de of moveable property tn exeetUian of deefee — 
Pratdie/e. Undor the Code of Civil Procoduro (Act 
XIV of 1882), it is intended that a sale of move- 
able property attached in execution of a decree 
diould ordinarily be held in some place within the 
juriediotion of the Court ordering the sale. Good and 
■nfficient reasons must bo shown for directing other- 
wise. Where the only ground ut^ for directing 
a sale outside the Gourt^a jurisdiction was that the 
poperty would probably fetch a better price, and 
it was found by the Court that a fair aale could bo 
had on the spot : — HM^ that no sufficient reason 
was shown for departing from tho usual practice. 
LAKSmoBAX V. Sabtafa Bbvapa Shibtrb 

I.li.B.18Boxii.8a 


2. PERSON SELLING PROPERTY OF WHICH 
HE IS NOT. BUT AFTERWARDS BE- 
COMES, OWNER. 

L Obligation to xnake good 

the Bale out of Bubsequent^-aoqulred in- 
terest — Vendor and pwehaeer. Tho doctrine — 
that whore a person sells property of which ho is not 
the owner, but of which he afterwards becomes the 
owner, he is bound to make good tho sale to the pur- 
chaser out of his subsequently-acquired interest — 
does not apply to a case where tho sale was made 
through the Court at tho instance of an oxeoution- 
cieditor, and was therefore compulsory. Aluk- 
kobbb Dabbb V. Babbb Madhub Chuokbbbutty 
I. L. B. 4 Galo. 677 : 8 O. li. B. 478 


3. OBJECTION TO SALE. 

1. DispoBBeBBion of thM party 

in BSBOUtion— EesMfance or dbidrutdion by elranger 
on ddivery to auttion-purehaser^ivil Procedure 
Code, iJJP, e. 269. There was no provision in the 
piyil Procedure Code, 1877, similar to that con- 
tained in s. 269 of Act Vni of 1869, which 
gabled the Court ezeoutbg a deoreo to inquire 
mb a complaint made bv a person other than the 
aef^dant, on the ground of dispossession in the 
uelivexy of possession to the purohaser of immovo- 
able property sold in exequMon of a deoree ; and 
wtefore the only remedy of a person so dispos- 
"■■ed was by regular Buti A, a deoree-holder, 

VOL. V. 


SALB ZB BZBOUTION OF DBOBBB— 

eonld. 

3. OBJECTION TO SALE-eoneld. 

purchased certain property belonging to B, his 
Judgment-debtor, at a sale, in execution of his 
decree, and delivery of possession to him was 
ordered. A stranger to the suit thereupon presented 
a petition to tho Court executing tho deoree, setting 
up a title to a moiety of tho property in question, 
and prayed for an investigation into his right, and 
for recovery of possession, on the ground that ho bad 
been dispossessed A. Hddf that the application 
could not bo maintained. Harasatoollah v. 
Bbojobath Ghosb 

I. L. B. 8 Oalo. 789 : 1 0. 1.. B. 617 

[This omission is now rootidod, and under tho Civil 
Procedure Code, 1882, tho Court has power to make 
an inquiry on tho application of a third party dispos- 
sessed in execution.] 

8. Deoree, impeachment of, by 

a stranger as fraudulent— Cm7 Procedure Code 
(Adi XIV of 18H2), e. 287. Tn tho execution of 
a decree ordering the sale of immoveable property it 
is not competent for the Court to refuse to sou it 
because a stranger to the suit in which such deoree 
was obtained, who is in possession of such property, 
impeaches tho decieo as having boon obtained up 
fraud ; the course open to him, if ho wishes stay -of 
execution, being to file a suit and obtain an injunc- 
tion for that purpose. Pubshottam Vitbal «. 
PuRSHOTTAii IswAB I. Ij. B. 6 Bom. 688 

8, Objection Bubsequently taken 

by the judgment-debtor that the property 
sold was not legally saleable — Civil Procedure 
Codct ee. 311, 312 and 313 — ExecuiUm of decree--^ 
Sale tn execuHonn-Ketoppd. Hdd, that, a judgment- 
debtor who might have raised objections to a sale in 
execution of a decree against him, but who have re- 
frained from doing so, and who might have appealed 
against the order for sale, has no right, after the 
sale has boon carried out, to prefer an objection that 
the property sold was not legally saleable. Fam- 
ekktoar Misr v. Beehu BhatfiU, I. L. R. 7 AU. 641, 
and Durga Charan Mandal v. Kali Prasanna Sar- 
kar, I. L. B. 26 Calc. 227, follo^ved. Umbd v. Jab 
Ram (1907) . I. L. B. 89 AU. 618 


4. STAY OF SALE. 


L Btay of sale in regard to a 

particular property-— (FAcf property of judy^ 
menldebtor. To savo a particular property from 
sale, a judgment-debtor must show tho valuo and 
condition of other properties in her possession, and 
the Judge must consider how and by what arrange- 
ment such a disposal of different ^rtions of such 
property may be made so as to avoid the sale of the 
property already attached. Dbb Kuxabx Bibbi «. 
Bak Mookbbjbb _ 

8 B. L. B, Ap.il07E; IS W. B, 66 

a ^tay of Bale pending adminia- 

tration suit— Ifor^qgrs decree — of eeeufi^ 
creditor. In exeoution of a deoree on a mortgage 
bond executed by tho father of tho Judgment- 

16 x! 
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( 11274 ) 


( 11278 ) 


BAxa zir BzflonTiov or 

€onfd. 

4 STAY OF SALE-eonlA 
debton, lince dooeaiedv which decree dlreofced that 
the mortgage-lien ihould be enforcedf flnt, 

■ale of the property spociflcally mortgaged ; and* 
secondly, if the debt remained unsatisfied by the sale 
of the other property in the possession of the judg- 
ment-debtors, the Judgment-creditor proceeded to 
have the property sold. After issue of the sale noti- 
fication, one of the Judgment-debtors applied for 
stay of the sale, on the around that an administra- 
tion suit was pending snth respect to the property 
of his father, the mortgagor, and also asked that 
a receiver be appointed and arrangements made for 
paying off the mortgage-debt and saving the pro- 
perty from sale. Hddt that the Court was wrong 
in passing such order, inasmuch as there were no 
reasonable* grounds why a socured creditor should 
be debarred from enforcing his security ponding 
the administration suit. Kbtstokohiny Dossil 
1^ Bama Chubv Eao Growdry 

Z.I..B.7 0it]a788: eaii.B.84A 

8. — ^Tendor of debt by transferee 

of property— Ctvil Proeedure Code, s. 291. Hdd, 
that the assignees of a purchaser from a Judgment- 
debtor of property, the subject-matter of a decree for 
enforcement of hypothecation, wore entitled to come 
in and protect tlm property from sale in ozocution of 
the decree by tendering the debt and costs under 
a 291 of the Civil Procedure Code, and that the 
eioouting Court was bound to accept the money and 
stop the sale. Bibabx Lal v. Oaipat 

lOAlLl 

4 , — Oivll Frooednre Code, so. 

876,806. 8. 306 of the Civil Procedure Code 
(which enables the Court in certain cases to stay 
the sale of immoveable property to enable the 
debtor to raise the amount of the decree by 
mortgage, lease, or private sale of the property) 
contemplates a mortgage or lease of private SMe 
only where the amount of the decree can be 
thus provided for.** A Court executing a decree can 
neither grant a certificate under this section, nor 
confirm a mortgage or other alienation of pro- 
perty, unless it appears that by such alienation 
the decree will be satisfied in full. It is not suffi- 
cient that after grant of certificate a mortgage by 
the Judgment-debtor is, as between him and his 
mortome, bond dde, nor can it affect the lien 
acquiM by the Judgment-creditor under s. 276. 
OvEUSAiix «. VinATSAiu I. L. B. 14 Had. 877 


5. 


Payment into Court of de- 

monay and ooeti— ProiM/er of Pro- 


oretal 

peHy Aet (IV of 1882), a. 96— Fxsevftba of decree-^ 
-^tay of eah. Where the sale of mortgaged pro- 
perty has been directed by an order ahqolote under 
a 8 of the Transfer of Property Act, 1882, it is open 
to the person holding the equity of redemption in 
such inoperty to paylnto Court at any time bef ors 


the sale the amount of 
and thereupon the ejmoutton 
It is not necessary that the person 


k and costs. 


BAZiB IH BneumON OF 

eoafd. 

4 STAY OF SALE-«nicI4 

equity of redemption should wait, until the pro- 
perty is actuallv put up for sale. Baja Earn Singhji 
V. Chunni Ltd^J. L. R. 19 Att. 205, and Harftu Bai 
V. Bameehar, /. L. B. 20 AU. 354, followed. BibifM 
Bibi V. Saehi Bewah, 1. L, B. 31 Cole. 863, referred 
to. Misri Lal V. Mithu Lal (1906) „ 

I. L. B. 88 AIL 88 

6. IMMOVEABLE PROPERTY. 

1 . Interest in decree against 

mortgaged property— Ciwl Procedure Code, 
1859, a. 259-^aU of deereer-^IiUereat in tismoM- 
Me properly. A decree for the sale of mortgam 
property was attached and sold in execution of a 
decree. Held, that the interest in immoveable pro- 
perty thereunder conveyed to the purchaser wm m- 
moveable property within the meaning of a 269 of 
Act VIII of 1869, and that certificate of sale ought 
to have been granted to the purchaser. Habi Go- 

VIND JOBHI V. RaMOHAIDRA PANDUBATO JOSH 

9 Bom. 84 

2 ^ Deem cmHog 

ehatm oi» i» immovMil. prop»*9- 

ThesJe ol . dooie. ohM^ng l-nd for it. 

in tho oonne of .xaoution-prooeodmg. .gMnrt w 
t !■ m. ■•In nf iui ifitorest ui immovc- 



of Civil rrocoaure relating to sales of immow w 

JZS.I!;’?' *>. .“t 

HOBXOOXISM «. DWTA* AU ^ 

Procedure 


Code (Aa XIV of 1882), aa. 235, 247, 284,287-^ 

Emulion of decree, apjdication for aale of tenure %n^ 

Incumbrance, notificaiion of exmUnce of^In^- 
ftroiwe— Arrears of renf due I* 
fmure— Bttfes made by ihe Htgh 
fo stoto emalence of arreara of real, effM of-^c^^ 
reeovorMe by judgmeaU-dMora agatnal decre^hi^ , 
induaian of, ta appliealion for executum, tyeed of 

express provision in the Code of 

on the decree-holder the duty 
incumbrances on any property iMght to be imugne 
to sale, the rules made by tho High Court under 

provisions of a 287 of the Code cast on him the duty 

of notifying tho ezistenoe of arrears of rent dm w 
him in respect of tho property wtoh he se^ to 
bring to sala An arrear of rent due in res^t of 
the property sought to be sold is to be * 4 gsided m 
one of &e matters to bo notified, m being lua^^ 
for the purchaser to know in ordiw to 
nature and value of the property ; and the omwn 
of the decree-holder to notif v nuA due to to 

at the date of the issue of SI 

Mde of the proper^ has the effect of destmytog tse 
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SAxa nr BZBonriozr of dbobbb— 

eollfd. 

5. IMMOVEABLE PROPERTY-^ondJ. 

lien he has upon the property. Nwrnwg Natan 
Singh Y. BoghoAw Singhs L L, Jt. 10 Calc, 
SQ9t and KatAwi v. FeaiatocAala2»lAt» /. L. B. 
IS Mad. 412, referred to and followed. Under 
s. 247 of the Gode of Civil Procedure, all that the 
decree-holder is entitled to enforce execution of is 
the difference between the amount found recover- 
able by him and the amount which the judgment- 
debtor is entitled to recover against him. When a 
decree-holder loses his remedy to enforce his decree 
for arrears of rent by the sale of the property in 
default, by reason of his own negligence, laches and 
acts, he cannot be allowed to enforce it as against a 
third party into whoso hands the property passes 
at the sale, and to make any property hypothecated 
for the rents liable for the whole amount due to him 
when, by the security bond, the hypothecated pro- 
perty is made liable only for so much of the arrears 
due as may not be realized by the sale of the pro- 
perty in dkaultw Qibibala Dibia v. Miba Ku- 
MABi(10(X)) 6C.W.B'.487 

4. ■ — Proper^ to be Bold, anoci- 
trol in part only — ExeeiUion of decree — Transfer 
of decree to CoUectar — Notification (Local Govern- 
nmt) No. 071, dated August 31st, 1880. Held, 
that whore the Civil Court is satisfied that the 
land, which is ordered to bo sold or any portion of it 
is ancestral, it should transfer the decree for execu- 
tion to the Collector so far as regards ancestral land 
only. Ahmad Guaus Khan v. Lalta Prasad 
(1900). L. L. B. 88 AIL 681 


8AZA IV BXBOUTIQN OF DBOBBB^ 

canid. 

0 (a). IMPARTIBLE ESTATE— omeli. 

the ground that the jdaintiff had purchased an 
absolute interest in it : — Held, that t^ reversal of 
the previously accepted interpretation of the law 
did not displace its application to the contract 
contained in the certificate of sale of 1870, the 
parties to which were bound by the law as then 
understood and that only the life-interest of the 
then holder passed by the sale. Abdul Azib 
Khan v . Apfatasami Naigkir (1004) 

I.l..B.87Had.l81 

0. BIDDERS. 

1. - Withdrawal of bid— Ctetl 

Procedure Code, 1882, s. 290. It is competent to a 
bidder at a Court auction-sale to withdraw his bid. 
Aoka Bank a Hamlin . L L. & 14 Mad. 886 

7. PURCHASERS, RIGHTS 07. 

(a) Gbnbrally. 

iSfee Aocrbtion— Rioht or Pubohasnbb 
TO Accretions. 

1. What paBBOB by Bale— dfols 

under money-decree — Right, title, and inieres/t of 
judgment-debtor. Nothing pMsos to the auction- 
purchaser at a sale in execution of a money-decree 
but the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhb Ram a Nand 
Kishobb . . I. L. B. 1 AIL 880 


6 (a). IMPARTIBLE ESTATE. 

6. Sale of right, 

tide and interest ” of holder of impartible eamindari 
and member of joint family governed by Mitakshara 
law—Subsequeni reversal of interpretation of law 
under whiA sale was hdd—Change in nature of 
inierest owned by holder of impartible edaie — Change 
of law whether retrospective— Effect of sale under 
new interprblation of law. In execution of a | 
decree against the holder (by custom of primogeni- j 
ture) of an impartible zamindari, who was a member ■ 
of a joint fanuly governed by the Mitakshara law, : 
his " right, title aira interest ’* in the estate was sold j 
in 187£ By the law as then interpreted such a ’ 
holder had only a limited interest, and except for 
speoial justifiable causes (of which the debt on which 
the above decree was obtained was not one) no 
power of alienation bej^nd his lifetime. Subse- 
quently this interpretation of the law was teversod 
y the Judieial Committee in the cases of Sartaz 
Euarir. Deoraj Kuari, L. E. 151. A. 51 :1.L.R. 10 
dU. 272, and Jhio Venkata Surya Mahipati v. 
Court of Wards, L. R. 26 I. A. 83: I. L. R 22 
Mad. 383, which decided that the hedder of an 
Impartible estate had an absolute interest in it, and 
made it alienable^ unless a custom against alienation 
vme proved. In a suit by a purchaser at the sale 
Against the snooessor Iw survivorship to the judg- 
menti^htor for possession of the subject of sale, on 


Khub Cuand V. Kalian Das 

I.Ii.B.lAU.a40 

Barton v. Bbuonath Surmah • 8 W, B. 66 

Ram Onoooroho Sinob v. Montorun 

W.B.888 

Sbth Oodby Kurbun v. Chait Ram 

8 Agra 186 

Jykibhoon Sooxul V. Shunkub Sookul 

8 Agra 168 

Z.\L[M V. Choonbb Lall • • 8 Agra 104 

Bhukan Bhaibava V. Bhaux Pbao 1 Bom. 10 

2. Sale under Bom. 

Reg. IV of 1827--Righi, title, and inierest of judg- 
ment-debtor. All that passed under a Court's sale 
under Bombay Regulation IV of 1827 was the right, 
ti^, and interest of the judgment-debtor whose 
property was proclaimed for sale. Kushaba bin 
SANKBOJI V, PxTAMBABDHABI 18 Bom. 16 

a - - Properly sMwilh 

specification— Rights of judgmeni-dddor. Thou^ 
there is a specification of the subject of sale at me 
time of sale, yet it is not the property specified, 
but only the right of the judgment-debtor therein, 
that is offered for sale and is convpyed, there 
appearing no provisions in the Plcooeduio Gode to 
oontein^te the sale or transfer of anything more 
than the right and interest of the jndgln^Bn^(Mbtor ; 

16 X 2 
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BAUD IN BXBOUTIOir OF DaOBBB— 

eoiifel. 

7. PURCHASERS. RIGHTS OF— eoiUi. 

(a) Gbnbballt— eonia ’ 

and the anotlon-purohaser at a sale in oxooution 
aoquirea the express terms of the oonveyanco to 
him not the prosumod title of the person in posses- 
sion. or the apparent title in the Oollocior's books, 
bat the riffht. title, and interest of the judgment- 
debtor in we property sold. Mahombd Buksh o. 
Mahombd Hossinr 

8 Agra 171 : Agra F. B. Bd. 1874. 146 

See Baluk Doss a Nimatb Ghundbr 
Sircab .17 W. B. 611 

4. Description of 

properly in specification under s. 237 of Civil Pro- 
cedure Code on application for attachment — Exe- 
cution against joint family properly. The speci- 
fication required by s. 237 of the &yi\ Procoiluro 
Code of the judgment-debtor's share or interest in 
immoveable propcrtv sought to bo attached should 
state distinctly whether it was the judgment- 
debtor's undivided share or the family property in 
which the judgment-debtor had an undividerl share 
which was sought to be attached and should also 
specify what that family property waa If the 
mcincation merely referred to tho jndgment- 
Mbtor's share and interest in what was tho family 
property the Court would hold, unless something 
to the contrary appeared, that tho sale was of that 
share and interest only. Muhammad Husain v. 
Dip Chamd . I. 1j. B. 14 AIL 190 

6. Sale of rights 

and interests tn moumh eonsisling of two mehals — 
Submersion of mehal at time of sale — Salc-certi- 
ficate not specifUMy mentioning submerged mehal 
^Passing of rights in sehmerged mehal to pur-- 
chaser, Tho rights and interests of certain judg- 
ment-debtors in a mouzah consisting of two 
separate mehals, rcspoutivcly known as the Upor- 
war mehal and tho Kachar mchaL wore brought to 
side in execution of tho docroa At tho time of 
the sale tho Kachar mehal was submerged by 
the river Ganges, and in the sale-notification the 
revenue assessed upon the Uparwar mehal only 
was mentioned, and there was no specific attaoh- 
ment of the I^har or submerged land, but the 
property was sold as that of the judgmont-debtors 
in the mousah. Subsequently the river having 
receded, the auction-purchaser attempted to 
obtain possession of the Kachar land, but was 
resisted 1^ the judgment-debtors on the ground 
that their rights and interests in that land had 
not been convesred by the auction-sale, but only 
their rights and interests in the Uparwar mehal 
Hrid, that either the whole rights of tho judgment- 
debtors in both mehak were sold. or. if not, their 
rights in tho Ujiarwar mehal with the necessary 
and contingent right to any lands which might 
subsequently appear firom the river's bed and 
accrete to such mehal ; and the mere fact of the 
mention in the sale-notification of the revenue of the 
Uparwar mehal did not affoot what passed 1^ the 
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(a) Gbnbiiallt— eoald. 

sala Hdd, also, that the attachment of the judg- 
ment-debtors' entire proprietary rights in tho mou- 
sah included their interests in both mehals and the 
sale-certificate clearly showed that all their rights in 
the village were pasm to the purchaser. Mahadeo 
Dubey v. Bholanaih Diehit, L L, B, 3 AU, 86, and 
S. A. No, 818 of 1885, referred to. Fida Husain v. 
Kvtab Husain, I, L, B. 7 AU, 38, dissented from. 
Muhammad Abdul Kadir v. Kutub Husaiit* 
Kumal-ud-dth Ahmad v. Kutub Husain 

I. li. B. 8 AIL 186 

0. ■ ■ — Increase of judg- 

ment-dddor*s interest occurring after attachment and 
before sale. Previously to a mortgage of it, a frac- 
tional interest in certain property (which interest 
was purchased by tho plaintiff, the mortgagee^ 
at a judicial sale) had been the subject of a sottle- 
mont by a Mahomedan on his wife under the condi- 
tions that, if he should have no child by her, 'hie 
two sons bjr another wife should each have an 
estate therein. Ho died without other children. 
Hdd, that tho two sons had taken definite 
interests capable of being attached within s. 268 
of the Civil Procoduro Code, not being mere 
expectancies. Hdd, that a judicial sale of pro- 
perty, purporting to bo of all the interest of a 
judgment-debtor, carries with it any enlargement 
thereof that may have occurred after the attach- 
ment and before tho sale ; and that accordingly 
tho above-mentioned settlor having died without 
a child 1^ that wife, between tho date of the 
attachment and tho sale, tho sons' augmented 
interests passed thereby. UmbsChundrr Sircar 
V. Zahur Fatima I. L. B. 18 Calo. 164 

UB. 17 I. A. 801 
7« - CivU Procedure 

Code {Ari XIV of 1882), s, 274, el {fi)Sight8 
of purchaser of mortgagehand at sale in execution 
of decree^ Where a person at an execution-sale 
purchases a mortgage-bond under which certain 
immoveable property is given as collateral soenrity 
for an advance, the fact that ho has not attached 
under s. 274 of the Code will not affect his right to 
have tho collateral security enforced by the sale of 
tho properties mortgag^ Kastnath Dab v, 
Sadasiy Patnaik 1. L. B. 80 Calo. 806 

S, Sale of* raiyaVs 

interest-^Want of zamindar's consent to alienate. 

An auction-iiurchaser of a raiyat’s right and interest 
in his house in a village could not acquire more title 
than could have boon transferred by private sale, and 
therefore if by the village custom tlm raiyat cannot 
alienate tho house with the zamindar's oonsant^ and 
such consent has not been obtained, the sale in exe- 
cution conveys no rights in it to the pnrehaieL 
Shib Lall V. Lochun Singh . 8 Agra Bar. 7 

0. Sale of specified 

share— Property coming to debtor before sale. 
When there was a sale of a specified diare bdongifig 
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to iho jndgment-dobtor i—Hetdt thot the auction- 
purehaeer was not entitled to clium property which 
had before sale descended to the judgment-debtor. 
Axadsi V. Ajmbwb Koonwbb 1 Agra 282 

10. IiUereal in puf 

•€hase-m(me 3 f-~Civil Vroudwrt Code, 1877, e. 268 — 
Property not eubjeet to attoehnunt and eah. The 
purchaser at a sale in execution of a decree of the 
right or interest which the vendor of immoveable 
property has in the purchase-money, where it has 
Uwn agreed that the same shall be pud on the 
execution of the conveyance, takes nothing by his 
purchase, such interest not being subject to attach- 
ment and sale under a 206, Civil Procedure Code, 
1877. Ahmad-uduik Khan v. Majus Rai 

I.Ii.B.8A11.18 

IL - Right to mesne 

profits — Civil Procedure Code {Act VllI of 1859), 
s. 269— Certificate of sale. The possession, with 
mesne profits, of land comprised in a zur-i-peshgi 
lease of the year 1851 was decreed to the zur-i-pesh- 
gidars in 1800; and litigation as to their rights 
under the lease was carried on till 1874, when, after 
their deaths, it ended in favour of their represen- 
tatives. In 1869 one of the parties to that litiga- 
tion obtained a decree for money against the zur-i- 
poshgidars ; and in 1874, in execution of this decree, 
•all the right, title, and interest of the representa- 
tives of the latter in the lease of 1861 was sold to a 
third party. Hdd (reversing the decision of the 
High Court), that the right to the mesne profits 
awarded by the decree of 1800 did not pass by the 
sale, but remainod in the reprosoniativos. Ganbsu 
LalL TxWABI V. SUABINARAIN 

I. Ii. B. 6 Calo. 218 

12. Lih'-vnlerest m 

property of testator, A life-interest in the residue of 
the real and personal promrty of a testator, after all 
the charges upon it have been satisfied and provided 
for, and after a full administration has taken place 
•of the assets for the purpose of discharging these 
several dispositions, cannot be sold under an execu- 
tion issued in the Supreme Court against the pro- 
perty of the testator. The sale therefore passes 
nothing to the purchaser. Toxai Shxrob v, Dauod 
Mulligx Fubxxdoon Beolar 

4 W.B. P.C. 87 : 6 Moa I. A. BIO 

18. — - Sale of legacy 

under writ against executor. A seizure and sale li^ 
the Sheriff of the amount of a legacy under a writ 
•against the executor, declared invalid in the absence 
ox proof of payment extinguishing the legatee's 
intecest Labab v, Coxxa Raoava Ghbtt7 

6 W. B. P. a 128 : 2 Moo. I. A. 88 

14. ■■ Right and inter- 

•eet of proprietor ojf resumed revenue-paying eriote. 
By a sale in execution of the rights and interests of 
n judgment-debtor as ieoor£d proprietor of a 
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Govornment resumed revenue-paying e;4tate, 
released rent-free lands lying in the estate do not 
pass to the purchaser. Dol Gobindxony Dxbu v. 
ImdadAu .... 6W.M170 

IB. Right, iitUg 

and interest'* of a jvdgment-ddbtor tn a partly 
executed decree — Possession of land attached under 
Beng, Reg, V of 1812, s, 26, A decree of the year 
1843 awarded to persons, afterwards represented by 
the respondents, the possession of a moiety of a 
talukh which had been since 1837, and remained 
till 1806, under attachment by the Collector in 
virtue of an order mode under Regulation V of 1812. 
The Court which granted the decree, intending to 
execute it, approved the proceedings of an Amcon 
imrporting to put the decree-holders into construc- 
tive possession of a certain number of mouzahs of 
the talukh. In 1860 the appellants, in execution of 
a decree for money obtain^ by them against the 
respondents, purchased at a sale, amongst othec 
things, their right, title, and interest ’* in the 
decree of 1843. Held (affirming the judgment of the 
High Court), that possession of the mouzah having 
been deliver^, so far as it could be deUvored, con- 
sidering the attachment to which the talukh con- 
taining those mouzahs was subject, the decree of 
1843 had been so far executed ; and that what was 
acquired by the appellants at the execution sale was 
only the unexecuM portion of the decree of 1843. 
GRlSncnUNDBR ChUCKBRBUTTY V. JlBANXSWABI 
Dabia. Gbishghundbr CuncKBBBUTTY V. Bisxb- 
WARI DeBIA 

I. If. B. 8 Galo. 248 : 7 C.l«. Bw 420 

18. Sale of righU 

title, and interest of tamindar — Impartible prime* 
genitary zamindari— Interest taken by^ purchase. 
In 1873 and 1870, portions of an imjMrtiblo primo- 
genitary zamindari, which were in the posses- 
sion of a lessee from the zamindar, were attached 
and brought to sale in execution of decrees against 
the zamindar. The purchase-money was very 
inadequate as the price of the full ownership of 
the property (subject to the lease), but what was 
sold according to the sale-certificate was the right* 
title, and interest of the judgment-debtor without 
any restriction. The judgment-debtor died in 
1881, and the lease having run out, the purchases 
now sued in 1803 for possession. Hdd, that the 
plaintiff must bo taken to have purchased aa 
interest for the life only of the judigment-debtor. 
Abdul Axa Khan Sahib v. Appayasaiq 
Naxcxab . LIi.M82Mad.110 

17. Sale of righie of 

deceased ddAor whose representatives hdd eerUfi* 
cate of administration. In cases where the right of 
inheritance really vests, the purchaser of the rifl^ts 
of a deceased judgment-debtor, whose representa- 
tives hold under a certificate under Act uVII of 
1800, does not acquire the entire estate^ but acquiiea 
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7. PURCHASERS, RIGHTS OF-oonfd. 

(a) Giniballt— eoitfd. 

it labjoot to all legal and equitable rights of inherit- 
anoei Sham Cooxib Roy v. Juttuv Bnii 

14W.B.448 

Rajsbisvo SmoH v. Bunoshu Mohuk 

14W.B.44k8note 


18. 


8aU of jnmtfi* 


dart righi9-~Builditig appurtenatU 
nghia. The " rif^ts and intereeta ** of a camindav 
in a certain Tillage were sold in execution of a decree. 
At the time of the sale a certain building was hia 
property oud xamindar : HeU, thatk in the abaence 
of proof tiiat auch building was excluded from sale, 
the aale of hia *' rights and interest ** in the Tillage 
puaed such building to the auction-purchaser. Abd 
Habav vl RAMZAir Au . I. Ii. A. 4 All. 881 

18. SaUlfof house 

amd lands io differeiU purehasiro-~-‘Dkree-holder, 
pnrekase of land by, and sale of ktmse to third 
psrsosk Where a decree-holder who had attached 
certain land and a house upon it cauaed the land 
to be sold in execution and purchased it^ and then 
caused the house to be sold to a third p^y : — ffdd, 
that he had purchased the land on which the houso 
stood, subject to the right of the person who bought 
the house to haTe it continued there. Mookta 
SOOITDIJBII Chowdbbaiy u. Mutrooiianath 
Gbosb 88 W. A 808 


80. 


SaUof property 


VfUh incawbranees^Righit titk, and interest of dAior, 
The purchaser at a Court’s sale bu^ only the right, 
titles and interest of the debtor, burdened with all 
TaUd liens such as a proTious san mortgage. Jfa- 
ikwadas Ranehoddas t. KaUa Khushid, 7 Bom, A 
O. 24f and Chintaman Bhashar t. Shivram Hairi, 9. 
Bom. 304^ followed. Rahohoddas Dayaldas v. 
Ba3iobodda8 Nanabhax . L li. B. 1 Bom. 681 

8L Interest adverse 

to iudgmenl4ebior-^Effect of seder-^-lncavAranoes 
By debtor after attoehment. Under an execution 
sale, the purchaser, notwithstanding that he ao- 
qnlies merely the right, title, and interest of the 
^rilgment-dsbtor, acquires that title, by operation 
of law, adTOtsely to the judgment-debtor, and freed 
from all the alimtions and incumbrances effected 
by him after the attachment of the property 
sold. DunDTOBOVATH SAimAL V. Ramkumab 
Ghobi. Tabakgbahdba Bhuttaobabjbi V , 
BiOAmtAVB SAiniZAL 

I. la A 7 Gala 107 : 10 0. 1.. A 881 
IaA8LA.e6 

BBVooaiH Cbuxoib Dos. «. 

. yr. B. i6ea sm 


aa -Bale tree of deeres^ 

hdisr^s interesd^RsservaMon ^ a 

Judgment-debtor’s property is sold at the instance 
ofthejudgment-creditor, the sale, whether directed 
by the decree or not, must be a sale free of the 
jidgmoiit-oieditor’e rights in the property, unless 


BALE nr BZBOUTZOir 07 DBOBBB^ 

eontd. 

7. PURCHASERS, RIGHTS OF— could. 

(a) Gbnibally— could. 

these are reaerred. Dooun Chund v. Ookda 
Bhquk 84 W. A 808 

See Dullab Sibkab v. Kbishita Kwab Baksb 
8 B. li. A 407 : 18 W. A 808 

8A Prior right of 

former purchaser at unconfirmed safe — Laches. 
The purchaser at a Court’s sale buys only the then 
existing right, title, and interest of the judgment- 
debtor, and therefore ordinarily takes, subject to 
the prior right, contingent on confirmation, of a 
former purohamr, though such former purchase 
be confirmed subeoquently to his own. Quasre : 
D^ether the case might not be different if the delay 
in the confirmation of the former purchase wore 
accompanied by great laches on the part of first- 
purchaser, or by other special circumstances. 
Konapa bin Makadapa V. Janabdan Sukdbt 

11 Bom. 188 

84. BfTeetof sale— RtyAl of pur^ 

chaser as compared vnth purchaser hy private sale 
— Right as agaifut charges on estate sold. A pur- 
chaser at a judicial sale is in a position different- 
from that of a more reprosentatiTe of the old pro- 
prietor, or of one who comes in by a Toluntary sale 
made by the latter. A judicial sale transfers to the 
purchaser the property of the judgment-debtor 
against the debtor’s will, and places the purchaser 
in a higher position than that which the judgment- 
debtor, by any priTate alienation, could confer on 
him. Such a purchaser is competent to defend his 
possession and title by showing that the charge* 
which it is sought to establish against the estate is- 
fraudulent and ooHusItc, and therefore Toid. OoM- 
BAO Singh v. Bkimboo Nath . 8 B. W. 88 

86> Purchase sehiedt 

to decree for sala^Ineumbranee. A decree-holder 
haTing attached certain property in the execution 
of a decree, R appeared as an objector. The decree- 
holder was referred to a ciTil suit, and obtained a- 
decree for the sale of the property in satisfaction 
of the former judgment-debt. A then sued the 
judgment-debtor for the return of certain alleged 
consideration-money and obtained a decree, in exe- 
cution of which he brought to sale and became pur- 
chaser of the same property of which the sale nad 
been decreed as almTO-mentioned. Hefil, that N 
could only purchase the property subject to the de- 
cree for sale, Mid that the transactions subsequent 
to that decree had no effect to Aake it off- 
Nxbvnjyn Rax V. Rhjjoo Rai . 6N.W. 168 

8u SooBAJ Buksh V. Raxubbawith • 4 B. W. 5 

86, Fraudulent aRenr' 

aKons before decree. An auctlon-piinfiiaser can 
question the fraudulent acts and alienations of the 
Md proprietor in fraud of the deoree. Baxoboo m 

Howabd 8 Agra 10 

Dbwan Roy v. Riddbll • 8 W, A 081 - 


11288 ) DIGEST OE GASES. A 11884 


BAIdH TSt aXBGUTZOEr OF DBOBaB- 

eonfA 

7. PURGHA8EBS, RIGHTS OF-^onftl. 

(a) GmsALLY— eondA I 

B7. FravdvkiU awards 

riahi of pwtehawr to eofifradtcf. Tho locum Uncna 
of a purohaaer at a sale in ezocution of a decroo 
ia not bonnd by an award in fraud of tho decroo 
to which the jndgment-dobtora wore parties. 
Altatun V. Bao Kabak Sxnoh . 7 B. w . 862 

88 . Rigid of pw* 

chaser to set aside deeds. Thero ia no authority for 
the proposition that tho rarchaaer at a sale in oxocu- 
tion of a dooroo of tho right, title, and interost of the 
judgment-debtor acquirea by that purohaao not 
merely tho right, title, and interost of tho Judgment- 
debtor, but any ri^t which the judgment-creditor 
might have to set aside or question tho validity of 
any deed which had boon previously made, even it 
might be by tho judgment-debtor himself. Lalla 
Ram Subun Lall v, Lokbbas Kooeb 

iaw.B. 8 e 

89. — Right to set aside 

paini^Mortgage-~Cotfenafd not to alienate. A 
gave a mortgage to R of certain property as a 
security for monoy lent, and covenanted not to 
alienate tho property by gift, ijara, patni, or other- 
wise, by which loss might be caused to tho existing 
actual assets of tho property. A subsequently 
granted a patni to 0. B obtained a decree against 
A for tho amount of tho loan, and tho property 
was sold in default of pavmont. D was tho pur- 
chaser at tho auotion-salo. ZfeM, that D could 
maintain his suit against (7 to sot asido tho patni 
and for possession. Bbajabaj Kisobi Dasi v. 
BIouammbo Salbm . . 1 B. la A. 0. 168 

8 . 0 . Bbojo Kishobbb Dossia V. Mahombo 

SOLBBM 10 W. Bk 161 

80 . Sale — Ezeadim — 

Rigid of purehaser’-^Estoppd hy eondnei — Mortgage. 
In execution of a money-decreo certain promrty 
was purchased. The said property was suojoot 
to a mortgage, but not a moi^a^ executed by tho 
judgment-debtor, although the ju^ment-debtor 
would himself have been estoppt^ nom denying 
UabUity under the mortgage on account of his con- 
duct in the mortgage transaction, ifsii, that tho 
wrobaser was equfdly bound as tho judgment- 
debtor, inasmuch as the right, title and interest of 
Bie judgment-debtor had pasMd to the purchaser, 
and his purchase was therefore subject to tho 
mortnge. Poreeh Nath Mnkcrii ▼. AnM Nath DA^ 
1. L.K 9 Cak. 265 ; Mahomed Mueufer Hoseein ▼. 
KeshoH Mohan Roy, 1. L. R. 22 Cole. 999; Ram 
Coomof Koondn v. Maequeen, L. R. 1. A. Sup. vdL 
40 : 11 B. L. R. 46; Sand Chunder Day v. Qopal 
Chundar Laha, LIhR. 20 Oak. 296 : L. R. 19 1. A. 
203; Porter t. Inedl, 190. W. N. 313, referred ta 
Pratao Raj sl Smu Pbasad Tiwabi ( 1903 ) 

LXa& 86 CUo .877 
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(6) Easimbxits. 

81. Bight to OBBemonts. Tho 

mle that the right to easements goes with the 
property when sold by tho owner himself, applies 
also when the property is sold by tho Court in exe- 
cution of a decree against him. Hubrb Madhub 
Lahibbb V . Hbn Cbuxdbb Gossamrb 

88 W. n. 688 


(e) Emulbmbmts. 

88. Bight to emblementB-JIfori- 

gage, sak under. On the 14th of July 1870, B 
obtained a dooroo against D dirooting D to pay 
tho ainount advanced upon a mortgage of 
lands within six months from the date of docroe, or, 
in default of payment, the lands to bo sold with 
liberty to R to bid at tho sale. Default having 
been mado, the lands wore sold on the 2l8t of Juno 
1877, and R became tho purchaser. At the time 
of the sale tho lands were in the occupation of D'e 
tenants under an agreomont to give to D a moiety 
of tho crops. On tho 11th l^cembor 1877, P, 
another judgment-croditor of D, attached the crops 
on those lands which had boon cut and stored by 
D*s tenants since the dato of tho sale. Held, that 
by tho sale to R all right, title, and interest of D, 
including bis right to tho moiety of tho crops in the 
hands of bis tenants, passed to R, and no residual 
right remained in D on which P's execution could 
oporate, tho crops not having boon actually carried 
away and appropriated by D. Laxd Mobtoaob 
Babx of India v. Vishnu Govind Patankab 

I. L. B. 8 Bom. 070 

88. Crop standing 

on land sM tn execution ol a decree drained by a 
mortgagee in possession. A mortgagee in posses- 
sion suod on his mortgage, and having obtained a 
decree brought tho land to salo in execution : and 
the exocution-purehaser was placed in posses- 
sion. Held, tho mortgagee was not entitled to xe- 
covor from the oxecution-purohasor the value of tho 
then standing crop. Ramaunoa v. Samiappa 

Z.L.ai81Cad.l6 


(d) Rbbt. 

84. Bight to rents— Rento pM 

lor lormer proprietor after sak--Noliee of titk 
of parehasef. The purchaser of a samindari sold 
in execution of a decree is entitled to all the rents 
a cc ruing due from tho date of his purchase ; and 
if the tenants or raiyats, after having had notioe 
of his title, choose to oontinue to pay their rents 
to, or for the use of, the former proprietor, they 
do so at their peril, and cannot plead suoh paymenU 
in answer to a suit for rent by tho new owner. CoL- 
LioroB Of Rajshahyi V . ^ 

W. B. 1864^ Aot Z, 6 
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SB. Apporttonment of rents— 

PurdboMf of ffJkore of Mlole. A parohMer at e sale 
in execution of a doom of one of Mveml ectatec let 
in one patni ie not bound by any agreement between 
tbe patnidar and other aamindars regaling their 
■ham of the entire mtni rent. Nor . can he claim 
from the patnidar ai hu own share of the patni rent 
a Bum bearing the flame proportion to the whole 
patni rent as the Budder jumma bean to the Budder 
jumma of all the estates let out in patni. In order 
to obtain rodresp in flush a caflo. either the patnidar 
or one or all of the Bamindars may have their fixed 
patni rent properly apportioned among the floveral 
lamindarfl by a civil suit in which all the xamindarfl 
flhould be parties. Fobssh Nath Roy v. Bisr- 
boopDutt . W. B. 188^ Act X. 16 

(e) Rbvxbsiomary Thtibbst. 

88. Bewerslonafjr right of 

grantor— Properly Itahh to attachment and sale 
^-^Orant to Hindu widow for mainltnanu for life 
— Acl Vlli of 1869, s. 206^-CivU Procedure Code, 
c. 266 (h). One N. the sole owner of a certain 
village, had u eon J. J had two wives. By his 
first wife he had a son U. J 's second wife was 0, 
by whom he had a son whoso widow was K, the 
defendant in the suit. J died leaving U his son, 
0 hifl widow, and K his son *8 widow, and on his 
death U inherited the village. Prior to the year 
1874. U had mado a gift to G of 106 bighas situate 
in the villan. In 1874 the rights and interestfl of 
U in the villago wore sold by auction and purchased 
bv T, the ancestor of the plaintiffs. G by a deed of 
gift conveyed the 106 bighas to K and ultimately 
died on 20th January 1883. Plaintiffs then sued 
to set aside the gift and for possession of the land. 
The learned Judm found that the land was given 
to G in lien of her maintenance, which she was 
to hold rent-fm for her life, and that sho had been 
in possession thereof for twenty years. Further, 
that U had the right to resume the land and assem 
it to rent on the death of G. and all the rights and 
interests of U in the land wore attached and sold 
in 1874. On second appeal it was contended that 
interest of U in the land at the time of the sale 
of the villagD by auction was in the nature of a 
mere ezpeoUmov and therefore could not be sold 
and was not sold. HM, that U gave to G the usu- 
firnct of the luid for her life b lieu of her mainten- 
ance ; that after the gift the intemt of U in the 
land was of the same character and oarried with it 
the same oonseqnenoes as the reversion, which the 
lessor would have for land leased for life or years, 
and analogous to the i(c^t which a mortgagor who 
had granted a usufruotuaiy mortgam would have | 
and that U had a vested right b the land which was 
capable of being sold and that right passed to the 
auotbn-pnrohaser at the sale of 187A Komf 
Hccnissf T. Komd Koonwoft 6 W. A Si ; Assi 
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7. PURCHASERS. RIGHTS OF-eosId. 

(e) Ruvibbxonirt Intbrisi^— coscld. 

Chunder Tanira Das v. Dhurmo Naraiu Ohuhar^ 
bally. 7 B. L. A Sil : IS W, A F. B, 17 ; Tugeu^ 
tool Husain Khan v. Baghunalh Pershad, 7 B. L. 
A 186 : 14 Moo. 1. A. id. disthguishod. ELaob- 
WAXB o. Saruf Chahd . L Ii. B. 10 AIL 468 

(/) Stridrav. 

87. BUabar Inw^Personal decree 

against kamavan^^ivU Procedure Code, s. 386, 
A sued for possession of certain shops belonmng to 
a Malabar tarwad, which had been attached in 
I execution of a personal deem passed against a 
j kamavan b a suit for a private debt. In the exe- 
I cution- proceeding an (mjection petition was put 
j m, stating that we shops wore stridhanam and was 
nqcctod; and the order of rejection was not ap- 
pealed against for one year. Respondents Nos. 1 
! to 4, the husbands of we persons who put in the 
j objection petition, were in possession and wore 
I now sued for possession. The plaintiff was assignee 
j of the nurchaser at the exocutbn sale. Held, wat^ 
upon the facts found, the plaintiff acquired nothing 
under the Court sale. Achitta v. Mammavu 

:LIi.B.10Mad.867 

a ERRORS IN DESCRIPTION OF PROPERTY 
SOLD. 

L Bttbjeot of purohase— Gerlf- 

fieaie of sale, description inr~iMigalUm of pur- 
ebossr lo see that certificate is eorreei. It is the 
business of an auction-purchaser to see that the sale- 
certificate conveys to him what he supposes himself 
to have purchasra, and it is not open to him to ad- 
duce evidence afterwards to prove that he pur- 
chased anything more than the certificate shows 
him to have taken under the sale. Pbarbb Mohub 
Mookbrjbb V. Gosto Bbrary Dry 

86 W. B. 104 

a, Certifieaie of 

sale more exHensive than decreo-^Right of purchaser. 
Where a decm-holder obtains an oribr for the 
sale of the judgment-debtor’s interest in certain pro- 
perty, and, becombg purohaser at the sale which 
follows, receives a sale-certificate going beyond 
the order, he cannot avail himself of anything b 
the certificate beyond the order. Gowrbb Kumib 
Bhuttaohabjbb VI SuRUT Chundbr Doss Biswas 

88W.B.408 

8. Subject of sale— DMCfspsfiqr 

beliwea notification of side and sale-eerii fi ca t e - 
Bight of purchaser. Where on an execution sale 
there is a discrepancy between the conditions b the 
notification of what is to be sold and the oertifloate 
of what has been sold, the conditions b the noti- 
fication are to be taken as of supoior anthoritv b 
dealing with the oonfliotiiig ftbima of Innocent tiiiid 
parties whose tights are affected by the varbtion. 
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fl. ERRORS IN DESCRIPTION OF PROPERTY 

80[J)-eoii(ci. 

In ezeoution of a deocee for arroan of lent^ an appli- 
nation wat made for a Bale of the tenure for the 
arreoTB of which the decree had been obtained. A 
notification was issued purporting to be a sale procla- 
mation under Act VIII of 1869. s. 240, and in 
pursuance of that notification the sale of the right, 
title, and interest of the ju^ment-debtor took place. 
Hdd, that the tenure did not pass by that sale, 
notwithstanding that the sale-certificate stated it 
was the tenure itself which had been sold. Uma 
•C nuBir Sen v. Qobxnd Cuukdeb Mozumdab 

1C.I..B.460 

4. — . ■ - ■ MisdeMrtpiion of 

Unurt mUd-Sight of purehoMr. A. in satisfac- 
tion of a decree against B, caused the sale of a 
tenure, styling it a jotc-jummo. C, the superior 
zamin^r, purchased the tenure os such for lloOO ; 
but failing to pay the balance of the {rarchasc-moncy, 
the tenure with the same description was ro-sokl, 
And purchased b^ C for one rupee. A, on discover- 
ing his mistake in having advertised the property 
AS a iotc-jumma, when in fact it was a shamilat 
talukn (a more permanent and valuable holding), 
•caused a sale of B't rights and interests in the 
shamilat talukh, and, having purchased them him- 
.self, was put into possession. A then sued for rent 
under Act X of 1860, when C intervencil as in 
enjoyment of the rent, and A’s suit was dismissed. 
Ill a suit by A to establish his right to the shamilat 
talukh : — Held, that A was entitled to succeed, 
OB ho hod acted bond fide, and that C could not bo 
considered an innocent purchaser for a valuable 
consideration, but a purdy speculative purcihascr, 
■as he must have known that no such tenure ns 
that which he purchased under the denomination 
of jote-jumma hod any real existence. Huro 
Nath Boy v. Mohiooba Nath Aguabjee 

7W.E.4 

6 . Ducription in 

noHfkaJlion of mdo-Sale under mortgage-decree — 
Vendor and purchaser. The proprietors of a talukh 
and mehol called B, assessed with revenue at 
R8,800-4-7, to which certain lands which had been 
gained by alluvion appertained, which lands had 
been formed into a separate mehal and as^essod with 
revenue at R88, mortgaged it in these terms : *' We 
agree mutually to mort^ige the said talukh B, and 
accordingly after mortgaging and hypothecating 
the whom of the mouzau, original and appended, 
yielding a jumma of R6,800-4-7, along with all 
original and appended rights, water and forest 
pTMuce, high and low laMs, cultivated and un- 
cultivaM lands, eto., etc., and all and eveiy por- 
tion of our proprietary, possessoiy, and demand- 
able rights, without excepting any right or interest 
obtainra or obtainable, etc.’* Subsequently, the 
mehal talukh B, "toj^ther with original and 
attached mehal and all the xamindari rights ap- 
pertaining thereto^” was sold in the exeouuon of a 
deotee moieing the mortgage. The auetion- 
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a VRROitS IN DESCRIPTION OF PROPERTY 
SOLD^^eoiUdL 

purchaser subsequently contracted to sell the 
*' entire talukh B, jumma R0,800-4-7,” but after- 
wards refused to perform the contract, and was 
sued for its specific performance. The plaint hi 
this suit stateci that the subject-matter of the con- 
tract was the *’ entire talukh B, jumma R0,800-4-7,'’ 
and the decree which the purchasers obtained to 
the specific performance of the contract'* referred 
to its subject-matter in similar terma //^, in a 
suit by the purchasers for the possession of the 
alluvial mehal, that the terms of the mortgage were 
sufficiently comprehensive to include that mehal, 
and it was not intended by the entry of the jumma 
of mehal B, exclusive of the jumma of the alluvial 
mehal, to exclude the latter from the mortgage, tho 
entry of tho jumma being merely descriptive. Also 
that tho alluvial mehal passed to the auction-pur- 
chaser at the auction-sale, under the wonls ** at- 
tached mehal.” Also that the sale to t^o plaintiffs 
passed tho alluvial mehal, the wortls ” the entire 
talukh B ” being sufficient to Include it, the entiy 
of the jumma of mehal B in tho sale contract, 
plaint, and decree being merely descriptive. Gan- 
TATji V. Saadat Ali . . 1. Ij. B. 2 All. 787 

6. Gertlfloate of sale— Cerit/feafs 

of sale not eondusive as to the properly sold at cjceeum 
Hon sakr^ivU Procedure Code {Act XIV of JS82), 
ss. 316, 317. A decree on a mortgage direct that 
the whole interest of five brothers in the mortgaged 
house should bo sold. Tho proclamation of sale 
stated also that the whole interest in the house was 
to bo sold. Tho sale took place, and the plaintiff 
was the purchaser. By a mistake, however, on tho 
port of tne officer in charge of the sale, tho memoran- 
dum of sale, tho certificate of sale ond the receipt 
of possession passed by tho plaintiff omitted to 
mention the names of four of tho brothers, and 
erroneously stated that the interest only of one of 
them had been sold. Tho defendant subsequently 
obtained a money-decree against some of tho other 
brothers, and, in execution sold their interest in 
the house, purchased it himself, and took possession 
of a part of tho house. The plaintiff thereupon 
brought this suit to eject him. The lower Appd- 
late Court dismissed the suit, holding that in eject- 
ment the plaintiff was bound to give strict proof 
of his title, and that the certificate of sale was 
conclusive evidence of tho property which had 
been purchased by him. On appeal : — tidd, revers- 
ing the decree of tho lower Court, that tho plaintiff 
was entitled to a decree. Tho certificate of sale 
WM not conclusive as to the property which had 
been purchased by tho plaintiff. The property 
offerea for sale and bid for by tho plaintiff was the 
property ordered to bo sold and proclaimed for 
mIc. What was sold to the plaintiff was the in- 
terest mentioned in tho Court’s order and pro- 
clamation, and the sale of that property became 
absolute ^ tho order which confirmed the sale. 
Balyaht Babaji Duondoe V. Hirachaitd Oulae- 
OHAHD Gujab (1903) 1. Ill & 97 Bom. 8M 
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a ERRORS IN DESCRIPTION OF PROPERTY 
SOLD— eonfci. 

7. Mladeiorlption of asoa— 

Sols t» exeetUitm o/ a dicru obtained ovUide the 
funsdiaion of the Original Side 0/ the High 
Oouri^Miedeecrifiion of area of propertg ecld--^ 
Defteieneg in quanlUg of tand--^ompeneaiion, 
euit for — AbaUmeni of rent An auction- 

purohawr of a tenure* Bold in ezecntion of a 
deoroo outBide the JuriBdiction]| of the Original 
Side of the H4;h Court* brought a suit against the 
decree-holder for a refund cd part 01 the pur- 
chase-money, on account of a deficiency in the 
actual area of land purchased* as compared with 
the area stated in the sale proclamation* and for 
abatement of rent in respect of such deficiency. 
It was alliwed that the decree-holdor made false 
and.fraudumt allegations in resjiect of the area of 
theiiproperty in the sale proclamation* but there was 
no finding by the lower Court as to this* nor was 
there any finding that the plaintiff sustained anv 
loss* and there was no condition in the sale proceecf- 
ings as to compensation for errors or misdesorip- 
tion. The purchase-money was not in Court, 
and the decree-holder offerra to pay back the auc- 
tion-pmhaser his purchase-money and release him 
from nil parchaee^ Imt this was refused. Hdd, that, 
although there was a deficiency in area, the auction- 
nnreliMr was not entitled to compensation, as he 
had UdM to prove ho had sustained loss by mis- 
description in the sale proclamation* but ho was 
entitlra to an abatement of rent for such defi- 
ciency. Xieeorg Mohan Boy v. Kali Charan 
Ohoee, 1 a W. N. 106, distinguished. Hdd, 
per MaouAV* O.J,, that, in order to enable the 
auotion-piuohaser to claim compensation* it was 
not essential to make out a case 01 fraud against the 
decree-holder. AbduUdh Khan v. Abdur Bahman 
Beg, L L, B. 18 AU, 822, dissented from. Dotal 
Kbuhna Nabkab V. Amrita Lal Das (1901) 
I.Ii.B,29 0alo.870 

Si - .. Miedenorlptlon of property— 
SaUMe inlereel of the jvdgmenl-debtor^matt Cause 
Olonrt ; furiedietion of, in suits to set aside sale — 
Biwnneud Small Cause Courts Act (IK of 1887), 
Sek II, Art. 21’^Bights of a purchaser at an eax- 
euHeshstde. A suit to set asi^ a sale* either in 
whole or in part* is not a suit of a Small Chuse Court 
nature* bat Is one excluded from the jurisdiction of 
the Sniall Cause Court hy Art 81 of Mh. II to Act 
IX0II887. Prasanna Kumar Khan v. Uma Chum 
Haora, 1 0. W. N. IdO, distinguished.. When 
the judgment-debtor has a salMble interest, 
however small* the purchaser at an execution-sale 
purchases at his own risk* and* there being no 
warranty that the property will answer to the de- 
scription given of i^ toe pnichaser is entitled to no 
relief if the property does not correspond to the 
description. Sumdara Oapakm v. Ventatavaradar 
Ayyangar, I. L. B. 17 Mad. 228, followed. 
Bouabam Das u. Mohibak Das (1900) 

LX..B.a8Gnlo.a86 


eonid. 

& ERRORS IN DESCRIPTION OF PROPERTY 
SOLD--«mel(i. 

, 0* Statement of walne— Feeeti- 

riioii saU^-Sale proclamation — Enquiry as to appnh 
aimate value uwea to be made. It cannot be laid 
down generally that in no case should any' 
enquiry be made as to tho value of the judgment- 
debtors property to be sold before issuing the side- 
proclamation. Keuhi Pershad Singh v. Jamunv 
Perehad Sahu, I. L. B. 31 Cole. 922, commented 
on. Whore the decree-holder stated the value* 
of the property to be B15,000, but the judgment- 
debtor objected that the value was Ui,fi0.0()0 and 
the Court adopted the former valuation without any 
inquiry i^Held, that in the face of the ^screpancy 
in the value as stated by tho decree-holder on the* 
one hand and tho judgment-debtor on tho other* 
an enquiry as to the approximate value of tho pro- 
perty was obviously necessary and should be held. 
SURXNDBA MoUAK TaOORR V. HUBRUK CkAND< 
(1907) .... 18C.W.N.64B 

0. JOINT PROPERTY. 

L Bale of Joint property as IT 

eaporate — Efeel of sal^BighB aken by pur^ 
chaser. Under a sale in execution of a decree no 
property can bo sold except that which belongs to 
tho defendants in tho suit. Accordingly, if under a 
decree in a suit against A alone, for a debt for which 
B is jointly liable, an estate bo sold in which B' 
is entitled to an equal share with A, tho interest of 
A alono is acquired by the purchaser. Kishbk 
(^HUNDBB Ghosr V. Abhoobun • Hatuli. 647 

Srrbfbrshad Submak Bhuttacharjkr V. Shit- 
boofaDossia .... 9W. B.46B 

8. ■ ■ ■ ■ Bolo vigiit of mombor of 

Joint Hindu funily in undivided property 
—Decree in suit for damages for tort— Costs, There 
may be a valid sale upon an execution in an ac- 
tion of damages for a tort* of the share of undivided 
family property to which* it a partition took ]ilaoer 
a judgment-debtor would be individually entitled. 
Such damages in the costs xecovorod constitute a 
judgment-debt* in lespoot of which the judgment- 
creditor's rights are the same as those upon any 
other judgment for payment of money. Viras- 
VAMZ GbAMIIII V. AyTASYAUX GBAMim 

lMad.47x. 

3. Fartnoruhlp property— Afols- 

deoree against one of several partners in mercantile 
firm— Bight against partnership property. A suit 
was brought by C agi^st ** A, as manager of a firm 
and also againBt the firm itself and a decree wa^ 
passed accordingly. A was one of two partners In 
the firm. The other partner (B) was not named in- 
the ]^nt. In execution of the decree, the i^t 
tirie* and Interest of A In a stable, whJoh In fiiot* 
belonged to the firm, was sold to the plaintiff, lha 
suit mught by the plaintiff against B, the other 
partner In the firm, to recover possessiqn ofthw 
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9. JOINT PROPERTY— eonfA 

property iifelA that tho plalntiil wfts b no bettoT 
pontion than a purchaMr at a eale of V>^rtnendilp 
property mado in ezeoutlon of a deone againita 
single partner, and that ho oould not be allowed to 
elM a partial partition, which the judgment- 
debtor, to whose right ho euccoeded, would not have 
bjMm entitled to obtain. All that the plaintiff 
could do was to bring a suit for an account and 
Bcttloment of the whole concemfl of the firm, and 
claim that intereet in the property which upon a 
final settlement might bo ascertained to belong 
to his judgment-debtor. Kalyanbrai v. Motiram 
Jambadas .... 10 Bom. 878 

Sfs Kbshav Gofal Gibdr v. Rayapa 

12 Bom. 165 

4 , Property of oo-paroenere— 

Shure of one of eevend eo-pareenere — Undivided 
Hindu famdp — Uniueertained sharet purehaee of. 
In the Bombay Presidency the share of one id 
the co-paroonors in a Hindu undividod family in the 
ancestral estate may before partition bo seized and 
sold in execution for the soparato debt in his life- 
time. The purchaser of such an unascortainod 
share cannot, before partition, insist on the possos- 
sion of any pflirtioular portion of the undividod 
family estate, and he takes any such share subject 
to the prior charges or incumbrances affecting 
the family estate or that particular share. 
attachment of a co-parcener’s share in the family 
property under an ordinary monoy-docroo should 
Ro against the share, right, title, and interest of 
the judgment-debtor in such parts of the family 
proi^rty (naming and desenbing them) as the 
jud^ont-creditor can specify and against tho 
share, right, title, and interest in all other parts 
of the family firoperty. Udarak Sitabam v. 
Ranu Pandoji . . .11 Bom. 76 

6 . AUaehmetU and 

ide of the iniereet of one of eeveral co-pareenera 
in (he undivided eataie — Mortgage hy one eo-pareener. 
In 1848 two members of an undivided family mort- 
gaged some land forming a portion of tho ancestral 
estate. The mortgagee, having obtained a deoreo 
in 1856 on his mortgage, caus^ 20 uuntas of the 
mortgaged land to be attached and sold on account 
of tho ri^t and interest of one of the mortgagors 
only on 24th January 1871. In a suit brought by 
the purchaser aj^ainst a third member of the un- 
divided famfly, m whose possession the 20 guntas 
then were, to recover the same from him as being 
tho property of the mortgagor whose right and in- 
terest therein had been attached and sold : — HM, 
that the purchaser could take no more than the 
riutro of the co-parcener whose interest alone had 
been attached and sold, though this share mig^t 
be defined as it existed at the time of the mort- 
gage made 1^ him in 1848. Pahdubaho Arardbat 
V. Braskab Shadashiv 11 Bom. 72 

Jl Property of Joint tananto— 

Shan in foini family proparty^FamUy dwelling^ 
fiOMM— iffsfvies renta^Jhghi of purefioMf. Where the 
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interest of one of several joint tenants in a family 
dwelling-house and in certain lands let out on 
service tenure is sold in execution, the purchaser ia 
entitled to joint possession of the dwelling-house 
with the other shareholders, and also to a right to 
share in the service rents. Kowar Bijoi Kami Boy 
V. Samaaundari^ B. L. R. Sup. Vd. 172 : 2 W. B. 
Mia. 30^ commented on. Rajabikavth Biswao 
V. Ram Nath Nbooy . I. L. B. 10 Calo. 244 

See Eshar Churobb Barbbjbb v. Nurd Coomab 
Barbrjxb 8 W. B. 289 

7. Property of joint tenure-hol* 

dere — Decree againd one of several joint sharers^ 
Effect of sale under such decree. In execution of a de- 
cree against one of several joint holders of a tenurcr 
when it is clear that what is sold, and intended 
to bo sold, is tho interest of the judgment-debtor 
only, tho sale must bo confined to that interest, 
although tho decree-holder might have sold the 
whole tenure had ho taken proper steps to ilo so os 
idthough the purchaser may have obtained posses- 
sion of tho whole tenure under the sale. But if, 
however, it appears that the judgment-debtor haS' 
boon sued as reprosonting the ownership of tho whole 
tenure, and that tho sale, although purporting to be 
of tho right, title, and interest of the judgment-^ 
debtor only, was intondod to be, and in justice anil 
equity ought to operate as, a sale of tho tenuror 
tho whole tenure must bo considered as having pass- 
ed by the sale. If tho question is doubtful on the 
face of the proceedings, tho Court must look to the 
substance of tho matter, and not to tho form ox 
language of tho proceedings. Jbo Lal SiruR v, 
Guroa Pxbshad I. Ij. B 10 Oalo. 996 

See Nitayi Bbhabi Saha Pabamartck v. Hari 
Goyirda Saha I. la B. 26 Gala 677 

and Arurda Kumbr Naskar r. Hart Dass 
Haldab . I. L. B. 27 Calo. 646 

8. Property of Joint fiamlly— 

Suit to set aside atde — Refund of purehaae-tnoney. 
Tho sale of joint property governed by the Mitak- 
shara law, in execution of a decree made on a debt 
which was not a necessity, is not valid and cannot 
bo upheld, even though the proceeds arc used to 
satisfy another decree on a bond by which money 
was borrowed on necessity. The parties suing for 
annulment of such invalid execution sale are bound 
to pay the auction-purchasers so much of the debt 
as would ^vo been a burden on tho estate. Bhybo 
Pbbshad V. Basisto Nabazr Pardby ^ ^ _ 

16 W. B. 81 

9. Personal decree 

against kamavan of tarwad^Bight of pwrehaser* 
If, in execution of a money-decree obtained aninst 
a person who happens to be the kamavan of a Mala* 
bar tarwad, the tarwad property Is attached and 
sold, a purchaser at an auedion-sam obtains nothings 
and in such a case the question whether the purchase 
was made bond fde and for value Is not matoriaL 
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ELAYACHAIflDATBlL KOMBI ACHBIT V. KsiTATUlI- 

xoBA Lakshmi Amu . L L. B. 6 Mad. SOI 

10. Eight of minor 

brother — 8aU advertisement under decree ogainH 
entire property. A minor brother ’■ Bhaie in a joint 
family eotato was hdd not liable wider a sale adver- 
tisement which roferrod solely to the rights and 
interests of his elder brothers who did not represent 
him, though the deoreo was against the entire pro- 
perty. Rax Lochun Sahha v. Unvo PooBna 
.D ossax 7 W. B. 144 

Narva Roy v. Onaar Roy . 10 W. B. 241 

11, Mortgage for 

Ugal nee^ty hy managing brother of joint family 
— Sale tn eaendtoit of decree obtained against 
mortgagor alone — Rijgkts of purchaser and oUeer 
menSfer of joint family. A, the managing member 
of a joint Hindu family governed by the Mitakshara 
law, for joint family purposes and legal nocossity 
mortgaged the joint family property. The mort- 
gagee subsequently sued A alone upon the mort- 
gage, obtained a decree, and had the property 
•comprised in tho mortgage put up for sale. B, a 
brother of A 'a, who was no ^rty to the mort- 
gage or to tbo suit thereon, resisted the purchaser 
at tho auction-sale in his endeavour to got posses- 
sion. In a suit by the purchaser against B and A 
Held, that B*e interest in tho joint family property 
was unaffected by tho decree passed in the mort- 
gage suit, and that the purehasor was not entitled 
to tho relief he sousht as regards his share. Subra- 
maniyayyan v. Snbramaniyayyan, I, L. H. 5 Mad. 
126, followed. Abilak Boy v. Rubbx Roy 

I.Ij.B.llCalo.888 


12. - Purchase by de> 

eru^hdtder of family property in execution of decree 
ergainat mefnber of joint family^Effeet of sale — 
Eight of purchaser. The promrty of an undivided 
Hindu family consisting of brothers having been 
ithecated by one brol 


Hindu family consisting of brothers having been 
hypothecated by one brother was sold in execution 
«f a decree obtained asainst him alone upon the 
hypothmtion bond and purchased by tho dccreo- 
hofitor. Held, in a suit by another brother to 
recover his share of the property sold, that the pur- 
chaser was only entitled to the interest of tho judg- 
ment-debtor in the property sold, and could not be 
-permitted to prove that tho debt for which the pro- 
-perty was sold was contracted for family purposes 
by the manager of the family. Abmuoam v. Saba- 
PATHX I.. I4. & 6 Mad. 12 


12. In an undivided 

Hindu family consisting of two brothers, the elder, 
while managing the property during tho minority 
of the younger, ezeouted a mortgage of family nro- 
^rty in renewal of a former mortgage, ezeouted by 
his deceased father as security for moneys lent for 
-purposes neither immoral nor illegal. The mort- 
gagee, having sued the elder Inother upon this mort- 
gage, brought to sale and purohased the property 
mor^iaged. The younger having brought a swt for 
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partition against the elder brother and the alienee 
of the mortgagee and purchaser at the Court s^de 
Held (Tuavaa, C.J., and Kbbnan, J., dissenting)^ 
that the plaintiff was entitled to recover his share 
of the property without paying his share of t^ 
mortgage-debt, and that it was immaterial whether 
or not tho mortgase was executed to discharge a 
prior mortgage debt of the father. Subbamaxi- 
YAY VAN V. SUBBAMAaiYAYYAK 

Ll«.B.6Mad.l26 

14. Execution of 

decru against one brother — Eights of other 5ro- 
thers. J purchased a 10 biswas riiare in a village, 
and F purchased a village, both of which poper- 
ties were, at the time they were respectively pur- 
chased, mortgaged to secure one debt. J died 
leaving four sons. After J's death, Y, whose vill- 
age h^ been sold in execution of a decree for the 
sale of tho mortgaged property, sued B, eldest son 
of J, fur rateable contributmn in respect of the debt 
secured by the mortgage, and he obtained a docroe 
for 11210 and costs, and directing the 10 biswas 
share to bo sold in satisfaction of the decretal 
amount. Upon attachment of the diaro in exe- 
cution of the decree, tho three younger sons of J 
claimed 7} biswas as belonging to them, and prayed 
that tho same might be roloMod from attaonment. 
This objection was disallowed as made too late, 
and the sale in execution of tho decree took place. 
The sale certilicatc showed that tho property sold 
was '* tho rights and interests*’ of E in the 10 biswas. 
Tho three younger sons of J subsequently brought a 
suit to establish their right to 71 biswas out of the 
10 and to set aside the sale to tiiat extent Hdd, 
that the shares of the plaintiffs were unaffected by 
the sale, and all that passed thereunder to the 
purchaser was tho 2} bbwas share of the judgment- 
debtor. The plaintiffs wore not bound by &e de- 
cree in a suit to which they wore not parties, and by 
a sale to which they objected, and in tho teeth of 
the terms of the sale-certificate put fonn’ard to 
defeat them. Sundab Lal v. Yakub Alt 

I.L.B.6A11.822 

15. — Property of 

Hindu judgmentd^tor-^Eight of purchaser. Hdd, 
that the property in the hands of a Hindu 
judgment-debtor was liable to sale in the same way 
and to the same extent as would the o^er immove- 
able property of a Hindu having sons be liable: 
and that the question of the extent of the rifht 
to be sold should have been left an open quesmm 
for adjudication in a suit between purchasers 
and other persons claiming right therein. Buldbo 
S hroH VL Dwabka Dabs . 1 Agra 160 

18. Sede of aneednd 

family property in execution of decru against foAer 
^Dday in impeaching sale. A son’s interest 
may pass on a. sale of ancestral property in ese- 
cution of a monqy-deeree against his fhther, but 
whether it does or does not pass will have to be 
determined by the cironmstonces of eaeh oiie* 
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Delay in bringing proceedings to impe^ sales is a 
matter for consideration in determining what In- 
terests pass on the sale. Baso Koeb v. Hurry 
Dass . I. la. B.9 Calo. 496 : IS O. L. B. S9S 

17. Son’s tnleresf 

in joifd ancestral praperiff-~8ale of rights litfe, 
and tntereri of father. The sale of the right, title, 
and interest of a father in ancestral property, in 
execution of a decree for a debt incuirod by Urn, 
passes as well the right, title, and interest of the son, 
where the debt was not incurred for an immoral pur- 
pose, and where the purchaser has inquirecl whether 
there was a decree against tho father, and that t^ 
property was properly liable to process and sale in 
satisfaction of the decree and has purchased the 
estate bond fide under the execution, and bond fide 
paid a valuable consideration for it. In determin- 
ing whet her the sale passed tho right, title, and in- 
terest of tho son, tho nature of tho debt and not tho 
nature of tho property must be considered. Unless 
it can be shown that tho debt was incurred for 
an immoral purpose, tho question as to the nature 
of the debt must bo held to be determined against 
the son by there having been a docree against the 
father, and his right, title, and interest in tho family 
property. Pakoit Hait Ram v. Mvlu 

N. W. 110 

18. Right of father 

of joifU Hindu Milakshara famitg^nii by sons 
to set aside sale. In execution of a simplo money- 
decree against tho father of the plaintiffs who were 
members of a joint Mitakshara family, tho right, 
title, and interest of the judgment-debtor in certain 
joint immoveable property was sold in 187.3, and 
the purchasers took possession of the whole pro- 
perty. In 1878 tho plaintiffs sued to recover their 
shares in such property, on tho ground that only 
the share of their father hod legally passed to the 
purchasers. Held, that tho plaintiffs were entitled 
to succeed. Bhaowat Dassa v. Goiirx Kiirwar 

7C.D.B,218 

19. Mortgage by 

father of Mitaksihara famity—Notification of sale 
^RigU, tide, and interest. In consideration of an 
sntecedent debt, the father of a family governed by 
Mitakshara law mortgag^ a certain mouzah M, 
portion of the joint family property, by a bond 
containing the following clauso : " I have pledged 
and mortgaged the right and interest of mouzah M.” 
A decree directing '* the estate mortgaged under the 
bond to bo hold liable ” was obtained upon tho mort- 
gage, and in execution thereof, under Act X of 1877 
•'the righti title, and interest of tho judgment- 
debtor ** as set out in the proclamation of sale was 
sold. Held, that tho mortgagor must be taken to 
have mort^^ the entire interest of tho family, 
and that, looxing at the decree which declared the 
poperty mortgaged to be liable, the whole interest 

passed under the execution-aalo to the pur- 
chaser. Btudd V. Buj Nvireuir Pirshad Sinor 

90.XaB.860 
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20. - — ■ — Attachment of 

family property in execution of decree againH Hindu 
faiher-^ale limited to interest of father on objection- 
by sons-^Right acquired by purchaser. In execution 
of a personal decree obtained against the father of 
an undivided Hindu family and one «if his sons, 
the creditor attached the mmily estate. The two 
remaining sons objected, by petition, to tho attach- 
ment of their shares, and tho Court directixl that 
the sale should be confined to the right, title, and 
interest of tho judgment-debtors, 'llie creditor, hav- 
ing purchased at the sale, obtained possession of the- 
whole estate. Hdd, that tho right, title, and in- 
terest of the father purehaseri by the creditor waa 
only a right to obtain the share of that judgment- 
debtor by partition. Subayyan v. Rdiva Nao- 
asami Ayyav . . I. la. B. 0 Mad. 166 

2L Money-decree 

againd father — Attachment of son's shares. In a- 
suit brought against tho father of a Hindu family 
and his oldest son, on a bond executed by the former,, 
by which family property was hypotheentiHl os secu- 
rity for tho repayment of tho debt, a decree was 
passed against the father only, and his share of the 
property was declared liable to bo sold. In execu- 
tion of this decree, family property was attached, 
but, on tho intervention of tho younger sons, tho 
attachment was sot aside os to their shares. In a 
suit brought by tho docrco-holdor to establish his 
right to sell the younger sons’ shares in satisfac- 
tion of the decree against their father : — Ildd, that, 
BO far as tho younger sons were concerned, the de- 
cree must bo treats as a decree for money against 
tho father, and that all that could be sold in exe- 
cution of the decree against the father was the share- 
of tho father. Umaheswara t*. Singapbrumal. 

I. Ii. B. 8 Mad. 876 

22. Impartible zamin^ 

dari-~Money-decree against eamindar—Attachmeni 
and sale of estaU-Suit by son to recover after father's 
death — Right of purchaser. In execution of a money- 
decree obtained against tho holder of an impartible 
zamindari, tho creditor attached certain immove- 
able property — ^portion of the zamindari — ^whioh 
ho described as the property of tho debtor. This 
was sold by the Court and purchased hy L. A suit 
having been brought by tho son of the judgment- 
debtor after his father’s death to recover the pro- 
perty from L: — Held, that all that L acquired wae 
the life-interest of tho judgment-debtor in the pro- 
perty, and therefore the plaintiff was entitled to 
recover. SiYAaANaAv.LAJCBHMANA 

I.Ii.B.9Mad.l88 

28. Joint Hindm 

family—Sale of ancestral estate in execution of 
decree against father-^Efiect of sale on son's rights 
and interests. When a decree has been mode 
against the father and manager of a joint Hindu 
family in reference to a transaction by which he has 
professed to charge or sell the joint ancestral pro- 
perty, and a sale has taken place in execution of 
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«uch decree of the Joint anoeetral proporty, without 
Any limitation u to the rights and interests sold, 
the ri^ts and interests of all the co-parceners aro 
to be assumed to have missed to the purchaser, 
and they are bound by m sale, unless and until 
they establish that the debt incurred by the father. 
And in respect of which the decree was obtained 
Against him, was a debt ineurred for immoral pur- 
poses of the kind mentioned by Yajnavalkya, Ch. II, 
a. 48, and MaWf Gh. VIII, sloka 160, and one whieh 
It would not be their pious duty as sons to discharge. 
If, however, the decree, from the form of the suit, 
the bharaeter of the debt recovered by it, and its 
terms, is to be interpreted as a decree against the 
lather alone and personal to himself, and all that is 
put up and sold thereunder in execution is his right 
And interest in the joint ancestral estate, then 
the auction-purchaser acouires no more than that 
right and interest, — ».e., the right to demand parti- 
tion to the extent of the father’s share. In this 
last-mentioned case, the co-parceners can success- 
fully resist any attempt on toe part of the auotion- 
purohaser to obtain possession of the whole of the 
Joint ancestral estate, or, if ho obtains possession, 
may maintain a suit for ejectment to the extent 
el their shares upon the basis of the terms of the 
decree obtained against the father and the limited 
nature of the rightB_pa8sed by the sale thereunder. 
Oirdharu LaU v. KmUoo haU, 14 B. L, B. 187 ; 
DeendytU Lull v. Jugdeep Narain Singh, L L, B. S 
Cole, 198 ; Suraj Bunai Koer v. Shea Perahad Singh, 
L L. B. 6 Calc. 148 ; Biaaeaaur LaU Sahoo v. 
LHchmeawr Singh, L. R 6 J. A. 233 ; MvUayan 
ChM V. SangiK Vira Pandia Chtmialamtuif, 
I. L.R '6 Mad. 1 ; Hwdi Narain Sahu v. Boodar 
Parhaah Miaaar, I. L. B. 10 Calc. 626 ; Nanami 
Bdbwuin v. Modm Mohan, 1. L. B, 13 CaU. 
21 ; Bam Narain Lai v. Bhawani Praaad, I. L. R 
3 AU. 443 ; Oaura v. Nanak Chand, WaMy Nolaa, 
AU. 1883, p. 194 : WaaJdy Nolaa, AU. 1884, p. 23 ; 
Appoviar v. Bama SMa Aiyan, 11 Moo. I. A. 
76 ; Phid Chand v. Man Singh, L L. R 4 AU. 
309 ; ChamaUi Knar v. Bam Praaad, 1 . L. B. 2 
AR 267 ; and Bama Nand Singh v. Otdtind Singh, 
I, Ih R 6 AU. 384, referred to. Basa Mal v. 
BIauabajSzitob . . L Ii. B. 8 AIL 805 

. 84. - Non’e mmy 

for falhar^cddd-^aUofancaairdl proparty-^Bond 
Mt pwehMar. By the sale of ancestral property 
in execution of a mere mcmey-decroe against tlm 
fother for his separate debt, onfy the right, title, and 
interest of the mther pass to the purchaser and no- 
thing more, and this nolds good whether the pur- 
chaser is a stranger or the deexee-holder himselL 
A purchaser at a Court sale cannot set up the 
title of a hand fdc purchaser for value without 
notice. LaXhmiehand Wakhand v. Kaatur Baehar, 
Bam. 60 , and Sobhagehand Ooidbehand v. Bhaich- 
' Aud,/. A E.d Bom. 7P2, followed. BbzxajzRam- 
OBAiniEA On «. Y A8BVAUTABAV SbBIPAT XBOFXAB 
RlkBUSBoBLiM 
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85. Miidkahara Una 

^Alianalion, vaiunlary and inveiuniary, by Its 
membara of a family gooemad by the Mitakahara 
law. A, a Hindu governed by the Mitakshara law, 
after the attachment of a property, part of his an- 
cestral estate, to which he and his minor son B were, 
jointly entitled as members of a joint Hindu fan^y 
conveyed by a deed of gift the whole of his interest 
in the ancestral property, including the property 
under attachment, to B. Five days after the exe- 
cution of the deed of gift the property was sold in 
execution of the doereo of the attaching creditor, 0, 
and was purchased b^ C at such sale, l^n days 
after the sale, A instituted proceedings, under a 
2.60 of Act yill of 1850, to sot it aside on the ground 
of irregularity. Those proceedings were afterwards 
continued in the name of A, but virtually on behalf 
of the minor B, under the control and direction of 
the Collector, who had taken charge of his estate, 
and appointed a mana^r under Act XL of 1858. 
Those prooeedi]^ terminated in 1874 by the appli- 
cation to sot aside the sale being dismissed, and the 
sale was therefore confirmed, and C took posses- 
sion of the property. In 1877 a suit was instituted 
on behalf of B, by the manager appointed by the 
Collector, against C and A to recover possossion 
of the property, on the ground (1) ttot when it was 
sold it was not the property of A, the iudgment- 
debtor ; and (2) that the property of a joint Hindu 
family could not bo sold or alienated by, or taken 
in execution of, a decree against a single member of 
that familv. Held, (i) that the fact that the plaint- 
iff, through his guardian, had actively intervened in 
the proceedings under s. 256 of Act Vlll of 1869, 
was no bar to the institution of the present suit on 
his behalf ; (ii) that C at the sale purchased the in- 
terest, whatever it was, of A only, and was entitled 
to have it ascertained and allotted to him on parti- 
tion ; and (iii) that although under the Mitakshara 
law a member of joint family cannot, or may not, 
bo able to alienate his share or interest in the joint 
family estate, yet such riiaro or interest can be taken 
in execution and sold by the holder of a decree 
against him. Golleotob of Monobyb v. Hubdax 
Nabain Sqarax 

I. li. B. 5 Gala 485 : 5 O. Za B. U2 

86. Civil Proeeiwa 

Code (Ari VIII of 1869), a. 264SxecvUan of 
dacrac againat a member of an undimdad family by 
aale of hia paraonal inlaraai in the famUy eatak, 
which waa an imparUbU aamindari ; such inland, 
by raaaon of hia daalh before ihe aale, eonaiaUng 
only of the rente and profile then uneollactad. On 
asaleof the right, title, and interest in an impartible 
aamindari, in execution of A;orees against the aamin- 
dar, the head of an undivided family, the question 
was whether (a) only his own personal inteiesti (b) 
the whole ti^ to the aamindari, 

interest of a son and sneoesBor, paaied to the nnr- 
ohaser. The proclamation of sale purpentea to 
relate to (a)only ;and between the datai of prooUm- 
ation and the auotJon-asle the ■mw***i^ dwd. Oa 
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the afgnoi^^ having given rise to an am* 

bignity, the Court must bo undentood to have sold 
all that it could eoll, and that, under the circum- 
Btancoe* it could sell, and vrae bound to eell (5) ; 
becauee the debts, the subject of the deorocs under 
-execution* not having been inouirod by the late 
camindar for any immoral purpose, the entire samin- 
daii formed assets for their payment in the hands 
•of his son : — Hdd, that the question of iirhat the 
Court could or should have sold had not arisen. 
All that required decision was what the Court had 
sold. If (a) only was put up for sale, then that in- 
terest only could have been purchased. Two Courts 
having oonoutred in finding that (a) only was sold, 
in which also their Lordships agreed, only that in- 
terest passed to the purchaser. Pitta(jhi Chbt- 
nsB V. Sangiu ViBA Pandia Chihnatambiar 
L la RIO Mad. 241 
la R 14 1. A. 84 

27. PitfcAoser of a 

safe execttfibti of a decree directing etde of the 
whole rights title, and iniereet of grandfather-^ 
Aeeignment by grandeone of the same property 
mibeequently to eueh eede, effect of. In 1868 S 
mortgaged certain ancestrdd property to the first 
dofondwt for a term of nine years. In 1864, 8 
being then dead, the defendant sued R, the son of 
8, to recover the money-debt and obtained a door^ 
against the estate of the deceased. The land in 
•question was thereupon attached and sold on the 
13th Auwt 1873, subject to defendant’s mortgage 
lien, and was purchased for the defendant by his 
•cousin. The certificate of sale was drawn up in 
accordance with the decree, and recited that the pur- 
chaser bought the whole right, title, and interest of 
8. On the 3rd August 1882 the plaintiff purchased 
•from E’« sons the share of R in estate. The 

The Court of first instance rejected his dumf^ 
•appeal, the lower Appellate Court reversed that 
•decree, and remanded the case for re-trial. Against 
this order of remand, tho defendant appealed to the 
High Court. Hdd, restoring tho decree of tho 
Court of first instance, that the language of the 
decree showed that the intention was to make tho 
'land itself liable for the debt, and not merely A’s 
•interost. By his purchase the defendant was to bo 
regarded as having bargained for, and purohased 
the entire interest in, the land. NanomC Rdbwuin 

Modhnn Mohwe, /. L. R. 18 CaU. 21, follow^ 
Sakhabax Shit «. &tabax Shbt 

LI..RllBom.42 

28. — Joint Hindu 

famRy-^Fraudident kypotheeotwn by fother^uU 
^ipon fks persoiMl MigaUon against the father 
^Ih^Honey-deeree, idle in exeeation of’^aU 
^ifUate referring to rights and ftiteresl of father 
Wy tn joint family vropefty-Snii by sons for 
MaratUm of right to tksir shares^Form of decree, 
tin person in poss e s si on of property whi^ origi- 
uUy bdoDgad to tlw awmbni of • Jtrfnt 


8ALB nr BxsouTxov or imasam— 

eontd. 

a JOINT PROPERTT-eoiiiff. 

famfly, of whom tho father was one, can produce as 
hjs document of title only a sale-certifioate showing 
him to have bought, in execution of a money- 
decroo against the father only, tho right, title, and 
interest of tho father, then ho has bought nothing 
more than such interost, and ho is liable to be com- 
pelled to restore to the other members of tho joint 
mmily their intorosts, which had not, upon tho tnoo 
of the sale-certificate, passed by the sale. The 
father and manager of a joint Hindu fa mily oxe- 
cutod a deed whereby he hypothecated certain 
zamindari property, covenanting to put tho mort- 
gage in proprietary possession thereof if tho debt 
should not be paid on a certain date. This trans- 
action afterwards turned out to ho fraudulent on 
his part, as ho had no interost in this property, 
and the obligors then sued him to recover the debt 
upon tho porsonal obligation, and obtained monoy- 
dcoroe, in execution whereof the right, title, and 
interost of tho judgmont-debter in cortain joint 
family property was notified for sale, and a saio 
took place at which, upon tho face of tho sale-oorti- 
ficate, only that right, title, and interost was sold. 
Tho auction-purchasers, having obtained posses- 
sion, asserted a right’ to the whole of the joint 
family estate, upon tho ground that, as the judg- 
ment-debtor was father of the family, the decree 
must bo assumed to have been passed against him 
in his capimity as karta, and that tho other members 
of the family wero therefore bound by tho dooree and 
sale. The other members brought a suit to recover 
possession of their shares. Hdd, that, inasmuch as 
upon the terms of the salo-oortifioate nothing more 
passed to the defendants at the sale than the right, 
title, and interost of tho father, the plaintiffs were 
entitled to maintain the suit and to have a decree 
declaring thorn entitled to tho whole property, sub- 
ject to a declaration that tho defendants, as auction- 
purchasers of the father's share, might come in 
and claim a partition of that diare out of the joint 
estate. Per Mahxood, J., that the plamtiffs wore 
entitled to succeed on tho further ground that the 
debt for which tho docroo against the father was 
passed was immoral within tee moaning of Hindu 
law. Simbhunath Panday v. Qedap Singh, L. R. 
14 1. A. 77 : L L. R. 14 Cede. 572 : Deendyat v. 
Jngdeep Narain Singh, L. R. 4 1. A. 247 : 1. L. R. 

3 Cole, 198 ; and Hurdey Narain Sahu v. Rader \ 
Perkash Mieser, L. R. 11 I, A. 26 : 1. L. R. 10 
Cate. 626, referred to. Rax Sahat v. Kiwal Sibor 
Lli.R9AU.672 

29. . - ■ ■ - Decree against 

father^— Sale of aneeelral estate ^ in execution of 
money-deeru — Son's rights and liabilities. A pur- 
ohased the half share of tho judgment-debtors in 
certain immoveable famfly property, at a Court 
sale held in execution of monoy-deoroes against B 
and his brother, who were members of an undivided 
Hindu family. B's undivided son sued A — B and 
the remaining members of his family being also 
J oined as defendants-^ recover a diare in the land, 
idleging that his interest was not bound by the sale 



( 11301 ) DIGEST OF CASES. ( 11302 ) 

8AIJII lET EZBOUTZON 07 DBOBBB— I 8AU ZB BZBOUTZOir 07 DBOBSB-. 


eoM 

0. JOINT PROPERTY-confJ. 

bat he did not prove that the debt for which the 
decrooB were pamod was immoral, and it appeared 
that A had bargained and paid for the entire estate. 
The plaintiff was a minor at the time of the sale, and 
B was now the managing member of the family. 
IfeUt that the Court salo was binding on the plaint- 
iff *b Bhare. Nawmi Bahtuinn v. Modhun Mohunt 
L. B, 13 /. .4. 1 : /. L, B. 13 Cole. 21. discuBsed 
and followed. Kuhhau Bxabx v. Kbshava Srak- 
BAOA LZi.B.llMad.64 

80. Join! famUif— 

Mort^e hy faiher and dduA soa— Death of father 
and eUM «oii— Decree obhitaed hy mortgagee agaimt 
ninor son represented hy the vnaow — SaU ta eseca- 
f»6a— dfatee^ueat suit by minor to set aside sale. In 
1802 B and his son A mortgaged the property in 
dispute to B. In 1803 B died, leaving a widow 8 
and two Bons, viz.. A. and P. a minor. In 1800, 
A and 8. tho latter of whom acted for heraolf and 
as guardian of her minor son P. Bottled tho account 
wiw B. tho mortgagee, obtained a fresh ^vance, 
and pasBod a froah mortgage-bond to him. In 
1808 A died. In 1800 D'e assignoo filed a suit 
upon tho mortgage, and obtained a dooieo against 
the mortgaged property against 8 both as guardian 
of the minor P and alBo against her in her indivi- 
dual capacity. At tho Court-salo hold in ezecu- 
tion of this decree, D purchased property in dispute 
in 1870. In 1881 P filed the prosent suit to ro- 
oovor possesBion of tho property, alleging that D*s 
purchase was invalid as against him, ho having been 
a minor at the time of tho Court-sale. Hdd. upon 
the merits, that the debt for which tho deorce was 
passed, being a famUy and anooBtral debt, was bind- 
mg upon the whole family. Including the plaintiff, 
who was therefore not entitled to disturb the eze- 
oution purchaser. Dajx Himat v. Dhirajram 
Sadabak Z. Zi. ZL 12 Bom. IB 

8L Joint tamily — 

Jlfonsy-decfee-— Decree against father alone — Pur~ 
thaser at execution-eale under such decree — How far 
such sale binding on the interest of the sons not 
parties to the suit or execution-proceedings. In 
the ease of a joint Hindu family whoso family pro- 
perty is sold by tho father alone by private oon- 
• voyanoo, or whore it is sold in ezocution of a deorce 
obtained against him alone, the mode of determin- 
ing whether tho entire property, or only his inter- 
ests fa it, passes by tho salo, is to inquire what the 
parties oontraoted about in the oaso of a convey- 
ance, or what the puiohaser had reason to think 
he was buWg, if these was no conveyance, but 
only a sale fa ezeoutimi of a money-decree. In 
the caae of an ezeontion-Balo, the mere fact 
that the decree was a mere monoy-docroe 
against the father as distfaguished from one 
passed fa a suit for the realisation of a mortgage 
■ ssouiity directing the property to be sold, is not 
a oomplote test. The jdafatifl claimed certain 
property from the defendant, all e ging that he had 
purbhased it from a third person mo had pur- 
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chased it at an auction-sale held fa execution of a 
money-decree obtained against the first defendant 
alone. The first defendant was the father of tho 
'remain^ defendants, and they constituted a 
joint Hindu family, ^e sons contended that only 
tho father’s interest was bound by the sale ; and 
the lower Courts decided in their favour. On 
appeal, the High Court reversed the decree, and 
sent back the case for a fresh decision, on the ground 
that tho lower Courts had decided the question 
fa tho case exclasivoly on the ground that the pro- 
perty had boon purchased fa execution of a money- 
decree without referring to tho ozocution-prooeed- 
ings. Kaoal Oanfaya v. Mavjaffa 

Z.Zi.B.18BoiiL091 

82. Sale for de(f of 

father — 8uit by son to set aside sale — Failure to 
prove immoral purpose of debt. A sale in ozoention 
of a decree against a zamindar far his debt pur» 
ported to comprise tho whole estate of his zamindari. 
In a suit brought by his son against tho purohaser, 
making tho father also a party defendant, to obtain 
a declaration that the sale did not operate as against 
the son as heir not affecting his intorcst fa tho estate, 
the evidence did not establid^ that the father’s 
debt had been incurred by him for any immoral or 
illegal purpose. Held, that the impeachment of 
the debt failing tho suit failed ; and that no partial 
intoreBt,butthe whole estate, had pasaed by the 
sale, the debt having been one which tho son was 
bound to pay. Hardi Narain Sahu v. Buder Per- 
hash Misser. I. L. B. 10 Cole. 026 : L. B. 11 1. A. 
26 (where the sale was only of whatever right, titlcr 
and interest the father had fa property), distin- 
guished. Mirakshx Nayudu V. Immudi Kanaka 
Ramaya Goundan . Z, Zi. ZL 12 Mad. 142 

Z..ZLieZ. A.1 

88. — Personal deerse 

againet managing mernhsr of joint family not im^ 
pleaded as such—Effect of sale in exeeatian of 
such decree — Transfer of Property Act. s. 99— 
Sale of mortgage proTfcrty in execution of deerse 
on a money-bond for interest due on the mortgage. 
The managing member of a joint Hindu famUy 
oxooutod in 1878 a mortgage on certain lands, tho 
property of tho family, to secure a debt incurred by 
him for family purposes, and in 1881 ho together 
with his brother ezeouted to tho mortgagee a moncy*^ 
bond for tho interest then due on tho mortgage, in 
1882 the mortgagee brought a suit on the money- 
bond ; and having obtained h personal decree against- 
the two brothers merely, brought to sale fa exeontion 
part of tho mortgage property which was por- 
ehasod by a third person. Mdd. that the sale did 
not convey the interest of anotW undivided^r^ 
ther who was not a party to the decree.* ^ flehh 
further, per Knbnan, J., that tho Uo^.fa exeeutloD 
was invalid under tho Transfer of Fln^rty AoL 
99. Sathuvayyan «. Mutbusami 

LX,&Ulbd.8a5 
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S4. 

aham t'n joiM anceatrtU eataie-^JHHatsAam Aiio— 
ExeeiUion of decree hy eaU of euch Bhofc— Rights of 
co-ahorers not being paHies to the decree or exeeidion- 
proceedinge — StEsreeriifUats, The quoBtioii was whe- 
ther tihe whole e^te belonging to a joint family, 
living under the Mitakuhara, including the diaiea of 
none, or the share of their father alone, passed to the 
purchaser at a sale in execution of a decree against 
the father alone upon a mortgage by him of his 
right, //efcf. that, as the mortage and decree as 
well as a sale-certificate exprossod only the father *s 
right, the primd facie conclusion was that the pur- 
chaser took only the father's share, a conclusion 
which other eiroumstances — ^the omission on tho 
part of the creditor to make tho sons parties and 
the price paid— not only did not counteract, but 
supported. Tho enquiry in recent cases regarding 
tho liabUity of tho estate of co-sharers in respect 
of transfers made by, or execution against, the head 
of tho family has teen this, viz., what, if there was 
a conveyance, tho parties contracted about or, 
what, if there was only a sale in execution, the 
purchaser had reason to think ho was buying. 
Each case must depend on its own eiroumstances. 
Upooroop Tewaty v. Lalia Bandhjee Suhay, L L, 
F. d Cak. 749t distinguished. SmsHUKATn Pandb 
V. Golaf Srnou . . I. L. B. 14 Oslo, 57E 

li. B. 14 I. A. 77 

36. Hindu law — Joinf 

famUy’-^ouri-sale of right, title, and interest of the 
father, effect of. One R and his sons were members 
of an undivided family. In execution of certain 
money decrees passed against R, tho lands in dis- 
pute wore sold to various persons, from whom they 
wore afterwards bought by tho defendant. In 
1875 F died, and in 1887 his sons and gamdson filed 
this suit against tho defendant to recover tho lands. 
They allei^d that tho lands were service vatan 
lands and imdienablo, and that tho execution-sales 
affootod nothing except He lifo-intorcst, and that, 
on Ha death, they (the plaintiffs) became entitled. 
They also contended that, even if tho Court diould 
find tho lands were not service vatan lands, they 
wore, at all events, ancestral property, and that 
tho plaintiffs* interests therein were not affected by 
execution-sales under decrees to which they wore 
not parties. Hdd, on the evidence that, althou A 
the Bale-proclamation and salo-oertificate spora 
only of the right, title, and interest of R, as toing 
offered for sale and purchased by the anotion-pnr- 
chaaozs, the entire family interest in tho property 
was, as a fact, the subject of tho auction-sidos. 
The words ** zi^t, title, and interest” of tho judg- 
ment-debtor are amb^ous words, which may 
either mean the shaie wUch he would have obtained 
<m partition, or the amount which he mi^t ^ve 
■old to satisfy his debt ; and it is daimodin each 
earn a mixed question of law and fact to deter- 
■one what Eie Gourt intbnded to sell and what the 
pniehaaer expeeted to boy. Affaji Bafuji e. 

VOL. V., 
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Kbshav Srambav. Kbsbav Shambav V. Appaji 
Bafuji . I. Ii. B. 16 Bom. 18 

86. - — Son's interest in 

ancestral property — Death of sonbeforestde. Where 
tho son died between attachment and sale, the 
judgment-creditor was held to have no propertv 
in what ho had attached, so as to entitle him to sell 
it in execution of his decree. Goon Pbbshad v. 
SUKODBlDf . 4 N. W. 187 

87. Right of pur^ 

ehaaer^ale of reversionary interest. A, a Hindu 
was possoBsod of an undivided moiety in certain 
property, and was also entitled to a reversionary 
interest in tho other undivided moiety contingent 
on his surviving his motlier. In a suit against A, 
tho Sheriff, under a writ of fi. fa., seized and sold 
to B tho right, title, and interest of A in the pre- 
mises. In an ex parte suit by B, asking for a 
declaration that he was entitleii to the contingent 
reversionary interest of /I, as well as to his pre- 
sent possessory right, Mac:i*heiison, J., gave a 
ilecreo for tho present possessory right, but refused 
to make any decree us to tho contingent rever- 
sionary interest of A. Kisto Dhonh Oanoooly 
V. Rabutty Dossbe . 1 Ind. Jup. N. B. 384 

38. Interest of co- 
widows in estate undivided. Tho co-widows of one 
and tho same husband take a joint interest in one 
undivided ostato. Semble: The interest of rae 
or two such widows cannot bo sold in execution 
of decree. Kathaperumal v. Vknkadai 

I. L. B. 8 Mad. 184 

39. Right of pur- 

chaser under joint decree — Error in eertifieafe. 
Where a joint docroo for contribution, which hail 
boon passed agauist a Hindu widow and tho rever- 
sioner was executed against the latter as the solo 
surviving judgment-debtor, by the sale of his 
rights and intorosts in the property, tho joint pm- 
porty was hold to have been passed oven though the 
salo-cortifieuto omitted the wonl "property.” 
CuOWDHRY ZUHOORUL IIUQ V. GOOROO CUUUN 

Roy 16 W. B. 880 

40. Dficree oujnort'’ 

gage of joint family property executed by the father 
alone — &ds of joint family property-subsequent 
exemptions of son's interesuSuit by purchaser^ 
for refund of purchase-money— Rights of auction* 
purchaser as against the decree-holder and as 
against the sons^ivR Procedure Code, s. J7J— 
Transfer of Pronerty Act {IV of 1882), s. 82. 
In execution ox a decree for sale, upon amoi*t- 
gago executed by tho father of a joint Hindu 
family^ certain joint family property was put up 
to ludo without specification of tho interests of 
the other members ol the famUy. On suit by the 
sons, their interests, amounting to four-fifths of 
the entile property, wore exempto^ Tho anction- 
puzdhaser thereupon brought a suit agauist the do 
Gzee-holders and the sons, to recover fourfifths 

IGl 
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of the prioe peid by him. HM, (i) that the auo« 
tion-puichuer’a remedy by suit wm not excluded 
by xeaeon of a. 316 of the Oode of CM Prooedure* 
end (ii) that the anotion-purchaaer could not xe- 
Qover anything as against the decxee-boldera, but (iii) 
that the auction-puichaaer had acquired a lien on 
the interoata of the sons to the extent of four-fifths 
of the purchase-money, which could be enforced 
by sale of their intexeats to that extent in the pro- 
perty exempted from sale in their favour. Munna 
8iyh V. CMadhar Sifigh, L L. B. 6 AU. S77 ; 
Kiskun Lot v. Muhammad Safdar Alt Khan, 
L L. B, 18 All. 888 ; Sundara Oofahan v. Venkata- 
varada Ayyangat, /. L. B. 17 Mad. 228 ; Dofdb AUy 
Khan V. Ahdoal Auez, L. B. 5 I. A. 118 ; Bam 
Namin Singh v. Mdhtdb Bibi, 1. L. B. 2 AU. 
828: Derrg v. Peek, L. B. 14 A. C. 887; 
Hafifai aingh v. AAmed-ud-dm Khan, I. L. B. 19 
AU. 846 ; Dnaram Singh v. Angan Lai, 1. L. B. 21 
AU. 801 : and Muhammad Aakari v. Badht Bam 
Singh, 1. L. B. 22 AU. 307, referred to. Shamto 
Gbavdab Mvkebji V. Naxk Sukh (1001) 

I. L. B. 28 All. 866 

4L Hindu law — 

MftehaAora— Joinf Hindu family--- Martgaga of ioini 
famiUy property executed by the father— Decree 
and sole of mortgaged property— Suit hy eons 
to recover iAair shares — Transfer of Property Act 
{IV of 1882), s. SS—Egect of sdU. Where 
poperty belonging to a joint Hindu family has 
Men sold by auction, in execution of a docroo ob- 
tained upon a mortgage of such property executed 
1^ the lather of the Joint family, it ia open to the 
sons to sue for the recovery of their aharea in the 
property ao aold, if they were not made partiea 
to tile auit in which the decree against their father 
was obtained, provided that the mortgagee had 
at the time of suit notice of their intereata in the 
property. But their suit must bo based upon 
aome ground which under the Hindu law would 
free them from liability aa sons in a Hindu joint 
famfly to pay their father's debts. A sale once 
having talm place, the sons cannot succeed, in a 
suit to recover the property sold, upon the sole 
ground that th^ were not made parties to the 
original auit. KaunsiUa v. Chandar Sen, I. L. B. 
22 AU. 877, overruled. Hargu Led Singh y. QMnd 
Bad, I.L. S. 19 AU. 641, and Bhawani Prasad v. 
Main, J. L. B. 17 AU. 687, distinguished. Bewa 
MahtcuY. Bam Kishen Singh, I. L. B. 14 Cede. 18 ; 
HonoaU Bdhaasin v. Modhun Mohun, I. L. B. 18 
Cede. 21 tSurai Bunsi Koer v. Sheo Proehad Singh, 
I.L.B.6LA.881 MaUmrfun v. Narhari I. l7b. 
26 Bom. 887; and Shaghut Pershad Singh v. 
aiiriaKoer,l.L.B.16Cedc.717,tMmeA\o. Dm 
SmB V. JzABAK (r.B., 1902) I. Ia & 86 AIL 214 

10. MORTGAGED PROPERTY. 

L — Mortfugor, interest at— Sale 

*«iNbf money-decree— Sale under decree enforcing 
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mortgage. There are substantial differences bo* 
tween a sale in execution for a money-decree and a 
sale under a decree ordering a sale to enforce a 
mortgage. In the former case the Court proposes 
to sell whatever interest in the property would, 
under any circumstanoes, be available to creditors 
at the date of the attachment ; in the latter oaae, 
whatever interest the mortgagor waa, under any 
oiroumstanoes, competent to create, and did create 
at the time of the mortgage. Ponnapfa POiLAZ v. 
PAPFinrAYYANOAB Z. In, B, 4 HsdL 1 

F 2."* Zntorest taken by pnr- 

ohaser. Where the rights and interests of a judg- 
ment-debtor are sold in execution, the purehaaer 
takes the land jto which they relate, subj^ to 
such mortgages and leases aa may be exiating. 
OojAouB Roy v. Rab Kbxlawab Stngb 

10W.B.a84 

8. ProdamaUon of 

sale — Mortgages noted in proclamation of sale — 
Civil Procedure Code, 1882, ss. 282 — 287. daima 
admitted by parties or established by the decree 
of a Court should be entered in the proclamation 
of sale ao charges upon the property, though they 
have come to the knowledge of the Court in an 
inquiry under a. 287 only, and have not been made 
the subject of an order under a. 287 of the (3ivil 
Procedure Code. Shamtappa Ckboambabaya v. 
SvBBAo Ramcbakdba Ysllapub 

I. Ia Bw 18 Bom. 176 

4. ■ — - Purchaser of mart* 

gaged property, rights of— Bight to set aside incum" 
brances. A purehaaer of property sold under a decre®- 
in favour of a mortgage cannot claim to set aside* 
as prejudicial to its rights, a ticca pottah granted 
by the mortgagee when those rights were not in 
existenoo. It cannot be maintained that the pur- 
chaser of property sold under a decree in favour of a 
mortgagee takes the property free from such lease 
or farm aa the owner might have found to be ex- 
pedient or convenient, provided the value of the 
property was not impaired and the operation of the 
mortgagee's lien not impeded. Bani Fbbsbad 
V. Rbbt Bhubjun Singb . . 10 W. B. 826 

6. Conditional sale 

executed before sale of execution, but after mortgagees 
decree. A purchaser under a decree for sale ob- 
tained by the mortgagee under a simifie mortgare 
does not purchase subject to a conditional emo 
executed by the mortgagor after the prior mort- 
gagee had obtained a decree of sale, but brfore the 
property wm actually sold. Rubabazb Sotob v. 
Sbbxba Mbab . 7 W. B, 67 

8. _ Hature of mart* 

gagee's security— Salehy mortgagee— Bights of subse- 
quent mortgagu^ivdProeeAire Code, 1869, s. 269. 
The security to which a mortgagee becomes entt^led 
under the ordinary form of mortoMM kt the 'mo- 
fussil is the rMt to sell the enmw estate bf the 
mortgagor as tiie same existed at the date of the 
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mortme, and he cannot be deprived of this aeon- 
rity ^ any inbiequent chargee on the property 
or prior unragutorod chargee which the mortgagor 
may create or have oreat^ When he bringa the 
property to aale tho aale ia an out-and-out aale 
of the eatato of the debtor, and the purchaaer 
takoa the property aubject only to thoao incum* 
hranooa which were in eziatence at that date, 
though auch of the aubaequent inoumbrancera 
aa may. at the time of the aale, have taken 
out execution may have a right to aatiafy their 
olaima from the anrplua proceroa of the aale. In 
applying a. 260 of the Code of Cvil Procedure to 
oaaea of the above deacription, the worda. ** the 
right, title, and intereat of tho defendant in the 
prepay aold.*' muat bo underatood aa meaning 
the right, title, and intereat which tho decree or- 
dered to bo Bold. — t.e.. tho right, title, and intoroat 
which the judgment-debtor had in the property 
at the time of the mortgage. Kasaitdas Laldas 
0 . PaAKJiYAN Abhakam . 7 Bom. A. C. 146 
Bnojo Kisuonu Dossia e. Mahomed Suleem 

10 W. B. 151 


a. c. Bimjaraj Kmohi'Dasi v. Mohammed 
Salem . , 1 B. L. B. A. 0. 152 

7 . Right to redeem. 

Where a decree-holder aella a mortgagor'a right 
and intereat in property already mor^aged and 
declared liable to aalo in liquidation of tho debt 
for wihch it waa mortgaged, the purchaaer pur- 
ohaaea merely tho mortgagor’s right to redoom. 
Lalla Jooqul Kishobk Lall v, Bhuxha 
Ghowdrby . 8 W. B. 844 


8 . Right of purehaeer 

---Righia of reapedive mortgagees, A mortgage made 
by way of aocurity for money advanced remains 
a mortgage until the debt ia aatiafiod, and tho mort- 
gagee-creditor hui oveiv right to aue to obtain a 
deureo and sell that which ia held by him as 
security for his money, without any regard to tho 
proceeding, of any other aubaequent mortgagee or 
purchaser. A purchaaer at a sale in execution of 
such a decree under a prior mortgage, as urell as the 
Original holder of a prior mortgage, has rights far 
superior to those of any other mor^gee or purchaaer 
of a aubaequent date. A subsequent purchaaer. by 
payment of an earlier mortgaro and obtaining a 
decree for tho money so paid, does not acquire any 
rights belonging to that mortgage. Hia payment 
was a voluntary act. and hia decree against his 
vendor was a personal one for a simple debt, not 
Monred any aecurity connected urith any portion 
of the land in dispute. Dhobri Boy v. buldbb 
Nabaih SiHOK . . W.Bw 1884 ^ 845 

8 . 


— PnrohaM bw • morteaMe— 

^ cf marigatu-IMilittcf 
hrancaa, Oertain mouxahs were granted in sur-i* 
PMil^ lease by G to plaintiff 'a ancestor. After CP a 
hia 1^. jP. pledg^ one of the mouxahs. B. 
with othm as ooUatoru aeourity. in a bond in 
TOUT of plaintii^ and some yeara later ezeont^ 
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a xur-i-peahgi pottah in favour of defendant 
to obtain poasoBaion by paying to plaintiff the 
money due under the first xur-i-peahgi lease. 
Plaintiff then sued F alone on hia bond and obtained 
a decree, in execution of which he sold a ahare in 
B and purchaaed it himself. In a suit for poaaea- 
aion and to have the aiiperiority of hia lien declared 
over defendant’a ziir-i-peahgi ^ — Heldt that plaintiff 
was not entitled to poaaoaaion until he paid off the 
whole of the amount advanced by the defendant 
to clear off tho debt duo under the first xur-i- 
peahgi lease. Hdd, also, that the holder of a aub- 
sequent incumbrance, by paying off a prior 
inoumbranfe, acquires all the rights^ of the 
latter so far aa tho amount actually paid him 
for that purpose ia eoncorned. Bxkon Sieok 
V. Deem Dyal Lall . . . 24 W. B. 47 

10. Bight of purohaxer of 

mortgaged property- I'irri and aeeond moHgagu. 
Where a mortgagee sues upon hia mortgaro-bond 
and hia claim ia dccrcetl. the decree ahould be aa- 
I tiafiod out of tho mortgaged property, and^ not out 
of tho right, title, and intereat which remain in the 
mortgagor, llio purchaser at the exccution-aale 
acquires all tho interest which pauod by the mort- 
ga^ to tho mortgageo, and any intereat which re- 
mained in tho mortgagor — i.e., hia equity of re- 
demption. If there waa a second mortgage, all 
that it could pass from the mortgagor was hix 
equity of redemption, and tho droroo in a suit on 
such mortgage could only authorise the aalo of tho 
equity of redemption, unless tho first mortgagee 
waa made a ]iarty. and his mortgage shown to bo 
invalid and the second mortgage to have priority. 
Doolat. Giiundbr Deb v. Goluck Moexe DEBii^ 

28W.B.880 

IL Effect of jof^ 

Parties, Thouauai mode in tho mofuaail Civil 
Courts, of Belling in mortgage auita " the right, title, 
and interest,” of tho mort^gor. or hia heir, is not 
correct if deemed to bo hia right, title, and interest 
at tho time of the aale. Tho intention of tho Court is 
to pass to the purchaser tho right, title, and interest 
botn of the mortgagor and mortgagee. What 
pasans to the auction-purchaser under the certificate 
of sale is the right, title, and intereat of the mort- 
gagor aa it atoc^ when ho made tho mortgage and 
not merely as it stood at tho time of the Gourt-aale. 
One V mortgaged certain immoveable property to. 
A R (defendant No. 1) for R400 on the 7th May 
1866. On the death of (7, tho mortgagee A R 
brought a suit (No. 311 of 1871) against his widow 
K (defendant Na 2), but did not malm hia (CT#) 
children (who were minora) parties to it On the 
28th July 1871 A R obtained a droroo for B401^ 
Iwing the amount of principal and interest due on 
hia mortgage, with furtlmr interest from the date 
of suit to date of payment That decree directed 
satisfaction of the amount due under it out of tho 
mortgaged property if it were not paid by the 
widow. K (defendant Na 2). K having faifed to* 
aatiafy the decree the Oonrt» on the application of 

16 l2 
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A B (the dcoroe-holdor), eold the morlgeged pro- 
perty on the 10th September 1872 for iUM to the 
brotner of A B. On the 7th August 1873 the 
auction-purchaser obtained a certificate of sale to 
the effect that ho had purchased at the Oourt-H^ 

** the rights title and interest of 7/ ** (the widow) 
in the mortga^ property. On the 17th August 
1874 the auction-puronaBer sold the property for 
K700 to the lather of the plaintiff. In 1877 the 
plaintiff sued AB (the mortgi^gee and decree-holder) 
to recover possesBion of this property with mesne 
profits. IPs widow. K and children ^wo sons and 
a daughter) were defendants in the suit^ the plaint- 
iff aD^ng. in addition to the facts just stated, 
that these defendants had colluded with the tenants 
of the property in dispute and oollooted the produce 
thereof. Defendant No. I (A B) denied his liabU- 
iiy. The answer of defendants Noa 2, 3. 4. wnd 5 
(reraeotively the widow, two sons and a daughter 
of c/) substantially was that the Court-sale did not 
affect the rights of dofendants Nos. 3, 4, and 5^ 
as they had not been parties to tho mortgaige suit 
Na 311 of 1871 and that they were entitled to 
hold the property. The Subordinate Judge award- 
ed the plaintiff'a claim, holding that both the sales 
— sis., the Oourt-sale under tiie morfgagod-docree 
i'l suit Na 311 of 1871 and tho subsequently private 
sale by the auotion-purchasor — ^were hand fdo and 
binding on defendants Nos. 2, 3, 4 and 5, inasmuch 
as the debt for which the property was sold had been 
contracted by 17. This decree was reversed on 
appeal, on the nound that the Oourt-sale extended 
only to the right, title, and interest of K (defend- 
ant No. 2) in the mor^ged property, and did not 
affect the rights of defendants Nos. 3, 4 and IS, who 
wore not parties to it. On appeal to the High 
Court JSfeU, that the defendant in the title of Ihe 
purchaser (pLrintiff) arose from the bircumstance 
that the suit of A Jf (No. 311 of 1871) for foreclosuxe 
and sale was sufficiently constituted as to parties, 
both the sales having lion found to be unimpeach- 
able in all other respects, and that the defendants 
Nos. 3, 4 and 6 were entitled to the same relief 
which they would have obtained if thf^ had been 
made parties to that suit^ viz., tho right of redeem- 
ing the property by paying off the mortgaga 
TSo B^h Oonrt accordingly reversed the decree 
of the District Judge, and directed the defendants 
Nos. 3, 4 and ff to pay to tho plaintiffs, within rix 
ealendarmontha from date, the sum of R4fi0, with 
interest on the principal (R40O) from date of the 
institntion of suit Na 311 of 1871 until payment, 
llie Oourt further directed that, in default of pay- 
ment, the morigago should ho foreclosed and de- 
fendants Nos. 3, 4 and ff precluded from redeeming 
the p r op er ty whioh should be delivered up to the 
plaintiiL Abduxxa Baiba a Abdulla 

L la B, 6 Bom. 8 
Bee also SHBinaAFUBB a FBtbb 
^ I. la B, S Bom. 668 

.18* Dtenooez^/memg 

mortgagu " JV iiprily. Certain immoveable property 
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was sold on tho same day in tho execution of two 
decrees, one of which enforced a charge upon such 
property created in 1804 and the omr a charge 
created in 1867. Held, that the purchaser of suob 
property at the sale in the execution of the decree 
which enforced the earlier cdiargo was entitled 
to the possession of such projrorty in preference 
to the purchaser of it at the sale in the execution 
of the decree which enforced the later charge, 
notwithstanding the latter had obtained posses- 
sion of the property in virtue of his purchase. 
Ajoodhya Petakad v. Moraeha Kooer, 25 W. B. 
254, distinguished. Janxi Das v. Badu Nath 
I. Ik B. a AIL 698 

1& - — - — BigU of prior 

mortgagee. On the fflst August 1873 A mortgiged 
his house to B, who brought a foreclosure suit, and 
on the 7 th July 1860 obtunod a decree amnst A for 
the sale of the house if the mortgage-dobt was not 
paid on or boforo tho 24th March 1868. The debt 
not having boon paid, the house was sold at the 
Court’s sale on the Ifftb July 1870 and pu«diased 
by 0. In an action brought by tho plaintiff to 
recover possession of the house on tho ground that 
he had purchased it on the 2nd August 1868 at an 
execution-sale under a common money-decree 
against A : — Hdd, that tho {riaintiff ’s sale was sub- 
ject, not only to the mortage of 1863, but also 
to the decree upon it under whioh tho right, title, 
and interest of the mortgagor A passed m 1870 to 
C, whoso purcfiase was entitled to preference to 
the plaintiff’s purchase in 1868. Ravjx Naba- 
YAX V. Kbishxaji Lakshmam 11 Bom. 186 

14. Sale under mort* 

gage for payment of Government revenuo-^Righie 
of reapedive purchaaera. In 1866 a doexeo for an ac- 
count was passed in tho Supremo Conrt of Calcutta 
against A, an executor. A died in 1866, and the 
suit, which was revived against his rep^pentatives, 
came on for consideration on further directions on 
29th August, 1866. It was then found that A’s 
estate was liable for Rl,32,406-ll-8, and his xepie- 
BontativoB were ordozod to pay this money uto 
Court. The representatives having made default 
in payment, a writ of /Seri /aettfs was issued, under 
which the property was sold by tho Sheriff 
of Calcutta, and conveyed by him to B 
on Ist April 1867. Frevionsly to tins, tho repre- 
sentatives of A had, on 11th Januai^ 1866, 
mortgaged the same property, together with other 
lands, ’’for the purpose of paying the Government 
revenue of certain talukhs belongug to A, 
oeased;” and the mortgagee having obtained a 
decree on his mortgage, the property was soM to 
O under that decree on 30th March 1867. In a 
suit for possession by C against B v^EM, that, 
thou^ tlm sale to B was made for the express pi^ 
pose of paying the debts of A, 6*0 title was not to he 
preferredtolwtof (7, who claimed under tile mort- 
gage of 1866, which was made for the porposo m 
paying Government revenue; and,' iMiMe, the 
result would bo the same even if the mortgage 
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of 1805 had not been made for the pnrpoee of 
paying Govenment roveniie, as it did not appear 
that ttm mortgagee, at the date of the mortgage, 
knew that thoie wore unpaid oreditora of A, and 
that A*a lepreaentatives intended to misapply the 
money so advanced to them. Ortender Chunder 
OhoMy.MaekifdoRh 9 LL.Jt. 4 CaU. 897, followed. 
Kassimunnissa Bibbs v. Nilratna Boss 

I. li. B. 8 Calo. 78 
9 C. L. IL 178 : 10 O. L. B.118 

18. Money^eree — 

JkcfM enforcing hypothefation-~~Ad X of 1877 (CivU 
Procedure Code), M. 287, 316— Act VIII of 1859 
{Civil Procedure Code), rh. 249, 259. Certain im- 
moveable property was put up for sale, under the 
provisions of Act X of 1877, in execution of a decree 
for money, and wa%purehaaod by C,with notice that 
L hold a deoroe enforcing a lion on such property. 
Subsequently L applied for the sale of such property 
in execution of his decree, and such property was 
put up for sale in execution of that decree, and 
was purchased by S. S sued, by virtue of ouch 
mrehase, to recover possession of suoh property 
from C. HM, that, inasmuch as nndor Aot X of 
1877 what is sold in execution of a decree purports 
to be the specific property, and as O had pnr- 
(Aased the property in suit with notice of 
the existing lien on it and subject to its re-salo in 
execution of the decree in execution of which 8 
had purchased it, what actually was sold in execu- 
tion of that decree to 8 was such property, and 8 
was entitled to possession of such property under 
such sale. Sales under Act VIII of 1860 and Act X 
of 1877, distinguished. Shbo Ratak Lal v. Gho- 
tsyLal . 1. If. B. 8 All 647 

16, — - — Vnavihorized adle 

of mortgaged property— Payment hy vendor of 
mortgage-debt — Lien of vendee. ITie plaintiff as 
purchaser at a Court’s sale sued to recover land in 
possession of the defendant. The defendant alleged 
that he had bought the land from the widow of 
the previous owner by whom it had been mort- 
gaged, and that he {the defendant) had paid off the 
mortgage. The previous owner had loft a minor 
son. The lower Courts passed a decree for the 
plaintiff, on the ground that the sale by the widow 
to the defendant was invalid, as she had not ob- 
tained a certificate of administration to her hus- 
band under Act XX of 1864. Held, that the defend- 
ant had a lien upon the land for the amount of the 
mortgam-debt which ho had paid, and that the 
lAaintin could not set aside the sale to the defend- 
ant without refunding the amount secured by the 
lien. Kuvabji v. Mott Hasidas 

I. Ii. B. 8 Bom. 284 

17. — 8 ham mortgage. 

hi 1861 tf mortgaged certain lands to the defendant, 
who in 1864 sued upon the mortgage, and obtained 
a decree for sale. The decree remained unexecuted 
by the defendant. Li 1868 the lands were sold in 
enention of a money-decree against J, and the 
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plaintiff became the purchaser. Thereupon the 
defendant attached the land in execution of the 
deoroe obtained by him in 1864. The Court found 
that the mortgage of 1861 was not a bond fde 
morigap.^ In a suit for possession :—BelA 
the plamtiff was entitled to succeed. The ^lee 
obtained in 1864, being based upon a oolouraUe 
mortgage, gave tho defendant no claim as against 
a subsequent bond fde purchaser for value. lUiat 
was purchased by the plaintiff at tho exooution- 
^e in 1869 was the real interest of J in tho lands 
in question, not his interest as diminished by a fic- 
titious derogation arising out of a sham transac- 
tion. Gon Wasudbv v. Mabkakds Narayan 
Bhat I. Ia B, 8 Bom. 80 


18. - Suit for rent after 

execution of mortgage-decree. P got a dooroo on a 
mortgage-bond in tho terms of a compromise by C 
and others to the effect that tho amount duo should 
be paid by instalments, tho property mortgaged 
remaining hypothocated. Meantime one M gut a 
decree against C, anil in execution sold part of tho 
property ,-^ 2 ., a house, — subject to tho lion of P, 
bought it in herself, and sold it again by privato 
Halo to plaintiff, who realiied rent for some months. 
When ilf was ^iit in possession, P potitioneii 
tho Court, objecting, but being referred to a regu- 
lar suit ho executed his original decree, bringing tiio 
hypothocated property to sale, and bought it him- 
self, without, however, getting possession from 
tho Court till many months later. Plaintiff then 
sued the tenant of tho house in the Small Cause 
Court for rent, and P intervened as a party to the 
suit, claiming the rent which had fallen due from 
the date of his getting possession. Held, that the 
plaintiff was not in a position to maintain tho suit, 
his possession having been put an end to by P, 
whose lien on tho xiroperty was anterior to the sale 
under which plaintiff pumhasiMl. Poorno Cbuk- 
DBR Bosk v. Nobin Chundbr Ghosb 

14W.B.77 

19. Sale of decree- 

hMere' right and iniereHte — Notice of oeeignment. 
Where tho rights and interests of deciee-holdors in a 
deoroe arc sold in execution, tho party purchasing 
bond fde without any knowledge of a previous 
assignment of those rights and intorosts is entitled 
to the proceeds of the purchased decree free from 
any trusts or obligation in favour of the assignees. 
Nitnhuk Sahoo V. JnaoBBSVR Oopadhya 

20 W. B. 408 

20. -Nrtiee. G borrow- t 

od money from 8 . He then borrowed money from 
D, mortgaging as security the property in anit. 
After that he borrowed from plaintift, exeonting a 
bond by which he again mortgaged the same pro- 
perty. Subsequently plaintiffs obtained a dooreo Inf 
whim the mortgaged property was declared liaUo 
to sale for the amount decreed, sold the propo^ in 
execution, and purchased it themselves, liwy 
were disturbed from posseaeion by defendants in 
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exaoutlon of o rmt-decrae under which they ouitod 
pleintii!^ end got their own nemee regmied es 
inroprietoie. Pliintiffe now sued for dooleietion 
end enforoement of their rights es purohesers et 
the ehoTO sele. Defendents oleimed es purcheiers 
in ezeoution of e money-deoroe obteined egeinst 
O by the first creditor, 8^ eUeging that they paid i 
off the money due to the second creditor, D, ' 
and were entitled to hold possession, their 
purchase haying been proyions to that of the 
plaintiffs. Held, that, in purchasing the rights 
end interests of G, defendents purchased his right 
to ndieem property already subject to two mort- 
gages, and as they purohasod with full notice, they 
could only retain possession by paying off both 
mortgages. Held^ also^that plaintiffs purchased 
not merely the equity of redemption, but CPs rights 
and interests as they were when the mortgage was 
created subject to the mortgage held by D, but 
free from subsequent incumbrances. Naraxh 
Saboo V. OcBOOT Saboo . . 14 W. B. S88 

8m Wajed Hoobein e. Haeei Abmed Rebab 

17W.B.480 

Bl. Hionep-ieerM — 

Morlgage^deeru^NciiM-^iva Proudurt Code (Ad 
XIV of 1SS2)9 a. 287» A creditor obtained two 
decrees against his debtor, one being a mortgage- 
deoree to enforce his lien on certain property, and 
the other a simple money-deoroe. In execution oi 
the second dcoroe, the ^porty over which the 
judgment-creditor had a lien was sold and was pur- 
ohiied by a third person. Biibscquontly, in exe- 
cution of the first decree at the instance of the 
judgment-creditor, this same property was adror- 
tised for sale, hut on the auction-purchaser object- 
ing, the judgment-creditor, brought a suit 
ai^st him to enforce bis lion on the property in 
the hands of the auction-punhasor. Heltf that it 
lay OBI the plaintiff, in order to entitle him to 
leoom in the suit, to riiow that the defendants 
puidhased with notice of the lion. Hold, further, 
that the fact that for some purpose, at some time 
or other, the judgment creditor informed the 
Court of the mortgage, is not evidence of notice 
on the auction-purchaser. Nursino Naraib 
S iBOB Ui Roohoobvb Szbob 

Z.L.B.10 0alo.eoe 

BB. ^ Priority. The 

defendant advanced to A four sums of money on 
four bonds, in oaoh of which certain property was 
hypothecated. The first two bonds ooniamed a 
■tlpalation that^ until the debt was disohaigeil, the 
bomwer would not mortgage or sell the property , 
hypothecated. The deraadant brought a suit to i 
recover the amounts due on all his bmds, and ob- 
tained a simpile money-decree, in execution of which 
ha broni^t the jmpertf mentioned above to sale, 
and became the purchaser. The plaintiff now 
sued lor a re-sale of the property by virtue of a 
mortgage of the same, duly legmied. The last 
two M the defendant’s bonds weio executed after 
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the Reglstiation Act of 1864 came into force, but 
were, however, uniegistered. Hddp that, If the 
idaintiff had come in and offered to satisfy so much 
of the decree obtained by the defendant as related 
to the first two bonds, he would have been dearly 
entitled to assert that nothing could pass by the 
sale in execution of the decree on the other bonds, 
but the rights of the judgment-debtor, subject 
to his mortage ; but that, as he did not do so, 
the auction-sale, having been made in satisfaction 
inter dtia^ of the debts duo on the mortgage-bonds 
containing the condition against alienation, passed 
the full proprietary ri^t to the defendant. Rajah 
Ram «. Baibee madho • 5 N. W. 81 

88. Eged of mde^ 

EdoppA--^ 10th September 1863 A mortgaged 
a house to B. who registered thp deed, but did not 
obtain possession of the premises. On 2nd July 
1868 A mortgaged the same house to G, whoreglB- 
tered the mortgage-deed and took possession of the 
promiBO!i." On 10th October 1868 B sued on his 
mortgage, and obtain^ a decree against A'e son, 
vdio was a minor, and who was represented by his 
mother as his guardian. She, however, had obtain- 
ed no certificate of administration under tho Minors 
Act, XX of 1864. On 17th December 1860 the 
mortgaged property was sold by the CSourt in exe- 
cution of decree. Tho plaintiff bought it, and 
obtained a certificate of side. On the plaintiff’s 
attempting to take possession of tho property, the 
dofen&nt, who was (Te widow and heiress, 
sisted him, and he thereupon sued to recover it. 
Held, that tho plaintiff was entitled to posseBsioii. 
He stood, at least, in the same position as 1^ 
been occupied by B before the sale, and H, as pior 
mortgagee, had a superior title to that of defendant, 
who claimed under a subsequent deed. Where 
mortgaged property is sold in execution of a decree 
in a suit brought upon tho mortgage, tho interest of 
the mortgagee, at whose instance tho sale is made, 
is hold to pass to the purehaser, and the morimm 
is estopped from disputing that such is the effect 
of the sale. Kbevraj Jusrup v. Livoaya 

Z. Ii. B, ff Bom. 8 

84 . . ■■ ^ - ■■ San^morigago^ 

Begidration of certificate of atde — CivU Proeedun 
Code^ lS 77 t e. 287 -^Notiee — Warranty of tUte. A 
buyer of property at an ozocution-sBle who refps- 
tershis certificate of sale does not thereby acquire 
a title free from the obligation arising from a sen- 
mortgage of previous date. When the Court se^ 
the right, title, and interest of a judgment-debtor in 
property, it cannot be regarded as selling more than 
the judgment-debtor himself could honestly sell. 
He could honestly sell only subject to any equities 
existing against himsolf on tho property, and if by 
ooncealmont of a san-mortgam he sold properte 
as free of that charge, he would commit no fraud. 
The Court cannot be deemed to do that which 
would be a fraud if done by the judgmentHlebtor. 
If, then, the Court sell only, the ri^t, title, and 
interest of the judgment-debtor subject to all exist* 
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ing equlUes against tho property sold, the rogis* 
tiation of the Court's convpyanoe (tas., certificate 

saie) cannot enlarge the scope of that conveyance 
and discharge the property from any unregistered 
incumbrance which was binding on tho judgment- 
debtor. Per Melvitj* •/. — ^Tn the case of oxecution- 
salos under s. 287 of tho Civil Procedure Code (Act 
X of 1877), notice is given to purchasers that the 
sale only extends to the right, title, and interest 
of tho judgment-debtor, and that tho Court order- 
ing tho sale does not warrant the title. This being 
so, it scorns clear that a person who buys an avoworl- 
ly doubtful title, and pays for it on that under- 
standing, cannot claim to bo a purchaser w*ithoiit 
notice. SouHAGonaND Gulabchand v. Bhai- 
«HAVD . L Ii. B, 6 Bom. 198 

See TjAKSHMandas Sarttpchand v. Basrat 

L li. B. 6 Bom. 168 

and Rufchand Daqdvsa r. Balvatham Vithal- 
KAV I. Ii. B. 0 Bom. 466 

26 . Mortgage'Mii 

foyMe hy inetalmente^Mowif-decree ebtained by 
mortgagee for two inatalmeiiia — SaU of mortgaged . 
property in execution of money-decree for auch inattd* j 
mania without notice hy mortgagee of lien for future 
inMahnenla — Property aM free of inoufribraneea — 
CivU Procedure Code (Act XIV of aa, 237, 287, 
The effect of ss. 237 and 287 of the Civil Pnoeedure 
Code plainly is to impose a duty on tho person 
appmng for execution to disclose to the Court his 
own lien (which he must know of) in his application 
for sale, and on tho Court the duty of specifying 
too same in the proclamation. Where, thorelore, 
in execution of a simple money-docieo obtained for 
some of the instalments duo on his mortgage-bond 
a mortgagee brought to sale the property which he 
held in mortgage, but in his application for exe- 
cution did not mention his lion on the property for 
toe instalments that u'cro still to fall duo: — Held, 
that tho purchaser, if ho supposed that he was pur- ' 
chasing tho full proprietary title, purchased tho 
property free of the mortgagee's lien. Agarchand 
V. Bakhma, 1. L. B. 12 Bom. 678 ; Kherraj v. 
Lingaya, 1, L, B 8 Bom. 2 ; Bheahgiri v. iSTolfsi- 
dor Vaa, /. L. B. S Bom. 8 ; and Dhonio v. Baoji, 

1. L. B . 20 Bom, 290^ referred to. RAMCHAifDBA 
Titruram V. Jairax • L la B. 99 Bom. 686 

96. Morigagunatin 

V>eeeaaeionr^Beguitered Uaae— Effect of aaie in irana^ 
hiring property to purehaaer. A mortgaged his 
land to B in IMl, which mortgage was then rogia- 
teied, but the mortgagee did not enter into poases- 
tton. Subsequently, in 1866, A leased the same 
^dtoC. That lehae was regiaterad and 0 entered 
mto poaaeaaion. In 1867 B obtained a decree upon 
^mortgige, and in eaeontion attadied and acrid 
w mortga^ property. C, who had appUed 
toluivetluBattadiBientoffhe land remove^ and 
iiM b Ui .ppUMttoD. mied to wteUUi hif fi^t 
'MU tiio bMBt and noorw poMHioik ffal^ 
toat, under lease of 1866, he oonld only take 
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what tho mortgagor had to give him, tna., a lease 
subject^ to the rogistored mortgage. R^ere a 
decree is obtained upon his mortgage by a mort- 
gagee, and tho mortgaged property is sold under 
the decree for the purpose of paying off the mort- 
gagee, the interest of both mortgagor and mort- 
gagee pasBOS to the purchaser. The mortgagee is 
estopp^ from disputing that such is the effect of 
tho sale, so far as tho interest is concerned, al- 
though the officer of the Court may only have 
described the sale as one of tho right, title, and 
interest of tho mortgagor. It is not the practice 
in the mafussil to require the mortgagee to convoy 
to tho jnirchaser ; tho transfer takes place by es- 
toppel. Shxshoiri Sharbhoo V . Salvador Vas 

X, la B, 6 Bom, 6 


97. 


- Mortgage uMoid 


poaaeaaion-~Bighi of mortgagee a* againrt the pur^ 
rlMaer— Difference between a mortgage valid aa againat 
a private punhaaer for valuable conaideration and one 
valid aa againat a purehaaer at a Court-aah — Priority 
— Optional regiatmtion. On tho 19th September 
1871 tho land in dispute was mortgaged by L 
(defendant No. 1) to the plaintiff for 1125. The 
deed of mortgage was not registered. By it de- 
fendant No. 1 agreed to pay interest at the rate of 
ono pice per rupee per mensem, and it was provided 
that the mortgagee uus to vomain in possesrion 
for a period of twenty-five years in lieu of prin- 
cipal and interest, and that the mor^agor was not 
to claim tho property back, unless he paid the 
principsl and interest that might accrue duo in 
twenty-five years from tho date of the bond. On 
tho 8th July 1872 the land was sold in execution 
of a decree against the father of L and purchased 
by B (defendant No. 2), who obtained possession 
under tho certifioato of sale. Tn 1874 the ]^aintifl 
(the mortgagee) sued L and B for possession of the 
property. It was contended for B (defendant 
Na 2) that the mortgage did not bind him, be- 
cause ho was a purchaser for value without notice 
of the mortgage, and because It was not accom- 
panied with poRsesaion. //sM, that, although the 
mortgan to the plaintiff mi^t have been without 
poBsessum, it would bind toe mortgagor himself, 
and was therefore binding as against defendant No. 
2, who purchased at a Ccmrt-sale under a dooice 
obtained against the mortgagor. A purchaser 
at such a Mle takes only that which the judg- 
ment-debtor could bimsdf honestly dispose of. 
PoBwssion or registration is necessary to validate 
a mortgage in the Deccan or elsewhere in the Fto- 
sidenoy of Bombay (except Gujarat) againrt a 
private purebaser for valuable consideration, 
imt not against a purohasor at a Oonrt-salo. 

BiFun Balal V . Satyabhamabai 

I. L. B. 0 Bom. 480 


Be/a SmvRAii v . Genu 


I. li. Bto 6 Bom. 616 
Vwagietorade 


fMrtgogo^--8ada-~8vhaagucinluniragietair^ 

propo rty Decree on tailor morlgaga om adU 
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in executhn-^aU eeriifieaie regiakni^Prioritjf^ 
Inienat passing on sale o/ mortgaged propertg in 
exeeniion of a money-decree and of a deme in mort- 
gage. One // and his sons B and C, eiooutod a san- 
moitgage of certain anooBtial property in plaintiff *s 
favour in 1886. The mortgage was unregistered. 
In 1880 the same property was mortgaged by C 
alone by a deed which was also unrec^terod. In 
1889 (Ts mortgagee obtained a decree on his mort- 
gage for sale of the mortgaged property, and in 
ezeeution put up the property to auction in 1802. 
when defendant purchased it. Defendant got his 
sale-eortifioate registered. In 1804 the plaintiff 
brought this suit to enforce his mortgage-lien by 
•ale of the mortgaged property. The defendant 
contended that, as to (fs share, his certificate of 
sale having boon registered, his claim had priority 
to the pUintiff’s unregistered mortgage. Heidt 
that the plaintiff was entitled to a decree. His. 
claim was superior to the defendants. The de- 
fendant had purchased the interest which C had 
mortgaged in 1889. But that mortgage was un- 
reiptered and was therefore subjoot to the plaint- 
ifirs mortgage, which although unregistered, 
was earlier in date. The defendant, by register- 
ing his certificate of sale, could not enlarge the 
estate which .the certificate convoyed to him. By 
a sale of mortgaged property in execution of a 
decree obtained by a mortgagee against the mort- 
gagor upon the mortgage, the interest both of the 
m^gagor and mortgagee xiasscs to the purchaser. 
But by i^lo of mortgaged property in execution 
of a money-decree obtained by the mortgagee 
against the mortgagor, the interest of the defend 
ant (mortgagor) alone passes to the purchaser- 
Maoaklal V . Shakba Girdhar 

I.II.&28B011I.845 

29. Mortgaged land 

stAsequenlly sM by mortgagee in execution of a money- 
deoreo—Pwrehaser at suck sale with noHiee of mortgage 
-^Mortgagee estopped from suhsequenAy enforcing his 
mortgage as against purchaser^Fravdfdent eoneeal- 
ment of liesir—Begistration not equivalent to notice in 
coH of fraudr-CivU Procedure Code ( VHi of 1859), 
a. 213, Where a judgment-croditor in execution 
of a money-decree sells property as belonging to his 
judgment-debtor, he is afterwards estopped from 
enforoing as against the purchaser, a previous mort- 
gage of the propertv which has been created in his 
own favour, but of which he has given no notice 
at the time of the sale, and in ignorance of 
which the purchaser has bid for the property and 
paid the full price. This principle applieB, even 
thou^ the morigago-deed has been registered. 
In 1867 R and 0 mortgaged certain lands to G E 
by a registe^ deed of toat date. In 1870 0 R 
obtained a mnoey-decree against R and 0, and in 
execution put up the mortga^ land for sale. 
The jdaintfff purchased it without notice of the 
mortgage, and in February 1878 obtained pos- 
■earion through the Oourt In the meantime C R 
bfOuiAt another suit upon his mortgage against 


his morgffgois. He obtained a decree and in April 
1878 ejected the plaintiff and obtained poesessum. 
In 1883 the plaintiff filed the present suit against 
R, 0, and CT R to recover the lands. Hritf.that 
the plaintiff was entitled to recover. O R (the 
mor^agee). when bringing the land to sale in exe 
oution of his decree,, was" bound by s. 813 of the 
(^vil Prooedure Ciode (VIII of 1869) to disclose the 
limited interest of his judgment-debtors in ih 
concealing his lien he has mducod the plaintiff to 
pay full value for the property, and he could not 
therefore retain his lien. By his omission ho was 
estopped from disputing the plaintiff’s title. The 
rule, that roristration of a mortgage amounts to 
notice to all subsequent purchaeers of the same 
property, does not apply to a case where there has 
been a fraudulent eoneealmcnt by a judgment, 
creditor of the extent of his judgment-debtor’s 
intemt in the property brought by the judgment- 
croditor to sale. Aoabghand Gumarghard t. 
Rakhma Hanmant • I. Ii. B. 12 Bom. 678 

80. -- Side of equity of 

redemption — Suitby mortgagee for sale of mortgagA 
property^-Purchaser not a parly to suit^ale of 
mortgaged property in execution of decree obtained by 
mortgagee-^What passed^Right of purchaser of 
equity of redemption--Redemption. Os the 81st 
December 1871 three of the defendants in this suit 
mor^agod four groves to H. In 1872 the plaintiffs 
obtained a money-docroo against one D, and in 
Au^t 1872, in execution of that decree, sold the 
said groves, and at tho sale purchased them and 
also two mills which were not in dispute in this suit. 
The doeree against D was found to have tho same 
effect as if it were had and obtained against all the 
mortgagors. Of this sale H had notice, in fact, 
he opposed it. Subsequentljr H, tho mortgagee, 
sued the mortgagors on their rnor^jage. and ob- 
tained a decree on it. and under the decree brought 
the said groves to sale in 1877, and purchased them 
himself. In May 1880 H sold the groves to two 
of t^ defendants. The plaintiffs, who were not 
parties to the suit, which resulted in tho decree 
under which tlie groves wore sold. In 1877, insti- 
tuted this suit for possession of the groves. Hdd, 
that, notwithstanding the sale of 1§72. iwhat was 
sold under the decree of 1877 was the i^t, title, 
and interest of the morigagors, as they existed at 
the date of the mortgage of tho 21st December 
1871, with which woum go the rights and interest 
of the mortgagee ; and idthough at a sale under 
a decree for sale by a mortgagee the riiAt, title, and 
interest of the mc^agor wmeh is soldiii his rifil^^ 
title, and interest at the date of the mortgage^ and 
any right, title, and interest he may have acquired 
between the date of mortgage and of the sale, still 
any puisne incumbrancer or jpurehaser from the 
mortgagor prior to the date of mortgagee'a deerae^- 
and who was not a party to the suit m which the 
mortgagee obtained his decree, would have the 
right to redeem the property which the mortaagor 
would have had, but for the deme. Tbk view ia 
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consistent with the principles of equity and leoog* 
nizi^ by tite Transfer of Property Act Mvhmr 
mod Samivddin t. Ifon Singh, L L. JR. 9 AW 
125, followed. Gajadhar v. MuLcnAND 

LL.B.10A11.620 

31, — . Purchase of mori- 

gaged propetry by mortgagee at judicial saU on leave 
obtained to bid. Where mortpgees executed their 
decree on the mortgage, and, having obtained leave 
to bid at the judicial sale, purchased the property : — 
Held, that they could not be held to have purchased 
ns trustees for the mortgagors, the leave granted to 
bid having put an end to the disability of the mort- 
gagees to purchase from themselves, putting them 
in the same position ns any independent purchasers. 
Ma HABIB Pershao Sixou V. Macnaqiiten 

I. L. B. 16 Calo. 682 
L.B.16L A, 107 

Dakshina Moran Roy v. Basumati Dkbi 

4 O. W. N. 474 

82. Kquiiies of mort- 

gagors. In a suit for possession by the certificated 
purchaRcr of one-third of certain mouzahs which had 
bc(‘n sold in execution of a decree obtained by the 
mortgagee against the defendant as mortgagor, it 
appeal^ that the defendant had, in a previous exe- 
cution sale at the instance of a second mortgagee 
of the same property, bought the same subject to 
his own first mortgage. The High Court held that 
the plaintiff should be treated, hot os a piirehaser, 
but as a mortgagee in resfject of his purchase-money. 
They then directed that only so much of the 
original mortgage-debt as should be apiMirtioned 
against the share bought by the plaintiff should 
be realised in his favour. Ifefd, that this ruling 
and direction were founded on a misapprehension 
tliat the purchaser had a right to possession of 
the property which he had bought, and that the 
defendant liad no equity to prevent it. Lutf Ali 
Khan v, Futteh Bauadoor I. L. B. 17 Colo. 28 
Ik B. 16 1. A. 129 

88. Rights of pwr- 

chasers under mortgage-decree — Purchases m eooeeu- 
tion by decree-holders — Title of purchaser holding a 
decree on a mortgage whiA had preceded his 
opponents decree, llie plaintiffs and defendants, 
either party holding a separate decree against 
the same estate, had by leave purchasra in 
execution. Both parties claimed the promiotaiy 
right and poBsessin, the defendants holding the 
latter. The first of the decrees in date was the 
plamtifti’ for money against the representatives 
of the deceased owner of the property, which 
before then had been mortgaged to the defend- 
ants by his widow. The pbdntiffB obtained 
only the eqnitv of redemption, their purchase 
having been of the right, title, and interest 
The mortgagees, having got a decree upon their 
>Dortgage against the widow, mirchased at the sale 
in exeentio^ and defended the possession which 
^y obtidned. HM, that t^ defendants, in 
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whoso favour the decree had been made upon a 
band fide mortgage, without notice that the mort- 
gagor had been only holding benami for her hus- 
band, had the better title : that the High Court 
had rightly disallowed an objection taken by the 
plaintiffs, that this defence, as distinguisheJ^from 
the defendant’s answer that the widow was the 
real owner, had not been set up or decided in the 
Court of first instance. Mahomed Moxuitir 
Hosrein V. Kishohi MonuN Boy 

I. L. B. 22 Calo, 909 
II.B.22I.A.129 

84. Purchase of 

equity of redemption by decree-holder under s. 
294 of the Code of Civil Procedure — Rxeeuiion 
of decree in respect of balance— Nature of price 
paid by purchaser on the purchase of the equity 
of redem^ion. A mortga^ certain land to 
B, but remained in possession thereof. Sub- 
sequently A sold a portion of tho said land to C 
in consideration of her paying off tho mortgage- 
debt flue to B. C entered into posMtHsion, but was 
unable to satisfy Uio debt. C died, and A sued 
C*s daughter and legal repreHcmtativc for damages 
sustainfri by him from tho non-imrymeni of Qiu 
purchase-money hy C. A obtainorl a decree, and, 
tho money not bcung paid as therein decreed, ap- 
plied for execution, anil brought to salo tho equity 
of redemption vested in C by virtue of tho sale. 
By leave of tho Court, A bid at the Court sale and 
bought the right of redemption and reeoverod back 
possession of tho land Hokl to C. Subseltuently he 
again Ap]>lied for execution of the decree in res- 
pect of tho lialanetf by attachment of rertain move- 
able profH'rty, and contcfnded that he was bound 
to give the 'defendant credit only for the price which 
he actually paid at tho ('ourt-salo for the equity 
of redemption. The defendant contended that A 
was bound to give credit for the full value of the 
land under mortgage, //ekf, that, having obtained 
leave of tho Court to bid under s. 204 of the Code 
of Civil Procedure, A ’s position was that of an in- 
dependent piirehaser, and that tho price, which 
an independent purchasor must bo taken to pav 
when ho buys property under mortgage for a corn 
payment made to the mortgagor on account of his 
equity of redemption, is the cash payment for tho 
equity of redemption plus the debt, t.a, the amount 
undertaken to be paid to tho mortgagee, and that 
for these amounts A was bound to give credit. 
KRISHNASAMI AyYAR V. jANAXIAMMAIi 

LIi.B181Cad.158 

86. AppUeation for 

re-sale in execution of decree---^ udgmeni-dditor pun 
chasing benami— Rights of mortgagee. Upon an 
application made on the 28th August 1801 for 
execution of a mortgage-decree, the mortgaged 
property was sold and the judgment-debton pur- 
chased it benami at a low j^oe. Thereupon the 
decree-holden made an application on the 12th 
November 1891, asking the Court to set aside tho 
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bmuni puTohMO uid re-iell the propertv. The firat 
Coart found that the purchaie was not benamif and 
eonfimed the sale on the 12th April 1802i bat &e 
lower Ajqpellato Court oame to a contrary oonoluiiion 
and set ande the sale on the 22nd July 1802.^ The 
High Court in second appeal aooeptod the finding of 
the AppeUate Court as regards the purohaso being 
benami, but upheld the sale with the remark that 
the said property and any other iiroperty of 
the debtors might be sold in satisfaction of the 
mortngo-debt. This judgment was passed on the 
4th August 1803. On an application for execution 
made on the 3rd December 1804, objections were 
nised on the ground that the property^ was not 
liable to be sold again in execution of this decree. 
Held, t^t the previous sale under the mortgage- 
decree was no Mr to a fresh sale under the same 
•decree. Ram Auiar Singh v. Tiilri Ram, 5 C. L, 
R. 227 : (HUrY. Lord Vawc,2K.A J. 6IS0,and 6 
JkO. M. A 0. m ; and Lidf Alt Khan v. Fiil/eA 
Bahadoor, 7. L. R. 17 Cak. 32, referred to. Ra- 
OBONATB Sl5 GB SaHAY V. LaLJZ SHCOH 

1. Ifc Bi. 28 Oalo. 807 

88. - • Transfer of Pro^ 

perig Ad (IV of 1882), e. 88 — SuU for $dU on a mori- 
gage — PwehoH at oueftoa-Mle by deeree^hMer — 
Further execution sought against other property 
comprised in the mortgage — ^rimottnl for whidt decree- 
holier must give credit to mortgagee. A mortgagee 
decree-holder in a suit for sale under s. 88 of the 
Tranider of Property Act, 1882, brought part of the 
mortgaged pro^rty to sale, and, with tho leave 
of the Court, ]^rohasod it himself. Tho amount 
realised tho sale being insufficient to satisfy tho 
mortgaM'oebt, the decree-holder applied for exeou- 
Mon agamst the remainder of tho property comprised 
hi the mortgage. Hdd, that tho dooreo-holder 
.was not bound to give oi^it to tho mortgagor to 
ihe amount of the market value of the mortgaged 
property purchased by him, but only to the amount 
id fiieaetnal purchase-money. Mahednr Parshad 
Bhgh T. Macnaghten, I. L. R. 18 Calc. 682 ; Sheo- 
iiafi Dd«« V. Jaiki Proshad Singh, /. L. R. 16 Calc, 
132 ; and Qauga Perthad v. Jmoahir Singh, I, L, R, 
13 Cede, 4, referred to. Mubammad Husbb Au 
Kbab «L Dbabam SivoB LL. B.18A11.81 
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88. — - Sah in execu- 

tion of a decree for sale oa a mortgage S tay 
of sale on payment into Court of deerekd OMOiial 
aad costo-CivU Procedure Code, a, 291^Tranefer 
of Property Act (!V of 1882), s. 89. Hdd, that 
a. 201 of the Code of Civil Procedure must be 
taken to have modified a. 80 of Act IV of 
1882 when the debt and costs (inolnding the 
costs of the sale) are tendered to the officer con- 
dnoting the sale, or when it is proved to his satis- 
faction that the amount of such debt and costs has 
been paid into the Court that ordered the sale. 
Rajaram Singhji v. Chunni Lad, 7. L. R. 19 AIL 
206, followed. Harjas Rax v. Rambsbab 

LL.B.80AU.864 

Admlniotmtion suit— Horl- 


perfy Ad (IV of 1882); ss. 92 and dS—Decree for sale 
onamartgaasn-Ofdot ahsdule for sale— Civil Proce- 
dure Code, 1882. as. 291 and 3I0A. Ss. 201 and 
810A of the Code of Civil Procedure, 1882, will 
aj^y to a sale hdd in virtue of an otdet absolute 
for sale passed under s. 80 of tho Transfer of 
Property Aot, 1882, although no power is given 
under that Act to postpone the operation of an 
<irder unders. 80. Rajabaii Sibobji v. Cbuhbx 
Lal L Zi. B, 18 au. 806 

But «M KBDABBAni Raut tiL Kaix Ceubb Rab:. i 
I.Zi.B.86(Mo.708 i 


88 . 

gage suit — Residency legatee, mortgage by — ridmtnM- 
fmlton, subssguent, of testatoi^s estate— Receiver of 
tedatoPs estate pending administration— Receiver, sale 
by, of mortgaged property before completion of adminie- 
tration. Defendant mortgaged certain i^porties, 
which ho took under the will of his father, to the 
plaintiff. Plaintiff brought this suit on the mort- 
gage, and obtained a decree and an order for sale 
bjr the Registrar. In the meantime a suit for ad- 
ministration of tho testator's property had been 
filed, and an order had been made in that suit 
appointing a Receiver. Plaintiff now apjdiod that 
the Bale of the mortgaged properties might be hdd 
by the Beodvor appointed in tho administration 
suit, instead of by tho Registrar. Tho adminis- 
tration suit was still ponding, and administration 
of the testator’s estate had not boon completed. 
Held, that the sale could not, bo held by the Re- 
ceiver before the completion ot the administration. 
Till such oomplotion of administration it could not 
be said that the defendant was entitled to the 
mortgaged properties. Nbtaz Cband Cruokbr- 
BUTTY V. Ashutobh Cbucxbrbutty (1901) 

6 0.W.N.408 

40. Oivll Frooedun Code^ 1889^ 

bb. 810A, 811r-SB. 310A and 311 of the Code of 
Civn Proo^ure apj^v to sales of mortgaged pro- 
perty in execution ox mortgaged dooioos. Kedar 
RathRaut y. Kali Chum Ram, I. L. R. 26 Cak, 
70S, oommented on. Twamed Rao y. Syed Daebh 
ybtn HiyuA, I. L. R. 22 Mad. 286 : Raja Ram 
Singhji Y. Chunni Led, J. L, R. 19 AU. 206: and 
KrishnajiY. Mahadev Vinayak, 1. L. R. 26 
Bom. 104, apmvod. Malukabjubadu Sbttx v. 
LuroAMUBii Pabtulit (r.K, 1902) 

LL.B.86Had.S44 

41. — lATnitoitjon— Jfbriyays Pay* 

meut— Prior mortgagee— SvbsequerA mortgagee— 
limitation Act (XV of 1877), Sch. II, Art. 11 
—CivU Procedure Code {.id XIV of 1882), e. 886, 
rejection of objection under. If an objeotion under 
a. 335 of tiio dYilPfoceduie Code (Act XIV of 
1882) is lejeoted, the objeotor is not pndliided 
by Art 11 of 86L n tno to Act 
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(XV of 1877). from inititating % raiti to onforoe 
his mortgoge Utm oyer the inoperty oompiisod 
in the oi£r rejecting the application, more than 
a year after the date of the order. Aenbee- 
qnmt mortgagee, in paying off prior mortgagee, haa 
A rif^t to keep them alive for hia own bmefit or to 
extingniah them, and it moat be presamed that he 
acted in accordamce with what ia beat for hia own 
intoreata. QokdUm OoptA Dm v. Pwan Mol 
PretMukhdoB, /. L. R. 10 Cole. 1036; Dino 
Bnndho Shaw Chowdhry v. Fiafartiit Doat, 3 C. 
F. 163 ; and Ainar Chandra Kundu v. Bay 
ihldke Chandra Chawdhuri, 4 C. W. N. 760. 
relied upon, fininu v. Bkusat Au (1001) 

I.L.B.S9Calo.E5 


48. Sale for arrears of revenue 

^^Martgage — Exeeniion o/ deerM — SaUaf mortgaged 
property for arrears of revenue — Purchase of the same 
ly the mortgagor-^Bealizaiion of sur^us saU-pro^ 
eeeds by mortgagees — Subsequent ap^icaiion io sell 
the same properly under a decree an ihe mortgage. 
A mortgagor, by allowing the revenue payable in 
roHpeot of the mortgaged property to fall into ar- 
roam, cauaod such property to bo Bold at auction 
1^ the Revenue-authorities, and it w«ib purchaaod 
by the mortgagor henami in the name of a third 
person. The mortgagooM believing that thia pur- 
fhaae waa a gQi|^e pnxohaae, applied for and 
obtained paymeM out of Court of the aurplua real- 
ized by the Bale over and above the rovenue due. 
Subsequently the mortgagees diecoverod the true 
nature of the purehaBem^e by the mortgagor at 
the Revenue Court aa&e, and sought to have tho 
same property, then in the hands of a transferee 
from the mortgagor's aueoeBSor in title, Bold in exe- 
cution of a doerce upon their mortgage. Hdd. 
that there was no ie(;al objection to the property 
being sold in execution of tho mortgage decree. 
Otter V. Lord Vaiuv, 6 De Oex. AT. and Q. 633. 
and RaghunM Sabay Singh v. Ledfi Singh. /. L. 

S3 Cede. 397. referred to. Gavoa Sabai v. 
Tulsbi Rah (1003) I. L. B, 86 All. 871 

48. _ Transfer of Property Act 

(/F of 1863), s. 89~~Order absoluie for sale 
•^NoUee io defendant of application — Pradiee. 
Notice need not be given to a defendant before an 
order abBolute for sale is made under a. 80 of 
tho Transfer of Property Aot. Kbishna Ayyab 
V. Muthusahi Ayyab (1001) 

I. Ib B. 86 Msd. 606 

44. Act IV of 1882. 

ss. 67. 86. OO^Mortgago^Sede under a decree of 
^ity of redemptionr-^Bighis of purchaser, ike doatee 
^ngbeoomefluBL Qnthe22ndof March, 1881, 
one NathuRam mortgaged certain property, with 
Pot BB B ion. On the 9th of May, 1881, the mort- 
meea leased the mortgaged property to Nathu 
Nam, who, aa aeouiity for the rent doe from him, 
fwUier pledged his equity of redemption. The 
original nuH^agees died. Theientdue under the 
we fell into aiieaza; and the Bnooeaaor in title of 
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the mortgagees instituted a suit against the mortga* 
gor, to recover tho amount due to him for aneais 
m rent by sale of the equity of redemption of the 
property. On the 27th November, 1880, a deoiee 
for sale was p^d, and on the 31st of March, 1890, 
an appeal against the deoree for sale was lejeoted. 
The property was aooordingly sold by virtue of the 
decree for sale, and was purchased by the snocee* 
sor in title of the mortgagees on tho 20th of April, 
1801. Tho sons of Nathu Ram thereupon brought 
a suit, claiming proprietary possoBsion of tho pro- 
perty on the ground that tho sale of tho equity of 
redemption waa illegal and void, and conveyed no- 
thing to the purohaaoT. Hdd» that the sale, haviqg 
boon the outromo of a suit under a. 07 of tho Tmna- 
fer of Property Aot, 1882, did not offend against 
a. 90 of the Act, and that, although, according to 
law aa laid down by tho High Court, tho sale of an 
equity of rodomption waa not contemplated the 
Trannor of Ploporiy Act, yet, inasmuch aa the 
sale had taken place under a decree which had be- 
come final, it could not at that time bo upset. 
Matadin Kasodhan v. Kasim Husain. /. L. B. 13 
AU. 482. and Tara Chand v. Jmdad Husain. /. L. 
B. 18 AU. 836, referred to. Pahmavahd v. 
Davlat Rah (1902) I. L. B. 84 All. 848 

46. I. n Decree — SeUing 

aeide sale — Void solo— Code of CivU Procedure {Aci 
XIV of 1882). s. 244 — Mortgago—Sale of mortgaged 
properiy^Money decree^Transfer of Property Act 
[I V of 1882), 68. 67. 99. A sale in contravention of 
the proviaiona of s. 09 of tho Transfer of Property 
Act ia void, although a third party is the pur- 
chaser and only a portion of tho property waa under 
mortgage tho sale being of tho whole undivided 
property. Sheodeni Tewari v. Bam Saran Singh 
1. L. B. 26 Calc. 164. and Shih Doss Doss v. Kali 
Kumar Boy. 1. L. B. 30 Calc. 483. referred to. 
Such a sale may be aot aside under a. 244 of the 
Code of Civil Procedure. Mayan Pathuii v. 
Pakuran, I. L. B. 22 Mad. 347, followed. Sobu 
S nrGH V. Bbhari Sinoh (1005) 

I. L.B.88 0alo.888 

48. Application to set aside 

sale— Eflwevfiba of deeree^Who have a right 
to appty^Bevision. A mortgam sued for sale on 
hia mortgage impleading, beaidea tho mortgagee, 
two persona, who claim^ a title to tho mortgai^ 
property edverae to the mortgagee. In that suit it 
waa decided that the property the subject of the 
mortgage in suit beloq^ to the mortipii^r and not 
to tlm other defendants. The plaintiff mortgagee 
obtained a deoree for sale and caused the mortaa^ 
property to be sold by auction. Hie defendanta, 
other than the mortgagor, applied to have thie sale 
■etaaidonndera 810A cd the CSode of Civil Fkoce- 
duro, hut their applioation was rejooted and thty 
then soui^t in revision to get this order reversed. 
£rcld,byBAVBBji, That tho defendente appli- 
oanta were not entitled to make an application unm 
SL 810A of the Code, tluy not beiiig judment-deb- 
tors whooe propsrty had been aolA Far RicnABDS, 
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/.—Whether or not applicants wore entitled to 
make the application, which they did make (and 
they possibly were so entitled) the Oonrt below did 
not fail to ezorciso a jurisdiction Tested in it by 
htw nor did it act in the ezerdso of that jurisdiction 
iUeoally. Its order was, therefore, not open to 
levlnon. Bajdh Amir Haam Khan v. 8hao Bahak 
Singh, L. B. 11 L A, 237, referred ta Ram 
SoroB SL Salio Ram (1006) . I. L. B. 88 All. 84 

47. Maney-deerte — Sale 

of mortgaged propeeiff^Tranefer of Property Ad {IV 
of 1882), s. 99~-^eUing aside side — ConfimuUion of 
salo~~Frandr— Civil Froeedwre Code {Ad XIV of 
1882), s. 244. A sale held in contravention of 
the terms of s. 00 of the Transfer of Property Act 
is not a nullity, but an irrogular sale liable to be 
avoided merely on proof that the terms of that sec- 
tion have been contravened. Tho application to 
sot aside such a sale most be made under a 244 of 
the Code of Civil Procedure, and must be made 
before conOrmation of the sale, unless the applicant 
proves that owing to fraud or other reasons ho was 
kept in ignorance of the sale proceedings preli- | 
minary to sale (1907). Asbutosb Sikdar v. 
Bbrabi Lal Kirtavta (1908) 

I. L. B. 86 Gain. 81 

uaw.B.lou 

48. ICinrepresontation by auo- 

tionaer, an officer of Gourt-^ale by Court 
under decree on a mortgage — Contract Ad {IX of 
1872), ss. 18 and 19, Kxception-^Bid made under 
misapprehension caused by such misrepreserdaiioin 
— ^««t to set aside sale — Purchaser of worthless 
equity of redemption — Beferenee of the nwitter to 
the Court— Civil Procedure Code {Act XIV of 
1882), s. 306. A sale of mortgaged property in 
esmeution of a decree was conducted by two officers 
of the Court, one a chief clerk and officiating bailiff 

9^ and the other his deputy, tho assistant bailiff, who 
acted as auctioneer. Tho latter read a proclama- 
tion of sale in English, a language not understood 
by the native bidders present, mich stated that 
omy the interest of the judgment-debtor was for 
sale. Being asked bv a native present to explain 
the terms of the proclamation, tho auctioneer made 
a statement in Hindustani to tho effect that "there 
are four morteages ; on this account there is a salo 
by order of the Court, tho title-deeds can be seen 
at the Remtiar’s office,’* from which the plaintiff 
who oasualfy attended the sale, was led to believe 
that the property was being sold at the instance of 
the morteagMS and free of incumbranees and he 
bid for the proper^ which was knocked down to 
him lor a sum nearly equal to its full value. After 
the sale he disooverra tnat it had been sold subject 
to mortgages amountii^ to more than its value 
and that he was the pnrbhaser of the equity of re- 
demption, which was wortUess, In a suit to set 
aside the sale on the ground that ho bid for the 
prope rty under a misapprehension caused hy the 
mfs t ep re se n tatitfn made by the auctioneer, the 


Appellate Court in India held that there was mis- 
remesentation under s. 18 of the Contract Act 
(lie of 1872), but t^t the case fell witldn the ex. 
oeption in s. 19 as tho plaintiff might with ordinary 
diligonce have discovered tho truth, and dismissed 
the suit. Held, by the Judicial Cbmmittee, that 
in sales under the direction of the Court it was 
incumbent on the Court to be scrupulous in tho 
oztromo and very careful to boo that no taint or 
touch of fraud or deceit or misrepresontatum is 
found in tho conduct of its ministers. Here tho 
plaintiff had been misled by tho accredited agents 
‘ of the Court which could not under such circum- 
stances enforce against him so iUusory and uncon- 
scientiouB a bargain as the sale to tho plaintiff was 
shown to bo. Held, also, that the plaintiff had no 
means of disoovoring tho truth, while the sale was 
going on, and he was perfectly justifiod in relying 
on the statement as to tho property which was be- 
ing sold made by tho auotioncor. Tho exception 
in 8. ID of the (jnntract Act had no application to 
the case. Hdd, further, that the Chief Clerk was 
right in referring the matter to tho Court, and in 
not proceoding under s. 306 of tho Civil Frecednre 
Code. Kala Mea v. Harpebinx (1908) 

I. L. B. 86 Oalo. 888 

49. Bimpls mortgage— Pvr- 

ehaser ai such sale cannot maintain suit far pas- 
session againd purchasers of the equity of redemption 
subsequent to mortgage, bul prior to suit, who were nd 
joined as parties. A, who hold lands in kanom 
tenure, executed a simple mortgage on them in 
favour of B and subsequently sold the properties to 
C. Subsequent to such sale B brought a suit on his 
simple mortgage against A without making C a 
party, and obtained a decree for salo. D bmme 
i purohaser at the sale hold in execution of a decree. 

1 In the suit by D against A and C for possession of 
I tho properties punrhased at the Court sale ; Held, 
I that D was not entitled to sub for possession, as all 
that passed to him at the sale was the right of B 
as a simple mortgagee. Hargu Lal Singh v. Gs- 
6tfid Bai, I. L. B. 19 AU. 641, followed. Ehtboli 
KiERAKRIXANDY KaNABAX V. VAIiLATR KOTLIL 
UXXOOLI (1907) . . X. Ii. B. 80 Mad. 600 

60. - Applioation by mortgagor 

fbr roBtoratlon to pobbobbIoii— D ecree— Esere- 
Hon of deereeSale under decree en mortgager- 
Subsequent appeal from mortgage decree when Ap- 
pdkde Coufi altered decree by increasing Hfm amowd 
and extending time far payment by mortgagors— 
Bffed of AppdOate decree on the sedo— Bight to po^ 
eessfen— Ltmtlaltbn— Dtvtl Procedure Code {Art 
XIV of 1882), ss. 244 and 311— Former order 
giving possession to mortgagees. The appellants, 
who were mortgagees, on December, 190^' 
obtained in a suit on their mortgsge in the Court <4 
a Subordinate Judge an ordfoary deoree for sale 
of the mortgi^ property, and, wnding an appeal 
by the appeOants on the ground that they were 
entitled to a larger amount than had been allowed 
them by the dem, the mortgaged property was 
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sold on the application of, and purchlsed by, the 
appellants, and they were put into poHHeafdon under 
an onler of tho High Court, dated 18th April 1904. 
On the apiieiil from the decree (vf the Subordinate 
Judge, the High Court, on 27th January 1004, 
made a decree for aalo conditional on tho payment 
by the respondents, tho mortgagors, of an in- I 
encased aiiioiiiit witMn nix months from the date ! 
of tho appellate decree. The respondents, who i 
had alreofly unsuccessfully taken objections under ! 
ss. 311 and 244 of the Civil Procedure Code to tho 
Nslc being confirmed, then made an application 
under s. 244 for restoration tn possession on the ' 
gHHiiid that tho High Court had by its decree on 
appeal so modified tho decree of tno Subordinate 
Judge as to render the sale under it illegal. Tho 
Subordinate Judge held that the application was 
not one within the purview of s. 244 ; that it was 
barred limitation ; and that tho deci^*e of the 
High Court did not invalidate the sale, and dis- 
miaMMi the application. Tho High Court on ap- 
peal, holding that tho application was rightly mado 
under s. 244, and was not barred, and tlmt the sale 
under a decree, which was subsequently substan- 
tially altered on appeal, could not be otherwise 
than bad, reversed the Subordinate Judge’s decree 
and directed that possession should bo restored 
to tho respondents, but refused to disturb tho pos- 
session of the ajmllants ponding tho appeal to 
His Majesty in (^uncil. ifeld, by^ the Judicial 
Committee, that tlm dccroo of the High Court was 
inconsistent with its order of 18th April 1904 giving 
tho appellants possession, against which no appeal 
had bc^ brought, and which could not bo treated 
as null and void ; that to allow tho respondents 
to take advantage of the error in the decree of 27th 
Januaiy 1904 would entail expense and delay ; that 
the merits of tho case were not with them, and thc^ 
had not oiTcred to redeem the property. Them 
I^rdsliips therefore allowed the appeal, and re- 
stored tho decree of the Subordiiiato Judge. Ram 
Golam Sahu t*. Baksati SlNpH (1908) 

t la B. 86 Gala 886 

81. — - Righia of pur- 

rJuuera ai different Court aaUa of aama property — 
Purchaa^ ai prior aaU oa aubaequenl mortgage iakea 
Ike entire interest of judgment-debtor — Fraudulent 
proof of — Rdief not efotmed in plaint, granting 
of. The same property was sold by Court at 
diffemnt times in execution of two mortgage decrees 
^»btained against such property. The first sale 
was in execution of tho decree on tho subsequent 
mortgage obtained in a suit in which tho prior 
inortgagee was not impleaded and was hold while 
the suit on the first mortgage to which tho second 
mortgagee was no parly was pending. Tho pur- 
^aser at the subsequent sale on the first mort- 
sued to recover possession from the prior piir- 
mser of the propert y and the plaint also contain- 
^ a prayer for inch other refief as the plaintiff 
^y be found enti^ to HeU, that all the in- 
'wet of the Judgment-debtor passed to the pur- 
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chaser at tho first sale and the purchaser at the se- 
cond sale of the judgment-debtor’s interest in 
the property took nothing, os tho judgment-debtor 
had then no saleable interest in the proiicrtv. The 
suit to recover posHession was not therefore 
maintainable. Venkatananiaamnuih v. Ramiah^ 
i. L. R. 2 Mad. 108^ followed. AktiHi Moit^ 
Kutty V. Chirayii Ambu, I. L. R. 26 Mad. 
486, followed. Tho rights of a prior or subso- 
qnont encumbrancer will remain iiiiaffectcil 
by a sale held in execution of a decree to whi^ 
he was no party. Any such rights of the plaintiff 
cannot be enforced in the suit brought by him for 
possession, as a claim for redemption or for sale is 
not of the same nature as a claim for ejectment and 
cannot bo tacked on and dccrcnl in a suit brought 
for ejectment. Oopi Narain Khaiina v. Rouaidhar 
I. L. R. 27 Att. 325 331], disiinguishccL Venkala 
ramana Iyer v. Qomperiz, 1. L. R. 31 Mad. 426, 
distinguished. The mere fact that a defendant 
did not contest the plaintiff’s claim which was in 
port excessive, is not sufficient to show fraudulent 
collusion between the plaintiff and tho dofonduit. 
KuJUi CheUiar v. SuXrrahmania Chettiar (1909) 

I.Ii.B.88 Mad. 486 

11. DEGREES AGAINST REPRESBNTA- 
TIVES. 

1, Liability of legal repreaenta- 

tive of deceased Right of bond fide 

purchaaer without notice ai execution aaie. A hand 
fide purchaser without notice for valuable oon- 
sidoration at an auction sale is, as a general rule, 
entitled to protection, notwithstanding any irregu- 
larity or defect in the proceedings or doesroo in 
the Buitb But when tho decree is against the re- 
presentative of a docoased person, the purchaser 
is bound to satisfv himself that the jiarty sued as the 
representative of the deceased is his legal repre- 
sentative. The legal representative of a deceased 
person, though not a party to the suit, will be bound 
by tho execution sale, if ho cither knowingly allow- 
ed tho suit to bo defended by another person claim- 
ing to bo the legal roprosentativo, or if, knowing 
of the sale, he stood by and allowed the purohaser 
to pay in tho belief that he acquired a good title. 
Edalji Hormaaji v. Mahabu Regum, Special Appeal 
No. 266 of 1869, considered. Nath A Harj v. Jamui 

8 Bom. A. 0.87 

8. Deoree against widow in 

xapresontative oapaoity— and iniereai 
acquired by purchaaer. A suit was brought against 
widow upon a l^nd given hy A. In execu- 
tion of the dccrco obtained against tho widow, 
A’s property was put up and solid. Tho odvertise- 
mont of saJe in one pli^ said that tho property to 
be sold was the property of the widow, and in oa 
otlm the rights and interests of the debtor. Hdd, 
that the property intended to be sold, and sold, was 
the ri|^ts and interests, not of the widow per- 
sonally, but of the widow as A’s representative. 
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(DUatudienU Campbell, J., who held that a public 
sale carried only the rights which were exprossed, 
and not those which ought to haFe been expressed, 
in the proclamation of sale.) Buksk Au Sowoa- 
OUR V. Esbak Chuxdxb Mitter 

W.B.F.B.U9 

ao. IshaeChuedbr Mitter v. Buxsk Au 

SowDAOuB Karak. 614 

8 u also Court or Wards v. Coomab Rama- 
put SiEOR • . 10 B. Ii. B 904 

ae. General MANhoER, Raj Durbueoah tr 
Ramput Singh . 14 Moo- I. A. 6M 

17W.B.468 

and SoTisH Chunobr Lariry v. Nilcomul La* 
BiRY .... I.L.B.110alo.40 

8L — Properly aold eb right and 

interest of widow— Ph^perfp wrongly described 
— Righl of deceased dehtor--Purehaser 9 Rigid oe- 
ftttfsd by. Where in execution of a decree in the 
presence of the widows of the orimnal debtor, ^e 
property in dispute was sold as the right and in- 
terest of the widows : — //ebf, that the auction-pur- 
ehaser under'the circumstanoos of ^e case, ac- 
quired by the purchase the right and interest of the 
original debtor in the property, though in the mle 
noSfleation those of the widows were advertised 
to be sold. Tarahant Bhuttaosabjee v. Lu- 
EREE Dabea. Tabaxant Bkuttagharjxe V . 
Wise . SHayS 

4. . Zntareat of peraona as re- 

preaentativea— /Vpperiy wrongly described’— 
CicU Procedure Code, 1SS9, s. 203. Whm a pro- 
perty is described at the time of an execution saleaf 
the property of jud^mont-debtom who were sued 
as mere representatives of a deceased judgment- 
debtor, yrimd facie what is sold is the proper^ 
of the dmased debtor ; and even if the decree is in 
*i terms as if it were a personal decree, and does not 
follow the wor^ng of Act Vill of 1889, a 203, yet 
it must be construed as if it was for the debt of the 
deceased. Lalla Seeta Rah v. Ram BunsH 
Tmaxoob . 94W. B 888 

0. Contents of op- 

yiieation for execution and of nctifeation and pro’ 
damation of sale— Sale of interest of minor— CivU 
Procedure Cods, 1869, ss. 212, 249. Where an ap- 
pUoation for execution of a decree omits to give 
the Bames of all the parties as required by u. 212, 
Act Vni of i860, even if it shall appear from other 
parts of tlfo noceedings who those parties ate, the 
partias named must be understood to be the mrties 
defendants agamst whom the execution of ue do- 
eiee ia sought Partiea prosent at a sale ate not 
bound to lefor to the decree as laid down in Ishan 
Ckundcr Mitter t. Bukeh AK Sowdagur, Mare^ 
014, nor must they be eonsideted as lowing its 
contents unless they are stated in notification of 
sale. The proelamation and notlfloation under & 
240 are intended to inform persons what is to be 
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sold, and to give the names of the parties defendants 
whoso rights and intetestsin it are to be sold. 
In the case of a sale in execution of a decree againet 
a party as a repieiientativo of a deceased persoiL 
the proper course is to rave in the description of the 
property to be sold tiie name of the defendant 
against whom the decree was obtained, and, in 
describing what was to he sold, to sav the ri^t^ 
title, ana interest of the defendant as the represen- 
tative of the deceased. A guardian has no n^t or 
interest in a minor’s property, and the Courts 
ought to be extremely careful with regard to allow- 
ing the property of minors to bo sold in execution of 
a decree. The purchaser in this case was held to 
have acquired undes hu purchase no title to the 
property of the minor, the property not having 
been described as the property of the minor. Ab- 
booL Kubeem V. Jaun Ali I . ’ • 18 W. B, 66 

8. Quardian net 

properly appointed— Act XX of 1864— Portico— 
Mad. Reg. V of 1804— Form of decree. J (de- 
fendant No. 1) brought a suit (No. 374 of 1801) 
against the pluntiff’s father O. On a mortgage- 
bond, dated tho 2nd AprU 1806, G having dud 
before any decree was passed, his widow (plamtiff’s 
mother) was substituted as d^endant, and a deem 
was made against her ex parte. It was, however, 
set asido after her death on the application of Jlf 
(defendant No. 2), the sister of O, on the ground 
of want of due service of process upon 0 imd lus 
widow. M was substitutM as defendant in the 
suit^ and a new decree was made in her favour. 
That deeree was reversed, on appeal, by the Dis- 
trict Court, which allowed J’s ernim. In execu- 
tion of the decree of tho Appellate Court, the 
mortgaged property was sold and purchased by 
J for R860. / obtained certificate of sale headed 
thus ‘V, son of L, plaintiff; 0, son of N, de- 
ceased, supplement of substitute) his sister M, de- 
fendant;” and it certified that J had purohMed 
’’all the right, title and interest which the said 
defendant had in the said property.” Jwas put 
Into possoBsion of the propi^y. In 1877 the 
plaintiff (son of the orimual mort|phgor O) filed the 
present suit against J and M, alleging that the 
mortgage-bond on which J had obtained his decree 
had been forged 1^ J, and contending that the de- 
cree and subsequent proceedings under it did not • 
affect his rights, inasmuch as he had not been made 
a party to them. The prayer in the, plaint was 
that the decree and sale should be set ai^e and the 
property restored to his possession. The defence 
ii J substantially was that the suit and appeal 
were defended by persons who were proper guamana 
of tho plaintiff, alid had been in tne management 
of his property. JE did not appear. The Subordi- 
nate Jud^ rejected the plamuff’s elaim, holdhll 
that M was his guardian and manager of his 
party in the previous suit and appeal, and. that 
the mortgage-bond was genuine, (to anpealr 
that deeree was reversed lap the Distiiot Jud|t» 
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on the ffround that the plaintiff had not been 
represented in the previous litigation by a guardian 
duly appointed under Madras ]£*gulation V of 1804* 
and was no party to it. He accordingly allowed 
the plaintiff’s claim. On second appeal to the 
High Gout : — Hdd, that on the death of O, the 
ph^in tiff was his solo heir ; that the equity of re* 
demption in the mortgaged property vested in him ; 
and that the inheritance was wholly unrepresented 
in the previous litigation, inasmuch as M was not 
appointed guanlian of the plaintiff’s person or ad* 
ininistratriz of his estate, either under Madras 
Regulation V of 1804, ss. 2, 10, 23, or under Act 
XX of 1864 ; nor was she appointed his guardian 
ad litem in tlio mortgage suit. lehan Chunder 
Miller v. Buksh AH Htnctluffur, Marsh. 614, dis- 
tinguished. Jatha Naik V. Vekxatapa 

I.L.B.5Bom. 14 

7, SaU in execu- 

Hon of a decree againM a deceased person represented 
6y a minor san^llow far sneh sale a feels iiUerest 
of an heir not party to decree or execution-proceeds 
ings. K, a Mahomedan woman, who was a co- 
sliarer in a certain khoti vatan, died indebted, 
and was sued after her death as ** represented by 
her minor son represented by his guardian.” 
A (Iccroo having been obtained a^nst X, os so 
Kpresented, her share in the khoti was put up for 
sale in execution, and was purchased by the plaint- 
iff who obtained a salc-eertificate reciting that the 
right, title, and interest of K in tho said khoti had 
bwn purchased by him. He now sued tho de- 
fendants, who were X'« co-sharen in the khoti, 
to recover the profits of K's share, which they hod 
received. K, Imdes her minor son, had left her 
surviving a dauj^ter who had not boon mode a 
l>arty to the suit or to the ezccution-proeeedings, 
and the defendants contended that her shore in 
her mother’s estate had not passed to the plaintiff. 
lldd, that the plaintiff was entitled to the whole 
(if K*s shore. Tho debt duo by K was one for 
which the daughter was equally responsible ; and 
living regard to the form of tho suit and the exe- 
cution-prmodings, the plaintiff was justified in 
assuming that ho was bidding for tho entirety of 
X’s share, and would acquire a title unimpeach- 
aUo by the daughter. l^unsniT Bibi v. Kkso 
V iVATuc . 1. L. B. IB Bom. 101 

0- BapresentatlveB of deoeased 

Malioniadan — iSfofe sMeM to morigage^Power 
of heirs to alienate. The heirs of a deceased 
Ethonedan morteaged some property of their 
Bnoestor. After the mortgage, a judgment-oredi- 
tor, in respect of .a debt duo bom w estate of 
weir anoestor, attached and sold the mortgaged 
peeperty in ezeontion of his decree, ffdd, that tito 
wwas subjeot to the mortnge. £reU,alao, that 
fee question with respeot to ue powers of the heirs 
end rilghts aoqniied Iqr the mortgagee and the 
pQzchaser under tiie ezeontion, in a suit between 
was to be determined not by the llidio- 
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modan law, but by tho principles of .’Vjustioer 
^uity, and good conscience.* * SemUe : 'J'hat even 
if the Mahomedan law applied, tho sale in execution 
would be subject to the mortgage. Cami'Bbll e. 
Dblanxy Hanh.608 

9. ■ ■ ■ ■ — Purchaser of share 

of estate, rights ofs^Purehase from some of the 
heirs — Absent heir, reappearance of. B if, a llaho- 
modan, had incurred debts for repairs to a house 
of which he owned an 8 annas share, and after 
his death his daughter S, who was entitled to a 
5 annas share of his estate and who had taken 
charge of his property and obtained a cortificatJ 
under Act XXVII of 1860, directed furthitr repaira 
to be done to the estate. The debts then incurred 
by B B and S not having been jiaid, tho creditor 
brought a suit against 8, as ropreseuting her fa- 
ther’s estate, to recover them, and having obtained 
a decree, tho house was sold in execution thereof, 
and purchasod by H in May 1874. B B at his 
death left also a sister, who was ontitlod to a 3 annaa 
share of his estate, but who liad been for somo yoara 
absent on a pilgrimage to Mecca. On hor return 
she, in January 1874, sold her interest in t^ house 
to M. In a suit by M against 8 and // for pos- 
session of tho share so purchased by him : — Held, 
that 8 did not represent tho whole estate of B B, 
and tho share purchasod tho plaintiff did not 
pass under tho execution sale to II ; the plaintiff, 
therefore, was entitled to recover. Hbmoby t*. 
MuTTY Lall DnuB • . I. L. B. B Cato. 886 

10. Purchase of in- 

terest of some of the heirs~-Heir not party to suit 
^Jiight aeguired by purchaser. A, a Mahomedan, 
died possessed of immoveable property and leav- 
ing a widow, a daughter, and a sister B, his heiresa 
according to Mahomedan law. B was entitled to a 
ono-sixth share of an undivided moiety of a 
certain portion of the property which was situated 
in Calcutta. After A's death, the L Bank sued his 
daughter and her husband and two of her hus- 
band's brothers in a mofussil Court to roaliie cer- 
tain morti^go Bticuritios executed by A to the Bank,, 
and obtainra a decree by consent. Neither the 
widow nor B, who was then absent from the coun- 
try, were parties to the suit Tho Bank, in execu- 
tion of their decree, caused certain property of A, 
including the undivided moiety of tlm Calcutta 
property, to bo sold 1^ tho Siheriff of Calcutta. 

defendant became the purchaser at this sale, 
and obtained Mssession of tho property. The 
certificate of sale stated that what was sold waa 
”the right, title, and interest of A, deceased, the 
ancestor, and of the defendants (naming them),. 

representatives, in a moiety of a piece of totuf 
situate,” eto. B afterwards sold and assigned her 
than in (among other properties) the abovemen* 
tioned undivided moiety of the Galoutta proper ty 
to the plaintiff who now sued tho pnrehoaer at the 
ezeoution-Bole to recover the subject of his purchase. 
Held by Oabtb^ C. J., Kxmf and Jacbbov, JJ^ 
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(Mabkby and Aikslii, JJ., duaenting), that the 
docrco and the execution founded upon it did not 
affect the share of B in the estate of A, and con- 
sequently that the property in question did not 
pass to the defendant under the sale made by the 
Sheriff Assamathbbinbssa Bibbb v. Lutormeb- 
PUT SoroH 1. L. B. 4 Colo. 14S 

I. 0 . Asiibuv Ali V. LuTcnaiiruT Singh. 

2 C. If. B. 228 

II. Mahomedan 

law — Decree againH heir of deceased Mahomedan, 
Under Mahomedan law, a decree aminst one heir 
of a deceased debtor cannot bind we other heirs. 
A'lnortgage having been executed a Mahomedan, 
a suit was* after his death brought against two 
of his heirs, his sistor, who was entitled to a 6 annas 
share in his property, not having been made a 
party to the suit A decree was made by con- 
sent* and in execution of that decree the right, 
title, and interest of the mortgagor were sold, 
the assignee of the sister then sued the purchaser 
to recover her (I annus share without making the 
oi^ginal mortgagee a party. //sM, that the mort- 
gagee was not a necessary party to the suit, and 
that the share of the sister, notwithstanding that 
the right, title, and interest of the mortgagor hacl 
been sold, was not affected by the sale, and that 
^e plaintiff as her assignee was entitled to re- 
cover. SiTA Nath Dass e. Lvchhifut Singh 

11 O. If. B, 268 

,12. - Civil Procedure 

CoiSt s. 334— Sale in execiUion of decree against 
deceased Makomedan's esMe — Bepresentaiion of 
deceased hy some only of his next-of-kin— Sale held 
to he vfdid. V, a Mahomedan woman, died, leav- 

• ^ 1 1 I 1 - I S -LJU 1 


t 


representatives. In execution of a moiioy-dccroo 
•obtained against D, the creditor attached certain 
land which btflonged to F, and made her husband 
and two of her children parties to the oxecution- 



oeodings. The land was sold and purchased 




(tMer alia], that some of them were no parties to 
the proceedings in execution, and that the others, 
b eing minors at the time, had not been represented 
by a guMdian appointed by the Gourt, that the 
Bale was valid. Kanhammap v. Kittti 

I. If. B. 12 Mad. 90 

la Mortgage by one of the 

halriiofdaoaaaed— Dirsefiba in will for pay- 
ment c/ ddbte— Decree ayainst heirs for ddbt of an- 
eodor—Cfhmye on property, A testator by his will 
directed payment of all his debts, and subject 
thetetor ^devised hia property to his heirs. After 
•one of the testator*! creditors had obtaind a decree 
t the heirs in their representative capacity. 


aasets m by tho testator, one of the heirs mort- 
gaged his share in twelve properties left by the 
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testator. Subsequent to the mortgage, one of the 
mortgaged properties was sold in execution of the 
creditor’s decree. The mortgagee afterwards 
brought a suit against the mortgagor and obtained 
a decree on his mortgagee. NeU, that, as neither 
the direction in the will for payment of debts nor 
the decree in the creditor’s suit created a charoe 
on the property of the testator, the property sold 
in execution of the creditor’s decree had been sold 
subject to the mortgage, and the mortgagee was 
entitled to execute hu decree against the property. 
Bazayet Hossein v. Doali Chuiid, L L. R 4 CaJe. 
402, distinguished. Ram Dhun Duub v. MauiSE 
Chundbb Ghowdubv 

I. L.B. 9 0alo. 400 : 11 G. If. B. 666 

12. RE-SALES. 

1. Befitnltiiig purchaBor, liabil- 

ity of— Civil Procedure Code {Act X of 1877), 
ss. 393, 297, 306, 308. The provisions of s. 203, 
Act X of 1877 (Civil Procedure Codn), for making 
a defaulting purchaser at a sale liable for any de£ 
cioncy on a rc-sale, extend to all sales, whether of 
moveable or immoveable property, and also to ro- 
sales hold under ss. 297, 306 and 308b Ramdhani 
Sahai V. Rajbani Koobb w 

I. D. B. 7 Oalo. 887 : 8 G. L. B. 28 

2. Time allowed for payment 

of purohaBe-money— Civil Procedure Code, 
1859, s. 251 — Discretion of officer conducting sale 
to aOow reasonable time for paymenl of purchase- 
money. The provisions of s. 251 of the Civil Pro- 
cedure Code give the officer conducting a sale of 
moveable property a discretion to allow tho pur- 
chase-money to be paid at a reasonable time luter 
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Chabun Ram . . . . 4 N. W. 87 

8. Civil Procedwrs 

Code, 1859, s. 254, compulation of period under^ 
In computing tho fffteisn days allowed tor pay- 
ment of tlio balance of the purchase-money undl^ 
SL 254, Act Vlil of 1850, tho day of sale was 
excluded. Amanbe Bboum v. Koobban Ali 

8 Agra 204 

4. Failure of DuroliaBer to uay 

deposit — Civil Procedure Code, 1859, s. 264. 
— Failure to deposit, re-sale on. According to 
& 254, Civil Procedure Code, 1860, the property 
had to bo put up again for sale on the purenas^ 
failing to make deposit; and it was the dejMt 
only which could be forfeited, and not any right 
which a docroe-holder mi^t have under his deem. 
In the case of a re-sale the judgment-debtor is en- 
titled to credit for the full amount bid for his pro- 
perty at tho time of the first ssJe. Joobraj 
V. Goub Bubsh Lall . . 7 W. B, UO 

6. Defoultiiig pmohaooi^ 

Amounl leviable from defavUing pwchaser-^IaUf 
oct^iml Procedure Cade, 1859, e. 254. Whan 
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the proceeds of an eventual sale were less thanTthe 
price hid by a defaulting purchaser, the difference 
was leviable from him under & 2M, Code of Civil 
Procedure, but was levied without interest Soorj 
Buuh SnroH v. Sbbixisuan Doss 8 W. BL 600 

See SooRVJ Buxsh Singh v. Srexkishnn Doss. 

6W.B.M18.1S6 

0. — Failure to pay 

depoaU — Failure to pay balance of purchaae^money — 
CwU Procedure Coie^ 1859, e. 253. The provisions 
of B. 253, Act yill of 1850, were hold applicable in 
a case whore the re-sale did not forthwith take 
place on the day of the sale, but on a subsequont 
date. It was only on failuro of a purchaser to pay 
in the balance of the purchase-monoy under s. 254, 
and not on failure of the purchaser to make the 
deposit required by s. 253, that the purchaser 
could bo compelled to pay up the difference be- 
tween the first and second sales. Ajoodhta Pir- 
SAD V. Gofal Dutt Missbr 17 W. B. 271 

7m -- Civil Procedure 

Code, 1877, ea. 293, 294 — Failure to pay depoait — 
Ee-eakr-Bedreaa againat defavUer^Bidding with- 
out permiaaion of Court— Benami purchaae. A 
purchaser of property at a Court-sale who fails to 
pay the deposit (26 per cent, at the purchase- 
money) diluted to be paid a 306 of the Civil 
Procedure Code is a defaulting purchaser within 
the meaning of & 203 of that Code, and liable, as 
such, to mfte good any deficiency of price which 
may happen on a re-sale and all expenses attend- 
iug|the same. Javhxrbhai u, Habibhai 

I. Ii. H. 6 Bom.’ 676 

8. Civil Procedure 

Code, 1859, a. 254. A purchaser at an execution- 
sale having defaulted to pi^ in the purchase-money, 
the property was ordci^ to be re-sold. Before, 
however, the re-sale took place, another sale of the 
same property was effect^ at the instance of an- 
other judgment creditor, but a lower price than on 
the first occasion. Held, that there was no re-sale 
such as was contemplated in ss. 263 and 254, Act 
yill of 1869, and that the first purchaser was not 
liable for the difference between his bid and the 
price obtained at the same sale. Bisoxha Moyer 
Chowdhbain V. SoNATUN Doss . 16 W. B. 14 

9 . jicl Vin of 1859, 

e. 254. In execution of a decree, certain property 
of the judgment-debtor was attached and put up 
for sale^ and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the 
decree^ The purchaser, however, having made 
default in payment of the purchose-mon^, the pro- 
perty was again put up for sale, and tro portion 
previouriy sold was purchased by the decree-holder 
at a price less than the amount bid for it in the 
former sale. Hdd, that the decree-holder was not 
debarred by what took place at the former sale 
fiom^ proc ee Mg to satisfy bis decree by sale of other 
portions of the attached property Uian that origin- 

VOL. V. 
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ally sold. Khbroda Mayi Dasi «, Golax Abab- 
DARI . . 18B.L.B.114:21W.B,149 

10. - Civil Procedure , 

Code, 1859, a. 254. Held, by Prbar, J. (Ainsub, 

J., dMccnltenle), that if for any good reason the 
auctioneer at an execution-sale under the Oode of 
Civil Procedure does not accept as purchaser the 

r on named bv the highest bidder as his principal, 
cannot make the bidder himself purohMV 
against his will ; he must simply declare that no 
sale has been eff^ted and reopen the bidding. Hdi, 
by Fheab, j. (Ainslib, J. dissenting), that where 
the Judge countersigned the certificate of sale in 
the foUowing terms, *7/ P, having made the pur- 
chase for R700, stated that ho made the purchase 
for D £ as purohaser in H P*a bid ; and that, when 
a second sole became necessary, the difference of 
price became recoverable from the apparent first 
purchaser under Act VllI of 1859, s. 264, and re- 
course should first have been had to D K, who 
should have been allowed to show cause against an 
order of payment Huree Ram v. Hur Pershad 

Singh 20 W. B. 80 

Held (on appeal under the Letters PRtcnl 
confirming the judgment of Prbar, J.)| that the 
parl^ purchasing at an execution-salo under the 
Civil Procedure Code in the character of an Agent 
cannot bo made liable as a principal ; and a pro- 
ceeding upon the contract under s. 254 in such a 
case must be taken against the principal Hurbb 
Ram V. Hur Pbrshad Singh • 20 W. B. 887 

IL Civil Procedure 

Code, 1859, a. 254. Whore property hi^ been sold 
under a decree and the purchasOT at the execution- 
sale had made default in paying the purchase 
money, the remedy of the judgment-creditor was 
not limited by s. 254 of Act VIII of 1869 to a suit 
against the defaulting purchaser. He was en- 
titled to recover the balance of his debt from his 
judgment-debtor, who might perhaps have his 
remedy against the defaulting purchaser. Anand- 
RAv Bavuji V. Shbkh Baba 

I. la B. 2 Bom. 662 

12. ; Civil Procedure 

Code, 1882, a. 293 — Defaulting purchaaer anawering 
for loaa by rt-aide—Deacfipiien of property of mils 
and re-adU, diference of. The sole contemplatoil by 
B. 293 of the Civil Prookiure Code must be a sale of 
the same property that was first sold and under the 
same description, and any substantial difference of 
de^ption at the sale and re-salo, in any of the 
matters required to be spwified by a 287, to enable 
intending purchasers to judge of the value of the 
property, disentitle the decree-holder to recover 

the deficiency of price under a 293. Senide: That 
even if the difference of description wnl^ui^to the* 
value of the property having been changed; between 
the sale and re-sue, owing to causes beyond tbe con- 
trol of any person, the dccree-bolder, if entitled to 
claim damages against a defaulting purchaser at the 
tet sale^ must proceed against him l^ way of suit^ 

16 u 
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Mid not by an application under a. 203. Baijvatb 
SAUAI V. MOHEEP NaRADI BiEGH 

I. li. B. 16 Galo. 686 

18l — CivU Procidurt 


Code, 1882, .ee, 293,308 — Liability of defatiUing 
mreloaer. At a aalo in execution of a decree a 
deeree-ludder, who had obtained leave to bid, was 
alleised to. have made a bid through his agent of 
R90,000, .but he diortly afterwanls repudiated the 
bid and did not pay the deposit 'Hie property was 
put up for sale again on the following day under 
a. MO of the Code of Civil Fjroeeduro, and was in 
due course Imocked down for a amallcr sum. The 
Judgment-debtor filed a petition under a. 293 to 
recover from the decree-holder the loss by re- 
sale ; the petition was rejected. On appeal >— 
that the property, having been forthwith put 
up again and sold under a 306 of the Code of Civil 
I^oedure^ was re-sold within the meaning of a 
293. Vallabhav e. Paegunvi 

L Ii. B. 18 Mad. 464 

14. Civil Procedure 


6ode, a 293— Order far recovery of depcieacy on 
re-scio—Bighl of suit to eel aside order^ertificate 
of anumul of defideney. Hdd, that a suit will lie to 
not aidde an oidw paam under a 293 of the Code of 
CHviL Fkocoduie. Hdd, also, that the fact that the 
eertifleate provided for by a 293 of the Code has 
not been raantod will not prevent the dcorec-holdor 
or the iud^ent-debtor, as the ease may bo, from 
recovering from the defaulter the deficiency 
arising on a ro-sale of property sold in execution of 
a decree, but not paid for. Tapesri Lal v. Droki 
Nandak Rai • • 1. Ii. B. 19 AIL 88 


16. 


Civil Procedure 


Code (Ad XIV of 1882), m. 293, 306, 308, 309, 586 
— Auction^salo—*'Ke-s(dd *’ '*Put up to mis,” 
meoiiiiig of— Construction— DefauU in depositing 
piurdiuse-money. S. 293, Civil Procedure Code, 
•extends to re-sales held under sa 300 and 308, and 
there ^ is no substantial dilTeronco between the 
words ** re-sold *’ and re-sale*’ which occur in ss. 
308 and 309 and the words put up again and 
eold** which occur in a 306. Ramdkani Sahai v. 
Haf Bani Kooer, I.L.R 7 Code, 337, relied upon. 

S. 300, Civil Procedure Code, docs not apply to a 
oaiw in which the property is put up again and sold 
forthwith under the provisions of a 300, Civil Pro- 
cedure Code. Rajendra Natk Rot e. Ram 
CROimBB SnroK . • • 8 O. W. B. 411 

10, — Be-flalo by OoUeotor— Suit 

fo sd aside sods. !the plaintiff purchased the right, 
title, and interest of a judgment-debtor in a certain 
jnmma add b exeontlon of a Small Cause Court 
pemot Subsequently the same land was sold by 
same creditor in execution of another decree j 
pbtained in the Collector *8 Court, and the defendant 1 
*p 0 N|ia 8 ed. In a suit to set aside the second sale : 
—JSM that, when a tenure has once been sold in 
•execution of a decree of a Civil Court, the Cdlec- j 
tor’s Court has no power to put it up again as the ' 
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property of the former tenant. Samiraddx Kba- 
LXVA V , Habib Chaedba 

8 B, Ifc B. A, O. 49 : 18 W. B. 461 note 

Wahid Au v, Sadiq Au. 

18 B. la B. 487 note : 17 W. B. 417 

Mojon Mollo a Dula Ghazi Kulae. 

18 B. Ii. B. 498 note 

Prae Baedhu SiBKAR V . Sabbasuedabi Debi. 

8B.L.B.A O,48note:10W.B484 
Tirthaeued Thaxoor V. Paresmon Jha. 

10 BL L. B. 148 note: 18 W. B. 449 

Dowlut Qau Chowohrv v. Munwab. 

18 B. Ii. B. 486 note : 15 W. B, 841 


17. 


Cottector, power 


of , to set aside a sale and to order a re-sdle. A sale 
of certain property by the Collector in execution of 
a decree was set amde by the Colleotor on the appli- 
cation of a decree-holder and a re-sale took plaee 
at which the decree-holder purchased the pro- 
perty for R660. The purchase-money was duly 
paid into Court. Subsequently a third party ap- 
plied to the Collector to set aside this sale, and 
offei^ B800 for the property. The Colleotor 
made an order setting aside the sale and ordering 
a re-Sidc ; the biddings at such ro-sale to com- 
mence at R800. The re-sale aceordin^dy took place. 
The decree-holder applied to the Subordinate 
Jud^ to sot aside the re-sale and to confirm the 
previous sale to her. On reference to the High 
Court : — Hdd, that the re-sale by the Collector was 
a nullity, and that the question with regard to the 
confirmation of the previous sale shouUl be dealt 
with by the Subordinate Judge as if the Collector 
had issued no orders on the subject. Oanpalram 
Moliram v. Isakfi Adamfi, /. L. R. 15 Bom. 322, 
followed. Bax Amthi v. Madhav Manor 

I. L. B, 16 Bom, 694 

Bee Narayae v. Rasulkhae. 

I.Ii.B.88Boin.681 

13. PURCHASERS, TITLE OF. 

(a) Generally. 

1. Title given by Bale Jmplisd 

warranty of iillo— Caveat emptor. In a sale of im- 
moveable property made by a Gvil Court in execu- 
tion of a docroe, there is no implied warranty by the 
execution-creditor of the title of the judgment- 
debtor, the maxim **eaveat emptor** apphring. 
Dhondu Mathuradab Naix V. Ramji valad Hae- 
XANTA Kakda • ,4 Bom. A. 0. 114 

Krxsheapa valad Saetu V. Panghava vaxad 
Gvrpadapa ,6 Bom. A. 0. 868 

JuMXAL Au V. Tibehee Lall Dobs, , ^ 

18W.B.41 

8, Prindple of 

** caveat emptor.** Where a party purahaaes an 
estate sold in execution afto notice that partlsB 
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13. PURCHASERS. TITLE 

(a) Generally — could. 

other than the judgment-debtor blaim rights and 
inteiests in the property, the rule of caveat emptar 
applies. SHABABOODEBNCBOWDimye. Ramqutty 
Ghuckebbutty . .8 W. B. 666 


BAZJB nr EXECUTION OF DECREE » 

eantd, 

13. PURCHASERS. TITLE OF— conic/. 

(a) Generally — eonid. 

In purchMnij and paying his money for the house 
without inquiring into or considering the title of 
it. Kelly o. Setb Gobind Dass 

6N.W.168 


8. Ground for setting 

aside sate — YTril of fieri facias. A sale by the 
Sheriff to a bond fide purchaser for valuable consi- 
deration will not bo set asido on the ground that the 
judgment-oioditor had communicated with the 
Sheriff and desired him to stay the sale. The pur- 
chaser need not trace back his title beyond the fi. fa. 
Kamineb Dossee o. Gourmoney Dosseb 

1 Ind. Jut. N. 8. 869 

4. — - - Warranig — Caveat 

empfor. In a sale in the execution of a decree of the 
rights and intorcsts of a judgment-debtor in an 
estate of which ho is the recorded proprietor in 
the revenue registers, it is usual to doscribo such 
rights and interests in the sale proceedings as record- 
ed in such registers, but such description docs not 
amount on the part of the decree-holder or tho oflioer 
conducting tho sale to a warranty that such rights 
and interests are correctly described. Where there- 
fore. according to the usual practice, tho rights and 
interests of a judgment-debtor in a share of a village 
of which ho was tho recorded proprietor in the 
revenue registers were proclaimed tor sale in tho 
execution (ff a decree and sold, described as recorded 
and the sons of the judgment-debtor subsequently 
sued the auetion-purohascr to recover their interests 
in such share and obtained a decree for such interests 
and tile auction-purchaser thereupon sued the 
decree-holder for a refund of tho purchase-money 
proportionate to such [interests anq for tho costs of 
defending such suit : — Ueld, there being no fraud or 
misreprosentation on the ^rt of the dwroo-hol^r, 
or anything of an exceptional nature showing an 
express or Implied warranty on his part, that the 
suit was not maintainable. Nedkunth Sahee v. 
Asmun Matho, 8 N. W. 67, distinguished. Ram 
Nabain Sinob V. Mabtab Bxbeb 

I. L. B. 8 AIL 898 

6. Caveat emplor — 

Suit to recover pwrehase-numey where judgment’- 
debtor is found to have no interest. K, the plaintiff, 
purohasod a house from U on the 10th March 1870. 
and conveyed it to his wife by deed of gift on Ist 
October. In execution of a decree obtained hy O, 
the defendant, in 1200 (1802), against H, the pro- 
perty was attached. E’s wife objected under s. 
240 of Act VUl of 1860. but her objection was dis- 
aUowed^ and the rights and interests of H in the 
property were sold and purdiased by K. K*e 
wife void to have the sale set aside, and obtained a 
dscreei and posse s sion of the house. K then sued 
0 to recover the money paid by him as auotion- 
pcichaser under CTa deoxee. Held, that the prin- 
ciple of "eaeeol emplor *'ap|died. and the defend- 
ftut was not xespciiBible for the plaintiff's mistake 


Suit to recover 


Sight of purohaser—Civil Procedure Code, 1869, 
ss. 266, 267. Tho right, title and interert of O 
In certain immoveable property was attached and 
notified for sale in the execution of a money-decree 
held by T. It was also attached and notified 
for sale in the execution of a money-decree hold by 
Hand B The same date was fixed for both saloa 
Tho officer conducting the sales first sold the pro- 
perty in execution of T*s decree, and T purchased 
tho property. He then sold the moperty in exe- 
cution of the decree hold by 8 and R, and K pur- 
chased the property. Tho Court executing the 
decrees confirmed the sale to T, granting him a 
sale certificate, and disallowing E's objection to 
the confirmation. It also confirmed the sale to 
K, ordering tho purchaso-monoy to bo jiaid to 8 and 
R, and disallowing E’s objeotion to tho oonfirina- 
tion ; but it rofus^ to grant K a sale certificate on 
the ground that, as the sale to T had been confirmed 
and a salo cortifioate granted to him, it could not 
mvo K posBOBsion of the property. In a suit by 
K against Hand R to recover his purchase-money : 
— HM, distinguishing tho suit from the cases in 
which it had been hold that when the right, title, 
and interest of a judgment-debtor in .a particular 
projiorty is sold, there is no warranty than he has 
any right, title, or interest, and therefore tho auo- 
tion-purchaser cannot recover his purchaso-monoy 
if it turns out that the judgment-debtor had no 
interest in the property — that the rule of caveat 
emfftor did not apply, and the suit was maintain- 
able. 'Iho provisions of s. 267 of Act VIII of 1850 
apifiy to applications made under s. 260 of that 
Act, and to those only. Iletd, therefore, tliat, in- 
asmnoh as K objocted to the confirmation of the 
sale to him on the ground that the Court was not 
competent to confirm a sale which had by its pre- 
vious order been nullified, and not on any of the 

r >unds mentioned in a ^6 of Act Vlll of 1869. 

was not preduded by the terms of s. 267 of that 
Aot from maintaining his suit. Court of Wards 
Gaya Prasad 1. Ii. B. 2 AIL 108 


7. 


Hols ta exseu- 


Iton set asido— Second sate in execution of a different 
decree— First sate suhseqvenUy confim^ in suit 
for that purpose— Title of purchasers at first sede— 
Civit Procedure Code, 1882, ss. 311, 138. Certain 
immoveablo property was sold in exeontionof a 
dome, but on objections being raised by the jndg- 
ment-debtors under a 311 cd tbe Code of Civil 
Brooeduze. the salo was set aside. Afterthesale 
had been thus set aside, tbe same property was 
again sold in execution of another deoree. Sub- 

16 M 2 
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(a) Gemxbally— eonlA 

•equently in » suit brought by the purohaflen at 
the firat Bale (in which suit the judgment-debtoia. 
who alone were made defendants, confeBaod judg- 
ment) the flnt Bale was confirmed. The purchaBcn 
at tlm first sale then sued the purohaBors at the 
second sale for poBsesBionof the property sold- 
Hdd by Stracrey, U. J., that the second parchaa- 
era having acquired their title at a time when the 
first sale had been set aside, their title was not 
affected hy the subaequent confirmation of the sale 
and was gm as against the first purohaBors. //eld, 
further (bv . Stbaghky, U.J., and Banbrjt, J.) 
on the flnoing that the debroo confirming the first 
Bale had bran paflaed in a suit to which the purchas- 
, era at the second sale were no parties, and had, 
moreover, been obtained by means of collusion 
between the plaintiffs and the judgmont-debton, 
that such decree could not defeat the title acquired 
to the purchasers at the second sale. Dagdu v. 
Anekamsing Oatigaram, 1. L. A. 17 Bom, 375; 
Konapa v. Janofdan, 11 Bom, 193 ; Adkur Chundcr 
Banorji v. Aghore Nath Aroo, 2 C. W. N. 589 ; and 
Btm Chuader Badhu Khan v. Samir Ohazit 1, L. 
R., 20 Cak. 25^ distinguished. Zatn-td-obdin 
JCtoi V. Muhammad Azghar AU Khant L L. H. 

. 10 JJL 105 : L, R. 15 I, A. 12, referred to by 
SvBAOBBY, U.J. Banks Lal v. Jaoat Nahaik. 
Banxi Lal v, Baxodar Das 

I. L. HL aa All. 168 

8. — ■... Civil Procedure 

Code, «. 310 — Sale in execution — Time from which 
ihe aucUon-purchaeer'e tide accrues. When im- 
moveable property is sold in execution of a decree, 
the title of the auction-purchaser to mesne-profits 
or poBBossion does not accrue until the sale has 
[ been confirmed. Oobind Ram v. Tulsi Ram, 
AU. Weeklg Notes {1887), 217, and Pfsm Chand 
Paul T. Pumima Dassi, /. L. R, 15 Calc, 546, 
followed. Anib Kazix v, Dabbabi Mal (1002) 
I.L.B,a4Aa475 

8. Sale in execu- 

tion^^JUght of person deriving Me from a purchaser 
ed muik edle^wh person's rights not affected by any 
error or frasfd in procuring the decree-^Decree passed 
under eej/di eireumstances only voidMe not void, 
A deoreb passed by a Court having jurisdiction over 
the inbjeot-matter, is not void but only voidable 
when it is paned under a misapprehension or is 
brought about by fraudulent proeoodinffl. The 
party aniut whom the doeree is passed has only 
an equRy to set aside the proeoedini^ Whore 
Itfbperty sold in execution of such a decree is pur- 
chased oy the decree-holder and by him sold for 
^ ^ne to a third party who has no notice of any 
^ * defeot in the doeree, the equitable ri^t to set aside 
Buoh decree cannot prevail against the rights of the 
subaequent pnrbhaBcr for value without notice. 
A person claiming through a Court jrarehaser, ia 
entitled to rely upon the plea thsit ne is a bond 
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13. PURCHASERS. TITLE Off-eoabi. 

(a) Gxnkrally— . eoneli. 

fide purchaser for value without notice, though he 
cannot claim the rights of a stranger purchasing 
at Court-sale. JlfonmiiCbu Udaiyan v. Svibbaraya 
PUtai, 18 Mad. L. J. 231, followed. Shxik Ismal 
Rowthbb V. Rajab Rowthib (1006) 

I. L. B. 80 Mad. 895 

(b) CRBTinOATB or Salx. 

10. - Foeition of purchaser with 

oertifloate — Certificate of purchase by Rsgis» 
irar — Conveyance — Suit for partition — Dularation 
of r^hi to share-^Rules of Court, 415, 431. T^ 
position of a purchaser at a sale in execution of a 
deoroo of the High Court after he has obtained a 
certificate from the Registrar under rule 415 of 
the Rules of Court is that of a person clothed with 
a right to a conveyance in virtue of a contract ; 
he does not hold, save as regards the {parties to the 
contract of sale, the position of an owner. When 
the sale is confimod. the purchaser is entitled to a 
conveyance, and until ho obtains a conveyanco, the 
property in the estate purchased does not, having 
regard to rule 431, to him so as to give him 
rights as against parties not bound by the decree 
under whiim the sale took place. All that passes 
to him as against the defen^nt in that suit is an 
equitable estate and a right to a oonveywee of the 
property ; and therefore as the estate in the pro- 
perty purdhased has not passed, the purchaser is 
not entitled to maintain a suit for partition. In 
such a suit he could not on partition give a good 
conveyance to the parties interested in the estate, 
nor would he be entitled to a declaration of his share 
in the property. Johub Mull Khoobba v. Taban- 
xmoDiB . . I. L. B. 10 OaJe. 868 

11. — • Title of purchaser without 

oertiffcate — Possession-Unregistered certificate of 
sale— Valid titU^odes of Civil Procedure, Acts VJII 
of 1859 and XIV of 1882, A purchaser of immove* 
abi** property at a Court-sale under the Civil' 
Procedure Oude, Act VIII of 1859, who has been 
Kit into posdpsslon by the Court, has thereupon a 
comidoto utlo against all persons bound to the- 
doorce, notwithstanding that he has no oertifloate 
of sale, or one only which has not been registered. 
Bajkishen Mookerjee v, Radha Madhuh EMar, 
21 If. R, 349, followed. Queere: How fat the 
above ruling will bo affected by the language of a. 
319 of Act XIV of 1882. Shivbak Nabayan v. 
Ravji Bakhabam I. Ii. B. 7 Bom. 864 

18. Suit 

to recover possession of property purchased. 
Sembte: 11 it is admitted Itot the plaintiff 
purchased immoveable property at a Oourt-solof 
he can recover without produomg the oertifloate 
of sale. Badagopa Edintaba Mahadbsika 
Bwamzab V. Jamuva BhaiAxhal 

I. Ia B. 6 BBid. 64 
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13. PURCHASERS, TITLE Of— eofifd. 

(6) CSBTIFIOATK ov Salb— coned. 

18. Bvldenoe of tiUa of pur- 

ohaser— Aife o/ tmmowoUe jMioperey--Uo]i/2riiia- 
iion of •aU. Tho order oonfirmlng a sale of im- 
movoaUo property in execution of a dooiee ie auffl. 
cient to pw the title in tho property to the pur- 
chaeor, and its production is suffloient eyidenoe of 
tho purdhasor's title. The production of the sale 
cortifioate is not essential. Doorga Narain Sen ▼. 
Baneff Madhvb Maxocmdar^ L L. H. 7 Caie. 100, 
folloi^. Tara Prasad Myteb v. Numd Kishorr 
Girt . I. L. R 9 Calo. 848 : 18 C. L. R 448 

14. . Completion of title of pur- 

ehaser — Payment of pureltaae-money and confitm^ 
niton of aale-^ivil Procedure Code, e, 310. Under 
s. 316 of the Civfl Procedure Code (Act X of 1877) 
tho title of a purchaser at a Court-sale bocoines 
complete upon his payment of tho purchase-money 
and confirmation of the sale by the Court. When 
tho saleis admitted, production of a certificate is not 
necessary to entitle tho purchaser to maintain 
a suit. Padn MMari v. Bakhmai, 10 Botn. 435 ; 
Ltdbhai Ldkhmidas ▼. Naval Mir Kamtdudin Ilueen, 
12 Bam. 247 ; and Harkitiandae Narandaa v. Rai 
lehha, 1. L, B. 4 Bom. 155, distinguishod. Nat- 
OAR Timapa V. Bhaskab Pabmaya 

I. Jj. R 10 Bom. 444 

16. Sale in execu- 

tion of decree of Revenue Court— Ddivery of poseee- 
eion-Aet XVIII of 1873 (N.-W. P. Bent Act), 
s. 70 — Act XII of 1881 {N.-W. P. Bent Act), e. 172. 
IVoporty sold in execution of a decree of a Reve- 
nue Court vests in tho purchaser on completion 
of tho sale and payment of tho full price. Li order 
to perfoot his title, it is not nocessaiy that he should 
obtain a salo-cortificato or should m put into pos- 
session by the Collector, /fsfd, therefore, that a 
suit by a purohasor at a sale in execution of a de- 
cree of a Revenue Court for possession of tho pro- 
perty vras maintainable, although his sale-certifioate 
might be an invalid document and the Collector 
hod not put him into possession. Muxaitar 
Husaiv «. Au Husain . I, li. R 6 AU. 897 

16. Purchaser rt 

execution eedo—Suit for poasession of properly— 
Proof of tm—Act VIII of 1859, as. 257, 259. Held, 
that it was not ineumbent on a purchaser at an 
execution sale under Act VIII of 1869, which was 
confirmed in his favour under that Act, when suing 
for possession of tho property, to prodice a sale 
certifioate, hot it was competent for him to prove 
his pnnhMe aUunda. The confirmation <n the 
■ffie in his favour was pnoid/oem evidence of his 
title to the propertv, and was sufficient to pass 
such title to him, of whidi a certificate, if aiter- 
^ids obtained hj him, would mete^ bo evidence 
thatthe property had so passed. Dooraa Narain 
Sen T. MadM Moaoomdar, 1. L. B. 7 

Uefe, 199 , xefened to. Jaoan Nath Baldho 

I.XaR6AR806 
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Kalbb Dass Nbogbb v, Hur Nath Roy Gbow- 
DHUBY .... W.R 1884^ 879 

17. — - Purchaaera at 

aucceaaive execution aalea— Purchaser at aeeond 
aale obtaining certificate of sale and posaeaaion of 
properly prior to grant of certificaU to purchaaer at 
firat adUr~-Prioriliea. On the 9th Deoomhor 1876 
tho plaintiff purchased a house at an auction-sale in 
execution of a docico against tho owner, one S. 
Tho sale was confirmed on tho Oth January 1877, 
but tho cortifioate of sale was not issued until tho 
16th Juno 1880. On tho 20th January 1880 the 
defendant purchased the same house at a sale in 
execution of a monoy-docreo against 8. That sale 
was confirmed on tho 28th February 1880, and a 
certificate was issued on 20th Iforch 18W. Tlio 
defendant got possession from tho judgment-debtor 
in April 1^. Tho plaintiff now sued for posses- 
sion. It was contended for tho defendant that, . 
having completed his title, under tho auction-sale 
and obtained possession before tho plaintiff had 
taken out his certificate, ho had aciiuiicd a better 
title than tho plaintiff. Hdd, that tho plaintiff 
Avas entitled to recover. Ry his prior purohaso 
he had obtained an equitable intorest in the pro- 
perty, althoufdr ho had not obtained a sale e^rti- 
ficato. Tho defendant therefore purohasod sub- 
ject to tho plaintiff's equitable interest ; and that ^ 
title having subsequently been perfected by tho is- * 
sue of the certificate, tho plaintiffs were in a posi- 
tion to suo for possession. Ybshwa79T Baburav 
V. Govind Shankar I. L. H. 10. Bonu 468 

18. Certificate of 

safe granted lo the represenialive of deieaaed pur- 
chaser— CivU Procedure Cade, 1882, a. 316. Vfhon 
a sale in execution has become ahrolute, tho Court 
oan, under s. 316 of the Civil Procedure Code (Act 
XIV of 1882), grant tho certificate proscribed there- 
in to the roprosontativoB of a deceased purchaser. 
/nreViNAYAX Nabayan v. In re Dattatraya 
Krishna Datab Z. L. B. 84 Bom. 180 

10. - Period from which title of 

purchaser dates -Bate of aale—DaU of confirm- 
alion of sale. Tho title of a purchaser at a judicial 
sale which has boon confirmed and been made abso- 
lute relates back to, and takes effect from, the 
date of the sale, and does not commence only on 
the date of the oonfinnation of tho sale. Luchmin 

Nath v. Maharaja or VnoANAQRAM 

7RW.8I0 

20. - - Confirmalion of 

aalo— Liability of purchaaer for Government reog* 
nue. The d^dant became a pnrohaaer at ail ex- 
ontton-sale of a share of certain property, el whicb 
the plaintiff held another diara partly as lamindaf 
and partly as patnidar. The sale took place in 
September 1872, but the defendant did not obtain 
poniinmion until oonfinnation of the aale in May 
1873. Between the date of the aale and the 
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oonfifination a coniiidpfable sam became due for • 
GoFemment leFenue on the whole property, and • 
to prcFent its being cold the plaintiff paid the whole ! 
of the reyenne due. In a cnit to rcooFor the pro* 

portion due in' lecpeot of the idiare paxohaced by the 
Aolmdant:— ITela, that, on oonfirmation of the sale . 
the diaro paichaied by the defendant mniit be 
eoniidez^ to haTO yeitod in her from the date of 
the sale ; and therefore ehe was liable for the 
amount of Government Revenue in roepcct of ■ 
her diaxe which becamo due between the date of 
the sale and its confirmation. Bhybub Chundeb 
Bukdopadbya V. SovDAMmi Dabre . 

1. L. B. 8 Calo. 141 

fl, AppKeation ftir 

poBMMum — Period from which rigid to apj^y oe- ; 

Proeedvre Code, 1859, as. 283, 204-^ 
CivU Procedure Code, 1877, as. 318, 319. A ob- . 

a money-docree against B on tho 2Cth Jan- ' 
nary 1872, in execution of which property belong- 
ing to R was sold on the 6th of September 1874, 

A himself becoming the purchaser. The sale was 
confirmed on the 9th of October 1874, but the cer- 
tificate of sale was not issued until the 23rd of Jan- 
uary 1878. A applied for possession on tho 2nd of 
April 1879. HeM, that the right to applv for f^- ! 
■ft—tmi contemplated in ss. 2^ and 264 of tho Civil j 
Procedure Code (Act Vni of 1869) corresponding j 
* with ss. 318 and 319 of the Civil Prooedurb Code • 
(Act X of 1877) accrued on the date the cortificato \ 
of sale was issued, and not on that on which the sale 
was gonfirmed ; and that therefore tho period of 
limitation against tho purchaser counted from the ‘ 
former date. Basafa v. Mabya 

I. If. B. 8 Bom. 488 i 

99. - Gertifioateof sale, applloa- ■ 

tlonfOP — Civil Procedure Code (Ael XIV of \ 
2882), a. 316--^ourl Fee Act {VII of 1870), a. 6. ! 

application by an auction-purchaser for a ecr- I 
tifleate of sale nc^ bear no Court-fee stamp, since i 
by a 316 of tho Civil Procedure Code (Act XIV of ! 
1882) it is not even required to bo in writing. Hiba ! 
Ambaidas V. Tbkchand Ambatdas 

I.L.B.l8Bom.670 

98. Unregistered oertifloate of 

Bale-— Msrmf of fmreluuet^^ecoiid sale of same 
pruperfy in execution of aubaeguenl deereo-^Mereat 
of purehaeer at aueh aubacqueut sale subject to interest 
fl/ purduuer under prior aaU^Begiatered certificate 
of second a(do-~Act Vlll of 1869. In 1884 the 

£ 11^8 brought the present suit against tho do- 
iant to recover posseBBion of a certain houBe 
which he had purdiMed at a Bale hold on tho Ifith 
' Iforch 1880 in execution of a money-decree obtain- 
ed against one C. He obtained a certificate of sale 
on the 3rd January 1880 which was registered on 
the 13th of the same month. The defendant had 
pieviouBly purchased tho same property at a sale 
held on the 22n4 November 1876, in execution of a 
deeree obtained by him as mort^agBe against the 
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Baid C. The defendant had obtained a certificate 
of sale and was put into possession, but had not 
then registered the cortImMito. He subsequently 
obtained another certificate, which was register^ 
in June 1882. In a suit by tho plaintiff for posses- 
sion: — Hdd, that the plaintiff could not recover. 
Tho defendant had acquired under the Civil Proce- 
dure Code(Act VIII of 1869)by thosaloand the con- 
firmation of it a beneficial interest, and tho plaints 
iff by his subsequent purchase in execution of the 
money-decree against C took subject to that in- 
terest Tho grant to tho defendant of tho second 
certificate, which was registered, sufficiently 
proved that tho sale to him hod boon oonfirmoa 
ChINTAMANBAV NaTF V. VlTHABAI 

Kl I. KB. 11 Bom. 688 

94, Proof of titleSwlthoat pro- 

duction of oertifloate of sale— Civil Procedure 
Code, 1859, a. 259— ‘Eviration Act, 1866, a. 49— 
Omnia preaumuntur rite ease acta. Assuming that 
s. 49 of tho Registration Act, 1866, required that a 
certificate of the sale of land in execution of a decree 
passed under the Civil Procedure Code, 1869, should 
bo registered, a plaintiff who has purchos^ land 
at such a sale is not bound to rely on the certificate 
to prove his title. If it is provra ediumde that tho 
sale took place and that poBsoBsion was given, the 
Court should presume, after long lapse of time and 
possession by a mortgagee of the purchaser, that 
tho sale was duly made by tho Oiurt. Velan v. 
Kumabasami L Ii. B. 11 Mod. 998 


96. 


Title of auction purchaser 


without oertifloate of sale— Con/irnmitow of 
sale, effect of. The plaintiff as an agriculturist sued 
tho defendant to redeem certain land mortgaged to 
him with possession by her deceased husband. The 
defendant (the mortgage) pleaded that he had 
bought tho mortgagor’s interest in the property 
at an auction-sale held in execution of a decree 
obtained against the mortga^r (the plaintiff’s hus- 
band), and that therefore the right to redeem was 
gone. Tho defendant was, however, unable to 
produce a certificate of sale, and the Subordinate 
Judge held therefore that he had failed to prove 
his title, and accordingly directed that the mort- 
gage account should & taken under the Dekkan 
A^ulturists’ Relief Act (XVII of 1879). The 
dmndant afterwards found his sale oer^cate,. 
and obtained a review of the above order, but on 
review tho Subordinate Judge confirmed his dooi- 
sion, holding that, as the sale certificate was un- 
registered, it oouhl not bo received in evidence. 
The defendant then obtained a indk certifloate, 
registered it^ and renewed his applicatkm to the 
Subordinate Judge, who reversed bis previona 
order, and rejected the plaintiff’s claim. The 
plaintiff appealed to the District Judge, who re- 
versed the lower Court’s order and remanded tlm 
ease. On appeal by the defendant to the Hii^ 
Court -Hew, that theoi^rof theDistriot Judge 
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should be discharged. A sale certificate was not 
necessary for the purpose of establishinff the de- 
fendant's title|to the property as against the plaint- 
i£L Where property has boon sold in execution 
of a decree, a party to the suit in which the decree 
has been passed, or his representative, cannot, after 
the sale has been confirmed, dispute the title of the 
purchaser at the sale. The order confirming the 
sale completes the title of the latter as against the 
former. Khushal Pavachaitd v, Bhimabai 

I.L.B.lEBom.689 

86. Statement in eertifloate of 

sale— ft'idence — Suit to enforce, charge against 
purchaser. A statement in a sale-certificate, 
grunted by a Court, that the purchase is subject to a 
charge, is not conclusive evidence against the pur- 
chaser, when it is sought to enforce the charge by 
suit. Ramachanoiia Joishi v. Hazi Kasstm 

I.i:iuB,16Mad.a07 

87. ParohaBere at anoceeaive 

eseoution eales Title oblttined by first purchaser 
—Certificate of sale ohtainetl by second purchaser 
before certificate obtained by first purchaser — Prior^ 
ity-Cm ProcMure Code (Act XIV of J8S2), s. 
310 — lAmitation — Confirmation of sale. On 27th 
February 1880 the plaintiff purchased certain land 
at a Court-sale held in execution of a decree. On 
the loth March 1880 the same property was put up 
for sale in execution of another decree, and pur- 
chased by the defendant. The sale to the defend- 
ant was confirmed on 3nl July 1880, and the sale 
to the plaintiff not until the 2l8t July 1 880. Certi- 
ficates of sale were issued to both plaintiff and de- 
fendant on the same day, viz., on the 22nd Septem- 
ber 1880, and on the 14th February 1887 the de- 
fendant was put in possession. In 1880 the i)laint- 
iff brought thjs suit to recover possession. The 
defendant relied on s. 310 of the Civil Procedure 
Code. He contended that, as under that section 
the title of a purchaser at a Court-sale vests at the 
date of the confirmation of the sale to him, his (the 
defendant’s) right was superior to that of the plaint- 
iff, inasmuch as the sale to him was confirmed on 
the 3rd July 1886, while the sale to tilio plaintiff was 
not confirmed until afterwards, viz., on the 21st 
July. Hsid, that the plaintiff was entitled to re- 
cover. By his prior purchase ho had acquired 
hn equitable or inchoate title to the proper^ which 
was subsequently perfected by the certificato of 
sale. Nothing therefore passed to the defendant 
under the second sale, ^e words "the title to 
the property sold" in s. 316 of the Code of CivU 
Pi'oo^ure mean the full perfected title arising on 
the sale becoming absolute. It is that title which 
unto the section does not vest in the purchaser 
until confirmation. That provision, however, 
need not necessarily be construed as destroying 
nny lesser interest which arises by reason of gene- 
ral equitable prind^es. Qumrt: Whether the 
provision in s. 316 as to the date at which the title 
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of the purchaser is to vest does not apply only as 
between the parties to the suit and persons claim- 
ing through or under them. Per Jardine, J.— The 
reference to parties and persons claiming under 
them would bo surplusage if the Legislature had 
intended the addition to i^ply to thinl parties. 
Daodu V. Panchamsino a. ll B. 17 Bom. 676 

88. Title of anotlozi-purohaBor 

whohaanot obtained a oertifleate of Bala— 

Civd Procedure Code, 1882, s. 316. Although the 
auction-purchaser at a sale held in execution of a 
decree may not obtain a full title until a certificate 
has been granted, this must not bo consideriHl as 
ncccBsarily destroying any lesser interest which 
arises by reason of i^neral equitable principles. 
Dagdu v. Panehnm Singh Oangaram, /. L. H. 17 
Bom. 375, anil llet Bam v. Baldeo, Weeldy Notes, 
AU. (1894) 54, approved. CiiiUDo v. Piaki Lai. 

I. U B. 10 AU. 188 

80. Gertifloate of Bala— 

Procedure Code (Jcl XIV of 1882)t s. 316 — Aue- 
tion-purchaser— Confirmation of possession — Title 
of auction-purchaser — Suit for damages for cutUng 
irsAiS. An auction-purcfhaser under the Cbde of 
Civil Proceduio has a good equitable or inchoate title 
to tho property sold, and when tho sale-certi- 
ficate is actually granted, it makes tho title ab- 
solute and makes that title relate back to the date 
of the sale, so as to wari'ant him when the salo is 
confirmed and a certificato granted unto s. 310, 
Civil Procedure (Todo, in bringing an action for 
flamages for any injury to that property, com- 
mitted before that confirmation of the Bale. So 
where the defonilant cut tho trees that stood oiua 
pro])crty before the confirmation of ita sale : — //zM, 
that the plaintiff, who is tho auction-purchaser 
of the proiierty, can bring a suit after the date of 
the confirmation of salo for damages against the 
defendant for cutting the trees. Dagdu v. Pan^ 
chain Singh Qangnramf I. L. B. 17 Bom. 375, and 
Prangour Mozoomdar v. Hemanta Kumari Ddrya, 
1. L. B, 12 Calc. 5979 referred to. Adhur CnuN- 
DBB Banebjrr V. Aghcibe Natii Ahoo 

8 O. W, B. 688 

30 . Deorae revaraed bafoza 

ooxiflrmation of sola— Civil Procedure Code, s. 
316 — Execution of decree — Hdd, that tho title of 
an auction-purchaser at a sale held in execution of a 
decree does not become absolute if the decroo unto 
which the sale took place is reversed at any time 
before a certificato of sale is granted to the pur- 
chwer. 

14 DI8TRlBOnONOFSAIJ)>PROQBBD& 

1. OlTll Prooednre Oodo^ 188^ 

a. 886 (1868, h. 870, 871)— e/. o. 
r<^]U« by eontruto— 06/ee( of yroetiort uoior thoH 
McfMMM The porport of la 870 and 871 of Act 
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VIII of 1800 (with which i. 200 of Act X of 1877 
eorrecpoiiiUi) was not to alter or limit the righta 
of parties arising out of a oontract» hut simply to 
determine qnes&ns between rival decree-kolcbrs 
standing on the same footingt and in respect of 
whom were is no rule for otherwise determining 
the mode in which proceeds of property sold in 
execution riiaU bo disteibntod. Hasoon Abra 
Bkoum V. Jawapoonmissa Satoooa Khakdan 
L Ii. R 4 Gain. 29 

RAjaHUHDBB Shaba v. Hubmohun Roy. 

22 W. B. 98 


2. 0859, A 270)— Property noltfoM 

tfi exeeuiicn of decree. S. 270 of the Civil Procedure 
Code did not apply to a case in which property 
has not been soid in execution of a decree. Bishsn 
OKUX lbEB SUBMA ChOWOHBY V. MUN MOHINSU 

Dabu 8 W. B. 501 

Balaji Ramguandba V . Qajanab Badaji. 

11 Bom. 159 


8, - Civil Procedure 

Code (Art XIV of 2882), so. 295, aiOA-^-Bengal 
Teuemcn Art {yill of 1885), e. 17dSdU tn firecit- 
fioii of decree— Depoait hy judgmetU-dddor—Rnte' 
Me dielributitm. R 295, Civil Froccdiito Code, does 
not apply to deposit made Inr the judgment-debtor 
either under a. 174^ Ben^ Tenancy Act, or under 
s. 310A of Civil Procedure Code Bihaui Lall 
Paul e. Gofal Lall Sbal 1 C. W. If. 695 


r 

r 


Imperfect attachr 
vote alienation after 
fProcedure Code, se. 274, 276, 
Bth. IV, No. 141. A judgment-debtor whoso pro- 
perty had been attached in execution of a money- 
decree sold the property and out of the price paid 
uito Court the amount of the decree, and prayed that 
t^ attadhment might be removed. While the 


aiftachment was subasting and prior to the sale, the 
hhlders of Other money-decrees against the same 
Judgment-debtor preferred applications purporting 
tout under s. 296 of the Civil IVocodure 
Codob and praying that the proceeds of the sale 
of the property might be rateably divided between 
themseiM and the attaching erraitor. The Court 
refused to romove the attachment until these 
orators had been paid. It was found that the 
sale by the Judgment-debtor was a bond fide, 
tianaaetlon. entered into for valuable con- 


sideration. Hdd, that^ inasmuch as no order 
for attachment of the property was passed in 
favour of the deoree-boldm in the manner pro- 
vi^ by a 274 of the CSvil Ptooedure Code, their 
eUima uTore not entitled to the protection conferred 
hp a ^6 against private alienations of property 
iitwiap attachment ; that these claims were not 
enforoeaUe under the attachment which was made ; 
that the sale by the Judgment-debtor was valid ; 
and that execution of the decrees could not take 


piaea per Mabhood, /.^While a 395 of 
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the Code gives a special right to Judgment-creditors, 
as distingniBhed from simple creditors, it is an 
essent^ condition precedent to the exercise of 
that right that there should be sale in execution, 
and that its result should appear in assets roaliied 
|hy the sale ; and therefore, until the sale tdkes 
^lace, no such right can bo enforced. Bieken 
Chunder Surma Chowdhry v. Mun Mohinee Babee, 
8 W. B. 501, referred to. Ganga Dik v. Kushali 
L L. B. 7 All. 702 

5. Bights created 

by s. 295, how affected by insolvency and vesting 
order— Insolvent Act [11 A 12 Viet., e. 21), 
s. 49. An order under s. 295 of the Civil Proce- 
dure Code affects only interests existing at the 
time. The insolvency of the debtor introduces a 
new state of things from the date of the insolvency, 
but as regards sums accrued due prior to ^e date 
of the inmlvency the order under a 295 creates 
rights which are not affected by the insolvency. 
Socbnl Chunder Law v. Bussich LaU Mitter, 1. L. 
H. 15 Calc. 202, cited. Howatsob v. Duhbaiit. 

L Ii. B. 27 Oale. 851 
4 O. W. N. 610 


6. — Bateable dtrtft- 

bution — Assets realized ** hy sale or otherwise.^* 
The words of a 295 of the Code of Civil Proce- 
dure, assets realised by sale or otherwise in exe- 
cution of a decree,'* provido only for a case where, 
by tho process of the Court in execution of a decree, 
property has become available for distribution 
amongst judgment-creditors. Tho wor^ " by 
sole or otherwise” should be construed as meaning 
by sale or by other process of execution provided 
fur by the Civil Frocodnro Code. SewBux Bogla 
V. SuiB Chubdxb Sen I. L. B. 18 Gale. 225 

7. ••Aswia ” 

Moneys paid into Court by sale or otherwise in exe- 
cution of a decree are assets from the moment of 
their payment into Court, and are availablob under 
a 295 of the Code of Civil Procedure (Act X of 
1877), for rateable distribution only amongst decree- 
holders who have applied for execution prior to 
that time. Visvanath Mahbshvar v. Virghabd 
.Panachabd . L Ik B. 6 Bom. 16 

8. **Whenever 

assets are realized,^* meaning of— Deposit of 25 
per cenL of purthase^money— Assets. The words 
” whenever assets are realised” in a 298 of the 
Code of Civil Pjrooedure yeally mean ” whenever 
asseta are so realised as to be available for distri- 
bution among the decree-holderB.” The 25 per 
cent of the purchase-money deposited at a M 
in execution of a decree is not "assets” within the 
meaningof a 295, but a mere deposit^ and there- 
fore not immediately available Jot payment to 
the decree-holder. Vishvanallh Maheumr v. Fiire- 
chand Panachand, I. L,B. 6 Bom, 16, distinguish- 
ed. Jogmdro Netk Sirhar v. Gofoad Okemdar 
Adit, I.L.B. 2 Cede. 262, dIstingnidM and com- 
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mented upon. Haiu Mahomed Au Khah a 
Damodab Teamamick 1. Li B. 18 Oalo. 848 

0^ Money paid by 

ddior wnder amet in aaHefaeHon of decree^Ae- 
seta, Monoy paid by a JudgmeDt-mbtor imdes 
am»t, in Batimaction of the decree against him. 
are not aaaeta realiccd by aale or otherwise, under 
a 296 of the Civil Frocednre Oode (Aet X of 1877). 
S. 296 of the Civil Procedure Oode (Aet X of 1877) 
must be read as if the words ** from the property 
of the iudgment-debtor** were inserted alter the 
word ‘^realised.** Pubshotamdass Tbibhovak 

PASS V. MaBAHANT SuBAJBHABTHX HARIBHABTnX 

L L. B. 0 Boxn. 688 

10. Execution of 

of money due under^deue^Aeeeta^nMz^d by aaU 

or olherioiae. Q and C held decrees against B, and 

took out execution of them and the judgment- 
debtor’s property was attached, but no sate took 
place, llio judgment-debtors paid into Court 
the sum of Bi.2CD on account of Q*a decree. Held, 
that 0 was entitled to the sum of E1.200 paid into 
Court by the judgment-debtor, and it could not bo 
regarded as assets realized by sale or otherwise in 
execution of a decree, so as to be rateably divisible 
between the decree-holders under a 296 of the CSvil 
Procedure Oode, inasmuch as it could not be said 
tliat there was a realization from the property of the 
judgment-debtor. Gofal Dax v. Cbuinvi Jml 

I.L.B.8A1I.67 

11. DiatrdnUion of 

proceeds of execution — Aeeete reedized by eede or 
oOmwiae in execuiim-^Moneya realized by Re- 
ceiver appointed by deeree-hcider^Emitable exe- 
cution, fents of property under attachment which 
have been realized by a Receiver appointed at the 
instance of one decree-holder are assets realized 
by sale or otherwise in execution of a decree ” 
within the meaning of a 296 of the Oode of Civil 
ProcoduroL ^o appointment of a Receiver by the 
Court at the instance of a judgment-creditor is a 

process of execution.” Fink a Mahakaj Ba- 
BADooB SiKo . L L. B. 80 Calo. 778 

4 O. W. N. 87 

18. Retdieaiion of 

proceeds of safe— iSfoIe wider agreement aanclioned 
by CoutrU^dh not of the right or interest of fudg^ 
jaenf-deblof t» property, P. the plaint in a suit 
Ko. 869 of 1886^ obtain a decree for B2, 14,728, to 
execution of whibh oertato immoveable prope^ 
was attadied. tooludtog the pcemisos 22. Strand 
Aoad, which was snbjeot to certain trusts created 
vy a deed, dated the Sted Ibbrnary 186g. executed 
by the father of the Judgment-debtors, who with 
^ M were trustees of um deed. At the time of 
^ attadunent a suit No. 448 of 1888 was pending, 
in which the Judgment-debtors as idatotifn sought 
w have it deoiued what were the trusts under 
toe deed, and that^ snl^eot to sooh tmstib th^ 
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were absolutel v entitled to the premises 22; Strand 
Road, and the other properties; to that suit, 
on the 20th March 1888, a decree was made de- 
claring the valid trusts and charging the premises 
22, Strand Road, with the payment of certato 
specifio suma In 1891 the judgment-debtors 
Nought a suit No. 441 of 1891 to have the premises 
22, Strand Road, sold freed from the trusts, to 
provide for the trusts by setting apart a sufficient 
sum out of the purchase-money, and to have the 
balance divided between the judgment-debtors; 
and, by tho decree in that suit, dated the 2nd Sep- 
tember 1892, the trustees of the deed were author- 
ized to sell the promises 22, Strand Road, and were 
directed out of the process of sale to set aside 
R46,000 to provide for tho trusts, next to pay the 
costs therein directed, and then to apply the bal- 
ance f<»r the purrosos in tho plaint mentioned. 
In pursuance of this authority, the trustees, on 
the 26ih February 1893, entered into an agreement 
with one J L for sale to him of the premises 22. 
Strand Rood, for R 1,43,000. On tho 8th August 
1893 a notice was issued at the instance of P call- 
ing on the judgment-debtors to show cause why 
the promises 22, Strand Road, shoiikl not bo sold 
in execution under her attochiiient. On the 20th 
August 1803 the trustees of the deed of 2nd Feb- 
ruary 1868 gave notice to P of an application to be 
made in tho suits Nos. 369 of 1886 and 441 of 1801 
for the removal of her attachment, or in tho alter- 
native for an order that the agreement for sale en- 
tered into by tho trustees with J L ho carried out ; 
that tho proceeds of sale be applied to certain phr- 
poses specified in the notice, as having priority* 
over the claim of P; that the balance be paid to 
tho credit of suit No. 360 ; ” as subject to toe said 
attachment,” and that the premises 22, Strand 
Road, bo thereupon released from tho attachment. 
These aralications were heard together, and on 
the 14th Iwptoniber 1803 a consent order was made, 
by which it was ordered toat tho tnistoes bo at 
liberty to carry out tho agreement for sale with 
J L; and toe sale-proceeds be paid to W, a mem- 
ber of the firm of toe attorneys for P, who out of 
such proceeds was to pay R46,000 to the trustees, 
and make other paymente directed by the o^cr, 
and pay toe balance into Court to too credit of 
suits Nos. 369 of 1886 and 441 of 1891, ” the said 
P retaining her lien under her attachment upon the 
said balance in the same way os the same then sub- 
sisted upon the said property.” The promrty was 
sold by the trustees in accordance with this order, 
and the purchase-money was paid to F, who, after 
wiM-lring the payments directed, paid the balance 
into CSourt. Whilst in the hands to F. the balance 
was attached by other creditors who had obtained 
decrees against toe judgment-debtors, and it was 
paid into Court with notice of these attachments. 
Wdd, on an application by P to have the money 
paH out to htf in part satisfaction of her deciee^ 
that it could not be treated as ” asseta leaUied by 
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sale or otherwise in execution of a decree** within 
the meaning of s. 896 of the Code of Civil Plrooe- 
dnre. The sale of the property under the order 
of the 14th September 1898 was not a sale in exe- 
cution, but 0 sale in pursuance of a private agree- 
ment entered into by the trustees under a li&rty 
reserved to them by the Court, and the fact that 
the Court sanctioned it made no difference in this 
respect. It did not purport to bo a sale of any 
rignt, title, or interest of the Judgment-debtors or 
of any property belonging to tiicrn. To constitute 
a realisation within the meaning of s. 296, there 
must be either a realisation by a sale in execution 
under the process of the Court, or a realization in 
one of the other modes expressly prescribed by the 
sections of the Code. If tho money paid into 
Court had exceeded tho amount duo to P in respect 
*'of her lien, tho amount of such excess might per- 
haps have been treated as a ** realization in execu- 
ting* within tho meaning of a 296, but the balance 
In ^*« hands was less than the amount duo to P, 
and was entirely absorbed by the lien In her favour. 
There was therefore no surplus on which the at- 
tachments could operate. Pvnholam Daaa v. 
MahanaiU Surajhharihi, 1, L, R. 6 Bom, S88, and 
Btviiux Bogla v. 8hib Ckunder Sen, J, L, B. 13 CaU, 
22Sf rcfcri^ to and approved. Pbosoxwomott 
Dassi V. Sbeenauth Roy 

I. li. B. El Calo. 809 

18, Righl of rival 

deeree-hoHor to show decree of andher ia barred. 
Whero property has been attached in execution of 
decree, it is competent to a rival decree-holder to 
show that tho attachment should not issue, as tho 
decree under which it issued was barred by lapse 
oitimo; and the Court, if satisfied that the decree 
is BO barred, is competent to see that tho decree- 
holder who took out execution does not share in 
the distribution of the salo-prooeeds. Radba 
Gobibd Sbah V . OozEER . . 16 W. B. 819 

14. Court to adjudu 

eatc on eonfliding elaima. The Court having juris- 
diction to adjudicate the conflicting claims of 
attaching creditors is the Court in which the 
attached money is deposited. Wooma Moyeb 
Bvbmonya V. Ram Buksh Chetlanoee 

16 W. B, 11 

16. ■ — Decree of Small 

Coaue Court^udge sitting as Smatt Cause Court 
and OB SubofdinaU Judge. The Judge of a Court 
of gmall Causes sitting in the exercise of his powers 
as a Snboc^Unate Ju^ is not one and the same 
Court, but two different Courts. J7eld, therefore, 
that the holder of a decree made by the Judge of a 
Small Cause Court in the oapaoity of a Subordinate 
JudgBj who had applied to sumi Judge acting in 
that oapaoity for exeontion of his deem, was not 
thereby entitled to share rateaUy, under s. 296 
of Aot X of 1877, assets subsequently realized hy 
sale in exeoutlon of a deoree made by such Judge 
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in the oapaoity of Judge of suoh Small Cause Cour^ 
Himalaya Bank v. Hurst 

I,Ii.B.8A11.710 

16. Deeres jiassed 

by Subordinate Judge—Deeru by same Court in 
exercise of its Small Cause jurisdietion^Ratedbte 
distribution of assets. Certain moveable property 
was at first attaohod in oxeeution of a money 
deoree passed by a Subordinate Judge In his Small 
Cause jurisdiction, of which a part was afterwards 
sold. In oxooution of a money-dU^oiee passed by the 
same Subordinate Judge in his ordinary juris- 
diction, tho remaining property was attaohod and 
sold. Prior to the date of this sale, tho applicant 
applied for execution of a money-docroe passed in 
his favour by the same Subordinate Judig^ in his 
Small Cause jurisdiction, and prayed for rateable 
distribution of the proceed along with other decree 
holders. //eM, that the application must be allow- 
ed. Although a Subordinate Judge invested under 
Act XIV of 1809, B. 28, with Small Cause pou'ors 
acquired the jurisdiction of two Courts, ho doea 
not become tho Judge of two Courts, but remains 
tho Judge of a subordinate Court. Malhari v. 
Narso Krishna I. la B. 9 Bom, 174 

17. Rateedde dis» 

tribution of asseta---TrajMfer of application for exe- 
cution. y^ere proTCrty attaohod in execution of 
a deoree of a Munsif a C^urt is, or bocomes, subject 
to an attachment issued from a Subordinate Jud^ 's 
Court, tho holder of tho decree in tho Munsif's 
Court, in order to share rateably in tho assets under 
B. 296 of tho Code of Civil Procedure, must apply 
to the District Court to transfer his application 
to tho Subordinate Court. Oopeenath Awarjee v. 
Achcha Bibee, I. L. R. 7 Cak. 533, and Jetha. 
Madhavji v. NajeraUi Abhramji, J. L. R. 4 Bom. 
472, approved. Muttalaoirt v. Muttayyar 

I.L.B. 8Mad. 867 

18. : Attachment by 

more than one judgment-creditor of property of 
judgment-ddbtor in Court — Priority-~-Civil Proce- 
dure Code {Act X of 1877), s. 272. In execution 
of a decree of a Miinsif’s Court, the jdaintiff at- 
tached certain money, the proceeds of decrees 
which her judgment-debtor had obtained against 
third parties then lying in a Small Cause Court to 
her credit, and subsequently obtamed an order 
from the Munsff dirooting the same to be paid to 
her in satislaction of her deoree, whiiA order was 
duly communloatod to tho Small Cause Gonri 
Judge. Subsequently the defen^nt, who held 
another deoree against the same Judgment-debtoTi 
attached the same sale-prooem The Small 
Cause Court Judge then proceeded, under 

of the Civil ProoMiurB Code, to enquire whether 
the plaintiff was entitled to any piimty over w 
second attaching creditor, and having dMided that 
question in the negative, divided the 
rateably between them. In asaltbroai^t by ^ 
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pUintiff, under the above oirouiuBtancea, to recover 
f ram the defendant the portion of the ealo proceeds 
80 paid to him Ifeld. that s. 205 of the CSvil fto- 
oMlure Code had no application, inasmuch as tho 
plaintiff had not applied to the Small CauM Court 
Judge to execute her docieo, and it had never been 
transferred to that Court for execution ; and that 
the proviso in s. 272 is merely intended to mean 
that any question of title or priority is to be deter- 
mined by the Court in which or in whose custody 
the property is, and not by the Court which made 
the order of attachment. Hdd, also^ that, previous 
to the order by tho Munsif directing tho payment 
to be made to tho plaintiff, the Small Cause Court 
Judge would have had jurisdiction to deal with 
the question he had tried ; but as that order was 
made prior to the attachment by the defendant, 
the judgment-debtor had no intorost in the money 
which could bo so attached, the effect of that order 
being to vest the property in tho money in tho 
plaintiff, and to take it out of the disposal of the 
Small Cause Court Judge ; and consequently the 
onler for distribution was wrong, and the plaintiff 
was entitled to the decree she sought. Quaffs, : 
Whether an order made by a Court under s. 272 
was intended by the Legislature to bo a final order. 
OopEE Nath Acharjee v. Achcha Bibee 

1. L. B. 7 Calc. 668 ! 9 O. L. 896 

19. Decree in SmaU 

Cfivnc evil and decree in rcgvlar mil in Suhordi^ 
natf Judge's Court, Two decrees were passed 
against tho same defendant in the Court of a Dis- 
trirt Munsif and on the Small Causo side of a Subor- 
dinate .liidgo’s Court in tho same district respective- 
ly. The holder of tho decree in tho Small Cause 
suit attached and brought to sale the judgment- 
debtor’s interest in a benefit fund. Tho other 
decree-holder applied for rateable distribution, 
his dccn‘o having been transferred for execution 
to the Subordinate Judge’s Court directly, and 
not through tho District Court. Heti^ that the 
order for rateable distribution was right. Kelu 
r. ViKRisHA . .l.li.B.16Mad.846 

80. ^ BaUaUe die- 

trihtition of assets — CivU Procedure Code^ 1877^ 
8, 266— Attachment of sakuy, Tho salary of a 
karkun, w'ho was employed in tho Second Class 
Subordinate Judge’s Court of Anklosvar, was at- 
tached, in execution of a doexee of the First Class 
Subordinate Judge’s Court of Surat, by an order 
Msued by tho Surat Court, diioeting the Anklos- 
var Court to stop and remit every mont, a moiety 
of tho said karknn ’s salary to itsdf (the Sunt Court) 
until satisfaction of the decree. While the deoree 
of the Sunt Court was thus in force of execution, 
soother judgment-creditor of the karkun, who had 
pbtaind a decree in the iUiklesvar Court, allied to 
It for a nteaUo distribution of the moiety Mtween 
himself and the Surat decree-holder, under s. 205 
of tho Civil PkocedureCiode, Act X(ff 1877. EM 
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that the application was not sustainable, ina8mu<dk 
as tbe decree of the Sunt Court was being executed 
by itself, and not by the Anklesvar Court, to which 
tho order of attachment was sent as the head of 
the department or as "tho offioer whose duty it was 
to ^bune tho salary,’’ and not as a Court exe- 
cuting the decree of another Court. Kbisuna- 
bbanxar V. Chanobashakkab 

1. L. B. 6 Bom. 198 

8L - -- Attaehfnent — 

Sateabh distribution of assets — Proceeds of sale 
under decrees of 8mdU Cause Court. Certain move- 
able property was attached in execution of docroes 
of tho Small Cause Court at Ahmodabad. After 
the attachment, but before the sale of tho attached 
property, other creditors of the same judgment- 
debtor obtained decvcos against him in tho Ouiirt of 
the Subordinate Judge at the same place, an^ 
applied to it for tho attachment of the same pp)> 
perty in execution of their decrees. The Subor- 
dinate Judge accordingly attached it by prohibitory 
orders issued to the Judge of tho Small Cause Court. 
After the sale, the holders of tho decrees obtained 
in tho Subordinate Judge's Courts claimed a rate- 
able sharo in tho assetK realized by tho Small Cause 
Court, under s. 205 of Act X of 1877. HeJd^ that 
they were not entitled to any share in tho asHots 
until after satisfaction of tho decroos of tho Small 
Causo Court. Jetha Madhavji v. Najeralu 
Abhbanji . I. L. B. 4 Bom. 472 

22. j Rateable distri- 

bution of assets realized in execution. R obtained a 
decree against A and another in the High Court 
under its original Civil Jurisdiction. In execu- 
tion of that diocrec, A's property was attached by 
tho Second Class Subordinate Judge of Bijapur, 
and an order for sale was made. D obtained a 
d^reo against A alone in the Court of the First 
Class Subordinate Judge of Sholapur, and obtained 
from that Court an order for the attachment and 
sale of A's property, w’hich was already attached 
by the Second Glass Subordinate Judge of Bijapur. 
Hd then applied to the Second Glass Subordinatu 
Judge of Bijapur for rateable distribution of the 
assets realiiB^ under s. 295 of the Civil Frocoduro 
Code (Act XIV of 1882). The Second Claiw Sub- 
ordmate Judge of Bijapur rejected the application 
and he thereupon applied to the High Court. 
Hsid, foUowing Jetha v. NajeraUh /• E. 4 Bom, 
472, and Krishnashanhar v. Chandrashankar, / 
L. R. 6 Bom. 198, that D was not entitled to share 
in the assets. Dattatbaya v. Rahotuu.a Nw 
MAR omD Khoja !• li. B. 18 Bom. 468 

28. Property si- 

tacked in execution of decrees of Bmatt Cause Court 
and High Court— Execution-proceedings in SmalT 
Cause Court transferred to High Court— RoieMt 
didriMion of assets realized in execution. The plaint- 
iffs obtained a deoree in the High Court against 
the defendant, and in execution attached goods ia 
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the dofenduit’i diop. Theie goodif ho^m, 
were already under attaohment in ezeontkm of 
wtUxa deoitMB obtained in the Small Ganaoa Gout 
ngainet the defendant. On the 4th September 
1806, by an order of the High Court made on the 
upplioation of the plaintiffs, the ezeoution-prooeed- 
ings in the Smidl C^use Court suits wore transfer- 
red to the Hi^ Court, and it was ordered that ^e 
sttaohcd property should be realiz^ by the I£gh 
Court, tiie records of the ezeoution-proceodings 
in those suits were lodged in the Frothonotary’s 
offloo. On the 20th September 1805 the deem- 
holder in one of the Small CUuse Court suits obtained 
«n order from the Judge in Chambers diroeting the 
Sheriff to take charge of the attached property and 
realiaed it by sale. The Sheriff accordingly sold the 
property and certified the sale to the Prothono- 

r 's offiee. The plaintiffs subsequently (under 
rules of the Sheriff's office) applied to the 
Piothonotary for payment to them of the amount 
realised or so much thereof as should Mtisfy their 
decree. The plaintiffs were directed to give notice of 
thhir application to the holders of the Small Cause 
Court doorees. Hdd^ that the holders of the Small 
‘Cafise Court decrees were entitled to share rate- 
ably with the plaintiffs in the High Court suit in 
the prooeeds of the property sold in exeention by 
the Sheriff. Jaykarayan Meohkaj v. Isitail 
Saramau I. L. B. 20 Bom. 877 

24. — BateMe disiri' 

•bvium of ossefs — Prdiminaries to right to oharo in 
applieation for txeetUion. An application for ezo- 
cution must not only have been made before the 
assets come into the hands of the Court, but must 
also be on the file and undisposed of, to entitle a 
deoree-bolder under s. 206 m the Codo of Civil 
Procedure to share rateably in the assets reabzod 
by another deeree-holder in ezeoution of his docioe 
against the same judgment-debtor. Tebuchit- 
TAMBALA ChBTTI V. SbSHAYTAVOAR 

I. If. B. 4 Mod. 888 

26. BoimhU di riribu- 

■fjon of assets, prdiminaries to right to aharo ta— 
Prior omjBoaUon for execution requiring amend- 
menf. The drcumstanco that the petition of one 
of several deoreo-holderB in applying for ezecution 
requires amendment because A the list of proper- 
ty being incomplete, is no ground for decU^g 
fuoh a^ioatlon to be superseded by a later apfdi- 
eation inide before the completion of the neces- 
■saiy amendment^ 1^ another co-deoree-hblder for 
ezecution. Abkbd Gkowdhby v. Khatooh 

70.Ii.a687 

28. ■■■■■ BateMe diatn- 

hutUm of oMsts, prdUmnariea to right to ahain in. 
Several decree-holders ezecuting various Judg- 
ments, for the most part of very ancient date, 
against the estate of one B^ were in contest in 
mpeot of the prooeeds of a Govinniiient mmis- 
eoiy note, whicb had long been under attadiinent^ 
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but was eventually sold with aooumulated interest 
for R60,000, in accordance witii an ezpresslon of 
the High Court’s opinion upon appeds presented 
by two of the decree-holders. Upon that opinion 
being made known, one of the deeree-holdera, K E, 
made, as it wore, a fresh attaohment of the note 
and apjfiied for the sale of it ; whereupon it was 
sold in the Court of the Subordinate Judge, who 
ordered payment in full to K K and two others 
(B and S), who were acting jointly in ezecution, and 
the surplus to bo rateably divided among the other 
ezocutiOn-oreditors. One of those then brought a 
suit to establish a preferential claim. Held, that 
K E, who, as soon as it was ascertained th4t the 
fund might be so made use of, first applied for the 
sale of it, was the person who came under the CcnIo 
of Civil Procedure, s. 270, and was entitled to pay- 
ment in full ; and that B and S had boon overpaid, 
and were liable to repay the surplus to the other 
decree-holders. Srxsh Chundbr Sircar C^owdhry 
V. Shib Narain Pal. Sms Naraib Pal 
Koonjo Kaminee Debee • 22 W. B. 486 

27. Order aa to pro* 

eeeda on applieation of third party. An order by a 
Principal Sudder Ameen made on the application 
of a third-party, that certain sale-prooe^s which 
he had already directed to be rateably distributed 
among certain dooroo-holders should bo withheld 
from one of them, was bold to have been mode 
without jurisdiotion. Maharajah of Bubdwak 
V. Herbalall Seal . . . 11 W. B. 64 

n, 0, in the fnatier of the petition of Dhibaj 
Mahtab Chaed Bahadoob. 

2B.L.B.A.0.217 

28. — * Bival decrU* 

hMera^^^laimanta under aame decree. S. 270, Act 
Vni of 1860, allied only to rival deorco-holdeis 
claiming under different decrees, and not to persons 
claiming under the same decree. Abid Alj a 
Munboo Byas • . 2 Agra 188 

29. - Separate aalea in 

execution of decreea. Application was made fot 
ezecution of a decree for money against B and also 
for ezeoution of a decree for money against B and 
another person jointly and severaUy. Certain 
immoveable property belong!^ to B was sola in 
ezeoution of the first decree, tlm assets which were 
raised by such sale being sufOoient to satisfy the 
amounts of both decrees. Such property was then 
sold a second time in ezeoution of the uceond deoroo. 
Hdd^ under these oiroumstanoes, that the second 
sale should be set aside, not being allowable with 
reference to the provimons of s. 286 of Aot X of 
1877. Rah Rax «. Gbibaejz Lal 

I.L.B.8A]1.67e 

80. BateMe diatri- 

lotion of eaioproe e eda— S am e fodgmentMler^ 
Sols in ettaeotion of deeiu^ElBSOiiffom^mssA'k^* 
Where a jndgment-oieditor has obUlned a dsciee 
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AgainBt two jadgment-dobton, A and B, and in j 
ewcution of that decree has attached and oanaod to ! 
be Bold joint property belonging to Buch judgment- ; 
debtorBp another judgment-creditor holding a 
decree againBt A alone, who hae also applied for 
execution, Ib not entitled to claim under the provi- 
HionB of B. 205 of the Civil Procedure Code to share 
ratoably in the Bale-proceeds, the decree not being 
against the same judgment-debtor, and a Court i 
having no power in czecution-procoodings to ascor- 
tain the respective shares of joint judgment-debtors ! 
In ShumhhM Noth Poddar v. Luckynaih Dey, I. L. | 
R, 9 Calc, 920, it was not intended to lay down I 
that a person who has obtained a decree for money ' 
against a single judgment-debtor is entitled to I 
come in and share ratoably with a person who has 
obtained a decree against the same judgment- 
debtor and other persons. Debokx Nitndun Sbn 
v. Hast I. Ii. It. 12 Galo. 294 

81. Deeru-hdldcra 

Bharing raiedbly in sdle-jtroeecdH mwt he bond fide \ 
deeree-holdera. The words **decroo-holdom*’ or | 
" persons holding decrees for money against the : 
same judf^tient-dobtor’* in s. 206 of the Code of 
Civil Procedure signify bond fide decree-holders. 

A Court is bound, incases falling within this sec- 
tion, to satisfy itself whether the claimants are bond 
fide deoiee-holdors within the moaning of the sec- 
tion ; and where it is unable to satisfy itself as to 
the bond fidea of the claim, the Court should exclude 
such claimant from the distribution of assets. In 
n SuvDXB Dabs , 1. Ii. B. 11 Galo. 42 

82. RaUdhU diairi~ 

bvtum^reditor with joint decree. Where pro- 
perty belonging to A has been attached under a 
decree, and other dooreo-holders than the attach- 
ing creditor have applied before realisation of assets 
to participate in the salo-pr^eds, and amongst 
them a creditor who has obtained a decree against 
A and B, such latter creditor is entitled under s. 
205 of the Civil Procedure Code, to share in the pro- 
ceeds of the salo of A's property. Shvmuuoo 
1(atb Poddah v. Luckynath Dby 

I. L. B. 9 Galo. 920 

88. — - Decree, execution 

o/f (y eeveral judgmeni-crediiara against one and 
the aanw judgmentdebtor — Batecdde diairihution. 
The plaintiff obtained a decree against two persons 
P and 8 for a sum of money and one of the &fend- 
sntsobtained another decree against P, and P,tho 
Utter being the father of 8, and some other do- 
UndantB idso obtained deeieeB against all those 
three persons. The idaintiff now brought a suit 
Riming to have a uiaro of the amount realized 
py the sale of the propertieB of P, the common 
judgment-debtor under the three doexees, by rate- 
able distribution for the liquidation of his decree, 
not a farthing of which was realii^ idthough the 
J®c*ees of tte defendants had been partly realised 
fiom judgment-debtor other than P. It appeared 
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that the properties of P were specified in the exe- 
oution-prooeedings and in the sale proclamation 
separately and the amount rtializod by the sale of 
his propeitioB was separately stated. Hdd, that 
no question of the aseertainmont of the shares of 
the judgment-debtors or of the application of the 

principle of marshalling** arose in this ease, and 
that the plaintiff was ontitlecl to ask for a refund 
of the money paid to the defendants, under s. 20fi 
of the Code of Civil Procedure, out of the asseta 
realized by the sale of the proportios of P. Ddtohi 
Nundun Sen v. Hart, I, L, R. 12 Calc. 294, dis- 
tinguished. Shumibhoo Nath Poddar v. Lucky Nath 
Dt^, I. L. R, 9 Calc. 920 ; Nimbaji Tvlairam v. 
Vtdra Venkata, /. L. R. 10 Rons. 680, referred to. 
That it is only the unsatisfied portion of the decree 
that ought to bo taken into account in a question 
of rateable distribution, there being no reason why 
any amount should bo set apart in favour of a do- 
cree-holder in proportion to any sum covered bv 
his deeroo which has already been realized. 
Saxut Chandba Kundu v. Doyat. Chand Skal^ 

8 G. W. N. 88fr 

84. Rateable 'distri- 

bution of sale-proceeds — Same judgment-dddora 
— Separate and joint judgment-ddbtara — Marahal- 
ling of aaaeta between decree-holders — Decree of 
8mall Cause Court, transfer of. The plaintiffs 
in this suit obtained a decree against all three de- 
fendants A, B and C. In execution of such decrio, 
they attached two sets of socuritios : (i) municipal 
bonds, the joint property of B and C ; and (ii> 
Government loan notes, the property of 0 alone. 
These were sold by the Sheriff, but, before they were 
BO sold, the holders of decrees in two other High 
Court suits came in and applied to the High Court 
for execution of their decrees, which deeiees were 
against C alone. These last-mentioned deoroe- 
holdcrs now daimed to participate rateably with 
the plaintiffs in this suit in the realized proceeds 
of both the above-mentioned securities. The 
plaintiffs in this suit contended that such docree- 
holders, having deenxM only against O, were 
not claiming against ** the same judgment- 
debtors” as themselves within the moaning 
of B. 296 of the Civil Procedure Code. Held, that, 
as regards the proceeds of the Government loan 
notes, the solo x>roporty of C, the plaintiff *a deoiee 
and the other two doctcos were all decrees 
” against the same judgment-debtors,*’ and 
that therefore, as regards that fund, all threw 
sets of decree-holders were equally entitled and 
must share therein ratoably. HM, further, that, 
as regards the other fund, the procK'cds of tlie pro- 
perty of B and C only, the plaintiffs in this suit 
were entitled thereto, since the other decree-hold- 
ers had no deoieos against B and C, and therefore 
not “against the same judgment-debtors” as was 
thedecreeof the plaintiffs. Held, further that, the 
plaintiffs having two funds to proceed against, 
whffst the other decree-holders had but one of these 
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two, tbo eqnltablo principle of mairiialling Bbonld 
bo applied* and tbo plaintiffs foquiied to satisfy 
tbemsolves as far as possible out of tbo funds not 
available to the other decree-holder, before they 
W recourse to the other fund common to all, and 
as regards the latter fund the plaintiff should claim 
against the same only as creditors for the then un- 
satiisBod balance of their debt rateably with such 
other deoieo-holders. Shundthu Nath Poddar v. 
Ludeynaih Dey, L L. R. 9 CaU. 920, and JDfbM 
Nundun Sen v. Hart, /. L. R. 12 CaU. 294, consi- 
deied and followed. Another holder of a dooroo^ 
a Small Cause Court decroo passed against all throe 
debtors A, B, and C— had previouSy to the said 
attactoents by the Sheriff in this suit himself at- 
tend the same socuritios through the Small Cause 
Court Ho did not, hoirovcr, at any time got his 
decree tranrforred to the High Court. Iho now 
came in in those omeution-promdings and claimed 
to share rateably in both funds on the same footing 
as the fdaintiffs in this suit Hdd, that, not having 
had his Small Cause Court decree transfexxed to the 
Hi|^ Court before the realisation of the said secu- 
rities, or indeed at any time, ho was not entitled to 
share in either fund. UviUdgiri v. MaRayyar, L 
L. R, 6 Mad. 357, followed. Nuibaii Tvlsibam 
«. Vadu Vbhxati 1. Ii. B. 18 Bom. 088 

85. and a. 885— riffacAmcaf by 

SmaR Cause Couri— Tmas/er of deertue to superior 
Cawrk Firactice of the Calcutta High Court in 
&vour of the principle of rateable distribution 
amongst all the attaching creditors, without any 
such condition os the transfer of the cxccution- 
procoodings to the superior Court, adopted and 
held supported by the coses of Qapu Nath 
Aeharjee v. Aeheha Bibee, 1. L. R, 7 Cede. 553 ; 
Byhaiii Noth Shdha v. Bajendro Narain Rai, 1. L. 
R. 12 Cak. 333 ; and Bhagwan Does Bogla v. 
Bunho Behary Suit 130 of 1SS4, (unreportod), 
MuUdlagiri Nayah YAMvitayyar, I. L. R. 6 Mad. 
m 357, and NivSbaji TvUiram v. Rocha Venkali, 
1. L. R. 16 Bom. 683, not followed. Clskk v. 
Aubxandib. . I. Ii. B. 81 Oalo. 800 

Has Bhaoat Dass Marwari v. Anaroaram 

' Habwari. 8 O. W. N. 188 


88. — Safeproeeeda— 

« Competing decree-hMera-^Purchaae by permimon 
of uonrt Miere there are competing decrce- 
holdersb who have applied for execution of 
their decrees, a 204 of the Civil I^cedure Code 
<Aot X ol 1^7) most be taken as subject to the 
protision of a 206, so that the decree-holder, who 
nos been psrmitt^ under the former section to 
purchase tiie property in execution of his own 
decree, must rim the proceeds of the sole rateably 
irith such oonipetiiiff decree-holders, and will not 
ha allowed td set off the puichase-monw against 
the amount due to him on his decrea miBDriVAs 
«k Badxabai * . I.Xi.B,8Bom.570 
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87. Rateabk die- 

tribution^Deeree-hoUer for unaeeertained nteena 
profits teho has applied for ezreufioii, right o/^ 
Civil Procedure Cods, 1882, s. 294. Tbo holder of 
a decree for unascertained mesne profits who has 
applied to the Court to ascertain the amount there- 
of and to attach immoveable property under a W 
of the Code of Civil Procedure comes wit^ the 
purview of a 206, and is entitled to shore rateably 
with the attaching creditor in the assets reoliaed. 
8. 204 must be read with a 206 and to give effect to' 
both sections the receipt to bo given by t^ decree- 
holder who has obtained leave to bid from the 
Court and has purchased the property sold, can 
only be accepted for so much of the judginent- 
debt as the assets applicable to its discharge may 
suffice to satisfy. Vibaraoava Ayyakqar v. 
Varaoa Ayyanoar . L la. B. 5 Mad. Ifii8 

88 . Sale in execu- 

iion for creditor isAo has not aUaduoL Where the 
sale-proceeds of a portion of several parcels of pro- 
perty arc sufficient to satisfy the decree of a judg- 
ment-creditor who has attached the property, 
another judgment-creditor, although he has not 
attached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree 
under the provisions of a 296 of the Civil Procedure 
Code. Meoh Lau. Poorer v, Shib Pershad 
Madi .... I.L.B.70a]o.84 

a a Mbqk Lall Poorer v. Mohammed Dutt 
Jra . 8C.L.B.809 

89. RateMe distri- 

bution— Civil Procedure Code, 1882, s. 266. One 
0 obtained a decree against L and M for rent due 
from them, and, in execution thereof, applied for 
the attachment and sale of two houses, mth theis 
compounds and tho ground undomoath them (in 
respect of which property the said rent had fallen 
due), belonging, respectively, one to each of his 
jndgment-debtora The properties were aocoid* 
ingly sold on the 23rd July 1879, and the sak- 
procoeds handed over to C. In the meantime, 'oa 
the 28th February 1879, D, a judgment-creator 
of M under a money-decree, applied for the at- 
tachment and sale of the same immoveable pro- 
perty (excepting the houses) of his judcpnent- 
debtor which had been previously attached undsE 
C*s decree for rent On tho realization of the saB- 
proceeds, D applied, under a 296 of Act X of 1877, 
for a rateable proportion of the assets roaUzed by 
the sale of M*s property in execution of C*s decree. 
Hdd, that D wasnotentitied to sudk rateable pro- 
portion of tho osBota Maeixlau. v. LahhaIw- 
SINO .... 1,L.R.4Boiil489 

40. Pauper saO-- 

Civd Procedure Code, 1859, a 309—Pterogative of 
the Crown. With a view to recover the amon^ 

of Court-fees which J would have had to pay had be 

not been permitted to bring a emit, as a paupsTi 
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the GoTcnmient caused certain property belong- 
ing to B, the defendant in such who had been 
ordered by the decree in such suit to pay such 
amount, to be attached. This property was sub- 
sequently attached by the holder of a decree 
against B, which declared a lien on the property 
created by a bond. The property was sold in the 
execution of this deone. 2ifeU,that the Govern- 
ment was enUtlod to be paid first out of the pro- 
ccei^ of such sale the amount of Oourt-foes J would 
have had to pay had ho not been allowed to sue as 
a pauper, tho principle that Government takes 
precedence of all other creditors not being liable 
to an exception in tho case of licn-holdcrs. The 
decision in Ganpai Ptetoyri v. CotUetor of Kanara, 
L L, B. 1 Bom, 7, applied in this case. C^llectob 
or Moradabad v, Muhammad Daim Khan 

I. L. R. 8 AIL 196 

41. (I860, B. 871)—iVopcfty sold 

wbjeet to mortgage. The proviso of a 271 of Act 
VIll of 1869 was intended to apply to a case 
where the proMrty is actually sold subject to a 
mortgage, and where tho transaction is such 
that tho purchaser is buying only the equity of 
riMlemption ; it did not apply to a case where there 
is merely the right by law in tho mortgagee to 
enforce his mortgage against the purchaser. Fa- 
XXXB Bux V. (^UTTUBDHAIUSIG ChOWDHBT 

19 B. L. B, 618 note : 14 W. B, 909 

Futxh Au alias Nahva Meah v. Gbxgorv 

6 W. B, Mis. 18 

Jot Chubdxb Ghosb v. Ram Narain Poddar 

91 W. B. 48 

8ee PuRMEssuKRE Dossee V. Nobin Chunder 
Tabun .... 94W. B. 806 

49. ■■ ■■ ■ - - - Right of niori* 

gaget vho has obtained waney-deeret to share in 
surplus proceeds. Where a mortgagee suing upon 
his bond obtains a money-dccrco without any de- 
claration of lien, he is in tho same position as if he 
had not taken any mortgage at all ; and in taking 
out execution his claim to a rateable distribution of 
surplus sale-proceeds of attached property is found- 
ed upon a ^1 of the Civil Pioo^uro Oide, 1860. 
Radba Kant Rot v, Sadatut Mahomed Khan 

91W.B.8e 

48, Right of worl- 

g^gee <o. take residue of sale-proceeds and retain his 
hVn or mortgages, ^ Plaintiff in a suit on an instal- 
ment-bond on which he had obtained a money- 
decree, having asked for and obtained the residue 
ef the sale-proceeds after all the judgmcnt-crodit- 
eraliad been fullv satisfied, was hdd not to have 
abandoned his ri^^t as mortgagee. Bolakbb Lall 
V. Ckowdhrt Bunoshbb Singh 7 W. B. 800 

44. ExeMion of 

vMrea-iAttaehiiiefif by mortgofes^Surpius pro- 
Usds, Fending a suit against A and N upon a bill 
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of exchange, A deposited with tho plaintiff as se- 
curity for the amount due upon the bill, tho title- 
deeds of property belonging jointly to N and him- 
selL The plaintiff submqucntly got a decree for 
tho amount due upon tho bill. Thereafter one 
in execution of a decree, against A and X, attachcil 
oerLun property of theirs, including the mort- 
gagiri property, and caused it to Ix^ sold ; and tho 
surplus Halo-proceeds, after satisfaction of B’s 
decree, were paid info Court to the credit of his 
suit. Intermediately between this attachment and 
sale, the plaintiff also attached under his deen'o 
on tho bill of exchange the mortgaged and oihftr 
property of A and B, and after the plaintiff's 
attachment N ratified the equitable mortgage 
made by A, The sale under S's attai‘hmont having 
taken place, tho plaintiff sued A and N and tho 
pun^hasers at such sale of the mortgaged property 
fiir foreclosure or side thereof, and obtained a 
decree declaring that he had a good equitable 
mortgage of A*m share in the joint property, and 
for an account and sale in default of fiayment ; 
and tho plaintiff subsequently, on 26th May 1873, 
got an onlor under his decree unim the bill of ex- 
change for payment to him ot tho surplus Bale- 
proceeds lodged in CSourt to tho creiUt of S*s suit, 
and for sale of certain of tho properties, other than 
tho mortgaged property, which he hod attached. 
Under this order the money was paid out to tho 
plaintiff, and tho properties were advertised for 
sale. MArpHERSON, J., having, on an application 
by Af act asiilo this order and directed that the 
plaintiff should refund into Quirt the money paid 
out to him, and that tho sale should be stayed, the 
Qiurt on appeal refused to sot aside tho ordev of 
the 26th May but roado tho plaintiff undertake 
to pay into Court tho mortgage-money withfin- 
tcrest if the same should bo received by him from 
tho defendants in the mortgage-snltw Bank of 
Bengal v, Nundolall Doss . 14 B. L. B. 609 

46, - -- — - - Satisfaeiion of 

mortgage-lien out of surplus proceeds. Where 
seven different properties belonging to the same 
mortgagor had boon hypothecated to three different 
persons, and all of them sued upon their bonds 
and obtained decrees which were followed by simnl- 
taneouB sales in execution : — B«ld, that, as all tho 
properties wore sold at tho instance of all ths 
mortgagees for the satisfaction of their dAc;rocB, 
and therefore of their rospoctivo jnortgage-liens- 
and the decrees of the mortgagees should be satis- 
fied out of tho entire salc-proroeds in the order In 
which the liens on the properties had been created. 
Gofeb Sing v, Kisha Lall . 96 W, B, 187 

48. Prooisoes-^las 

pendensSdU subject to mortgage. Where two 
mortgagees, in execution of their several decrees, 
attached tho same property, of whioh a moiety 
without further specinoation was respectively mort- 
gaged to each of them, and snbseqnent to tho 
attachments tho property was sold inexeention 
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of one of tho decrees that, notwithstanding 

the whole interest of the mortgagor was intended 
to be sold, the purchaser took ono of the moieties 
subject to the lien of the unsatisded mortgagee, 
anil that omission or neglect on tho part of tho 
Court oiecuting the decree to give spocifle direction 
as mvided by cl. (ft) of s. 206 of tho Civil Procedure 
Code did not prejudice tho rights of the unsatisfied 
mortjmgee or dimharge his incumbrance. Jano- 
KY Bullubh Sin v. Johibuddiw Mauomid Abu 
Alx Sobbb Cuowdhhy 1. Ii. B. 10 Galo. 567 

47 . - Mortgage^ 

Allowance of ad-off of purchaae-moncy againat 
^amount of daereo-Suit for ahare of aale-proceada-^ 
FfincipU of diatribution. In execution of a decree 
against JE, the pJaintiil attached and advertised 
for sale certain property in mouxah A. At that 
time there wore Ending iiroceodings in execution 
of two other decrees obtained against M by the 
first and second defendants resiiectively. IIicbo 
two decrees were obtained on a bond executed by 
Jf, Vy which an 8 annas share of mouzah A was 
hypothecated as coUaieral security ; and in exe- 
cution of these decrees the defendants brought to 
sale, and themselves purchased, not an 8 annas 
share only, but the whole of mouzah A, and wore 
allowed by the Court to set off tho purchase-money 
against the amounts due to them under their de- 
crees. At the same time, the plaintiff’s execu- 
tion ease was struck off on 3rd July 1880. In a 
suit brought by tho plaintiff under a 205 of the 
Civil Procedure Code for his share of the sale-pro- 
ceeds of mouzah A, in which the defendants con- 
tended that» a set-off having been allowed to tho 
defendants, the plaintiff was not entitled to any 
rateable distribution, and thaA if any rateable 
distribution were allowed, they were entitled to 
have an allowanco made in respect of a mortgage 
wMoh the plaintiff held in a 2 annas share of mouzah 
A, which they had iiaid off subsequently to the 
tnmsactions now in question : — //rid, that tho fact 
of the set-off being allowed in exercise of the power 
given in s. 294 of the Codo, instead of actual pay- 
ment intp Court, did not alter tho substantial 
nature of the transaction, so as to render tho pur- 
chase-monqy loss applicable to tho satisfaction of 
the debts of other attaching creditors, //rid, fur- 
thw, that the defendants were not entitled to de- 
duct the sum paid by them to clear off tho plaintiffs 
'mortgage from tile amount of the purchase-money 
before the Court could determine the amount rato- 
aUy distributable among tho parties concerned. 
Qnmra: Whether they were even ontitled to 
reckon the amount so paid as ono of the claims 
in respect of which, witii others, a rateable distri- 
bution should be made. Tavonidx HoiiDANUin) 
Bkabati o, Matkuba Lall Bbaoat 

L la B. IS Calo. 489 

48. - Decree far 

moB^u^aiMee of oeftbii — Bori^age-decree— Jforf- 
ages furchaaing wader hie own diorae^ Sxeoation 
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of daerae by. The cause of action given by the last 
wagraph but ono of s. 205 of the Brooe- 
duro Code does not arise until the money has been 
actually paid over to the person who is alleged not to 
be ontitled to receive tho same, and a suit brought 
by a person claiming to be entitled to be paid a 
share of salo-proceeds under that section, and to 
recover the same from another to whom such sale- 
proooods have been ordered to be paid, if brought 
before they havo been actually paid to such othor 
person, is premature and would be dismisseiL 
Every docroc, by virtue of which money is payablo 
is to that extent a “ decree for money” witiiin the 
meaning of that term as used in s. 295, even though 
other relief may be granted by tho decree | mid 
tho holder of such decree is entitled to claim rate- 
able distribution of sale-proceeds with holders of 
decrees for money only under that section. There 
is nothing in s. 295 which takes away the right 
from a mortgagee who has obtained a decree upon 
his mortgage to proceed against the property of' 
his mortgagor other than that subject to his mort- 
gage. Thus tho holder of a mortgage-decree which 
dimts that the amount bo realizM from the mort-» 
^agoil property and from the mortgagor personally 
IS entitled to claim rateable distribution und^ 
that section, and is not in the first instonoo bound, 
to proeoed against his mortgami security and ex- 
haust that A mortgagee who has obtained a- 
decree on his mortgage is not restricted to proceed- 
ings in tho first instance against his mortgage secu- 
rity before proceeding against other property of 
his mortgagor, but whw he sells any portion of tho 
property, the subject of his mor^ge, and pur- 
chases it himself, he is bound, before he can pro- 
ceed further against tho mortgagor or claim ratc« 
able distribution under s. 296, to prove that there 
is still a balance dbo to him, and that the property 
sold and purcliaseil by him realized a fair amount,. 
— tho mere fact of the property having boon sold at 
auction not being alone sufficient to prove itS' 
value, — and this ought to be inquired into most 
carefully by tho Court to which an application is- 
mode to further execute tho decree or to share rate- 
ably under s. 295. Hast v. Taba Prasavva Mu- 
KHBKJi . . 1. L. B. 11 Galo. 7X8- 

49. — - . Mortgaga^ 

First and second mortgageea-Sale of mortgaged 
property in execution of decree of second martqaigea — 
Suit by fra! mortgagee for re-aale of property in exe- 
cution of hia decree. On tho 22nd Mai^ 1878 the 
first mortgagee of certain property obtained a de- 
cree enforcing his mortgage. On the 25tii March 
1878 tho second mortgagee obtained a decree en- 
forcing his mor^pigo. Both decrees were made- 
by tho same Court On tho 20th June 1878 the 
property was put up for sale in execution of the 
second mortgagee’s deme. The first mortg^pe 
subsequently brought a suit for a re-sale of the pro- 
perty in satisfaction of his decree. Brief, that this, 
was tho only course open to him, and he could not. 
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Iiavo enforced sattBsfMtion of hia docroo in i^ord* 
ancie with the provisions of s. 295 of the Civil Pro- 
cednre Code, inasmuch as the provisidns of the 6rst 
and second provisos to that section refer only to 
sales in execution of simple money-decree whereas 
the ]iroperty in question had been sold in exwiition 
of a decree ordering; its sale, and the provisions of 
the third proviso relate to siilraeqnent and not 
prior incumbrances. Jaqat Narain Rai v. Diiun- 
DHEY Rai . I. li. 6 All. 606 

See Gl's Sauai v. Ram Dial . 7 N. W. 91 

60. Mortgager-^ 

Sale by first mortgagee — Arrears of rent — 

Claim by puisne mortgagee an praetetis of sale. Or- 
tain land was mortga<;ed to A with possf^ssion to 
M^earo the repayment of a loan of R2,000 and in- 
terest. It was stipulated in the deed that the 
interest on the debt should be |iaid out of the pro- 
fits and the lialanco paid to the mortKa;^>rH. By 
an agreement subscqueiit.ly made it was arrangcfl 
that the mortgagors should remain in possession 
and pay rent to A. A obtained a decree for R2,000 
and arrears of nmt and costs, and for the sale of 
the land in Batisfaction of the amount dccrecHl. The 
land was sold fur R2,8.'15 in March 1881. In May 
1881 B, n pujisne mortgagiH^ applifsl to the (Viiirt 
for ]iayment to him of RoOO of this sum, alleging 
that A was entitled only to R2,(NK) and 11280 costs, 
hut not to arrears of rent, in preference to his claim 
as second mortgagee. The claim of H was rejected 
on the 27th May 1881 and the whole amount paid 
out to A. In hYbruary 1882 B (who had filcnl a 
suit on the 23rd March 1881) obtained a (Icctin) 
upon his mortgage. On the 23rd May 1884 B 
sued to recover U610 paid to A on a(?coiint of 
rent on the 27th May 1881. The lower Court dis- 
missed the suit on the grounds (i) that A was en- 
titled to treat the arrears of rent as Interest, and 
(ii) that the suit was barred by limitation. Heldf 
on second appeal, that B was entitled to recover the 
sura claimed. Sivarama v. Sttbramanya 

I.li.B.8Mad.67 

6L The meaning of 

s. 295 of the Civil Procedure (>xic is that, when 
imraovttable property is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to be applied in satisfaction of 
incumbrances according to their priority. Siiaut 
Ram«.SbibLal I.L.IU7A11.878 

69. Kxecuiian of 

dseree— Payment ouf of proceeds before amfirma- 
fiba of saie-^Interest an pwrehase’money from daie 
of sale to date of eonfirmaiian-~Cml Procedure 
Code, 1882, m. 284, 815. Although there is no 
express provision in the Godo laying down that a 
decree-holder may take out ot 6>art the proceeds 
of an execution-sale before tho date on which the 
sole is confirmed, yet a 315 of tho Gode implies that 
t^ may be done. The Gourt^ however, under spe- 
cial drramitances may refuse to pay over to the 
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decree-holder the purchase-money until tho sale 
is confirmed, but in such case it should provide 
for duo payment of interest on tho money detained. 
Held, that, under tho special circumstances of this 
COSO, tho dccrco holder was not ontitled to receive 
inU>rcst from his judgment-debtor from tho ^te 
of the sale to tho date on which the sale was con- 
firmed. iToobnoro Nath Sircar v. Oobind 
C nuNDER Addi I. Ii. B. 12 Calo. SI69 

69. Expcution^pro^ 

eeedings — Rateable distribution — Apjdicatian for 
furtber exrrntion — Notice — CivU Procedure Code^ 
1882, s. 622. A, and siibHcquontly B, obtained 
decrees against X, in execution of which the same 
land was attached, and B obtained an onler for 
rateable disiribiition. Neither decree was satis- 
fied. A then applied for attachment of other pro- 
)icrty. and the sale was fixed for 28th September. 
On 25th Scptemlicr B filcil a petition for further 
attachment under mk. 250, 274, and also a petition 
for rateable distribution under s. 205 of the Oodo 
of Civil l*rocedun‘. Tho District Jndgo rejected 
the application for execution as being too late, 
and then tho application under s. 295, bccauso no 
a])plicatinn for execution was pending. Held, on 
appeal, that t he petition for execution was wrongly 
rt<tjeetcil, but that tho High Court could not, under 
s. 022 of the OmIo of Civil Procedure, revise the 
order rcjoc^ting tho application under a 295 for 
rateable distribution. Tho proper romerly was by 
a suiib Vknkataraman v. Maiiai.inoayyam 

I.L.B.8Mad.608 


64. and b. 276 —Claim to rateable 

distribution under s. 295 — Sale pending attachment. 
A claim under s. 295 of tho Civil Procednro Godo 
is not eiiforcoablo as an attachment against which 
an assignment is tendered void by the. provisions of 
s. 270. Canga Din v. Khushati, 1. L. R. 7 All. 702, 
followed. Duroa Churn Rai Ghowdhry v. 
Monmohini Dasi L Ii. B. 16 Oalo. 771 


66. — and b. 294— for refund 

of rateable amount. M and C each obtained 
a docroo against tho same judgment-debtor and 
applied for execution. C, in execution of his 
dccrco, attached certain immoveable promrty, and, 
with the pormission of tho Gr>urt, purehasod the 
samo under s. 294 of the Code of Civil Procedure 
and set-off his purchase-money against tho decree. 
3f claimod that tho procoods of the sale to C should 
be ratcably distributed under a 295 of the Cede, 
and that V should either elect to have the pro- 
perty resold or pay into Court tho rateable propor- 
tion due to M. (7 Greeted to a rc-solo or to pay. 
HHd, that C might be compelled to refund the 
rateable amount duo to JIf by summary process in 


execution. 


Madden v Ghappani 

I.LbB.UHad.866 


66. and bb. 286, 400— Appltes- 

ftbii for execution, necessity of, in order to shore 
til dUtribution under e. 285— Affoehmenf before 


16 N 
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fuigmetU, effed of^Decru-hdUkr with an attach^ 
meni before judgmaU, omission by, to apply for 
exeeuiion under s, 235, effect of, on right to share in 
distribution, A decree-holder who has attached 
before judgment is not entitled to rank under h. 206 
of the Civil Procedure Code (Act XIV of 1882) as 
an applicant in execution, and as such to obtain in 
execution a rateable share of the property which 
he has attached, unless, subsequently, to his decree, 
he has applieil for execution under s. 235 et seq. 
of the Civil Procedure Code. S. 400 of the Civil 
Procedure Code does not by implication confer 
upon a decree-holder who has attachcHl before judg- 
ment the right to come in under s. 296 and share 
in the distribution of the property whic^h ho has 
attached. The effect r>f that section is merely to 
take away the necessity for a rc-aitachment of the 
promrty. The attachment before judgment enures 
ana becomes an attachment in execution. Pallon- 
Ji SnArunji v. Jordan . I. L. B. 12 Bom. 400 

67. " Decree f<f 

money * * — ‘ 'Same judgmemi-dehUtr' ' — Decree for 
enforcement of lien and against jndgment-debUrr per- 
sonaUy-^Decree-holder entitled to proceed against 
property or person as he may think fit, (J held a 
money-decree against B, P, and R, in execution 
whereof he caused to be attached and sold certain 
property belonging to B, D held a decree against 
B, P, B and S, which, so far as P, B, and B wiro 
concerned, was a decree for enforcenicnt of hy|)o- 
theoation by sale of the judgment-debtor’s pn>- 
perty, but which did not direct the sale of specific 
property belonging to B. An application by D, 
under s. 296 of the Civil Fl'ocediiro Code, for an 
order enabling him to share ratcably in the pro- 
ceeds of U*s execution was rejected. Held, that 
there being no question of fraud in the case, D was 
entitlod to enforce his decree in the first instance 
against the property of B ; that his dcc’.rco against 
B did not lose the character of a disTco for money 
under s. 296 of the Code, liecnuso it directed a sale 
of the property of the other judgment-debtors ; 
and that the fact that there were four judgment- 
debtors in D’s decree and only three in U*e would 
not deprive D of tho right to share ratcably. 
Bhumbhoo Nath Poddar v. Lathy Nath Dey, I, L, 
M, 9 Calc. 920, referred to. Deboki Nundun Sen 
▼. Hart, /. L, R. 12 Calc. 294 ; Jagut Narain Pal 
Y. Lhvndhey Rai, /. L. R. 5 All 500 ; and Hart v. 
Tara Prasanna Mukerfi, 1. L. R. 11 Calc. 713, 
dMnguished. Delhi and London Bank v.' 
UHOomrANTBD SxBViCB Bank, Bareilly 

I.L.B.10AU.86 

68 . Rateable distri- 

bution^Deoree far aumey^Mortgage-deeree. The 
pkuntiff and defendant^ respectively, hold sucees- 
ttve mortgiiges on the same land. The defendant 
obtained a &ceae on his mortmo ogohuit the land 
and in respect of any unreauaed OMauce against 
the mortgagor, two months* time for redemption 
behig i^ven. Tho jj^in^ then obtained a liko 
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deeroe. Tho defendant abandoned his claim 
on the mortgage premises and attached other pro- 
perty of tho mortgagor. The plaintiff applied to 
execute liis decree against the mortgage premises 
and the other property, but with regard to the latter 
his application was rejected. Tho defendant hav- 
ing biought to sale the property attached, the 
plaintiff applied, under tho (Mvil Procedure Code, 
s. 296, for rateable distribution which was refused. 
Tho plaintiff then brought to sale the mortgage 
premises, which did not realize the amount of the 
debt, and ho nowsuoil to recover* tlio sum which 
would have been payable to him under s. 296. 
Held, that tho plaintiff’s decree was a "decree for 
money’ * within tho meaning of s. 295, and that he 
was cntillrnl to recover tho sum claimed. Per cu- 
riam. The property ought not to have been sold 
and tho money paid to tho defendant until the 
mortgaged pro|)erty had been sold and hod been 
found insiifficietit to lisy his debt. Kommachi 
Kathkr V. Pakkar . I. Ii. B, M Mad. 107 

50 . Rateable distri- 

hvtion — Assets realized in execution. A, B, and 
G held uioney-dccrucs against the same judgment- 
debtor. -*1 altachod by a prohibitory order dated 
in Decern tier funds of the judgment-debtor in tho 
hands of J), In January B attached in execution 
the saiiio funds. In February they were paid into 
(.'ourt, and BubHe(|iiunt]y on tho same day C attached 
them as money due in tho custody of the Court. 
Held, that the funds shouid be ratcably distribntccl 
bid ween A and B, and that C was not entitled to 
jiarticiiwtc tliendii. Srinivasa Ayyanoar v, 
Sektuaramayyar . I. Ii. B. 19 Mad. 72 

60. — Decree^holder, 

purchase by — Satisfaction pro tanto — Mortgagee, 
not trustee for mortgagor in sale-proceeds. A mort- 
gagee who lias obtained a inortgago-decreo, and 
after obtaining permission to bid at the sale hold 
in (execution of such decree has become the pur- 
chaser, docs not stand in a fiduciary position to- 
wards his mortgagor. Hart v. Tara Prasanna 
Mukerfi, J. L. 11 11 Calc. 713, distingui^ed. 
A mortgagee in such a position, therefore, is at 
liberty to take out further execution for any bal- 
ance of tho amount decreed tliat may be loft after 
deducting the price fur which tho mortga^ pro- 
perty was sold, and iq not bound to credit the judg- 
ment-debtor with the real value of the property to 
bo ascertained by the Court. Sheonatu Doss ft 
Janki Pbosad SiNon I. L. B. 10 Calo. 182 

0L - — — — — ExccutUmr- 

Decree-^BateabU distribution of proceeds of deerea 
— Power of Court to enquire into bond fidee of (he 
decree-holders while distributing such procude-^ 
Practice. In distributing the proceeds of exeoatkm 
under s. 196 of the Civil Procedure Code (Act XIv 
of 1882), the Court has m>wer to enquire into tM 
bond fides of the several decree-bolden that amp? 
for rateable distoibution if the same has been oaDen 



< 11371 ) , DIGEST OP CASES. ( 11373 ) 

4 

saIiB zn BXEoanoir of dbobidi— i balis nr b x bou t ion of obobbb^ 

wM, I eonlef. 


14 DISTRIBUTION OF SALE-PROCEEDS— 

coM. 

in question, and to decide it in the same manner 
as all other questions that arise in execution, llie 
party aggrieved by such a decision if entitled, under 
the last clause of the section, to bring a regular 
suit to compel the successful judgment-debtor in 
execution to refund. In rs Sunderdastt /. L. R. 
11 Calc. 42, followctl. CunAOxyLAL v, Fasarali 

62. — PurcKawr of 

decree against estate of a deceased person bp the 
legal representative of such deceased person — Right 
of such -purdtaser to participate in proceeds realised 
in execution of decree. li K ^'ah the holder of a 
decree in suit No. 057 of 1809 for RG0,407 against 
the firm oi H B dt Co. and in execution thereof ho 
attachoil a certain house belonging to the estate of 
one U D, deceased, who had lx«n a partner in that 
firm. A (the respondent) was the legal ropresen- 
lativo of // D. On the 9th November 188fi V pur- 
chased the decree from H K for 1118,000, which 
sum she obtained for the purpose as a loan from 
C P. dg Co. As a security for this loan, she gave 
C P. ds Co. a letter, dated the 9th November 1880, 
whereby she agreed to repay the loan out of the 
proceeds of the sale of the house which had been 
attached in execution of the decree which she had 
purchased. In the meantime another decree, viz., 
in suit No. 8 of 1870, had been obtained against the 
firm oi U B ds Co., and hod boc*n, prior t(» the 9th 
November 1880, purchased by the appellant M, 
who had also, prior to the 9th November 1880, ap- 
plied for execution. On the 6th April 1887 the 
attached house was sold by the Sheri IT, and re- 
alized R46,000. On the 6th September 1887 an 
o^cr was made in Chambers that the SheriiT should 
divide rateably the moneys in his hands in suit 
No. 057 of 1809 between M and V. if appealed, 
and contendcil that by the transaction between V 
and H K the decree in suit No. 057 of 1869 hod 
been extinguished as against the estate of // />., 
and that the said transaction amounted, in law 
and fact, to a purchase, on behalf of the estate of 
U I), of the property attached in the said suits or the 
proceeds thereof. Held, confirming the order 
appealed from, that V was entitled to a rateablo 
proportion of the moneys in question. She was 
only liable under the cfocree held by t he appel- 
lant M as tho representative ol H D. So far as 
she might have hod property of her own, not de- 
rived from H D's estate available for tho purchase 
of A K's decree, sho stood in the same position as a 
third party who might have purchased H K's 
shore of the proooeds before they wore realized- 
The purchase of FI K*s riiare with her own money 
could not perjudioo M any more than if an entire 
s^gerhadpnrdiased. Ow fact that she borrowed 
the money and gave the share as a security to the 
Irader did not a&ct the question. If the money 
dM not oome from H D’s estate, it could not matter 
whether it came directly from F*# pocket or from 
OQother person at her request. . U tb» monqy wae 
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dorivefl from a source having no connexion, directly 
or indirectly, with tho estate indebted, there is no 
distinction, in principle, between the represen- 
tative of the indebtw estate and a stranger. 
MunMOHAXOAS JaiK!SONDA8 V. VlZBAL 

I. L. B 18 Bom. 171 

68. Efect of vest- 

ing ofder in insdvency. A debtor against whom 
siweral decrees have been pasaiHl filed his petition 
in tho Insolvent Court at Madras, and the umil 
vesting order was made. One of tho decree-hold- 
ers hf^ already attached pro]XTty of the insolvent, 
and had obtained ah onl«T for salo in a District 
Court, and another dccree-holder now applu^d 
to tho same Court in execution of his decrees, fog 
the attachment of other property and for rateable 
distribution of the proeeeds of sale to be held in 
execution of the attoc^hment already made. The 
District Judge held that tho vesting onler was a 
bar to both these applications. Held, that the 
order rejecting the application for rateable distri- 
bution was wrong, and that tho High Cburt had 
powiT to set it aside on revision under a 022 of 
the Civil Procedure Code. V^iRARAonAVA e. 
Parasurama • I. Ii. B, 16 Mad. 878. 

64. — and b. 270 — Atfachmeni before 

judgment of fund in hun/ls of third pnrty-^Ihcree 
afterwards ditained^Assignmeni by judgment-ddUor 
of fund stihseguenily to the attachmeni~-~Creditors 
attaching the fund subsequent to the assignment — Fund 
by consent paid over to Sheriff by third party — Rela- 
tive claims of assignee of fund ami subsequently atladi- 
ing creditors — Assets realized by sii/s. or dhmeise in • 
execution — Misdescription, in order of attachment, of 
propirty attached. On the 8th July 1890 tho plaintiff 
brought a suit 382 of 1890 against O for R2,237, and 
on 18th July obi ained an attachment before judg- 
ment of certain money bidongiiig to 0 in the hands 
of the B., B. and C. I. Railway Company. On the 5th 
August 1900 IF got a decrco in the suit for R2,008, 
with interest and costsl and on tho 13th August 1800 
applied for execution. On the 24th September 

1890 0 made an assignment in favour of his attor- 
neys, Messrs. Wadia and Ghandy, of tho fund be- 
longing to him (expressed to bo R7,8i8) in Iho 
hands of the Railway Company, subject to the 
attachment levied on the same by IK. This as- 
signment was intended to secure costs incurred by 
Messrs. Wadia and Ohandy as attorneys for the 
defondantb Notice of this assignment was at 
once given to tho Railway Company. In February 

1891 tho Bank of Bengal attached tho sum* of 
B7,818 in tho hands of the Railway Gompuiy, 
in execution of a decree obtained by the Bank 
against O in suit 100 of 1890, and subsoouently 
othw oreditOEB of 0 who hod obtained Judgment 
against him, applied for execution and obtained 
attachments on the sum in question. On the 20th 
May 1801, unto . oonwnt order in enit 383 of 
1890, the Beilmj Oempuy peid over to 

16 » 2 
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Sheriff of Bombay the sum of R8,084-l-0, which was 
the amount admitted by the Gtmpany to be due 
to Of after making all just deductions. It was 
contended by Messrs. Wadia and Ghandy that, 
under the aMve assignmont, they were entitled 
to the fund assigned to them, subject only to the 
claim of the plaintiff, who had, at the date of as- 
signment. already attached the same fund, and 
that siibnquont attaching creditors had no claim 
to the said fund. that the fund in question 

must be regarded as assets realised by sale, or 
otherwise, in execution of a decree** within the 
minin g of s. 206 of the Civil Procedure Code. 
tfcJdf also, that, under the provision of a 206, the 
claims of the subsequent execution-crcilitors were 

claims enforceable under the attachment of the 
plaintiff within the moaning of a 276 of the Civil 
Procedure Code,** and that the assignment to Messrs. 
Wadia and Ghandy was void, ns well against the 
claims of the creditors of G, who applied for exe- 
cution before the 20th May 1801, as against those 
of the plaintiff to the fund in the hands of the 
Sheriff of %mbay. further, that the attach- 

ment was not limited merely to such portion of the 
fund as covered the amount of the decree, but was 
m valid attachment in the form in which it was 
made, namely, on the whole fund in the hands of 
the foilway Company. It wos argued that the 
attachment was actually made only on R6,00(), 
and i^t it did not therefore include the whole fund 
which was of larger amount //eW, that the mis- 
description in the order of attachment was a mere 
itdaa denunutratio and that the entire sum in the 
.hands of the .Railway Company was attached. 
The description of the ^porty must bo reasonably 
aeeumte, under the ciroumstanoos, and such as 
with reasonable certainty identifies the property. 
If it is such, it ought to do hold sufficient. Sobabji 
Edulji Wabdin V. Goviud Ramji 

I. Ii. B. 16 Bom. 91 

66 . — — - Same jydgment^ 

Mkir-^aU of lands under aUaehmeni — Disposal 
of imumnlrefdiu^BaUaUedisirihvtion. A father 
1 ^ son having mortgaged certain villages, the 
mortgagee obtained against both mortgagors a 
deoTM tor tlto amount due. which was transmitted 
for exeontion to a District Court. The villages wore 
■nbseqnent^. by order of the District Court, 
attaohed. and ^intiff. as receiver representing 
the mortgagee, then obtained an order that the 
villages under attachment should bo sold free from 
the mortepige. and that plaintiff should hove the 
aame rl^Cto against the proceeds of sale os he. as 
iuchieoeiverv had against the property to be sold. 
6ome of the villages were sold accordingly and the 
amount realiied mid into the District Oourtb The 
defendimt. who nad obtained a separate decree 
against the son alone (the father having meanwhile 
dbd) in the same District Court, apfdled for, and 
was granted, a rateable distribution of the moneys 
leaUied 1^ the sale of the villages attaohed am 
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sold os aforesaid, towards satisfaction of his decree. 
On plaintiff bringing a suit for the recovery of the 
amount so obtained by defendant from the Dis- 
trict Ck>urt : — Hdd (i) that the judgment-debtor 
against whom plaintiff and defendant held decrees 
was the same within the meaning of s. 2i)6 of the 
Code of CHvil Procedure, it being immaterial that 
in plaintiff* s suit there had bwn a co-defendant 
against whom the decree might have been separate- 
ly excc;uted ; and (ii) that the order for sale of the 
villages under attachment was illegal and invalid 
in so far as it gave plaintiff the same rights against 
the proceeds of sale as ho hod by virtue of the 
mortgage against the property to bo sold. Grant 
V. SuBRAMANiAM . . .L Ai. B. 98 Had. 841 

66. . — — Proeeedi of sale 

hov! appliedbh — Priority of Judder of unregistered 
mortgage to Judder of money~deeree — Transfer of 
Properly Act (IV of 1882), s, 97. The plaintiff 
heUl a mortgage of certain land belonging to the 
first defendant The mortgage was not registered. 
The second defendant JIf was a mortgagee of the 
same land under a mortgage which was subse- 
quent in date, but was duly registorccL Jlf obtain- 
ed a decree upon this latter mortgage, and ap|died 
in execution for sale, of the land. The plaintiff 
intervened, but his claim" was rejected on the 
ground that M's mortgage was registered and had 
priority to his mortgage, which was not registered. 
The land was sold by auction to R (defendant No. 
4) and the proceeds of the sale wore partly applied 
in satisfaction of M's claim, and a further sum of 
R164 was iNiid to one S (defendant No. 3) who hod 
obtained a money-decree against the mortgagor 
(defendant No. 1). A balance of R 103-8-11 was 
Iiaid into Court, and subsequently returned to 
defendant No. 1 (the mortgagor). The plaintiff 
now Bueil for payment of his mortgage-debt out 
of the proeeods of sale or from the defendanta The 
lower Court held that S could not be called upon 
to refund the money which had boon paid to mm 
out of the proceeds, and that the jdaintiff had a 
cause of action only against the mortgagor (de- 
fendant No. 1) not merely for the balance of Bl03- 
8-11, but for the whole of his claim. On appeal to 
the High Cburt i—Hdd, that the claim of the plaint- 
iff in virtue of his mortgage, although unregistered 
was prior to that of S under his money-decree. 
The plaintiff's earlier mortgage was postponed to 
that of Jf, because it was not rogisterod, Imt the 
plaintiff had the right of a second mortgagee over 
the balance in virtue of his mortgage. &e pro- 
ceeds of the sale, after satisfying tlm first incum- 
brancer (Af). became payable first to the other in* 
cumbranoem, if any, and then to the mortgagoi 
(defendant No. 1). 8 could only take any bolanoo 
that remained subject to the equitable right of the 
plaintiff. Padxanabh Bombshinvi «. Kbiiiv 
Komar Naxs . I, L, B, 18 Bom. 664 

67. CMl Proeednre 

Code, a 29S-^ExeenlUm of d ee r ee B ateaMe cUifri* 
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Miofi of asHU^Hindu law-^^oiiU Hindu lamUf-^ 
Efieei of aUa€kmmd of joini family ywperty in tipp- 
ing alive the remedy of the decree-hilaer. A decree- 
holder who held a decree against one member of a 
joint Hindu family consisting of two brothers, in 
execution of his decree attached his judgment- 
debtor’s interest in a portion of the joint family 
property. Subsequently to the attachment, but 
before sale, the judgment-debtor diecL Upon the 
rights and interests of the judgment-debtor in 
attached propertv being brought to sale, certain 
persons who hehl decrees against the same judg- 
ment-debtor or his reprosentatives, but had not 
attached any of the joint family proiierty in his 
life time, applied under s. 295 of the Code cf Civil 
Procedure to bo allowed to share ratcably in the 
assets realized by the sale. Their applications 
were granteil, but on appeal, in a suit by the din^rce- 
holder who had attached in the lifetime of the 
judgment-debtor it was held that the attachment 
enured only for the benefit of the dof^rccvholder 
who hod made it, and that the non-attaching dcs^ree- 
holders were not entitled by virtue* of s. 205 of the 
Code to share in the assets realized by sale under 
such attachmentw Suraj Banei Koer v. Shea Pro- 
shad Singh, L, H. 6 L A. S/i ; Heendyal Ltd v. 
Jngdeep Narain Singh, L R. 4 L A, 247 ; Mamldal 
Yehilal v. Lakha, /. L R, 4 Bonh. 429 ; Oangadin 
V. Kushali, /. L, R, 7 AIL 702 ; and Ourlingapt 
V. Nanduph, 1 , L, R, 21 Bom. 797, rcfcrreil to. 
Sortihji Mdvlji Warden v. (Jovind Hamjl, /. L, R. 
16 Bom. 91, distinguisherl. Bithal Das v. Nand 
XisiiORE (1900) . . I. L. it, 88 All. 100 

68. - Mortgage — 

Priority, relinquiehmetU of — Civil Procedure Code 
(Act X of 1877), e. 296 — Suit for refund of money 
eo dibtribuiei — Order in a end — Limitation Act 
{XV of 1877), Sch. II, Art. 13. An order for dis- 
tribution nncier a 206, Civil Procedure Code, is an 
order in a suit, and as such is excluded fnim the 
operation of Art. 13 of Sch. 11 to the Limitation 
Act. The scheme of a 295, Civil Procedure Code, 
is rather to enable the Judro as a matter of ad- 
ministration to distribute the price according to 
what seem at the time to bo the rights of the parties, 
and docs not import a conclusive adjudication 
on those rights, which mi^ bo re-odjusted subse- 
quently by a suit A suit for refund of money paid 
to the dmendant under an order of Court made 
under a 296, Civil Procedure Code, on the ground 
that the jdaintiff was entitled to it in preference to 
the defendant, is not a suit to sot aside the order of 
distribution, and does not come within the Limita- 
tion Act, Ifoh. II, Art. lA Kitfeiu Bdnkaji Phadkt 
▼. riehttf JawMMMfh QhaU, L L. R. IS Bom. 
iX8, approved. On 4th May 1883, certain villages 
were mortgaged to 8 for RlAOOO. On 30th June 
1883, the same were mortga^ to P for R7,000. 
On 3id November 1683, a nw bond waa executed 
in favour of 8 for R8(^,000, which, ^ its ter^ 
kept alive the bond of 4thMay 1883b iSsaedonethe 
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bond of November 1883, only, and not on the 
bond of May 188.3, and obtained a decree on the 
bond of NovenibcT. P also brought a suit on his 
bond of Juno 1883, and obtained a decree. Ildd, 
that the mere suing on the bond of November did 
not amount to relinquishment by S of his rights 
under the bond of 4th May 1883. There was no 
necessity for S to sue on the bond of May in onlor 
to obtain a sale for the whole of their debt. SliAX- 
XAR SarUF V. iMJi PUUL ClIANO (1991) 

I. L. R. 83 AIL 818 
Bjo. L. B. 88 1. A. 808 
6C.W.Br.649 

69. Civil Procedure 

Code {XIV of 1882), s. 295—RatcMe distribution 
under several decrees — Decrees must be against same 
judgment‘debtor — Decree against judgnufU-tlehtor-^ 
Subsequent decrees against his legal representative 
awl his estate, Mohoiiiraj obtained a nioney-dc(;reo 
against one Bhau Babaji, who died shortly after- 
wards. His son Koshinath, as his legal represen- 
tative, was then phu^ed on the reconl, anil tho pro- 
perty of tho dm*iitM^ci judgment-debtor Bhau Babaji 
was then alioihed and sold in execution. Mean- 
time the applicant, Cobind Abaji, hail obtained a 
decree against Bhau Babaji, ileceasiMl, by his son 
KaMhinath, and agidnst the estate of Bhau Babaji, 
dirceasiMi;” and ho applied under s. 206 of the 
Civil Procure Code (XIV of 1882) to share rate- 
ably in the proceeds of the sale held in execution 
of the other decree. Hchl, that tho application 
should be refused. Under s. 295 the nioney- 
dccrccB in riw|N.*ct of which rateable distribution 
is given must against the same judgment-debtor. 
In this ease one dccn*e was against Bhau ^baji 
and the other against his son Koshinath. 
The fact that tho latter doerco was «x|iroBHod to be 
mode against ” Bhau Babaji, deceased, by his son 
Koshinath ” made no difference. One dccieo was 
against Bhau Babaji himself; tho other was 
a^inst his legal representative. The fact that 
the second decree was also ” against tho deceased 
estate” did not make Bhau Babaji a judgment- 
debtor under the decree in a suit commen^ 
after his death. Tho practice hitherto prevailing 
In the mofuHsil of making a dead man '*by his 
heir ” a i>arty to a suit is erroneous, and should 
Iw discontinuorl. OoviND Abaji Jakhadi n. 
Mohonikaj Yin a yak Jakiiadi (1901) 

II 1 .B. 86 B 01 D .494 

70. Civil Procedure 

Code {Act XIV of 1882), ss. 285, 29SS3Beeulion of 
decree — Rateable division of proceeds of execution^ 
salo^Property attached in execution of decrees of 
Hveral Courts— Attachment before /icapmenl— U omH 
of superior grade— Appeal— Revisional furisdktum. 
When properte has been sold in execution of 
doorees in a Mumriff’s Court, and, prior to the re- 
alisation of assets by sale, a decree-holder in the 
Subordinate Judge’s Court, who attached the 
same property More judgment, appliee to the 
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Subordinato Jodgo for tho execution of hie decrM, 
the only Court which has jurisdiction to decide 
qnoBtions relating to the rateable distribution of the 
■ale-proceeds under s. 206 of tho Civil Procedure 
Code is t^ Court of the Subordinate Judge, and not 
that of tihe Munsiff. Sembfe; When the Munsiff 
has ordered a rateable distribution of the sale- 
proceeds amongst tho decree-holders in his Court, 
the Subordinate Judge has jurisdiction to set aside 
that order and to direct that the decree-holders in 
the Munsiil’s Court should refund tho sums drawn 
them in excess of what was legitimately duo to 
m. Bhuowan Chvndrr Kritibatna v, Ciiun- 
DRA Mala Gupta (1002) I. L. R SO Oalo. 778 

7L CivU Proenlure 

Code {Act XIV of 1882], s. 29S---Bat€abU dUlri- 
buftba of proceeda of eaceeuiion-aah Prior to the 
reaftsafton ** — "Same judgmeni-debtor." The pro- 
perties of a judgment-debtor were brought to sale, 
at the instance of one judgment-creditor, in two 
parcola After the proceed of sale of tho first 
parcel had been paid into Court, and before tho 
proceeds of sale of tho second parcel had been so 
paid in, the petitioner (also an exeeuMori-creditor) 
applied under s. 206 of the Code of Civil Procedure 
for a rateable distribution. Hdd, that he was en- 
titled to participate in a rateable distribution in 
the proceeds of sale of both ivircels, tho assets having 
been realised, within the meaning of tho section, 
when the whole of the proceeds of tho property 
sold in execution of the decree wore paid into Coiir^ 
and his application having been filed prior to such 
realisation. Tiruehittambata Cheiti v. Seehayyangar, 
h L, R, 4 Mad, 384, referred to. Tho decree of 
one of the judgment-creditors above referred to 
was against a father, whilst the decree of the other 
judgment-creditor was against the father and his 
eon, but the properties from which tho assets had 
been realised by sale were the ancestral properties 
of the family of which the father and son were 
undivided members. Hdd, that tho decrees were 
against the same judgment-debtor,’* for tho 
imposes of s. 206. Ramavathan Ciixttiab v, 
SuBRAiiAinA Sastrial (1002) 

1. L. B. 86 Mod. 179 

78 .. - Chambere — 

Civil Proeedwre Code (Act XIV of 1882), ee. 293, 
in execuiionr-^udgmeni-debtor, deposit 
hy^RakMe didfibuUon, S. 206 of the Civil 
Procedure Code does not apply to a deposit made 

a a judgment-debtor under s. 310A of tho CVxlo. 

e words ** lor payment to tho dccroo-holdor” in 
a 310A mean that tho decree-holder is the person 
solely entitled to the money paid into Court 
HanSMindairi Daaya v. Shtuhk Bah Dosya, 1 C, W, 
N. 193, and BikaH Lott Paul v. Oo^ Lai 8^ 

1 (7. W, N, 693, followed. Roshuk Lall v. Ram 
Lau. Mulugx (1903) L L. R 80 Calo. 868 
1.0. 7 O. W. H. 841 

7flL BatoaMe dietri- j 

bkihn^ivil Procedure Code (Act XIV of 1882), 
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e, 293^ProportioHaU distribution of sdle^proeeede ■ 
Decrees against the same judgment-dddor^uit for 
refu^ of assets distribute B obtained a decree 
against three judgment-debtors, X, Y and E. A 
obtained a decree against X and Y only. Hdd, that 
A is entitled, under tho provisions of s. 296 of the 
Codo of Civil Procedure, to a proportionate distri- 
bution of the assets realized by the sale of property 
of X, Y and Z, so far as they represent the share 
of his own judgment-debtors X and Y in that pro- 
perty. Ddoln Nundun Sen v. Hart, I, L, B. 12 
Calc, 294, over ruled. Gonxsh Das Baoria v, 
Shiva Laksdmam Bhakat (f.b. 1903) 

I. L. B. 80 Gala 688 

8.C. Ram Dayal Baoria v. Shiva Lakshmav 
Bhakat . 7 O. W. B. 414 

74. - - - Civil Procedure 

Code, ss, 276, 293 — Application for rateMe share m 
proceeds of sale, not equivalent to an attachment, 
Ildd, that an application, under a 295 of tho Code 
of Civil Procedure, for a rateable share in the pro- 
ceeds of the sale of property attached by a creditor 
other than the applicant, is not equivalent to an 
attachment, and will bo no bar to tho judgment- 
debtor privately selling tho property attached f6r 
tho benefit of the attaching creditor. Oanga Din 
V. Khushali, I. L. B. 7 AIL 702, and Durga Chum 
Bai Clorwdhryr, Monmahini Dasi, I,,L, B, 13 Calc, 
771, followed. Sorabji Edulji Warden v. Odbind 
Bamji, /. L, B, 16 Bom. 91, diasonted from. 
Manouah Das v. Ram Autxr Pandb (1903) 

I.L.R86 AIL 481 

75, Civil Proeedu/re 

Code, ss, 232 and 29.5-^ale of decree, and transfer 
for executim to another Court — Applieation by 
transferees for rateable distribution of assets~--Couri 
to which such applieation should he rnade, A decree 
was transferred for execution from Mirzapur to 
Gorakhpur ; tlie decree-holder also sold his interest 
in the decree. Tho transferees thereupon made an 
application for execution in tho Gorakhpur Court, 
and prayed for a rateable share of tho assets which 
might bo realized in execution of a decree held by 
one Bindesri asainst the same judgment-debtor. 
Upon this application the following order was 
passed “ The ' judgment-debtors and the 
transferors both received notice, but none of them 
put in an appearance, and no objections were 
filed. As the prayer in this case is to be allowed a 
rateable share of the assets in Bindesri Prasad’s 
case, let this ease be put with that case.” Hdd, (i) 
that tho Court to which the decree was transferred 
for execution hod no power to entertain the trans- 
ferees' application for a rateable share in the assets ; 
such application could only be entertained by the 
Court which passed the decree ; (ii) that the order 
passed by the Gorakhpur Court could not operate as 
res judicata so as to prevent the iudgment-debton 
from questioning the right of uie transferees to 
make an application for execution to that Court | 
and (iii) that the order passed by the exeoutiiig 



( 11870 ) DIGEST OF GASES. ( 11380 ) 


flAiiS nr BZEounoN or deobse— 

amid, 

14. DISTRIBUTION OF SALE PROCEEDS— 

eaneld. 

Court was appc^blo as an order under a 244 of 
tlie Code of Civil Ftoccdure. Badri Narain v. Jai 
Kithen Dot, i. L. R.16AU. 483, and ilmar Chandra 
BanerjcB v. Oura Proaunno Mnherju, L L. H. 27 
CaU, ‘488t referred to. Tamveshau Prasad v, 
Thakur Prasad (1903) I. L. B. 26 AIL 448 

70. .. Decree attached 

hy two persona— JSaie by one attaching creditor — 
Deposit to set aside sale — Title to deposit. Defend- 
ant No. 1 obtained two decrees against defend- 
ant No. 3; plaintiffs also obtained a decree 
against defendant No. 2, who had obtained a decree 
against a third person. Defendant No. 1 attoehcfl 
that decree and was substituted for defendant 
No. 2 on the 16th July 1004 ; plaintiffs also at- 
tached that decree and were substituted in place 
of defendant No. 2 on the 18th Noveinlier 1004. \ 
Then at the instance of defendant No. 1 (in oxoitu- ! 
tion of the attached decree) properties were sold ! 
and the sale was set aside by a deposit under ! 
B. 310A of tile Civil Procedure Code. Heldt tlu&t ; 
upon the terms of s. 310A of the Civil Procedure I 
Code, both plaintiffs and defendant No. 1 were [ 
entiUod to the money deposited. Upendha Nath | 
Sauv V . Uari Das Mukuerjes (1908) 

12 O. W. N. 800 

i 

15. WRONGFUL S.4LES. I 

1, Wrongful attachment in j 

execution— under warrant issued by I 
CourL A party is not liable to damages in respect | 
of an attachment mode under a warrant issued by i 
a CV)urt. Haj Buixub Gopb v. Issan Cnu.\oER j 


Hajiuh 7 W. B. 856 j 

2. . Wrongftil attachment - j 


JAnbility of decree-holder and purchaser to refund to ; 
owner loss caused by sale of property wrongly seized \ 
and sM In execution of a decree against a judg- | 
ment-debtor, his right, title, and interest in an 
elephant was sold. In a suit by a third party 
against the decree-holder and the purchaser for 
recovery of the elephant or its value, on the ground 
that the elephant was his property, and not the 
property of the judgment-debtor: — Hdd, that 
the decree-holder, os well as the purchaser, was 
liable to make good the loss caused by such 
eale. Kanai Prasad Boss v. Hibacuand Makit 

6B.Ii.B.Ap.71: 14W.IL120 

See SuBJAX Bibxb v, Sariutulla. 

8B. L.B. A.C.418: 12W.B829 

RaTXOR V. SUXGHRXR SlKGH. 

6B. W.2U 

8. Gtoodi wrongly sold in 

by owner. A person whose goods 
m illegally sold under an execution does not lose 
w lig^t to thenii although he may have claimed 
mm unsuccessfully in the execution-proceedings. 
He may follow them into the hands of the pur- 
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chaw or of any other person, and sue for them of 
their value without reference to anything which 
has taken place in the exocution-proceeduigB. 
SniBoo Narain Singh v. Muddbn Ally. Nata- 
bar Nandi p. Kali Dass Pau. 

I.Ii.B.7Galc.608: 8 0.L.B,8 

4, Property of co-sharers 

wrongly seised and sold— iSfuii to recover shares. 
Where, under colour of buying A's rights and in- 
terests sold in execution, the purchamtr nsuriM the 
shares of A's partners, they need not sue to reverse 
the sale, but merely to recover their shares, nor ore 
they bound to sue to establish their right as part 
owners of the land within the time allowed for 
actions to sot aside sales in execution. Athuhoo- 
NisHA V. Rughoonath Banxrjbk 

W. B. 1864, 822 

Gunga Narain Bkhutta v. Coixbctor or 
Midnaporb . 6W. B.47 

6. — Co-sharer, suU 

by— Suit fur danuiges for sale against decree-holder. 
The defendant, in execution of a decree against A, 
seized certain moveable pmperty, which was 
claimed under s. 240, Act VI 11 of 1869, by B. B 
was, on investigation, found to be part owner of 
the property. B*s claim was rejected and the sale 
took place, the property, being mailo over to the 
purchaser, and the proceeds handed to the defend- 
ant in satisbudion of his decree. 'Llio sale pro- 
clamation declared that the sale extended only to 
the right, title, and interest of the debtor d, but 
made no mention of B's claim. In a suit by B for 
flamngiis against the defendant ocinsioneil by the 
loss of the property of which ho was a joint owner : 
— Ilrld, that tho defendant was not liable. Tamxz- 
UDDiN MinxA V. Nyanutolla Sihkar 

6B.I..B. Ap.78note: 11W.B,628 

6. Bale of property of person 

not party to exeoution-prooeedings— Jotaf 
decree executed against separate property — Decree 
against kamavan on tarwad debt before partition— 
Execution against one of the sharers after partition, 
Tho karnavan of a Malabar tarw^ borrowed 
money for purposes which rendered tho debt bind- 
ing on the tarwad. The creditor obtained a decree 
against the karnavan in 1879. In 1882 a partition 
of tho tarwad property took place. In 1891 pro- 
perty which hod fallen on partition to tho present 
plaintiff’s share was attached and brought to sale in 
execution of the decree of 1879. He was not 
joined as a party in the exocution-procoodings. 
Held, in a suit to set aside tho sale in execution of 
the doeroo as invalid, that the sale did not bind ths 
plaintiff. Sankara v. Kdu, 1. L. B, 14 Mad, 29, 
referred to. Kunhappa Najsbiak v. Shbidbbi 
Kxttilaiuia • I. L. B. 18 Mod. 461 

7. Decree against kamavan of 

ta^adon tarwad debt before partition 
—Execution against one of the sharers after 
partUion-^oint decree executed againd eeipairate 
property. In a suit for dechuration that certain 
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land wai not liable to be attached in execution of a 
decree obtained in im. it appeared that the decrco 
was pBBsed against the judgment-debtor ae 
kamavan of a Malabar tarwad, and that it was for 
a debt incurred for purpoBce binding on tho tarwad. 
In 1882 a partition dcra hod been come to between 
tlm members of the tarwad under which the pro- 
perty in suit had been allotted to the plaintiff, 
ffeki, that the state of things when the efebt was 
contracted must bo looked to, and at that time the 
kamayan was competent to bind all tho members 
of the tarwad. Any subscouent arrangement in 
tho family could not affect tneir obligation to tho 
creditor who was not a party to it. The plaintiff’s 
property therefore was liable notwithstanding the 
partition. Kishnak Nambtar v. Krishnan Nair 
I. L. B. 18 Had. 468 note 

16. INVALID SALES. 

(a) Dxatk of Dbcbee-boldkr before Sale. 

1. - - Effect of decree-holder’s 

death on validity of sale— Givt/ Proudvre. Code, 
1877, M. 366, 366^0rder confirming oale. A judg- 
ment-debtor applied that an execution-sale of pro- 
perty belonging to him should bo sot aside, as the 
decree-holder was dead when such sale took place, 
and such sale was in consequence invalid. Ihis 
application was disposed of hy the Court executing 
the decree in the presence of tho judgment-debtor 
and tho purchaser, llie Court held that tho fact 
of such sdo having taken place after the decree- 
holder’s death was no ground for setting it aside, 
and disallowed such application and made an order 
confirming such sale. HM per Pearson, J,, that 
tho application for execution of the decrco abated 
on tho death of the decree-holder, not having been 
prosecuted by his k*gal representative, and such 
sale was under the circumstances impromr and 
invalid, and tho order confirming it should bo set 
aside. Per Spanxib, J., that such sale was not 
Invalid by reason of the decree-holder’s death be- 
fore it took place. The order confirming it, how- 
em, was improper, and should bo reversed, and the 
base should bo remanded to be dealt with under 
the provisions of ss. 366 and 366 of Act X of 1877, 
as the Court executing the decree should have pro- 
ceeded under those sectiona Per Oldfield, J, 
and SiBAiOHT, J., that the death of the decree- 
holder prior to such sale did not render it void. 
The nrovisionB of ss. 366 and 366 of Act X of 1877 
ooidd not be adapted to execution-proceedings. 
As such sale had been published and oonductra 
aeoordUqg to law, it had properly been confirmed. 
Dulabt vl Morait SuroH. 1. L. & 8 AIL 768 

(6) Death of Jvdombxt-dbbtob before Sale. 

8, Bfllsot 0f Judgment-debtor’a 

death on validity of Bale— Sale fo mortgagee^ 
OM Ptoeednre Code, 1888, ss. 234, 368. Ae first 
BMWtMgee of certain immoveable property ob- 
tataed a decree for the sale of the property, caused 
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the property to be attached, and then ceased to- 
prosecute the execution-proceedings. Tho second 
mortgagee then obtained a decree for sale of the pro* 
perty, caused it to bo attached, and put up for sale 
and purchased it himself. The first mortgagee 
then applied for sale and tho property was put up 
for Hide and purchased by him. After the order 
for this sale was made, and before it took place, 
the judgment-debtor died, and tho sale took place 
without his legal representatives being made part- 
ies to tho execution-proceedings. Per Oldfield, 
J., that tho sale to the first mortgagee was not void 
because the judgment-debtor mui died before it 
took place, and it took place without his Icged 
representatives being made parties to the execu- 
tion-proecedings, inasmuch as tho provisions of 
s. 308 of Civil r^ccdure Code were not applicable 
to tho case of the death of a judgment-debtor, and 
there was nothing in a 234, even if that section is 
applicable to a case whore tho judgment-debtor 
dies while execution is proceeding and after sale of 
his property has been ordered, to imply that the 
sale is absolutely void if no legal representative 
has been brought on the record. Dulari v. Mohan 
Singh, L L. R. 3 AH 768, and Gulahdaa v. Lakah» 
man Narhar, /. L, R, 3 Bom. 221, referred to. 
Per Stkatoiit, J,, that there was no legal obliga- 
tion on tho first roortgageo to resort to tho proce- 
dure of a 234 of tho Civil Procedure OnIc, since the 
sale to the second mortgajm had passed to him tho 
rights and interests of the judgment-debtor, and 
the legal representatives of tho judgment-debtor 
had none of his property in their liands ; and there 
is no provision in tho Code of Civil Frocoduro 
which required tho first mortgagee to make tho 
second mortgam a party to the proceedings in 
execution of the former’s decree and the kittev 
could not have successfully objected to the sale in 
execution of that decroo, and therefore that sale 
was not voided by the death of the judgment- 
debtor antecedent to its taking place. Stowell t*.. 
AjudhiaNatk . . XlaB. SAIL 866 

a Death of lodgment-debtor 

alter attachment^ but before sale in eseoiip- 
tion— dubseguent aak wWhout legal repreMnJUUive of 
judgmeni-deUar being made a pariy-^K fieri of enA- 
omiaeion on validily of aalo-^ivU Prooedvre Code, 
aa. 234, 311. B. 234 of the Civil Procedure Code 
applies only to cases where, after the death of the 
judgmont-debtor, the decree-holder seeks to bring 
to sale property which was of the judgment- 
debtor in bis lifetime, and which was not at the 
time of his death under attachment, at the suit of 
the decree-holder. It does not eipgly to oases 
where the judnnent-debtor dies am attabhmen^ 
but before u&. An attachment would abate on 
tho death of the judgment-debtor, and his- 
death would not render it neoessaiy for the deom 
holder to take any stops to keep In focoe an attabh- 
ment of property made in the Judgment-debtor’s 
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lifetime. Property under attachmelt must bo con- 
sidered as in the custody of the law. There is no 
provision in the Civil Procedure Code, requiring 
notice to be given personally to a judgment-debtor 
or his legal representative of a sale of property 
under attachment. If the legal representative is 
damnified by the sale, his remedy is by application 
under s. 311 of tho Code. So held by the Full 
£k:neh (Mausiood, J., dissenting). AVhero, subse- 
quently to the attachment of immoveable property 
in execution of a simple money-decree, the judg- 
ment-debtor died, and the proiK^rty was then sold 
without making tho legal representatives of the 
judgment-debtor parties to the sale-proceedings : — 
//eS, by the Full Bench (Maiimood, J., dissenting), 
that the sale was regular and valid notwithstand- 
ing such omission. Ramammi Ayyangar v. Rhagi^ 
mthiammal, 1. L, R. 6 Mad. 80 ^ dissented from. 
Held by Mahsiood, •/., that on the princi]]al of audi 
aUeram partem, and liccausc tho rules provided by 
tho Civil Procedure Code for suits should, under 
s. 647, bo applied to execution-proceedings those 
proceedings including and terminating in the sale), 
the omlssioii to make the legal representatives of 
the judgment-debtor parties to tho sale-proceedings 
was an irregularity ; but that such irrogulurity 
would not invalidate tho sale without proof of sub- 
stantial injury within the moaning of s. 311 ; and 
that, as in tho present case no such substantial 
injury was cither alleged or proved, the sale was 
valid. Sneo Pbasah v. IIira Lai. 

1. L. B. 12 AIL 440 

4. Bale without legal repre- 

■entative of Judgment-debtor being made a 
party— o/ sneh omiesitm on validity of ante 
—Civil Procedure Code, 1882, sa, 311 and 310 — 
Right of redemption — Absence of auheianlial injury. 
T obtained a decree against one S, and in execution 
attached certain land which R had previously mort- 
gaged to K. On the 11th June 1877 a warrant for 
sate was issued followed by the usual proclamation. 
S died on tho 27th September 1877, and a few days 
afterwards, viz., on the 3rd October 1877, tho sate 
took place without any notice being given to D 
who was the heir and legal representative of S, 
who, however, came to know of it shortly after. 
T, tho decrco-holder, purchased the land at the 
sale, and in 1883 sold it to A, who redeemed the 
mortgage from K and took possession. In 1889 
D, as &lr and Iqgal representative of S, brought 
this suit claiming to redeem the mortgage. Sho 
made K (original mortgagee) and A (the purchaser) 
parties to tlm suit She contended that the sate in 
execution was bad, having taken place after the 
death of the judgment-debtor and without his legal 
representativo Imving been placed on the record. 
Bdd, that the plaintiif was not entitled to redeem. 
Per Jabdiee, /.—As no '* substantial injury ” was 
alleged to have resulted by reason of the plaintiff 
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not having been brought on the record of the exe- 
cution-proceedings immediately on tho death of tho 
judgment-debtor and before the tmlc took place, tho 
purchaser acquireil a valid title under s. 316 of the 
Code of Civil Procedure. Per Ranade, J , — ^Tho 
omission to join tho name of the representative of 
tho deceased judgment-debtor as a party to tho 
record was a material irregularity and a serious 
defect in tho title of the auction-purchaser. But 
.this irregularity did nut vitiate tho sate under 
tho social c;ireumstanci*s of tho present ease, viz., 
that the plaintiff hod taken no step to set aside the 
sale, although she came to know of the sale within 
a few days after it took place ; that there was no 
fraud or mala fidea on tho part of tho judgment- 
creditor ; that the sale had not n^siilted in any sub- 
stantial injury to the plaintiff ; and that tho auc- 
tion-purchaser and his oKsignoo had been in adverse 
posst^ssion for more than tw'clvo years. Aba bin 
Kiiesaji v. Diiondu Bai I. L. B. 19 Bom. 270 

0. OmisBlon to bring in repre- 

sentativeB of deceased Judgment-debtor— 

Civil Procedure Code, 1882, a. 341 — Irregularity — 
Absence of a guardian ** ad litem *’ for minor — 
Adult jndgmenUdebtor described as minor. In a 
mortgage-decreo M was one of tho judgment- 
debtors, and tho giianlian ad litem of two of tho 
other judgment -debtors, viz., J, her minor daughter,- 
and A, another person, wrongly fleseribcd as a 
minor. After the decree was made absolute, pro- 
ceedings were taken in execution, but u|xin pay- 
ment of a part of tho decn*tiil amount the sate was 
stayed. M then died, and, although her heirs were 
some of the other judgment-debtors, no one was 
brought on the reeonl as her repnventative, and 
no one appointed giianlian ad litem cither for J or 
K. Upon a frf*sh application for sate in which tho 
parlies were descrih^l as in the decree, tho sate 
was held. An application under s. 311 of tho Civil 
Procedure Code (1882) was then made on behalf of 
J and K to set aside tho sale. Held, that tho omis- 
sion to bring in the representatives of the deceased 
judgment-debtor diil not vitiate tho sate. Sheo' 
Prasad v. Him Lai, /. L. R. 12 AU. 440 ; Aba v. 
Hhondu Rai, I. L. R. 19 Bom. 276, roferretl to. 
Krishnayya v. Unnesaa Begum, I. L. R, 16 Mad. 
399, not followed. Romeahurry Dost v. Durga Daaa 
Chatterjee, 7 C. L R. 86, distinguished. Held, also, 
that neither the absence of a guardian ad litem for 
J nor tho description of X as a minor affected 
the validity of Uio proeceflings. Taqui Jan v. 
ObaiduUa, /. L. R. 21 Calc. 866, referred to. Net* 
Lall Sauoo V. Kabeem Bux 

Z.L.B.28 0glo.6B6 

0 , Death of Judgment-debtor 

after' proolamation and before ealo— Xoa- 
joinder of legal repreaeniativu — Apjdieation to ad 
aaida sede— Civil Procedure Coda, 1882, aa. 284, 
81L An order for the sale of a debt of R70,000* 
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‘(provionfily attached) owing by H and IF to the 
judgment-debtor was made in execution in two 
dccreoB, and on 4th May 1805 a Bale proclamation 
for 20th idem was imued. On the 11th May the 
judgment-debtor died leaving a will, of which W 
was one of the oxocutorH. IF brought thoso cir- 
oumstaneoB to the notice of the Court stating that 
the exMmtorg would proceed to apply for probato 
and asking for an adjournment of the sale. The 
■adjournment was refused an*! the sale proceed, 
«nd the decree-holders, who had previously rij^reod 
with H and IF to sell the debt to them for the 
amount of the purchase-money, purchased the 
^ebtfor 1130.000, the estate m the judgment- 
debtor being unrepresented. 'I'he Administrator- 
General, to whom the administration of the estate 
of the judgment-debtor was afterwards transferred, 
applied to bo brought on to the record and to have 
the sale sot aside. //«M, that the sale was vitiated 
by the omission to bring the legal ropicsontative 
of the judgment-debtor on to the record, and should 
bo sot aside on the application of the Adminis- 
trator-Qenoral, no separate suit Itoing necessary for 
the purpose. Sho Prasad v. Hira Lol, L L. R. 21 
AIL 440 1 dissented from. Gboves v. Adminis- 
tbatob-Gbnbbal of Madras 

I. li. B. 92 Mad. U9 

7 Death of judgment-debtor 

•after deoreop but before execution— rs- 
pruenkUives nef made parties to proceedings — Sale 
in execution without notice to legtd representatives 
under e. 2i8 of CivU Procedure Code — Notice given 
4o wrong persons — Title of purchaser — Right of 
redemption — Limitation — CivU Procedure Code 
{1877), 8S. 234, 248, and 311. On the 28th March 

1877 N mortgaged certain property to the defend- 
ant. On the 27th Juno 1877 one 7/ obtained a 
money-decroe against N, but before it could bo 
exeou^d, N dm leaving all his property to his 
daughten, the plaintiffs. On the 22ud November 

1878 H applied for execution against N, dccoasod, 
by bis heir and nephew R. R appeared and stated 
that he was not the heir, but that the heirs of N 
wore his daughters, the plaintiffs. The plaintiffs, 
however, were not made parties to the oxocution- 
prooeedings, nor were notms eorved on them under 
b. 248 of the Civil Procure Code (Act X of 1877). 
THie ezeoution-proceedings were continued, and the 
mortgsged property was sold on the 9th June 1880, 
and was bought - by the defendant (the mortgagee) 
subject to his mortgage. The sale was confirmed, 
and a certificate of sale was duly issued to the de- 
fendant, who irot formal possession on the 11th 
Ootobor 1880, he being already in possession as 
mortgagee. In 1880 the plaintift sued the defend- 
ant to redeem the mortgage. It was contended 
that the defendant, having purohased at a Court- 
sale, was entitled to the property free from the 
claim of the plaintifti The case first came before 
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Farran, C.J., and Parsons, J., who differed in 
Opinions, Farran, C,J., holding that the sale- 
procoodings were not absolutely null and void by 
reason of the want of notice of execution to the 
ropiesentativoB, but they wore valid until set aside 
by a suit brought for that purpose, which suit had 
never been brought, and that the plaintifh ^d 
theroforo lost their right to redeem, and Parsons, 
J., being of opinion that th) salo was null and void, 
and therefore that the plaintiffs u*eie entitled to 
succeed. The case was then roferreil to three other 
Judges of the Court. Held by Candy and Jardine, 
JJ., that oven assuming that the execution-pro- 
ceedings and sale had conveyed an absolute title to 
the purchaser, the present suit, which was brought 
within twelve years of the salo, did in effect chal- 
lenge the sale, and that the plaintiffs wore therefore 
entitled to redeem. Held, by Ranadb, J,, that in 
respect of the plaintiffs who wore not parties, the 
salo-proimdings were invalid and null, and with- 
out jurisdiction ; that the auction-purchaser ac- 
quired no rights under his certificate of sale as 
i^inst these legal representatives, and that as 
against them ho could only claim title by adverse 
possession not falling short of twelve years. As 
the present suit was admittedly brought within 
that period, it u'as maintainable. Erava v. 
Sidramapfa Pasarb . I. Ifc B. 21 Bom. 424 

Held, by the Privy Council on appeal (reversing 
the decision of the High Court). — An execution- 
sale cannot bo treated as nullity if the Court which 
sells has jurisdiction to do so ; and it cannot be 
set aside as irregular without an issue raised for 
that purpose and investigation made with the 
judgment-creditor as a party thereto, nor under 
B. 311 of the CSodo of Civil Procedure and art. 12 (a) 
of the Limitation Act. 1877, after one year from 
the date thereof. An executive Court does not 
lose jurisdiction to sell because it servos notice on 
a person who does not represent the deceased 
judgment-debtor, and aftonvanls erroneously de- 
cides that who does. Such decision is valid unless 
sot aside in due course of law. MaLkarjun bin 
Shidbamappa Pasarb v. Nabuabi bin Shidappa 

LbB.27 1. A.216 

(e) Fraud. 

8. Application of sa 936, 267, 

OlvU ProooduM Oode, 1869 a882, as. 811, 
SlAy-^-AppHcation to set aside sale. Ss. 256 
and 257, Act VIII of 1850, did not apidy to a 
suit in which fraud is imputed vitiating the sale tn 
toto, Umbika Churn CteucKEBBurry v. Dwabia 
Nath Ghose 8 W. B, 606 

VlBSlNOAPPA BIN BaSUNOAPPA F. SaDASHIVAPPA 

Appa Golkhandi 7 Bom. A. 0. 74 

9. Applloation to Est ailto 

BtiXu^Irregulairitg^aiilun to pme lraiudr-<M 
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16. INVAUD SAIJS. -eonfcL 
(e) Fbaud^oaM. 

Pfoeeiure Code, 1869, e. 256, Wbeio the facte 
•connected with an ezocntion-eale fol far ehort of 
-oetabliehing fraud, and merely amounted to irre- 

a ' 'ty reeultmg in detriment to the judgment- 
r, hie remedy wae held to lie in an application 
under e. 256 of Act VIII of 1869 to set aside the 
Bale. Qobind Singh v, Munno Ram Does 

19W.B.414 

10. Civil Procedure 

Code, 1859, m. 256, 257 — Suit to eei aside sate after 
failure of apjdieatim. A plaintiff was not de- 
barred by reason of the failure of an application 
under es. 266 and 267, Act VIII of 1 860, from suing 
to set aside a sale on the allegation of fraud in con- 
nection uith the irrogularitioB first complained of, 
Buiih fraud forming a distinct cause of action. 
Nund Lall Doss v. Delawtjb Au 

11 W. B. 244 

{Contra) Gobtnd Sinoh v. Munno Ram Doss. 

10 W. B. 414 

11. Suit to set aside sale— 

Suffjden^ of proof— ^Irregularity, p^f of want of. 
In a suit to set aside an oxecntion-sale on the 
ground of fraud, it is not sufficient for a Court to 
find that the mode of making the attachment and 
proclamation was acconling to law, but it is neces- 
sary to consider the surrounding circumstances. 
CllOONKE SaIIOO V. MUNNOO LALL 

14W.B. 826 

12, Civil Procedure 

Code, 1882, s. 311 — Ground far setting Oftide side 
or otherwise — Effect of fraud to which auclion~pur^ 
chaser is no party. A judgment-debtor cannot have 
a (k>urt-salo set aside on the ground of fraud in the 
absence of proof that the auction -purcliaser was a 
party to the fraud, and that the fraud, came to the 
judgpont-debtor's knowledge subsequent to the 
confirmation of the sale. Abbubakbii Saheb v. 
Mouidin Saheb . 1. L. B. 20 Mad. 10 

18. — ^ Eights of bond 

fde auetion^purchasers. When no fraud has been 
alleged, a Bale in execution cannot bo not aside ob 
ntgards the auction-purohaBcr, whether the order 
■of Court under which it took place was legal or not. 
Even if the decree in execution of which the sale 
took place u*ere a collusive one, the rights of the 
auction-purchaser would not bo affected if he was 
no party to the fraud, and there would be no 
ground for setting • aoide the sale. Mahomed 
Kuzulbash Khan v. Mahomed Shah 

12 W.B.48 

14. Suit for money 

secured by the mortgage of immoveable property situ* 
ole Mrfly in the family domains of the Maharajah 
^ Benares— Prauduleni represenUUion by deereo- 
helderSale of decree enforcing hypothecation of 
•mmosMUs property. A Boit was instituted in the 
Court of the Suboidinate Judge of Benares for 
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(e) Fraud— coafd. 

money Beourod by the mortgage of immoveable, 
property situate within the limits of tho district of 
^aroR, and of immoveable property situate with- 
in the limits of the family domains of tho Maha- 
rajah of Benares. Tlio Subordinate Judge had 
not jurisdiction to proceed with this suit in so far 
as it related to tho latter property, and ho was 
authorised to proceed uith it, under the provisions 
B. 13 of Act VllI of 1869, by the High Court in 
concurrence with tho Board of Revenue. He 
accordingly procaodod with the suit, and on tho 
18th Novctnl)er 1874 gave tho plaintiffs a decreo 
for tho recovery of the money claimed by tho sale 
of tho mortgaged property. With a view to bring 
tho mortgaged property situate within the limits of 
the family domains of the Maharajah of Benan^s to 
sale, this doerco was sent for execution to tho 
Subordinate Judge at Koiidli, within whoso juris- 
diction such prop(‘rty was situate ; and such pro- 
perty was solil in the exoriition of this docreo on 
the 29th. August and tho 4th September 1877. 
Siibscquimtly tho defendants in th«s prcsf^it suit, 
who hold decnH^B for money against //, one of the 
plaintiffs in tho suit abovotntmiionod, applied to 
the Subonlinate Judge of Btmaros for the attach- 
ment and sale of IPs intitrost in the ilecnfo abovo- 
meniionod, falsc'ly rf*preH(mting that tho sales in 
execution of that dccn^o of tho 29th August and 
4th September 1877 had been set aside. Such in- 
terest was acroorrlingly put up for sale on tho 20th 
May 1878 at 1ktnan.)H hy tho Subordinate Jiidgo of 
Bfmaros, and was pun'hased by the plaintiffs in 
tho presftnt suit, who were induced to purchase by 
such false repropentation. Tho plaintiffs in the 
• prnsimt suit claimed tho avoidanixf of the sale of 
tho 29ih May 1878 and the refund of the purchase- 
money, on the ground that they went induced to 
purchase by sneh false representation, and on tho 
ground that tho sale of tho intt^rest of H in tho 
decree of tho 18th Novem1x*r 1874, being of the 
nature of immoveable property situate within tho 
limits of the family domains of the Maharajah of 
Benares, could not legally be sold at Benares by 
tho Benares Court. Held, that such falm^ repre- 
sentation must bo hold to constitute in law such 
fraud as vitiated tho sale of the 20th May 1878. 
Also that tho Benares Court acted ultra vires in 
selling at Benares an interest in immoveable pro- 
perty situate within tho family domains of tho 
Maharajah of Benares. Raghu Nath Doss 
Kakkan Mal I. Ii. B. 8 AIL 538 

15 , Communication 

made to judgment^debtor by intending mortgagee and 
purchaser to prevent him attefiding sale. .Whore, in 
an application to set aside tho sale, it was alleged 
that the auction-purchaser who hold a mortgage 
upon some of tho property sold told tho judgment- 
debtor that it was not necessary for him to go to 
tho place where the sale was held beoanse he, the 
auctfon-purehascr, would release tho property from 
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(c) Fraud— could. 

the mortgage-lien : — UM^ that the faota, even if 
proved, wowd not constitute fraud entitling the 
wgmont-dobtor to have the sale set aside. 
bojoNi Kant Baocui e. Hossbin Uddin Ahmio 

40.W.N. 688 


10 . 


Cfi/I tfi fraud of 


credtioro — SvbsequaU sale by creditors in execuiion 
of subject-mailer of gift — Purchase ai execution-sale 
for inadequaie prke by means of fraud— Suit by 
donee to set asute sale for fraud — Rescission when 
granted. In Juno 1875, A being in pecuniary diffi- 
ouitioB ozocutod a deed of gift of all his property 
in favour of his wife and minor nons, the plainiilTs. 
B, one of his then existing creditors, subsequently 
obtained a decree against him, and in execution 
sold part of the said property. At the sale the 
Orst defendant by means of false representation 
became the purchaser at an inadequate price. In 
July 1870 A applied to have the sale sot aside on 
the ground of the fraud of the first defendant, but 
his application was rejected. In 1884, tho plaintilTs 
by their next friend sued to set aside the sale, 
contending that at the date of B's decree tho 
property was theirs by virtue of the deed of ^t of 
June 1875, and further that tho sale was void by 
reason of tho defendant's fraud. Held, rejecting 
Iho plaintiiTs* claim, that tho plaintilTs could not 
bo allowed to set up their det^ of gift as against 
the proceedings in execution under which the de- 
fendant acquired his title as purchaser. 'I'hat gift 
was made to them by A when he was in pecuniary 
difficulties, and included all A's property. It was 
therefore void as against his then existing creditors, 
of whom B was one. B was therefore entitled to 
sell the property in execution of his decree. Held^ 
aim, that the plaintiffs were not entitled to sot 
aside the sale on the ground of fraud, and that tho 
only remedy, if any, open to them was a suit for 
damages. The gift by A in 1875 was made to his 
wife as well as to tho plaintiffs (his sons), and it 
mve them tho property as tcnants-in-common. 
The plaintiffs were therdoro only owners of their 
respective shares, and were not entitled to have tho 
sale set aside tn lolo. This, however, was what 
they sued for in their plaint A’s wife could not 
now Join in rescinding tho sale, as she must have 
known in 1879 of the fraud, her husband having 
immediately after tho sale endeavoured to set 
aside the saJo on that mund. A transaction can- 
not generally be lescin&d unless tho party seeking 
it is able to rescind it m tolo, except where the 
transaction is severable. Hormusji v. Gowasji 

Ll..N.18Boiii.ae7 

17. Code of Civil Pro- 

eedure {Ai XIV of 18S2), ss. 244, Sll, 812, 588— 
AIhgation c/ fraud in ajiplieaiion for setiing aside 
eole. No second appeal ues from an order setting 
aside a sale under a 318 of the Code of Civil Pro- 
oednn^ although an auction of fraud is made in 
the application for setting aside the sale, when no 


(c) Pral D—eoncU. 

attempt is made to substantiate tho allegation.. 
Rojonl Kant Bagehi v. Hossain Uddin Ahmed, 
4 C, W. N, 538, discussed and explained. Nava 
Kumar Roy v. Chdam Chunder Dey, I. L, R, 18 
Calc. 422 ; Abhoya Dossi v. Pudmo Luehun Mondal, 

I. L. R. 22 Calc. 802, and Daivanayagam Pillai v. 
BufVawiifif Aiyar, I. L, R. 19 Mad. 29, followed. 
Umakanta Boy v. Dino Nath Sanyal (1900) 

LI 1 .B. 88 Oalo.4; 
8.0. 6 O. W. N. 184 

18. Kxecuiionsale, 

applieation to set aside — Fraud — Irregularity— 
Code of Civil Procedure {Act XIY of 1882), ss. 244,. 
294 and 311 — Purchase by the decree-holder benami 
at a price less thanihai at which the decree-holder was 
permitted to bid — Limitation Act {X V of 1877), Sch. 

II, Art, 178. The purchase of proportv at an exe- 

cution sale by tho decree-holder, in the name of 
another person, at a price less than that at which 
the decree-holder obtained permission to bid for the 
said property, constitutes fraud which would vitiate 
tho sale. Mahomed Qazee Choudhry v. Ram LaU 
Sen, I. L. R. 10 Calc. 757, referred to. Art. 178, 
Sch. II, of tho Limitation Act, would govern such 
a case. Srimati Sarat Kumari Debi v. Nimai 
Churn Dey Sircar 1000 . 6 O. W. N. 806 

10, Application to 

set aside sale on (he ground of fraud — Previous suit 
with similar object dismissed— Procedure — Estoppel. 
S. 144 (e) of the Civil Procedure Code governs a 
ease in wUch a person seeks to set aside an aucUon- 
sale on tho ground of fraud and on tho ground that 
the decree-holder himself held a mortgara on tho 
property brought to sale. This plea had been 
urged successfully by the appellant in a r^lar 
suit brought by tho present respondent, but the 
former now pleaded that tho remedy should bo by 
suit and not by execution-proceedings. Per' 
Airman, J.—Vhe appellant cannot bo altowed to 
go behind tho issue decided in the course of the 
previous litigation. Gaya Prasad Misr v. Ran- 
DuiB Singh (1906) I. li. B. 88 AIL 081 

80. — Appiieation tO‘ 

set aside saUr— Limitation — Fraud — Onus of proof — 
What to prove exactly— Limitation Act {XV of 1877), 
s. 18. When a suit or application is, on the face of 
it, barred by limitation, it is for the plaintiff or 
ap^icant to satisfy tho Court of oiroumstanoes* 
wmeh would prevent the statute from having its- 
ordinary effect. In the case of an application for 
setting aside a sale in execution, where tho Mti- 
tioner relied upon the provisions of s. 18 of the* 
Limitation Act, 1877 : — Hdd, that it was incum- 
bent upon him to show that not only had he no* 
knowlew of the sale until some date within •thfee* 
years of his application, but that he was kept from- 
that knowledge in tho manner and the jot o f 
the persons specified In that section. PuRua 
Chandra Mandal v. Anuxul BmWAS (1999) 

I.Za&80O6lOb004 
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8L Effeot on yalldltj of sale — 

Beng. Beg. XX of 1795 — Tide of pwchanr. Re- 
gulation XX of 1795 directed that, wlien any Court 
•of civil judicature should have occasion to sell 
lands in execution of a decree, it should transmit a 
copv thereof to the Boanl of Revenue, which was 
with all practicable despatch to cause the lands to 
bo disposed of at the presidency, or in the district 
in which the lands were situat^, as they might 
deem most advantageous to the proprietor. In 
1843 a copy of a decree was transmitted for exe- 
cution to the Board of Revenue in compliance with 
the regulation, but no sale was then eifoctod. 
Afterwards two other futile attempts to sell the 
lands under the decree were mailc, and then the 
decree-holder sold the lands to a thin! party upon 
whose application the decree was executed by the 
.sale of the lands of the judgment-debtor under it 
by order of the Court, and without any further 
recourse to tho Revenue Board. Previous to such 
sale, the proceedings had been taken off tho file, 
and tho number of villages, owing to some inac- 
curacy, was differently stated in the later order, 
and the total sum was increased by adding tho 
interest which had accrued duo between tho two 
■orders, //cld, that the purchaser at the sale ac- 
quired a good title ; for it would bo contrary to 
gi^neral pnnciples, and a senseless addition to all 
the vexations of delay in tho course of procedure, 
to hold that when for any reason, satisfactory or 
not, tho execution of a final decree in a suit fails 
or is set aside and the proceedings as regards that 
■execution are taken off tho file, the whole suit is 
discontinued thereby, and tho further proccorlings 
for tho same purpose were to bo considei^ os taken 
in a new suit. Nor was it true in any material 
sense that either tho properties to be sold or tho 
sums to bo recovered wore different ; and tho prin- 
cipal object of the regulation being tho security of 
public revenues, that objbet had been fully an- 
swered by tho communication to the Commissioner 
in 1843, and tho procoodings which wore taken 
^ him upon it Mouxsu Nabaut Siboh v. 
AISHNANUITD MlSSER 

Harflh. 682: 2 Ind. Jur. O. 8. 1 
9 Moa L A. 824 
6W.B. P.0.7 

(e) DboBXIS AfTXBWABDS BBVXBSXD. 

22. Tide of pur- 

‘riboMf. If a sale takes place in execution of a 
decree in force and valid at the time of sale, the 
property in the thing sold passes to the purchaser. 
Prr Norman, J. — ^If the decree or judgment be 
Rfterwards reversed, the reversal does not affect 
^ validity of tho sale or the title of the purchaser. 
^UNDXR Kant Subkah «l Bissxsub Submah 
Ghugxbbbutty 7 W. B. 812 

Ftaiooddxbn Bboota n. finuMsuNNiasA Bn- 
m . 12W.B.606 

Bb h a b ii Lau. «. Rajah Ram 6 V . W. 281 


BALE IE EXEOUTZOE OF DEGREE-- 

eontd. 

16. INVALID SALES— eoaftf. 

(r) Dbcrbks afterwards reversed — ronfd. 

88. Remeal of por* 

lion of decree relating to eoete — Sale in execution for 
eosie. A sale in execution of a decree for cost is not 
cancelled when that part of tho deforce which 
mMle the plaintiff answerable for tho costs is set 
aside. Pkarbe Moneb Dosseb v. Coixkc'tor of 
Bbbrbuoom . 8 W. R, 800 

24. Sale made after 

order for poeiponement, Hdd, that an auciion-salo 
which was made bond fide under the authority of 
an order which at tho time of the sale was not in 
force, but had boon supcrseiled by a submupicnt 
order postponing tho- sale, was mmlo without 
jurisdiction and was null and void. Foujdar 

Khan v. Bainbb Doobby . . 3 Agra 8M 

26. Sale pending 

appeal — Decree reversed on appeal-^Righi of judg^ 
ment-dddor. S, having ubtainod a decree against 
M and another, brought to sale and purchased his 
propcirty pending appeal. Tho decree having been 
reversed : — Held that M was entitled to tho ro- 
sioration of his property, and not merely to the 
proceeds of the sale. Sadasivayyah v. Muttu 
Sabapathi CuBTTi . . I. li. B. 6 Mad. 100 

Su Lati Koobr V. Sobadra Kooer 

I. li. B. 8 Calo. 720 : 2 C. L. B. 76 

Naoikdas Dbvchand V. Nath A Pita m bar. 

10 Bom. 287 

20, Reversal of decree 

on appeal before eanfirmfiiUm of mU^Pur^ 
diaser, right of. Plaintiff's title to certain land in 
dispute was derived from tho purchaser at a Court's 
sale, under a decree which was roversqd on appeal 
subwquontly to tho salo Ijcfore it had been con- 
firmed. //eld, that tho Court which had made the 
decree ceased, from tho moment of tho reversal, to 
have jurisdiction to take any further steps to exe- 
cute tho decree. Though tho Court, when it 
confirmed tho sale, was probably not informed that 
its decree had Ix^n rovorsod, and tho purchaser 
was probably ignorant of it, yet the act of the Court 
in completing the sale was none the lt!8s without 
jurisdiction, and, being without jurisdiction, could 
confer no title. If a docrco bo reversed after a sale 
under it has become absolute, and a certificate has 
been granted to the purchaser, tho title of tho pur- 
chaser is not affected by the reversal of tho decree. 
A purchaser is bound to satisfy himself as to tho 
jurisdiction of a Court to order a sale, and this 
obligation continues until tho sale is completed. 
Before he applies to the Court to confirm the salo 
and grant him a certificatob the purchaser ought to 
ascertain tiiat tho decree under which tho sate was 
ordered is stiU in oxistenoo. Basaffa v. Dundaya 
1. Zi. B. 2 Bom. 640 

87, — — Bole tR eEseiiltbn 

pending appeal from deener-^AprHeaUon for 
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(e) DeCBB£ 8 AVTEBWABD8 nBVXB8lD— COIlfcl. 

eanllrmaticn o/ wU alter tevereal of decree— Court nol 
competeni to grant eonfirmation^ivil Procedure 
Code, s. 312, Where a sale in execution of a 
decree has taken place pending an appeal, and the 
decree has subeequently been reveroed. the Court 
executing the decree cannot, after such reversal, 
grant confirmation of the sale. Baeapm bin 
Malappa Aki v. Duntlnya bin Shiidingaya, 1, L. R, 

2 Bom, 640, referred to. MtiL Cuamo v, Mukta 
Prasad . . I. Ii. B. 10 All, 88 

88. Remedy a! 

parties aggrieved — Sait for reversal of sale. When 
a property is sold in execation of a decree which 
had b^n in force at the time of sale, but which was 
eventually act aside on appeal, the remedy of the 
party aggrieved is by a suit for the reversal of the 
salo, and not by a suit for the recovery of damages 
for the loss sustained. Annundo Cuundbu 
Bankbjxe V. Shuuiul CiiUNDRA Debea 

8 Hay 684 

80. Right to recover \ 

land, A sale in execution of a decree, made while 
that decree is under review^ cannot stand if the 
decree is subsequently reversed. The party dis- 
poascBBcd under the decree is entitled to recover 
the land with mesne profits. Bhoolixio v. Uam- 
VABAiH Mookeiueb . W. B. 1864, 180 

30. Suit to recover 

possession-^Reium of purchase-money, A had sued 
R and others for possession of two mouzahs with 
mesne profits and obtained a joint decree against 
them in the absence of E. In execution A was 
• about to put up the rights and inti^rost of E in 
mouzah Q when R qjiplicd for a re-trial under Act 
Vlll of I860, B. 110. The iictition was rejected 
and the property sold, tlio decree-holders becoming 
purchasers. R appeaUid, and the High Court 
remanded the case to the Judge, who, after inves- 
tigation, set aside the ex parte decree and revived 
the suit, holding, after re-trial, that R had no inter- 
est in the mouaahs in suit, and was not liable to 
the claim of A, The latter appealed and the High 
Court Voided that R had been in possession of 
mouiah J, and was liable for the mesne profits. 

R then brought a suit for possession of a share of 
the mouzah which had bran sold in execution. 
Hdd, that the plaintiff could not in justice seek to 
recover this property from the defendants without i 
offering to pay tnem the debt which ho owed them, 
and which formed part of the consideration-money. | 
Gowbrr Boyjo Nats Pebshad v, Jodha SiNon j 

10W.B.416 

8L Suit for posses^ 

skn against audwn^pnrehaser by setting aside saU 
^va Procedure Cede [A^X of 1877), s, 244. In 
execution of a decree certain property was sold in 
pursuance of an order under a, 244 of the Civil Pko- 
oednre ODde^and purchased a person not a party 
to the suits who subsequently obtained poss e ss io n 


(s) Decrbbs attbrwabds bxvbbsed— ooafd. 

of the property. That order was subsequently sei 
aside. In a suit by the judgment-debtor to recover 
possession of the property from the auction- 
purchaser by setting aside the sale i—Hdd, that the 
order directing the sale had the force of a decree, 
and that the plaintiff was not entitled to the relief 
claimed. Jan Ali v, Jan Ali Chowdhry, 1 B, L, R, 
A, C, 66 : 10 IK. R, 164, followed. Muhari Sikoh 
V, PRYAO SiNoii • . I. L. B 11 Oalo. 868 

88 - Rx parte decree 

the validity of which is impeached — Notice to pur^ 
chasers. In a suit by S in his own right as well as- 
on behalf of his minor brother, to cancel an cxecu* 
tion-salc held in execution of an ex parte decree, to- 
cancel the said decree and two bonds entered into 
by members of their family during the plaintiifo'' 
minority, and to recover possession of a share in 
the ancestral property which had boon sold, it was 
found that the aiivances of money for which the 
bonds were executed were made without proper 
inquiries as to the necessity for the loan, and that 
the minors were not properly represented in the- 
suit in which the ex parte decroo was obtained. 
Hdd, that the mortgage-bonds under such circum- 
stances were invalid against the plaintiffs, and that 
it would bo carrying presumption too for t6 say 
that a decree so obtamM must be taken to be valid 
os against the minors. //ekf,that the auotion-pur* 
chasers could not protect themselves by relying on 
the decree and execution-sale after having received 
distinct notice that the mother of the plaintiffs 
challenged the validity of the whole proceedings. 
JUKQEB LaLL V. SUAM LaLL MiSSXB 

80W.B.180- 

Where no such notice has been given, the sale 
woukl continue valid. Ram Jbwun Lat«t. v. Skam 
Lall Misser . . 80 W. Bb 188 

88. - Effect of reversal 

of decree upon sale in exceidum— iSfede to bond fide 
purchaser, not a parly to the decree, dudinguishet 
from saU to decree-holder, A salo having duly taken 
place in execution of a decree in force at the time* 
cannot afterwards bo set aside as against a bond 
fide purchaser, not a party to the decree, on the 
mund that, on further proceedings, the decree 
has been, subsequently to the sale, reversed by 
an Appellate Gou^ A suit was brought by a judg- 
ment-debtor to set aside sale of his property m 
execution of the decree aminst him in force at the- 
time of the sales, but afterwards so modified, as- 
the result of an appeal to Her Majesty in Council,. 
that,aB it finally Btood,it would have been satisfied 
without the salM in question having tidmn plaoe,. 
He sued both those who were punmasen at some* 
of the sales, being also holders of the deerae to- 
satisfy whicA the sales took place, and those 
were bondfidn purchasersat other sales^undes the 
same decree, who were no parties to it. HeM, that, 
as against the latter purchasers^ whose position 
was different from that of the deoee-Mdlog. 
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(e) DBCBBSS AITBBWABD8 UYEBBID— eoneU. 

purchAsers, the suit must be diamisiiec]. ZAUf-vii- 
Abdin Khan v, Muhammad Asohab Au Khan 

I. L. B. 10 AU. 166 
L. B. 15 I. A. lA 

84. Civil Prueedure 

Code, 1S82, m. 108, 244, and 314Sah in exeeu^ 
tion o/ an ex parte decree and purchase, by the decree^ 
h6lder’--Canfirmation of the sale — Subeequenl setting 
aside of the ex parte decree — Applieation by a suh- 
segueni purchaser in exeeation of anoiJur decree to 
set aside the sale on the ground that the ex ptrte 
decree had been set aside. Cortain itntnovcablo pre- 
|ierties were bdIcI in execution of an ex / arte decree 
and were purchased by the dctcree-holder liimself. 
After the confirmation of the sale, the decrcH) was 
set aside under s. 108 f>f the Civil I'rocoduie Code 
at the instance of some of the defendants in tho 
original suit. On an applieation under s. 244 of 
the Civil Procedure Code having been made by a 
prior purehasiT of the said properties in excinitioii 
of another decree, to set aside tho sale held in exe- 
cution of tho ex parte decree, the defence wim that 
the application could not conic under s. 244 of the 
Civil Procedure CVkIc, and that the sale (tiiild not 
bo set aside, as it had bc'cn eoiifirnicd. Held, that 
the case was one under s. 244 of the Civil Procedure 
Code ; and Uiat the ex parte decrco having been 
set aside, the salo could not stand, inasmuch ns 
the decree-holder himself was the purchaser. 
Doyamoyi Ihsi v. jSfarcif Chunder Moroomlnr, 
/. L, R. 2d Calc. 175 ; Beni Persad Koeri v. Lakhi 
Hai, 3 C. W. N. 6 ; Durgn Charan Mandal v. 
Kali Prasanno Sarkar, I. L, R. 26 Calc. 727; 
Nateab Zuinuhabdin Khan v. Mohammed Asghar 
AU, L, R. 15 /. A. !2 : /. L. R. 10 All 166 ; and 
Mina Kttnuiri Bibee v. Jagat Saitani Bibee, 1. L. R. 
10 Calc. 220, refened to. Skt Umedmal v. Srinatu 
Roy . . I. L. B. 87 Calc. 810 

4 O. W. N. 608 

86. — ^ Purchase by 

ieerteAuMer — E^ect of reversal of decree upon sale 
in execution — Civil Procedure Code {Act XIV of 
1882), a. 244. A obtained a decrco against B for 
rent. B appealed and questioned only tho rate of 
rent. Ponding the appeal, A took out execution, 
sold B'a property and purchased it himself. Sub- 
Bcqnontlv Bns appeal was allowed and tho decree 
was modified, and he applied to set aside the sale 
under s. 244 of the Civil -Procedure Code. Held, 
that, inasmuch as tho Appellate Court set aside 
tho decree and made a now decree in lieu of the 
deeroe passed by the first Oourt, the sale having 
taken place in execution of tho decree, which was 
set aside by the Appellate Courts could not stand. 
Zainul-dbdin Khan v. Mvhatnmad Asghar AU 
Khan, L L. R. 10 Att. 166 : L. B. 16 L A. 12, and 
Set Unudnud v. Srinaih Soy, 1. L. B, 27 Cede. 810, 
referred ta Chandan Sinoh v. Ramdbni Singh 
(1904) . I. L. B. 81 Oolo. 496 


BAIJS IB BZBCX7TION 07 DXGBBB. 

canid. 

la INVALID SALES-conld. 

(/) Dbcbbb found to havh been satisfied. 

86. purchase by one 

of several judgmcnt-debtora---FuU Bench ruliftg. 
Where a decree was purchased by one of tho judg- 
ment-debtors and afterwanis executed an«l pro- 
jwrty of the other judgment-debtor solil in execu- 
tion of tho decrees anil it was eventually held by a 
Full Bench in tho case that the piirehase of tho 
deereo by one of the debtors was a satisfaction of 
the decree : — /hid, in a suit against the execution- 
purchaser to have tho sale declarod invalid, tliat 
tho salo must bo sot aside. Diqamri.'hf.r Dkbia v. 
Esuan Cuunoer Sein . 15 W. B. 87Sl 

87. ^..Order for sale and 

sale in execution under a decree previously satisfied. 
An orrlcr for sale and a sale under such onler aro 
ultra vires and nullities if the decree which is onlered 
to 1)0 cxccutiHl has been satisfied by payment into 
Court of tho dccrcilal money before the onler is 
made. Chunni v. JjAla Ram I. L. B. 16 All. 6 

88. Bale in execution 

of decree already satisfied"-‘Bond fule purchaser at 
such sale — Right of foich purchaser. Where a person, 
a stranger to the proceedings, purchases property 
bond fide at an auction-sale held in execution of a- 
decreo, tho sale to him cannot bo set aside on tho 
ground that the cloorce hod alrearly been satisfied 
out of tho Court at tho time the 'sale was held. 
Rewa Mahlon v. Ram Kishm, I. L, R. 14 Calc. 18 : 
Ij. R. 13 I. A. 106, and MtAhnra Mohun Chose v. 
Akhoy Kumar Milter,!. L. R. 15 Calc. 5^7, followed. 
Yellafpa V. Ranch andra I. L. B. 81 Bom. 468 

80. Mortgage decree, 

sale in execution of — Purchase by a ihirtl ‘party while 
the decree and tJ^e order for sale are valitb—Effeet on 
sale of reverml of ex parte decree — Right of redemp- 
tion of mortgagor. A mortgagor is not entitled to 
redeem the propiTty which was pun^hasi'd by a 
thin! party at a sale held in execution of an ex parte 
mortgage-decree and confirmed whilst the ex parte 
decree was still in force, though tho said decree 
wiw set asidu and subsequently ro-afiirmcd after 
trial. Mukhoda Dassi v. Gopal Ciiundeh Dutta 
I. L. B. 86 Calc. 784 

Mukhoda Dasi v. Heh Chunder Biiattachar" 
JEE 8 O. W. N. 766 

See Zainulabdtn Khan v. Muhammad Ashoab 
A u Khan. 

I.Ii.B,10AU.166 : L. B. 16 I. A. 19 

40. Civil Procedure 

Code, 1877, s. 246 — Execution of cross-decrees — 
Power of Court executing decree — Bond fide pier- 
ehoser — Presumption of validity of order for sale, 
it a Court ordering a salo in execution of a deereo 
has jurisdiction, a purchaser of the property sold 
is not bound to inquire into the correotness of tho 
order for exooution any more than into the oorroct- 
ness of the judgment upon which the exooution 
issues. Notwithstandiug anything in s. 240 of tho 
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16. INVALID SALES-conlcl. 

(/) DBCBEB found to HAVB BBIN BAT18FIBD— «OflIli. 

Gudo of Civil Procedure, he ia not bound to inquire 
whether the judgment-debtor holds a croaa-docroo 
•of higher amount against the decree-holder any 
more than he ia to inquire, in an ordina^ case, 
whether the decree, under which execution has 
iiMued, has been aatisficd or not These are ques- 
tions to be determined by the Court issuing exe- 
cution. Where property, sold in execution of a 
valid decree, under the order of a competent Court, 
was purchased band and for fair value:— -//eZd, 
that the mere existence of a cross-decree for a higher 
.amount in favour of the judgment-debtor, without 
.any question of Wid, would not support a suit by 
the latter against the purchaser to set aside the 
•sale. Rbwa Mauton v. Bam Kisiien Sinuii 

I. Ii. B. 14 Galo. 18 
l.,B.18L A.106 

41. ■ Title of auction^ 

piirehtuer — Purchaser whether hound to enquire into 
the validity ol the order under which the sale takes 
pbes.* Where under a decree upon a mortgage the 
.-sale of certain property is ordered, and such pro- 
perty is sold at auction in pursuance of such order, 
and the sale is confirmed, the auction-purchaser 
take.s a good title, even though the decree was one 
which the Court ought not to have made. The 
purchaser at a sale under a decree is under no 
.obligation to look behind the decree to see whether 
the decree has been rightly made. Matadin 
Kasodhan v. Kazim Husain, 1, L, R. 13 AIL 432, 
.flistingnishod. Rewa Mahion v. Ram Kishen Singh, 
L L. R, 14 Cak. 18, and Mukhodn Dassi v. Oopal 
•Chunder Dutta, L L. R, 28 Cak, 734, referred to. 
KAUBSILLA V. ClIANDAB SbN 

1.L.IU88 A11.877 

48, - Suit to set aside 

,sak — Fraud-^Aueiion-purchaser acting hand fide--^ 
FravdideiU execution of a decree after adjustment--- 
Execution of decree adjusted, hut of which satisfac- 
.Hon has not hecn entered, effect of, on rights of in- 
noeent purchaser — Adjustment of decree without certi- 
fying. In 1881 R obtained a decree against M for 
possession of certain property with costs. Sub- 
Boquentiy a compromise of the questions at issue 
in the suit was come to between R and M, one of 
the terms of which was that R gave up his claim to 
oosts. Satisfaction of the decree was not entered 
up in Court. In 18M K, pu^rting to bo acting 
.on b ftbAlf of E, but without his knowledge or sanc- 
tion, applied for execution of the decree for costs 
and in wo execution-proceedings which followed a 
•share of if in a tank was sold and purchased by A. 
M thereupon brought a suit against A, R, K, and 
others to set aside the sale, alleging that the whole 
of the execution-proceedings had been taken with- 
out notice to him, and had been fraudulent^ taken 
by the defendants in coUusion with one another in 
order to deprive him of his diare in the|tank. It 
was fbund that A'e purchase was an innocent one 
tBBdnntalnted with fraud. upon the authority 


BALB IBUXBOUnOS OF DBOBBB-. 

eonid. 

16. INVALID SALES-coimU. 

(/) DbcRBB found to HAVB BBBN BAriSFIBD COM. 
of Rewa Mahton v. iRam Kishen Singh, L. R. 13 
I. A. 106 : 1, fj. R. 14 Cak. 18, that the sale could 
not bo set aside. Such a sale could only bo set 
aside if it were shown that the Court had no juris- 
diction to execute the decree ; but as the decree 
remained an unsatisfieil decree so far as the Court 
was concerned, and capable of being executed, the 
ci>mpromise not having been certified to the C^urt, 
the Court had jurisdiction to uxociite it. Pat Dost 
V. Sharup Chand Mtda, /. L. R. 14 Cak. 376, 
commentixl on. Hdd, further, that the execution- 
proccodini^H c|Ould not bo hold to bo void, as, 
although instituted by a iwrson who had no au- 
thority to institute them, they were instituted in 
the name of the decree-holder, and neither the 
Court nor the auction-purchaser was bound to see 
that the application was mado hond fide on his 
behalf. Mothura Mohan Uieosb Mondul v. 
Akhoy Kumar Mittbr . I. L. B. 16 Oalo. 667 

(g) 1 )bgrrb.9 against wrong Pbrsons. 

48 , . Right to have sdk 

set aside where decree was against wrong person as 
representatives — Subsequent claim hy proper rsprs- 
sevtative — Estoppel — Quiescence. One S died in- 
debted to the second defendant, M. On his death 
his widow, T, became his heir, as ho left neither son 
nor brother surviving. In 1878 M brought a suit 
to enforce payment of the debt duo by the deceased 
S, and he maile B, the mother of S, defen^nt in 
the suit, omitting T altogether. On 30th August 
1878 M obtained an ex parte decree, and on the 
26th July 1880 the house of 8, then in the posses- 
sion of B, was sold in execution, and the first de- 
fendant, R, purchased it On 0th September 1880 
the sale was confirmed, and on 26th November 
1880 R was pot into possession. On the 10th of 
December 1880 one 8 presented a petition on 
behalf, as he alleged, of the plaintiff T, the widow of 
8, to set aside the sale. Ho did not produce any 
authority from her, and his application was rejected 
on the 14th Juno 1881. On the 31st October 1878 
T adopted tho plaintiff B under an authorhy, as 
she alleged, of her deceased husband 8. '• Ih 1881 
T filed tho present suit on behalf of her adopted 
son, B, to sot aside the sale and to recover the 
house. HM, that tho plaintiff was entitled to 
have tho sale set aside and to recover possession of 
the house. The ostata was vested m T as legal 
representative of her deceased husband. Had T 
wilfully put forward B as the representative of 8 
BO OB to deceive and misload Jf, then, no doubts 
die might be held bound the deem obtained 
by the latter against B. Her mere quiescence, 
while M wilfully sued the wrong person, could not 
affect her legal rights, or deprive Mr adopted son, 
the plaintiff B, of his rights. He coiml not be 
bound by a suit and sale to which he was not a party 
either in person or by representation. Baswabtafa 
SHiDAFAeL Ranv I. Zi. & 9 Bobl 86 
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(A) Dicbu wnmouT Powbb of Bali. 

44. — — • 8ak under decree 

giving no fewer of eak-^Paiiiium of taewad-~-Tarwad 
ddd-^enetruelion of decree — Decree eaejdained hy 
judgment. In 1870 tho managers of the plaintiff’s 
tarwad demised certain land now in suit on kanom. 
In 1886 they sued to redeem tho kanom, and a 
decree was passed that the plaintiff do pay a certain 
sum to tho kanomdar, and that he do surrender 
the land ; but in the judgment it was said that tho 
kanom amount should bo charged on tho land. In 
1886 tho tarwad was divided, and tho land above 
referred to was allotiod to the present plaintiff’s 
branch. In 1887 the kanomdar in execution of the 
above decree, brought tho land to sale, and it was 
purchased by defendant 1. Held, that tho sale was 
not binding on tho plaintiff. Sankara v. Kklf 

I.L.B.14Mad.29 

(t) Decree amended after Kzecution. 

45. — — - Civil Procedure 

Me {Aet XIV of 1882), e. 206--Amendment of 
decree after execution, in a suit for money against 
tho kamavan and two nnandravans of a Malabar 
tarwad, the judgment directed a ” dociee for the 
plaintiff as prayed,’* but tho decrco ordered pay- 
ment by one anandravan only. Land bebnging 
to the tarwad was attached and sold in execution, 
an objection by tho other moinbors of the tarwad 
having been overruled. After tho sale, the dccreo 
was amended and brought into conformity with 
the judgment. In a suit brought by other membors 
of die tarwad against tho karnavan, tho docrec- 
holder and the execution-imrchascT, it was found 
that tho judgment-debt hod been contracted for 
proper tarwad purposes, and that tho land hod been 
sold for its proper value. Held, that the sale was 
binding on the plaintiffs. Pydel v. CuATHArpAN 

I. L.B.14Mad.lS0 

See CnATHAFFAN V. Fyoel. 

I. L. B. 15 Mad. 408 


(/) Want or Saleable Interest— coiifcf. 

prior to the proclamation of sale, is not sufBoieni 
to enable an auction-purchaser to set aside the 
sale on tho ground that tho judgment-debtor had 
** no ulcablo interest ” in the property within tho 
meaning of s. 313 of tho Civil FrociHiure CSode. 
Nahnrmul jlfansori v. Sadut Ali, 8 C. L. B. 468, 
distinguished. Pbotap Cuundeb Cjiuckerbuttt 
V. Panioty 

I.L.B.9Calo.ff0e: 18 O. la B.:488 

48. - — Afj^icatian to 

aetaMt aale^'* SideMe iniereat.'* A misrepro- 
Bcntation or concealment in tho sale notification 
which induces a purchaser to buy a property for 
much more than it is really worth, although that 
misrepresentation or concealment may be fraudu- 
lent, is no ipouiid for setting aside a sale under s. 313 
of tho Civii ProcMHliire Code. Tho moaning of 
8. 313 is, that when a piirc'hasctr under nn execution 
sale buys a property which turns out to have no 
existence at aU, or to bo of no saleable value 
whatever, the Court may then set aside the sale 
under s. 313. Ddroa Sunoari Devi v. Goyinda 
CnuNOBA Addy L L. B, 10 Oalo. 868 

49. - - - Decree againat 

insolvent — Official Assignee. — Purchaser at exeeu- 
tion-aale-^Setting aside sale. Where in execution 
of a decree passed against a person who had pro- 
viously been odjiidiratcd an insolvent, portions of 
his proiicrty (then vested in tho Oflicial Assignee) 
are attached and sold, tho purchaser is ontitM to 
have tho sales set aside under s. 313 of tho Code of 
Civil Procedure, notwithstanding that tho Official 
Assignee acquiesces in the sale, ami is content to 
receive the sale-proceeds. Dinobundiioo Pal i’. 
SuosHBB Muhun Pal . I. Ii. B. 9 Gale. 817 

S.C. Denoiiunduoo Pal v. Siiusiii Mohun Pal 
CiiowDURY . 18 C. If. B. 00 

8.C. Ram Soondub Dry v. Shoshi Mouun Pal 
CnowDHRY . . 11 O. Ii. B. 889 


O') Want of Saleable Interest. 

,48. OiYil Procedure Code. 

1877, B. 818 — Purchaser knowing judgment-dehtor 
has no interest. A person who purchases immove- 
able poperty at a sale in execution of a decree, 
knowing that tho judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of 
provisions of s. 313 of Act X of 1877, which were 
dcsimed for the protection of persons who inno- 
cjntly and Ignorantly purchased valueless property. 
Mahabib Prasad v. Diiuman Das 

I. If. B. 8 AIL 687 

- - OIyU Procedure Code, 

# It aufo— “ Saleable tn- 

The fact that property sold in execution of 
a deorw is subject to a mo^ngo upon which a 
uocreo has been obtained, which f£st is not disclosed 


60. 


Properly ernsered 


hy mortgage — Saleable intereM. In execution of a 
rent-decree, dated 22nd May 1879, certain immove- 
able property was sold in execution and purchased 
by the ap^wllant on tho 21st February 1880, no 
mention having been mode of any incumbrances. 
On the 9th May 1879 a decree was obtained uimn 
a mortgage executed by the original judgment- 
debtor, and in execution of that decree the property 
which had already been sold was attached, and on 
the 11th March again sold in execution of tho second 
decree, it being alleged that tho property was 
covered by the mortgage which was prior in dato 
to 'the former decree. Tho appellant thereupon 
applied that tho sole of the Olst March should be 
set aside under s. 313 of the (Jivil Procedure Oode. 
and his purchase-money directed to be returned to 
him. Hdd, that if, as a fact, the property sold waa 
sovered by ^e mortgage, there was. undes the' 
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le. INVALID SALES-eofUi. 

(7) Want of Salbabu Ixtibbst— eonfcl. 

circiimMtancciB, no such Raloablo interest in the judg- 
ment-debtor at the time of the sale on the 2l8t 
February 1880 as would prevent the operation of 
a 313 of the Civil Procedure Code, inasmuch as 
under that sale the purchaser would bo unable to 
get the particular property purchased by him, and 
that the sale must bo set aside. Nararmul Mar- 
WARi VL Sadut Am . • 8 0. L. B. 468 

61. - - 8fdt under al~ 

taehmeni during suhsistenee 0 / prior aUachmmi — 
SaUMt ifUcrest, In execution of a decree obtained 
on the 16th August 1870 the property of the judg- 
ment-debtor was attached on the 17th August 

1877. The sale of the attached property was'i^st- 
poned, pending a suit instituted under the direc- 
tion of the Court by a claimant to the attached 
property. This suit having been distnissod on the 
13th September 1878, the decree-holder on the 25th 
September applieil for a salo of the proporty,'*and 
thif 10th Pocomlx^r was fixed for the sale. ^^Mean- 
wiiik), on the 13th December 1877, a decree had 
boon obtained by another fiarty against tho judg- 
ment-debtor, and in execution of this decree the 
same property was attached on tho 13th September 

1878, and under this attachment a sale took placo 

on the 16th November following.'*'' On tho 10th 
December, as fixed, tho property was again sold 
under the first atUchmont. The ^ auction -pur- 
ehaecrs at that sale, on tho 0th January 1870, 
applied, under s. 313 of the Civil Procedure Code, 
to set aside the salo, on the ground that the judg- 
ment-debtor had no Haloablo interest. Hdd (revers- 
ing tile decision of tho lower Court), on tho authority 
of tho following cases, — Oogaram v. Kariick Chunder 
Singh, B, L. R, Sup. Pol. 1022 : 9 W. R. 614 ; 
LaUa Joogvl LnU v. Bhnkha Chowdhry, 9 W. R. 
244 ; and Kariick Chunter Singh v. Oogaram, 2 
W. R. Min. 4H, which the (^iirt felt bound to follow 
while it doubted their correctness, — that tho sale 
must bo sot aside. Crukta Panda v. Gobfr- 
BHONB Dabs • 6 O. L. B. 86 

69. - - ZMdor having no 

sdUaih intennt in portion of property. S. 313 of tho 
Civil Ftoceduro Code only applies to cases in which 
the judgment-debtor has no saleable interest in 
the properly solii It does not apply to cases 
where the judgment-debtor has no saloablo interest 
in a portion only of the property. In the maUer 
of the pdSlitm of Ram Coomab Dby. Ram 
Goomab Dry vl Shubhkb Brooshun Qhosb 

LZibB. BCalo. 626 

68, Judgnuni-ddbior 

^Bepresenioiivo^^SdU of immoveable property-^ 
BMng aside sols. In the event of the death of tho 
jndgment-debtor, notice must issue to his repre- 
■entative before the sale of immoveable property 
otSn be set asida under a 313 of the Code of Civil 
Procedure, albdt, that the ■ection makes no express 
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(7) Want of SalbabiiB Intbbnst^— concU 

provision for the appearanee of the representative. 
Bala Kadab a Qflam Mohidin 

I. L. B. 7 Bom. 424 

64. Civil Procedure 

Code, on. 213, 220 — Transfer of exeeution of decree to 
CoUeeior-^urisdiction of Civil Courts to enieriain 
applieation under s. 313— Rules prescribed by Local 
Chvemmeni under s. 320 — Notification No. 671 of 
1880, dated the 30th AugusL Held, that an applica- 
tion under s. 313 of the Civil Proeeduro Code by 
tho purcihaser at a salo in execution of a decree 
which had been transferred for execution to the 
Collector in accordance with tho rules prescribed by 
the Local Government was ontortainable by the 
Civil Courts, and tho Collector had no jurisdiction 
under the Code or under Notification No. 671 of 
1880 to entertain it. Madhu Prasad v. Hansa 
Kuar, I. L. R. 5 All. 314, referred to. Natru Hal 
V. Lacttmi Narain I. L. B. 9 All. 48 

See Keshauubo v. Radhb Prasad. 

I. L. B. 11 AU. 84 

66. Civil Procedure 

Code, s. 313 — Setting aside sale in execution of decree 
— Incumbrance. Tho f|ju;t that property sold in 
execution of a decree is incumbered, even when the 
incumbrance covers tho probable value of the pro* 
perty, is not suffleiont to sustain a plea that the 
person whoso property is sold had no saleable in- 
terest therein. S. 313 of the Gvil Procedure Code 
contemplates that either tho judgment-debtor had 
no intorost at all, or that tho interest was not one 
he could sell, and tho fact that the property may 
fctcih littlo or nothing if sold does not affect the 
qui^stion. Naharmul v. Sadut Ali, 8 C. L. R. 468, 
distinguished. ProUip Chunder ChuckerbuUy v. 
Panioly, I. L. R. 9 Cdk. 606, referred to. Sant 
Lal V. Ramji Da9 • • I. L. B, 9 AIL 167 

{k) Salx contrary to Law. 

66. Sale in eantra- 

veniion of the provision of the Transfer of Property 
Act (/r of 1882), s, UO-^ale by mortgagee in erecu- 
lion of decree. — ^Property subject to a mortgage 
having been sold by the mortgagee os holder of a 
decree against the mortgagors, a separate suit was 
brought by tho mortgagors to set aside the sale as 
being in contravention of a 09 of the Transfer of 
Property Act Hdd, that, although the sato was 
contrary to the provisions of s. 09 of the Transfer 
of Property Act» that section being for the benefit 
only of a particular class of persons, namely, those 
concerned with a right to r»ieem mortgageo pro- 
perty, such a salo was not void, hat voidable* 
Mayan Pathuti v. Pakuban 

I. Ii. B, 99 Had. 847 

See Mabtand Balxbuhna Bhat vl Dhondo 

Damodab Kulkabni I. Zi. B. 22 Bom. 624 

and BbUSAPPA MuDALTAB cl CtoMMNBOIAL anp 

Land Mobtoaoi Bank I. L, B, 28 Xi^ ^ 
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{k) Sals contrahy to 


Law— 


57. Sale contrary to 

pnmaitma of Transfer of Property Act (IV of I8S2)^ 
s. 99~-^Moiigage of annuity~Salc of attached pro- 
^y at instance of mortgagee — Highi of son md party 
to suit to redeem his share— Sights of Hindu debtor's 
son after attachment and sale. In 1848 an annuity 
had been Hottlcd on plaintifT’a anccBtor and hie 
heirs in consicloration of his withdrawal from a suit 
for partition then pending;. Jn 1878 plaintiff’s 
father and others then onjoyinf; the annuity exe- 
cuted a bond for money due by them, mortgaging 
their rights under the said annuity. Instalment 
(iiio under the bond having falien into arrears, a 
suit was brought in 1889 in rcsjioct of them, and a 
decree obtained, which contained a provision that 
the right t>o the annuity should bo liable to l)e pro- 
ofed against for the amount so duo. Plaintiff 
was born in 1801. In 1803 an application was 
made for the issue of a proclamation of sale, and 
a sale ensued and a certificate was given to the pur- 
chaser, who was the decree-holder. Plaintiff hav- 
ing instituted this suit to set aside the sail] sale or 
to have it declared that it did not affect his right 
under the said annuity : — Held, that, inasmuch as 
the decree was, on its true construction, not a 
decree for sale, the case was one of attached pro- 
perty being sold at the instance of the mortgagee 
in execution of a money-decree, and so within the 
prohibition of a 00 of tho Transfer of Property Act. 
The conditions under which a sale of mortgaged 
property is permissible under that section are not 
Hntialiorl imloas there is a docrco for sale ; and in 
the absence of such decree, the sale is prohibited ; 
that although a sale in contravoritioii of the section 
is not absolutely void for all purposes, it is at least 
void against all persons who were not parties 
to the suit in which tho decree for money was 
obtained ; that the rights of a Hindu debtor’s son 
may bo concluded by a proper mortgage decree 
ami sale thereunder, or, if there is no mortgage, by 
:i decree for money and sale of tho attached pro- 
perty, but they aro not affected by a sale brought 
about in defiance of s. 99 ; that the suit was noc 
barred by s. 244 of the (>de of Civil Procednre ; 
and that plaintiff was entitled to a dorree for the 
redemption of his share. MuTHUUAMAif Guxtti v. 
Kttappasami . I. li. B. 22 Mod. 872 


(1) WaHT op JUBISOIOTIOV. 

58. • Effect on validity of sale— 

syoperty attached in execution of decrees of Munsif 
und District JndgeSale of property under order 
^Munsif— Civil Procedure Code^ 1882^ e. 288, 
Where certain immoveable property, which had 
been attached in execution of two decrees, one 
a Munsif and the other by the District 
^^ourt to which such Munsif was subordinate, was 
* 1 ? • the order of the Munsif : — Hdd, following 

^PraeadY. SaranUL L, R 4 AU. 869, that 


BAIdil IN E2CECU>FI0N:0F DEOBEB-- 
contd. 

Id. INT.ALli) SALES-eoatil. 

(1) Waitt Of JuRianiOTiON— 

the sale was bad, by reason of the Miinsif’s want of 
jurisdiction to order it. Aghork Nath v. Shawa 


SUNDARI I. li. B. 5 All. 615 

59. — — - CivU Procedure 


Gods, 1877, s. 286 — Attachmerd of property in rxeeu- 
ttbft of decree of tm Courts — Postfxmemenlt of sale by 
Court of higher grade^Sale of profierly under 
of Court of lower grade. When several decn>cs of 
different Courts arc out against a jiidgmont-dcbtur, 
and hin immoveable pro]ierty has boon attached in 
pursuance of them, tho Court of tho highest grade 
where such (Aiurts are of different grimes, or the 
Court wliich first cdTcctiiatod tho attachment where 
such Courts aro of ( ho same grade, is, under s. 285 
of tho Civil Procedure Coiio, tho Court which has 
tho power of deciding objections to tho attachment 
of determining claims iniulo to tho property, of 
ordering tho salo thereof and reciuving tho sale- 
(trocoods, and of pnividing for their ciistribution 
under a 295. HeUt, Ihcndore, where tho iiiimovo- 
ablo property of a judgmcnt-ilcbtor was attachod 
in execution id several decrees, ono a Munsif's 
dccreo and the rest a Suborriinatn Judge’s decrees, 
and the Subordinate tludgo p)st|iunod the salo of 
such property, but tlic Mnnsit refused to do so, and 
such proiicrly was sold in (fXtioution of the Munsif’s 
dfH.;ree, that tho salo was void as having boon mode 
in pursuance of tho order of a Court which had no 
junsdiction to direct it. In the matter of the 

S eiitionof Badri Prasad. Badri Prasad v , 
ARAN Lai. . I. L. B. 4 AU. 869 

00. - - — — - — CivU Procedure 

Code, 1882, s, 285 — Attaeh,ment of the same property 
by two Courts of different grades, Tho operation of 
a 285 of the Code of Civil Procedure is not affected 
by the fact that prior to the attachment mado by 
tho Court of higher graile, proceedings subsequent 
to attaohmont may have taken placo in tho Court 
of lower grade in execution of the dccreo of that 
Court Badri Prasad v Saran Lod, I, L, R, 4 All, 
359, Aghore Nath v. Shnma Sundari, I, L, B, 6 AU, 
616, and Muttakaruppan Chetti v. Mathuramalinga 
Chetti, I, L, B, 7 Mad, 47, referred to. Balkishkn 
V . Narain Das 1. Ij. B. 18 All. 348 

61 — - - Civil Procedure 

Code (Act XIV of 1882), ss. 286 and 295— Decree, 
transfer of — BaieabU distribution, S. 205 of the 
Civil Procedure Code does not requiro tho transfer 
of a decree to the Court where the process of real- 
ization takes place as a condition precedent to an 
application under a 285. Har Buagat Das 

IfARWABl V . AnANOABAM MaRWARI 

2 O. W. N. 120 

62. — CivU Procedure 

Code, 1877 (1882, s, 28Sh^AiiaehmetU and mde in 
execution of decrees of several Courts, Certain im- 
moveable proiierty was attached in eseoution of a 
dccroe made by a Subordinate Judge and also in 
exeontion of a decree made by a Munsif. Thoio 

16 0 2 
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decrees were held by the same person, and the judg- 
ment-dobtfir was the same person. Such property 
was sold in execution of both decrees. On the 
application of the judgment-debtor, who brought 
into Court the amount due on the decree made by 
the Subordinate Judge, ami with the consent of the 
dccm-holder and the aueiion-purchasor, the Sub- 
ordinate Judge made an iilegal onler sedting aside 
fuch sale. Subsequently on the Application of the 
decree-holder and the autslion-purchoMT, the 
Munsif mode an order conlirniiiig such st^le. Per 
Spanxir, J. — ^'fhat the Subordinate Judg«^ had not 
any Jurisdietion under s. 285 of the Civil Procedure 
Code to deal with such sale as reganls the tlecreo 
mode by the Munsif, and the MtiiiHif was not pre- 
cludoil by that section from confirming such sale as 
rt^ards the dc(?n !0 made by him, by reiison that the 
Subonlinate Judge, a Court of a higher grade, hod 
made an orcler setting it aside. Per Oldfikld, J. i 
—That having n^ganl to the provisions of that j 
BCfCtion, it was doubtful whether the Munsif was j 
competent to confirm such sale ; but, inasmuch as | 
the Subordinate Judge only intended to set it aside ' 
as regards the decree mode by him, and his order 
was illegal, and the Miinsif's onler had done sub- ■ 
stantial justice, there was no reiviun to interfere. , 
CuuNKi Lal ft Dxni Pkasad 

I. L. R. 8 All. 366 , 

08. civU Procedure ■■ 

Code, lSS2t ft 285 — Immove/dde properly — ■ 
fNenf by superior CouH — Sale by inferior Courts 
Title of purchaser. The provisions of s. 285 of the 
Code of Civil Procedure, 1882, apply to immoveable 
property. Whore a house, while under an attach- 
ment issued by a Subonlinate Judge’s Court in exe- 
cution of a decree was B«^ld in c<xecution of another 
d^rec against the sanie judgment-debtor by the 
District Miinsif’s Court, and was then sold by the 
Subonlinate Judge’s Court i—JleM, that the sale by 
the District Miinsif’s Court was invalid by reason 
of the provisions of s. 285 of the Oide of Civil IVo- 
cedure, 1882. MurrirKARurpAN Chetti t». Mut- 
TUBAMALINQA Chbtti , I. L. B. 7 Mod. 47 

04. Jurisdiction of 

Munsif^Bengal Civil Courts Act ( VI of 1871), s, 18 
•—Attachnunt^dvil Procedure Code {Act X of 1877), 
ft 285, A, who had obtained a clocn'o in the Omrt 
of the Second Munsif of B, in Srptomlier 1877 at- 
tached certain property within the jurisdiction 
which bad been assigned to the Munsif by the 
District Judge under s. 18 of Act VI of 1871. Tn = 
the previous month, C, who had obtained a decree ’ 
in the Court of the Additional Munsif of B (to i 
whom jurisdiction had similarly been assigned), hod 
attached the same property. The sale in execu- 
tion of A*s decree took place first, and A became . 
the purchaser. A then objected in the Court of ! 
the Additional Munsif that the property could not • 
again be sold ; but his objection was overruled, and : 
two days subsequently the property was again put '' 
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16. INVALID SALES-eoiiM. 

(/) Want ok Jurisdiction— coahf. 

up for sale in execution of (Ts decree, and ho be- 
came the purchaser. A brought various suits 
against the tenants for arrears of rent in which C 
intervened Hdd, that the jurisdictions of the 
Munsifs were confined to the particular limits 
assigned to them, and that, as the property was 
situate within the limits assigned to the flmnd 
Munsif, the Additional Munsif had no jurisdiction 
to attach or sell it, and that t he attnohmont by C 
was maiie improperly and without jurisdiction. 
Queers ; Whether s. 286 of the Civil Procedure Code 
applies to immoveable profxfrty. Obhoy Churn 
C ooNDoo ft (loLAM Au alias Nocoury Mbah 

I. L. B. 7 Galo. 410 : 0 O. L. B. 301 

I 06 — Civil Procedure 

j Code, 1882, ss, 285, 225—'~Jurisdiciion-^Sale by tn- 
ferior Cofuri pending an unknown attachment by a 
superior Court. At an execut-ion-salo held by an 
inferior Court, at the instance of the decree-holder 
(the Court itself, the rlecrco-holder, and the auc- 
tion-purchaser being unaware of any objection to 
the exercise of a jurisdiction which the Ibnrt would 
onlinarily bo competent to exercise), A purchas^ 
certain property, and this sale was confirmed. It 
appeared snbseqiiciitly that this same property had 
two years previously to the sale been attached by 
a superior Court. On a sale of this property being 
arlvertiscd by the BU|M)rior Court, A objected on 
the ground that ho hiui alrcatly punihascd It ; this 
objection was overruled, and mle was held by the 
superior Court, at which A again Ix^came the pur- 
I chaser. A then brought a suit against the dccree- 
j holder and the jiidgmcnt-dobtor in the inferior 
j Court to recover as damages the sum paid him 
at the sale. The suit was dismissed. Hdd, that, 

• although the superior Couri had been wronj^ in in- 
, sistiiig on the second sale and in not requiring the 
aiiioiint received by the inferior Court to bo dejM- 
sited in the Hiiix>rior Court, and then ratoably dis- 
tributed amongst the creditors of the judgment- 
< debtors, yet the* sale by the inferior Court was a 
; {{^d and valid sale ; and A’s suit was therefore 
rightly dismissed. Obhoy Chum Coondoo v. Golam 
; AH, I LB. 7 Calc. 410, adopteil. Byxavt Natr 
Shah A v. Rajendko Narain Rai 

I. L. B. 18 Galo. 888 

00. Sale under two 

different decrees of different Courts of different grades 
— Civil I*rocediire Code, 1882, s. 285. The first 
mortgagee of certain immoveable property obtain- 
ed a decree for the sale of the property, eawigd the 
property to bo attached, and then ceam to prose- 
cute the execiition-proceedings. The second mort- 
gagee then obtained a decree for the sale of the iiro- 
perty, caused it to be attached and put up for sale, 
and purchased it himself. The mt mortgagee 
then applied for the sale of the property, and ^ 
property was put up for sale and was purchased hf 
him. After the order for this sale was made, and 
before it took place, the judgment-debtor died, and 
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the sale took place without hia legal lepresontatives 
being maile parties to the execution-proceedings. 
Tho Courts which executed these dyrccs were of 
two different grades, tho Court which executed tho 
first mortgagee's decree being of the lower grade. 
In a suit by tho first mortgagee against the second 
mortgagee for possession of tho property : — //cU, 
that the sale to tho first mortgagee was not invalid, 
with reference to the provisions of s, 285 of the 
Civil Proc^liiro Code, because it had not been 
ordered and held by the Court of the higher graile, 
inasmuch as, when such sale was onlered by the 
Court of the lower graile, the proijcrty was not 
under attachment in execution of the decree of tho 
(.!nurt of the higher gnulc, that decree having been 
executed by the sale of the pro]Jcrty, and therefore 
the provisions of that section were not applicable. 
Hadri Prasad v. Saran JjiU /. L. JR. 4 AU. 359, dis- 
tinguished. Per Oldfikld, 7., that there was 
nothing in the provisions of s. 285 or 2!)5 of tho 
Civil Procedure Code to support the contimtion 
that the first mortgagee, after allowing the pro- 
p(?rty to bo sold, was debarred from enforcing oxe- 
ciition of his decree against it, and was only entitled 
to look to the assets realized at the sale for tho 
satisfaction of his decriM*. Stowki.Ti v. Ajudria 
Nath I. L. B. 6 All. 265 

07. - - Sale vnder decree, 

ly two Courts, first a Keuenue Court, and then a Ciml 
Voiirt^-N.-W. P. PefU Act (XII of mi), ss, 170, 
171, 172 — Civil ProcMure Code, 1332, s. 233 — Kffeet 
of section in conflict between Civil ami Bajenne 
Courts, Held, that the ])n)ccdiirc prescribed by 
a 285 of the Code of (,’ivil FrociHlur(% although it 
might bo applicable as between Courts of Ibivcnue 
of different grades, could not be applied where tho 
conflict was between a Court of l^venuc and a 
Civil Courh llenco whero tho same property had 
been attached both by a Court of llevcnuo and by 
a Civil Court, but was first brought to sale by tho 
Court of llevcnuo, it was held that the purchaser 
at tho sale held in execution of tho ilecroo of tho 
Court of llovenne took a good title as against the 
purchaser at tho sale held in execution of tho decrco 
of the Civil Court. Onkar Singh v. Shup Singh, 
I. L. R, 16 AU. 496, Aulia Bibi v. Abu Jafar, i. L. 
F. 21 AU. 405 and Madho Prakash Singh v. Murli 
Manohar 1. L. B. 5 AU. 406 refeiiod, to. Raohu- 
bar Dayal V . Banks Lal 

I. Ii. B. 22 All. 182 

. OB. — ■ , , , Attachment of 

^mmowMe property tn exscidtofi of decrees of two 
Courts of same grade— Sale by one Court pending 
ffor attachment by other Court — Validity of sale — 
Tith of purchaaer-^ml Procedure Code (Act XIV 
^ 1882), s. 285. X, on the 3id November 1884, 
obtain^ a decroo in Ae Court of the Second Munsif 
-of ^girhat against A, and oa the 6th August 1887 
Mid such decree to tho plaintiff, who on the 8th 
August 1887 applied in that Court for execution. 
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and on the 5th September 1887 attached the shore 
of A in a certain jumma. The share was subso- 
quently sold in execution of the plaintiff's decree 
on tho 20th October 1887 and purchased by the 
plaintiff himself. Y, having obtain(*il anothev 
decree against A in the ('uiirt of tlie First Munsif 
of Bagirhat on the 6th May 1875, sold his decree 
in the monUi of January or Feliniary 1887 to the 
defendant, who on the 10th February 1887 com- 
moneed oxiTution-proceediiigs in the First Miiiisif's 
Court against A, and on the 16th July applied for 
attachment of A's sliare in the jumina. A filed 
an f>bjGction whiidi was ilisallowed, and the share 
was attached at the defendant’s instance on tho 
28th July 1887, and the attachment was con firmed 
on ap|)ral on the 26th Novemlwr 1887. Tlic plaint- 
iff, on tho strcngtli of his purchase of the 2l)th 
OctobiT 1887, put in a claim in the month of April 
1888 in the defendant’s cxcciition-procecdings in 
the Court of the First Munsif, which was, however, 
disallowed. He then iiliwl a suit to si't asiile the 
order disallowing his claim, and for a dei^laration 
that the right, title, and interest of A )msstM] to 
him under the sale of the 20th October 1887. Held, 
that, thoiigli the propiTty had Ism first attached 
in the fSoiirt of the First Munsif, that' (Vnirt was 
not a (*ourt of a higher grade than that of the 
Hocoiid Munsif within the moaning of s. 285 of tho 
Code of Civil Proiferhire, and that> the sale to the 
plaintiff was valid, and that, he was ciililled to tho 
decree he praycKl for. Byknnt Nath Shaha v, 
Bajcndra Narain Rai. I. L. R. 12 AU. 339, followed ; 
Bfjdri Prasad v. Saran I Ail, I. L. R. 4 AH. 319, 
Aghore. Nath v. Shama Sundary, I. L. R. 5. AIL 
615, dissentiMl fniin ; and M uttvkaruppan Chetti v. 
Muituramalimja Chrfti, /. L. R. 7 Had. 47, referred 
to. Dwarka Nath Dans v. Banku BF.TrAUi Bosk 
I. If. B. 19 Gale. 061 

09. CiuU Procedure 

Code, 1882. ss. 235 and 296— Concurrent decrees 
— Distribution of assets among severad decree-hdblers 
— Sale in execution by inferior Court of property while 
under an attachment issued by superior Court. On 
the 0th October 1801 A obtained a docreo against 
B in the Court of the First Class Subordinate Judge 
of Surat. On tho 13lh Octobes 1891 C also obtain- 
ckI a decree against B in the Court of tho Second 
Class Siiborfliiiate .Tudgo at Surat and immediately, 
viz., on tho 16th October 1891, applied for execu- 
tion. B's property was consequently attached on 
the 18th October 1891. On tho 7th July 1892 an 
ordor for sob was miulo and the proclamation of 
sale was issued on tho 19th July 1892. Tho 17th 
August was fixed as tho date of tho auction-sale. 
On the 23zd July 1892, A applied to the First Class 
Subordinato Judge for execution of his decree of 
tho 9th October 1891, and B*s property (with 
respect to which the proclamation of sale hail been 
already issued by the Second Class Subonlinate 
Judge) was attached on tho 14th August 1892. 
Throe days later, however, viz., on the 17th August 
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1892, the property was Bold under the docroo of the 
{Second Class Subordinate Judge. A then applied 
to the Second Class Subordinate Judge to set aside 
the sale on the ground that it was invalid under' 
B. 288 of the Civil Procedure Code (Act XIV of 
1882), having been made while the attachment 
levied the First Class Subordinate Judge was 
pending, and on the Second Class Suborainato 
Judge’s refusal to do so. A applied to the High 
Court under its extraordinary jurisdiction. Hdd, 
that the sale was good. Naranji Mohabji v. Hari- 
DA8 Navalbam. I. L. B. 18 Bom. 468 


ctmtd. 


16. INVALID SALES-eonfd. 


(I) Want of Jurisdiction— confd. 


70. 


Civil Procedure 


CodCf 1882, 8. 285 — J/cmey attached in exeeuiitm in 
two Courts^*' Covrt of highest grade ” — Munsifo 
Couft^Small Cause Court, In iho Norih-W’esiem 
Provinces the Court of a Munsif must, for the pur- 
poses of 8. 285 of the Code of Civil l^cedure, bo 
regarded as of a higher grade than a Court of Small 
CauBca So Irhf by Edge, C.J., Tyrrell, Burkitt 
and Airman, JJ, (Knox, J„ dissentienie). Per 
Knox, J, — ^I'ho respective functions of a Munsif’s 
Court and of a Court of Small Causes in the North- 
Western Provinces are such that the Courts do not 
admit of the comparison implied by the term 
*' grade" being instituted between them for the 

f urposes of s. 286 of the Code of Civil Procedure. 
lALLU Bam V. Raohubar Dial 

I. Zi. B. 16 AU. 11 

71. 


prodamaiion of sale in execution of decree of Small 
Cause Court^uhsequeni applieation for execulion 
of decree of first doss Surhordinate Judge^~Civil 
Procedure Code, 1882, s. 285— Sale by inferior 
Court of property while under attachment issued by 
superior Court. 0 obtaincHl a decree against M in 
the Small C^uso Court bf Surat, and in execution 
he attached a debt duo to M and a proclamation 
of sale was duly issued. Before the sale took place, 
however, one K applied to the h'irst Class Subordi- 
nate Judge for execution of a decree which he bad 
obtained against N in that Judge’s Court, and tho 
same debt was then attached. The proceedings, 
however, under tho Small Cause Court decree were 
continued, and tho debt was sold in execution and 
was purchased by the applicant Hdd, foUowing 
Mororji v. Haridas Navalram, 1. L. R. 18 
Bom. 458, that the sale^ \iy the Small Cause Court 
was not rendered invalid by tho subsequent pro- 
ceeding in the First Class Subordinate Judge’s 
Court The term " grade ’’ in s. 286 of tho*Civil 
Procedure Code (Act XIV of 1882) has the same 
meaning as it had in a 6 of the Code (Act VIII cd 
1869)->tliat if, it depends upon " tho pecuniary or 
other limitations ’’ of the jurisdiction of tho parti- 
cular Court, and then^re, as a 286 is applicable to 
Small Cause Courts, tho Small Cause Court is in- 
ferior in grade to the Court of tho First CSass Sub- 
ordinate Judga Tubmuklal Harxisanrai v. 
Kalyandas Krubral . I. Ii. B. 19 Bom. 197 


79. Jkeress of differ^ 

ent Courts against same judgment-debtor— Leaxo 
given by bath Courts to judgment-debtor to raise 
amount by private sale— Civil Procedure Code, 1882, 
s, 805 — Confirmation of such sale by one Court- 
Subsequent application for confirmation to diker 
Court, P obtained a decree against V in the Court 
of the second class Subordinate Judge at Saun^ttL 
He applied (darkhast of 1803) for execution, ^t 
V, on tho 10th April 1803, obtsined pormission, 
under a 305 of the Civil I’Tocedure Code (Act XIV 
of 1882), to raise tho amount of the decree by 
private sale on or before tho 6th Juno 1803, the day 
fixed for the sale. She obtained a certificate of 
leave under a 306. Another decree was obtained 
against V in tho Court of tho First Glass Subonli- 
nate Judge at Belgaum by one B, and ho attached 
in execution (darkhast 361 of 1802) the same lands 
which wore already attached by the Saundatti 
Court From the Belgaum Court, however, V also 
obtained a certificate undor s. 306 of tho Civil Pro- 
cedure Code, on 22nd April 1803, authorizing a. 
private salo. Belying on these two certificates, F 
sold the lands under attachment to the applicant 
A for R2,()00 by deed dated 26th May 180X)t On 
tho 28th Juno 1803 A applied to the First Class 
Subonlinato Judge in Belgaum, um1i»r s. 306 of the 
Civil Procedure Code, for confii-mation of tho sab, 
and that tho purchase-money paid by him should 
bo distributed as follows, viz,, B 51 8- 14-2 in satis- 
Attaehment and ; faction of tho dccroo of the Bidgaum Oourt> 
B128-7-10 in satisfaction of the dccroo of the 
SaundatU Cburt, and the balance, 111,362-10-0, to 
be paid to F. ’Ilie Court of Belgaum granted the 
application, and directed that tho above sum of 
j B 128-7- 10 should bo paid into tho Court of Saun- 
I datti. On tho 17th July 1803 A applied to the- 
I Court at Saundatti to confirm the sale already con- 
• firmed by tho Belgaum Court, and ho brought into 
j Court the said sum of 11128-7-10. On the l^h 
; Juno 1803, while the above procoeilings wore going 
I on, a third dccreo-holder (the opponent) had 
] applied to tho Second Class Subordmato Judge at 
i Saundatti for execution of his decree. He objected 
' to the confirmation of tho sale applied for bv the- 
applicant. Tho Subordinate Judge allowed the 
objection and refused confirmation of the sale. 
Tho applicant then applied to tho High Court under 
its extraordinary jurisdiction. Held, that the Judge 
of the Belgaum Court had concurrent jurisdiction 
to sell and confirm the sale notwithstanding the 
execution and leave to sale by the Saundatti Court. 
The application to the Saundatti Court by A was 
thereloro superfluous and ought to have been 
rejected, inasmuch as the sale had alrea^ been 
confirmed by a oompetont Court (viiL, the Oemrt of 
Belgaum), and nothing further remained to be done* 
in regard to it Andanafa v. Bhimrao Anvaji 
I.Ii.B.19Bom.699 
78. ■ Attoehmeui 

Mme property by different Courts— Sale by beA 
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8AXJB nr EXECUTION OF DECBEE— 
coM* 

le. INVALID SALES-coiUcA 

(1) WaVT of JOIUBDICTION— COHlcf. 

CcwU—TiiUs of the reapeetive purchaeera at weh 
mOee—Civa Procedure Code (Aid XIV of J88S), 
«. 286, A and B obtainiid decrocs against C, A's 
decree was obtained in the Court of the Subordi- 
nate Jud^ at Surat. B'e decree was obtained in 
the Small Cause Court at Surat. In execution of 
their respective decrees, both A and B obtained 
orders of attachment on the same day of a certain 
debt due to G by the Municipality of Surat. Notice 
of the attachment was given by the Subordinate 
Judge to the Small Canso Court, under s. 285 of 
the Civil Procedure Code (Act XIV of 1882). On 
the IGth November 180.*l the Subonlinatc Judge 
issued an order for sale of the attached debt, and 
on the 18th December the Small Cause Court 
issued a similar order. Both (\>iirtH sold the debt 
on the 0th January 1894, the Small Cause Court 
selling first in point of time. At the sale by the 
Subordinate Judge the plaintiff bought the debt 
and the defendant was the purchaser at the sale by 
the Small Caust? Court. The defendant, after his 
purchase, sued the MunieiiNillty for the debt, 
making the plaintiff a party dt*fendant, and he 
obtained a decree against the Miinieipality. 'Hie 
plaintiff also suctl the Municipality, making the 
defendant a party, and he also obtained a di^crco 
which was confirmisl by the District Court. 
Against this decree the defendant appcalc^d to the 
High Court. Hdd, that the plaintiff hod the better 
title. The defendant hod b<^>ught at the sale held 
by the Small Cause Court. The sale by that Court 
after it had received notice of the attachment pro- 
e(«dings in the Court of the Sutjordinatc Judge 
was in direct contravention of the provisions of 

B. 285 of the Civil Pniccdiire Code (Act XIV of 
1882). The Small Cause Court had full notiro of 
the proceedings in the Subordinate Judge's C'ourt, 
and there was no a^ason to suppose that the defend- 
ant himself had nut similar knowltMige. I'ho 
defendant did not set up the plea that he was a 
hand fide purchaser without notice. Per Fakhan, 

C, J , — The sale by the Small Cause Court was an 
act done in the irregular exercise of admitted 
jurisdiction. But when projierty is attached by 
more Courts thi^n one, although each has juriwlie- 
tion to sell, that jurisdiction should be exercised 
by the Court of the highest grade (s. 285). II by 
a mistake of law, or in ignorance of an earlier 
attachment in a Court of higher grade, a Court of 
V^'ver jpwde piooeeds to sale, it is not deprived of 
jurisdiction to do so bv s. 285. The juri^iction of 
a Court cannot depend upon its knowledge of facts. 
If an attachment in a higher Court deprives a Court 
of lower grade of jurisdiction to sell, the salo must 
bo, I apprehend, invalid, whether the Court of 
lower ^pade knows of it or not. If the sale is held 
te bo in such cases only irregular, the purchaser 
will take an indefeasible or demsible title accord- 
ing to whether ho knows or does not know of the 
iitegularity. If he buys bond fide and without 
notice, his title would be perfect and ho will not 


SALE IN EXECUTION OF DECBEE— 

eontd. 

18. INVALID 8ALE&-rofiiil. 

(I) Want of JVRiaDicnow— coakf. 
be affected by the irregularity of the proiieedings in 
the sale. Bewa Hahtan v. Bam KiaheUf L. B. 13 
/. A. Ill, If he purchases with nut ice, he runs 
the risk of his purchase Ixung sot asitic. Abdul 
Karim v. Thakokdas TKimionAN Das 

I. L. R. 82 Bom. 88 

74. - Civil Procedure 

Code (Act XIV of 1882), aa. 15, 2S5‘-Sak in eueeu- 
tion by inferior Court of property utremty under an 
aUaehmetU by a superior Court — Jurisdietiun of 
Munaif — Preferential right of purctuiuera in execu- 
tion-aaU — Concurrent decrees, execution o/. A 
obtainisi a decree against B in thct.'uurt of tlie 
Miinsif of Jamui, and in cxccutuui llicn^of aUached 
JVs property on the 18th March 18S)1 ; the pro|wrty 
w'tts sold on thci 2Uth April 18!li and purchased by 6', 
who oblaiiicti |H)MM‘Hsion of it on the 3nl of August 
1891, and then sold hi& intiM'CKt to the plaintiff. At 
the fMimc time the defendant B had a decrees for 
costs against B and his heirs in the Court of the 
SulMinlinato Judge of Mimghyr, and in exeeutuni 
thereof attached the same jirojaTty on thi* 4lh 
F(*bruary 1891, and sold it on the 24th August 
1891, t.r., about four inonths after the wde of the 
pro]KTty by the Miiiisif. Tho plaintiff sued for 
jMiss(‘44Bi(»n on t lie ground that, having purehoHod the 
proiK^ty of B Iwforc tho second sale by the Sub- 
onlir.ato Judge, slii» was entitled to the property. 
Thu defendant contended that the sale by the 
Miinsif of the pr(»|K‘rty under attachment by a 
Court of a higher grade was absoliittjy void, and 
the Muiihif hail no JuriKilietioii to sr.'ll tho propiirty 
under s. 285 of the Civil I’roecsluro Code. Bda, 
that the Kiile by the Miinsif was not without juris- 
diction, and that it eonveyed to the plaintiff a valid 
title to the profierty. 8., 285 of tho CUvil Procedure 
OkIo is mi*nJy a section for proeedure to jircvcnt 
different claims .arising out of the attRchment and 
sale of tho Mimo property by different Courts. 
Bykant Nath Shaha v. Bajendra Narain Bai, 7. Ij, 
B\ 12 Calc, 333, Dunirkn Nath Das v. Banku Behari 
Bose, I, L, B, IV Calc. 651, and Patel Naranji 
Morarji v. Haridas Nawdran, 7. L, B. 18 Bom, 458, 
referred to. Kam Narain Sinou v. Mina Koxrt 

I. L. B.26Calo.46 

75. Civil Proeedure 

Code, 1882, s. 285 — Attachment of same property by 
different Courts — Sale by both Courts — Tiilea of the 
respective purchasers. Whore property not in the 
custody of any Court has boon attached in execu- 
tion of decrees of more Courts than one, s. 286 of 
tho C^de of Civil Procedure docs not take away the 
jurisdiction of tho inferior Court, and any proceed- 
ings by such inferior Court in contravention of that 
section will bo vitiated only where there has been 
notice of the proceedings in tho sujwrior Court. 
Kunhayan V. iTHUKUTTi L L. B. 82 Mod. 296 

76. - ' Mortgage-decree 

for side of properties in different districts and juris* 
dicftoM— Ctvtl Procedure Code (Act XiV of 1882), 
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BALE nr BXBounoir or DaoBsa- 

amtd. 

16. INVALID SALES— conlil. 

(1) Want or Jubisoiction— coiifi. 

Jti 19^ 223 (e), Seh. /F, Form 128, A docroe obtained 
in a Buitk bronght under the provisions of s. 19 of 
the Code of Civil Procedure, in the Court of the 
Subordinate Judge of BajshaJiye on a mortgage of 
ccrtoin properties situated in the districts and 
Jurisdictions of Rajshahye and Nyadumka, directed 
that the promrties mentioned in the mortgage 
should be sold, and the proceeds applied in pay- 
ment of the mortgage-debt, and the j^portios wore 
sold by the Court of llajshahyo. Had, that tho 
authonty given by s. 19 of the Code included an 
authority to make tho orders for tho sale of tho 
proportioH, and that the Rajshahye Court was with- 
in its juri^iction in directing and carrying out the 
sale. Qumre : Whether, where a sale takes place 
under a money-decree of property partly within the 
local limits of the Court whose decree is being exe- 
cuted and partly without tbat Court’s Jurisdiction, 
the sale of tho property without tho jurisdiction 
would bo valid and binding in conBO(|uuiico of the 
provisions of ss. 19 and 223 of tho Code of Civil 
Procedure. Maseyk v. Steel & Co. 

1. L. B.14Galo. 661 

77. Properly auUide 

juritditXUm of Court executing decree — Code of Civil 
Procedure (Act XIV of 1882), aa. 16, 233, 649, A 
Court has no jurisdiction, in execution of a decree, 
to sell property over which it has no territorial 
jurisdiction at the time it passed the order of sale. 
The decree-holder at a sale under a mortgage- 
decree purchased tho mortgaged property with 
leave of tho Court. Before the order of sale was 
passed, tho mortgaged property hod been trans- 
ferred by an order of Government to tho jurisdic- 
tion of anoUier Court. Held, by the Fuil Bench, 
that tho sale must be set aside as being without 
jurisdiotion. Kamini Soondari Chowdhrani v. Koli 
Proaonno Qhoae, L. R. 12 L A, 215 : I, L, R, 12 
Cak, 225, followed. Prem Chand Dky v. Mo- 
KRODA Debi I. L. B. 17 Galo. 699 

Fee Dakhina Coubn CiiATTOPAnnYA v. Bilash 
Grunder Boy I. L. B. 16 Galo. 626 

78r Bengal, N.-W. P. 

and Aeaam CivU Courts Act (XII of 1887), a, 13, 
d J— Gtetf Procedure Code, 1882, a. 25^Tranafer 
of eivd ease, A suit on a mortgage-bond, praying 
for the decree for sale, was transferrtnl under s. 25 
of the Civil Phmoduro Code from tho CToiirt of tho 
Second Subordinate Ju(^ to that of tho Third Sub- 
ordinate Judge in the district for trial in that Court. 
The suit was deoreed, and an order for salo was 
passed the Third Subordinate Judge. After the 
sale, an apidioation was made to sot it aside on tho 
ground, utter alia, that tho Court of the Thinl Sub- 
ordinate Judge had no jurisdiction to sell the pro- 
perty, it^beii^ within the local jurisdiction of the 
woond Subordinate Judge’s Court Tho jurisdic- 
tion of the Third Subordhiate Judge to try the suit 
.vris not questioned Hd^ that a. 18, oL 8, of the 
Beogilt N.-W. P., and Assam Civil Courts Act (XII 


BALE m BZBOUnON OF DBOJaiQD-. 

eontd, 

16, INVALID SALES— eonid. 

(!) Want ot Jurudiction— eoRkt 

1887) dealt with matters of this description, and 
the Court which passed the decree and the order 
for sale had jurisdiction to hold tho sale. JfVem 
Chand Day v, MohMa Debt, /. L, R. 17 Cak, 699, 
distinguished. Qopi Mohan Roy v. Doybaki 
Nundun Sen, I, L, R, 19 Cak, 3, and Tincowrie 
DAya v. Shiv Chandra Pal Chowdhury, L L, R, 21 
Cak, 639, referred to. Jaoernatr Sarax v. Dip 
Rani Koeb I. L. B. 22 Galo. 871 

TinooubiDebya V, Shib Chandra Pal Crow- 
DRURY . . . 1. If. B. 21 Galo. 689 

79. Decree aet aside 

aa made without jurisdiction. When, on a rc-hear- 
ing, A Deputy Cbllector wt aside his former judg- 
ment aspasm without jurisdiction, it was 
that his proccodings under that judgment wore of 
themselves null and void, and that it did not 
require any order in woitls to set aside tho sale 
which they involved. Onunoo Moonjuree Dossia 
V. Punchanan Bose 12 W. B. 72 

80. Decree after~ 

wards aet aside aa having been passed without jurist 
diction — Invalidity of aide. Under a decree itassod 
by a Court whush hiul no jurisdiction to try tho suit, 
the right, title, and interest of tho judgment-debtor, 
A, ill a certain property was sold, and purchased by 
H. The decree was, after the sale, set aside tu 
having been passed without jurisdiction. In a suit 
by A against B for confirmation of possession, on 
tho ground that B was aUiiit to bike possession of 
tho property under the purchase : — Held, that the 
sale in execution was a nullity, as the dec;ree had 
bcien passiHl without jurisdiction. Jan Ali v. Jan 
Ali Chowdhry, 1 B. L. R. A. O. 56 : 10 W. R. 154, 
and Peareemonee Dossee v. Collector of Bcerhhoofn, 
8 W. R. 300, distinguished. Jadu Nath Kundu 
Chowdhry v. Bbaja Nath Kundu 

6 B. L. B. Ap 90 

81. Sale by Sheriff 

ultra vires — Right of purehasrr. Where the Sheriff 
sells under a fi. fa. property which could not legally 
bo sold,- -e.g., uii equity of redemption : — Udd, that 
tho sale was null and void, and the purchaser took 
not hing by his purchase. When, therefore, the pa^ 
chaser was also a mortgagee who was in right of his 
purchase put into possession : — Held, that, notwith- 
standing his possession, tho right of redemption 
still existed, and ho must bo taken to have been in 
possession os mortgagee oidy. Hurbo Pehshad 
Grosal V. Hubro Monee Debee 8 W. B. 210 

82. Fate of aneeatred 

land by order of the Court-^Act X of 1877 (Civil Pro- 
cedure Code), aa. 311, 320—Rulea prescribed by Local 
Oovemment under a, 320— Invalidity of side, A 
Subordinate Judge made an order for the sole in 
execution of a decree of eertain immoveable pro- 
perty, which was '* ancestral *’ within the meaning 
of the notification by the Local Government^ 
Na 671, dated the 80th August 1880, under whioh 
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BAUD ZN BZBOUTION OF DBOBUB- 

toM. 

16. INVALID SALES-coned. 

(1) Want Of JuBiiD»AfON— eonlA 

•zccution of such docroe should have boon trana- 
f erred to tho Collector ; and such property waa aold 
acoGvdingly. //elii, that tho ord^ for uie sale of 
Buch property having been made without juriadic- 
tioi6 ibe Bale was void and should be ^et Afdde. 
SUKHDEO RaI V. ShEO GhULAM 

I. Ii. B. 4 AU. 888 

88 . Fieri faeiastWrU 

cf-^hcrifft juriadietion of. Inasmuch as since the 
establishment of tho High Court, or at all events 
ainco 1865, a writ of fieri faeiaa could not run 
beyond the High Court’s original jurisdiction, a sale 
in execution of a deerco by the mufussil Court <if 
proixvty in the mofussil will pass a good title to the 
purchasur, notwithstanding that, at the time of 
such sale, the Sheritf was in possession of the pro- 
IxTty under a writ of fieri faeina issued Mubscquently 
to 1805. Monomothonath De.y v. Greendtr Chunder 
Gtuiae,24W. Jt. 3G6^ eited. (iKisir Chunder Das 
V. Brojo JiHiJN Bose . . 8 C. L. B. 4 

84. Sale, aet aside as 
being without jariadie.lion — Title, of purchaser — 
Gertificaie. of attle.. In 1862 a suit was filed on the 
E(|uity Side of the Supremo Court for partition of 
the propt^rty of a Hindu family, and an injunction 
was issued prohibiting T, a party to the suit, from 
interfering with the projK^rty. In 1863 a decree 
was passed for tho administration of the property 
iiiuler the direction of tho High (jourt, and the in- 
junction against V was oontiiiiicd, and on «July 7th, 
1866, [xirt of the property, a house at Chingicpiit, 
was sold by the master and bought by the plaintiff a 
prixlocessor in title. In 186.'! V and his son (tho 
second defendant), who waa no party to t he suit, 
mortgaged the house at Chingleput to the first 
defendant, who rciiiainod in possession from that 
date. Ilehl, in a suit brought on July 6th, 1878, to 
recover the prof)erty, that, as the High Court had 
no jiiriadicdion iNdore the lAjttcra Patent of 1866 in 
Biiits for immoveable property partly within and 
liartly without the town of Madras, the sale of tho 
house at Cfhinglepiit in 1866 by the Court was uUra 
virejt, and the plaintiff acquired no title thereby. 
Sadaoofa Kdintar.v Maha Di&sika »Swamiar V. 
Jamvna Bhai Ammal . I. L. B. 6 Mad. 64 

This decision waa aftcrwanla reversed on review 
80 far as it decided that tho High CSourt prior to 
1866 hml no power to execute a dccrciO in a parti- 
tion suit betwoen Hindu inhabitants of Madras by 
eclling immoveable property aituated in Chingleput 
district. Jamuka Bhai Ammal v. Sadaoopa 
Edintara Maha Desika Swamiah 

I. L.B.7Had.66 

85. Suit to recover 

pnperty sold in ezecutian by Court not having juria- 
dietion^ivQ Procedure Code, 1859, a. 257. A suit 
to recover property aUoged to have been sold in 
ezeoution by a Court which had no jurisdiction was 
not barred by Act VIII of IS^, a. 267. Kanhaye 
SnroR «L OoMADHUR Bhutt 81 W. B. 89 I 


BALE IN EZEOUTION OF DEOBEE^ 

canid. 

16. INVALID SALES-coHfd. 

(1) Want or Jurisdiction— eoiiclil. 

80. Sate of property 

for purpose of realiaing CoarUfeea erroneously aup^ 
poaA to he due to Government — UUra vires — Want 
of jurisdiction. An order for sale and a sale under 
aueh onler are uUra vires and nullities when in fact 
there was no jurisdiction in the Court to make tho 
onler. Bam hill Moitra v. Bama Sandari Dahia^ 
1. L. B. 12 Calc. 307, referred to. Balwant Rao 
^ Muhammad Husain . I. L. B. 16 AIL 884 

87. Sale, in execution 
of decree — Sale by inferior Courts of properly attached 
by a superior Court — Jurisdictiott — Civil Procedure 
Code {Act XIV of 1882), as. 281. 285. Where tho 
anmo profierty is under attaehinent by two Coiirta 
of differcuit grades, a sale elferted by tiu* Court of 
lower grade is not a nullity. 8. 285 t>f the Uide of 
Civil ^cediire is a dircictory section dealing with 
procedure, and do(>H not take away the jiirisiliction 
to sell eonferrodon the C^uirt by s. 28-L (jluri 
Cuand Bothra 1 *. Kanimun’tssa Kiiatun (1067). 

I. L. B. 34 Oslo. 886 

(/a) Decrees barred iiv Limitation. 

88. Suit to recover purchased 

property — Bight of suit. A suit to recover {sisst'a- 
aion of, and to establish tlic right> to, propiu ty piir- 
chastsl in execution of a decree declari^l after tho 
salo tt> be null and void as being barreil by limit- 
ation at the limit of execution, will not lie. Paua- 
DUTT Lall V. Ruttux SiXfiH . 6 N. W. 248 

See Zumber Sirdar v. Asseemooddbkx Sirdar 

28W.B.867 

89. Objection to validity of 
sale — Civil Procedure Code, s. 230 — J)trrt.e, execu- 
tion of, after twelve years. After a sale of land in 
oxceiition of a decree and liefore its oonfirination, 
tho judgment-debtor cannot oliject to tho validity 
of tlio salo on the ground that the execution of tho 
doento is barred by the provisions of s. 230 of tho 
Code of Civil ProccMliiiiJ, 1877. Oanoatiiara 
Pandithar v. Katuabai Ammal 

1. L. B. 0 Mad. 887 

90. " Subsisting decree,” mean- 

ing of— Bale certificate, effect of — Art XI Y 
of 1882, as. 244, 310— Costs. The words “ subsist- 
ing decree,” in tho proviso to s. 316 of tho OkIo of 
Civil Procislurit, refer to a dccn.‘e which is un- 
rovorsed and in full force, and not merely li> a decree 
the execution of which is not barred by limitation. 
Where a decree under which a sale Uki^s place 
remains unroversod, and tho sale under it has been 
confirmed, a salo certiBcatu will operate as^ a valid 
tramder of tho property sold, notwithstanding that 
tho sale has actually taken place at a time when 
execution of tho decree is barred by limitation. 
Saboda Churn Cuuckerbutty v. Mahomed Isur 
Mbah , L L. B. 11 Galo. 876 

91 . Effect on validly of sale— 

Execution of decree barred at time of sale — Purchase 
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BAXiB IN BZEOUTION OF BNOBUB- 

eonltf. 

16. INVALID SALES-^eonld. 

(m) DXOBMS BABBID BY LlMlTATlOlT— OHlIi. 

J deeru-hMer. 0 A obtained a decree againat 
. Afterwards L who had obtained a decree 
against 0 A, attach^ the decree whidh he (0 A) 
had obtained cgainst M, and upon sale in execu- 
tion, became himself the purchaser of that 
doom It afterwards appears that the decree 
hold by LN against 0 A was barred by limitation. 
Hdd, that the execution of L N's decree against 
0 Aw bqing barred by lapse of time at the time 
of sate, the salo was invalid. Golam Asoarv. 
LARHiMATfi Dbbi 6 B. L. B, 68 : 18 W. B. 878 

•' 89. jBeparate suit fbr deolara- 

tton that deoree^ was barred by limitation 
at time of sale -Bight of suit, A sued fur posses- 
sion of certain lands to which he alleged he was 
entitled as wussec (executor) under a wusseeut- 
namah (will), and which B h^ fraudulently, during 
the minority of himself and his brother, caused to 
be put up for salo under a decree the execution fd 
which was barred by lapse of time. B had become 
the purchaser at such salo. Ildd, that a suit would 
not lie for the purpose of having it determined the 
the execution of B's dcoroo was barred. Nojabut 
A u Ohowohry V. Moha Bussberoolau Ghow- 
dhrt|| . • 11 B. L. B. 48 : 80 W. B. 6 

93 , SijLlt to recover property 

Bold— iSio/e set aside, exeeutum of decree being found 
to be barred by limitation — Suit to recover the pro- 
perty from purchaser, A creditor obtained a decree 
against his debtor, and applied for and obtained an 
order for execution. This application was unsuc- 
eessfully opposed by the judgment-debtor on the 
TOund that execution was £irrod by limitation. 
Certain properties of the Judgment-debtor were 
attaehed and sold in execution of this decree, the 
Judgment-creditor himself becoming the purclmsor. 
In due course the salo was coiiHrmed, and a certi- 
ficate granted to the purchaser. Subsequently to 
this, the order granting execution came up before 
the High Court on appeal, and that Court decided 
that execution was rorred. The person who had 
been the judgment-debtor then brought a regular 
suit against the piirchasor to recover the proper- 
ties sold in execution. Hdd, that he was entitled 
to have the sale sot asido by regular suit Jan Ali 
V. JanAliChowdkry, 1 B, L, R, A, C, SB : 10 W, R, 
164, distinguished. Mina Kumari Bibee v, Jaoat 
Battanx Bibbb . I. L. B. 10 Oalo. 880 

84. Bight to deposit by Judg- 

ment-debtor in eaEeoution-prooeedlngB alter 
execution of decree is barred— Ltmtiaitbii— 
JfoRsy of moveabU property deposited in Court to 
ekry saU~-Ordor for snU etmfirmedn--No execution 
taken out within the three years after deposit. When 
BBon^ or moveable prepay hais been deposited in 
Court on behalf of a judgment-debtor in lieu of 
Beourity, for the purpose of staying a sale in execu- 
tion of a decree pending an appeal against an order 
dlieoling the sale, which is aft^aidi confirmed on 


BAIJI IN BZBOnTZON OF DHOBBB^ 

eontd. 

16. INVALID SALBS--eoiicM. 

(m) DbOBBBS BABBID BY IiIXlTAnON— COfiell. 

appeal, neither the depositor nor the judgment- 
debtor can afterwards claim to Itove such mposit 
refunded or restored to him, notwittotanding that 
the deoree-holdeE has omitM to draw it oig of 
Court for more than three years, and that more than 
three years have elapsed since any proceedings have 
been taken inexecution of the decree, and that the 
decree for that reason is incapable of execution. 
Bembie : When money or immoveable property is 
deposited in Court in such a case as the above, the 
Court, upon confirmation of the order for a sale, 
holds the deposit in trust for the decree-holder, and 
is at liberty to realise it and pay the proceeds over 
to him to the extent of his decree. Shbo Gholak 
Sauoo V, Kahut Hossein • 1. L. B. 4 Gale. 6 

8.0. Shbo Gholam Sahu v, Khub Lall 

8 C. Ii. B. 806 

86. Order setting aside sale 

after confirmation — Certificate and confirmation 
of sale— Execution barred at time of saU— Position 
of auction-purchaser— Civil Procedure Code {Act X 
of 1877), s, 816— Act XII of 1879— Limitation Act 
(A V of 1877), sch, II, Art, 166, A person prehased 
certain property at a sale in execution of a decree 
in Novembor 1878; liis purchase was confirmed, 
and ho obtained a certificate of sale on the 23rd 
May 1870, from which date he remained in posses- 
sion. The judgment-debtor applied to have the 
sale set aside for irregularity, but his applieation 
was dismissefl both at the hearing and on appeal 
Ho had applied, before the sale took place, to stay 
the sale, on the ground that the right to apply foB 
execution was l»rrod. This application was dis- 
missed, but was allowed on appeal. It did not 
appear that the auction-purchaser was a party to 
the proceedings, or that ho was cognisant of the 
application. Two yoars from tho date of the sale 
and ono and-a-lialf years from its confirmation, the 
judgment-debtor, on a summary application, ob- 
tained an order setting aside the salo and putting 
the auction-purehasor out of possession. Hud, that 
the order was erroneous, tho Subordinate Judge 
having no power, after the sale had been confirmed, 
to set aside tho sale by a summary order. The words 
** subsisting decree,” ins. 316 of ActX of 1877, 
as amended by Act XII of 1870, mean a decree und 
reversed and in full force, and not merely ono upon 
which execution cannot be issued. In the matter 
of the petition of Mahomed Hossbin v, Kou 
SXNQH . I.L.B.7Calo. 81: 8 0.L.B,68 

(n) Sale pending Appeal. 

86. Bale of jirqperty xoloaBed 

from attaohmant pending appeal from 
decree declaring property liable—fNeil iVu* 
eedtffs Code, 1877, ss. 28, 283, and 546, B 883 of 
th Code of Civil Ftooedure, 1877, does not con- 
stitute an exception to the Itaoedure laid down by 
B.646. When property has been xdeased horn 
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(fi) Sals pendimo Appeal— eoneU. 

attachment under a 280 and eubcequently declared 
liable to attachment by a decree against which an 
appeal is pending, a sale of such mperty before 
the final result of the appeal is not ihogal by virtue 
of the provisions of a 28a Fathvla v. Muviyappa 
I. L. B. 6 Mad. 98 

97. Decree settiiig aside sale*- 

Second sale pending appeal to whlcli 
decree-holder not made porty^Canfirmaium 
of first aah in appeal — Purchaaera of the aame pro- 
ptky in execution of decree, priority between^La^ea 
of appdkmt in not obtaining stay of execution. A sale 
in execution of a mortgago-docreo was sot aside 
and the auction-purchaser appealed to the High 
Court without making the decree-holder a party to 
the appeal. The decree-holder applied for a fresh 
sale, and at a second sale, hold pending the appeal, 
purchased the property and obtained possession. 
On appeal to the High* Court the first sale was 
uphold, and an order passed confirming the sale. 
In a suit by the decree-holder purchaser at the 
second sale : — Held, that the effect of plaintiff's not 
being made a i)arty to the appeal is practically the 
same as if ho had not been a parly to the suit. Held, 
also, that the plaintiff was not a |Mirty to the subse- 
quent proceedings anil could not bo said to have 
bid at the sale with the effect of those proceedings 
hanging over his head. Jan Alt v. Jan AH Chow- 
dhry, 1 B. L. R, A. C. 50 ; 10 IK. R. 154, referred 
to. Held, that the defendant could have applied to 
the High Court for a stay of execution, and If the 
execution had beem stayed, the present litigation 
would not have arisen. CoifEHn Pershad t*. 
Fazul Amam Khan . I. L. B. 23 Ci^, 867 

17. SETTING ASIDE SALE. 

(a) General Casks. 

1. — i Bight of Judgment-debtor to 

set aside sale on deposit of the amount of 
debt- Cttal Procedure Code, 1082, a. 001 A (a)— 
Poundage money — Coata. A judgment-debtor, 
whose land hod b^n sold in execution, is entitled to 
have the sale set aside under the Civil Procedure 
Code, B. 310 A (a), if he deposits 6 per cent, of the 
wrchasc-money, including that deducted by the 
Court for poundage, and fulfils the requirements of 
cL (6), even though something more on account of 
the poundage was recoverable from him under the 
hsad of costs. Mutbu Atxab v. Bamasami 
Sastsial I, Ii, B. 20 Mad. 168 

8. Sotting aside sale by deposit 

of the debt due to the deoree-holder at 
whose instance the property Is sold— 
Code of Cimt Procedure (Act XIV of 1882), aa. 295, 
010 A — Applkation for rateable diatribulion. When 
property has been sold in execution of a decree and 
thm an other decree-holders who, prior to the 
sab have applied under a 296, Civil Procedure 


8ALB ZN BZBOUTZOM OF DEOBBB— 

eontd. 

17. SETTING ASIDE SALE-eoafd. 

(a) General Cases— eoafd. 

Oodci for rateabb distribution, the person whose 
property has been sold is competent to have the 
I sale set aside under s. 310A by depositing only the 
I amount of the decree, for the satinaction of which 
the sale was proclaimed and took place. Habi 
Sundabi Dasya V. Shashi Bala Dasya 

1 O. W. N. 195 

S. 205 does not apply lo a deposit made unde' 
a 310A by the judgment-debtor. Biiiari Lal PaI^ 
V. Gopal Lal Seal 1 O. W. M. 896 

8. Sale under mortgage-deoree 

— Sale III execution of a money-decree, effect of, 
before the aale in execution of mmlgnge^ecree eon- 
firmed — Code of Civil Procedure, 1882, aa. 310A, 
311, and 312 — Effect of aale not being set aaide either 
under a. 3 10 A or 311 of the Code. A certain pro- 
perty was sold on tho 16th August 1805 in execu- 
tion of a mortgagc-dccrco, dated tho Otli Docombop 
1802, and was piirchascil by A. In the meantime 
an cight-anna share of tho siiid property was sold 
in execution of a monoy-decreu and wim purchased 
by R on tho 22nd May 1803. On tlu^ 10th Septem- 
ber 1805 the judgniciit-dcbtur appliofl to set aside 
tho mortgagu-salo under a 31 1 of tho CimIo of Civil 
Procedure, and on tho 14th Sopti^mlior 1805 a 
similar application was made by H. On the 28th 
March 1806 both those applications came on for 
hearing before tho Siibonlinato Judge, who passed 
no order ; and on tho same date R prosentod a 
petition asking the Court to set aside tho sale held 
in execution of the mortgage-ditcret*, upon payment 
by him of the mortgage- money, with interest and 
costs, and also to declare that ho might be entitled 
to redeem the property. On the 30th March 1895 
tho SiibordinaU) Judge alloweil the petition and 
ordered the sale to be set aside upon the aforesaid 
terms. Hdil, that, inasmuch as under s. 312 of the 
Code of Civil Procedure A was entitled to have an 
order confirming the sale of the 16th August 1805, 
unless tho sale were set aside under s. 310A or s. 311 
of tho Code of Civil Procedure, and as the sale was 
not set aside iiniler either of those sections, tlm 
Court below hod no jurisdiction to sot aside tho salo 
upon payment by the applicant of tho mortgage- 
money with interest and costs. Birj Mohun 
Thamr v. Vma Nath Chowdhrjf, I. L. R. 20 Calc. 8, 
referred to. Khetter Nath Biswas v. Faikuuuin 
Au . . . 1. Zi. B. 24 Calo. 682 

4. Amount payable inoor- 

reotly calculated by an officer of the 
Court -Ctvt'f Procedure Code (Act XIV of 1882), 
a. 310 A — CivU Procedure Code Amendment Act (V 
of 1894). Ibe judgment-debtor within thirty days 
from the date of salo deposited In Court, under 
0 . 310A of tho Code of Civil I’rocodurc, the amount 
calcubtod in tho office of the Munsif as myabb 
under the section. The Munsif sot aside the sab. 
On appeal to the High Court by the auction-pur- 
chaser on tho ground that the amount depooitod by 
the judgment-debtor was not in compliance with 
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17. SETTING ASIDE SALE— eomd. 

(a) Gbnjebal Cases — eoM , 

s. 310A, and that before the sale could be set aside 
it was nocosiiary for tho judgment-debtor to pay, in 
addition to wnat ho depositod, a sum equal to 5 
per cents of tho purchase-money : — Held, that^ when 
tho amount myable by the jud{{ment-dobtor under 
a 310A of Uio Code of Civil Procedure has been 
calculated by an officer of tho Court and has been 
deposited, an order setting aside the sale must bo 
madc^ by the Court as a matter of right ; the 
Munsif therefore was Justified in sotting aside the 
sale. Ugrah Latt v. Radha Pershad Singh, I. L. Jt, 
IS Cate. 266, referred to. Makbool Ahmed Cuow- 
DHEY V. Basle Sabam Chowdhhy 

I. Ii. R. 25 Calo. 009 

See Abdool Lalif Moonsiit v. Jadub Chamdba 
Mitter I. Ii. B. 26 Calo. 216 

6. — Civil Procedure 

Code, 1882, e. 310 A — Civil Procedure Code Amende 
-meni Ad {V of 1894) — Power of a Court to set aside 
■a salejf the deposit provided for in s. 310 A he not 
paid within thirty days. Held (by tho Full Bench). 
—Where tho judgment-debtor has not within thirty 
days from tho date of sale de|M>8itcd in Court a sum 
equal to 6 per cent, of tho purchaHo-money and tho 
^Sbmount sxxscifiod in the ]iroelamati<in of sale as 
that for tho recovery of which the sale was ordered, 
less any amount which may, since the date of such 
proclamation of sale, have been received by tho 
docreo-holdcfr, but has depfisited in Court within 
tho prescribed jieriod a sum calculattHl by some 
officer of tho Court as the sum to be despositod in 
respect of such 6 per cent, and of tho sum sj[iccifie<l 
in such proclamation of sale, and there is nothing 
to show that there was any mistake of the Court b^ 
which tho judgment-debtor was indiu^d to deposit 
•an insufficient amount, the sale ought not to Iw set 
aside. MaHiOfd Ahmed Chowdhry v. Bade Sabhan 
Chowdhry, I. L. R. 26 Cale.. W9, distinguished. 
Ghundi ^aran Mandal V. Bankb Beiiary Lal 
Makdal I. Ii. B. 26 Calo. 449 

3 C. W. B. 288 

6. - - Application to set aside sale 

•of mortgaged property— GivtY Procedure Code^ 
1882, s. 310A — Execution of decrees — Transfer of 
Property Act (IV of 1882), s. 88. S. 310A of the 
Gode of Civil Proceilure applies where a sale of 
immoveable property has taken place under a 
mortgage-decree, so as to enable the owner of such 
property who duly complies with its provisions to 
Live such sale set aside. Where the owner of im- 
moveable property applies under that section to 
havea sale of property set aside, ho is under a liabil- 
ity to deposit a sum equal to 6 per cent, on the 
purchaso-mon^, for myment to tho purchaser, 
even where the land nas been purchase by tho 
decree-holder. Tirumal Rao v. Dastaohiri 
Mitab I.X«.B.22Mad.289 

7. Agtnal rsoeipt of ssle-pro- 

ooads by deores-holdor naoesssiy to sot 


8ADXI IN B O moU T I ON OF DBOBBB— 

conid. 

17. SETTING ASIDE SALE-eonhI. 

(a) General Cases— eoiild. 
aside a sale— Cted Procedure Codr, 1882 , «. 310A 
as amended hy Act V of 1894. Tho words in oL (6) 
of 8. 310A of tho Gode of Civil Procedure as amend- 
ed by Act V of 1804 — ** less anv amount which 
may, since the date of such proclamation of sale, 
have boon received by tho decree-holder **— con- 
template an actual receipt of the amount by t^ 
dccrce-holdcF. A mere payment of tho sale-pro- 
ceeds into Court does not satisfy tho requirements 
of the section. A proclamation of sale ordered 
that for tho recovery of 11843-0-9 certain immove- 
able property belonging to tho judgment-debtor 
should bo sold in two lots, A and B. Jiot A was 
sold for 11420, and on tho next day lot B was sold 
for 11584. 'rhe judgment-debtor afterwards paid 
into Court R452-13-0, and applied to liave the sale 
of lot B set aside alleging that he had purchased lot 
A through a third party, and that the sale-proceeds 
had been paid into Court. Held, that tho more pay- 
ment of the sale-proceeds into Court was not a 
sufficient compliance with tho requirements of 
s. 310A of tho Code of Civil Procedure, and as it had 
not been shown that tho sale-proceeds had been 
received by tho decree-holder, the sale could not be 
sot afdde. 'rniMBAK Nabayan v. Ramcuandba 
Narsincirao I. Ii. B. 23 Bom. 728 

8. Property sold in lota — Civil 
Procedure Code (Act XIV of 1882), s. 310 A — />e- 
pwit — Deposit sufficient to cause sale of one lot. 
When at a sale in execution of a decree the proper- 
ties attached were sold soparalely in nine lots, and 
the judgment-debtor prayed to have the sale of one 
of the properties set aside under s. 3 10 A, (Hvil Pro- 
cedure CofJe, by tendering tho balance (together 
with the percentage required under tho law) duo 
under tho docrp(» after cleducting the amounts bid 
by t he decree-holder for some of the pro|ierties and 
the amounts de[M>8itcd by tho other purchasers : — 
Hdd, that s. 310A did not apply to this case, and 
that there was no deposit within tho terms of that 
section. Kripa Nath Pal v. Bam Lakshmi Dabya 

1 C. W. N. 708 

9. Application to set asldo a 

sale on the ground of fraud andfniaterial 
irregularity in conducting Bale-proceedings 
—Code of Civa Procedure (Act XIV of 1882), ss. 244, 
311, 312, 688 — Zur-i~pcshgi lease — Thica right and 
zur-i-peshgi money, attachment of ^Bengal Tenancy 
Act ( VIII of 1886), ss. 102, 163-^nle of the defauU- 
ing tenuro-^ale of zur^i’-peshgi €laim whether valid. 
A advanced some money to B upon a sur-i-peshgi 
of certain property and sub-lot the same property 
to A, on a certain rent reserved ; subsequently A 
brought a suit for the rent so reserved, and a demee 
upon a eompromiso entered into between tho 
parties was awarded in favour of A for realisation 
of a sum of money ; A applied for execution and 
attached and proclaimod for sale not only the thiea 
right held 1^ B under him (A), but also the sur-i- 
peshgi claim which B had aiprinst him* and the 
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(a) Genkral Cases— coHfcf. 


(a) General Cases— ronli. 


property was sold and purchased ||y A, tho dooreo- 
holder himself ; an application for' settintf aside tho 


holder himself ; an application for' setting aside tho 
sale was made by the judgment-debtor to the 
Court which sold tho property, upon the ground 
that the sale proceedings were vitiated by fraud 
on the part of tho decree-holder in tho conduct of 
the Bide. The Subonlinate Judge found that there 
was fraud, and set aside the sale as bod in law. 
On appeal this order was confirmed by tho 
District Judge, who, however, expressed no opinion 
on the question of franrl. On setrond appeal it was 
contended that the sale could not be set aside under 
H. 312 unless it was found that there was fraud. 


was not postponed by reason of the provision in 
Form No. 140. Haji r. Athakaman. Muhsa v. 
Atharaman I. L. B. 7 Mad. 51S 

12. - — Onitr emprminff 

sale aftfjr order aeUing it a«ide, A sale in execution 
of a decree was set aside by a siilnieqiient decree of 
0th l^larch 1801, but was afterwards allowed to 
stand by an onler of 7th May 1862. As no suit 
was brought to si^ aside the latter order, it was hM 
to bo a final judicial pnicafeding, and the sale de- 
clared to be good and valid. Munnoo Lall v. 
Choonrr Shaiioo • 7 W. B. 116 


Hdd, that^ if the application of t he judgment-debtor 
bo regarded as one under s. 311 of the Code of Civil 
Procedure, it would lie necessary to come to sorao 
cM^nelusion or other upon tho question of fraud, 
and unless it is found that tho fraud came to tho 
knowledge of the judgmimt-debtor within thirty 
days before the date of his application, the sale 
could not be set aside under s. 312 of the Code, 
'llint having regard to tho provisions of ss. 162 and 
163 of tho Bengal Tenancy Act, nothing but the 
tenure in ilefault could have been sold, and that 
tho sale of the claim which the judgment-debtor 
hod against tho decree-holder was altogtdlicr bad. 
Luciimifat V, Mandil Kokr 3 O. W. M. 333 

10. Ground for setting aside 

sale— Ctvil Procedure Code, 1S59, ss. 260, 267 — 
Suit to cancel order selling aside sale.-- Act XX III 
of 1861, IJ- A Munsif having cancelled an auc- 
tion-sale of landiHl property on tho solo objection 
of tho judgment -debtor that the properly realized 
a low pricis and the Judge having dismissed the 
auction-purchaser’s appeal from the said onler on 
tho ground that tho Munsif had no authority to 
cancel the sale under the terms of s. 267 of Act Vlll 
of 1869 without some irregularity in condueding or 
publishing the sale being proved, and that the said 
order must therefore bo taken to have been passed 
under s. 11, Act XXIll of 1861, which admits of no 
appeal by the auetion-pun;haser, w'ho was no party 
to tho execution-proceedings: — Hdd, that such 
order passed by the Munsif was not a iirocceding 
under s. 11 of Act XXill of 1861, but an order 
liassod ultra vires under s. 267 of Act Vlll of 1869, 
and that a suit would lie for its cancel menb- - the 
finality of an order under ss. 266 and 267 of Act 
Vlll of 1869 depending on its compliance with the 
terms of those sections. Sukhai v. Daryai 

I, L. B. 1 AIL 374 

IL Civil Procedure 

Code, 1882, ss. 311, 312, 313, 644— Act XII of 1879, 
Seh. IV, Form 149Suit to set aside sale. Under 
Act Xllof 1879, Form 149 of Sch. IV of tho Code of 
Civil Procedure, provided that sixty da 3 's should 
elapse between a sale in execution of a decree and 
its confirmation. A sale having been confirmed 
before the expiry of sixty days : — Hdd, that the salo 
was not render inoperative, and that its effect 


lA Objectitm for 

irregularity disallomd — Sale set aside, on tdher 
groftndH. On application by the judgment-debtor 
to tho Priiici|)al Sudder Amcen to set aside tho sale 
by auction of a house in execution of a dren^e, on 
i tho grounds of material irregularities in publishing 
and conducting the sale, from which the applicant 
sustained substantial injury, tho objectirms were 
disallowed as iintcuiahle, anil the sale c^onfirmed. 
But the District Judge on appeal set aside the sale 
on a ground on which ho hail no authority to intor- 
foro. On petition to tho High Court by the pur- 
chaser of tho house i-~ 4leld, that the onler of the 
Jiidgo must bo set aside as illegal, and the original 
order, confirming the sale, allr>wod to stand. 
Koshti V. Narayan Diiulapfa 

3 Bom. A. C. 110 

14. Security hy man- 

ager of lunatic — Second attachment ami sale before 
security given — Attachment without sale, validity of. 
The plaintiff, as managifr of tho estate of her hus- 
band, a lunatic, obtained a decree and attached and 
became tho purchascT of the lands of the defimdant 
in execution of tho decree. Tho Judge required 
hor to givo Si^eurity for tho proi^eeds of. tho salo 
before ho would allow actual posHi-Hsion to be given 
to her. The saht was confirmed, but several months 
elapsed before; sho found security, and meanwhilo 
the sarao lands wero attached and purchased by 
other creditors uiiilcr another decn^c against the 
said debtor, and jiosscssion was given to th(un. 
Hdtl (rovorsing tho decision of the High Court), that 
tho title of the plaintiff must prevail. Tin* scMuirity 
was ordered for tho protection of tho lunatic against 
misappropriation by his nianagiT; it was nut a 
proceeding affecting the judgment-debtor. Tho 
second sale ought not to have been ordered or con- 
firmed. Under tho Code of Civil Procedure, pro- 
perty may bo atUched without view to iminoiliato 
sale. Saroda Prosaud Mullick v. LurenMEKrAT 
SiNOu Doogur 10 B. L, B. 214 

17 W. B. 289 : 14 Moo. I. A. 629 

16. Second sale before 

eonf^mationr-Separaie suib—Etecl of sale before 
confirmation. The plaintiff and tho defendants 
C and D were the co-owners of a portion of a 
shikml talukh in the 10 annas share of a zamindari 
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17. SErriNG ASIDE SALE-coi^. 


(a) Genbrat. CASEii— conld. 

belonf^ng to tho defendant A. A, having suceooded 
in enhancing tho rent of the tenure, obtained a decree 
for arrears of rent at tho enhanced rate, which she 
prooceded to execute in 1880. In 1881 she obtain- 
ed another decree for arrears of rent of a subse- 
quent period, in execution of which the tenure was 
put up to auction and sold for He. 16,000 on 20th 
July 1881, A herself being tho purchaser. Before 
this sale was confirmed, tho tonuro was, on 20th 
September 1881, again put up for sale in oxooution 
of the first decree, and was purchased by A for 
Ri. 10. Tho plaintiff and C and D applied to have 
both sales sot aside on tho ground of irregularity. 
The application os regarded the sale of 20th Sep- 
tember 1881 was rejected on 30th December 1881, 
and this order was confirmed by the High Court on 
14th August 1882 and (on review) 21st March 1883. 
Meanwhile tho sale of tho 20th July 1881 was sot 
aside by tho order of tho Subordinate Judge on 
10th Juno 1882. In a suit against A, B (the agent 
of A), and D, brought on the 20th March 1^4, 
in which the plaintiff prayed that the sale of 20th 
September 1881 ** bo declared ineffectual and bo 
set aside, and that the plaintiff do recover possos- 
. sionof the property that the suit being 

not one to sot aside tho sale on the ground of fraud 
OP anything connected with tho sale itself, but on 
account of tho sotting aside of tho first sale, which 
took place long after tho second sale had been con- 
firmed, and when no execution-proceeding were 
pending in which it was possible for the plaintiff to 
raise tho oiiestion, tho suit ivoiild lie. Saroda 
Chum Chuekerhutty v. Mahomed Isuf Meah, L L, R, 
11 Cak, J75, distinguished. I/fhf, also, that tho 
first sale, not having been set aside at tho time of the 
the sale, was at that time, although it had not been 
confirmed, a good and offbctiial sale to pass the 
property as against the plaintiff and C and D, so 
that there was nothing loft to pass under the second 
sale. In tho interval between tho sale and the con- 
firmation of Kale there is not merely a contract for 
sale, but an inchoate transfer of title which only 
requires confirmation to protect it ; a sale actually 
takes place which, if not made absolute, must be 
set ande. Saroda Proead MuUick v. Luchmeeput 
Singh Doogur, 14 Moo. L A. 629 : 10 B. L. R. 
214 cited. Fbanoour Maeoomdak v. Himaeta 
Kuhabi Debta . I. Ii. B 12 Calo. 697 


19. CivS Proerdurt 

Code, Si. 311» 312—OhieeiUm to oaU-~Legtd diodhil- 
Ug^LimUaiiou Act (ZF of 1877). s. 7— Order con- 
ftming sale before time for fling Meetiona has ex- 
pired-^Appedl from order. Although s. 312 of the 
Civil Fromure Code contemplates that objections 
to a sale under s. 311 shall be filed before an order 
for confirmation is passed, if the pfecipitate action 
the Court has led to the confirmation of a sale 
before the time allowed for filing objections to the 
sale has expired, whether or not that Court could 
entertain such objections after confirming the sale. 


(o) General Cases-— coaid. 

tho High Court on appeal is bound to interfere and 
to see that objections which by law the appellant 
is empowered to make are heard and determined 
before a sale of his projwrty is confirmed or becomes 
absolute. An application under s. 311 of the Civil 
Procedure Code, on behalf of a judgment-debtor, 
who was a minor, was rejected on tho ground that 
the applicant did not legally represent the minor 
and the Court thereupon confirmed tho sale. A 
second application to the same effect was then filed 
on behalf of the minor by his guardian, and was 
rejected on the ground that the Court had already 
confirmed the sale, and was precluded from enter* 
tainiiig objections after such confirmation, prior to 
which no proper application of objection had been 
filed. From this order the judgment-debtor ap- 
pealed. /feM,that the appeal must bo conaideied 
to bo one from an order under tho first paragraph 
of s. 312 of tho Civil Procedure Co^, confirming 
tho Halo after disallowing the appellant’s objection, 
and that it would therefore lie. Hdd. that, assum- 
ing tho first application on tho minors tehalf to 
have been rightly rojooted, tho second was made 
by a duly authorized guardian, and with regard to 
s. 7 of the limitation Act (XV of 1877) was not 
barrod by limitation ; tho judgment-debtor had 
thorofora a right to mako it, and the Court should 
have entertained and dealt with it before proceed- 
ing to confirm tho sale or grant a sale certificate. 
The order disallowing tho application and the oidra 
confirming tho salo were set asido, and the case 
remanded for disposal of the appellant’s objoctions. 
Phofdbas Koonumr v. Jogeahur Sahoy, 1. L. R.. 1 
Cak. 22f*f referred to. Baldeo Sinou v. Kishan 
Lal I. L. R. 8 AIL 411 

17. — Applicant— Cttol Procedure 
Code (Aa XI V of 1882). s. SlOA-^** Whose fmmoM- 
Me property has been sM.'* tn s. 310A. meaning of 
— Sak in execution of rent-decree — Simjde mortgagee, 
right of, to apfdy to set aside sale. A simple mort- 
gagee is not a person entitled to have a sale set 
aside under s. 310A, Civil Procedure Code. Hamid- 
id Hug V. Malangini Dasi, 2 C. W. N. cdviii; 
Rakhal Chunder Bose v. Dwarka Nath Misser. 
1. L. R. 13 Cak. 346, distinguished. Nitya Naeda 
Patra V . Hxra Lal Kabmakar (1000) 

60.W.N.e8 

18. Applieationbyan 

attaching creditor of the property sdti^Loeus standi 
— ** Any person whoH immovedhk property has been 
sM,** meaning of. An attaching creator is not a 
** person whoso immvoeable property is sold,'* with- 
in the meaning of s. 310A, Civil Ptocedure Codop 
and he is not entitled to make an application to set 
aside the sale under that section. Malangini 
Dassi V. Monmoiha Nath Bose. 4 C. 7. JF. o42» 
referred to. Kedab Nath Sevvl Uha Chabah 
(1900) 6 O. W. H. 57 

19. Civtt Procedure 

Code {Ad XIV of 1882). ss. 278. 283. 310A. A 
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17. SETTING ASIDE SALE-eoiild. 

(a) Gxh£B4L CABEBr-eofUtd. 
peiion who purchased property before it wm at- 
tHchod in execution of a decree, aiA who uneuoceeB* 
fully preferred a claim after it was attached, and 
then brought a regular euit for title, cannot he eon- 
eidered to bo a ^rson whose immovoaUe property 
has boon sold, within the meaning of s. 310A of the 
Civil Procedure Code, and, as such, is not oompe- 
iont to apply under that section for sotting aside 
the salo. Arjan Mollau v. Jadl n ath Roy Chow- 
pby( 1902) 7C.W.ir.S48 

aO. . Application of Oivil Frooe- 

dure Code, bb. 804 to 319 Civil Procedure Code 
(Act XI V of m2), 8. SWA, 08 amended hy Aci V of 
JSOi^Tratufer of Property Act {IV of ISS2), a. S9, 
The provisions of s. 310A of the Civil Pr^eduro 
Code (Act XIV of 1882), as amended by Act V of 
1894, are applicable to sales hold in execution of 
mortgage decrees passed under the Transfer of Pro- 
Ijurty Act (IV of 1882). Ss. 304 to 319 of the Code 
of Civil Pr^odtiro apply to all sales of immoveable 
property. Krishnaji u. Mahahkv Vtnayak (1900) 

I. D. B. 26 Bom. 104 

21. . Application of Civil Pro- 

cedure Code, BB. 310A, 311. Ss. 310A and 31 1 of 
the Code of Civil Procedure apply to sales of mort- 
gagvKl property in execution of nioitgago-decrocs. 
Kedar Nath Ravi v. Kali Chum Ram, I. L. R, 25 
Calc., 70S, commented on. Tirvmal Rao v. Syed 
Daataghiri Miyah, 1. L, R. 22 Mod, 280^ Raja Ram 
Singhji v. Chvnni Lai, L L, R, 19 All. 20't, and 
Krishnaji v. Mahadev Vtnayak, I, L, R. 2'i Bom. 
lot, approved. Malukarjunaou Sbtti v. Liroa- 
MUBTi Pantulu (r.u. 1902) 

I. L. B. 26 Mad. 244 

22. Beneficial owner— Suit for 

poBseaeionr—Benamidar — BcMeficial owner — Party— 
—Whether, tn a proceeding for selling aside a sale, the 
beneficial owner is a necessary party — Execution^ 
proceedings— Benamidar—Ciwl Procedure Code {Art 
XI V of 1882), 88. 214, Sll,andiS7. A bene- 
ficial owner is not a necessary party to a proceeding 
for setting aside an execution-sale. It is compe- 
tent to the Court to set aside the sale finally and 
conclusively as against the beneficial owner, 
although his henamdar only, and not ho, is made a 
party to the proceeding. Baboda Karta Boss v, 
Cbundxb Karta Ghobb (1902) 

I. li. B. 29 Calo. 692 
ao. 6 C. W. M. 706 

S8, Colleotor’B prooeedlngB— 

Civil Procedure Code, ss, SlOA, 320— Execution of 
decree— 8, SlOA nof apjdicMeio proceedings tn 
execulicn held hy a CcUertor under s, S20, Hdd, 
that the provisionB of a 810A of the Code of Civil 
PkoQoduze have no apj^cation to executlon-proooed* 
inge taken hy a elector under a 320 of the 
Code and the mlM framed by the Local Govern- 
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(a) General Cases— ronfd. 

ment thereunder governing such proooodinga. 
Shbo Prabad a Muhammad Mohsin Khar (1902) 
I. L. B. 26 All. 167 

24.1 '^Decree-holder**— “Deeres- 

holder,** meaning of— Civil Procedure Code {Art XIV 
of 1882), ee. Sll and 295- '•Execution — Whal class of 
decree-hMer can come in under s. 295— Locus standi 
^Appeal. “ The decrco-holdcr,'* in h. 311 of the 
Civil Prooodum Code, includes any deen*c-holdor 
for the enforcement and satisfaction of whose cleeree 
the solo has been hold, and would therefore inclu^ 
all clccroo-holdors who, prior to sale have applied to 
the Court under s. 296, for exuceitiun of their ebuiruos. 
Lakshmi v. Kutiunni, 1. L. R. 10 Mail. 57, and 
Chattrapat Singh v. Jadukul Prosad Mvkerjce, 
/. L. R. 20 Calc, 07S, reforri'd to. A obtained a 
dneroQ on the Original Side of the High Court 
against B, and transferred it to the District 
Judge at Moorshodabad for oxecution, who again 
transferred it to the Siilmrdinaf e Jiidgrs when the 
oxociition-protsMNlingB wore n^gisUired ancl a date 
was fixed for the sale of B*s immoveable property 
attached by A in execution of his decreo. Ikiforo 
the date (ixitd for sale, C, who had also obtained a 
(bHinH) against B, applied to the District Judge at 
Moorshodabad for attachment and Stile of the pio- 
prwty of B. B's proiwrty was attaclied and sold in 
execution of (Ts docme; but, prior to the sale, 
several other persons who held decrees against B 
having applied to the District Judge for execution 
of their deesrees, the Halo-proceeds uimt ratoably dis- 
tributed amongst them all. ThereiiiKin A msde an 
applirsation to the District Judge to set aside the 
said sale under s. 311. FI chi, t hat, inaBiiiuch as A 
was not entitled to come in and share in the rate- 
able distribution of assetR under s. 296, ho was not 
the “ decree-holder " within the meaning of a 311, 
and harl therefore no locus standi to make an appli- 
cation undiw that section. Maiungini Dassi v. 
Monmotha Nath Rose, 4 C. W. N. 54'i, referred to. 
An appi^al lies from an onlor pasHod under s. 312, 
refusing to sot aside a sale on the ground that the 
applicant had no locus standi to apply under s. 
311. Bejoy SiRoii Duduuhia v. liuKTJM Chard 
(1902) . . I. Ii. B. 29 Calo. 648 

26. DepoBit by Oo-Bharer— 

Deposit in Court— Civil Procedure Code (Art XIV 
of 1^82), s. SlOA. A person elaiming under the 
Mahomodan law a share in some immoveable pio- 
iwrty which has boon sold in oxceiitioii of a deeiee 
against his co-sharors, cannot coino in and make a 
deposit under s. SlOA of the Civil Procedure Code. 
Bamchandra v. Bakhmabai, 1. L. R. 2S Bom, 
450 ; Paresh Nath Singha v. Nabogoped ChatUh 
padhya, /. L. R. 29 Calc, 1, roferrod to, Srinivasa 
Ayyangar v. Ayyathorai PiUai, I, L, R, 21 Mad 
426, distinguished. Abdul Rabamah v. Matiyab 
Ramamak (1902) • . I, li. B. 80 Calo. 426 
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17. 8ETTIN(; ABIDE SALE— Mmecf. i 

(ra) Obxkral Casvs— confcf. ' 

S0. Fraild^--^al0 tnexecic<iofio/cle- i 

cree frauMmUy obtotnerf— Fraittf— / bromiiI jmr- 
€haaer~^Pvreha9e lor vaivMt eonMeraiion-^In- 
adeyuaey of price — Suit to ml nrido sale. An ex 
parte decree was fraudulently obtained by the first 
defendant against the plaintiff, and in execution ' 
certain land of the plaintiffs, worth 112,000, was I 
sold by auction, and was puTchasod by the second 
defendant for R400. The plaintiff sued to sot aside 
the sale and to recover posseHsion of the land* The 
facts found by the lower Courts u-ero (i) that the i 
decree was obtained by fraud, (ii) and that the pro- i 
perty was sold at a considerable undervalue. 'ITio • 
purchaser had no knowledge of the fraud : Heldt | 
dismissing the suit, that the plaintiff was not en- j 
titled, as against the purchaser (defendant 2), to I 
have the sale set aside. When property is sold in i 
execution of a decree fraudulently o^inml, mere | 
Ina^quaoy of price, apart from participation in or ; 
knowledge of &o fraud, is not in itself a circum- I 
stanoe sufficient to justify the setting aside of the I 
sale. Ahiool Ilye v. Nawab Baj, 9 W. R. 196, • 
commented on. Critambar SHRnaYASBHAT v, 
Kbishnappa (1002) . I. Ii. B. 20 Bom. 048 

27, Gift— Ctf»7 Procedure Code 

(Ad XIV of 1882), s. 310A—Ap^iealwn to sd aside 
a sale — Gift of the land prior to aUachmeni — Efiedt 
of sede — AppliedbUUy of the section. Certain land 
was attached under a decree and sold. Applica- 
tion was thereupon made by a person, who claimed 
as donee of the land from the judgment-debtor, to 
have the sale sot aside under s. 310A of the Code of 
Civil Procedure. It was alleged that the gift had 
been made prior to the date oi attachment. Held, 
that the interest of the donee (assuming his gift to 
he valid) could not bo affected by the subsequent 
attachment and sale, and that, in consequence, he 
eonld not see to wt the sale aside under s. 310A. 

If the gift had been made while the property was 
under attachment, the sale would have him bind- 
ing on the donee, who. in consequence, could have 
applied under s. 310A. Anyone whoso interest in 
immoveable property is bound by a sale may apply 
under s. 310A, though ho bo no party to the suit or 
to the deoico under which tho sale took place* 
EBODI MaNIKKOTH KrTSHNAN NaIB V. PuTHIKDETH 
Chbmbakkobbbi Kbisbnan Nair (1002) 

L L. B. 86 Mod. 860 

28* ** Immovable property 

Civil Proeedure Code, s, 311 — Mortgage-decree whe- 
iher imimoveMe property. Having regard to tho 
definition of ‘^immovable property,” in the 
Gcmend Glauses Act, a decree upon a mortgage is 
inoapablo of being described or regarded as im- 
moveable property ; and, when a mortgage of 
certain immoveable property is sold inexecution of 
a decree, an application under a 311, Civil Proce- 
dure Code, to set aside the sale is incompetent. 
Ooue Mahomed r, Khawas Ali Khan, L L, R, 23 
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17. SErriNO ASIDE SALE-coald. 

(a) GmriBAL Casbs— coafd. 

Cak, 150, relied upon. Baij Nath Lohba v. Bi« 
HOYBNDBA Nath Paut (1901) . 6 O. W. N. 0 

29. — Idmitatioiir-^t vtf Procedure 
Code (Ad XIV of 1882), ss, 310 A, OSl-Sakr-^aiOe 
sd aside on deposit of dihl within 30 days— ** Date, 
of Side*'— Limitation — Limitation Ad (XV ot 
1877), s, 14, Seh, II, Art, 12— Appellate Court,, 
order of — Second appeal — Exdusion of time during 
which a second appeal was pending. Certain pro-- 
porty was sold in execution of a decree againrt the 
judi^ent-debtor on tho 22nd May 1000. lliesale- 
was set aside by the first Court on the 26th May 
following, but was declared valid by the Appellate 
Court on the 2nd August 1000. Tho judgment-^ 
debtor preferred a second appeal to tho High Court 
on the 16th August 1000, which appeal was dis« 
missed on the 6th Soptombor following. On the 
12th September the judgment-debtor applied, 
under s. 310A of tho Civil Ptooedure Code, to have 
the sale set aside on dej^t of tho xequisito sum. 
Udd, that the application was barred by limita- 
tion. not having boon made within 30 days from 
tho date of sale ; and that although. In computing 
tho period of limitation, the time between the 
26th ^y and tho 2nd August might bo exduded, 
tho time between the 16th August and the 6th 
September, spent in prosoouting the second appeal, 
could not be excluded. Chowdhry Kxbbi Sahat 
V, Gum Roy (1902) . I. B, 29 Oalo. 620 1 

8.e.6C.W.N.770 

80. Private sale by Judgment- 

debtor prior to Court Bale— Gfinl Procedure- 
Code (Ad XIV of 1882), s, 310A and s. 2U—Pro- 
perty privately sM by judgment-dddor prior to 
Court sale — Application by judgment-debtor to sd 
aside a Court sale — Application rejected— Applu 
cation to High Court under s, 622—Pradice, In 
execution of a decree passed against a judgment- 
debtor, his property was sold by auction. Prior, 
however, to the exocution-sddo, he offbeted a private 
sale to another person, and out of tho proceeds he 
paid off tho judgmont-oreditor, who duly oortifled 
that the decree was satisfied. Subsequently the 
judgment-debtor appli^ under s. 310A to set aside 
tho execution-sale. His application was refused by 
the Judge, on the ground that, at the date of the 
oxooution-salo, ho had no interest in the property, 
having disposed of it by private sale. He held, 
therefore, that ho could not apply under e. 310A. 
Against this order tho judgment-debtor applied to- 
the High Court under s. 622 of the Civil Procedure 
Code (Act XIV of 1882). It was contended (i) that 
the order was one under s. 244 of the Cfivil PXoce- 
dure Code ; that on appeal lay from an order undes 
that section, and that theiefoie he had no rif^t of 
applioation under s. 622, and (ii) that, he having 
disposed of his property by private sale, s. 810A 
did not ap]|^. Heid, that s. 244 did not appfdv, 
inasmuch as the auoHon-purohaser cert^bly omiia 
not be taken to be the representative of the* 
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docree-holder, and, even assuming* him to bo a 
npresentatiye of the judgment-debtor, that section 
did not apply to a question between a party to the 
Buit and his representative. S. 244, therefore, did 
not apply to the order complained of, which was 
consequently not appealable, for an order under 
a 310A is only appealable so far as it comes under 
a 244 (e). Thoio being no appeal, the judgment- 
debtor could therefore apply under s. 622 of the 
Code. Notwithstanding the private sale, the judg- 
ment-debtor could apply under a. 310A of the Code 
to set aside the execution-sale. Maoanlal Mulji 
V. Doshi Mulji Bhaighand (1001) 

I. L. B. 26 Bom. 681 
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Coniraei Act {IX of 1872), a. 69 — Tranafar of Pro- 
‘per^ Act (IV of 1882), a. 108 (g) — Non-agricuUwal 
tanda, tenant and under-tenant of^-Oiml Procedure 
Code (Act XIV of 1882), a. 3J0A — Bight of under- 
tenant to pay money due hy hia leaaorSuit hy under- 
tenant to recover money paid for hia leaaor under 
a. 810 A, CivU Procedure Code, A suit does not lie 
by an imdor-tonant of non-agricultural land to 
recover from the tenant, his lessor, money which 
had boon paid by him under s. 310A, Civil Pmo- 
daro Code, to set aside a sale of his lessor’s interest 
under a decree passed against the lessor. The 
money paid by the under-tenant after the sale was 
not money which the tenant was bound by law 
tc pay ” under s. 310A, Civil Procedure Code, 
within the meaning of either s. 69 of the Contract 
Act or a. 108 (g) of the Transfer of Property Act. 
Qsm I Whether the under-tenant has any status 
to pay in the money under s. 310A, Civil Procedure 
Code. Bxpin Behabi Sabeokab v. Kauoas 
C nATTBBJXE (1001) 0 O. W. IT. 886 

Suit in which applicant 


was not a party—Ctvtl Procedure Code (Act XIV 
of 1882), a. 310 A — Application by aecond mortgagee 
to aet aaide aale of mortgaged properly under decree 
tdtained hy frat mortgagee tn auit to which aecond 
mortgagee had not been made a party — **Peraon whoae 
immovetOde property haa bun aold '^—Tranafer of 
Property Act {IV of 1882), a. 75. Land, which was 
subj^ to two mortgages was sold under a decree 
obtained the first mortgagee, in a suit in which 
the second mortgagee was not made party. The 
second mortgage then applied to have the sale set 
>^e, and paid into Court the amount due to the 
nnt mortgagee. Held, that the second mortga^ 
was not entitled to have the sale set aside. Inas- 
much as he had not been made a party to the suit 
m which the decree was obtained, his interest had 
not passed under the aale, and his right to redeem 
the prior mortgage continued. He was, therefore, 
a person whose immoveable property had been 
Mid, within the meaning of s. 310A of the Civil 
^Moeduie Code, and had no loeut ifsneft to apffy 
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under that section. Malukarjunaou Seiti «. 
Linqa Mubh Pantulu (1002) 

1. L. B. 86 Mad. 882 

8A Sale by Collector— A pplieo- 

tion to Court by judgment-debtor to aet aaide aalo—- 
Befuaal hy the Court — Appeal — Collector^ a powers 
BuUa 16 and 17 of the Local Rulea and Ordera 
made under enaetmenta applying to Bombay — Civil 
Procedure Code {Act XIV of 1882), aa. 320, 310 A 
and 244, Held, that s. 310A of the Code applies 
oven if the oxocuiion-procoodings bo refornMi to the 
Collector, who has no power to sot aside a sale 
under the provisions of the Code. There is noth- 
ing in the section which precludes the Court from 
setting aside the sale merely becanso it had boon 
confirmed. As s. 3 10 A proscribes that the Court 
ahall pass an order sotting aside the sale whenever 
its provisions are complied with, the onlor refus- 
ing to sot aside the sale reversed. Pita v. Chuni- 
LAL (1906) I. Lw B. 31 Bom. 207 

(6) Irrequlabity. 

* 

84. Objections to aale forirre- 

! gularity— Dii/y of Court Procedure, Whore a 
! judgment-debtor objects to the sale of attached 
i property, it is the duty of tho Court executing 
the decree to try the validity of the objections. 
Gunesh Lall Tewabee v. Bindoo Basuineb 

24W.B.86 

86. — Application to set aside 

sale— t7tvi7 Procedure Code, 1859, a, 256 — Prou- 
dure. Tho issue which arises when a petition is 
preferred under Act VlII of 1869, s. 256, is a 
judicial proceeding and ought to bo carried out with 
regularity, tho Court fixing a day for the hearing of 
tho matter of tho petition and giving reasonable 
notice to all parties,— i*.c., such as would afford 
to each party fair and reasonable opportunity of 
bringing the necessary evidonco on or before that 
day. In the maXter of the pdtitionof Bbojq 
Mohun Thakoob. Bbojo Mohun Thakoob v. 
Ambenooddeen 20 W. B. 424 

86. Diacretion of 

Judge-^Preaentation of application. A Judge haa 
dmeretion to receive an application to set aside a 
salo in execution of a docreo when made to him 
after the lapse of thirty days, but before the con- 
firmation of the sale. Poulson v. Dunn 

16 W. B. 11 

In the matter of Umbeto Laix Bose 

16 W. B. 11 note 

(Contra) Raj Coomab Singh alfcw Nawm 
o. T.AT.fjM Saboo 1® 

where the Court, however, held that the applicant 
was bound to riiow some valid excuse for not making 
the application in proper time. 

in « 
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(8) IRBIOULARITY— ^Onfcl. 

Aitowbaithetorm” applioftnt*’ Inoludod, then 
were imdor Act VIII of 1869 diveno rulingii tome 
holding that it waa not confined to the parties to the 
suit, but included any person who had sustained 
substantial injury bv reason of any material irre- 
gularity in publishing or conducting the sale. 
RbUHNABAV VlMKATBSH O. VaSUOBV AvaNT 

11 Bom. 16 

and others that judgment-debtors and not third 
parties were meant. Luchmbbput Singk Dooonn 
Oi Mooktaxashm Dbua 0 W. B. 888 

S.C. upheld on review. Mookta Kbshbb Dbbta 
V. Luohmbbfut SiNon Doooub 10 W. B. 187 

JooB Nabaxn Sinoh V. Bhuobavo 

2 W. B. HIb. 18 

PUBSHOTTAM VlTHAL II. PURSHOTTAM ISWAB 

L L. B. 8 Bom. 688 

LncRMBBPUT SiNOR V. Adoyto Chubn Mul- 
UOK 24 W. R 452 

HaBAOROBB SrAMUMTO V. OoLUCK Grubdbb 
Sramuiito 86W.Bi70 

Maiba Kobb V. Lucrmitb BRnoouT 

10.1a&260 

Mab Kuab Hi Tara Sibor 

1.L.B.7 All 688 

87. By whom application may 

bo made— G6/edfon to sole by third psrsoii^ 
CivU Procedure Code, 1882, s. 811. UM, that 
persons other than the docxec-holders or the persona 
whose property was sold in execution of decree were 
not competent to apply to the Court under s. 311 of 
the Civil Procedure Code to set asido the sale. Mab 
Kuab v. Taba Sibor . L L. B. 7 All 688 

88. — Code of CivU 

Pfocedwe [Ad X of^ 1877), s. 811. The words 

any person whose immoveable property has been 
■ol^' in s. 311 of the Code of Cavil Procedure 
do not include a j^rson who has purchased the same 
property^ at a prior exccution-salep such prior sale 
not having been confirmed, /a the molded of the 
pdUitm o/Braoabuti Crubb Bruttagrabjbb 
Qrowdhby. Braoabuti Crubb Bruttagrabjbb 
Qbowdrbt V. Bisrbsrwab Sbb 

l.L.B.8 0alo.867 
S.O. Bhaoabati Crabab Bruttacrabjbb V. 
Kau Kuxab Cruttar 10 0. L. B. 441 

80. Civil Procedure 

Code, 1888, e. 811-^** Any pereon whose imnunedMe 
property has bun sold, inierprekUion of. The 
words. any person whose immoveable property has 
. been sold/’ in a 811. are sofficiently um to include 
a person who is neither the deoiee-holder nor the 
ju^ment-debtor. nor the anotion-purohaser ; W 
* who alleges that the property sold b execution is 
his. Abdul Huq Moboompar a Mobibx Moruk 
Sraba ' LIi.B.X40alo.240 
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(6) Ibbboularitt—- eoafi. 

40. Civil Proeslws 

Code, es. 311, 295— Person entifled to apyly to set 
aside snte^"* Decree-hoUers," entitled to rateable 
distribution. Where one decree-holder had attaoM 
certain land, and another decree-holder against the 
same debtor had entitled himself to rateable distribu- 
tion of' the assets under a 296 of the Code of Civil 
Procedure Ndd, that the latter was entitled to 
apply, under s. 311 of the Code, to sot aside the sale 
on the ground of material inogulari^. Laksrxx v. 
Kuttubbx . . I. L. B. 10 Mad. 67 

Atrappa Crbttx V. Rabea Kbirsba Natakhab 

I.L.B. 21Mad.61 

41. — - — ■ — Civil Procedure 

Code, s. dll—Obfedum to sede by wife of judgment^ 
debtor. A person who claims to be a purchaser from 
a judgment-debtor prior to an attachment is not 
entitled to come in under s. 311 of the CivU Proce- 
dure Code and object to the sale of the judgment- 
debtor’s property. A6iiiil Huq Motoomdof v, 
Mohini MohunShdha, I. L. R. 14 Cde. 240, ^- 
ruled. Rule that a person applying to set aside a 
sale for irregularity must bo one who has oustained 
substantial injury arising thereform. as laid down in 
Joge Nairain Singh v. Bhugbano, 2 W. B. Mis. 18, 
and explained by Krishnarav Venkatesh v. Fosiidsv 
Anant, 11 Bom. H. C. 15, approved. Asmutu- 
BX88A BbOUM V. AbHBUVT AlI 

I.I.,B.16 0alo.488 

42. - Person damiag 

by title paramount to, or independency of, judg* 
rnent’dmor-~Civil Procedure Code, s. 811. Hud, 
by Marmood, J., that a person claiming by title 
paramount to. or independent of. the Judgment- 
debtor is within the meaning of s. 311 of the Code. 
Asmutunnissa Begum y. AslSruf Ali, I. L. B. 18 
Calc. 488, dissented from. Aeaiil Huq Mosoomdar 
V. Mohini Molori Shaha, I. L. B. 14 Cole. 240, 
followed. Shbo Piusad Vi Hxba Lal 

I.1I.B.18AU.440 

48. Civil Procedure 

Code, s. 811^Apfiicalion to srt tudde SMCiifiss- 
seder^Bemedy of one daiming mdvefsdy to the 
fudgmentdebtor. A person alleging himself to be 
the undivided brother and. as such, the lagil 
representative of a decea^ judgment-debtor 
applied to have set aside a sale of certain property 
alleged by him to be joint family property, miw 
had taken place in execution of the decree. Held, 
that the proper remedy of the applioant was a 
regular suit, and not a proceeding under CivU Pfooe- 
duie Code. s. 311. Subbabatadu v. FipSi 
SUBBABAIU . . LL.B.161fadL47e 

Civil Proeeda^ 

Code, ss. 811, 295^** Deoru-koldor.*' The tm 
” decree-holder” in s. 811 of the Code of OM 
Procedure is not Umited to the deoree-holdet w^ 
instituted the exeontion-prooeedings. but ssay n* 
dude a decree-holder who is entitled to coma in MtA 
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8AZJB nr mouTxoir of dbobbb^ 

toM, 

17. SETTING ASIDE SALE-eonfil. 


(&) Ibbsoulabitt— confA. 

in tHe piooeeds undor r. 2^6 of ihe Oode. 
Lakahmi ▼. EuMunni, L L. R, lOMad. 67, approTod. 
Ajodhia Fbasad V. Nand Lal Sinob 

I. L. B. 16 AIL SIS 

46i - - Ciml Proudun 

Coda, «. — Apvllieation to set aside sale in exe- 
eutiot^Deeree-6o6kr-~~Parlies, The dociee-holder 
is a necoMiary party to an applioation under b. 311 of 
the Code of Civil Procedure. Hence where a Judg- 
ment-debtor applied under the above-mentioned 
Bootion to havo a mdo in execution of a decree against 
him sot aside and made no attempt to implcid the 
decree-holder until long after limitation had expired: 
•— Heldf that the application must be diRmissod. 
Karamat Khan v. Mir Ali Ahmtd, All Weekly 
Kotea{1891) 121, referred to. Au Gauhar Khan 
s. Bansidhab I. Ii. B. 16 AIL 407 

46. — — - Civil Procedure Code 

iA(iXtVoim2),ee.61l, 312, 313, 622-^Appliea- 
tion hy auelion-purehaaer to eei aside sale on ground 
of his having hun deceived as to extent of estate sold — 
Remedy of audtion-pwrehaser — SuperiiUendenee of 
High CouH. A purchaaor at a Court-Bale, alleging 
that he had boon misled by a misrepresentation 
as to the extent of the estate which ho had believed 
to be put up for sale, obtained, on his petition 
liefore confirmation, a summary order sotting aside 
the sale. Held, that the High Court had rightly 
cancelled this order, exeroising its authority under 
a 622 of the Code of Civil Procedure ; that the 
piirohasor, though ho would have his remedy, on 
his taking the appropriate one, if he had ^on 
inducoil by fraud to pay a larger price than ho othor- 
wim would havo offered, had no right to apply 
under either s. 311 or 313 of the Code of Civil Proce- 
dure (as they provided only for the particular oasoB 
to which they referred) ; and that s. 312, in the 
absence of cases falling within those sections, 
required that the Bale should bo confirmed. Birj 
Mohun Trakur V. Rax Uma Nath Chowdhby 

1. L. B. 80 Colo. 8 
L. B. 19 1. A. 164 


47. 


• Cttnl Procedure 


Code, s. 311 — Ohjeetion to sale hy person daiming to 
w the reed owner — Benamidar, decree against. Per 
Pbtrr^ii, O.J., and Gross, J. (Bxvsrlsy, J., 
diBBonting), whore immoveable property has been 
sold in exeoution of a dooreo against the ostensible 
property, a person claiming to be the 
tonefioial owner is entitled to come in under s. 311 
of the Code of Civil Procedure and object to the 
We. Asmutunnissa Begum v. Ashruff Ali, L L. R. 
16 Cate. 488, followed. Abdul Gani v. Burns 
I.L.B.80 0alo.4l8 
48. CTrtI 


^ **• — SateMt dutrAtitiM of aah- 

A pram lAo ia not 
gy*” to_aoiBo in nndM n 2W of fho Owl 

nMMmo Ood. aad duun in tin dtoMbation of tin 


(b) iBRSaULARlTY— COnfd. 

Bale-prooeods is not included within the term 
“docreo-holdor ** in 8. 311, nor is he entitled to 
apply under that sootion to set aside the sale. 
Deboki Nundon Sen v. Hart, 1. L. R. 12 Cak. 294, 
and Lakshmi v. Kuttuwni, /. L. R. 10 Jlfruf. 67, 
referred to. Chattrafat Singh «. Jadukul 
Prosad Mukbrjbs . I. L. B. 80 Galo. 078 

49, Civil Procedure 

Coda, 1882, s, 311 — AppHealion to set aside a 
sale of a tenure hy a purchaser from the judgmenU 
dddor prior to aMachtntid. A person who olaimB 
to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whoso interest in the tenure 
has been sold in execution of a decree for its own 
arrears of rent is entitled to apply, under 8. 311 
of the Code of Civil Procoiliire, to sot aside the sale. 
Asmulunnissa Begum v. Ashruf Ali, /. L. R. 16 
Calc. 488, distingnishod. Aubhoya Dassi v. 
PuDMO Lochun Mondol L L. B 88 Calo. 808 

60. Civil Procedure 

Code, s. 3fl^^** Decree^hdlder'* — Attaching creditor 
— A ^ieation to set aside sola An attaching credi- 
tor is not a “ person whoso immoveable property is 
sold'* within the moaning of s. 311, nor does he 
come within the w'oids the decroc-holder " which 
appear at the commencement of that section. The 
term " deoroo-holdor ** in b. 311 innans the doorae- 
holdor who brings the property to sale and not any 
decree-holder. AsmtcficnfitMa Begum v. Ashruf 
Ali, L L. R. 16 Calc. 488, referred to. Lakshmi 
V. kuttunni, 1. L. R. 10 Mad. 57 ; Ajudhia Prasad 
V. NandLalSingh, J. L. R. 16 AU. 318 ; and Sorabfi 
Sdalji V. Oobind Banji, I. L. R. 16 Bom. 91, 
dissented from. Chatrapat Singh v. Jadukul 
Prosad Mukherjee, 1. L. R. 20 Cdc. 673 ; Clark v. 
Alexander, I. L. R. 21 Calc. 200 ; and Har Bhojal 
Das ATartean v. Ananda Ram Marwari, 2 C. W. N. 
126, distinguished. Matungini Dabbi v. Mon- 
MOTHARATK Boss 4 O. W. N. 648 


61. - - — - — Civil Procedure 

Code, 1882 {as amended hy Act V of 1894), s. 310 A^ 
Judgmenidddor under decree on mortgage passed 
under Transfer of Property Act, s. 88--Effed of 
former application hy other fudgment-deddor under 
s. 311 of the Civil Procedure Code. The judgment 
debtor in a mortgage-decree pasaed under s. 88 of the 
Transfer of Property Act (IV of 1882) may apply to 
Bet asido a Bale under the provisions of a 310A of the 
avil Procedure Code (XIV of 1882, as amended by 
Act V of 1894). After the' rejection by the lower 
Court of an applioation under s. 310A, judgment- 
debtors other than the applicant made an applica- 
tion under 1 . 311 of the Code. HOd, that Che 
proBent applioation under s. 310A wae not barred by 
reason of the proviso to that section. Abbrus Au 
Cbowdbryv. NbtLalSahu ^ 

I. L. B. 88 Oslo. 688 

Code of Civil 


68 . . - - 

Pfoeedure, 1882, «f. 310A and dll^Meaning of 

16 ? 2 
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(6) IllBIOULARlTY— confd 

iht worth *' ho shatt not be eniiihd to moke an 
applteottofi wnder this section" in the proviso of 
s. 3I0A-^ivil Procedure Code Amendment Ad 
{V of 1894). The words " ho shall not bo entitled 
to make an application under this section *’ in the 
proviso of s. 310A do not mean merely he shall 
not be able to present an application " under the 
seotion, but the word " make ^ moans '* carry on ** 
or’* prosecute.” In a case where, after an applica- 
tion under s. 310A of the Code of Civil Proooduro, 
another application was made under s. 311 of tl^e 
Osde, the applicant was not entitled to have the 
benefit of the former section. Bajendba Nath 
Haldab V. Nilratan Mittric. 

I. Ii. B. 88 Oalo. 988 

58 , Civil Procedure 

Code (Ad XIV of lil82), s. 310A--Bighi of a 
mortgagee to the beneM of s. 310A. A mortgagee 
telng a party to a suit, objected that the mortgage 
pntmises had been attach^ and sold in execution 
of the decree, and applied to have the sale rat aside 
on payment being made by him under Civil Pro- 
cedure C’ode, s. 310A. The purchaser was the 
decree-holder. The application having been refused 
by the Courts of first instance and first appeal, 
the applicant appealed to the High Court. Held, 
that the appeal was maintainable, and the appellant 
was entitled to the relief sought. Seinivasa 
AyYAVOAB V. AyYATHOBAI PlLLAl 

L L. B. 81 Mad. 416 

54. Civil Procedure 

Code (Ad XIV of 1882), s. 310A—8dle tn eawe«- 
tion of mortgage^deeree-^-Application by mortgagor 
under s. 310A, CivU Procedure Codcr—Transfer of 
Property Ad (IV of 1882), s. 104, rules framed 
unaer—^ivil Procedure Code Amendment Ad (V of 
1891. Hdd by the Full Boneh, that s. 310 A of the 
Civil Froeeduro Code (Act XIV of 1882, as amended 
by Act V of 1804) does not applv to sales of mortgag- 
ed property under the Trannor of Property Act 
(IV of 1882). The rules fipmod by the High Court 
(Circular order No. 13, dated 27th April 1892) under 
the provisions of s. 104 of the Transfer of Property 
Act do not make a 310A applicable to such sales. 
Askruf Ali Chowdhry v. Nd Lai Sahu, I. L. B. 23 
Cede. 882, overruled. Bafa Bam Singhji v. Chunni 
Led, l.L. PL 19 AU. 208, dissented from. Qwere : 
Whetto a rule by the High Court under a 104 of 
the Transfer of Jmperty Act making s. 310A of 
the Ciivil Procedure Code applicable to sales of 
mortgaged property under the said Act would not 
be wftni vires. Kbdab Nath Raut v. Kali Chubn 
Ram . . . I.Ii.B.86Galo.708 

8aW.N.868 

Bee DAXSBnrA Mohub Roy v. Basukati Dxbi 

4 0.W.N.474 

where this case is exidalned and where it was 
hdd that a 104 of Transfer of Pkoperty Act is an 
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17. SETTING ASIDE SALE— eoiifd. 

(b) lURBOOLABITY— COBM. 
enabling section and the rules made by the Hig h 
Court (Circular onler No. 13. dated 27th April 
1892) under the provision of s. 104 do not 
the applicability of the Co^ of CivU Procedure as 
regards sales held in execution of mortgage dooreea 

66. 1 CivU Procedure 

Code (Ad XIV of 1882), s. 310A-^Bight to ap^ 
under the sedion — Person who has coniraded to 
•purchase land. A person u’ho has contracted to 
purchase land, or an interest in land, does not by 
such contract become the owner in equity of such 
land or such interest (a 64 of the Transfer of Pro- 
perty Act, IV of 1882). He has a personal right 
against his vendor or the assignee with notice of his 
vendor to compel the latter by a suit for specific 
performance to perform his contract : but ho has no 
direct right over the land. Hdd, accordingly, that a 
person who had contracted to purchase certain land 
which was subject to mortgage, and was sold in 
execution by the mortgagee, was not the owner of 
the Und, and was therefore not entitled to araly to 
sot aside the sale under s. 310A of the Civil noce* 
dure Code. Mahadeo Chimtamak Wadxkab v. 
Vasudkv J. Ktbtikab I. L. B. 88 Bom. 181 

66. - Civil Procedure 

Code, 1882, s. 310A-^ivil Procedure Code Amend* 
menl Ad (V of 1894) — Kxeeutionsale — "Person 
whose immoveable property has been sold" — Prior 
privah purchaser of property sold in exeeuUon. 
A person who has purchased property which is after- 
wards sold in execution of a decree obtained against 
his vendor is not entitled under s. 310A of the 
Civil Procedure Code to have the execution-sale set 
ande., Ramchanoba Dhonoo v. Rakhwabai 

I. L. B. 88 Bom. 460 

67. - . Civil Procedure 

Code, 1882, s. '310A — Bighl of benarnidar to apjly 
to sd aeide sale. A benarnidar of a person whose 
immoveable property is sold has a right to apply to 
have the sale sot aside under s. 310A of the Code of 
Ciivil Procedure. Basi Poddab v. Ram Kbishea 
PODDAB 10.W.N. 186 

68. - - - ^CivU Procedure 

Code (Ad XIV of 1882), s. 310A-*Apj^cation 
to sd aside sale by purchaser from iudgmenLdMrr 
after audion*sale. A purchaser at a private sale 
from the judgment-debtor after sale in execution 
has no locus standi to make on apj^ication under 
8. 310A of the Civil Procedure Code. Hababi Bam 
e. Badri Ram 10. W. N.879 

69. CivU Pfoeedore 

Code, 1882, s. 311 — Applieaiion by pereon nd 
party to decree. Land having been sold in execu- 
tion of decree, one claiming that it bad been held by 
the judgment-debtor benami for him ajppiU that 
the sale be cancelled under s. 311* He was n^ 
a party to the decree, and on that ground w 
petition was dismissed. Hdd, that the iaot el the 
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(b) IRRBOULABITY— 

petitioner being a stranger to the decree did not 
preclude him from obtaining thopolief sought 
under s. 311. Timmana Banta «. MauabaIiA 
Bratta . L L. B. 19 Mad. 167 

60. CivU Procedure 

Code, J882f e. 311 — Apjdtcation to set aside sale 
in exeeulion — Plea to junsdUAion of Court to sdl— 
CivU Procedure Code, s, 320, HM, that in an appli- 
tion under a. 31 1 of the Code of Civ il Procedure to sot 
aside a sale in execution of a decree, it is not com- 
petent to the applicant to raise, nor to the Court 
to entertain, any pitta to the jurisdiction of the 
Court executing the decree, as, for example, a pica 
that the property sold, or part of it, was ancestral 
and ought to have been sold in accordance with 
the provisions of s. 320 of the Cod-j. Shirtn 
Bsoam V, Agha Au Kuan I. L. B. 18 All. 141 

61. Apjdicaiion to 

set aside sale — Grounds which alone may be taken, 
A Court to which an application under s. 31 1 of the 
Code of Civil Procedure, to sot aside a sale held in 
execution of a decree, is made, is limited to the 
grounds sot forth in that section. If the Court fails 
to find both a material irregularity in publishing 
or conducting the salo together with consequent loss 
to the applicant, it is bound to dismiss the ap- 
plication and confirm the sale. It cannot set aside 
the salo upon other grounds not pleaded by the 
applicant. Tassaduk Jiasvl Khan v. Ahmad 
Umain, I, L. R, 21 Calc, 06 : L R, 20 I, A, 176, 
and 8hirin Begum v. Agha Ali Khan, /. L, R, 18 
AU. 141, referred to. IIarbanK Lal v, Kundan 
Lal . , . I. L. B. 81 AU. 140 

62. — Civil Procedure 

Code, s, 311^Ptrson whose property has been sM 
—Mortgagee — Transfer of Property Art (IV of 
1882), ss, 86, 87, The mortgagees of a certain 
tenure obtained, on 11th September 1884, under 
s. 86 of tho Transfer of Property Act, a decree for 
foreclosure, which declared that, on failure to pay 
the amount found duo, the mortgagor's right of 
redemption should be barred on llth Baich 1886 ; 
this time was subsequently extended on tho appli- 
cation of tho mortga^r to 30th April 1886. On 
tho 6th April 1886, in execution of a decree for 
arrears of rent obta^od by tho superior holder of 
the tenure against tho mortgagor, the tenure was 
Bold free from incumbrances. Tho mortgagees 
applied under s. 311 of the Civil Procedure QmIo 
to have the sale set aside for material irregularity. 
Held, that, under s. 80 of the Transfer of Property 
Aot^ tho mortgagees had such an interest in tho 
IJtoperty as brought them within the words of s. 311, 

person whose property has been sold,’* and 
e^tled them to m^e the application. Rakhal 
4otndbb Boss v , Dwabka Nath Misshr 

I.L.B.18 0alo.846 

6A Bight to hawe sale set 

ai agalnit bonft fldo pusohaeer— 


SALS Iir EXBOUTION OF DBOBBB— 

eoiifd. 

17. SETTING ASIDE SALE— eonfd. 

(b) Irregularity — contd. 

Question of right how to be determined. It cannot be 
laid down as a general proposition of law that under 
no circumstances can a salo in execution of a decree 
be sot aside as against a bond fide purohasor for valu- 
able consideration and without notice. In a suit 
brought to set aside such a sale, it is for tho Court to 
determine whether it will bo in acconlance with the 
principal of justice, equity, and good conscience 
that tho salo ought to bo set asido or not. Abdul 
Hyx V. NawabRaj . B. L. B, Sup. VoL 911 

9 W. B. 196 

64. Evidence of irregularity— 

Objections to sale^proccedings, Whero objections 
to salo-procoodings are presented by judgment- 
debtors, the Court ought to make a candiil investi- 
gation into tho circumstances attending such sale, 
and not roly on tho mere report ^ a nasir. 
SooKU Raj Singh v, Tovitazzool Hossrin 

SB. W. 148 

66. — Finding ae to irregularity— 

CivU Procedure Code, 1859, s. 256 — Material 
injury. On an application to set asido a sale of 
immovoablo property in execution of a dooree under 
s. 256, Act VIII of 1 869, before ascertaining whether 
any substantial injury has accrued to tho debtor, 
it was hdd that tho Court must come to a distinct 
finding that there has been an irregularity in pub- 
lishing or conducting tho sale. Parbutty o. 
Gtrdarrr Lati . . .6 W. B. Hie. 186 

66. Objeotione to sale being 

made absolute — Civi7 Procedure Code, 1859, 
ss. 256, 257, Objections by tho judgment-debtor to 
salo in execution of decree boing inado absolute 
could bo raised and disposed of only under ss. 266 
and 267 of the Codo of Civil Procoduro, undor which 
a sale could bo set asido on the ground of material 
irregularity in publishing or conducting it. Nil 
Komul Chuckkrbutty V. Shama Soondurer 

6W.B,MiB. 46 

VlRflfNGAPPA BIN BaSUNOAPPA V. SaDASHIVAPPA 

Apfa Golkhandi 7 Bom. A. C. 74 

67. Ground for setting aside 

sale— AUsgofton of having no interest to seUr^Sale 
by representative of debtor. An allegation by a 
loproBontativo that he took nothing from the judg- 
ment-debtor, and that therefore tho sale convoj^ 
nothing, is an objection which must be raised before 
the sale in execution, and is not a ground for setting 
aside the salo for irregularity. Chowdbry Wared 
Alt a Juhaye 6 W. B. Mis. 116 

68 . CivU Proeedan 

Code, 1882, ss, 311 and 224 — GmiMtoii to transmiU 
eertifteate to Court executing decree. The omission 
to transfer to tho Court executing the decree 
the certificate required by s. 224, CivU Procedure 
0^, is a mere irrognlarity which would not 
vitiate the sale. Abbubaxxr Sareb v , MoRiDni 
Sareb Z.L.B,80Mad.l0 



( 11441 ) DIGEST OF GASES. ( 1144S 


BALE IN EZBCDTIOir OF DBOBJO- 

conid. 

17. SETTING ASIDE SALE-eoiifA. 

(fi) IBBXOULABITT— eon/S. 

60. Inaanltj of Jodsmant- 

debtor intervening befbre sale— NeceMtty to 
prove eiAeUmtial injury^ivil Procedure Code^ 
f. 31f. A suit eras brought by F to have it 
declared that the sale of hie property in oxeontion 
of a decree was void owing to the fact that 
■nbeequent to decree and pnor to eale he had 
been declared insane under Act XXXV of 1868. 
The second defendant was the auction-purchaser. 
HeU by Bisr, J., that objection could be taken 
under s. 811, Civil Procedure Code, on the 
above ground before the sale had boon confirmed 
and certificate granted. HM, by Subrakakta 
Attab, J.t that these facts only amounted to 
a material irregularity within s. 311, Civil Proce- 
dure Code, and that the plaintiff must prove 
■ubstantial injury. Nabayaka Kothak e. Kau- 
AVASUBDABAM PlLLAI I. L. B. 18 ICad. 818 

70. OmlflBlon to make attach- 
ment. It was doubted at one time whether a 
sale could be sot aside 1^ reason of an omission 
to attach the property. Jowhuboob XiTinfA Khab 
a Babbb Madhab Nitbdub • IIW. B.880 

71. Sale without attachment 

Civil procedure Code^ 1869, e, 201 — IrregularUy. 
No sale in execution of a decree can take place, 
either of moveable or immoveable property under 
the provisions of Act VIII of 1860, without pre- 
vious attachment, and a sale without prior atUwh- 
ment is illegal. Ilie words attachment and sale’* 
ins. 201 must betaken together, and not distri- 
bntively. Lvgbmbxfvt v, Lxxba j Roy 

8W.B.416 

78. Sole of proporhy 

voUkoeA offadkmenl— Decree for money^lnvdlidity 
of so l s— Ctwi Procedure Code, CK XIX and 
t. 264, A regularly perfected attachment is an 
essential preliminary to sales in execution of simple 
decrees for money ; and where there has been no 
BDoh attaohment, any sale that may have taken 
plaoe is not simply voidable, but de facto void. 
liAHADio Dubby v. Bhola Nath DighIit 

LlaB. 6 AIL 86 

78L Effsef on eate 

whon eonfmedt of fks obeenee of atiadlmenL After 
a sale hM been oonfirmed and a sale-oertificato 
granted to the purohaser, the sale is not to be con- 
sidei^ as a nuDity merely by reason of the absence 
of any attadunent. Sharoda Moyee Burmonee v. 
IFeoma Moyeo Bumoiue, 8 W. B, 9, followed. 
Makadeo Mbey v. BMa Nath DMU, L L. B. 6 
AIL SO9 dissented from. Kxshoby Mohub Roy v. 
Mabambd Mujaivab Hobbbib 

r.L.&18 0a]c.l68 

74, Ofaisfida fo 

attach property eeeoad fiiae— Eels without attach- 
menu Ptofyorty already under attaohment at the 
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eontd. 

17. SETTING ASIDE SALE-^eoald. 

(6) Irbboularity— coafd. 

buit of the creditor to enforoe part of a debt 
accrued due in a mortgage transaction at an earlier 
period was sold in satisfaction of his decree for 
instalments subsequently due by the same debtor. 
A second attachment would have been a mere 
formality, and was not material to the validity of 
the sale. Dosibai v. Ishvabdas Jaojivandas 

I. li. B 16 Bom. 888 
1.. & 18 L A. 88 

75 , Attaekment 

before judgfnent-~~Tertninaiion of aUachment^^Bale 
in execution — Material irregularity in puXdieh* 
ing or conducting eale unthoia aUachment—Waiver 
Procedure Code, ee. 311, 483, The plaintiff 
instituted a suit against defendants for recovery of 
rnonoy, and previous to judgment, that is, on the 
8th of January 1885, applied for, and on the 11th 
obtained, an order for attaohment of several houses 
and promises belonging to defendant, and such 
attachment was made. The suit was dismissed, 
but eventually on appeal it was decreed ; but the 
attachment was never withdrawn. Plaintiff then 
applied for execution of his decree, and his applica- 
tion was granted by an order directing that tho 
property of tho judgment-debtor should bo notified 
for sale on tho Ist February 1887, and accordingly 
on the 2lBt December 1880 a sale notification waa 
issued. The judgment-debtor twice applied for 
postponemont of sale, but his applications were 
refused, and tho sale took plaoo on the date fixed. 
The judgment-doblgr then objected to the confirma- 
tion of the sale, urging that the property sold was 
never attached fai execution of the decroo, and the 
attaohment previous to judgment was infmotnous, 
because afterwards tho claim was dismissed by tho^ 
Court of first instance ; that there had been several 
other irregularities in puUiidiing and conducting the- 
sale ; and that, owing to the irregularities, the pro- 
perty had been sold at a grosdy inadequate price, 
causing substantial injury. The Subordinate Judge- 
overrming the objection confirmed the sale, w 
appeal by tho judgment-debtor: — HM, foUowi^* 
MahadeoDubey^r. Skda Nath Dichit, LL.B, 6 M 
86, that a regularly perfected attaohment is am 
essential preliminary to sales in execution of deereea* 
for money; and where there has been no such 
attachment, any sale that may have taken plaoe 
is not simply voidable, but de jaeto void, and may 
bo set aside without any inquiry as to substantial 
Injury being sustained by the judgment-debtor for 
want of a valid attaohment ; and that an attabh- 
ment before judgment, like a temporary injunotiuBt. 
heoomoe fuinAue officio, as soon as the suit tenDi- 
nates. Farther, that the phrase ** a material irregu- 
larity m publishing or oonduoting ** inthefiistpan^ 

graph of s. 811 of the Code of Civil Prooeduresnoidd 
be liberally oonstrued, and that absenee of atta^- 
ment of property at the time of side thereof is a 
material uregidarity,’* attabhment being the flat 
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itep which a Court in executing a simple money- 
decree has to take to assert its autlmrity to bring 
property to compulsory sale. Ram Chavd v. 

lOAasoe 

76. Omission to 

attach prqpeWy— Decree on mortffoge. The omis- 
sion to cause an attachment to bo made in execution 
(d a decree for the realisation of a mortgage-debt 
does not affect the validity of a sale of the mort- 
gaged property in execution of such decree. Tix- 
couBi Dxbya V. Shib Chabdba Pal CnowDHiiy 

I. Ii. B. 21 Oaio. 688 

Mubiavpa Naix V. Bubramania Ayyav 

1. L. R. 18 Mad. 487 

77. Sale in execu- 

tion held in pursuance of an attachment made under 
a wrong section of Civil Procedure Code—CivU 
Procedure Code, ss, 268 and 274 — Irregularity in 
attachments HM, that a sale of the mortgagee’s 
rights under a mortgage duly held and confirmed 
was effectual to pass the mortgagee’s rights to the 
auction-purchaser, even though the attachment 
subsequent to which such sale was hold might have 
been made under a wrong section of the Code of 
Civil Procedure. Balhrishna v. Maauma Bibi, L D. 
R, 6 Att. 142 : L. R. 9 1. A. 182 ; Mahadejo Dubey v. 
Bhola Nath Dichit, 1. L. R. 6 AU. 86 ; Ram Chand v. 
Pilam Mol, /• D. i2. 10 AU. 606 ; and iTaftiii-uii-fitaa 
V. PhrU Chand, I, L. R. 15 AU. 184, referred to. 
Shxo Chaban Lal V. Shxo Skwak Lal 

I. Ik B. 18 All. 469 

78. Side without 

previous attat^ment— Material irregularity. Held, 
that the absence of an attMhment prior to the sale 
of immoveable property in execution of a decree 
amounts to no more than a material irregularity, 
but is not suffioient, unless substantial injury is 
caused thereby, to vitiate the sale. Ram Chand v. 
Pitam Mai, I. L. R. 10 AU. 606 ; Canga Prasad v. 
Jag Lal Rai, I. L. R. 11 AU. 333 ; Harbans Lal v. 
Kundan Lal, AU. Weeldy Notes (1898\ : J2 j and 
Tassaduh Rasul Khan v. Ahmad Husain, I. L. R. 21 
Cak. 66, referred to. Mdhadeo Dubey v. Bhelanath 
Dichit, I. L. R. 6 AU. 86, distinguished. Shxo- 
BHYAN V. Bholavath • I. L. B. 81 AIL 811 

78. Irregular attaohment— Civil 

Procedure Code, 1869, s. 286. The attachment of 
immoveable property by a Court other than that 
which pamd the decree, before the decree had been 
sent to it for execution, vitiates the sale subse- 
J[uently made of that property as not being made 
in stri^ observance of m prooMure presenbed by 
s. 280, Aot VIII bl 1869. rauBOTooLLAH Mxbdha 
aGooBooGHUBvDASS . 8W.B,810 

Mookia Kisbib Dbbib v. Kunugk Moms 
Bbbbi .... 7W.B.867 

See Mooxta Kibbbi Dbbxa «l Lucbmbxput 

SixoBDoooijm • 10 Er.&187 
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Upholding on review Luchmbxput Sivob «. 
Mooxtaxasbbb Dbbia • 8 W. B. 888 

80. Process issued 

simultaneously and not successively. In the case of 
moveable property, process of attachment and sale 
may bo issued successively or Nimiiltancously ; but 
in regard to immoveable property, proettsa of attach- 
ment and sale should bo iNhucd sucocsHivoly • but if 
issued simultaneously, and the attainment has 
been made bond fide, and the sale proclamation 
issued as roqui^ by law, with an interval of thirty 
days between it and the sale, such irregularity is 
not a suflieient ground for sotting aside the sale, 
as no material injury could accrue to the debtor 
thereby. Hubo Soondubbx Drbia v. Bbojo 
Gobikd Shaba . 4 W. B. MIb. 12 

81. - - ■ Irregularity in 

attachment— Civil Proc^ure Code, 1869, ss. 236, 
269, 266. On an application made to a Mncipal 
Sudder Amcen for execution of a docroo against a 
judgment-debtor's estate situate in a different dis- 
trict, that functionary caused a prohibitory order 
under s. 235, Act Vlil of 1 859, to be issued through 
the Judge of the other district, after which, without 
further procedure, under s. 286 ami the sections 
following, or further attachment, the property was 
put for sale and purchased, no certificate under 
s. 260 being given to purchaser. Held, that the sale 
was illegal, and that there had been no valid transfer 
of right, title, and interest in the propc^rty.- Luch- 
mxbput Simoh Dooouu V. Mooxtaxasheb Dbbia 

8 W. B. 888 


s.o. uphold on review Mooxta Krshbb Dbbia v. 
Lucumkbput Singh Dooqub . 10 W. B. 187 


82. Irregularity in 

attachment — Attachment of debt — Civil Procedure 
Code, 1877, ss. 268, 278, and 287—Prodamation of 
sale. A decree-holder, by a prohibitory order issued 
under s. 268 of the Civil Procedure Code, attached 
a debt duo to his judgment-debtor. The person 
served with the older applied, under s. 278, to 
have the attachment removed. Held, that the apjdi- 
eation could not bo entertained under s. 278, that 
section having no application to the cam ; but that, 
before issuing a proclamation of sale, in oxeoution 
of a decree, of the debt so attacheii, it is the 
duty of the Court, under s. 287 of the Code, to 
ascertain all that the Court considers it material 


for the intending purchaser to know in order to 
Judge of the nature and value of thepro^rty pro- 
claimed for sale. If the property of which sale ia 
sou gh t is a debt, and the Court receives notioe from 
the alleged debtor that no debt exists, the Court 
diould satisfy itself as to the existence, or otherwise 
of the debt, and, if it comes to the conclusion that 
no debt exists, i^ould abstain from prooeedingB to 
ule. Habilal v. Abbbsiho teBU 

L Ik B, 4 Bom. 828 


,1 
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in 


isiue of noiifictUion of cole and allkidmiBnIt — Vm* 
condnd of deeru^Mder. Before a ealo is oQnfiniiod» 
a party objeoting to the irregnlarity of the sale 
proceedings, on the ground that the notification of 
sale and attachment has not been ]^perly issued, 
should be allowed proof of non-senrioo or of insuffi- 
cient servico. The misconduct of a dooroe-holder 
may be a good cause of action, but cannot be a 
ground for setting aside a sale. This can only be 
done summarily E irregularity in the sale-proceed- 
ings resulting in material injury to the debtor be 
proTod. Rithbumjuh Singh v . MirruRJiiT 
SiNOR 4 W. B. Via. 9 


84. - ImgvlarUy in 

Mfinee of prohibitory order^Aet VIII of 1859^ 
sa, 236 and 2i3^Purckaao of property by decru* 
Udsr— Pradtcs of English Courts. In execution 
of a decree, the defendant caused a decree of the 
plaintiii awarding him R025 to be attached, and 
under s. 236, Act VIII of 1860, caused the prohi- 
bitory order to bo fixed in a conspicuous part of the 
Oourt-houso, and copies thereof to bo delivered to 
the judgment-dobtorfi. The decree was subsoquont- 
ly sold by auction, and the defendant purchom it 
for R 20. On special appeal by the plaintiff, upon 
the ground that the sale was irregular, as the prohi- 
bitory order had not been served upon him : — Hdd^ 
that the prohibitory order having boon sorved in 
accordance with the provisions of & 236, Act VIII 
of 1860, was legal and regular. Hdd, also, that the 
Oourt executing the defendant's decree ought not to 
have sold the plaintiff’s decroo^ but ffiioiild have, 
under a 243, ^pointed a manager to enforce plaint- 
iff's decree. ThaLa dccree-holdor ought not to be 
allowed to bid and purchase at a salo in execution 
of his decree, without an order of Court previously 
obtained upon notice to the judgment-debtor. 
Practice of English Courts regarding sale in execu- 
tion of decrees discussed. Bandhu Roy v . Hanu- 
XANSnroir 

8B.L.R. A. 0.880: 14 W. B. 400 note 


88, Irregularity in 

applying for tamAian of decree— Acl VIII of 
1899% #. 257. 0 and Jlf obtained a money-decree 
against K in the Court of the Principal Suddnr 
Ameen on the I2th December 1864. This decree 
was reversed by the District Judge, but on the ffth 
Voroh 1866 the Sudder Court set aside the Judge’s 
decree and ordered a new trial. On the 6th May 
1866 the District Judge affirmed the decree of the 
Court of first instance. On the 3rd December 1866 
the Hi|^ Court again set aside the Judge’s decree 
and ordered a new trial On the 14th January 1867 
the Distriot Judge again affirmed the decree of the 
Cgurt of first instance, and, no appeal being 
piefened, the decree became final The decree- 
holders had in the meantime taken proceedings to 
aaecnte the decree, dated the 6th May 186i^ and 


(6) Irrrgularity— could. 

from time to time and finally on the 7th November 
1870 they renewed tiiese proceedings, in each 
instance referring to the decree dated the 6th May 
1866, even after it was set aside, and the decree 
dated the 14th January 1867 pas^ On the last 
application a salo of certain immoveable property 
belonging to K was ordered and took place on the 
16th Fowuary 1871. K objected to the confirmation 
of the sale on the ground of the irregularity in the 
application, but bis objections were disallowed 
and the sale was confirmed. Ho brought a suit 
to recover possession of the property from the 
auction-purchaser on the ground that the sale 
was a nullity. Hdd per Stuart, C.J., and 
Prarson, Tornkr, and Spanrix, JJ., that the 
sale ought not to bo sot aside, as the irregularity in 
applying for execution of the dooroo, dated the 6th 
May 1866, was an irregularity which did not pre- 
judice the judgment-debtor. Per OLDriRLD. J. — 
That with reference to a 267, Act VIII of 1869, the 
suit was not maintainable. Ghaei v. Kaoir 
Baksh I. la. B. 1 All. 818 

86. Irregularity in 

attachment — Confirmation of sate^-Objection that 
property is not liable to attainment — CivU Proee* 
dure Code, 1882, ss. 278, 311, 312. Hdd, that an 
objection made by one whose property was attached 
and sold in execution of a deoree for the pavment of 
money for the performance of which ho hod become 
a surety, that ho was no party to the decree, and his 
property was not liable to bo attached and sold, and 
therefore the sale was invalid, was not an objection 
entertainable under a 311 of the Civil Procedure 
Code, and was consequently no ground for setting 
aside the sale under that section, especially as it was 
preferred for the first time on appeal, and, moreover, 
might have boon taken under a 278 at the time of 
attachment, when the objector would have had his 
remedy as ^hsrein provided. Hub Lal v. Kanria 
Lal ... I.I..B.7A11.866 

87. — - • Sale of pro- 

perty other than that hypothecated. A dooroe-holder 
is not precluded from taking any of his judgment- 
debtor’s promrty in execution of his deoree merely 
because he hod a lien on particular propertioa A 
sale therefore is not liable to bo set aside because 
the property sold was other than that hypothecated 
in the boncL Laljxb v. Sadit Hossbin 

4V.W.89 

88. Sale of property 

of third person^Eight of euU-^itnl Proeidim 
Code, 1859, s. 252. A sale in execution of deoree 
transfers to the purchaser nothing more than 
the rights and interests of the judgment-debtor at 
the time of attachment and ssle ; and s. 868 of Act 
VIII of 1860 did not prohiUt an enquiry into 
the extent of those rights, or dedate the owner 
of the property attache in eieontion of a deem 
passed against a third party, incompetent to amort 
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hiB claim by suit The sale of moveable property, 
belonging to a third part^, in oxccutkn of a decree 
was not a more irregularity within the meaning of 
a 252, and the owner of ue property bo Bold waa 
entitM to buc for its roBtorationa or for damagea. 
Sham Sundxr Dass v. Rauxxm Buxsh 

6 N. W. 262 

Mohakuho Holdar V. Axial Mehaldar 

8W.B.118 

89, Sah of portion 

of ifnuft under decree for reni — Sale of other por- 
tion under mortgage-decree, AVhero denreos for arreara 
of rent had been obtained by fractional Hharcholdeni 
in a tenure, and in execution thereof a moiety 
of the tenure had been nold, it appeared that the 
other moiety had been sold at the same time in cxe- 
•eiition of a mortgage-decree againat aomc of the Judg- 
ment-debtors in the rent Buita, on an objection 
being taken to the confirmation of Buch sale on the 
ground that the whole tenure should have been sold 
in execution of the rent-decrees. If rid, that all that 
the decree-holders were entitled to have sold waa 
the right, title, and interest of their judgment- 
debtura, and that they wore in the poaition of oidi- 
naiy ci^itors having no lien on the tenure ; and 
that consequently the mortgagee being entitled to 
enforce hia lien against the moiety covered by his 
mortgage, the sale of the remaining moiety in satis- 
faction of the ront-dccrcea waa a good sale, and could 
not be set aside. Mohendro Coomar Dutt v, 
Heera MoHim CooxDoo. IsnAXESWARY Dasee V, 
Copal Das Dutt I. L, B, 7 Calo. 728 

60. Sale of whole 

ratate where a portion would suffice, A Subordinate 
Judge, on the application of a judgment-creditor, 
ordcml the attachment and sale of on indigo eonceni 
connisting of several factories, and fixed the 0th 
March for the sale. Shortly before the date so fixed, 
he issued a direction to the District Judge’s nazir 
that the sale should be effected in portions to be 
sold in succession. Upon this the District Judge 
removed the execution-proceedings to his own Court, 
and issued a roobokari declaring the Subordinate 
Judge’s order null and void, and ordering the pro- 
perty to bo sold on the day fixed in one lot. This 
wscordingly done. HeU that it was entirely 
within the Subordinate Judge’s discrotion to direct 
that the^ property should be sold in portions, even 
though it had Mn attached or proclaimed as an 
'entirety. Ifritf, that, as it is damage to a person to 
have his whole jiroperty sold against his will to 
*»li8fy the olaimB ox a creditor when the Bale of a 
would Buffioe, the irregularity committed by 
the Diatrict Judge caused material injury to tlie 
judgment-dobtora. Abdool Hte v, Macrae 

28W.B.1 

Confirmed on review, Mobqan v, Abdool Eye 

2SW.&888 
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81. Material irre- 

gorily in publishing or condwiing sale in exeeu- 
tionr-^Objection that property sold was not legally 
saleable — Civil Procedure Code, 1882, ss, 244, 311, 
312, An objection by a judgment-debtor to a salo 
in oxeciition of a deente on the ground that the pro- 
perty which was the subject of sale was not legally 
saleable, is not a matter which can bo entertained 
by the Court under s. 311 of the (’ivil Procedure 
Q)de, so as to afford a ground for setting aside the 
sale on account of material irregularity in publishing 
or conducting it. Ram Copal v. Khitdi Ram, /. L, 
R, 6 All. 448, and Janki Singh v. Ablakh Singh, I.L, 
R, 6 All, 393^ diatingiiiahcd. Per Maiimood, J , — 
The expression “ conducting the Bale,” as used in 
s. 311 of the Civil i’rocedtire Code, docs not include 
any proceedings unconnected with the actual carry- 
ing out of the sale, but refers to the action of the 
officer who makes thi* sale, and not to anything done 
antecedent to the orrler of sale. Olpherts v. Maha- 
bir Pershad, L, R, 10 1, A, 25, referred to. JtAU- 
CHHAIRAR MiSR V, BkCUIU BiIAOAT 

L Ii. B. 7 AIL 641 

02. Ikeree for sale 

of mortgaged property and for costs — Attachtneni 
and sale of other properU/ ft.r whole amount of 
decree — Suit to seJt aside exeeution sale — Civil 
Procedure Code, 1882, ss. 311, 312-‘‘-Finality of 
order in execution-proceedings. In execution of a 
decree on a mortgage-bond, for the sale of the mort- 
aged property anil for the costs of the suit, amount- 
ing to H 1,000, certain houses were attached on the 
.30th Soptomber 1881, which were not part of tho 
mortgagiul property. On an objection raimnl by tho 
judgment-debtors that tho decrco was by its terms 
exocutablo only against the mortgagee! property, tho 
High Court on appeal decided, on the 6th ^ptember 
1882, that tho houses were not liable to atiiu;hracnt 
and sale under tho decree. In the meantime, on the 
16th June 1882, tho houses hod been put up for sale 
and purchased for II.'jOO, and tho sale had been con- 
firmed on the 16th August 1882. Tho judgment- 
debtors brought a suit against tho purchaser to sot 
aside the sale, on the ground that the houses were 
not saleable under the drcrcc. Held, that the decree, 
in regard to costs, was a ilecreo made personal against 
the judgment-debtor, and conferred a right upon tho 
decree-holder to take out execution for tho recovery 
of those costs, not only against tho propitriy mort- 
gaged in tho l^nd, but also against the person and 
other property of the judgment-debtor. Per Old- 
field, J, (Mahmood. J, doubting), that tho atta^- 
ment and sale in execution of the decree were valid, 
inasmuch as they were made in respect of tho oosta 
aa well of tho principal and interest decreed. Per 
Mahmood, J„ that the suit was maintainable, and 
waa not l^rrcd by any plea in limine^ Abdul Uyt v, 
Nawah Raj, B, L, R, Sup, Vel, 911, roferred to. 
Alao per Mahmood, J,, that, inasmuch as the adjudi- 
cation of the 6th September 1882 waa one betwooB 
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tlio judgment-debton on the one bond end the 
decroo-holder on the otherp and subsequent not only 
to the sale, but to the confirmation of the salep and 
inasmuch as the CSourt was not then called upon to 
decide anything in relation to the nature of the 
decree as to oostsp the ordoTp then passedp could not 
be used ap^nst the wrehaser. Also ptr Mahmood, 
J.B ^t it was doubtful whether the attachment 
having been made for the whole amount of the 
deem and not for costsp and no separate proceedings 
having taken place in respect of tne personal decree 
against the judgment-debtorp the attachmentp the 
notification of salcp and the sale itself were valid ; 
but that everything that was said against those 
proceeding constituted matters falling under a 312 
of the Civil Ftocedure Code, which enable parties to 
object to confirmation of sale ; and that therefore, 
oven assuming that the sale and confirmation of sale 
were subject to the objection of ** material irregula- 
rity in publishing or conducting ** the sale, within the 
meaning of a 311, a suit like the present^ upon that 
ground alone, was prohibited by the iMt part of 
a 312. Raohueab Dyal a Ilahi Buksh 

1. L.B.7 Aa450 

08* Omlaolon to give due notice 

of sale— J/oleruil injury. Where, in an execution 
sale, there had boon some irregularity which left it 
doubtful whether the iudgmont-dobtor had been 
duly apprized of thosalo of his dwelling house 
HM, that the irregularity had caused material 
injury to the judgment-debtor, and that the sale 
must be set asida Joynahain Gnu v, Goluck 
GhundebMytxi 26W.Btol88 

84, - — OmUHon to give 

notice of exeeuiian — Civil Procedure Code, 18779 
e, 248. An omission to give notice to the party 
against whom execution is proceeding, as provided 

a 248 of the Civil Procedure Code, invalidates a 
‘ sale in execution of the decree. In the matter o/ 
ike petition o/ Bamkssuri DASsxa Ramxssubx 
Dassu V. Dooroadas Chattirjir 

I.]:i.B.6Calo.l08: 7 0.IaB.86 

(Contra) Muyasa v. Mahourd Axbar Gasu 

8 W. B. 74 

96. Omiaeion to pies 

noHce of ap/jdication jar eeeeicftoii. The omission 
to rive the notice required by a 248 of Act X of 
1877 to the iudgment-debtor, on application for 
execution of the miree, affects the regularity of the 
sale which subsequently takes place in execution of 
the decree and tbe validity of the entire exocution- 
prooeedinga RanteeauH Daaaee v. Doorgadaee Chat- 
teirjee 9 I, L, R 6 Cede, i(^, followed. HM, there- 
Ime, where execution of a decree was applied for 
against the legal representative of a deceam judg- 
mentdebtor, and uie notice required by a 248 of 
ActXof 1877 was not given to such l^al repre- 
sentative, and certain immoveaUe property belong- 
ingto the deceased Judgment-debtor was sold, that 
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such sale had been properly sot aside bv the Court 
executing the decree reason of such omisdon. 
Queere ; Whether such omission was an irreffularity 
in publishing or conducting *' the sale within the 
moamns of a 311 of that Act Imam-itv-xxbsa 
Bibx a L iaxat Husain . LL.B.8Ali.4M 

88. Gmissibn to re- 

iaaue proceaa after proceedinge have been etruck off. 
After the striking off of an execution case, the 
omission to re-issue the processes required by law on 
the admission of a third party as deoree-holcier is not 
a material irregularity m the case. Bishxn DYAt 
SiNOH V. Khuoxxkun . . W. B. 1864» 869 

87. Irregularity in 

notice of eaU — Dealh of decrec^hdlder. The issue 
of a notice of sale after tbe death of the origmal de- 
croo-holder, and before any person bad appuro to bo 
registered as the substitubri decree-holder, is not an 
irregularity which would warrant the setting aside of 
a s^ under Act Vlll of 1869, s. 268. Gobxnd 
Chunoxb Aoock V. Bamun Doss Mookxbjbb 

82 W. BL 481 

88. Irregularity in 

notiu of eedc^Prodamalion of notice of liene. 
The inam village of Chundunpuri was sold by auc- 
tion under a decree. .The notice of sale stated that 
the sale would begin either .at Maligam or Chundun- 
puri, and be completed at Maligam. i/eri, that the 
notice of sale was sufficiently certain. The practice 
of karkuns readins aloud notices of lions on property 
about to bo sold by auction is objectionable, but in 
the absence of proof that the value of the property 
has been thereby deteriorated, it is not sucm an 
irregularity as >111 vitiate the sale. Govnro Habi 
Yalbxar V. Bank oy India. Bank oy India v. 
Baoho Narayan 4 Bom. A. 0. 164 

88. Irregularity In giving par- 

tioulars of sale — Omieeion to mention AiMii6erf, 
ete ,9 oj notee-Sale and production of notee-^ivi 
Procedure Cods, igjp, re, gffi, 238, 248, 249, The 
omission in a sale proclamation to mention parti- 
culars as to the numbers, value, etc., of Gov* 
emment promissory notes under attachment lor 
sale is not such an irregularity as will vitiate 
sale, though the lower Court would have exwdsod a 
sound discretion, under s. 249 of lAe Code, IE it had 
called for such particulars. The sale of such notes 
through a broket is permissive under s. 248 and not 
obligatory. The production of the notes in Court 
was not essential, as they were in the custody of the 
Collector ; s. 238 applying to oases in which property 
is in the possession or power of tiie judgment-debtor. 
LnaHMBXFUT V, Likbaj Boy B W. B. 416 
lOO, ■■■ ■■ ■ •Prodamalion of 

oak not in preeoribed form and unlhaul neoeseary 
partieulare— Right of heddere of other deereee to 
objeet-^ivU Pfoeedure Code, 1882, ee, 811, S2^ 
A lamindar mortgaged his estate to a bank and tm 
mortgagee obtained a decree in the High Ootth 
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in execution of which it wm ordered that the 
uminderi should be sold Tillage by TiUage. Other 
penons held money decrees against tno zamindar. 
One of them, in execution of his decree, had the 
zamindari put up for sale in one subject to the 
bulk's mor^go, and with the leave of the Court 
purchased it nimsoli The other docrco-holders 
applied to have tho sale (which had not been con- 
firmed) set aside on tho ground of material irregular- 
ity in publishing the sale by which substantial 
injury was caused to them. The irregularities relied 
on were that the proclamation was not issued in the 
prescribed form, and did not state the extent of 
the property and the revenue assossod on it, or 
tho amount of income derived from it, and no 
mention was made of tho order of the High Court. 
ffddt that the sale should not be confirmed. 
Atbappa Cnnin v. Uamakrisiina Nataxav 

I. L. B, 21 Had. 61 

See Laxsrmi v. Kuttukni I. L. B. 10 Mad. 07 

101. — dale of property 

otherwise than as advertiaedr—Proof of damage^ 
AdvertinmeiU of oak. When property is advertised 
to be sold in senate lots, and is afterwards sold in a 
lump, this is an irrogul^ty, but the person who 
wishes to set aside tho sale on tho ground of such 
irregularity must show affirmatively, to the satisfac- 
tion of the Court, that substantial damage has, in 
fact, been sustained by him on account of such 
irregularity. Where thorefore such damage had 
not boon distinctly proved that the sale 

could not bo sot aside on tho ground of tho irregular- 
ity complained bf. Roy Namoipat Mabata v. 
Ubquhabt 

4B.L.B.A.0.181; 18W.B.209 

levcrslng Ubquhabt v. Ntthdixtut Mahafuttur 

12W.B.492 

102, Sale of property in sepa- 
rate lots instead of in one lot as advertised 
in proolamation of sale. A attached a decree 
which B, his judfpient-debtor, had obtained against 
C, and in execution thereof he brought to sale land 
belonging to C, After the publication of the pro- 
clamation of sale, one of tho advertised lots was sub- 
divided into various lots for the purposes of the sale. 
B applied to have tho sale set aside, and his applica- 
tion was refused. HeU, on appeal by B, that the 
sub-division of the lots was no irregularity and the 
appellant was not entitled to the relief sought by 
him. Sami PnjAi u. Kbishnasami Chstti 

I, L.B, 21 Mod. 417 

108. Omission to mikoproolom- 

ato of sole— (hM Procedure Code {Act X of 
id77), A Sll^Imgularity in pMieatum of inionF 
M eale. An objection to the validity of a sato 
of rovenue-pajring land, on the ground that tho 
avenue a s se ssed upon ithad not been stated in the 
Pnxdamation of the intended sale, in accordance 
^th s. 287 of Act Xof 1877, was taken, for 
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time, in the Court of Appeal, on application to set* 
ai^e tho sale on tho ground that it nad taken place 

the Court of first instance, which found that procli^ 
mation had been made : — BeU, that tho objection 
was taken too late, although, if properly taken in 
the Court of first instance, it would have been good 
to the extent that not stating tho amount of thw 
revenuo was an irregularity ; substantial damage^ 
resulting from it, remaining to bo proved as roqui^ 
by s. 311 of Act X of 1877. //fia, also, that inado- 
uacy of price having been aUeged as substantial 
amage, without having been proved to be tho 
effect of tho non-statement of tho revenue, tho 
applicant had not (as required by s. 311) proved to 
the satisfaction of tho Court that ho had sustained 
substantial damage by reason of such irregularity. 
Macmaqhtxn V. Mahabir Pbrsuad Singh 

I. L. B. 9 Colo. 669 

8. a Olfubbts V. Mahabib Pbbshad Simoh 

UO.Ii.Bw 494 

L. B. 10 1. A. 29 

reversing decision of High Court in Mahabib Pbb- 
SHAo Singh v. Olfubbts 9 O. L. B. 184 

104. Error in proolamation of 

■ale as to inoumbranoe to whioh property 
was liable — Civii Procedure Code, 18829 es, 311, 
312. In a sale of immoveable property in exe- 
cution of a decree, tho proclamation of sale notified 
that the dccrco-holdcr held two charges on the- 
property aggregating about ii 1,000. Uiero was in 
fact one charge only, amounting to about R800. 
Held, that tho error in the proclamation of sale 
amounted to such an irregularity in publishing the 
sale and putting up the property to tno biddings of 
tho public as must have materially marred the 
fairness of the auction and affected tho price, and 
that the sale must thereforo be sot aside, on the- 
ground of material irremilarity in publishing and 
conducting it Kanji Mal v. SAn.o 

I jaBwSAaue 

106. -Civd Procedure- 

Code, 1882, ee. 287, 311^'* Molerial tVrcptdaniy ” 
III pMiehing or eondueling a eaU—Omiesion to 
stale amount of Government tag payableSight of 
person complaining to prove substantial loss. In 
a proclamation of intended sale issued under s. 287 
of Uie Code of Civil Procedure, the omission to state 
the amount of Government tax myable in respect of 
the huid to be sold is a material irregularity within 
the meaning of s. 311 of the Code. On such an 
irregularity being committed, the judgment-debtor 
whose lands have boon sold is pTfind/acie entitled ti> 
be g^ven an opportunity for proving that he haa 
sustained substantial loss by reason of it Madab- 
■AH Mabacayab a Palaviapfa Grbtti 

LZaB. 28Mad.628 

198. — Error in oser- 

staiemoni of halance due on dseree. A sale in 
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execution of a docnse is not invalidated by the fact 
that tho balance really duo is overstated, there being 
no other irregularity in the publication and conduct 
of the sale. Chuitur Sivo v. Dhurrum Koonwar 

lK.W.FartS,p.l: Ed.l878,ei 

107. ■Qmtsstoti to give 

notice of amouiU of decfte^CivU Procedure Code, 
J859, c. 252. A Judge is not required by law to give 
notice at tho time of the sale of tho amount of the 
•docroe to bo sold, and his omission to do so did not 
■coiMtituto an irroffularity in tho sale entitling tho 
plaintiff to claim damagns under s. 262, Act VI 11 of 
1850. Kassxb Nath Roy Ohowdiiry v. Hul- 
IiOdhurKoy 8W.B).60 

108. - - Omission to 

state afHount of decree^-Civd Procedure Code, 1882, 
s. 811. 'J'ho mere fact that tho amount of rent pay- 
able in respect of a tenure brought to sale in execu- 
tion of a decree is not stated in tho salc-proclama- 
tion, is not a material irregularity within the moan- 
ing of B. 311 of tho Givil ^ceduro Godo (Aet X of 
1877), though if tho amount of rent payable were 
stated to bo more than it actually was that might 
constitute such an irregularity as tending to lessen 
tho price at which purchasers might bo willing to 
buy. Mohbmdro CkiOMAR Dutt v. Hbera Moiiuk 
CoOMnOO. ISHAVRSWARY DaSBR V. Goi*AL DaS 

Duty I. L. B. 7 Calo. 788 

109. OmlBRlon of material part 

•of notifloation of sale. The sale-notification, 
referred to in circular order of tho 1 8th August 
1873, should contain a special notice that tho 
property will be sold on tho day named, or so 
soon thoreaftcr as its turn may come in tho list of 
proiwrtiim atlvertised to bo sold. Without this 
spoeijd notification buyers would bo summonod for 
■one day, whereas tho property might not be sold 
on that day or for several days after, and that would 
be an irrogularity which would vitiate tho sale, if 

property wero sold at an under- value for want of 
biddorB. Btrunt Natr Sandyal v. Juogut 
MobunSuaiia , 94W.Il.840 

110. Irregularitar in af&xiiig 

notlfloatioxi of sale. The affixing, in the Prin- 
cipal Sndder^ Ameen’s CSourt, of a notification of 
sole in exeoution of a decree of the Small Chuso Cburt 
was held to bo no irremilarity in the sale by reason 
of which damages could be recovered under a 252, 
Code of Civil Fmeedure, 1850 ; the law making no 
provision for the service of the notification of sale on 
tho Judgment-debtor in person, or in the village in 
which be Uvea Romish Cuuvdbr Banbrjer v. 
Jadvb Gruxdib Ghattebjee 

6 W. B. Olv. BeC 14 

111. Imgalarity inpublioation 

of Bale. Where the sadder outcry of the samin- 
dar was beyond the Jurisdiction of the District 
Court, the publication of the notice cl sale at 
one of the inferior cutoheries was hdd to be legal 
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and sufficient Hubeebool Hossein v. Allbndeb. 
Hubeebool Hossbin V. Land MoRTaAGU Bank 

14W.B,44 

pMieaticn of sale. The affixing of sate 

in a not very conspicuous part of tho land, when the 
judgment-debtor resides in a different district is not 
sufficient to satisfy tho requirements oi Justica 
Gobind Ghundeh Mookebjek V. Ram Komul 
Guattbrjeb 96W.B884 

llA — Irregutarity i% 

pMiealion of sdLo^Beng. Reg, XLV of 1798, s. 12 
— Drlfiy. A suit was brought in 1852 to set aside an 
cxccution-sale made in 1841 on tho ground of irre- 
gularity in not conq>lying with the provisions of 
I l^ngal ^gulation XLV, a 12, of 1803, for the 
due publication of the sala A summary suit under 
Bengal Regulation VII of 1825, a 6, hod b^ 
brought shortly after the date of tho sale by the 
Judgment-debtor, to sot it aside on tho ground of 
inadequacy of the purchase-money, which suit was 
dismissed. There was no allegation in that suit of 
any irregularity in the publication of sale. It ap- 
peared from tho evidence in the suit of 1852 that the 
notice of sale was affixed at tho dwelling-house of 
the judgment-debtor, the place whore his rents were 
paid, but which was not part of tho estate sold. It 
was not pleaded in the suit of 1852 that there was a 
town or village whore the notification could be fixed 
as required by s. 12, Bengal Regulation XLV of 
1793. The Sudder Court held that there had been 
an irrqp[u]arity in the publication of the notice of 
sale as it was not made within the ambit of the estate 
sold, and set the sale aside on that ground. On 
appeal : — HM by the Judicial Committee reversing 
pich decree, find, that as it did not appear that there 
was any town or village within tho pergunnah at 
which the notification required by tho provisions of 
Bengal Regulation XLV of 1703, s. 12, could be 
affix^, there had been no irregularity in posting the 
notice at tho house of the judgment-debtor, so as to 
vitiate the sale ; and, seconSy, that even if them 
had been an informalitv in that respect it ought to 
have been objected to m tho summary suit l^ught 
in 1841, and could not be opened eleven yean 
afterwards. Lamb v. Bejot Kishbn Dabs 

8 Moo. I. A. 487 

114. Irregvlairiig in 

pMiealion of snle—Exeetaion-salc of groups of 
property under one dseree— /rregiihirtfy and dam- 
age, their necessary rdalion—Code of Civil Pro- 
cedure {Act XIV of 1882), ss. 289 and 811. The 
words*' on tho spot where tho property is attached ** 
in a 289 of tho Civil Procedure Code refer to each 
property attached, and not to a group of BOparato 
properties attached under one prooeeding or order 
ui one execution case, and ther^ore when distinot 
propertieB are proclaimed for sale in one omoutioiit 
the omifsion to affix a copy of the problaniatkm in 
leach of such properties amounts to an iitegnlarUF 
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SALE IN EXECUTION OF DECBEE-^ 
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(5) Ibreoularity— eonlA 

in the publication of tho mlo. Hddp aUd, that, whero 
there is no evidence to connect the t4o elements of 
irregularity and injury under h. 31 1, it must appear, 
before a Court can set aside an execution-sale, 
that tho injury coroidainod of is the reasonable and 
natural conscquenci; of tho irregularity and attri- 
butable to it alone. Tripura Sundari v. Duroa 
C iniRN Pal I. Ii. B. 11 Calo. 74 


116. ■ — ■ - - - Irregvhrity 4n 

piMicaiion of adit — Mai trial irrtgulariiy — Civil 
Procedure Code (Act X of 1877), aa. 274, 289, 31h 
Under ss. 280 and 274 of the Civil Procedure Code, 
it is necessary that a copy of the sale-proclamation 
should bo affixed to some conspicuous place on the 
propert)r attached ; and tho omission to do so is 
a material irregularity within tho moaning of s. 311 
of tho Code of Civil Proceilure. Kalytara Chow- 
DHRAIR V. Bam Coomau Goopta 

I. L. B. 7 Calo. 466 : 9 C. L. B. 114 


116. 1 -- Irregulariliea in 

pMiealion of ante — Material irrtgulariiita — Civil 
Procedure Code (Act X o^ 1877), aa. 287, 289. Upon 
an application to set aside a sale in execution of a 
decree, on the ground of material irrcgularit es in 
publishing and conducting it, it appeared that the 
sale-notification haii not bron fixcnl up in tho Collec- 
tor’s office as required by s. 280 of Act X of 1877 ; 
that no affidavit os to Bcjarch having been made in 
tho Registry office with reganl to incumbrances 
as required by s. 287 of the Act had been filed ; 
and that tho sale took place on, and not after, tho 
thirtieth day from tho publication of the notice ; 
but it also appeared that tho applicant hod himself 
been present at the sale and had purehasod the 
property, and it was not shown that any substantial 
injury had resulted from the irregularities. Udd, 
that there was no ground for setting aside the sale. 
Randy Ali v. Mauhub Chunder Nao 

I.L.B.8 Calo.882 


117. Proclamation 

of aah-^ivU Procedure Code (Act XIV of 1882), 
aa. 289, 31 1-^Subatantial injury. A sale of revenue- 
paying land is not ipso facto void by reason of a copy 
of tho sale-proclamation not having been fixed up 
in the Collector’s office as required by s. 280 of 
the Code of U^vil Procedure. An omission so to fix 
up such notice is an irregularity, tho remedy for 
which can only be by an application under s. 311. 
Nana Kumar Roy v. Golam Chunorr Dry 

L li. B. 18 Calo. 488 


118. — Irregularititi 

M» pMieatum of aaU^Evidinee of anuh irreydlar^ 
iftes — Affsing prodamation of sole — Naxir'a re* 
Procedure Code (Act X of 1877), aa, 274, 
291 and 295-SaIe to aoHafy iudgment-ereditai 
yfnohaa not attached. The proolamaUon of sale 
required a 274 of tho Civil Frooedure Code to be 
WMe at some place adjacent to the property to be 
sold, and the fixing up of a copy of tho oraer in i 


(6) Irrroularity— coaki. 

conspicuous part of tho property, are acts whichi 
must precede tho posting of the notices in the- 
Cuurt-Muse as required by s. 200. Three mousahs 
were attached in execution of decrees obtained by 
A and B. Prior to the sale, C, who hod also obtainocl> 
a decree against the owner of the land, applied 
for leave to execute his decree, in ordi^r that he 
might participate in the sale-proccods under s. 205> 
of tho Civil Procedure Code. Upon tho day fixed 
for tho sale, tho Deputy Commissioner was unable, 
through illness, to attend ; and ho postponed tho 
sale for three days. Two of tho mouzahs were sold, 
and realized more than enough to satisfy tho decrees 
of A and B, The third was then sold in satisfaction 
of C'a decree. Upon an application by tho judg- 
ment-debtor to set aside tho sale on tho ground of 
irregularity, it appeared that notice of tho sale had 
been posted in the Court-house more than thirty 
days before the date fixed for tho sale, but had only 
boon published on tho properties to bo sold five days 
before tliat date ; that notice of tho oxislonco of a 
mortgage on tho properties, but no further iNirti- 
culars was given, and the mortgagee was alloweci to- 
purchaso ; and that tho Deputy CoinmisHioncr hod 
accepted the roiiorts of the Nazir and Court-peon as 
to tho proclamation of sale, and hod refused to allow 
tho judgment-debtor to give evidence of its insuffi- 
ciency. Udd, that tho proclamation of sale on tho 
property having taken place only five days prior to 
the date of sale, and tho particulars of tho mortgage 
not having been given, there had been such material 
irregularities in tho publication as to entitle the 
judgment-debtor to give evidence of them and the 
other allegations mode by him, in order to show that 
ho had suffered material injury by reason of such 
irregularities. Udd, also, that tho Deputy Commis • 
sioner was not entitled to proceed upon tho reports 
of tho Nazir and Court- peon, but was bound to hear 
tho evidence tendered by tho jiidgnient-dobtor, 
though ho was justified, under s. 291, in postponing 
the sale as ho h^ done. Hdd, further, that tho third 
judgment-creditor, who had not attached the 
property, was still entitled to have tho sale proce- 
ed with and his decree satisfied under tho provisions 
of 8. 295. Meoh Poorer v. Rhib Pebshar 
Madi L Ii. B. 7 Calo. 84 

a 0. Meoii Lal Poorer v. Mohammed Duty 
Jha . . . 80.DB. 868 

119.. Irregularity in 

publication of adU — Civil Procedure Code, aa, 274 
and 289^0miaaion to heat drumr-Material fire- 
gutarity. Omission to have a drum beaten as 
require by ss. 289 and 274 of tho Civil Procedure 
Code (Act XIV of 1882) hdd to bo a material irre- 
gularity so os to render a sale held in execution of a 
decree liable to be sot aside. Trimbax Ravji 
Cl. Kara , L II B. 10 Bom. 604 

180. Irregularity Va 

pMiahing and conducting a aale — Tf^aiesr of trrs- 
gul^y by the judgmentdddor. Previous to the 
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(6) iBBiauLABiTr— 

•date fixed for the aale of oertain property in exeon- 
•tion of a dooree, the judgment-debtors presented a 
petition^ prayug for a month’s further time to be 
allowed tnem in order that they might complete the 
arrangements they were making for the purmse of 
pamng off the debt, and stating that the decree- 
Aolders had attached and advertim the property for 
sale. That petition being refused, die sale took 
place; and subsequently the judgment-debtors 
came in and objected to the sale, and asked to have 
it set aside, on the ground that there had been mate- 


juid sale-proclamation, and that consequently they 
bad suffered substantial injury. The Subordinate 
Jndne refused to hoar evidence on this point, hold- 
ing tlmt the petition was an admission that the pro- 
ceedings were in order. Ildi^ that the petition pre- 
eentod prior to the sale did not amount to an ad- 
mission by the judgment-debtors that the publica- 
tion and proclamation of the sale had been duly 
made ; and that consequently the Court was bound 
to hear the evidence tendered by the judgment-deb- 
tors on that point, and to find whether there had 
been such irrc^larities in publishing and oonduot- 

S lnff the sale as to occasion substantial injury to the 
dgment-debtors. Oiridhari Singh v. Huwdeo 
ofoin Singh, L, E, 3 L A. 230, distinguished. 
Teaxoob Mahatab Dxo v. Lbxlanund Singh 

L Ii. B. 7 Oala 618: 9 O. L. B. 898 


191. 


Irregular puh- 


licoitoii of proclamation of safe — SaU hdd too soon 
after prodamoAion, It is a material irregularity for 
the proclamation to bo published loss than thirty 
days prior to a sale in execution of a decree, and 
whm damage has resulted, the sale may be set aside. 
Megh Ltd Poorec v. Mohammed DeAlJha, 3 0. L. 
JL 309: L L. E. 7 Cak. 34, followed. Abdul 
Nomu a Doolal Doss . 110.L. B,808 


(Oenlra) Ramohandab Baradub v, Kamta Pra- 
BAD I. L. B. 4 AIL 800 

199. Bale held too soon after 

proolamatlon — Sale of immoveahk property in 
ceeoiiBon before thirty days from date of fixing up 
proelamalfon— Jfaterftof irregularity in publishing 
or eondueting sale-^ivil Procedure Code, 1882, 
SB, 890p 311, An infringement of the rule con- 
tained in s. 290 of the Civil Procedure Code is an 
Imgalarity vitiating a sale in execution of decree, 
and is something more than a material irregularity 
in publishing a sale to which a 311 refers. 
Babwhht Nand Kishobb a Malak Chand 

1,L.B.7A1L989 

198. - - Civil Procedure 

Code, B, 30&^Ddap in making depoaUr^Adfoum^ 
meal of sols— Aftssnes «/ saManiioil infury. The 
commenoementof a Conit-sale prior to the expiry of 
the tliirtieth day, or any delay in making the oepotit 
leqnired by a 30 A o' the Mqoumment of the sale 
from time to time without suiBoient ground, is not 


(6) IBBBGULABITY— eoaicL 

more than a mere irregularity and does not vitiate 
the sala Vbnkata v, Saha 

I.L.B.UXad.997 

194. Civd Procedure 

Code, 1882, ss. 290, 311”~Materidl irregularity^ 
Proof of substantud injury. The non-eomplianoe 
with the requirement of a 2M of the Civil Proeedura 
Code that before sales of immoveables in execution 
of decree thirty days should intervene between pro- 
clamation and sale, is a material irregularity within 
the moaning of a 311. But its effect is not to 
make the sale a nullity without proof of substantial 
injury thereby to the judgment-debtor. As to this, 
the latter section requires affirmative evidence. 
Tasadduk Rasul Khan v, Ahmad Husain 

I.L.B.91Calo.66 
If. B. 90 I. A. 176 

196. ■ Civil Procedure 

Code, B, 311 — Materkd irregularity in pMiMng 
or canduding aide — Subdardiid injwy-^Eoiificatitm 
omitting to stole place of saU^ale hdd after date 
advertised — Civil Procedure Code, ss, 287, 290, 
Where a proclamation of sale of immoveable pro- 
perty in execution of a decree omitted to state the 
place of sale, and where the sale took place on a 
date other than that notified in the proclamation, 
and before the ojroiration of the thirty days 
reouirod by s. 200 of the Civil Procedure CSode 
that the non-oompliance> with the provisions of 
SB. 287 and 200 of the Code was more than mere 
irregularity, that it must have caused substantial 
injury, and that the order confirming the sale 
must Ito set aside. Bahshi Nand Kuihore v. Mtdak 
Chand, L L. E, 7 AU, 289, referred to. Per Mah- 
MOOD, J, — Quoare : Whether material irregularities 
such as the above were not in themselves sufficient 
within the meaning of the first paragraph of s. 311 
of the Code, to justify a Court in setting aside a sale 
without inquiring whether such irregularities had 
resulted in substantial injury within the meaning 
of the second paragraiffi. Jasoda v, Mathuba 
Das ... . I.L.B,9A1L5U 

196. Civil Procedure 

Code, 1882, s, 290--^Oround for setting aetide side. 
The infringement of the provisions of e, 200 of the 
Civil Procedure Code is not a mere irregularity, 
but it vitiates the sale. Bakhshi Nand Kuhore v. 
Mtdak Chand, I. L B. 7 AH. 289, Sadrubaban 
S xNOH V , Panghdio Lal Z. lii B. 14 Onlo, I 

197. Civil Procedure 

Code, ss, 290, Sll’-^-Stde of immovedUe property 
in execution of deereo^^Stde hdd before eapimto 
of thirty days from the prodamation-^Applieaiion 
by judgmenldddor to set aside sale---** lU^pdEy 

** Mtderud irregularity.**-~Prot^ of fukiteftiMl fn- 
fury whether necessary. Where a sale of immove^ 
able property in execution of a decree took plaoe 
before tne aniration of the thirty days required 
by a 200 of the Civil Plrooedure Code and wnhout 
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the oonaent of the judgment-debtor : — NeU, by 
'■ Enoif C.J. (BnoDnuitsT, J.p duaonftng), that the 
holding of the sale under these ciroumstanoes was 
not merely an irregularity within the meaning of 
a 311 of the Gode, but was an illegality, and 
that it was open to the judgment-debtor to 
object to the sale and to apply to have it set 
aside, on the ground of such illegality, without 
proving that ho had sustained any substantial 
injury, tfeld, by BnoDiiURST, J., (eotilm) that 
infringement of the rule contained in a 200 of tho 
Code does not of itself vitiate a sale in execution of 
decree, but is a ** material irregularity ’* within the 
moaning of a 311, — ^that expression being wide 
enough to include illegalities, — and that, before 
such a sale can be set aside, the judgment-debtor 
must prove that he has sustained substantial in- 
jury by reason of such irregularity. Olpherts v. 
Mahabir Pershad Singh, L. H. 10 L A. 25 ; Magh 
LaU Pooret v. Shib Perahad Modi, I, L, R, 7 Caic» 
54; Kalytara Chowdhmin v. Bamcoomar Ooopta, 
L L. JL 7 Cak, 466; Tripura Sundari v. Durga 
Chum Pal, /. L, B. 11 Calc, 74 ; Bonomali Maxim- 
dar V. Woomesh Chunder Bundapadhya, I. L, B. 7 
Calc. 730; Bundy Ali v. Madkub Chunder Nag, 
J. L. B. 8 Cak. 932; Ntdhu v. HarWiui, AU. 
Weeldy Ndes (1885) 304 ; Jacoda v. Malhura Doc, 
1 . L. B. 9 AU. 511 ; and Baluhi Nand Kiahore v. 
Malak Chand, 1. L. B. 7 AU, 289, referred to. 
Ganqa Pbasad V. Jao Lal Rat 

1. L. B. 11 AIL 888 

188. Prodatnaiion of 

aak—Sak hefarc hour fixed^ivU Procedure Code 
(Act XIV of 1882), a 287Sak ad aaide aa being 
no aak. A ]^porty, advertised for sale under a 287 
of tho Code of Civil Procedure, was sold on tho day 
fixed, but at an earlier hour t^n that stated in tho 
proclamation. Hdd, that there had been no sale 
within the meaning of tho Code, proclamation of 
tho time and place of sale and the holding of the 
sale at such time and place being conditions prece- 
dent to tho sale being a sale under tho Code. 
Bashabutulla V. Uma Chubb Dutt 

I. If. B. 16 Calo. 784 

189. ihropartj sold before ad* 

Tertlsed time — Sak invalid. A sale bypnblio 
auction in execution of a decree, which is con- 
ducM at a time and place other tliM those properly 
notified, is not a sale at all within the meaning of 
the Civil Froeeduie Code. The time to be notified 
for a sale by jmblio auction in execution of a decree 
must be the time of the oommonMment of tho sale, 
in order that aU intending purohasers may be enabled 
to be present during the whole of the proceedings, 
and that all who are interested in the property sold 
may see that there is a fair oompetition and a good 
aale. Whore ^perty which was advertised for sale 
by public auction in execution of a decree at II a.m 
m sold at 7 A. dd, that the mistake was more 

tiian a mere iir^gnlaiitj in oondnoting the sale, and 
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that tho whole of the proceedings wore invalid. 
CuiDAxi Laij V. Axib Bbo L £ B. 7 AIL 076 

180. — Property add 

hdore adoerliaed Ume, Whore tho fact of an execu- 
tion-sale having taken place about two hours earlier 
than the hour announced was alleged to bo a mate- 
rial irregularity seriously prejudicial to the interests 
of the judgment-debtor, it was held to bo the boun- 
don duty of tho Court to take evidence and deter- 
mine whether bidders had been prevented from 
attending, and whether an irregularity of a material 
kind had occurred. Kuodbja Bsasb v. Bam 
Nabain Dabt 18 W. B. 611 

181. ■ — ' Property nol 

add at advertiaed time — Alteration in aak order. 
Where property is advertised to be sold in execution, 
a ohan^ in the specified order of sale or other sudden 
alteration of programme, without notice to in- 
tending bidders, or tho express consent of the judg- 
ment-debtor, was an irregularity under a 250, Code 
of (Svil Procedure, 1850, vitiating tho sale. PoKH- 
BAJ SiNOK V. QoSSAIN MUNRAJ PoOIiSfl 

18 W. B. 881 

188. Property not 

add of advertiaed time — Purehaae by decree-holder 
at inadegnak price. Where a judgment-debtor's 
property has bwn sold without furthi^r notice on a 
date subseouont to that originally fixed, and especi- 
ally when the execution-creditor is tho purchaser for 
a very inadequate value, there is an irregulaiity 
which may cause material injury to tho debtor. 
KiSHBir Prossuhno Mojomoar v. Nurouma 
Dossbb 17 W. B. 889 

188. Alteration in particulars 

of property after advertising, for sale— 
Material irregularity. The property of a judg- 
ment-debtor was proclaimed and advertised for 
sale in execution of a decree on a certain day. The 
proclamation sot out particulars of the property, 
but subsequent to such proclamation a portion of 
tho property was roleas^ to a third party. Not- 
withstanding this fact, no fresh proclamation was 
made, and the sale took place on the day orimnally 
fixed. Hdd, that the omission to issue a froiui pro- 
clamation was a material irregularity, inasmuen as 
the judgment-debtor was entitled to have a pro- 
olanmtion issued accurately describing the property 
to bo sold, and that such proclamation should be 
published thirty days before tho sale. Shxb 
Prokash SiwoH V. Sardar Dotal Singh 

I. Ii. B. 8 Calc. 644: 8 O. L. B. 860 

184. Cii»a Procedure 

Code, aa. 247 and 289--Proelamation-^Property 
broken up into Iota-Separate prodanuUiona. 
Where property intended to be sold in execution of a 
decree is diviclod into a number of small lots, as a 
means of obtaining a better aggregate price, the law 
does not require that a separate proclamation of sale 
■hcnld be inade on each lot into which the property 
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is so dividod. A moro breaking up of a property 
into lota does not necoHsarily make it several pro- 
perties for the purposes of a proclamation of attach- 
ment or sale. Whore estates, though embraced 
in the same process, are really at such a distance 
ti^t there is no moral certainty of communication 
to persons on or interested in the one of what is 
publicly done on the other, there should, no doubt, 
to a separate proclamation on each, in ortlor that 
full intimation may bo given of what is to be done. 
Di Prnha V. Jalriioy Akorshir Set 

L Ii. B. 18 Bom. 

295 , ... . — . - Adjournment of 
Ndiu — Diterdion of person sdlinQ, An auctioneer 
who sells under a decree has power to adjourn 
the sale from time to time (upon giving proper 
notioe), but whether ho does so or not is a matter in 
his own discretion. Goviru Hari Valskhab v. 
Bank or India. Bank or India v. lUono 
Nabayan 4 Bom. A. 0. 164 

186. ifdjoummeni of 

sak-^Noiice. An ezocution-salo properly notified 
may be adjourned with the consent of the parties. 
Govind Cuundib Aoocr V . Bamun Doss Mooker- 
JEE 88 W. B. 481 

187. PosiponmeiU (J 

oakr^PoaipanemesU withovt valid reason, Hdd, 
that the judgment-debtor could not complain of the 
Older of the Subordinate Judge postmning a sale in 
execution of decree from the 26th to the 26th, 
ynliMMi he could show that he had suffered substan- 
tially by the postponement But the attention of 
the Court was callM to the importance of abiding by 
the date fixed in the proclamations of sale as far 
as possible, and not postponing sales without good 
reason. Asmutoonnissa Bibeb v. Khudemoon- 
viSBA Bibee ... 17 W. B. 878 

188. • — PoslponemeiU of 

safe— Cftul Procedure Code^ 1859^ s, 343. When 
proDerto has been put upfor sale at auction in execu- 
tfon of a decree, and bids have been hand fide 
made for it, the C^urt is not competent to postpone 
the sale, or to decline to conclude it, and order an- 
other auction, merely on the representation of the 
judgment-debtor that he can obtain a higher price 
by private transfer, there being shown no ground to 
believe t^t the amount of the Judgment-debt would 
have been thus realiced. Luchmee Nabain v. 
BnYBOO PlBSKAD 1 AgTB Ml>. 11 

lae. Side, postpone^ 

mud of, for henefU of dddor. Certain properties 
were to be sold in execution of decree. As to some, 
the sale took place as far as possible on the day 
fixed, but was pnblidy put off to the next day, when, 
no hi^er price being o minaUsb it was concluded 
at the price bid on me first day. EM, that there 
was no irr^arity in the conduct of the sale which 
eonld prejudice the Judgment-debtor. Nuddxa 
mm Doss v. Bunosbbi Mobijv Doss 

17W.&810 
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140. Posfpoaemenf of 

saUr-^ivU Procedure Code, 1859, s. 249^rou%t 
for podponing stde. A Judge cannot order a Sub-^ 
ordinate Judge to postpone a sale in a case pending 
before the Court of the latter officer. An appK^ 
tion by a Collector under s. 249 of the Civil Ptom 
cedure Code for the postponement of a sale in the 
execution of a decree of land paying revenue to ( 3 ov-- 
ernmSnt should not be granted where it is not 


within a reasonable period by a temporary aliena^ 
tion of the land. Jaisuee Ram v. Buai Kooeb 

5N.W.177 

141. EquiUdde 

grounds for setting aside stde—SaU contrary to- 
order for postponement — Mistake. Where a sale in 
execution took place under an order obtained not- 
withstanding a consent on the part of the decree- 
holder’s pleader to a petition by the Judgment-^b- 
tor for a postponement, the petition so consented to- 
having DMn by mistake afterwards presented to 
and filed bv me judgment-debtor in the wrong 
Court: — Had, that the judgment-debtor was en- 
titled to a decree in a suit brought to have the 
sale set aside, no title having passed therel^. 
Ganoa Pbiiskad Sahu v, Gofal Singh 

L la B. 11 Calo. 186 : L. B, 11 L A. 884 

148. 8 al 0 held after postpone- 

ment by Oourt-iSafs afUr order postponing sale 
vdture order arrives too late to stay sale. When a 
Court executing a decree passes an order post- 
poning a sale, and the sale takes place notwith- 
standing, in consequence of the order arriving 
too late, the Court is justified in sotting aside the 
sale on the ground of irregularity, and its order 
doing so is not appealablo. Mauha Singh v. 3 m^ 
Lal 6N.W.864. 


148 


Order for post^ 


ponemenit made before, but arriving ai CoUector*s 
office after, sale. The High Court passed an order 
ptotponing a sale in execution of a decree, which 
order arrived at the Collector's office the day after 
the sale. Hdd, that the publication of the sale was 
irregular, as the order of postponement invalid ated 
the notification of sale. Nonidh Singh v. Sohuv 
Kooeb .... 4 N. W. 186* 


144. 


Order for post- 


ponemesd arriving after sale had been h ud JjwSt 
Procure Code, 1877, ss. 311, 312. On the day- 
fixed for the sale of certain immoveable properly m* 
the execution of a decree, the Court made an ordes* 
postponing the sale, but the sale had been effsotsd 
before sum order reached the officer conducting it. 
The Courts on apjdioation having been made to set 
aside the sale, passed an order confim^ it. Snbse- 
qoently, an aj^cation by the decroe-fiildsr lor a- 
review of this order having been granted, the Ooni^ 
passed an order setting tho sale aside as iDcgsL 
Hdd, that the sanction to the sale origiDa 8 f 8 ^^ 
havi^ been withtown, the sale couldwit lt|ol^ 
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bo held, and that the sale which was effeoted. the 
order of poatponoment notwithstandlig. was unlaw- 
ful and invalid ; and in roviowinff its first order and 
in setting aside the sale as illegal, tho Court execut- 
ing the decree had not actod vUra vires and its 
action was not otherwise illegal. Mian Jan v. Man 
Singe .... L la. A. S All. 686 

146. Sale held after 

posipoiieinenf by CtmrU-Order for poatpajumeiU not 
reading the conducing officer — Material irregu^ 
larity in eondueting sale — Civil l*roeedure CWe. 
s, 311. Tho Court executing a decree passed an 
unler postponing a sale in execution, but the ordee 
failed to reach the officer conducting the sale, and 
tho sale was consequently held. Tho judgment- 
debtor applied to have the sale set aside as void. 
£feU. that tho effect of tho Court’s order for postpone- 
ment of tho sale was to deprive tho officer of all legal 
authority to hold it en the date previously, fixed ; 
that his not being aware of the order was not 
material ; that the defect in the sale amounted to an 
illegality and not merely to an irregularity within 
the meaning of s. 311 of tho Civil Procedure Code ; 
that consequently it was not necessary to show 
that the defect hMl caused substantial loss to the 
judgment-debtor; and that tho Court could not 
confirm the illegal sale, but must hold it to be void. 
Sukhdeo Bai v. Sheo Ohulam, I. L. E. 4 AU. 332 : 
Earn Dial v. Mahldb Singkf /. L. It 3 AU. 701 ; and 
Ganga Prasad v. Jag LaU Kai, /. L. E 11 AU. 333, 
referred to. SantLalv- Umuao-un-nissa 

L la B. 18 All. 96 

146. Code of Civil 

Procedure {Act XI Y of 1882), s. 546 — Order passed 
by AppeUate Court for stay of execution— Sale held 
before communication of such an order. An order 
of an Appellate Court under s. 646, Civil Procedure 
Code, to stay execution of a decree against which 
an appeal is pending, is in tho nature of a prohibi- 
tory order, and as such would only take effect 
when communicated. If a property is sold before 
such an order is communicated to tho Court 
holding the sale, such sale is not void and cannot 
bo treated as a nullity. Foujdar Khan v. Bainee 
Doobey, 3 Agra 398 ; Maijha Singh v. Jhow Lai, 0 
N. \V. 354 ; and Main Jan v. Mian Singh, I. L. B. 2 
AU, 586, distinguished. Bissxswab Chowduv- 
RANi v. Hubbo Sundae Mokuvdar 

1 O. W. IT. 886 

147. Froolamation of adjourned 

Bale--Posfpoiiefii^ of sale. A proclamation 
of thirty days is necessary when the projwrty 
is first odvortiiwd for sale, not when the sale is 
postponed for the convenience of the debtor. 8. 
226 of the Civil ^cedure Code. 1860. related to a 
rc-sale, and not to^a postponed sale. Budbbb 
Nath Bhutt v. Cbundbb Shbkub Man Singh 

lW.B.Mlia8 

Moobul Hosbiin «l Oxatool Fatima 

S6W.B.64 
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148. Neceasity "for fraoh pro- 

olamation— Pos/poneinenf of sale Whore a sale 
is Mstponod. a fresh notice and proclamation 
ou^t to issue. Shohheb Mookiikr Burmonta v. 
Dwabkanath Biswas 6 W. B^ Mlo. 84 

149. — — I Postponenuni of 

sale — Nolice — Necessity for fresh prodamaiioi^ 
Act VIII of^ 1859, s. 249. Where a sale in exeeution 
of a decree is postponed, whether indefinitely or to a 
fixed date, it is ncocssary in tho absenoo of an 
express arrangement between all the {lartios, that a 
fresh proclamation should be made giving notice of 
the day to which the sale has been postponed. It 
may be presumed, when tho notice is wanting, that 
there hiM been an absence of bidders, from which 
alone substantial injury must probably have arisen 
to tho judgment-debtor. Goofeenate Dobey v. 
lioY Lucemkefut Singh 

L L. B. 8 Gale. 648 : 1 0. L. R 849 

Okeoy Ceunder Duty v. Erskinb 

8W.B.Mla.ll 

160. Postponement 

of sale—Suffieieni notice of sale — Necessity for 
fresh notification. Where a sale was notified to take 
place on the 8th. and on that day tho order for the 
postponement of tho sale to tho 0th was mado in 
open Court i—IIdd, that that was a sufficient notifl- 
cation of tho sale being helii on the 0th, and that a 
fresh notice was not necessary. Gowreb Nath 
Sahoy V. Fukebb Cuand . 18 W. B. 847 

161. - .... Postponement 

of sale— Necessity for fresh proclamation. Where 
a sale was fixed for tho gist Novombor, but delayed 
until tho 22nd, without any order of post^nement, 
or any fresh proclamation of the day 6f talo there is 
a primd facie case of injury to tho party whose pm- 
porty was sidd. Such a postponement was in contia- 
Ycntion of the provisions of s. 240 of Act VIll of 
1859, as, when a sale is postponed, thoio must bo 
fresh proclamation of the sale and dato when it Is to 
take plaoo. Sanwul Singe v. Makhun Pandbc 

8B.W.14 

168. Omission to 

issue fresh proclamation — Material injury. A deoi\,a 
having been obtained against A and B upon a 
mortgage, tho latter appealed to tho High Couis 
and Bubsoquontly, on tho mortgaged propertiee 
bemg atta^ed and advertised for mIo. whiio the 
appeal was pending, applied for and obtained on 
order for Btayofthesaloesfarassliowasoonoomod. 
Tho sale, however, took plaoo on the day originally 
fixed, but no fresh procUmation was issued, although 
it was announced previous to tho sale that only A's 
ri^ts and interests would bo sold. Held, that the 
Bide was irregular, as a fresh proclamation ought to 
have been issued, and an inqui^ instituted as to 
A’s share in tho property ; and it having appeared 
that A was inateriaUy in jured by snoh irregularity^ 

16 Q 
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(6) Irreoularity— ecmfal. 

the Rale vm Mt eiide. Mohimy Mosun DAfls 
Cbowdhby Vi Bhoovvn Joy Sbaha 

6C.UB.887 

158. Indefinite poft^ 

poiiemenf— FfMh noltee, omiman of — Material in- 
fury. Where a Bale in execution doeR not take place 
on the date fixed in the original notice, an indefinite 
postponement cannot bo regarded as an adjourn- 
ment from day to day, and a fresh notice should fix 
another date for the sale ; and whore, in consequence 
of an indefinite postponement, an estate has been 
purchased for an inadequate price, and especially by 
the judgment-creditor, the Irregularity is one that 
has occasioned substantial injury and justifies a 
setting aside of the sale. Jhoomuck Ghowdhry 
V. Badha Pxbshad SiMOH 86 W. B. 888 

1B4. - CivU Promduft 

Code, 1877, e. 290 — '*ConHnt" — Lapee of time 
between prorJamation and actual sale — Postpone- 
menl of ide. An application made on the day of 
■ale by the judgment-debtor that a part only of his 

]Ee’(Mnri^roS such a “consent” as, by wtuo of 
s. 260 of Act X of 1877, would do away with the 
necessity of a proclamation for sale being issued 
thirty days before the day fixed for sale. Where 
Bucoeasive postponements of the day of sale have 
been made, but the last of those is made by the 
Court on its oum motion without any application for 
postponement of sale being made on the part of the 
judment-debtor (although such postponement 
mi^t be for his benefit), a strict compliance with 
the rule that thirty days must elapse between the 
proclamation and the actual day of sale is 
requisite. Harburs Sahai v. Bhairo Pbrshad 
8ivor I. Ii. B. 6 Oalo. 869 

8.0. Hubbubs Sahai v. Bhairo Pbrshad 

4 O.L.B.83 

8u also Bhxkraj Kooxbi v. Gkndh Lall 
Tiwabi . I. Ii. B. 6 Calo. 878 

166. — : Civil Procedure 

Code {Ad XIV of 1882), e. 291 — Omission by con- 
seal to ifsue fresh prodamation of sale after adjourn- 
ment. Where a sale in execution of decree was 
aiyonmedonthe apidication of one of two judg- 
ment-debtors, who waived the issue of a fresh 
proclamation of sale, and the interests of both were 
sold t— Hekl, on the apidication of the other judg- 
ment-debtor tn set asm the sale, that the omission 
toissue a fresh proclamation of sale under a 291 of 
the Civil Prooednre Code amounted only to an 
Ifiegnlarity, and did not vitiate the sale. Bameshur 
Binak ▼. Sheodin Singh, I. L. B. 12 AU. 510, and 
Stmeh Chunder Bai Ohowdhry r. Thomas, /. L. B. 
11 .Cede, OSSt followed in prinolple. BaoalGhuhdeb 
M ooHHBJmi a BAMisBumMuirDDL 

LL.&18CWO.408 


(5) lUREGULABlTY— COato. 

158 . ilgreefaeal cm to 

prodamatioH on postponement of sole— Civil Pro- 
cedure Code, 1859, s. 249. An execution-side 
which had been fixed for a certain date, was put 
off to the corres|mnding date in the following month 
on the application of the judgment-debtor, who 
consented that he would not object to any irregulari- 
ties affecting the sale if it took place on any ^te 
in the following month. An istahar was also issued , 
and it was proclaimed only in a public place. After 
the sale took place as agreed upon, the judgment-deb- 
tor contended that ho was entitled, under Act VIll 
of 1850, s. 240, to have a fresh proclamation issued 
on the spot where the properties wore situated. 
Hdd, that, as at the time of his application for post- 
ponement he did not contemplate any such procla- 
mation, he could not now object to it not having 
been issued. Hrt Narain Sdtoh v. Qossaiv 
Luchmxb Narain Poorer 88 W. B^ 868 


167. Sale on a holiday when 

Court 1 b oloBed. A sale in execution of a 
ciecree is illegal if made on a holiday, whether it is 
a fixed holiday of only a day which the Courts are 
closed by order of the High Court. Haro 
Jemadar v. Jadub Chunokr Holder. 

8W.B.lIiB.84 

158 . dole on dose 


holiday — Irregdariiy tn pfMkaiion or condud of 
Side. The sale of immoveable property by an Amin 
on a close holiday is not illegal, nor is it an irregu- 
larity in publishing or conducting the sale. Ab- 
ram Mauton V. Sahib-un-nissa 

I.L.a8AlL888 

169. Bale under two separate 

deoreeB-^epam/s sales. Whore the Court exe- 
cuting tun docrces made sopaiato orders directing 
the ^e on the same date of certain immoveablo 
property in execution of such decrees, the officer 
conducting the sales was not bound to sell sudi 
property once for all in execution of both decrees, 
and his selling such property separately was there- 
fore not an irregularity in we conduct of the salea 
Court or Wards v. Gaya Prasad. 

I.L.B.8A1L107 

180. - - PurohaBebydaoreo-holdBr 

without permlBBion of Court, A sale at 
which the decree-holder himself, or some other 
person for him, without the pormiasion of the 
Court first obtained, becomes the purchaser, is not 
ipso facto void ; it is a mod sale, unless and until set 
aside by the Court under the provisiomi of a 204 
of the Civil Pfoceduxe Code, 1877. jAVERRRAXja 
Haribhai I. li. B, 6 Bom. 676 

In the matter 

8 

181. 

decree-holder wUhoid 
Procedure Code 


VeerafahChbity 
I.B. Ap.«7: UW.&40B 

— Purthaee hr 

Uhord permieeion of Oowrb--^Bm 
{A* 207 ^ MX), M tXi, aUr- 
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(6) IllRSOULARITy--€Oll/A i 

SMaaML iniwy. Under the termi of b. 204 of I 
.the Civil Ptooedura Code, it in diflcrotiona^ with j 
the S^h Court to sot aaide an exocution-aale j 
-at which the decree-holder haa bid and purchaiied ! 
without first obtaining pormifuiion from the Court j 
so to do ; and in dealing with such a case, the Court, j 
slthough considering the matter as an iirogidarity 
in the conduct of tho sale, uill not interfere with ; 
the sale, unless it can be idioun that the judgment- ; 
debtor has suifored some substantial injury arising • 
from such irrogularity. Mathura Das v. Nathuni i 
LaiJi Mahta I. L. B. 11 Galo. 781 | 

168. CivU Procedure ; 

•Code, 1882, s. 29i — Validity or otlierwine of sale, i 
in a suit in which it was contended that a pur- 
chaser at a sale in execution of a decree had, under 
B. 294 of the Civil Procedure Code, taken nothing by ; 
the purchase because he Avas the holder of the decree 
in execution of which the property was sold, it \vm j 
held, following Javherbai v. Jiaribai, 1. L. R. 6 . 
Bom. 575, that the purchase Avas not void db initio, j 
but only voidable ** on the application of the judg- 
ment-debtor or other person intenssted in the sale.'* ! 
‘CuiSTAMARIUV V. VlTHARAl I 

I. If. R. 11 Bom, 688 1 

10.7. Civil Procedure } 

Code {Act X of 1877), s. 294, amended by Act XII 
of 1879 — Purchase af a Court-sale on behalf of a ' 
judgment-creditor without permission of the Court. | 
Under the (Svil Procedure Code of 1877, as ainencled 
by Act XII of 1879, a purchase made at a Court- 
sale on behalf of a judgment-creditor AA’as not 
invalid for AA’ant of permission of the Court. ITiat 
is also the law under Act XIV of 1882 ; but such a 
purchase may bo sot aside by the Court on applica- 
tion under s. 294 as being irregular. Paramastva 
V. Krisuma I. L. B. 14 Mad. 498 

104. Purchase by 

judgment-creditor without have of Court — Remedy 
of judgmemt-ddhUif~~Cml Procedure Code (1882), 
s. 294. Whore a judgment-debtor without loavo of • 
the Court buys tho property of his judgment-debtor j 
at Court-sale, the remedy of tho latter is by j 
application under s. 294 of tho CSvil Procedure ' 
(?odo (Act XIV of 1882), and not by separate suit, j 
Gkxu V. Saxhabam . 1. L. B. 88 Bom. 871 | 

106. Civil Procedure ; 

Code (Act XIV of 1882), ss. 294, 311 — Applieation : 
to set aside sdU-^Leave to hid — Assignee of decree ; 
under oral assignment. Where tho auction-pur- 
chaser at a sale in execution of a decree had before ; 
the sale merely entered into an agreement with the ! 
decsree-holder to purchase the decree for a certain 
sum of money wnich, however, was not paid till 
•after the sal^ and no instrument of assignment of 
the decree had been executed i^Hdd, that tho 
action-purchaser was not a decree-holder within 
the meaning of a 294, Qvil Procedure Code. An 
’^^ssignee of a decree under an oral assignment has 


(6) Ibriqulabitt— coaAI. 

no locus standi at all to apply for the execution of 
a decree, and it is not necessary for such an assignee 
to obtain leave to bid at the sale hold in execution of 
a decree. Daksuina Mohan Roy v. Babumati Dbbi 

4 O. W. B. 474 

108. • - Furohasebydeoree-holdor 

— Refusal of application by judgment-creditor to he 
permitted to hid at sale — Invalidiiy of sale — Civil 
Procedure Code (Ad XIV of 1882), s. 294. A 
mortgagee, having obtained a dci!roo declaring 
his lion on certain proptwiy, put up for sale in 
execution of this decree tho " mortgagod property. 
The clocrco-holdcr asked for, but was refused, k«ve 
to bid at the salts but notwithstanding such ndiisal, 
purchased tho proixTty in the name of a third person. 
PosHossion under tho sale was opposctl, and the 
docreo-holficr as purchaser brought a suit for posses- 
sion of the property. Tho tlefondants contended 
that, inasmuch lu the plaint i IT (decrcc-lioldcr) had 
betm refused leave to bid at tho sale, his purchase 
could not be enforced. Hdd, that the plaintiff had 
been guilty of an abuse of the procciss of the Court 
in bidding at the siile and buying the pnifierty 
benami, and tluit the sale therefore ought nut to m 
enforced. Mahomed Gaxbe Ciiowdiiry v. Ram 
LallSen I. la B. 10 Calo. 767 

107, - - Purchase by 

tlecree-holder — Material irregularity — Dissuading 
purchaser from bidding — Civil Procedure Code 
(Act X of 1877), s, 311 — Leave to bid — Decree- 
holder rdated to uuinager of defendant. When 
liberty is given t(» a dcNireo-holdor ti> bid at the sale 
of the judgment-debtor’s property, he is bound to 
exorcise the most scTiipiilous fairness in purchasing 
that profN^rty, anrl if he or his agent dissiiades others 
from purchasing at tho sale, that of itself is a suffi- 
cient ground why tho purchase should bo set aside. 
Where a decree-holder was joint in family with tho 
manager of an infant linfendant, and tho defendant’s 
property was to be sold in oxoontion of the 
decree : — Ildd, that the decree-holder ought not to 
bo granted leave to purchase at the sale, because any 
purchase made by him would be for the benefit A 
tho family of which the manager of the infant 
defendant was one of the members ; and it woiilti in 
fact bo a purchase by an agent of tho property of his 
principal. Woopkndro Nath Sircar v. Brojbn- 
DRO NATH MuNDUL 

L L. B. 7 Calo. 840 : 8 O. L. B. 808 

168. - . . Purchase by 

decree-holder — ” Material irregtdarity ” --Liberty 
to bid— Conduct calculated to deter bidders — Ctvtl 
Procedure Code (Act X of 1877), ss, 294, 311. The 
holder of a decree, in execution of which proper^ 
is sold, is absolutsly bound, under s. 294 of Act a 
of 1877, to have express fx^rmission from the Court 
before ho can purchase tho property ; and whether 
this objection is taken and pressed or otherwise, a 
side to him is invalid unless he has got explicit 
permission. The use at a sale of language by an 
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(6) IrRBOULARITY— 

intending bidder in disparagement of the property 
for the purpose of influencing bystanders, and deter- 
ring them from bidding for the property, is a 
'* material irregularity *' sufficient to rencler the 
■ale invalid under s. 311 of the same Act. Ri;khi- 
HBi Bullubu V. Brojonath Sircar 

I. Ii. B. 6 Oalo. 808 

169, . Diaparaging 

remarka by byatandera or purchaaera other than the 
deeru^hMer — Notice of aah — Practice regarding 
saUa in execution of deerees^Adjoumment of ante 
— CttftI Procedure Code {Aci ^CiV of 1882), sa, 8U, 
291. Disparaging remarks made by bystanders or 
by purchi^rs at an exccution-salo other than the 
decree-holder do not constitute such an irregularity 
as is contemplated by s. 311 of the CVide of Civil 
Procedure. Oiinga Narain Gupta v. Annunda ' 
Moyee Burroanee, 12 0. L. R. 404, followed. 
Woopendro Nath Sircar v. Brojendro Nath Mundle, 
I.L.R. 7 Calc. 346 : 9 C. L. R 263, and Ruhhinee 
BuUubh V. Brojonath Sircar, /. L, R. 5 Calc. 308, 
distinguished. It is the practice of the (>ourts 
under the Rules of the High Court, which have 
the force of law, to place all properties intended for 
side in execution of decrees on a list, and to proceed 
with the sales from day to day, commencing on 
an appointed day. As each property is taken up . 
in its turn, an adjournment of the sale of a particular 
property, which is the consequence of such proce- 
dure, is not an adjournment within the meaning of 
a 201 of the Civil Procedure Code ; and it cannot 
be said in such a case that there was an irregularity 
in the sale not having been held on the appointed 
day. Lal Mohur Guowdburi v. Nuru Mouamrd 
TAI.UKOAR I, L. B. 17 Gala. 168 

170, - -Civil Procedure 

Code, 1882, a. 311 — Poaition of deeree-hMer who 
has dftoifwd leave |o bid — Dissuading persona 
from bidding — Non-disdoaure amounting to fraud. 
A creditor IukI obtained a decree on the footing of 
a mortgage, and in execution brought the property 
of his judgment-debtor to sale. At the time of sak) 
the decree-holder, who had obtained leave to bid, 
entered into an agreement with P to the effect that, 
if P would dissuade other persons from bidding, 
he (the decree-holder) would purchase the whole 
property for R 83,000 and convey it on certain terras 
to P. P thereupon exerted his influence and 
Buooeeded in persuading would-be purchasers from 
Udding, and in consequence the proper^ was sold 
on the 11th April 1801 for B83,000, which was a 
little more thra half its actual value. The sale 
was confirmed on the 29th Juno 1801, and the 
Judgment-debtor, who at the time of the sale was a 
. minor under the Court of Wards, attained his 
majority on the 2lBt April 1804, and filed this 
petition praying to set ande the sale on the 15th 
May 1804. Had^ that the omissioa on the part 
of tiie decree-holder to disclose the agreement to the 
Court amounted to a fraud upon the Court entitling 


(6) Irrboularity— eonfd. 

the judgment-debtor to say that in point of law no 
leave to bid was granted, and that the withholding 
of information is no less a ground for cancelling a 
sale than actual misrepresontation on the part of 
the applicant who becomes the purchaser, and that 
therefore the sale must bo set aside. Jayini- 
LABDIR llAVUTTAR V. VuiA RaoURADHA Ay YARAPPA 

Naikar Gopalar I. L. B. 19 Mad. SIB 

Hehl on appeal to the Privy Council — A decree- 
holder who has obtained Icavo to bid at a judicial 
sale is, in regard to restrict ions upon him, in the 
same position as any other purchaser. A charge 
against a bidder that he and those who have acted 
in concert with him have acted in such a manner as 
to prevent the best price from being obtained docs 
not of itself amount to a charge of fraud, nor will 
pnM>f of such I'onccrt invaliiiatis the sale to him. 
The judgment of the High Court in Woopendiro 
Nath Sicrar v. Brojendronath Mundtd, 1. L. R 
7* Calc. 346, though a correct decision on the case, 
was too broadly expressed in comprehending any 
disnuasion by a bidder at a judicial sale of other 
persons from bidding, as a ground for sotting asiile 
the sale. The Judicial Committee affirmed the 
decision of the High Court that, on a petition for the 
setting aside of Che judicial sale under a 311 of the 
Code of Ci\ii Proemure, neither the fact of the 
above agreement nor the dissuasion of bidders afford- 
ed sufficient ground for making the order. But 
the High Court hiul decided, in favour of the peti- 
tioner, another point — ^that there had boon nmteriai 
irrogularitv, within that section, in an omission on 
part oi the dccrco-holiling purchaser wlien he had 
applied for leave to bid. 'rhis had been that ho had 
, withheld information of the agreement from the 
C^iirt, w'hich hful granted the leave to bid not 
: having been made aware of the arrangement-. ^ 

I omission to disclose this fact had, in the opinion 
of the High Court, amounted to a fraud upon the- 
I Court executing the decree, and entitled the 
piditioncr to have the sale set aside on the ground 
that in point of law no leave to bid had been granted. 
Ueltl, by the Judicial Committee, that this ground 
' bad not been established by evidence on an issue 
between the parties having been taken for the first 
' time in the Cburt of Appeal, with a change of ^ 

; matter in controversy ; and that the fraud on wUch 
alone the High Court’s order could be sustained 
• had neither been alleged nor proved. Mah omrp 
' Mira RAvumAR v. Savvasi Vijaya Raohurajha 
OorALAB LIhB. S81C«td.8W 

l..B.a7I.AjT 
I 4aw.ir.sfT 
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i son of decruduMef--Codc of Civil Proesdam {M 
X of 1877), s. 294. A purchase by the >00 w R 
I decree-holder, undivided in interest tem Us ssther, 

is a purchase by t^ decree-holder within the 


i^ 5f a. 204 of'Abt X of 1877 as it stood 

to its amendment by Aot XII of 1870i m » 
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(b) Ibbbqulabity— eonfel. 

•baulntely void if the purchaao were mode with funds 
which were joint property of the fnlher and son. 
Nar van Dsshfande vl Anaji Drshpands 

I. UB. 5 Bom. 180 

Sinco the amendment of the Civil Procedure Corle 
by Act XII of 1870 tho sale would not he treated aa 
aiNioliitcly void, but as liable to be set amde by tho 
Court on application by the judgment-debtor or 
other party interestecl in the aalc. 

178. lUtjedion of 

highpM hid — Ahartiwt «ale. caused hy act of judg- 
mifd-ddUar^ffighesi bidder declared not the pur~ 
chaser — Validity of sale. Three attempts to sell land 
taken in execution unclor a decree hod been rendered 
abortive by the acts of the judgment-clebtor, 
and a delay of seven years occasioneii, during which 
by his conduct ho defeated tho execution of tho 
docn*e. When tho property was put up for sale 
for the fourth time, tho Collector rojoctCHl tho 
two highest bids, on the ground that neither 
of tho bidders could produce a mooktcarriAinah 
from tho persons for whom respectively they pro- 
fessed to act a 1 agents, nor produce the required 
deposit, and ho declared the third highest bidder 
the purchaser of the land. Hdd^ that under tho 
oircumstances tho conduct of tho Collector was 
justifiable and tho sale valid. Mohesh Narain 
SiNou V. Kisunasund Misser Marsh. 698 
2Ind. Jur.0. 8.1: 6W.B.P.C.7 
9 Moo. 1. A. 884 


178. — 


Deposit by pur^ 


chaser — Purchase by decree-holder. At a sale in 
execution of a decree, when tho sale of any lot is 
completed, tho purchaser should then and there be 
required to mi&o the de^it preseribod by the 
(Mvil Procedure Code, fa ling which the lot i&ould 
at once be put up to sale at the risk of the first pur- 
chaser. The docree-holder, if the lot is knocked 
down to him, is as much bound to make the pre- 
scrihed deposit as any other auetion-purchaser. 
Chulkoo Dutt Jha v. Leelanund Singh 

W.B. 1804, Mis. 80 

174. Purchase by 

deeree-holder — Payment not in cash, hut by giving 
receipts for amount due to him. Where tho decree- 
holder is himself tho purchaser at a sale in execution, 
there is no reason why he should not, instead of pay- 
ing the prioe in cash, give receipts for tho amount 
due to him under his decrees, supposing their value 
is sufficient to cover the amount for which tho pro- 
perty is sold. The fact that he does so is not a valid 
objection to the sale. Khellat Ghundeb Ghose 
V. Keshub Ghuedeb Paul C^owdhrt 

16W.B.48 

176. — FAsrmant of xmroli'aEe- 

monoy — Proeedure Code, ss. 264, 266, 
^7— De/autt in mMng deposU. Dirsotioiis aato 
•he payment of the purohase-monoy at sales in 
execution of deoxee arising under a 264, Act VIll 


(ft) iRREaULARITY—- COnAf. 

of 1^0, were to bo dealt with as provided by that 
section, and did not fall under ss. 266 and 267. A 
default under s. 254 was not an ** irregularity in 
conducting tho sale *’ under s. 256. Brinda 1)kbeb 
Dosseb V. Gopbe Soondureb Dossta 

ew.B.Mls.88 

178. • Payment of pur~ 

chase-money— Civil Procedure Code, ]S77, s. 294, 
and ss. 306, 313 — Set-off of purchitse-moncy— 
Omission to make deposit. The requirements of 
s. 306 of the Civil Procedure Code applying to all 
cases of sale of immoveable property, under Ch. 
XIX, a decree-holder buying with pimnission given 
under s. 204, and desiring to set off his purchase- 
money against tho amount of tho decree, is not 
exempt from the necessity of making, at tho time 
of sale, a deposit of 25 per cent, on the amount of 
such purchase-money; and such deposit must ho 
made in cash. The option so to set off tho purchase- 
money cannot be exercised by the purchaser until 
tho confirmation and payment of expenses of tho 
sale. Whore, however, all parties intenmtod in 
tho amount to be depositeil have waived their right 
to have that amount deposited in cash, tho sdo 
ought not to bo sot aside on tho ground that a cash 
deposit has not been made. Gopal Singh v. Boy 
Bunwabee Lall Sahoo . 6 O. L, B. 181 

177. Payment of 

purchase-money — Civil Procedure Code, IH77, s, 306 
—Failure to pay deposit of purchaser-money required 
by that sefiion. The pi^rson declared to be tho pur- 
chaser of property put up for sale in execution of a 
docroo did not, as required by s. 306 of tho Civil Pro- 
cedure Code* pay a deposit of 25 pisr cent, on the 
amount of his purchase immediately after such de- 
claration, but on a date subsequent to tho date on 
which tho property was put up for sale. Held, that 
there was no sale at all of tho prvmrty. Intibam 
Aia Khan v. Narain Bingh I. L. B. 6 All. 818 


178. 


Failure by \ 


r puf- 

chaser to make the deposit required by s. 306 of the 
Civil Procedure Code — Material irregularity in 
conductiryj sale — Civil Procedure Code {Act XIV of 
1882), ss. 241, 306, 308, 311, and 312. Failure on 
the part of tho person doclarod to bo tho piirohaser 
atasaloinexecutionof aclocroo tomako,and on the 
part of the officer conducting tho solo to reewive, the 
deposit of 26 per cent, on tho amount of tho purohaso- 
money in tho mannor required by s. .306 of tho Code 
of Proooduro, constitutes a material irregular^ 
ity In conducting tho sale, which must bo inquired 
into upon an application under s. 311, and conse- 
quently a separate suit to set asido a solo on such a 
ground will not lie. Irdieam Ali Khan v. Narain 
Singh, 1. L. H. 5 AIL 316, dissontod from. Bhim . 
Sihoh«.Sabwan Singh . L la M 18 Oalo. 88 


178. 


Inability of 


purchaser to make deponf--Es-sa{&^idMfafifiM 
iniury— Civil Procedure Code (Art X of 1877), s. 293m 
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SALE nr zoacunoN oedbobeb- 

eomkL 

17. SETTINO ASIDE SALE-eoiilS. 

(5) IBBBOULABITT— ecnU. 

AtftBAloin enoutum of a 4 octo 9 tho property 
was knocked down to a bidder at B280. Tbe 
bidder was unable to make a deporit, and the pro- 
perty u'ae immediately put up for aaJo and vo-eold 
for tt60. HM, that the Judgment-debtor had eue- 
tainod auoh eubetantial injury aa would Justify the 
Court in setting aside the sale, notwithstanding 
that the Judgment-debtor might, undcv s, 203 of the 
Civil Frooeduio Code, have rocovorod the difference 
between tho original bid and tho price at which tho 
poperty was sold. Bspin Crunder Shickhar v. 
PuEBimATR Biswas . 1. L. B. 0 Calo. 08 

s.a Bspin Chundeb Shickdab ol Modroo 
Sudor Cbowdbvbx 10 O. L. B. 816 


180. Omiawon to 

mahe deponir—DefauU of pwrehaaer after aale of 
portion of pr^rty auffieieni to aatiafy decree. 
Whole a portion of tho property of a Judgment- 
debtor has been sold in execution for a sum suffi- 


cient to satisfy the decree, the Court is not Justified, 
on default being made by the purchaser, in directing 
the sale of any further portion of the debtor's pro- 
perty, it being opon cither to tho Judgmont>oroditor 
or the Judgment-debtor to apply that tho balance 
due upon the decree, after re-sale of the portion 
sireacty sold, should be realised from tho defaulter. 
Jot Churdeb Biswas v. Kali Kishore Dry 
SiBCAB 8 O. li. B. 41 


181. Failure to make 

deposit— Ee-safe without notice--~lrregular proce- 
dure. At a Gourt-salo in execution of a decree, T 
bid R3,660 for tho Judment-debtor's land on tho 
24th March 1882, but %o Ameen ro-sbld the pro- 
perty the noxt day for 112,600 on tho ground that 
the deposit was not duly made. T objected on tho 
28th lurch and a fresh sale was or&rod by tho 
Court without giving notice to tho Judgment-debtor, 
and tho land was sold for B2,700 on &o 13th June. 
On the 13th July the Judgment-debtor applied to 
have this sale set asido and the sale to T confirmed. 
HMp that tho Judgment-debtor was entitled to have 
the sale of tho 13& Juno and tho order which led to 
it set asido, and that tho Court was bound to deoide 
whether tho deposit had boon duly made by T, or, if 
not, whether T was liable for any deficiency in the 
prioe whioh might be realised on a re-sale. Kuffay- 
TAR VL RaHABAMX AyYAR 

I,L.B.eMad.l97 


188, Failure to pay 

par^oH-moiirty^Re-Mle, At a sale in execution of 
deoiee, certain pixmrty was knocked down to a 
bWtor, who made dmult in payment of the pur- 
ohase-money. Subsequently tho Judm again put 
pnmerty up for sale, and re-sold It at a lower 
prioe. XhedeexM not being satisfied, the Judge put 
up other property which had been advertised for 


sale with the property abovementioned, without 
getting from the dinaulter the diffeienoe between the 
price obtained at the second sale and thatobtained 


property 
le dinault 


BALE nr BZBOITTZON OB DBOBBB- 

could, 

17. SETTING ASIDE SALE-eoeld. 

(6) InSEOCLABITY— CORld. 

at the first On an application by the judgment- 
debtor to have the sale of the second property set 
aside : — HMp that no sufficient cause was shown for 
setting aside tho sale. Joy Chunder Biawaa v. AaB 
Kiahm Dey Sircar, 8 C, L, B, 41, ^tinguished. 
Khiroda Moyi Daaai v. Oolam Ahardari, 18 JB, L , B, 
114, followed. Goub Churdeb Biswas v. Churdeb 
C ooMAB Roy 

I.Zi.B.8Oalo.801: 10 0.L. B.886 

188. --^Failure to pay 

depoait — Be-aale on defauU in depositr—Civil Fro* 
eedurt Code, 1869, a, 253, In a re-sale for default 
under s. 263, Act VIII of 1850, the officer conducting 
tho sale was not bound to commence from the next 
highest bid below that made by the defaulter, in- 
stead of commencing the sale dc novo. Goub Mooxh 
SXROR V. liAXiLA GoUR SuRRUB 

IW.B. M1b.11 

184. -- Inadequacy of price. 

Smallness of price is not a sufficient ground for 
setting aside a sale, unless it bo tho effect of an 
irregularity in tho sale-procoodings. Reet Bhur- 
JUR Siroh V. MvrruRJEET Siroh 

6W.B.Mia.81 

Nuodea Kishobe Doss u. Buroshee Mohur 
D oss 17 W. B. 810 

HUBBEBOOI. Doss V. AXXERDER. HUBBKEOOTJl 

Hosseir V, Lard Mobtoaoe Bark 

14W.B.44 

Aumooddy Cuowdhby V. Churdeb Nath Ser 

84W.B.887 

186. Inadequacy of 

prko^Inadequole price produced hy mirtake — 
Miaatatement in notification. Where an inegular- 
ity in an execution-sale [e.g., misstatement in tl» 
notification) produces a mistake, and tho property ia 
consequently sold at an inadequate price, the Judg- 
ment-debtor is entitled to have the sale reversed.. 
Khodeja Bibeb v, Jouad Roheer 

14W.B.8aO' 

180. Civil Procedure 

Code, 1882, a. 287’—Miarepreaentaiion of value IB 
the prodanuUion of intended judicial sols— E n6- 
etantial injury wUhin the meaning of a. 311. The 
value of ]^perty of which the sale has been ordered 
in execution of a decree, when stated in the proda- 
mation of the intended sale, is a material fact within 
snb-a (s) of a 287 of the Code of Civil Flrooe- 
dure. An under-statement of the value of the fco* 
perty ^ving been made insudia problaiiiatioiit* 
whioh was drculatod to mislead bidders, and to fs^ 
vent them from offering adequate prioes, or from 
bidding at all, and the side having resulted In a prion 
altoge&er inadequate : — HM, such misstate- 

ment was a material irregularity In publldilng or 
oonduoting the sale, although thera mi^t be nc- 
rule requiring publication of the value Inthatpto- 
clamation; and that the special reme^ provided mi 
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BAUD xir Bzaounov oi* dbobbb- 

€oM, 

17. SETTING ASIDE SALE-«oii(ii. 

(5) iRRiaULABlTY— conic?. 

•,311 was applicablOt as Bubotantial injury had 
miiltod. Saadatmand Kban v. Pqpl Kuar 

I.L.B. S0Aa41S 
L.B.26I.A.146 
BG.W.K.660 

187. On a sale of 

property in execution of a dcorce, the value stat^ 
m we sale proclamation is a material fact within 
•ub-R. (e) of R. 287 of the Code of Civil Procedure. 
Under-valuation of such proiierty is a material irre- 
gularity in publishing or conducting the sale. 
SiVASAMi Naickka V, Ratnahami Naicker 

I. L. B. 88 Xad. 668 

188. - Inadequacy of 

price — Material irregularity — Confirmation of eah 
•-Code, of Civil Procedure (Ad XIV of 1S82), se. 
305, 31 1 and 314. The sale of immoveable proj^rty 
to tho highest bidder for a price which Bubeequently 
appeam to be too low is not a material irregularity in 
publiKliing or conducting the Bale, A decree-holder 
or a jucigmont-debtor cannot apply to set aside a 
sale on tho ground of the price realixM being too low. 
Under b. 314 of the Code of Civil Procedure. 1882. 
tho Civil Court cannot, uiion or without application, 
refuse to confirm a Bale on tho ground that tho price 
bid is too low. Lakshbi v. KRisnYABHAT 

I. Ii. B. 8 Bom. 484 

189. Inadequacy of 

price. The circumstance that property was sold in 
execution of a decree below its propcjr value, and 
that f«;w persons attonderl the sale, is not sufficient 
to vitiate tho sale. Buohoo Nath Sinou v. Toooby 
S iNOH 6 B. W. 19 

100. — Inadequacy of 

price—lCrror in notification — Civil Procedure. Code, 
1859, M. 256, 257. At a sale held on the 9th Sep- 
tember 1872. in execution of a decree, the respond- 
ent purchased an estate for R6ff.000. Tho notifica- 
tion of sale had stated tho Government revenue to be 
113.146 instead of 118^140. the sale being fixed for 
the 6th August 1872. The sale was postponed with- 
out the issue of a second notification on an applica- 
tion by the judgment-debtor praying for such post- 
ponement, '* tho attachment and the notification of 
esAo being maintained. On the let October 1872 tho 
judgment-debtor objected under s. 260 of Act VIII 
of 1860 to the sale on the ground of material error in 
the abovementioned noufication in regard to the 
amount of Government revenue. The Subordinate 
Judge overruled such objection, but omitted to pass 
an order under a. 257, confirming the sale. There- 
upon the Judgment-debtor pam into Court tho 
amount of the decree, and then obtained from 
the Judge an order purporting to have been made 
on review under s. 376. but without notice to the 
vospondent setting aside the sale on tho ground of 
inade^uaqr of Stice and the abovementioned 
o^tenal error. Subsequently, the Judge refused to 
confirm the sale and to iwue a certificate to the 


SALS IB BZBOUTION or DBOBBB- 

contd. 

17. SETTING ASIDE SALE-conld. 

(6) iBREOnLARITY— H^oaldi 

respondent The High Court, on application by tho 
respondent under 24 ft 26 Viet, o. 104, s. 16. held 
that tho objections made were insufficient, and 
directed the Judge to confirm the sale. Held, by the 
Privy Council, that, although the allcgiHl inailoquacy 
of price was no ground for refusing to confirm the 
sale, yet that the above error in specifying the 
amount of Government revenue was an irn^gularity 
(see a 249) for which, on proof of substantial injury 
to the judgment-debtor therefrom, the sale might 
have been set aside ; but that the alsive isMition for 
postponement amounfeil to an admission by tho 
judgment-debtor that the notilifution was correct, 
or that then* was no such iriitgnlarity as would bo 
likely to mislead. Gibdiiari Sinuh v. Huroeo 
Nabain Singh 

L. B. 8 I. A. 880 : 88 W. B. 44 

Affirming tho decision of tho High Court in Hur- 
DKo Naiiain Sahoo V. Girdhahkk SiNoir 

19 W. B. 887 

101. _ Inadequacy of 

price — Error in notice, of ealr. Mere inaileqiiacy 
of price is not a sufficient groiinil for setting aside a 
sale in execution if no siiMantial injury has been 
causod to judgment-debtor by any material irregular- 
ity in publishing and conducting the sale ; and tho 
mention of tho name of a wrong pergunnali in tho 
notictf of sale is not such an iiTcgiilarity, when the 
notice has been siTved in tho right inoiiiah and 
tho estate has Ijeen ideiititiiMl. Xoohal Hosskin 
V. Ram (^oomar 8ahkb . . 86 W. B. 888 

108. Inadequacy of 

prir.e. — IrregvUirily in publiehing or C4nidiicling eale. 
If it is proved that the price obtaineil for pro^xirty 
sold at an execution-sale is gn>Atly inadequate, and 
if it bo also i>Tovcd that there has been a material 
irregularity in publishing or conducting tho sain, the 
Court will prosumo that tho irregularity was the 
cause of the inadequacy of price, until proof is given 
to tho contrary. (Jopeenath Dabcy v. Boy Luchmee- 
put Singh, I. L. R. 3 Calc, 542 approved. Kaly- 
TARA Ciiowdhbain V. Kamcoomar Goopta 

LL,B.7Cala466: 9 0.L.B.114 

198. - - Material 

irregylarity—Code of Civil Procedure, -1882, ss. 
291 and 311 — Sale at inadequate price o/wing to 
hour of vale not being fixed. Whero a debtor’s 
property under attachment had bt^en onlered to to 
sold at a fixed date, after the disposal of a certain 
claim thereto made under s. 278 of the Code of Civil 
Friic^uro. but no hour harl been fixed for tho sale as 
required by s. 291, and the property was sold at a 
very inadequate price by reason of the paucity of 
bidders : — Held, aflirmitig the decision of the 
Subordinate Judge, that there had been material 
im^larity causing substantial injuiy to the debtor, 
and that it is sufficiont under a 311 of the Code^ 
if the evidence, though not “ direct ovidenoe.** 
shows that the injury was a necessary result of 
the irregularity complained of. Tauaduk BamA 
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BAUD nr BZIOUTZOV ON DBOBBI^ 

eoiilA 

17. SETTING ASIDE SALE— eonfA 


(8) IBRIQULABITY— tfonli. 


Khany, Ahnutd Hvsain^l, L, E. 21 Calc, 66: 

26 LA. 176t explainod. Surmo Moyer Dbbi 
V . Darina Ranjan Sanyal 

I.Ii.B.S4Calo.B81 

ISA — Civa Froudurc 

CodCf 18S2t M. 291 and 311 — Material irregular’’ 
ifg^SvManiiad loM’-^Inadequaey of prkc. Where 
a material irregularity is proved to have occurred 
in the conduct of a Court-sale, and it is shown that 
the price realised is much below the true value, 
it may ordinarily bo inferred that the low 
price was a consequence of the irregularity, 
even though the manner in which the irregularity 
produced the low price be not definitely niade out. 
When a sale is adjourned (under s. 201, the pro- 
visions of (hat section must bo followed with 
exactitude. Yrnkatasuhbaraya Chxtti v, 
Zamindar or Karvktinaoar 

I. Ii. B. SO Mad. 160 

106. -- Sale ai an la- 

adequale pice, through irregularily in eate-proceed^ 
ings. Whero six tennros with separate recorded 
jummas were lumped together and sold in execution 
of decree as one lot, whereby the plaintiff and his 
eo-sharors wore precluded from buying up any one 
or mote of the six tenures, and no description of the 
properties to be sold was given cither in the sale 
proelamation or lutbundi, in consequence of which 
the defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sole was reversed as fraudulent and illegal. Srxx- 
KUNT Doss V. Ramjbxbun Roy 

18 W. B. 81fi 


196. 


— Inadequacy of 


prieC’^Irregularity indicating euspiciona of fraud. 
Where immoveable property of consideiable value 
had been sold for Rllinasale in execution of a 
decree for R17-11-0, and purchased benami by 
the execution-creditor in the name of a relativcp 
and it was found that the judgment-debtor had not 
been informed of the sale i—EcM, that all these cir- 
oumstances taken together justified a suspicion of 
fraudulent deal ng, and that the judgment-debtor 
was entitled to recover his property on piymcnt 
of the original duo. Gobind C^hunper Mooxbr- 
JEB ff. Ram Komal Cuatterjbe . 86 W. B. 864 

107. — Inadequacy of 

mv'os of property. The market value of a property 
IS not the. value which ought to be taken as the 
standaid at an auction sale in execution of a decree 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
rif^t, title, and interest of the Juc^ent-^btor at 
the time of sale. Mbab Khan o. I&bainGhundxr 
Ohowphby . . . 18 W. B. 167 


168. — ■ ■ Inadequacy of 

pries— dfubstenfial iniury’^tuU Procedure Code 
Ad XIV of 18^2)t e. 311. The relative cause and 
eBsetb etween a proved material irregularity and 


(8) Irregularity— coafti. 

inadequaov of price may either be established by 
direct evidence or be inferred, whero such inference 
is reasonable, from the nature of the irregularity 
and the extent of the inadequacy of price, v^eie, 
upon an application to set aside a sale in execution 
of a decree, the material irregularity in the publioa- 
tion and conduct of the sale complained of was the 
notifying of an incumbrance which did not reslly 
exist, and which must, in the ordinary course cl 
thin^ lower the value of the property : — Hdd that 
it might fairly be inferred that the irregulari^ in the 
conduct of the sale was the cause of the inadequacy 
of the price. Maenaghien v. Mahabir Perehad 
Singh, 7. L. E. 9 Cole. 666, and Lola Mdbaruh 
i Lai V. Secretary of State for India, 7. L. R. 11 Cole. 
200, referred to. Gue Buksh Lall v. Jawahir 
SiNOH I. L. B. 80 Gale. 696 

199. - Civd Procedure 

Code {Act XIV of 1882), 287, 311^ale prih 

daniaiion, eontenta of — Inadequacy of price. The 
absence of specification in the sale-proclamation of 
the incumbrances to w'hich a property advertised 
for sale is subject, and which are required by cl. (c) 
of s. 287 of the Civil Procedure Code to specifiedt 
coupled with the fact that the value of the property 
as stated in the sale-proclamation was much below 
the proper price, amounts to a material misre- 
presentation, which must ho treated as a material 
irregularity in publishing the sale, within the mean- 
ing of s. 311. Saadatnand Khan v. Phtd Euar, 
2C. W. N. 660, relied upon. Whore a property, 
subject to incumbrances, uws worth at least ninety 
! thousand rupees and ^vas sold only for forty thou- 
sand : — Held, that the judgment-debtor sustained 
a substantial injury. The feet that the inade- 
quacy of price was the result of irregularity in 
piiblishing the sale may either be established by 
aireet evidence or be inferred from the eircum- 
stances of the ease. Our Bukah IM v. JawMr 
Singh, 7. L. E. 20 Calc. 699, and Sumomaiyee Debt 
V. Dakhina Ranjan Sanyo!, 7. L. E. 24 Cede. 
291, relied upon. Mori Laul Roy v. Brawani 
Kumari Drbi (1902) . 6 0.W. B. 8M 

800. Confirmation of lale— 

Civil Procedure Code (Act XIV of 1882), aa. 310 A^ 
311 and 312 — ApoUeation to aet aaide aalc~^ 
Application rejeeted-^onflrnial^ atde^uU to 
aet afide aide, A judgment-debtor having applied 
under s. 310A of the Civil Procedure Cbdo (Act 
XIV of 1882) to sot aside an execution-Bale, the 
application was rejected and the sale was confirmed 
under s. 312. Subsequently the judgment-debtor 
brought the present suit against the ' auotioD- 
puroha8er,the jiidgment-onditor, and the asrignee 
of the auction-purchaser, to set a^ the sale, add 
that, where an Older is passed under a 318 eonfiim* 
ing thesale, it is an order passed against the ju^ 
ment-debtor, thoiqdi no apidieation under a 311 
has been made. Therriore, mider the lastpsia- 
graph of a SIS, no suit will lie to set aside the isle 
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BALB IN aZBOUTZON OB DBOBBB- 

ecntd, 

17. SETTING ASIDE SALE-confA 

yb) IBBBOULABITY— eonfA 

■on the ground of irregularity. Damodar Bhaushst 
Sonar v. Vika yak Trimbax (1001) f 

I. L. R. 20 Bom. 40 

201. ' - - TvBiXkA— Civil Procedure Code. 

(Ad XIV of 1882), M. 244 and 311 — ExeeuUon- 
woeeedingo — Patiittot^Mortgage. After a Halo has 
teen confirmed, an application to set it aflido 
for fraud iH maintainable under a. 244 of tho Civil 
Procedure Code. Malhtrjnn v. Narknri, L L. B. \ 
25 Bom. 337, explained. A cc-eharcr, who has 
obtained a portion of tho mortgagofl properties 
on a partition aftm the execution of a mortgage- 
bond by the other co-HharorH hypothecating their 
undivided shareH in the said pro^rties, and who 
hafl teen made a party to tlie mortgage miit, Ie a 
necnsKaiy party to tho exccution-proceedingB. 
The Hale of hjs share rf the property, held in execu- 
tion of a doci'ce obtained in bin prcHenee upon the 
mortgage-bond, in not a nullity, although he was 
not ma^ a party to the exociiticin-prococdings ; 
but can be Het aside in a piooceding properly sot on 
foot for that ptirpoHo. Atm Chundra M^ikherjet v. 
Banjil Singh, /. L. R. 27 Cole. 242, lefernxl to. 
Colam Ahad Chowdhry fi. .lunHiHTXR Chundra 
Shaiia(1002) . . L L. B. 80 Calo. 142 ; 

ao. 7 O, W. N. 806 

202. Ijeave to bid — Civil Procedure. | 

Code., 99 . 244, 294 — Procedure — Suit to nd anidc »nU , 
fir e.xe4:ution, on the ground that the. real purcha- ! 
writ were the decree-holdern, who hod not obtained I 
leave, to hid— Proper retnedy by application. The | 
plaintiff sued to set aside a nalo of certain ! 
property in execution of a decree against him, < 
on the grounds that tho sale proceedingH had • 
been Rocretly brought aBoiit without tho knowledge i 
•of tho plaintiff, and that the certified auction- I 
piirehasers were henamitlare for tho dccrco-holders* | 
who had not obtained permission to purchase. 
Held, that, under tho above circumstances, the 
plaintiiTs remedy was not by suit, but by applica- 
tion under s. 244 and the last clause of s. 204 of tho 
Code of Civil Procedure. Viraraghava Ayyangar v. 
Venhataeharyar, I . L. R. 3 Mad. 217 ; Viraghavg v. 
Venkata, 1. L. R. IH Mad. 287 / Chintamanrav Natu 
T. Vifhdbai, 1. L. R. 11 Bom. 588 ; Oenu v. Sakha- 
ram, !. L. A 22 Bom. 271 ; Subbarayudu v. Kotayya, 

1. L. H. 16 Mad. 389 ; Mahomed Oazee Chowdhry 
V. Ram LoU Sen, I. L. R. 10 Cak. 757 ; Mohendro 
Rarain Chaturaj v. Copal Mondul, I. L. R. 

17 Cole. 769 ; Proauno Kumar Sanyal v. Kali 
Dae Sanyal, I.L.R. 19 Cak. 683, and Bhuban 
Mohan Pal v. Nanda Ltd Deg, 1. L. R. 26 Cak. 324, 
referred to. Duboa Kukwar v. Balwant Singh 
(1001) LL.B.28A1L478 

208. PoB^nemeiit of brIo— 

CivU Proeedwt Code (Ad XIV of 1882), e. 311^ 
PoBtponemenl of aak from proclaimed date, and 
evhugueni sak wUkoul freeh prodamation— Waiver 
af freak protkmaiUm by judgmeint-deibior—Obfeetion 


BABB IB BZBCUTION OB DBOBBB- 

contd. 

17. SE'rriNG ASIDE SALE-foaM. 

(b) iRRKaULAHlTy— CORfA 

to eak, by other judgment-creditor, for want of po- 
elamaiion — Suatainability. A, tho clocreo-hoIdUt 
in a suit, attached property of his judgment- 
debtor. B, the holder of another decn*e against 
tho same judgment-debtor, brought tlie propitrty to 
sale in execution of his decree. The sale was at first 
proclaimed for a certain date, but was twice post- 
poned on tho application of the judgment-debtor, 
who CDnsciited to waive the making of a fmsh pro- 
clamation. A claimed to have the sale sot aside on 
the ground of irregularity. Held, that a waiver by a 
judgment-debtor of a frosh proclamation after a sale 
has been adjourned does not noci^SHarily prevent a 
judginent-credit'Or from objecting to a sale so held, 
on that ground. Semhk : That the n^fusal by a 
Court to issue a fresh proclamation, if applied for 
by a judgment-enuUtor in siieh a caHi% would 
constitute a ground on which the regularity of tho 
sale might bo impeached. ( hakkai'AM CHmiAR 
V. Duanji Sbttu (KKK)) . L L. R. 24 ICad. 811 

204. - — - - Civil Procedure 

Code. (Act XI V of ISS2), ee. 291, 31 tuijoum- 
i ment of — SpecipcatUm of hour—lrregulfirity in piih- 
! liehing and conducting sak — Imulcgiiticy of price, 
i When a sale is adjuurntMl, it is the duly of the 
Court to specify tho date and hour of sale, notwith- 
standing that tho aflji>iirnment is due to the appli- 
cation of the jiidgmcnt-debhir. In tho piHtsiuit case 
tho sale-proclamation as originally published gave 
tho loth May as the date of tude and 12 A.!ii. as tho 
hour ; the sale was adjourned to the 2fith May and 
no hour of sale was fixeni, a further adjournment 
way obtained by the judgrnont-debturs on payment 
of 1,000 and the sale was fixed for tho 21st July ; 
again an luljoiirnment wiut tiiken and the salif was 
fixed for the 22nd Septemlsfr, and subsequently on 
another adjournment biung taken by the judgment- 
debtor the sale was fixed for the 24th November 
when tho prop(*rty was sold. Tho Judgment- 
debtors waived fresh side-proclamations on all 
those dates, and did not ask the Court to fix 
an hour. All these dates, i.e., the 21 si July, 22nd 
September and 24th November are days of sale in 
tho district and 12 A. M. is tho usual hour for sales to 
commence. Tho judgment-debtors romplaincd of 
tho non-specification of the hour in the onlcr of tho 
10th of May adjourning tho sale to the 2fith of May. 
Ufid, that the sale not having taken place on the 
the 26th May there was no reasonable ground for 
holding that tho irregularity in the onler of tho 
22nd September resulted in siibslantial injury to 
the judgment-debtors. The law rcganling irre- 
gularity in the jiublication of side and inadequacy 
of price consequent thereto discusscA Mahabir 
PXRSHAD SlKOH V. Dhakukhdari ^noh (l^) 

8 O. W. B. 686 

206. — Civil Procedure 

Code (Ad XI V of 1880), 98.291, 311-^Waiver-Betop- 
pd-^Adfournment on application of judgmenk 
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BAia nr waamiois oi* sbobib^ 

17. SETTING ASIDE BALE-contf. 


(ft) Irbeoulabitt— eoiifil. 


(ft) iBBiaVUkBlTT— eofilA 


ddUif^Fruh M/e-proelafiiflltoii. An appliontion 
by ft ju^mont-dobtor for nn ftdjoamment of the 
Bue wiwout iesue of freih pioolftmfttion ftnd beet 
of dnim *’ does not ftmount to ft ureiver preventing 
him from ftpplying to set ftaide the eelo hold on the 
dfty ftdjoumed on the ground that proolftmation of 
Bale wftB not Borvod on each of the pioportiee and 
oonBequently the Bale fetched a low price, provided 
that when ho proBentod his petition for adjourn- 
ment ho was ignorant of the fact that the proclama- 
tion had not been proporly posted up on the variouB 
propertioB according to law. Such a waiver doon 
not amount to a waiver of any fraud practifiod upon 
the judgment-debtor. Oiriikari Singh v. Hvrdeo 
Narain Singh, L, It, 3 /. A.2cO,nndArunaiheUam 
CheUiy. ArumteheUamCheUi, L. It. 13 /. A. 171, 
referred to. Pbbo Lall Paul Chowdhby 
Radbixa Pbobao PauTj Chowdhby (lUOl) 

6lO.W,N.4a 


SO0L — ■ ■ — ■ ■ Civil ProeeduTB 

CodB (Ad XIV of 1882), m. 291, 311— Waiver-- 
Adj&ummeiU of sale at the instance of the judgment- 
dddor — Non-speeifieation of hour. When a Bale m 
adjourned under r. 291, Civil Proccfluro Code, it ie 
neceBBary to mention the hour of sale, and its non- 
Bpecifloation is a material irregularity within the 
meaning of b. 311, Code of Civil Procedure. 'Sumo^ 
mogee Dehi v. Dakhina Banfan Sanyo!, /. L. B. 
24 Cafe, 291 ;Jatnini Mohan v. Chandra Kvmar Boy, 
6 C. IF. N, 44; Venkata Snbbaraya Chetti v. 
Zamindar of Karvetinagar, I. L, B, 20 Mad. 139, 
referred to. ITie fact that the judgment-debtor 
conBcntB that the Bale should be held without the 
issue of a fresh proclamation does not indicate 
that he waives the non-spcciflcation of the hour of 
the day to which the sale is adjourned, inasmuch as 
he has no control over the form of the order of the 
Court. To show that Bubatantial injury was the result 
of the irreimlarity complained of, the judgment- 
debtor is omy to show that there is reason for infer- 
ring that it was due to and resulted from material 
irregularity. Snmomayee lidbi v. Dakhina Banjan 
Sanyo!, 1. L. B, 24 Calc. 291 ; Macnaghten v. 
Jfaftabtr Per-ldhad Singh, L. R. 16 I. A. 107 ; and 
AmnacheUam Chelii v. AnmocftrSeitn Chdii, In B. 
13 1. A. 171, referred to. Bhikaki Muba v. Ravi 
SVBJA Movi Pat Maha Dai (1001) 

6C.W.N.48 

207. Fublloation of proclama- 

tion— Cmf Procedure Code (Act XIV of 1882), ss. 
287, 291, 311—Pnhlieaticn of sak^prommalion^ 
Malefial irregularity. Publication of a salc-pro- 
olamation upon the docree-holder'B propwl^, at a 
diatanoe of Bome half-ft-mile from the judgment- 
debtor's property, is a material irrogularity in the 
publication of the sala Where there is a Beries 
of short postponements of less than aoven days, 
which, tafcen together, in the aggregate amount 
to more than seven days, a fresh pioclaiOation of 


Bale is nocesBary under a 201. Jamivi Mobav 
Nuvdy V. Chandba Kumab Roy (1901) 

eO.W.N.44 


908. PubllBhlng and oondnotr 

Ing Bade— Gfotifid for setting aside sale — Civil Pro- 
cedure Code {Act XIV of 1882), ss. 310A, 311. It ia 
not open to an applicant under a 310A of the Civil 
Procedure Code to impugn the sale on the ground 
of irregularity in publiahing and conducting it, 
a question which properly arines in an application 
under a 311 of the Code. PiiUL Chavd Rak v.. 
Nubsivoh Pkbsuad Misskb (1890) ^ 

I.I.B.f8Cslo.78 


209. Bnoaipt— Execution of decree- 

joint decree — Sale in execution — Purchase by decree^ 
holders— Beceipt, for part of decretal money, given 
by one decrU’hdder on behalf of both — Sale set 
aside — Appeal — Civil Procedure Code, ss. 244, 294, 
311. Two persons holding a joint decree caused 
certain immoveable property of their judgment- 
debtor to be sold, and, having obtained permission 
to bid, thcmBolves bccamo the purchaHcia The pro- 
perty was knocked down to the two decree-holders 
jointly. An application was then made, to the 
officer conducting the sale, by one of the decree- 
holdors auction-purchasers, but purporting to act 
in the name of, and on behalf of, the other auction- 


purchaser as well, asking that the purchase-money 
should be Bet oil against the amount due under the 
decree, and that to that extent satisfaction of the 
dcoroo should be entered up ; he at the same time 
paid the auction feea This application wan made 
under the second clauBc of a 294 of the Code of Civil 
Procedure. A receipt for the amount of the pur- 
chase-money was given to the officer conducting 
the sale, and by him was forwarded to the Court of 
the Subordinate Judge, under whose orders the sate 
was hold. The judgment-debtor subsequently 
made an application under a 311 to the Subordinate 
Judge, asking to have the sale sot aside. That ap- 
plication was rmectod ; but the Subordinate Judim, 
mstoad of confirming the sale, set it aside, on uia 
ground that only one of the decree-holders auction* 
purchasers had put in the receipt under the second 
clause of a 294, and directed a re-sale, and this not- 
withstanding that the other dccree-hokler ^mitted 
that the receipt had been premted on his bdialf 
also. On appeal to the District Judge, the order 
of theiSubminate Jiidro was set aside, 
order passed confirming the sale. IVom this order 
the judgment-debtor appealed to the High OintfW 
on the solo ground that no appeal lay to the Distrut 
Judga Fdd, that the order passed the Sub^i* 
nate Judge was appealable, as an ordw passed under 
B. 244 ^ the Code of Civil ProoedutOi « 

SbiRam(1901) . I.L.B894AU.10S 

210. Non-payment of *5Q]^**4 

portion of the pnrohaee-nmney at 
Bale— Eeeevfum of daonis-'Sah ta — 
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fljkiA nr BXBonrzoir 07 DBOBan— 

eontd. 

17. BETTING ASIDE SALE--eoii«cl. 

(ft) IlUtlOULABlTY— eoiicd. 

Img^riiy. jETeU* that the fact that an auction- 
imrchascr ata lale held in execution 8f a decree did 
not pay the 2 per cent of the purchaee-money re- 
quired by H. 806 of the Code of Civil Procedure at 
the time of the sale was a mere irregularity, which 
would not affect the validity of the sale, unless it 
could bo shown that substantial injury was thereby 
caused to the judgment-debtor. Inlitam Ali 
Khanv. NarainSingh, L LR,S AS. 326, declared to 
be no longer law. Ahmad Baksh v, Lalta Pbasad 
( 1005 ) . . . . I.II.B.S8A11.S88 

211. — Jlirisdlotion.— Saif, sating 

aside-^lrrapilarity — When a Court, in which an 
application for execution was ponding, received 
an order from another Court under s. 27.1 of the 
Civil Procedure Code for attaching the decree and 
returned the order with an intimation that it 
did nut contain information as to the amount of the 
decree and subsequently hold the sale. Ildd, that 
the sale was invalid and was accordingly sot aside, 
^at it was not a mere irregularity as the Court haii 
no jurisdiction to hold the sale. Mayik Lal Seal 
V. Bovomali Mukerjke (1005) 10 O. W. If. 188 

818. — Value, statement of. if 

material— prodatnaiionf-^erviee, if shoMhe 
in every part of the property — “ Property.'* The 
statement of tlio Bale-proclamation of a value 
which proves to bo inailequate is an irregularity, 
but not a material irregularity. Such statements 
aro mode without much consideration and it is well 
known that purchasers do not take serious notice 
of any statement in the sale-proclamation as to the 
value of the property to be sold. S. 274 of tho 
Civil Procedure C^o does not roquiro that the salo- 
pnu'lamation should be served in each of tho 
villages comprised in tho property to be sold. The 
wonl “ prupwty ” in that section evidently nders 
to each lot *’ to be sold separately from rest. 
Though it is a sound rule to follow, viz., to servo 
a separate proclamation in each of the villages 
embraced in the same process when they are at such 
a distance from one another that thero is no moral 
certainty of communication to any person in or in- 
terested in the one, of wh.at is publicly done in tho 
other, the fact that the ^cesses wore not served in 
each docs not necessarily constitute an infringe- 
ment of tho provisions of a. 274 of the Civil 
Procedure Code. Tripura Sundari v. Durga Chum 
L. 11,11 Calc,74tTedemAio, PedroAnUmio 
▼. JaUfhoy Adsdiir^ 1, L R 12 Bom, 368, com- 
mented on. Abdul Kashim v, Benodb Lal 
Dhohb( 1907) . I2 0.W.ir.757 

81A Abaonoo of notifio to 

]iidgmont-debtor--Decree--Exseufioii of dseru 
— iSofe— A ppUcaHon to srt asUU sale on grounds of ab- 
of notfce and property sold at undirvaluo-^Dis- 
ofapyiicaiion^eeond omieof— " PMisking 
Of txmdurtsng *' soles, msom'fip o/. Oeitain property 
WAS sold in execution of adeoieo against the appli- 
eant. He ap^ied to the Gourt seeraig to have the 
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eontd, 

17. SETTING ASIDE SALE-eoiUdL 

( h ) TRRxouLARirr— foeslA 

sale set asido on the ground that no notice had been 
issued to tho applicant under s. 248 of the Givi! 
Flroceduie Code, 1882, and that in consequence tho 
property was sold at an undervalue. Ilio Court of 
first instance dismissed the application and tho die- 
missal was upheld by the lower Appellate Court. 
On second appeal a preliminary objection was taken 
that the order dismissing tho application fell iin^r 
s. 812 of tho Code and was not appealable. HM, 
that the application did not fall unih^r s. ,111 and 
tho order dismissing tho same did not come within 
s. 312 of the Code. Held, further, that tho order 
fell under s. 244 (e) of tho Code and was appealable 
as a decree. Ilie question involved was “ a qnes- 
tim relating to tho satisfaction of the decree'’ 
within tho moaning of the clause, 'i'ho non-issue 
of a notice to a party concerned is not a material 
irregularity in publishing or conducting the sales, 
within the meatiing of s. 311 of tho Civil Procedure 
Code (Act XI V of 1 882). It is rather an irregularity 
in proceedings which are anterior to tho publishing 
or the conduct of tho sale. Tho w'onls “publishing 
or conducting “ in s. 311 of tho Cotie refer respee- 
tively to the proclamation of sale under s. 287 and 
to tho action of the ofliccr by whom tho sale was 
belli The sale took place eight years after the 
decree. Held, that as no notice was issued to the 
appellant the order of both the lower (Courts must 
bo roversed and tho sale set asido. Pararrram v. 
Balhukund (1908) . I. L. B. 88 Bom. 678 

(c) Substantial Injury. 

814:. Proof of BubBtantlal In- 

jUry— (/fvil Proredure Code, 73.5.9, s, 236, Even 
where material irregularity had occurred, as from 
non-issue of proclamation of sale, the party apply- 
ing to set aside tho sale on that ground was 
bound, under s. 256, Act VIII of 1 859, to prove that 
ho had sustained substantial injury thereby. JoY 
TaraDossi V. Makcmed Hohsetn 

8 W. B. Mia. 8 

Nilmonbb Shaha V, Ram Churn Dnb 

6 W. B. Mia 46 

Abool Mahomed v, Shib Doolarre Tbwaree 

11 W. B. 114 

Laek Ram v. Mohesh Doss . 18 W. B. 488 

Nujmooddeen Ahmed v. Abdool Azeez 

16W.B.e6 

CnuNDER Serrub Deb v, Jadub Chundeb Sot 

19 W.B.78 

Sanwal Sinoh V, Makhun Pandey 

8 N. W. 148 

Sbbo Pbokasu Misser v. Hurdai Narain 

88 W. B. 660 

This now forms an express enactment in the Godt* 

J 15 , Presumption as 

to irregularity and infury— Civil Procedure Coda 
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flALB IN UZBCUTZOFT OF DBOBBB- 

etmid. 

17. SETTING ASIDE SALE-eonfil. 

(c) Substantial Injury-— 

{Ad XIV of 1882], «. 31L Whsro an application is 
maiio to Bet aside a sale in execution of a decree on 
the ground of irregularity, it is not to be proHumed 
from the proved existence of irregularity and injury 
that the latter ocourred by reason of the former, in 
the absence of evidence to show that the injury is 
the result of the irregularity. Macnaghien v. Maha- 
Ur Per^had Singh, I, L. R. 9 CdU. 686, and Lola 
Mcbarut Lai v. Stnrtiary of SiaU for India in 
CouneU, /. L. R. 11 Ctdc. 200, discussed. Satisu 
Cbundbb Rai Chowdhubi V. Thomas 

I.L.RllGalo.668 

810. Prrjntmplioa 

4U to irrogvlarity and Gtvif Procedure 

Code {Act X of 1877), s. 311 — W Uneven, lacheM 
tn aummoning* On an application under s. 311 of 
the Civil Prucoduro Code (Act X of 1877) to set 
aside a sale, it appeared that there bed been a 
material irregularity in publishing the sale ; but no 
witnesses were called to prove that substantial in- 
jury had been ctaused thereby. It also appeared 
that, seventeen days after t!io applicant had applied 
for proclamation to be issued to his witnesses, ho 
deposited the requisite fees ; and that subsequently 
there was a delay of seven diays in the office in 
issuing such proclamations, which were ultimately 
issued only three days prior to the day fixed for 
the hearing. On the applicant alleging that, in 
consequence of such delay, ho had not boon allowed 
a fair opportunity to produce his witnesses : — 
Hdd, that the Court cannot presume that substan- 
tial injury has been caused from the mere fact of 
there having been a material irregularity in pub- 
lidiing a sale ; but when both a material irre- | 
gularity and substantial injury have been proved, 
the Court may reasonably presume that the sub- 
tantial injury is due to such irregularity. Hdd, 
•also, that the applicant, having been guilty of laches 
himself, could not bo allowed to set up the delay 
in the office as a ground for the non-production of 
his witnesses. Qopee Nalh Bdtay v. Roy Luclmu- 
pat Singh, I. L, R. 3 Calc. 512, considered. 
Bonomau Mokumdab V. WooMBSH Chundbb 
Bundopadhya 

I. L. R 7 Calo. 780 : 9 O. L. R 841 

917, Civil Procedure \ 

Code, a. 311 — Alleged irregularity attending sale 
in execution — Failure to prove eubetantial injury 
reeuUing. A judgment-debtor having allowed the 
exeeution-sale of immoveables to bo completed 
without objeoti^ on the ground afteru’aids alleg^ 
W him, VIS., insufficienoy of description within 
the requirements of s. 287, he having been through- 
cut aware of what the doBoription was, the sale is 
not bvdid on this ground alone without more. No 
evidence having been mven in the Court executing 
the decree of substantud injuijr having resulted by 
reason of such irregularity, f.s., the alleged mis- 
4esoilption J7eU^ that, althou^ the Appellate 


8AXJB IN EZBOUTION OF DBOBin^ 

eontd, 

17. SE'fTlNG ASIDE SALE— eoald. 

(c) Substantial Injury— could. 

Court below had assumed that the property had been 
sold for less than it ought to have fetched, such 
substantial injutv as inadequacy of price should 
have boon proved to have occurred in order to bring 
the case w ithin s. 311. Macnaghien v. Mdhdbir 
Perahad Singh, /. L. R. 9 Calc. 656, referred to and 
follow'ed. Arunachbu.am v. Abunachkllam 

I.L.R 19 Mad. 18 

918. - - Civil Procedure 

Code, 1882, aa. 290 and 311 — Malerial irregularily 
— Proof of aubatantial injury. The non-compliance 
with the requirement of s. of the Civil Procedure 
Code that before sales of immoveables in execution 
of decree thirty days should intervene between 
proclamation and sue, is a material irregularity 
within the moaning of s. 311. But its effect is not 
to make the sale a nullity without proof of substan- 
tial injury thereby to the Judgment-debtor. As to 
this, the latter section requires affirmative evidence. 
Tasadduk Rasul Khan v. Ahmad Husain 

I. L. R 91 Calo. 86 
L.R90 I. A. 178 

919. Civil Procedure 

Code, 1882, a. 311 — Apjdicalion to aet aaide aak in 
excculion-^Proof of aiibaiantial injury. It is not 
sufficient for an applicant under s. 31 1 of the Code of 
Civil Procedure to show that there has been material 
irregularity in publishing or conducting a sale, and 
that a price below the market value has been re- 
alizod, but ho must go on to connect the one with the 
other, that is, the loss with the ifregularity as effect 
and cause, by means of direct evidence. 
Taaadduk Raevl Khan v. Ahmad Uuaain, 1. L. R» 21 
Calc. 66, referred to. Jaoan Nath v. Hakund 


Pbabao I. L. R 18 ail 87 

990. - - — Civil Procedure 


Code, 1882, a. 311 — Ap]^icalion to act aaide sale 
in executionr-Proof of aubatantial injury. Hdd, 
that in an application under s. 311 of the Code 
of Civil Procedure to set aside a sale in execution of 
a decree, it is nocessary for the applicant to show not 
only that there has been a material irregularity 
in publishing or conducting the sale, but sto that 
substantial injury had been sustained in conse- 
quence of such material irregularity. Arunachdiam 
V. Arunachdiam, 1. L. R. 12 Mad. 19, and Taaad- 
dvk Road Khan v. A hmed Huaain, LL.R. 21 Calc. 
66, referred to. Shibin Bboum v. Aoha Au Khan 
LI 1 .RI 8 AILI 4 I 

See also Subnomoym Dbbx v. Dakina Ranjan 
Sanyal . I. L. R 94 Gala 991 

and Vbnkatabubbabaya Cbhtti v. Zamimdab 
or Karvhtihaoab I. L. R 90 Mad. 169 

991. Value of prop«rty--CiisI 

Proosdafe Code {Act XIV of 1882), a. dlMuiury 
— Abwoh. In a proceediMf arisiDg out of ^ 
application under a 311, Cfivu FMoedum Oode* Gis 
lower Courts In fixing the vilue of the pippenff 
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nr xxBcnmoir of sBOBas— 

eoM. 

17. SEITING ASIDE SALE— concW. 

(C) SUBSTAKTIAL IhJUBY— CO ncW. 
took into conHidoTation, not merely Ihe rents re- 
alizable from the tenants, but also* tAwab» that 
used to be realised from them. //firL that abwabs, 
f.f., illegal cesses, should not be taken into account. 
Held, also, that means loss which is injury wrong- 
ful ; and, when a person loses what he has been in 
the habit of wrongfully gaining, it is not substan- 
tial injury or injury of any sort or kind. Shobi 
Bhuhan Sadhu V. Ahmuo Hossbin (1903) 

7 O. W. BT. 480 

(d) Expenses op Sale. 

282. - Liability for expenses of i 

salS'-tSfafs set mith joT irregularity, Wliero an j 
cxrcution-salo was set aside, on the ground of jrregu- 
larity on the {lart of the Aineim and other oflicials : — 
Held, that the jiidgiiient-dobtor was not chargeable 
with the expenses of such sale. Httlsb v. Luchmun 
Dass .... 1 Agra Mis. 1 

I 

18. SETTING ASIDE SALE— UIGHTS OF 
PURCHASKllS. 

(a) Compensation. 

Bight to compensation for 

improvements on ejectment— ii cl XI of ISSUp 
‘J, A purchaser at a Sheritfs sale was not entitled 
to compensation under Act XI of 1856, s. 2, for 
improvements to the land during bis occupation if 
be had relied solely on the bill of sale. Buoybub- 
NATH KhETTRY V. DOYALCUUNDEU LaHA 

Bourke O. C. 169 

2. — Bond fide pur- 

tlimer — Inquiry an to title — Act XI of 18SS. A 
person did not become a bond fide purchaser within 
the meaning of Act XI of 1855, unless he had made 
all roasonable enquiries as to the title. EiiquiricB 
from neighbours were not suflicient. When thero- 
foni a purchaser who had bought property on no 
further information than he could obtain from neigh- 
bours was ejected by one who showed a better title : 
—Held, that he was not entitled to compemsation 
under Act XI of 1855. Guub Gopal Dutt v. 
Bissonatu Ghose , . . Cor. 41 

(&) Recovery of Pubchase-money. 

8. Bight to refund of pur- 

chase-money— Afode of recovery — CivU Proce^ 
dure Code, 1859, s. 258. Under s. 268, Act VIII of 
1^, when a sale of immoveable property is set 
aside, the purchaser is entitled to recover back his 
purohase-monoy. If the Oourt, reversing the sale, 
omit to make such order, the purchaser can sue to 
recover the money from the person who has received 
it Gbexsr Gbuitoeb Pottab V. Looxhoooa 
MoyeiDabu 1W.B.66 

DooLBor Hub Nath Koohwxbbb v. Bauoo 
OOJBA .... 2 Agra 60 


8ALB nr BXEGUnON 07 DBOBBB— 

eohtdU 

18. SETTING ASIDE SALE— RIGHTS OF 
PURCliAB ERS— confd. 

(5) Recovery of Purchahe-»ionbv— coah/. 

4^ (7, ’ll, 7 Procedure 

Code, 1859, », 25S. When a sale of immoveable 
propt^rty in execution of a dcerco was set aside by a 
competent Court, the right of the piirchasiT to 
recover book his purchase-money, under s. 258, Act 
VIII of 1850, was absolute, even thcnigh ho liiinsidf 
caused the property to be put up for sale, provided lie- 
was not guilty of any fraud or misropresimtatiiin, or 
did not guarantee the validity of the sale under the 
decree. Brojkmdur Roy Ciiowdiirv v. .Iitqiir- 
NATii Roy 0 W. B. 147 


6, Subnequenl re* 

verml of decree on appeal. The plaintiff piirehasod 
certain property at a sale under an cxeeiitioii ii|m>ii a 
decree and paid the purehasc- money. The piirehase- 
money was applieil partly in satisfying the decree- 
holder and partly in satisfying other pc^rsons adinit- 
teil by the decree to |)artiei|iate. The decree wiis 
afterwards reversed iiixni appeal, and the execu- 
tion -debtor reinstated in his rights. II eU, that the 
piaintiil was not entitlcil to recover the piirehnsc- 
money from the execution -debtor, ('iioolvn 
S iNoii V. Roy MoiiUNi.Ai.L Mitter . Marsh. 188 

B.C. Roy Moiiun Lall Mitter v. (-iioolun 
SiNOU 1 Hay 488 


- - Civil Procedure 


6. 

Dode (Act XIV of 1882), m. 810 A, 815 — ApjdicaiUm- 
\y a purchaser for refunul of purchisc-vumey — 
Madras City Civil Court, jurisdiction of. A house 
was attached and sold as the proiMtrty of one 
ftgainst whom a dccriK) of the Small Uausc (Vnirt, 
Miulras, had been passcil. The property was 
brought to sale, and the purerhase- money was paid 
into the Maiiras City Civil (\)urt. The sale was not 
iMule under Civil Procwluro Code, s. 3 10 A. Part of 
the purchase- money was attached in execution of 
lubsoqnont docroc iiassud against the same defendant 
by the Small Cause (.’oiiri, and was remittiHl U> that 
Court under the attachment. On an application by 
the purchawr for the refund of the purchasc-moncy 
by the various persons who haul rtH:eived portions 
thereof. Held, that tlio City Civil Court had juris- 
diction to entertain the application. Virasami 

Chbttiv. LiladhahaVyahs ^ ^ 

T T. 19. SlOft. 


7. 


— Sale set 


aside 

Whem 


/or iroiif of interest of debtor in the property. 

a sale is set aside by reason of the execution-debtor 
having no interest in the property sold, the pur- 
chaser of such property is entitJwl to receive back 
his purchase-money os on a consideration that has 
fail^ Bank of Hindustan, China, and Japan 
V, Pbemchand Raiciiand. Ahmedbrai Habi- 
BHAi V. Pbemchand Raicuand ^ ^ 

6 Bom. O. 0. 88 

(Coidra) Kbisunafa valad Santu v, 

VALAD Qubupadapa 0 Bom. A. 0, 26& 
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flALflIN BZBOnrXON OF DBOBBII— 

eoHid, 

1& sErrriNo aside sale— rights of 

PURCHASERS— omfd. 

(i) Rbcovkry or Purchase-movit— 

Kalu bin ViSAji V. Damodhar Gobind 

0 BoiilM 

Mahomed Babirulla v. Abdulla 

Ap.86: 16 W. B. 190 note 

8. — Proportionaie share 

vf mrchaae-numey on portion of oak being 
aside, Whore the plaintiff purchaaod at an auction- 
tale under a decree the rights and interests of a 
person and his minor brother in certain property, 
And the decree was subsequently set aside os far as 
it concerned the minor brother's share : — Held, that 
the purchaser was entitled to a refund of a propor- 
tionate share of the purchase-money, and that a 
decree fer the same against the wrong-doers, the 
decree-holder and the judgment-debtor jointly, was 
a proper decree. Nbkl Kunth Sahke v. Asmun 
UkTHO .... 3N.W.07 

Doolhin Hub Nath Koonweree v. Bauoo 
O oJiiA 9 Agra 60 

9. - Want of interest 

of dAtor^Righi, and interest. S. 208, Act 
VIII of 1850, only applied to cases where a sale of 
immoveable property hod been sot aside under 
oircumstancos which would, under Act Vf 11 of 1860, 
authorized such a proceeding. The fact that the 
party whoso right, title, and interest were sold had 
■no interest at aU or loss than was supposed, was no 
ground for setting aside the sale or refunding the 
puTchMO-monoy. Uajiblociiun v. Bimalamani 
Dassi 9 B. L. B. a. O. 82 

8.0. Rajebb Loghun Sawunt V . Mohessubee 
Dossee .... 10 W. B. 866 

10. Snit to recover 

jpurehase-moneg^lVant of interest of dddor — 
Warranty of title — LMUily of Sheriff and exeeu^ 
fiOR-erediiof— Civil Procedure Code, 1859, s. 258 — 
Irreguhriiy in snde-proeeedings. A purchaser of 
property, whether immoveable or moveable, at a 
jole in execution of a decree under the Code of Civil 
Fhioeduro, 1858, hold in accordance with the provi- 
oions of that Code, hail ho right to recover his pur- 
ohase-money, though it might turn out that the 
fights title, and interest of the execution-debtor was 
nothing at all, unless the sale itself be set aside, and 
the sole would not bo sot aside by reason merely of 
tho defect or absence of title in the thing sold on the 
part of t^ execution-debtor ; but if &cro was an 
express assertion that tho goods sold wore tho 
property of the oxocution-debtor, the Sheriff and 
the execution-debtor were bound by such warranty 
to the extent, at least, that one of them, in 
whose hands the purchase-money was, was bound 
to restore it to the purchaser, if the purchaser had 
not got that for which he paid. S. 258 of Act VIII 
of 1869 applied whevover a sale was set aside, 
whether for ineffularity in publishing or conducting 
.a sale or for other grounds ; and though the right 
«f the purchaser to recover back his porchaN- 


BAU ZN BZBOUTZOir OF DBCnUOU 

eantd. 

la SETTING ASIDE SALE-RIGHTS OF 
PURCHASERS— cemid. 

( b ) Recovery or Purchase-money— coafd. 

money, in oaso of the sale being sot aside, was, by 
that Act, given expressly only where the sole was 
of immoveable property, yet the same consequence 
would follow where a sale of moveable property in 
execution hod boon sot aside. Whore therefore 
certain shares were attached by tho oxeoution- 
croditor as the property of tho execution-debtor, 
and wore afterwoids sold in execution by the Shori^ 
and the execution-orders and warrants and the 
Sheriff's proclamation of sale contained assertions 
of interest of tho oxocution-dobtor in those shares, 
whereas he had no such intorcst : — Hdd, that the 
purchaser at the execution-sale was entitled to have 
the sale sot aside, and his purchase- money returned 
to him ; but tho Sheriff's liability to tho purchaser 
in such a cose ceased so soon as ho hod paid over the 
proceeds of the sale to tho execution-creditor, and 
tho purchaser’s remedy thereafter was against the 
execution-creditor only. Bank of Himusian v, 
Premehand Hakhnnd, 5 Bom. 0, C. 83, commented 
upon. Fbamji Bbsanji Dastub v. Hormasji 
Pestanji . I. L. B. 9 Bom. 268 

11. — ■ Suit to recover^ 

purchase-money when judgmenl-dAtor had no 
interest— Act Vlll of 1859, ss. 257, 258, Where an 
auction-purchaser at a sale in execution of a decree 
bought wo right, title, and interest of tho judgment- 
debtor ill the property sold in execution, and it was 
subseqiientlv found that the judgment-debtor had 
no right, title, or interest whatever in the property, 
it was hM that no suit would lie against tho decree- 
holder of tho judgment-debtor to recover bock the 
money which the auction-purchaser hod paid. Al- 
though a purchaser might, undor s. 258 of Act VIII 
of 1^9, recover his purchase-money, it was only 
when the sale was set aside for irregularity under 
s. 257. SowoAMiNi Ghowdhrain V. Kbisuna 
Kisuobe Poddab 

4B.Ii.&F.B,ll; 19W.B.F.B.8 

See also Rajtblochun v. Bimalamani Dasi 
9 B. Ii. B. A. 0. 89 

12. — Suit for refund 

of pwrehase-numey for property houghi of auOkn^ 
sale in execution of decree— Vneaswetted sale. The 
plaintiff purchased at an auction-sale, in execution 
of a decree, tho right, title, and interest of a judg- 
ment-debtor in certain property, llie sale unn 
confirmed on November 30, 1804 On proceeding 
to take possession, ho was opposed by the defendant, 
who asserted that ho was m possession of the pm* 
party, and that it was his. Li a suit under a 268 
Act VIII of 1869, for arafund of the pnidias^ 
money the sale still iwmaining unoanoelled:-r-Newv 
that the suit must be dismism ; that a 868 of Aot 
VIII of 1859 only ap^died to oases where the auo- 
tion-sale had hoen cancelled; that the proper 
course for the plaintiff to have mrsned was to 
brou^t a suit under a 809 of Aot VIII of 1 W 
for a declaration of the Judgment-debtor^ n8i*. 
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IV SZEOUnOV OV DBOBBB- 

eoiifA 

18. SETTING ASIDE SALE-RIGHTS OF 
FURCHASERS-coiifcI. 

(b) Recovxby or Iubchasi-munet— ooii((2. 

title, and interoat in the property. Bissbswab 
Payday v. Buaowan Das . 9 

8B.L.B. A.0.801: 18W.a.l7e 

18, WaiU of tntef- 

eH in ddilor— Civil Procudwt Code^ 1882^ m. 818^ 
^J5"-Purcha8e o/ property where dAior hoe no 
eakahk ifUerest. Under e. 313 of the Code of 
Civil Procedure, a purchaeor at a sale in execution of 
.a decree may rceiet the confirmation of the Bale and 
prevent ite conclusion, while under s. 315 he may 
apply, after the confirmation of the sale, for refund 
of the purchase-monev on the ground iJiat nothing 
posBcd by the sale. To entitle a piirchaiior, under 
paragraph 2 of s. 316 of the Code of Civil Procedure, 
to a refund of purchaso-moiicy, it is not necessary 
■that a Court should have decided in other proceedings 
that the judgment-debtor had no saleable interest 
m the property which purtxirted to be sold or that 
the purchaser should have obtained actual posses- 
sion and have been deprived thereof. Sivabama v. 
K.1MA . . . Ll«.B.8Mad.99 

14. - Suit by pur- 

iha^er for purehaae-money — Civil Procedure Code^ 
18829 M. 813, 818 — DAior wiihaut eakabU iwtereat 
^Per Straiout, Or.uvixLD, and Tyrrell, J J.— 
Tliat the words in s. 316 of the Civil Procedure Code, 
'*110 saleable interest ’* mean ** nothing to sell,*’ and 
an? not intended to confine the cases in which a pur- 
chaser at an execution-sale shall be entitled to 
rfccivo back his purchase-money, or to those in 
which the iudgmout-debtor, though having an 
interest, such interest is, by prohibition of law or for 
some other reason, unsaleable. Held, by the Full 
Bench, that a purchaser at a sale in execution of a 
decree can maintain a suit against the dcorco-holdcr 
iur recovery of his purchase-money, when it is 
found that the judgment-debtor hacl no saleable 
interest in the property sold, and he is not limited to 
the special procecluro in the execution department 
mentioned in s. 316. Munna Singh v. Gajadhab 
SixQu I. L. B. 6 AU. 677 

16, Purehaeer de- 

prived of property, iudgmerU-dAtor having no ta- 
krat in itr—Apj^iealion for refund of purchase- 
money — CivU Procedure Code, 1877, «. 818. Where 
immoveable property was sold in the execution 
of a decree under the provisions of Act VIII of 1869, 
and the auction-purchaser, having been subsequently 
deprived of such property, on the ground that the 
judgment-debtor hod no saleable interest in it, ap- 
plied, wder 8. 316 of Act X of 1877, to the Court 
executing such decree for the return of the purchose- 

K ! — HAd, that the Court could entertain the ap- 
n. Ju the matter of the pAttwn of Mitlo 
LirB.SAlL299 

(Coiifni) HiBA Lal V. Kabimunnusa 

1. 1., B. fi AIL 780 

. J®- Cottneion with 

f^puMl-dator^va Proeedare Code, 1882 , «. 816 . 


BALE or HZBGUnON OF DBOBBB- 

eontd, 

la SErriNG aside sale— rights of 

PUliCHASERS-Hxmld. 

(b) Recovery of Pubchase-xoney— could. 

Upon an applicatoin for refund of purchase-money 
under s. 316 of the Code of Civil Proecduro, the 
Munsif, being of opinion that the purchaser IumI 
in eolliision with the judgment-debtor run up the 
price of the land at auction far beyond its value, 
with a view to prevent other property attached 
from being sold to satisfy the decree, n^jifetod the 
application, except as to a sum of U60, which re- 
presented the alleged value of the jiidginent-dcbtor’s 
interest in the land brought tf> sale by the 
decree-holder. Hdd, that, as the judgment-debtor 
was found to have no interest in the land, the 
purchasiT was entitled to a ndutid of the money paid 
to tho decree-holder. Kunhi Moioin v. Tarayal 
Moidin I. L. B. 8 Mad. 101 

17. - Civil Procedure 

Code, 1877, s. 818 — Suit to recover purchase-money 
vAert dAior is found to have no interest. A pur- 
chaser at an auction salo of property found siilise- 
qiiently in a suit to which tho decree-holder was a 
party to belong to a third party is entitled to re- 
cover back his purchase-money under s. 316 of the 
Civil Procedure Code, on tho ground that the judg- 
ment-debtor hod no saleable interest in tho property 
sold. Benoob Bkuari Nunoi V. Mohksu Cii un- 
der Guosb 12 0. L. B. 881 

18. ^ Suit to recover 

purchase-numey — CivU Procedure Code, ss. 813, 
318 — Want of mdeahle interest — Order confirming 
sale, effed of, on suit, P bought (strtain h&nd at 
a sale in execution of a decree. Before tho purchase* 
money was paid, P applied to tho Court by petition 
to set aside the whle, and retiirneil the de|X>sit money 
on tho ground that the judgment-dobtor had no 
saleable interest in tho lanil Tho Court rcjoctcd 
tho iietition and confirmed the salo f»n tho 16th 
March 1881. Tho sale was subsoqiiontly set aside 
by a decree obtained by F in a suit against P and 
the judgment-creditor. P then sued the judgment- 
creditor to recover the purchase-money. The Dis- 
trict Judge dismissed tho suit on the ground that P 
was debarred from suing by tho onler of 16th March 
1881. Held, that the omor did not conclude P from 
bringing this suit. Pachayaffan v. Narayana 

I. L. B. 11 Mad. 289 

19. CivU Procedure 

Code, ss, 298, 818 — Execution of decree- -Suit by 
purthasef for return of purchase-money. Whore an 
auction-purchaser seeks to have refunded tho price 
paid by him for property soltl in execution of a 
decree, on the ground that at the time of sale the 
judgment-debtor hail no saleable interest thereinp 
It is competent to him to proceed by way of a regular 
suit against tho person into whoso hands such pr ioe 
has come as such person’s rateable share of tho assets 
of the judgment-dobtor, under s. 296 of tho Code of 
Civil Procedure. Ho is not limited to the procedure 
in the execution department mentioned in a, 316 
of the said Munna Singh v. Oajadhar Sing, 
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/. L. R. 5 AR 477. followed. Kishuh T.AT.t. v. 
Muhammad Savdar Ali Khan 

I. L. B. 18 AIL 888 

80. Sttrt by tJu 

putthanr in execuii&n-mle to rer4wer ike jmreJum- 
numy—~Cml Procedure Code {Ad XIV of JSb2), 
9 , 315 — Want of ealeabU interest. Tho plaintiff 
purchased land sold in execution of a decree in 
favour of the defendant, but was subsequently 
evicted by the son of the jiidumont-dcbtor. Ho 
then sued in 1880 to recover the purchase-money 
paid by him, on the ground that tho judgment- 
debtor ppssossodmo saleable interoKt in tho pro- 
perty hr question, it appeared that tho son of 
the judgment-debtor hod obtained a decree in 
1888 against tho plaintiff and others declaring that 
she, tho judgment-debtor, hod no saleable interest 
in tho property, and that in that suit tho present 
defendant had given ovidcnco in support of the 
present plaintiff's contention; tho judgment in 
ti^t suit was now admitted in evidence against 
defendant. Xfefd, that tho judgment above 
referred to was not evidence against tho defendant ; 
that the suit should be dismissed on the ground 
that there was no legal evidence ; that the judg- 
ment-debtor whoso interest in tho land had been 
purchased by the plaintiff possessed no legal interest 
therein. Nilakanta v. Imamsahir 

1. Ii, B. 16 Had. 861 


81. — Recovery of 

furehase-money— Portion of the property setd 6e- 
Umginytoa stranger^ivil Procedure Code, I832t ss. 
313, 315, and SlG^Rights of purchaeer-^Warranty 
of title. Whore a Court-sale in execution of a decree 


is not vitiated by fraud, the (»nlv extent to which 
the purohttscr can claim relief is that indicated by s. 
315 of the C&vil Procedure Code. Tho effect of as. 


315 of the Civil Procedure Code. Tho effect of as. 
313, 315 and 310 of tho CMe is that the right, title, 
and interest of tho judgment-debtor posses to the 
purchaser at a Cburt-saio, subject, however, to tho 
condition that the purchaser may recover back his 
purchase-money when he finds that tho judgment- 


debtor has no saleable interest at all. The implied 
wsdnranty of title in respect of sales by private 
contract cannot bo extended to Gourt-salcs except 
so far as such extension is justified by the processual 
law in India, m., by s. 315 of the Civil Procedure 
Cbdc. Dordb AUy Khan v. Abdool Azeez, L. R. 5 
L A, 116, followed. Sumdara Gofalan v. Vin- 
xataVarada Ayyanoab 

I. li. B. 17 Mad. 888 


28. Return of pur^ 

ehaH-nmey when fudgmeni-dAtor found to have 
no saleable interest in property sM--Procedure 
hr finding the fact of Ms hamng no inlerestr^Notice 
to fudgmenl^ilor^Parties^iva Procedure Code, 
ss. 313, 315, and 622-Superintendent of High Court. 
Ooo Fobtained a decree against A, and in execution 
sold certain land which was punAased by E, who 
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got a certificate of sate, and obtained possession^ 
Subsequently tho land was claimed by one R, who 
sued A, the judgment-debtor, and K, the auction- 
purchaser, to set aside the sale and establish hia 
title to the land. He succeeded in his suit, and 
in execution got possession of tho land. Thereupon 
E (tho auction-purchaser) applied, under a 315 of 
tho Civil Procedure Code (XIV of 1882), for a 
refund of his purchase-money, and tho Subordinate 
Judge made an order directing V, the dooree-hcdder» 
toxepayit. F contended that ho ought not to have 
been oidezod to refund tho money without having an 
opportunity of proving that the property had Mn 
properly sold in execution of his decree against 
A, and that, os he hod not been made a party to He 
suit, he had had no opportunity of doing this. On 
application to tho Hig^ Court : — Held, that the- 
order of tho Subordinate Judge for tho restitution 
of the purehaso-monoy was wrong. S. 315 providoa 
that the purohaso-money paid at an oxooution-salo- 
is to bo returned when it is found that the judgment- 
debtor has no sidoable interest in tho property sold 
It does not prescribe how tho fact is to be ascer- 
tained, but the conclusion from s. 31 3 as well as from 
general principles is that it must be a finding on 
some proceedings to which the judgmont-orecUtor 
wos a party, or at any rate of which ho had notice. 
In the present case there was no finding on which 
tho Subordinate Judge could base his order for 
the restitution of the purchase-money. Vieboba v. 
Esat I. Iib B. 18 Bqxil 694. 

28. Sale set aside 

— Suit by auction-purchaser to recover purchase- 
money — Civil Procedure Codes (Act VIH of 1869), 
ss. 256, 267,258 ; (X o/ 1877) ss. 312, 316^Warrantp 
Caveat emptor. Ceitain immoveable property 
was attach^ and proclaimed for sale in the 
execution of a decree on the application of tho decree- 
holder, li, as the property cn his judgment-debtor. 
IF objected to the attachment and sale of such, 
property on the ground that it did not belong to- 
the ju^ment-debtor, but was endowed property. 
His objections were disallowed, and the property 
MRS put up for sale on the 20th July 1875 under the 
provisions of Act VIII of 1850, and was purchased 
by K. W subsequently sued K to establish hie 
chum to tho property and to have the sale set aside» 
and on the 18th August 1876 obtained a decree 
setting it aside. Thereupon K sued H to recover 
the purchase-money alleging a failure of consider 
tion. Held, that the sale not having been set saw 
in favour of the judgment-debtor on the groundM 
want of juris^otion or other illegality or irregutority 
affecting the sale, but having bem set aside 

favour of a third party who hMestablislied his 

to the property, and there being no quest ion w 
fraud or misrepresentation on the part of thod eg^ 
holder, the suit was not maintainable. 

Lockuin y. Bmedamoni Daeif 9 B Ah B A. (7. 62l 
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and Sowdamini Ckowdhrain y. Kriahna Kishon 
Poddaff 4 B. L. B. F. B. li, followod. Mdkundi 
Ltd y. jrawMila, /. X. B. 1 AfL 508 ; NManih 
8ohu y. Amiuii JrolAo, 8 N. W. 67 ; and Dodhin 
Hw Nath Koonwerw y. Baijoo (hjhon 2 Agra 60, 
^Btinguiihed. Hdd, alto, that the auotion-paroham 
ooold not have applied under t. 316 of Aot X of 1877 
for the zetum of the pnrchato-money, at the pro- 
yiaionB of that tection could nq;t haye letrotpeotiye 
effect, and would not apply to a aido which had 
talnn place before that Act came into operation. 
In (he matter o/ (he paUtion of Mvio, LL,R.2 AU. 
209, duBonted from. Per Straight, J.— That, 
hid the ptoyiriont of that tection been applioaUo, 
Initead of inetituting a tuit, the auotion-purohater 
diould haye apjdied for the return of her purohato- 
money in the exieontion of tho decree. HibaLalo. 
KABUf-UN-intA L Lb B. 8 AU. 780 

84. SaU by Sheriff 

vnder wrii of fieri fadae-Sak enbuguiiUlg de- 
dared tiUMlid— Natt to recover pafebaee-fnofioy— 
IMUity of execdion'OrediUor---Cifnl Procedure Code, 
1869, ee. 201, 242. The plaint in a tuit by A 
agid^ B otatod that, in a iuit whidi B had recoyer- 
adjudgment againtt C, a writ of/S. fa. wat, on 18th 
June 1866 b itiM on the application of B, directing 
the SherifE of Calcutta to leyy the judgment-deht 
hf teizure, andi if necettary, by tale, of the pro- 
perty of (7 in Bengal, Behar and OriM, or in any 
other dittriott which were then annexed or made 
eubjeot to the Fratidenoy of Fort William in 
Bengal ; that the writ did not authorize the execu- 
tion thineol againtt immoveable property in Oudh ; 
that under the writ the SherifE, acting under inotruo- 
tiona from B, teized and put up for tale Ihe right, 
title, and interett of C, in a talukh in Oudh, which 
wat purohaaed B, to whom the Sheriff executed 
a bill of tale, and on receipt of the purohaae-mon^ 
paid a portion thereof to B and the btlancc to 0, 
and put JD into potaotaion of the property, and 
he remained for aomo time in poaaeaaion and in 
receipt of the rente and profita ; that eventually 
in procoodingain Oudh inatituted for partition 

of the property purohaaed by him, the aale waa 
pronounced to be null and yold and waa aotaaidCf 
and B waa removed from poaaeaaion ; and that tho 
plaintiff aned aa the executor of B to recover the 
whole of the purohaae-money from BL EeU, on 
appeal, afBrming the dedaion of Fbhab, J., that 
the plaint diodoaed no oauae of action, firat, bmuae 
a purehaaer who, alter the execution of the oon- 
yeyance, la evioted by a title to whidi the oovenanta 
in the oonveyanoe do not extend, cannot recover 
m parehaae-money from hie vendora; aecond* 
hecauae the Sheriff waa not tho agent of B 
for the Bale of the property, and therefore no privity 
dmteotexiateo between Band B; third, hmuae 
B having been for aomo time in poaaeadon of the 
property and in receipt of the pronta thereof, there 

VOL. V. 
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had not been a total failure of conaidoration, and 
the plaintiff accordingly could not maintain the 
action in ita preaont ahape, viz., for money had and 
received. The judgment of the High Court in 
Bieaeenir LaU Sahoo v. Bamtuhtd Singh, 11 B. L. R. 
121, explained by Phbar, J., and aa. and 242 of 
Aot VUI of 1869 obaervod upon. Doras Ally 
Khan v. Mobbbooodssn i 

LlL. R. 1 Oalo. 66 : 84 W. B. 878 


In the aamo case on appeal to tho Privy Council it 
waa hdd aa follows : A writ of fferi faciaa iaauod 
to the Sheriff authorizoa him to aoiio tho property of 
the exBOution-dobtor which lioa within Ida territorial 
juriadiotion and to paaa the debtor*a title to it with- 
out warranting that titlo to he good- But if the 
Sheriff aota uUra viree,-^g., if he aeizoa and aelia 
property not within hia juriadiction,— he cannot 
invote the protection which the law gives him when 
acting uitmn hia juriadiction, and he atanda in the 
tame pooition aa an ordinary person who haa told 
that which he had no title to toll. Since there ia 
not in India tho difference between real and personal 
estate which obtains in Engjandf and movoaUe 
and immoveable property there are alike oapaUe of 
being aeized and told under a writ of /fan fadae, 
the leaponaibility of the Sheriff in reapect of tale 
in that oountiy ia governed by tho law relating to 
ohattela, rather than by that rolatiog to tho Bale of 
real eatate. A Sheriff, who in hia official capeoit j 
aoizea and arils property, undertakes by hia emuot 
tiiat he has legal authority to do ao. When from 
hia having acted beyond the territorial juriadiotion 
of tho Court whose officer he ia, tho aale beoomei 


inoperative and ineffeotual, the purchaser may have 
a oaoo for relief as againrt the judgment-creditor 
who haa received the purchase-money, if it riiould 
appear that the Sheriff has acted under hia authority 
and by hia express diroctiona. Doras Ally Khan 
II. Exhoutobb of Mohbsooddbsn 

Lli.S.8Galo.80fi 


8 .a 


Doras Ally EIhan v. Asdool Aehsb 

l«.B. 6 LA.lie: 8 O.I 1.&688 


25. Paymenta of 

vurehaee^iiiomy on an agreemenl aa to poaaeadon 
heheeen purdiaaer and exeoviiion-oreditor-~-8ek aub- 
aeguenUy eet aside— Sntt for purehaae-money-- 
Aoeoird and aaHafaetion. On tho 9th of October 
1866 the Sheriff of Calcutta executed a bill of aale to 
A of a certain talukh situated in Oudh, of which A 
oftorwarde obtained posaeaaion. 

an impteaaion that too aale waa illegal, A directed 
the Sheriff not to pay tho money to B, the exeon- 
tion-oreditor, and the monoy zemainod in the hands 
of the Sheriff until the 24th of October 1867, when 
A directed the payment of tho money to Bin oonao- 
Quence of ao arrangement then come to between A 
^ B to the effect that, if A should he ousted 
from tho posaeasloii of tho property within a year, B 

• 16 B 
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should tftke measures to reinstate him at his (B^s) 
expense. A died without heirs in July 1868, and the 
Government of Oudh, not being aware that A had 
left a will, took poss^on of the talukh partly as 
on an escheat and partly because there were arrears 
of revenue due on the property. On the 2nd of 
October 1808 an order was paam by the Colleotor 
of the district in which the talukh was situate 

the return of the ta^kh to its former owners, whicS 
was done in April 1809. In a suit brought by A’s 
exeoutors against S in September 1872 to recover 
the purchase-money as money had and received, as 
upon a total failure of consideration : — //eld, that the 
agreement of the 24th of Octobor 1807 operated as 
an accord and satisfaction of all rights which A 
might have had to a return of the purchase-money 
or to damages, and that the only remedy which A 
had was an action on the agreement. ffeU, also, 
that no breach of the agreement of 24th of October 
1867 had in fact occurred, and that, even if the 
agreement had been broken, the suit was barred by 
limitation. Doras Ally Khan v. Abdool Aebib. 
Abdool Abbei V. Dobab Ally Krak 

I. L. B. 6 OaIo. 856 

210. PurehoBe of 

9Utj/iv8 proceeds of revenue aak afterwards set aside 
^Ait to recover purehase-numey~-’Voluntarff pap- 
meni. An estate of which B was one of the regis- 
tered shareholders was sold for arrears of revenue^ 
and the amount realiiod, after deducting the arrears 
and the expenses of the sale, remained in deposit 
with the Golleotor. A, the holder of a decree against 
Jf, notwithstanding objections made Jf, caused 
the interest of It in the surplus proceeds in the 
hands of the Collector to bo attached and sold in 
execution of his decree. At the execution-sale ITs 
interest was bought by Rand from the money 
paid by him the Judgment-debt of 8 and the debts 
of other judgment-oi^itors of B were satisfied. In 
tto meanwhUo B brought a suit to set aside tho 
remuo sale of the estate, and obtained a decree 
in his favour in the High Court B then applied to 
the Collector for B*s share of the surplus proceeds, 
but hu application was refused. In a -suit by B 
against B to recover the price he had paid at the 
execntion-salo v^Hdd, reversing the judgment of tho 
H^h Court that such a suit could not bo maintained. 
Ram Tukul SnroR v. Biseswab Lall Sahoo 

16B.II.B.S08! 88W.B,806 
1I.B.SLA. 181 

Reversing the Judgment of the High Court in 
BrnsBasuB Laia Sahoo « Ram Tuhul Sdtoh 

11 B..L. B. IBl: lew. B. 86l 

B7. ■■ — ■ ■ — — 8uil to recover 

purdiaH-numep when sede is set ueufe— Jlfinor— 
Cos/s-^Fraud, A decree-holder fraudulently caused 
the sale in execution of his decree of certain immove- 
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able property belonging to a minor. The minor 
brought a suit for a doebration that such sabwaa 
invaud and obtained possession of the property from 
the auction-purchaser. The auction-^rcharer sued 
the decree-holder to recover hb purchase-monev 
and the costs incurred by him in defending the suit 
brought by tho minor. Held per Peabsok, Tubheb, 
Spankie, and Oldfibld, JJ., it being found that 
the auction-purchaser was not a party to, or cogni- 
zant of, the fraud on the part of the decm-holder, 
that neither the mere fact that the auction-purchaser 
know that ho was purchasing the property of a 
minor, nor the mere fact that ho did not ascertain 
whether or not the sale was justified by tho terms 
of the decree, disentitled him to recover the pur- 
chase-money from the decree-holder. HM, also, 
that, being innocent of fraud and having purchased 
in the hand fde belief that the property of the mbor 
was saleable, he was entitled to recover the pur- 
chase-mon^. JTsffy v. CMnnd Das, 6 N, W» iOd, 
dbtinguish^ Hdd, also, that he could not recover 
the costs incurred by him in defending the suit 
brought by the minor, being a suit he ought not 
to have defended. Per Stuart, G. J.— That the 
auction-purchaser, being guilty of fraud, was not en- 
titled to recover tho purchase-money, a^, assuming 
that ho was Innocent of fraud, that, having pur- 
chased with the knowledge that the property was 
the property of a minor and without ascertaining 
that the sale was justified by the terms of the 
decree, he could not recover the purchaso-mon^ 
Marudhi Lall v. Kaunsila. I. £b B. 1 AIL 606 

60, — Deeres passed 

wUhoui jurisdietian^uit to recover possesston of 
kmds sM m exeendian. Tho pbintiff sued to estab- 
lish hb right to, and to recover certain bnds in» 
the possession of which he had been obstructed 1^ 
the defendant The pbintiff purchased the landu 
at a sab held in oxocution of a decree obtained 
anunst the first and second defendants in the Court 
of the District Munsif of Tripassore. The sab was 
directed by the Dbtrict Munsif of Tripassore. Be- 
tween the date of the decree and the s&, the village 
in which the bnds wore situated was transferred 
from the jurisdiction of tho Dbtrict Munsif of 
TVipassore to the Dbtrict Munsif of Oo^eveiam. 
Hud, that the sab was a nullity and cmirerred no 
titb upon the pbintiff, but that the pbintiff was 
entitled to recover from the first and second defend- 
ants the amount of the purohase-montypftid hy 
him. Nabatara Sawmy Naigk v. Sabavava 
Mudaly ... 0Xsd.6S 

69, OMl Procfidure 

Code, 1869, ss. 268, 268-~Biffht on side being set 
aside for irregedarity-^Bighi to recover money see- 
pended for bosefU of indigo factory. When a sab 
is set aside unto Act VIII of 1809, s. 88A where 
the purchaser had, before the sab was confirmed, 
talm possessbn, bid out money, and received rents 
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{b) Recovery or Purchahe-monby— eofif<<. 

or profits, and ho is turned out scilne time after 
reason of such rcvemal of sale, ho should got back the 
monev laid out by him for the benefit of we estate in 
addition to his purchase-money and intorost there- 
on, and should account to the judgment-debtor for 
the profits rocoived by hiuL At the samo time it 
wouul depend upon the circumstances under which 
the purchaser took possession, and the nature of his 
outlay, whether he ought in equity to be allowed to 
claim reimbursement of the money expended by bim. 
Where a purchaser bond fide took possession of 
the property, and from time to time laid out monqy 
thereon, boMuso he thought that otherwise from its 
peculiar nature it would become even worse than 
valueless (e.g., making advances in an indigo cunoem 
lest the opportunity of the season should pass away), 
it was had that ho was entitled to have it made 
a condition of setting aside the sale that ho bo repaid 
so much of the outlay as ho could show was benefi- 
cial to the estate ; he accounting for the rents and 
profits realised by him. Moroah v. Abdool Hye 

B8W.B.888 

Confirming order sotting aside sale. Abdool 
Hye V, IfAcRAB • 88 W. B. I 

80. Suit hy par- 

chossf /or inHareet an purehase^maney — Act VIII 
of iiW— del X of J877f A 315, A judgment- 
debtor, whoso property hod boon sold in execution of 
a decree under Act Vlll of I860, appealed from 
the order disallowing his application to sot aside the 
sale, after Act X of 1877 (Civil Procedure Code) 
came into force. The Appellate Court set aside the 
sale. The purchaser sued the decree-holder for 
interest on tno purchasc-monev and the expenses of 
the sale, the purchase-money Living boon returned 
to him, under the order of the Court executing the 
decree, without interest and loss such omnsos. 
Hdd by the Full Bench, that the nrovisions of Act X 
of 1877, and not of Act VlII of 1860, wore appli- 
cable to the determination of tL) matter in dispute 
in the suit. Ifeld, by the Divisional Bench (Straiobt 
and TyrreiiTj, jy.),that, with reference to the ruling 
of the Full Bench, the suit was maintainable. 
Held, also, by the Divisional Bench, that, under the 
circumstances of the case, tiio plaintiff ought not to 
be granted the relief sought. Raokubar Dayal v. 
Bake Of Upper India . I. L, B. 5 AH, 884 

81, - CM Procedure 

Code {Ad XIV of 1882), ee. 11, 31S^Befund of 
pnrehaee'OMney vhen judgmetU-dddor hoe no adeabte 
tntereef in the property eM—Suit for euch refund, 

maifUainabh — Remedy, S. 316 of the Code 
of Civil Procedure is not exhaustive, and does not 
confine an execution purchaser to the special remedy 
pniWded by that section ; and a suit li^ under s.U 
of the Code, for a claim to get a refund of the pur- 
chase-money, when the judgment-debtor is found to 
we no saleable interest in the property sold. 
Hvnna Singh v. Oajadhar Singh, I, L. B. 5 %U, 


{b) Recovery of Purchase-money— ooneld. 

577; KMun Lai v. Muhammad Safdar Ali Khan, 
I, L, R,13 AU, 383; and Paehayappan v. 
Narayana, I, L, R. 11 Mad. 269, referred ta Hari 
Doyal Sinqh Roy v. Sheikh Samsuddin (1900). 

60.W.N,a40 

88. ; Deeru — Candid 

tione of eah-dTitle, ahetraci of, not correaponding 
with o^naL-Setting aside sale, application for — 
Purdhaee-money, return of . A purchaser of property 
at the Registrar's sale in execution of a mortgage- 
decree accepted the conditions of sale, wherAy 
ho was required to furnish requisitions within ten 
days after the actual delivery of the abstract of title. 
Tm) purchaser did not furnish any requisitions. 
On the 19th August, 1809, bv an onler of the Court 
the purchaser was to pay the balance of the pur- 
chase-money into Court (ho having already mode 
deposit), without prejudice to his right to raise any 
question as to title or compensation. On the 31st 
August, 1899, the purchaser paid the balance of the 
purchase-money, in compliance with the order of 
the 19th August, 1800. On the 26th April, 1900, 
the purchaser applied for annulment of the sale ov 
for compensation. On the 30th August, 1900, the 
sale was set aside, but that order was reversed on 
appeal on the 28th February, 1002. After the 
oioer of the 28th February, 1902, tbo piirchasev 
asked for inspection of the title-deeds in order to 
compare them with the abstract and, upon having 
oertain Persian writing, which he disooveiea 
amongst them, rend by an expert, found that the 
abstract of title did not correspond with the original 
documents of title. The purchaser then having 
applied to have the sale set aside and his purchase- 
money refunded :— //ehf, that the purchaser, thou^ 
he mid not furnished his requisitions within 
the time allowed by the conditions of sale, was not 
debarred from applying to the Court to set aside the 
sale on the ground that the abstract was incorreot 
and contain^ a material misdescription ; and that 
he was, under the circumstances, entitled to have his 
purchase-money refunded. In re Banieter, L. R. 
12 Ch. D. 131, 150 ; M'Cuttoeh v. Gregory, 1 Kay 
and J. 286; Else v. Elee, L. R. 13 Eg. 196 i 
Upendra Nath Mitter v. Gbhoy Kali Dasne, 5 C. W, 
N. 593, referred to. Aqhobb Nath Mookerjbe u. 
Adhieistbator-General ov Bengal (1903) 

I. L. B. 80 Gale, 408 


BAUD OF OOOD& 

See Contract — Breach of Contract. 
See Contract Act (IX of 1872), 9- 73. 

16 B. li. B. 878 


See Contract Act (IX of 1872), s. 7R 

L L. B. 4 Oalo. 801 


T T. IK 1 


See Jurisdiction — Causes of Jurisdci- 

TION-^AUSE OF AcTlON— BREIOH OV 

Contract . .7 0, W. B. 818 

16 b 2 
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8AU OF QOODB-€<m(& 


SAliB OF aOODB-coneft. 


See Iavk . . I. L. S. 18 Oalo. 678 

li. B. 18 1. A. 78 

^mPrikcipal and Aositt— C oMMisaioir 
Aqknts • I. li. B. 18 Mad. 888 
X li. B. 17 Bom. 680 
I.L. B.80Mad.87 

See Shipments . 6B.L,B.819 


agreement for— 

See Stamp Act, 1870, Sgh. I, Art. 40. 

XL.B.14Bom. 108 

See Stamp Act, 1870, Sch. H, Art. 2. 

1. li. B. 10 Mad. 87 
l.L.B.16Mad.l60 


by desorlptlon— 

See Contract . I. L. B. 86 Oalo. 786 

note or memorandum of— 

See Stamp Act, 1870, Sch. I, Art. 40. 

XIi.M14Bom.108 

L Appropriation to Tendee— 

Plneetsg of projtefiy to veide&-~BaiiikrupU!y of ogmto 

toiMftf— Goocb taSSS ta doek and 
Md hy doek ostoonltea— Bom. Aei VI of W9p ee. 
43t 02— Port Truatua of Bombay — B^-toioe of Port 
Truat, mto 02. In August 1800 the plaintiffs, 
throuffh Bt A S Ca, of Bombay, oidered from B, 
B A Cbi, in London, 100 bales of grey shirtings at 
7a lOd. per piece t o. b., NoTemW-Deoember 
shipment In order to oany out this order, B, B 
A CSa, purchased Hoods of too rmuired description 
tom D A Ca, of Ibnohester. The heading of the 
inroice of the goods supplied hjDd! Cia, contained 
these words : Proceeds to be remitted to B, B A 
Ca, London, specifically for the protection of their 
aoeeptanoes of G A B D’s draft against or any 
of these shipments,*’ and the letter addressed 
D A Ca to B, B A Ca forwarding draft contained 
the following danse : '*It is understood that the pro- 
needs of the Hoods are to be remitted to be hela 
you spedficuly for the protection of the enclosed 
Mil, or any other of your acceptances of our drafts 

r iat snob shipments, which please confirm.” To 
letter B, B A Ca replied : ” We confirm the 
•imogemcnta between us as to the disposal of re- 
mittaaoes and arndnst the shipmenta” The bales 
weredito marked with the plamtiffi* mark to dirm- 
tlon of B, B A Ca, and were to be delivered i a b. 
AtldveipooL D A Ga accordingly despatched the 
100 bales to Liverpool, and there B, B A Ga had 
them shipped in e|^t different vessels, via, 18 bales 
to each of tim four steamers BiAto, Gto Diwflimoiid, 
JiieMin, and BouManto, and 12 bales in each of the 
ships BfifxnMs, BdanHatttOity of BdmhwrgK and 
WuHomHoiL The 100 bales were consigned to Bom- 
bay by A B A Ga in their own name, the bills of 
lamng being made out to ” their order or to his os 
their assignB.” B, BA Gapato the fr^t at Liver- 
pool and effected insunmoe on the plaintiffs* bdulf. 
AH the shipments were made before the 1st Decem- 
ber 1800, eaoept the 12 bales 1^ the WiBam HaO. 


which were shipped on that day. On the several 
shipments being a&oted, B, B A Ga, accepted bills 
of D A Ga, payable three months after data The 
bills of lading of the bales shipped in the Buhto, 
Clan Dnmmand^ and Hiafonla wore endorsed in 
blank by B, B A Ga, and sent by post to B, A A Ga, 
of Bombay. The Nvhia arrived at Bombay in 
November, and the plaintiffs received tiie 13 bales 
shipped to her, B, A A Ga haviim endorsed the 
bill of lading to the plaintiffa ao specific pay- 
ment was made by the plaintiffs in respect of uese 
bales, but at that time they had a sum stand^ 
to their credit in the books of B, A A Ga The 
invoices of 26 more bales, via, 13 bales ex Clan 
Drummond and 12 bales ex Hiapania^ arrived in 
Bombay later in November, and were handed to the 
plaintiffa On the Ist December 1880 the plaintiflh 
paid R26,000 to B, A A Ga Neither me Clan 
Drummond nor the Hiapaxia had then arrived in 
Bombay. On the 4th December 1800 B^ B A 
Co. suspended payment, and on that day a receiv- 
ing order was made vesting their assests in the 
first defendant, W ; and on uo next day P was ap- 
pointed special manager of the estate under a 12 
of the English Bankruptcy Act (Stat 46 A 47 Vieh, 
c. 62). At that time the bills of lading for the re- 
maining 62 bales were still with B, B A Ga, who 
then handed them over to P. On the same ffth 
Dooombor 1890 B, A A Ga suspended payment in 
Bombay. On the 13th December 1890 2) A Ga 
telegraphed to their agents in Bombay, B, B A Ga, 
directing them to stop the goods in transit, induding 
the26 bales ex (BanDrummond and Hiapania, On 
the 16th December B, B A Ga, on bdiw of D A 
Ga, gave notice to tto agents of the Hiapania to 
stop the 12 bales on board that vessd. Flrevionsly 
to that notice, however, the bales had been landed 
in the dock at Bombay. They then gave the dock 
authorities notices, but at that time the ships' agents 
had already given the plaintiffs a ddivety order fos 
the emoda. On the same day, via, llm Decem- 
ber, B, S db Co. guvo notice to the agents of the 
Glrm Drummond to stop the 13 bales on board. 
These bales had not tito been landed, and were then 
still on board. The other five steainers with the 
remaining 62 bales duly arrived in Bombay and 
went into dock. On tiie 22nd January 1891 the 
BoumaniOp the CUy of BdMwghf and the If titoip 
HaU had landed aU the bales which they bed on 
bcMrd. The Bden HaU had lanM 9 out of the 12 
which die bad brought, leaving 3 still to be dis- 
charged, and the Iwskuha bad not lan d ed any of 
her baloA the whole 18 being still on board, to 
that day (2nd January 1891) BL B A Ga, on bshatt 
of D A Ga, wrote to the several agents of to 
above steamers notices of stoppage in transit of to 
above bales, except in the case enthe ffiitois BeR, 
in reflect of which no notice was sent These 
notices was all delivered on the Srd January Mh 
BeM (i) on the eridence, that the payment of to 
R26,000 hy the plaintiffs to B, A AGAin Bomto 
was a payment to and on account of the lOObmM 
In rei^^ of transactions before bankniptoy» a 
payment to B, A A Ga was a pmrment to ft B 
A Co ; but if tot were not so, Bk d A Ga were 
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OF GOODS-eonM. 

agontt to noftive paymentw (U) That on tho goods 
being diipped at LiTerpool, E not at an earlier date, 
the proper^ in them passed from D dr Ca to B, 

B A C 0.9 aM from the latter, by reason of the 
plainti&’ contract with B,E A Co,^ to the plaint- 
iff^— B, E A Co, having, by holdmg the mils of 
lading, the constructive possessions of the goods 
and t^ Ibgal right to their actual possession, and 
to retain the same until their price was paid by the 
plaintiffs with the charges, (iii) That the plaintifis 
were entitled, as against tho representatives of B, B 
A Co, and A A Co, in bankraptcy, to the bills of 
lading and the goods represontod by them without 
further payment. E^SA Co,^ as agents of tho Offi- 
cial Reaver, had not therefore tho right to with 
hold tho bills of lading of any of these bales from the 
plaintiffs, (iv) On tho evidence, that when D A Co, 
forwarded tho goods to B, B dr Co, at Liverpool, 
they really started tho goods on their voyage to 
Bombay, and that tho transit lasted until the bales 
were at home *’ in Bombay. Until then tho right 
of /) dr Ga to stop tho goods in transit lasted, (v) 
niat effectual notice on behalf of D dr Co, to stop 
in transit was given in respect of tho 13 bales ex 
Roumania by tlm notice sent by B, B dr Co. on the 
15th December 1890. llio general notice given on 
that day to the agents of the Boumania not only as 
to specific bales, but as to any other bales shipped 
on account of 0 and B D to B, d dr Co,, although 
indofinito, covered tho shipment by the Eaumanta, 
and was given in time to prevent the bales on board 
that ship from reaching ** nome.” (vi) That effectual 
notice by B, B dr Go. on behalf of D dr Co, to stop 
in transit was given in respect of the 13 bales ex 
Inekviva and tho 3 bales (out of the 12) ex Eden HaB 
which were still on board and undisoharged at tho 
date of the notice of the 2nd January 1891. (vii) As 
to the 12 bales ex Hispania landed prior to the notice 
of the 15th December and as to the 12 bales ex City 
of Edinburgh and tho 9 (out of tho 12) ex Eden Jltdl 
landed before tho notice of tho 2nd January 1891, 
and as to the 12 fir Wietow Matt, in respect of which 
no notice at all was given, that the plaintiffs wore 
mtitled to them, (viii) That the goods ceasecl to be ! 
in transit when landed in dock in Bombay. Lilla- 
BHAB JaiBAM NaBBANJI V. WbBIOBD. 

L If. KIT Bom. 62 

2. . — PromiMory naU 

oeeepfed by vendor far vtdne of goode^uit for the 
yriu of gooda aM and delivered and not on the notea 
-■-•MainUnnabiUty^Partnerehip—Promiaaory note 
•igned by one of two partnera for (he price of gooda 
piorehaaidr-^uUby vendor againat bath partnera,ba^ 
m ihe original contfaO^Liabiliiy of both partnera. 
Plaintiffs had sold and delivered opium to defend- 
ants on different occasions, taking a promissory note 
ateachsaleforthe value of the parcel sold. These 
promissory notes had been dgned hy one of two 
Pvtners ; (besy were mode payable on demand to 
plaintiffs or their order ; and they had not been 
Dwtiated. Plaintiffs now sued all the partners for 
the amount due^ framing the suit as one for the 
Pnoeof goods add and delivered, and not baaing it 
an the notes. The partner who had not signed the 
notes contended that the suit did not lie as framed, 


8AUI OF GOODB-concU. 

and that it should have been brought on tho notes 
and not for the goods sold and delivered. Hdd, that 
plaintiffs were entitlod to sue for the price of the 
goods sold and delivered, and that both of tho part- 
ners were liable. Daruayabafit Sabbapv v, Ram- 
peatafu (1901) . . I. L. B. 26 Mad. 680 

BALB-PBOOEBDB. 

See AppBAir-ExECUTioK ov Dbcbib — 
Pabtixs to Suits. 

B.L.B. Bup.Vol. 18; 627 

See Salb fob Abbbabs op Rrnt»-Sur- 
PLUS Procxbds or Salk. 

See Sale tor Abbkars or Rkvrnur— 
Salb-procbbds. 

application of— 

See Mortgaok— Salb or Mortoaoed 
Pbopehty— Ruihtr or Mortoagkbh. 

L Ii. B. 80 Calc. 868 

distribution of— 

See Mortoaqb— Salb or Mortoaobd 
Propbhty— Rights or Mortoaobeh. 

I. L. B. 28 Calc. 808 

See Salb in Execution or Dbcbbb-— Dis- 
tribution or Sale-pbocbbds. 

BUit for refund of— 

See Right or Suit-Balb in Exbcution 
or Dbcree W. B. F. B. 180 

I. L. B. 12 AIL 648 

suit to recover Burplue— 

See Libotation Act, 1877, s. 10. 

I. L. B. 18 Oalo. 284 

See Limitation Act 1877, Sen. II — 

Art. 29' I. li. B. 80 Gale. 440 
Art. 62 . L L. B. 18 Oalo. 284 

Art. 120 I. U B. 20 Oalo. 61 

Art. 132 6 0.W.K.858 

Abt. 145 I. Ii. B. 18 Oalo. 284 


See Mortoagb— P owBB or Salb. 

I. la B. 18 Bom. 141 

— right of Government to- 
ffee Paufxb Suit— Suits, 

Lli.B.lAU.688 


— * taklngjout^of Oourt— 
ffee Limitation Act, 1877, Art. 178— 
Stxp in aid or Execution— Sun and 

OTHER PROCBBDINOS BY DBCBn-HOLD- 

1B8 . . . 8W.B.MiB.48 

16W.B.182 
LL.B.8Aa888 
LL.B.lOOalo.648 
LXaB.17Mad.186 
I.L.&22Bom.840 
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8 AI 1 B FBOOIiAMATION. 

8 e.e Execution • I. L. B. 88 CalOi 686 

See Sale IN Execution ot Dequi^ 

IRBBOULARITY. 

8 A 1 I 8 BTTE. 

Law applicable in— CArteliaa in- 

Aabiianis 0 / the Idantl of SaUette — Converta from 
Hinduism to Christumitff^Sueeessian to pretty 
hefoft SweessUm Act — Primogeniture — Hindu law, 
how far applicable^ Manager of family — Mortgage 
by manager token binding on family propertySuit 
for redemption of tnorlgage-^rde in exeeution of 
decree— Purchaser, rights of — Power of Christian 
inhabitant of Salsette to make a will dealing with his 
share, in ancestral property. The law of a conquered 
territory continiicB in force until altercil by the 
Crown or the Loj^laturo. The laland of Salsette 
WEB conquered from the Marathas by the Biitiah 
in 1774 , and the law of succession for the Christian 
inhabitants of the island remained unaltered until 
the passinK of the Indian Succession Act (X of 
1866). Until that Act was passed, the law of pri- 
mogeniture was nut in force among the Christian 
inhabitants of Salsette. In the absence of a widow 
and daughter, the sons took the property of their 
father in equal shares. Qumre : Whether they did 
so under the Hindu law or the Portuguese law, or 
force of usage existing among them. A mort- 
gage of certain property was made in 1876 by the 
eldert of three brothers P, M, and E, who were 
Christian inhabitants of the Island of Salsette. 
They hod inherited the property from their father, 
who died in 186). The family hofl originally been 
a Hindu family, but had been converted to Chris- 
tianity. E died in 1876, and M died in 181^, 
bequeathing his interest in the property to his 
ne^w, the plaintiff, who was P*sson. In that 
year (1883) the mortgagee sued P alone upon 
the mortgage and obtained a decree which ho 
afterwards assigned to the defendant, who sold the 
mortgaged property in execution of the decree, 
and at the sale purchased the property himself. 
The j^ntiff now sued to redeem the property, 
and the question arose ( 1 ) whether, under the law 
applieable to Christian inhabitants of Salsette, 
the eldest brother P had succeeded on the father’s 
death to the whole of the family property, and ( 2 ) 
if not^ then to what extent the mortgage in question 
bound the property of the family. Hdd, (i) that 
the law of ^mogeiiiture prior to the passing of the 
Indian Succession Act (X of 1866) did not exist 
among the Christian inhabitants of Salsette, and 
that P, although eldest son, had not succeeded to the 
whole of the mmily property. Ho and his brothers 
took equal shares in the property of their father, 
(ii) That the mortgage 1^ P had been authorised by 
the family and was for family purposes, and was 
binding upon the lamiliy prop^y. Although P 
and his brothers could not be regmed as co-par- 
cenera under fflndu law, yet^ having regard to the 
fact that they were descendants of converts from 
Hindnism, among whom Hindu usages largely pre- 
vidled, tile questTon should be treated in much the 
same way as if the family was stiU a Hindu family, 
and the Court would not require the same direct 


SALBETTB-eoiicU. 

proof of the manager’s authority to mortgage as it 
would in the case of an English manager under 
similar circumstances, (iii) That the plaintiff was 
not entitled to redeem. What was intended to bo 
sold at the sale held in execution of the decree 
upon the mortgage was the whole interest in the 
mortgaged prop^y. The defendant purehased 
that interest, subject to the right of the j^aintiff to 
show that his sharo derived from M was not bound 
by the mortgage, and he had failed to do so. M*s 
shareasweU as P’s had passed bv the sale. (iv)A 
member of the Christian community of the Island 
of Salsette is entiUed to deal with his share in 
ancestral property by wilL Jalbbai Abdeshir 
Shet V . Manoel . . I L. & 19 Bom. 680 

SALT. 

See Salt Acts and Regulations. 

position of peon of Salt Depart- 
ment— 

See PuBLio Servant. 

I. L. B. 88 Oalo. 8M 
eearoh for oontrabandU- 

Su Escape prom Custody. 

I. L. B. 10 Mad. 810 

BALT AOT. 

See Salt Acts and Regulations. 

breaohiof— 

See Sentence— Imprisonment— Impbi- 
sonment in Default or Fine. 

I. L. B. 4 Mad. 886, 886 note 
6 Bom. Or. 61 

BALT ACT (XII 07 1888). 

B. 11— Limitation prescribed for eharg^ 

ing with offence— Fraud in concealing date of offence. 
The provi^ns of s. 18 of the Limitation Act of 
1877 do not apply to criminal cjises, and the 
peremptory terms of s. 11 of the Indian Salt Act 
(Xll of 1882) aro not affected by that section. 
Queen-Empress v, Nageshappa Pai 

I.L.B.80Bom.648 
SALT, AOT8 AMD BBOULATIOMB BB- 
LATIMG TO. 

CoL 

1. Bengal 11606 

2. Madras 11608 

3. Bombay 11600 

1. BENGAL. 

L Bens. Beg. Z of 1819, a. 96 

—Possession of saU— Arrangement by Qoosmmenb 
The absenoe of a protective doonment makes salt 
contraband. Bat where the Government has nmde 
Buoh an arrangement witib a partioular party as 
idaoeshiminposaeasionof alaige quantity ofiilt» 
the element and condition which give a Salt officer 
the jnriidiotlon to seise salt in the abcenee of a pro- 
tective doonment are wanting. KooMAENAmAiN 
Roy 9 , SuPBBiiiTBNDiiiT or Salt Ghowsiy, 
LBssuR 1 BDiy 847 
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BALT. AOTB AJXD BEGXJLATIOKB BB- 
LATnra TO-eoiifcl. 

1. BBNGAL--eofi(A 

2. Beng. Act VII of 1864. 

18 and 16— (7oii/E«cal»oji of ml^ound wilhoHi 
romm or poM—IrUentian to aeU. If salt exceed- 
ing five Boon is found within the limitH prescribed 
by f(. 12 of Bengal Act VII of 1804, unprotected by 
h romna or pass, the salt is contraband and liable 
to Boizuro, and the parties transporting it are pun- 
iRhable under s. 16. It matters not whether any 
attempt or intention to sell is proved or not. 
<}UERN V. Ofatuixa 6 B. li. B. 881 

8.C. Goveanment or Bekoal v. Akatoollah 

16W.BCr.ai 

3. 8. 16— Boieana, endorsement oU 

hy pailire or customs offUers. A rowana as defined 
by Bengal Act VII of 1804 is complete on the face 
of it without any certificate by way of endorse- 
ment signed by the Superintendent showing that 
the endorsement made by the preventive officers 
of customs has been examined by him. S. 16 of Act 
Vll only gives power to fine when the salt is not 
specified in a rowana. In the tnaUer of the peHUion 
of KisnoBY Mobun Pramaittck . 88 W. B. Or. 6 

4. 8dlt carried partly 

hy land and parUy hy footer. Where a person who 
had taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
veyed a portion of it to his golah where the rowana 
was, and was conveying the rest in two separate 
batches by land, it was hM that ho could not bo 
convicted under Bengal Act Vll of 1864, s. 16. 
Queen V.CHUNDEB Chubb Dabs 88W.B.Cr.71 

6. - - 88. 16 and 18— Possssstoa of 

contraband saU. In a case of conviction under 
s. 16, Bengal Act VII of 1864, for having in pos- 
session contraband sidt, the Sessions Judge re- 
commended that it should be set aside on the ground 
that the salt had already reached its destination, 
and was not en route ; s. 18 consequently not ap- 
plying. The High Court set aside the conviction 
accordingly. Queen v. Chundbo Mohun Bhooya 

a8W.B.Or.88 

6. — ■■ 88. 16 and 81— PossMsioa and 

sak of saU. A was convicted under s. 16, Bengal 
Act Vll of 1864, and B under s. 21 of ^o same 
Act ; the former with having had in his posses- 
sion salt not covered by a rowana. and the latter 
with having sold to A the said salt. HdU, that the 
cmviction of A under a 16 was illegal, the salt in 
his possession having been a portion of salt for 
whi^ B had taken out arowana.butthatthecon- 
victionof Bundera 21 was proper, as he had failed 
to certify the salt sold by him to A on the back 
w the rowana. In the maUiir of the pMion of 
BhaobutDbt . 18W.B.Or.64 

; 17— Injlteribn of penalty on 

ond eefvanL lhaoaseof oonviotion. under 
M yU of 1864. of having in possession contraband 
the penalty cannot be hriUoted on the owner 
61 the salt and dso on the servant or gomaahta of 


BALT. AOTB AND BBGULATZONB BB- 

DATING TO— cofifd. 

1. BENGAL-coficld. 

the owner who has the salt in his possossion. as 
the possession of tho latter is the possession of the 
former. In the tnaUerof the petition of Gunoadhur 
Sahoo 88 W. B. Or. 9 

8. — a 18 — Confiscation of salt — Power 

of releasing from confiscation. By s. 18. Bengal 
Act Vll of 1864, salt, not being convcycti by the 
route and to tho place proscribed in the rowana. 
becomes absolutely confiscated. Tho power of 
roloasing any such salt is vested in tho Boartl of 
Revenue under s. 30 and not in the Magistrate. 
Queen v. Boidonath 7 W. B. Or. 48 

9. Conviction of hath 

principal and ayent. The H igh Court in this case up- 
hold the conviction by tho Ifagistrate, under Bengal 
Act Vll of 1864, s. 18, both of the owner of con- 
traband salt and of his agent who was transporting 
the salt, and declined to direct the Magistrate to 
pass sentence on tho manjees of the boat in which 
tho salt was being transported when seised, their 
boat having been alroaily confiscated by the Magis- 
trate. Queen v. Modun Mohun Pal Chowdhry 

88 W. B. Or. 7 


2. MADRAS. 


1. — Act Ziril of 1840— Pwsfs- 

sion of salUearth. Being in posscssioii of salt-earth, 
from which salt may bo manufacturiHl, with tho 
object of making salt, is an offence under tho salt 
laws. Anonymous 4 Mad. Ap 58 

a. Mad. Beg, I of 1806. 8. 18 

— ^^Spontaneous soft.’* possession of — SaU Excise 
Ad. !S71. ** Spontaneous salt ’* is salt which, pro- 
duced naturally, requires no procoss of manufacture 
to render it suitable for human consumption. To 
collect spontaneous salt for domestic consumption, 
or to be found in poBsession of it for that purpose, 
or to be found in the act of conveying it homo from 
the place in which it is coUeoted. are not, per se, acts 
prohibited by Regulation I of 1805, a 18. Sendde : 
In districts to which the Salt Excise Act. 1871, is 
extended, to obtain or to be found in possossion of 
BpontaneouB salt under dreumstances which show 
an intention to evade payment of the excise is an 
offence. Anonymous • I. L. Bi 8 Mid. 17 


8. ————— SaU^earth, coUee- 
turn of or possession of. Tho collecting of ^ salt- 
earth from sait-BwampB, or tho being in posression of 
salt-earth for the purpose of making salt, is not an 
offence within the meaning of a 18 of Madras Rogu* 
latkmloflSOA BRO-aPYLAATCHi ^ _ 
Z. L* Bk 1 Midi 878 


4. Mad. Aot Z of 188a» i. 86— 

Pomeeion of satleartk The possession of earth 
impregnated with sslt^ not bung a natural ailine 
effloiesoenoe or deposit, is no olmnoe under a 26 
of the Salt Laws Amendment Aot. 1882 (Madias)* 
Qubir a Tbunjx . . L la B. 7 Mad. 168 
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dAUT, ACTS AKD BBOXrLATIOlTB BB. 

latino TO-«m<il. 

2a MADRAS-— concUt 

5. ol. 8^ ■. 27 (e)— Soft imforltd 

from fomgn State, contraband. S. 20 of the Salt 
Laws Amondmftnt Act (Madras Act I of 1882) mites 
it penal to import salt by any route not legally 
sanotioned for that purpose, and also to possess 
salt known to have boon imported in oontrayen- 
tion of the^ salt laws ; and s. 27 of the said Act 
authorises, inter alia, the GoTornor in CSounoil to 
make rules for regulating the import of salt by 
land. No such rules having been passed in 1884, P 
wasoonvioted of being in possession of salt known 
to have been manufactured in, and imported from, 
the Native State of Pudukottai. Heid, that the 
oonviotion was right. Quben-Empriss v. Podia- 
THAL .... 1. Ih & 8 Mad. 842 

3. BOMBAY.- 

L Aota XXVII of 1887 and 

XXXI of 1860— ilfamm (hnnia pnneunmfUw 
eonfro apoHaiarem *’ — Salt thrown overhoofd to avoid 
meoiwemeni—SaU removed in excess of permU, 
Apidying the maxim *' Omnia praavmMnltur conSra 
ipolimofem,*’ the High Court hold that, where a 
vessel was seised on suspicion of having a greater 
quantity of salt on boam than was allowed by its 
permit, and immediately afterwards a number of 
men boarded the boat, and with the assistanoe of 
the aoent of the owner threw a considerable quantity 
of sslt overboard, a presumption arose that there 
was an excess of salt on board at the time of the sei- 
xuxe beyond the amount allowed by the permit. 
Where under a permit to pass a certain number of 
maunds of salt on which duty has been paid, an 
amount in excess of such number is removed, the 
whole of such salt must be considered as removed 
contrail to the provisions of the Salt Acts (Act 
XXVIIof 1837 and Act XXXI of 1880) ; and the 
whole of such salt, and not merely the excess, is 
under these Acts liable to confiscation. Fbaiux 
Hobkasjz V. ComossioiTEB ov Customs 

7Boiii.*A.0.88 

2. — Removed of m8— 

PfopeHit in adU naturedly fomud^Theft. Dis- 
bond removal of salt naturally formed in a creek, 

ing to tho Customs Dep^ment, constitutes thS^, 
the salt having been legally appropriated by such 
offloer. (Per Baylbt and WEST, J/.) But remov- 
al lor one's own use from a creek, of suoh salt not 
legally appropriated, constitutes no offence either 
mdw th. Ftad Cod. or Aot XXXI of ISOOor 
XXVn of 1837, though under s. 7 of the latter Aot 
made apidioable s. 8 of the former, the salt 
removed lieoomes liable to detention. (Per Lloyd 
andJKiMBALL, JJ.) . Reo. «. Mahsaeo Bbavsavo 

10 Bom. 74 

8l Bom. Aot Vn of 1878— 

XVIII ol pM vmdor tomor Act- 

MfatdofnewAdbywhwhdiUMinereaaad oomingifdo 
epsfisMon &e/ors nmowA of aedl-^Inoraaaad dvdy paid 
ffatf iofeeoesrexeeM- JBmm 


SALT, ACTS AND BBaULATIONB BB. 
LATING TO-cotiid. 

3. BOMBAY— eoiKd. 

diUy--Cu8toma. Prior to the 28th December 1877» 
the excise duty on salt manufactured in Bombay 
was R 1-13-0 ^r maund, and the Act which regulated 
the importation and transport of salt in the ^si- 
dency of Bombajr was the Bombay Salt Act (VII of 
1873). The plaintiffs, who were salt merchants, 
wore desirous of exporting salt from the salt-works 
at Uran and Panvel, and accordingly, under the 
provisions of Act VII of 1873, made four severd 
applications in writing to the Assbtant Collector 
of Salt Revenue for the necessary permits on the 
following dates, vts., 27th November 1877, 17th 
Deoomber 1877, 17th December 1877, and 24th 
December 1877. Each application stated the 
amount of salt which it was proposed to export, and 
at the time of sending in suw applioatums the duty 
payable in rospoot of the amount of salt therein men- 
tioned was paid. Receipts for the duty so paid 
were given to the plaintiffs, and all four applications 
were duly registered before the 28th December 1877. 
The salt comprised in the first three applications 
amounted in all to maunds 20,972, and the whole 
of this quantity, with the exception of maunds 2,748 
had been removed by the plaintiffs before the Mth 
December 1877, but at that date no part of the salt 
which was the subject-matter of the last applioation 
(24th December 1877), and which consisted of 
maunds 10,483, had yet been removed. On the 
28th December 1877 Act Xyill of 1877 came into 
force, bv which Aot the excise duty on salt manu- 
faeturod in Bombay was raised from Rl-13-0 to 
R2-8-0 per maund, and on that day the sarkarkun 
refused to allow the plaintiffs to remove the balance 
of the first throe lots (viz., 2,748 maunds) or the last 
lot of maunds 10,483, unless an additional dutv, at 
the rate of eleven annas per maund, was paid in 
respect thereof, alleging that the same was leviable 
unaer Aot XVIII of 1877. The plaintiffs paid under 
protest the additional duty demanded, amounting to 
119,096-6-0, and o xported the sal t to Britirii Malabar 
having previously obtained certificates from the 
GoUector ffiat excise duty, at the full rate of R2-84) 
per maund, had been paid upon the said salt. On 
production of these certificates at the ports of 
British Malabar, the salt was admitted free of ous* 
toms duty. The plaintiffs subsequent^ faroui^t 
this suit to recover the said sum of B9,096-5-0, to- 
mther with a sum of R1,000 damages allegod to have 
been sustained reason of the may in removiqg- 
the salt caused by the conduct of uie sarkarkniL 
The plaintiffs contended that, haviim paid the duty 
in respect of the salt comprise in the lour appli^ 
tionsand the said duty having been received 
Collector before Aot XVIII came into force, uisy 
were not liable to pay any further duty, ind that 
Aot XVni of 1877 did not apply to & said s^ 
The defendant contended that the additional tety 
was rightly levied on the salt, and further claiiuM 
to aot off against the plaintiff's claims the aum of 
R9,066-64l which the idaintifti would haiw^M 

obliged to pay in importfog the salt intoBfitlihliBte 
bi^ they had not already paid it to anthorltej 
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SAl/F, AGTB ATSm BEGULATIONB BE- 
LATIEG TO-^-concU. 

3. BOEBAY— conclil. 

in Bombayf but from payment of which they had 
been exempted on pn^uotum oE the oertifloatea 
abovementioned. uM^ that on the SBth December 
1877 the plaintiffi had acquired the right to remove 
the Halt» wlmevw they might think profMr, by aim- 

operate retrospectively so aa to deatroy that right 
and to impose on the plaintiffs a heavier burden as a 
condition of their removing the salt. HdA^ also, 
however, that» as the salt was allowed to pass into 
British Malabar on the strength of its having already 
paid the duty of il2-8-0 per maund at Bombay, the 
sum of RO, 096-6-0 must be deemed to have bocm 
appropriated by the plaintiffs to the payment of the 
customs duty payable on the importation of the salt 
into the ports of British Malabar, and was therefore 
no longer recoverable from the defendant. The 
plaintiffs, by applying to the Golloctor of Customs 
at Bombay for eertiOcatos that the duty had been 
paid, by presenting them at the Malabar ports, and 
claiming, in virtue of such certideates, that the salt 
should be admitted free of customs duty, virtually 
appropriated the R0,096-6-0 excise duty (which re« 
mained in the hands of the customs authorities as 
money had and received to the use of the plaintiff) 
to the payment of the enhanced customs duties at 
such ports. Brito u Skcrbtabv or Htatr for 
India 1. Ii. B. 6 Bom. 801 

A - Bom. Aot II of 1890. aa. 11, 

47~-<9a0 pans— ZeoM under a lieenee fnm Col^ 
ferior— XeM66 nof to sublet without Cottector'e per- 
iiiMrioiir-^iib-fease hy the lessee without such permis~ 
siain-'Dejptsit by sub-lessee with lessee— -lUeyal eon^ 
tract— Suit by sub-lessee to recover deposit eanuoi lie. 
7 obtained from Government a lease of certain 
salt pans to manufacture salt under a license. One 
of the conditions of the lease was that the lessee 
should not sublet the salt pans without the written 
permission of the Collector. Without any such 
permission, however, 7 sublet the jians to E 
who, as a security for the performance of the con- 
ditions of the sub-lease, deputed a sum of R1,000 
with 7. The sub-lease was acted upon and on the 
expiration of its term E brought a suit for the 
rocoveiy of the deposit from the representative of 
7, the latter denied E's i^t to recover the deposit 
on the ground that it formed a consideration for 
agreement which, having been forbidden by 
uw, was illegal BeU, dismiwing the suit, that the 
defendant’s plea should prevail The real object 
*nd the necessary effect of the sub-lease was to 
^ble the plaintiff to manufacture salt without a 
Ucense in the guise of a sub-lease although that was 
^bidden by law and ly the terms of the license. 
WAui Yvbufaxxi V . Raohuitatb Lagbxrax 
W. . . . LL.B.88BoiiLe86 

8ALQ>.PAirai LEASE OT. 

Fes Stamp Act, Soh. n. Art. 18. 

LL.&18Bom.046 

LL.B«88Bom.88e 


SALTPETBE. 

- esoluaiye right to take— 

See Bbtkiak Raj . 18 0. W. E. 404 

“I Monopoly— Manu/orittfw—lhpulci* 

tioH IV of lS14r—Efeet on the mouofbly. The 
abolition of the monopoly of the East India 
Company to the manuteture of saltpetre by 
Regulation IV of 1814 was not intended to affect 
the right of a purchaser of the monopoly to realise 
his duos either in the shape of royalty from the 
manufacturers or himself to manufaoturo saltpetre 
to the exclusion of all other persons or proprietors 
cdlandinthonimaksaparmokil The right to grant 
license and realise royidty would not bo incons&tent 
with the abolition of a monopoly . Golab Grand 
V . Janu Kobb (1908) . I. L. B. 86 Galo. 867 

SALVAGE. 

See Co-srarbrs— Gbnbral Rights in 
Joint Propbbtv. 

I.L.B.14Aa 878 

consolidation of claims for— 

See Praoticb— ChviL Casks— Admiralty 
Court I. L. L 88 Calc. 611 

80.W.E.67 

lien for— 

See Jurisdiction I. Lb B. 81 Calc. 607 
dcsLiKN . I. L. B8 0alc. 68 

See OrrioiAL Assignex. 

I. L B. 81 Oalo. 607 

See Small Cause Court, Mofubsil— Ju- 
risdiction— Salvage . 9W. B. 868 

1. - Principles of salwa^ lion— 

Eight to salvage. A claim to salvage is founded 
on a prinoiple of equity which the Courts of British 
India are bound to recognize It accrues irrespec- 
tively of the circumstance that the rescue is from a 
danger incarred on inland waters, or of the circum- 
stance that a portion of the services may be rendered 
horn the shore. A boat laden with indira seed left 
Permit Ghit, about three miles above me pontoon 
bridm over tho Ganges at Oawnporo, on the morning 
of the 0th of August While tho boatmen wore 
endeavouring to cross the stream, the boat struck 
the bridge at a point whero the current was running 
with a velocity of 680 feet per minute. The boat 
oama aUiwart two of the pontoons, and by the pres- 
sure of the stream cantkl over on its side. From 
this oause, and also from the strain and other inju- 
ries, it began to take in water. Had it been allowed 
to remain in this position, the bridge must have 
broken from its moorings, or, more probably still 
the boat cargo would have been submerged. 
The persons in charge of the bridge might have at 
once obviated all danger to tho bridge by submerg- 
ing the boat They took measures to relieve the 
strain on the bridge and to remove the cargo* B 
was impossible to remove the boat until the whple 
of the cargo had been discharged. This was done, 
and the boat was towed to a place of safety, and the 
cargo was removed and stored in a warebooae* 
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SAJUVAQ3-contd. 

that a right to salvage acorucd. Fonone in 
these provinooH, to whom a right of salvage has 
nccruod, arc entitled to retain the proper^ saved 
until a reasonable sum has been paid or tendered to 
them in satisfaction of their claim. Oilmorb v. 
Rosi 0 N. W. 811 

8. Servioea entitling waaMl to 

aalTaga— roisops. Where a ship is in a condition 
of actual peril, and the service of a tug are sought 
for and directed to the purpose of releasing her from | 
that condition, such services are salvage services. 
But whore there is nothing in those services as 
regards risk or exertion or other conduct of the 
esTvoni to make them differ from ordinary towage 
services, their reward should be estimate as for 
towage with salvage liberali^. In the maUer oi 
ih€ Alabama ” . .2 ud. Jur. BT. BL 189 

8 . Towage-^Kxtra^ 

ordinary iowngt— Claim of master and creuH- 
Amm^Apportionment, The S. 8. 0, while em- 
ployed as a Government tranmrt to convey troops 
and stores from Bombay to Egypt^ broke her scrow 
sliaft and became disableil. While in that condition, 
the & R if B met her and towed her back to Bom- 
^y, the voyage occupying eleven days. The owners 
of S.S. C settled the claim of the owners of 
the 8.8. B B for fi37,600, but refused to recognise 
any separate claim to remuneration to the plaintiffs, 
the master and crow of the 8.8. // B, Udd^ that 
the services rendered were, under all the circum- 
atances of the case, salvage and not merely towage 
services, and that iil0,000 was a fair remuneration, 
for the master and crew of the salving vessel to be 
apportioned, R4,000 to the master, the rest to the 
crew according to their ratings. The plaintiffs were 
entitled also to one thirty-second part of the freight, 
if any, which might be recover^ by the 8.8. 0 
un^r her charter party with the Indian Govern- 
ment. If towage leads to the rescue of a vessel 
in actual danger, or in reasonable apprehension of 
danger, the services should be remunerated as sal- 
vage. AVhon the steam power of the salving vessel 
is we efficient cause of the salvage, the owners are 
entitled to the larger share of the reward. This 
is especially the case where the master and crow 
of the salvmg vessel incur no risk to life. But the 
xewBid of the latter ought nevertheless, in the in- 
terests of oommeroe and humanity alike, to bo on a 
liberal scale. The rule no longer obtains which 
tf«ade the salvage reward proportionate to the value 
of the oalved ohip. The Oourts arc only bound to 
give sndi amount aa ia fit and proper with reference 
to all the mronmstanoes of the case, including value. 
RAmHtu aa **Crilxa** LIi.&7Boiil196 

4 , Oalonlfttlon of Mlvaga 

•waid— ffleamere. The Court is bound to con- 
si^ the time, labour, oldll, enterprise, and risk of 
the salvoro, as well as the value of the property 
engaged in the service ; and also the degree of danger 
from whibh the proper^ is rescued, ad the value of 
the mperty so rescued. Steamboats ate entitled to 


BALYAOB-ooiiiif. 

to render services in such cases. In tht matter of 
the ** Lady Jocblyb ” . . 9 Kd. 865 

B. — Goods piU on pd 

during sguatt. A dinghee laden with gilders valued 
at R30,000 was being propelled across Sie river when 
a squall coming on and the dinghee being in some 
danger, the gilders were taken on board a flat for 
safety, and kept there till the squall subsided. JSFeU, 
that the owners of the flat had no claim for salvi^, 
and that R150 was a fair remuneration for services 
rendered. Uma Chubn Chetty v. Gordon 

IHydaSlS 

0. — Arrest^Exeesiive 

fmil^ods^Salvagesermces^Amouwt of award tn- 
cf eased on appeal. In an action of salvage in which 
a ship was amwted, and the bail asked for was 
found to bo excessive, the Court (Fioot and Tre- 
velyan, JJ.ydidd that the promovents must pay 
the impugnants the costs occasioned by the bail 
requin^ being excessive. George v. Gordon, L. B. 
9 P. D. 401, followed. In this case the Court in- 
creased the amount of salvage award from £1,500 
to £2,400, in considoration of the great risk inour^ 
by the salvors in rescuing the ship and cargo, which 
wore very valuable, from imminent destruction. In 
the maUer of the Ship “ Cuaufios " y 

I. L. B. 17 Gala 84 

7. Amount^ of sol- 

vage awarded — Mode of estimaiing salvage services-^ 
AUo^ion of salvage amongst offers and creuh^ 
Bailr^osls. On the 13th August 1898 the S.S. 
Cashmere, being (as found by the Court) in^ a 
position of risk and hasaid, which by a change in the 
weather might have at once become one of danger 
was in need of assistanoo w'hich the Naseri affordra 
her. The services, however, rendered by the Naseri 
were not of an extraordinary or protomted 
character. The owners of the Naseri sued claiming 
R1,00,000 for salvage services, and the master and 
orew of the Naseri filed a second suit claiming 
RM,000. The defendant tiiip paid into Court 
R5,000 for the owners of the Naseri inthe firstsuit 
and R2,257 for the orew in the second suit. The 
value of the 8 . 8 . Cashmere was R78,000, ai^ 
that of the cargo on board was R56,510. Hdd, 
that the amount paid into Court by the deferent 
ship was sufficient for the salvage services rendered. 
Hdd, also, that the cargo was liable in the same 
proportion. Frinoiples regarding (a) salyage 
generally, (5) allocation of sidvago amongst oflleecs 
and crew, (c) costs, (d) bail discussed. Bomr^ 
AND Fersu 8teak Navuation Co. » 
••Cashmere” . . LL.B.84Boa.56 

Sermoeioaviss^ 

in iMress, though not tn mmlnenl daiagW'^ltder' 
ruplion of service hg asmierd-^Towuge servks sea- 
veriildeinito salvage servieen-DisUniaio^ ^ 

age and sahage serviea^The indkia of salvage svr^ 
vieo^ods^Pndiee o/ the Obuit in ffftdng^esiti. 
Any service rendeied to a vessel in a sMo^gsm 
or ridi or otherwise in distress* whWi ««^****®ft 
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id not neooflMiy that tho distross dionld be m- 
tiial or immediate, or that the danger ehonld be 
imminent and abeduto. It will be ■uffioiont if, at 
the time the aBUStanoo is rendered, tho ▼eWK'l has 
f nconnteiod any damage or miiifortune which might 
puBsidy ozpoBo her to destruotion, if the MrvioM 
ueie not rendered. Seryicee rendered to a ship 
which is in a normal oondition, and has roooivod no 
injury and needs nothing more than expedition or 
acceleration of proves, will be treatm as mere 
towage ; it is othomiso in the ease of a vessel which 
is in a diRablod oondition or has roooived substan- 
tial injuiy. In considering tho qnention whether 
the service was of the nature of salvage sorvioo, 
the risks of navigation, the difficulty under which 
it was performed, and tho danger in performing 
it have all to be takon into consideration. An 
ordinary towage service may, in consequence of 
Hiiporvenient £m^r, bo converted into salvage 
Hcn’ico ; but tho right to salvage may bo wholly or 
partially forfeited by improper abandonment or by 
wilful misconduct or gross nogligenoe on the part of 
the salvors. The more fact that the service was 
interrupted by accident or some like cause, if it has 
iNMfn productive of benefit to the owners of tho 
rossels, will not disentitle the salvors from their 
reward. In assossing the award the Court will 
take into consideration, not only danger and 
difficulties to which tho salvor was exposed, but 
also the skill with which tho work was performed. 
Ibo HhortnoHR of service may often bo takon as 
Hhouing extraoidinary skill and labour. When 
two separate salvage actions am consolidated 
at tho instance of the common impugnant, and no 
onler is made giving tho conduct of both to one 
plaintiff, the proroovents are entitled to separate 
costs. Practice of the Court followed, and costs 
given on tho ordinary scale provided for in the rules 
Under tho Civil Prooedure Code, and not under tho 
schedule relating to Vice-Admiralty aotions. In 
tAe mafter of the Stkamship ** DRACHUMricLS. ” 

“ llETRlKVRR ” V. “ DRACnBNVBLS.” “ HuGHU ” 

r. DRAcmBXFBLs ” . 1. lb B. 27 Oslo. 860 

8 . — — - Compeneaium for 

TMcning vesfvl — IngredienU — Jfoiie of tuuuaing re- 
•Mfrf. Salvage is not always a mere compensation 
for work and labour. The intoiests of oommeroe, 
the benefit and security of navigation and tho lives 
of the seamen render it proper to estimate a salvage 
Kward upon a more enlarg^ and liberal scale. The 
ingredientB of a salvage service are enterprise in tho 
rslyors, the dogieo of danger and distress from 
which the property is rescued, the degree of labour 
end skill displayed and the vslne of the thing saved. 
Inaclaimfor salvage it was shown that the salvors 
usd not rbked their lives, that the vessel saved had 
drifted with several men on board fourteen miles 
from harbour, where she had broken loose from her 
uioorings, had no steering gear on board, and only 
one sau, which those on boud (only two of whom 
^re safloTs) could not set, and the evidence showe^ 
that, but for the assistanoe rendered by the salvor 
the vml would have drifted out to aea and in all 
probabUity would have fonndered. It was shown 


aAZiVAaB-HMmeld. 

thataboat and some catamarans had boon sent out 
by the owner of the vessel, but tho finding of the 
Court was that it was most doubtful if tho vessel 
could have boon brought back to harbour by the 
party thus sent out, and that tho clanger from which 
she was rosoned was very groat, and that she was 
in imminent peril. The time occupied in the actual 
salving was about eight hours, but tho salvors lost 
about a day in all ; tho skill displaycwl was consider- 
able. and the value of the vessel salved was found to 
be 1110,000. HMt that plaintiffs were entitled 
to 112,000 for the salvage services they had ren- 
dered. Clan Ijnb Stbambrs v. Thb Baltes ( 1004) 
I. L. a 87 Mad. 187 

SALVATION ABMY. 

, obatruotion of street by— 

Su Madras Policb Act, 1880. s. 71. 

I. L.B.14Mad.288 

8AMAJ. 

See Brahho Samaj. 

BAMBALPUa 

See Jurisdiction of Civil Courts. 

I. L. a 84 Calo. 680 ; 868 

See Proclamation. 

I. L. a 86 Calc. 701 

8AMBAN]>HA.iriRNAYA PATBA. 


See WiLii, Vaudity of. 

I. L. a 86 Calo. 149 

SAMPIiBB. 

See Damaors— Suits for Damaobs— 
Breach of OoNTRAcrr. 

I. L. a 80 Calo. 888 

See Warranty, Breach op. 

I. L. B. 80 Calo. 687 

BANAD. 

See Grant — Construction of Grants. 

I. L. a 6 Bom. 681 
L L. a 18 Bom. 80; 684; 686 
I. L. B. 16 Bom. 888; 8M 
I..B.18 1. A. 88 
eC.W.N.1009 

See Hbrbditary Office. 

t 1. li. a 16 Bom. 874 

L.ai8LA.89 

See Oudh Estates Act, 1869. 

1. KB. 17 Calo. 811; 444 
aai6L A.188 
L.ai7La64 
1. L. a 86 Calo. 81; 878 

See Ownership, PRESUMmoN of. 

I. li. a 16 Mad. 101 

L.ai8Lai4e 

See Service Tenu« 

L L. a 14 Bom. 88 

See Shttlement— Construction. 

L L, a 17 Bom. 40 
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BANAD-^tmid. 

See SsTTUMiiiT— EzpiiUTzoir oi Sit- 
Tuamr I. Ii. B. 4 Bom. 867 

endorsement on— > 

See Rbgutbatiok Act, s. 17, cl. (6). 

LIi.B.14Boin.478 

for oolleotlon of rente by ffo- 

maebte— 

See Stimp Act, 1862, Sgh. A, ol. 48. 

1B.L.B.F.B.66 

— grant of— 

See Bis Judicata— Estoppil bt Judo- 
miT . . L L. B. 17 MadL 384 

L.B.81LA.e8 

— production of— 

Sea Bombay Distbzot MunciPAL Act, 
1873,8. 33 . L L. B. 16 Bom. 616 

title under- 
sea OuDB Estatbs Act, 1800. 

LL.& 8 0010.646 

1. Oonstruetion of sanad— 

Mokmrari. SeeMe : The word ** mokumii ** in a 
asnsd does not neoesseiily import perpetuity. 
OonBiMiNT or Biioal v. Japue Hosbuk Kban 

6M00.I.A.467 

8. - - /aCesimr sanaig 

effed of. The effeot of the istemiar eensd is to as- 
oertain and limit the demand of the Ooromment for 
lerenue and to reoogniie and confirm, subject to this 
the proprietary rights already in ezistonoo. Kaiama 
Nakhiof ▼. Be^oh of Shivagvngag 8 Moo, I. A, 639, 
distinguished. Cabvamkal Aitab v. Vuata 

RaGUKAIDA RUBOASAMY SDrOAPULUAB 0 % 

8Kad.U4 

8. Righi to avl 

fimtef— Preecnpifve ftib— GoiMfmdtoa of prsnf. 
Is construing fpniaU hy former Goremments, the 
rule d English law as to the construction of grants 
to the subject by the Crown is the correct rule to be 
appUed by the Courts in India. Whore a sanad 
contained only the words “The yillamof Ifanavali 
hsd been oonfnied on you as inam, to oe enjoyed I 7 
yoa,yoiir son, and grandson. The Government dues 
of the Yillaoe,— the koelbsle hooUknnoo (ke., 
sU tans and assessments), present tazes and future 
tazes, together with the house-taz, but ezolusiYe of 
haks due to hakdais, dull continue to be debited 
from year to year, from the year nezt succeeding,’* 
—it was hM that the plaiiitiff s sanad did not 
operate as an alienation cl the soil of the villages, or 
oonier on Urn a popiletaiy title in it, and therefore 
gave the plaintm no right to the timber growing 
upon the sofl. The owner of snoh sanad, having 
on^ a right in the revenues and none in the soil ol a 
vimge, cannot by thirty years* user become the pto- 
pristo of the timber, yamab Jababdab Josst s. 
CoruNVOB 01 Tbaba • 6 Bom. A. 0. 181 

4k Grsnl of vQtage 

6f Gssmmsnf, exMog horn affoM og. 


BABAD-ecmfd. 

The grant of a village by Government^ whether 
native or British, is subject to all ezisting rkhta 
against Government, whether or not the deeoof 
gjrant contains an ezoeption or reservation of such 
rights. Government cannot, by alienating its own 
rights in a viUage, albeit that the sanad pumrts to 
grant the viUaae as a whole, eztinguish or amwt any 
substantive ri^t therein appertaining to third per- 
sons, or convey to the grantee anv larm or beher 
estate or interest than was vested in Government. 
DiSAI HimATSIBOJI JORAVABSIBGJI tf. BbAVABBAI 

Kayabbax . L Ii. B, 4 Bom. 648 

6. QraiU hy Gov- 

emmesl— Ph>}wr<y m the eoU. A sanad the 
State purporting to grant a viUage in inam, '* inelnd- 
ing the waters, the trees, the stones and quarries, 
the mines, and the hidden treasures, but ezcluding 
the hakdam and inamdars,** Add to be a grant by 
the State of such proprietary right as it had in too 
soil of the village to the grantee. It is not open to 
the grantor to say that such words as the above 
moan nothing but land revenue. The saving of the 
rights of the hakdiuni and inamdars does not prevent 
the property^ in the soil, so far as it can be regarded 
as vested in Government, from passing to the 
mntee. Ravjx Nabayan Mabduk v. Dadajx 
Bapujx L L. B. 1 Bom. 688 


6 . Offtee of hhotmyee 

in CMtai6k~~JagMm rightt Flaintllf’s anoestot 
held oertain lands from Government under a settle- 
ment at a fized rent of RlO-13-0, but was subse- 
quently appointed Mooayee with a remuneration of 
RO-8^ recoverable hy deduction from the rent, leav- 
ing only 6 annas and4 pies payable to Government 
by way of rent. Hdd, that the sanad of apjwint- 
ment to the office of hhoonyee created no jagirdari 
right, but that, on the contrary, the reservation of 
tSe rent of 6 annas 4 pies seemed to indicate that 
the tenancy remain^ ^vinp no right of ezdnsive 
occupancy to plaintiff as agamst dnendant Geoi- 
tubMohabtbb V. Bbikabbi Mobabtbb 

17W.B.4ia 


7. Nainre of sriols 

flMffgfied— ProAiAikbii of off esoitoa. The lamindar 
in possession by a sanad conveyed to A as the head 
of a branch of the grantor’s family an estate, part of 
the umindari, in lieu of maintenanoe to which 
A was entitled out of the samindari, " to hold and 
enjoy possession from generation to generation,'* 
subject to an allowance nr mainteoMioe to a oertain 
class of Ike family described as ** bwidioknns ** aim 
** motatokans ’* (dependants and relations). A # 
hriv afterwards alienated a part of the estate for a 
valuable consideration. hSa fMg in the absem 
of evidenoe of any dam of persons answoriog the 
dMorii^ol "knr.]ioku.^Md-ii^lDm- 
(wUA miitht luiT. otMtod . tnut), titti A tookM 
absolute estate in the lands assigned to him t and, 
eeeonMyg that the limitation in tke sa n a d “ fM 
generatto to generation” did not create sudi sn 
estate as to operate as a bar to alienation by mm 
Nubsibob Da w. Rot KoYLAsnAn . . ^ 

81EoaLA.85 
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S, F G, a Hlndii* 

grantod a talukh to his uatert F, by a aanad in tha 
following terms : “You are my sister ; 1 accordingly 
grant you as a talukh for your support the thne 
villages, H, F, and K, belonging to my samindarl, 
with all rights appertaining ttoreto,fat a tahut 
jumma of B361. Boin^ in possession of the lands 
and paying tent aooonung to the tahut Jumma, do 
you and the generations bom of your womb sucoes- 
sivoly (santan sreni kreme) enjoy the same. No 
other heir of yours shall have ri^t or interest** 
At the date of the sanad K had one child, a 
daughter, C. She had afterwards a son, who died 
in her lifetime without issue, but whom widow, 
by his permission, adopted, after his death, a son, 
€L F held undisputed possession of the talukh, 
during her lifetime^ and hy her will devised it to 
€, her daughter, and 0 her grandson by adop- 
tion, in equal moieties. On JTs death, AT. C, 
as heir of his father, 8 0, took possession of the 
talukh, whereupon 0 and 0 L claiming under 
the will cl Kt sued for TOSsession. NeU, by the 
Court of first instance, that 0 took an absolute 
estate under the sanad on the death of her mother, 
K, but that having elcetod to take under her 
mother’s will, and to admit the co-plaintiff C L 
to a half sham in the estate, both plaintiffs were 
entitled to maintoin the action. £f eld, by the High 
Court, on appeal, that 0, having been bom before 
Ihe date of tke sanad, took un£r it a life-interest 
in the talukh, in sucoession to the life-interest of her 
mother ; but that^ as the plaintiffs had not sued 
in respect of the life-interest, but daimed under the 
will of Kf which she was incompetent to make, the 
suit must be dismissed. The term '* sontan ’* bears 
the wider and more general meaning of issuer and is 
not confined to mako progeny. The true meaning of 
•of the words “ sreid mme ’’in a sanad, as gathered 
from the context, was held to be in “ succession *' in 
the sense of succossion first of the mother, and then 
•of the children born of her womb. Hdd^ by the Ju- 
dicial Committee of tho Flrivy Gouncil, t^t the ear- 
lier words of the sanau, when read together, were to 
bo taken as conferring an absolute estate on K ; and 
that the effect of the concluding words “ no pther 
heir of youm, etc.,*' was to make the absolute estate 
before given defeasible in the event of a failure of 
issue living at tho lime of JTs death, in which event 
the estate was to return to the donor and his heirs ; 
but as that event had not occurred, it followed that 
F took an estate which idie could dispose of by will, 
and consequently that the plaintiffs were entitled 
to succeed in their suit. Bhoobuit Mobixx Dibxa 
V. Hvbbibb Ghuitdxb Ghowdhby. 

I.Ii.B.4 0alo.B8: 80.L,&889 
L.B.ffI.A.188 


^versing the deoisbn of the Hi^ Court on the 
^Bole effect and constraction of the sanad in 
Hurish Ghubdib Growdhbt «. CEuimieB Movii 
94W.B.S68 

8. • Qrond of Ou/ih 

to Hiodo utidow and her keif#-^tida Fsfotei 
Art (/ 0 / IMP), M. y, 4, 8, and s. 22, eL 22-F^- 
^ property ef Hindu nrtdoeo, dessenl o/. A sanad 
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of a talukh in Oudh which had been proviouslv 
confiscated by Government was granted with full 
power of alienation to the widow of the last owner, 
a Hindo, and to her heirs for over, her name being 
entered in the first and second lists under Act I of 
1869, s. A one condition of tho grant being expressed 
to be that in the event of her dying intestate, or of 
any of her successors dying intestato, tho estate 
should descend to tho nearest male heir according 
to the rale of primogeniture, /f eM, in suits against 
the widow’s daiiuhter, that tho sanad eonfenod upon 
the widow and nor heirs male the full proprietary 
right and title to the estate, and not merely an estate 
for life with remainder to tho male heirs of her hus- 
band in the event of her dying intestato without 
having alienated it in her lifetime. Hdd, also, as 
regards succession, that the limitation in the sanad 
was wholly superseded by Act 1 of 1809, and that 
the rights of the parties claiming by descent must 
be governed by s. 22 of that Act, the provisions of 
which are not controlled in any way by ss. 3 and 4 
thereof. Hdd, further, that under cl. 11 of s. 22 the 
above talukh, which was the separate property of 
the widow, descended, in tho abwnce of a proved 
custom of her tribo to tho contrary, to her daughter 
in preference to tho son of the daughter of a rival 
widow and tho remote male heirs of her husband. 
Bbu Indab Baradub Sinou vl Janjlxb Koib. 
Lal Skunxbb Box vl Janxbb Kobb. Lal Sbbtla 
Bux VL Janxbb Koxb 

10.IaB.81S 

10. ImpartibdUp of 

mmindari-^PartUtonr^nceeMion hy widow. The 
owner of an impartible samindari, which, thou^ 
forming part of tne family property, had bv ancient 
custom been held and enjoyed by the eldest male 
member in the direct line, dira leaving four sons and 
an infant mndson. A, by his eldest son who had 
predeceased himu During the minority of that 
grandson tho four surviving sons executra a sanad 
which, after reciting certain arrangemrats made by 
their &ther, directed that “ the umindari should be 
held by A, the son of the eldest son. A and we four 
also idiall take in equal diares the inam lands. Until 
A attains his proper am, we all should Joints man- 
age the affairs of the sud samindari. After A attains 
his proper age tho samindari of the inam lands 
allotted to him should be delivered over to him, and 
ea(di should confine himself to the share allotted 
to him.’* Oertain Jewellery was also divided in 
similar manner. A died teving a son, C, ^ who 
died in 1866 without issue, but leaving a widow. 
Hdd, by the Privy Council (reversing tho decision of 
the Hij^ Court of Madras), that the sanad amoun- 
ted to an agreement wUch the joint family was 
^vidod, aM that on the death of C his widow 
was entitled to the samindari. Ptrioiami v. Psria- 
samt, L,B. SI. A. 61, cited. Vadbbvu Bakoanaya 

Kaiwiau. VadbbvuBulliRamaiya 

6 O. li. B. 488 

XI. IfnpairtdiiUiy^^ 

**Heiri,** In 1793 the ancient samindanofNusvid, 
which Ascended to a sin^ heir, having been before 
Britidi rale a raj or principality held on the tenure 
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of militaiy aoirioo, wm returned the* Qoyemmeiit 
for arrean of revenue. In 1802 the Government 
formed two samindarit out of it» and granted one of 
them, tinoe called Nuavidt to t^ leoond ton of the 
imjat, under a “ aanad-j-milkiat ittemrari,** which 
deicribed the samindari lands comprited in it aa 

the aiz peigunnahs of Nuavid in the Kondapidli 
Cirtar.” The provuiona of the aanad dul not diffor 
from those of an ordinary grant under the 
permanent settlement. On the question wfaeBier 
this aamindari was, or was not, subject to the 
same rule of impartibility as that to which the 
ancient and entire samindari of Nusnd had been 
subject before 1793:— that the aiz peigun- 
nahs granted in 1802 were a new samindari, subj^ 
onl;|r to the ordinary obligations imposed on aamin- 
daria in general ; and the word " heirs ’* used in 
the aanad construed to moan heirs of the grantee 
according to the ordinary rules of inheritance of 
the Hindu law. TheHansapur case, Bssr Pertab 
Sohu V. Bajender Pwtdb Baku, 12 Moo, 1, A. i, 
distinguished. Vzkkata Rao v. Court ov Wards 
LL.B. 2Miid.lS8 

8.0. Venkata Narasimha Afpa Row v, Nar* 
ayyaAppaRow 6 0. la B. 168 

8.0. Venkata Narasimha Afpa Row «. Nar- 
AYYA Afpa Row. Venkata Narasimha Afpa 
Rows. Court Of Wards la B. 7 1. A. 88 

7^ , — - 

Iffld. Beg, XXV of IS(12, A samindari, originally 
impartiUs, having become the prmrty of the Gov- 
ernment, and having been granted by it to a samin- 
dar, who, having been appointed by proclamation in 
1801 and having been put into possession, received 
a asnadin 1808 : — HMt that the samindari retained 
the quality of imparUbilitjr* Also that this ouality 
had not mn transmuted into partihility oitner 
the passing of the Regulation XXV of 1802 or 
that law coupled with the issue of the aanad con- 
taining certain of its terms. Vsnbofa Boo v. Cowi 
of Wards, /. L, B, 2 Mad, 128 (determining that 
the Nnsi^ samindari could not bo identified with 
any estate ezisting before the aanad of 1802 put it 
on the same footing with ordinary samindaris), dis- 
tinguished. Reference made to Beer Peridh Babes 
V. mioadar Pertob Babes, 12 Moo, I, A, I, as an 
authority for holding that a mode of aoquisitioa 
which constitutes property as self-acquired’* in 
the hands of a member of an undivided family, and 
thereby sulnoots it to rules of devolution and of 
disposition wffeient from those applicable to anocs- 
tral property, does not thereby destroy its character 
of impartibdity. Muttu Vaduoanadha Tevar v, 
Dorasinoha Tevar I. li. B. 8 Mad. 290 

Ik Bk B X A. 89 

1®, 

Hindu law of aueeesiion. Where an ancient pdlliem 
was converted into a. samindari with a permanent 
assessment in 1803 by Government, and a '* sanad- 
i-milkiatistemrari” (deed of permanent proprty) 
was granted to the samindar with the usual stipula- 
tions, reservationB^ and directions, ooncluding witii 
the words, continuing to perform the above stipu- 
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Britidi Governmnt, its laws and regi^^ons, ^ 
are hereby author!^ and empowered to hold in 
perpetuity to your heirs, successors, and assigns at 
the permanent assessment therein name£ the 
samindari of Siavagiri.” HM, that the Hindu law 
of succession was applicable, subject to such modi- 
fications as flowed from the impartible nature of 
the estate. Muttyan Chetti v, Sanoiu Vaa 
Pandu Ghinna Tambiar . L L. & 8 Mad. ^6 

lA Benl^lrea mtnad 

^PunhoBor at Oovemnuni aaU-^tmllmatUm imutd 
by Govemmeni, In 1776 a rent-free sanad was 
granted to M for having put down wild elephants, 
the consideration in future being to cultivate and. 
keep up a body of men and take cate of the raiyats. 
Jf died and a nesh sanad was, in 1786,gAntodtoX 
and B* they being thought to be his hdrs ; but in 
1897, JITs true heirs having established their title, 
the Government gave them a fresh saniul in lira of 
the one to X and B, recitins the circumstances. 
samindari in which these lands were situated was. 
settled In 1802, and was in 1860 sold for arrears of 
Government revenue. The appellant claimed to set 
aside the sanad of 1807, on the ground that Govern* 
ment had no right to give such a sanad, but he con- 
tended that, if it had, it could bo sot aside by a pur- 
chaser at a Government sale. ifsU, that the saiuul 
was not a new grant, but a confirmation of the one 
made before the dmnnial settlement, and that 
Government was competent to give such oonflima- 
tion. Lofis V. Maddan Thakoor 

6B.IkB.681 

8.O. LoFRS Vi If UDDUN MOHUN ThAKOOB 

18 Moo. I. A. 487: 14W.B.P.aU 

16. Proof of lost sanad— brtnwt- 

dars-^Proof o/ tUU^Bvidenco^L(mg poBaeuioa, 
Mirasidan who had sanads, but who have lost them, 
and those who never had them, may prove their- 
title by other evidence, and long possession is a 
strong element in such proof. A sanad is not in- 
dispensable to the proof of mirasi tenure. A miiasi 
right or perpetuity of tenure, like other facts, may be 
proved by various means. Babaji v. Narayan 
I.ZkB.8Bom.840 

16. — Bvtdeses— Beng. 

Bog, II ol 1819, e, 28^Beng. Beg. XIV of 1828, 
o, S^Tille, Where an alleg^ original sanad was 
lost, the Judicial Committee, iu view of the strict 
nature of the proof required in cases of claim under 
ancient sanads by Remdations II of 1819, a 28, and 
XIV of 1826, a 3, and taking all the oironmstancss 
into consideration, refused to consi^r the title under 
it established. Forester v. SeoretaryiOV State 
12 B. Ik B. 120: 18W.B.S49 
L.B.X.A.fhip.V0Ll(^ 

BAirOTlOir. 

Ste Ctm PiooiDun Cosi, 188S, a. SM 

oaw.v.m 

See RioBvn 0 O. W. V. SAT 

See SAVonoN fob Fboshoutioh. 
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BANCnOXT— coM^d. 

- - of Bond of Bevenuo— 

See Bombay Svbvby and Sbttlkmbmt 
Act, 1865, s. 32. I. li. B. S Bom. 110 
See Pabtitzob— Fobm or Pabtitxon. 

See Pabtition— Mibobllakbous Oasis. 
AB.L.B.186: 18W.B.881 


— of Collector— 

See Madras Abkari Act, s. 24. 

I. L. B. 86 Mod. 480 


of Court— 

See Admiristbatiok. 

LL.B.aaCalo. 448 

ec.w.N.88e 


See Civil Pbocbddbb Codx, 1882, s. 267A. 

I. L. B. 87 Bom. 86 

See CoMrBOMXSi— CoMTiOMisi or Suits 
umdeb Civil Pbocbdubb Codb. 

16W.B.P.C.88 
LL.B.8Mad.l08 
l.L.B.9Calo.810 
L In B. 18 Bom. 187 
L L. B, 16 Bom. 084 
L Ii. B. 81 81 

IL.B.S8]£6d.878;688 
L In B. 86 Bom. 108 
18aW.B.168 

See COMFBOMISB— OOHSTBUenOV, £b- 
roBGiNO, Eirior or, aid sbttiro 
ASIDE Deeds or Compbomise. 

L In B. 6 Calc. 687 

See iBSOLVENGY Act (11 8 12 Vio., o. 
21), 8. 31. 

I.lnB^.80Bom.610 


for Bale of minor’e proportp— 


See Guabdianb and Wabds Act, 1890. 
8.29 . . X.L.B.81 A11.878 


— tobuiliL- 

See Bengal Munigifal Act (III or l8M), 
88. 238 AND 273 • 6 C. W, B. 48 

See Calcutta Municipal Consolidation 
Act (U or 1888), as. 247, 250, 427. 

1. L. B. 80 Calc. 817 


■r build, given under mieappre- 

nension, induced 1^ applicant— 

See Calgutta Munigifal Act (Bbno. Act 
III or 1899), 88. 449, 580 and 631. 

7aW.B.868 


to prooeedinge in lunacy— 

See Lunatic • 8 B. In B. Ap. 60 


BABCTIOB-eimeftf. 


to 8ue— 


See Court or Wards Act (Bengal Acr 
IX or 1879), s. 55. 

I. L. B. 16 Calc 88 
Z. In B. 17 Calc. 688 
InB.171. A.5 
I. In B. 87 dale. 848 
See Leave to sue. 

See Mawab or Surat . 18 Bom. 168 
I. In B. 18 Bom. 488 

See Right or Suit-^.^i{aritibs 
Trusts. 


AND 


8ABCTION FOR PB08ECX7TI0N. 

1. Apfucation for, and Grant or, 

Sanction 11626- 

2. Where S-inchon is necessary or 

OTHERWISE .... 11627 

3. When Sanction may be Granted 11536 

4 Notice or Sanction . . 11637 

A Nature, Form, and SurriciKNcr 

or Sanction .... 11538 

6. Power to grant Sanction. . 11548 

7. Discretion in gbanting Sanction 11668 

& Revocation or Sanction . . 11664 

9. Expiry or Sanction • • . 11668 

KX Fresh Sanction . . 115661 

11. Power to question Grant or 

Sanction 11671 

12. Want or SANCTION . . . 11572 

13. Non-comfliancb with SaITction 11678 


See Act V or 1861, e. 4 (2). 

' I. In a 87 All. 886 
See Act XXVII or 1870. 

6 B. In a Ap. 88 
16 W. B. Or. 8. 
See Administratob>General. 

I. In a 80 Calc. 887 
See (Criminal Procedure Code, 1898, a 
49 . I.L. B.86A11.1 

See Criminal Procedure Code, 1898,. 
B. 19A 

See Criminal Procedure Code, ss. 196, 
499 . I. In B. 88 All. 844 

See Criminal Procedure Codes, s. 197 
(1872, a 466) . L In B. 8 Bom. 481 

See Criminal Procedure Code, s. 439. 

I. In a 81 Calo. 811 

See Criminal Procedure Code, s. 476. 

7C.W.N.488;786 
I. In a 81 Gala 664 
13G.W.ir. 1088 

See District Judge, jurisdiction or. 

LL.a7Mad.814 
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SANCTION FOB FBOBBOnTZON-^HxmS. 
See False Crabos • 6 O. W. N. 106 
8U JOINDBB OF CrABOES. 

I.L.B.S6Bom.OO 

See Limitation Act, 1877, Sch. II. Art. 
178 I. L. B. 10 AH 860 

6u Magistrate, jobisoigtion of— 
Reference by other Magistrates. 

I. L. B. 16 Mad, 461. 

See Malicious Prosecution. 

1. L. B. 8 AU. 69 

See Penal Code, s. 206. 

I. Ii. & 28 Oalo. 217 

Fee Probate and Administration Act, 
8.08 .. . 20.W.N.697 

See Registration Act, 1877, a 82. 

1. L. B 11 Oalo. 666 
8 B. lu B. 428 : 17 W. B, Or. 80 
6B.L.B.AP.89: 18 W.B^Or.16 
a^B.Ik&428note: UW.B. Or. 74 
24W.B.Cr.l 

Fee Registration Act, 1877, s. 83 (1866, 
8. 06). 

4 a Ii. B. Ap. 68jl8 W. a Or. 21 
Fee Refision— Criminal Cases— Mis- 

OELLANEOUS CASES. 

I. L. a 20 Oala 849 
I.Z1. a26 AU.126 
I.L.a26Mad.l89 

Fee Sessions Judge, jurddiohon of. 

I. L. a 16 Oala 766 

Fee SunauNTENDENOH of High Court— 
GifilPbogbdubeCode, 1882i 8. 622. 

I. L. a 8 All. 608 


— . applioatioii fbr— 

Fee PRAcncE— C riminal Cases— Ar- 
moyRRS . l.L.a24 0alo.492 

by Gouemmant— 

Fee Criminal Procedure Code, 1808, 
8.107 . 18 0.W.N.1062 

during pendaniqr of oiuil suit— 

Fee Criminal Prooedure Code, s. 106. 

18 O. W. N. 888 

ordarfor— 

Fee Apthal in Criminal Cases— Act— 
Fbesidenoy Magistbateb Aot. 

L I. B. 9 cue. 466 

flMLiimsPAmT, HioHOoiniT^oi. 16. 

LI..B.171fad.l05 

— otdwgnatiiiKlorMftuliit— 

6c. Amu. nr Ciiiinru. Gabm— GB omrAi 
PfeooiDiiBi Owa, I. L. B. 16 AU. 6li 


BAirOTlOXr BOB PBOSBOCmOir— MUdL 
1. apfucahon fob. and grant of. 

SANCTION. 

1 , Oourt to wMoh applioatlon 

should ba mada — Crtmiaol Proeedwre Code, 
e. 199, An application under a 160 of 
the Criminal Prooedure Code praying for sanotion to 
inatitute a prosecution on a cwge of perjury should, 
as a general rule, be first made to tlm Court before 
which the perjury is alleged to have been committed. 
In the matter of the ^ition of Rajah of YvK^ 

katagiri 6 Had. 82 

In the matter of the petition of Sheebfebsrad 
Chuckebbutty . 17 W. a Or. 46 


2. Change taesm. 

beiiie fl/ offee of eubordinate Magietrate, A subor- 
dinate Ma^trate ref used to nant sanotion for a nro> 
secution under a 160 of ue Grimbul Frooeduie 
Code, 1861, on the sole ground that the perjurv was 
alleg^ to have been committed before lus pfedeoes- 
sor in olfioa Heldt that the Subordinate Msf^trats 
was wrong in his oonstruotion of the seotba The 
Court before which the perjury is alleg^ to hsfe 
been committed is to give the permiMion: 
change of incumbent leaves it still the sanm Court 
Anonymous .... 7 Had. Ap. 18 

8l — ^flnitiation of case needing 

sanotloii— /aiiiSBffba hy parly and ly CoeH~-4!ti‘ 
mindlProeedwe Code, mhee, 170,171. In a csss 
under a 170, Criminal Procedure Code, 1861, the 
initiative was taken by the parly interested, and the 
Oourt took no part in the matter emept in the way 
of giving or refusing its sanetioa S. 170 eon- 
template eases in wnioh the Court itself took*the 
initmtiva Init it was not intended that the Court 
shouUpnNned in the manner there dssoribed em^ 
when the propriety or necessity of doingso isunmu- 
takeaUa In the matter ofajows Bm A E E B Grub 

UV.&171 


4. ^ InAialtiimhyCeieH 

— Oifsiiud Froudure Code, 1872, a d66 — Mm 
eharge-^Penal Code, e. 211. There being nothing 

in the law requiring that sanotion to proseonte under 

a 811 of the Phnal Code dmuld onty be 
upon application by a private nroseoutor, a Blitilot 
ME^irate was competent, unm a 466 of the Code 
of Criminal Procedure, of ^ own motion to diieoU 

pmeontion where a complaint had been entertsined 

and found to be false by a Magistrate subordinate to 
hina Jugut Morini Dasbi a Madhu SumpN 
Dutt 10 0, Ifc Bi 4 


6 . ^ InUMen Jg 

Cburf— Oimtsal Procedure Code, 13729 la 470, 

471. There was a difference in the prooeedingi to M 

a^pted when a sandtlon was given under a 47a 
and institntion by the Court of its own mom 
of prooeedings under a 471. Gyan CrundebBoy 


r. PbotapChunderDoss 

X. L. B. 7 CMo. 908 : 8 a Li B. 987 
6. Bfltaotof gnat of Maotta 

— CWmAmI PMcdun Olnb (Atf Z ./ Ml IM 

ami ifi—OMl Oewt'aroutr to freeiti 

S78 after eanetion given to a prkmte pMesR— Ihi- 
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SANOnON FOB FBOBflOXJTZOlT-HXNifd. 

1. APPLICATION FOR, AND GRANT OF* 
8AN(:rnON--coiieU. 

wiMol of a eomfkiiiu by a pntfute person, e^eU of. 
The granting of eauction to a private pereon under 
cL (c) of B. 106 of the Code oi Criminal Procedure 
(Act X of 1882) does not debar a Cilil Court from 
proceeding und^ a. 478 ; nor can ^e diamiHsal by a 
Ma^trato of a complaint made by a private person 
be held to bo a bar, till set aside, to a proceeding 
under that 8 eotion.|^QuBEN-£MP]tB 8 s v. Shankab 
LIi.B.18Bom.884 

7. Fraotloe in granting sano- 

tlon— Crtmifial Procedure Code {Act X of 1882), 
s. 195—Bemional power, exercise of, by High Court. 
When subordinate Courts grant wmetion to pn>ae- 
cute under a 196 of the Wmiual Procedure Code, 
it is incumbent on them so to frame the proceedings 
before them as to enable the High Court to satisfy 
itself from the record whether the application for 
sanction has been properly granted or not. A 
Magistrate, in disposing of a charge of theft, de- 
livered the following judgment : “ The charge of 
theft of doors and windows is not proved at all 
against the accused. They are acquitted." There 
was no further reconl of the proceedings. On an 
application to the High Court to revoke the sanc- 
tion : — Held, that the more fact of the charge laid 
by the complainant not having been proved was not 
in itself sufficient ground for granting sanction to 
prosecute him under ss. 182 and 211 of the Penal 
Code, and as, beyond the Judgment of the Magistrate, 
there was nothing on the rocorrl to show that there 
were sufficient grounds for granting the sanction, it 
should bo revoked. Kedab Nath Das v. Mohesr 
C uuNosB Chuckebbutty . I. L. 16 Oaic. 661 


2. WHERE SANCTION IS NECESSARY OR 
tyrHERWlSE. 


!• • Froaecution of Municipal 

Corporation — Presidency Magistrates' Act {IV of 
1H77), s. 89— Public servant. A Municipal Cor- 
poraiion was not a public servant within the mean- 
ing of s. 69 of Act IV of 1877, and might therefore 
be prosecuted under the Penal Code without tho 
prohminary sanction of the Government required by 
that section. Empress v. Municipal Corporation 
OP THE Town of Catxjutta 

I. Ii. B. 8 Calc. 768:8 C. L. B, 620 


8 . FroBOCutlon of J udge— Afaac 

turn of Covernnuni-^Orimifidl Procedure Code, 1881 
J. i87. The sanction of Government Is required 
tor the prosecution of any Judge, if a oomplamt i 
imo against him as Judge. cSnstruetion of a Iff' 
ot the Criminal Procedure Code, 1861. ANONYUOUf 

6 Mad. Ap. as 

Criminal PrO' 

cedm Code, 1882, s. m^-^Sanaturn to prosecuti 

Ju^WMcb?* ^ * 

I®; during^ 

L 107 oi the Obde of CUminal Ptooedun, thi 
wnudamt oonld not be entertained Iqr a Ibgirtiatt 


▼Olfc V, 


BAVOnpV 1>0B PBOBBODTZON-eeiihi. 

t WHJUIS SANCTION IS NN0ES8ART OR 
OTHBRWISR-eenid. 

without aenction. /. re QuuH Mubikiuo 

SHAniT-nD-DAULAn . L Xh B. 8 Had. 480 

4 . - • - Saiietwn to froie^ 

cute a Judge — Criminal Procedure Code {Ad V of 
1898), s. 197. A pleader applied to tho Chief Presi- 
dency Magistrate for sanction under s. 197 of tho 
Criminal Procoduro Code to prosecute ao Honorary 
Magistrate for usinf^ insulting and defamatory lan- 
gnago towards him in the course of the trial of a 
case, and sanction was refused. On application 
to t^ High Court : — Hdd, that no sanction undot 
a 197 of the Cbde is necessary, unless tho Judge oi 
public servant commits an offence in his judicial 
or official capacity. Peg, v. Parshram Keshav, 7 
Bom. II. C. Cr. 61 ; Imperatrix v. Lakshman Hakha^ 
ram, /. L. B. 2 Rom. 481 ; and /n re Sreemanio 
Chatierjee, unreported, approved of. In re Qhulam 
Muhammad, /. L, R. 9 Mad. 439, dissontod from. 
Nando Lal Babak v. Mitter 

I. L. B. 26 Oalo. 869 
8 0. W. N. 689 


6. OfTonoe oommitted in Judi- 
cial proceeding evidence. No special 

sanction was needed for the prosecution of a perron 
for giving false evidence in a judicia^rooeeding. 
Queen t*. Ramaotau Panre . 26 w. B, Ovto 

6, Criminal Frooeduro Code* 

1882, 0. 186 — Abetment of offence — Penal Code, 
s. 109. Though sanction to prosecute is necessary 
in cases falling under the sections of the Penal Code 
set forth in a 196, Criminal Proceilure Code, no such 
sanction is required previous to the prosecution of a 
perron chargi^ with tho abetment of such offences. 
Queen-Empress v. Abdul Kadar SiiEiiipr Saubb 
I. LB. 20 Mad. 8 


7. 


Offence under b. 182, Fenal 


Charge and conviction under different section 
9 f Penal Code than that for which sanction was given. 
[n a case in which a false charge was brought a 
Magistrate gave the accused (A) permission under 
I. 169, Code oyOiminal Procoduro, 1861, to prose- 
Buto the complainant {B) of an offence under s. 211, 
Penal Code, llio Magistrate tried tho complaint 
ef A ns a oomplaiut under a 211 , but ho subsequent- 
^ framed a charge against B under s. 182, Penal 
and punished him under that sifction. Hdd% 
with reference to a 168, Code of Criminal Procedure, 
that the offences under sa 182 and 211, Penal 
Code, being offences under Ch. XIV of the Code of 
Criminal Procedure, the Mogistrato was imng 
In framing the charge under a 182 without obtaining 
tho mevioui sanction of the Criminal Court which 
heaiTthe previous complaint of B 
Kirthu Ojha 1 . 18W. B.Op. 07. 


3 ^ — Prosecution by 

ptrtim— Criminal Proetdwe 0^ 1832, 
A 28B. A ptoMOution under a. 182 of the FUwl 
Chde may be instituted I 9 • privste petMU, ptovid* 
ed that he first obtains the sanotion of thepublio 
to whom the fidse information- was given, or 
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SAKCnON FOA FBO81KI0TZON--«Mitf. 

2. WHERE SANCTION IS NECESSARY OB 
OTHEAWlSE-eoiHA 

cl Mb official ftuporior. QueeihSmpnM ▼. Baiha 
Kishan, L L. R. S AIL 36^ overruled. Qnnir. 
Empuess V. JaoAi. Kisuori. I. Ij. R. 8 AIL 888 

9. CTimiiial Procedure Oode 

(Act X of 1882)« B. 195— PreAideney Magiatrate, 
juriaiielion of — PmrjU Code {Aei XLV of 1860)^ 
as. 116p lOS'—Aheiimni—Inatigating peraon to give 
fajlae evidmee, B, without havinfc obtaincxl Banctkm 
under ■. 196 of the Criminal Proc^ure Code, charged 
O betoe the Chief Presidency Magistrate with 
lnMriga.tmg her to give false evidence in a certain 
divorce suit in whiidi C was co-res|M indent. HeM, 
that the Chief Pri'Mideiioy Magistrate hail no jnris- 
diction to try the ease without the saiiction of tho 
Court before which tho divorce proceedings were 
pen^ng, as tho ciffcrice chargcii was alleged to ^ve 
been coiniiiilteil in rcdatiori to those proceedings. 
Chandra Mohan v. Balpoith 

I. Ii. B. 26 Calc. 869 

10 . ... nnder 

PemU Code (Act XLV of 1860), a. J02--Giting 
ftdae eoiditneer-^lHwaligtUian by Police. No fianc- 
tlon In^r a 106 of the (Criminal Pnieetluro Code ui 
neoOBBaiy for taking cognisance of an ofTcnce undent 
a 192 of the Penal Code when the alleged false 
evidmto is said to have been fabricated, not in 
relation to any proetH)ding p(«iuling in any Court, 
but in tho eoiiiso of an invesligation by the police 
into the matter of information received by them. 
Chandfo Median Bancrjee v. Balfour, I, L. R, 26 
Cdfo 869, distinguished. Jaqat Chandra Mozi/m- 
DAB V. QuHRN-EiiriiKas . I. L. B. 26 Galo. 786 

8 0.W.ir. 491 

11 . Charge under s. 82 of Be- 

gistration Aot (III of 1877), it is not necessary 
that sanction should be given before instituting a 
charge under a 82 of the RA*gi.Hiration Act. (Ion 
Nath v. Kuldif Singh . I. !«. B, 11 Galo. 666 

12. Criminal Procedure Code, 

i. 196 — Regiatration Act, a. 4h--^nclion of Regia- 
trar-^ondition precedent to trial for forgery of vnU 
ngiattred. A Sub-Registrar acting under a 41 of 
tbs Registration Act, 1877, is a Court ” within the 
meaning of a 196 of the Oode of Oiminal Prouediire. 
His sanction therefore was hdd to be noceasary 
under a 196 before a (Mminal Court could take 
cognizance of an offence committed before the Ko- 
ffktM while ao acting, in rs Vrnkatachala 

^ I.li,B.10Had.l64 

' H — Pdiceoffeer acting 

wodor a ddl-^ProaeetUion for giving faUe ep'ideiicc 
to a fAko a/kor, A police constablo taking down 
a etatement under a 161 of the Criminal Procedure 
Coda is not a Judge, nor is the place where he offi- 
eJatesa Cburt His sanction b thoiefore not neces- 
sary under a 196 of the Criminal Procedure Code, 
tea prosooution for a false statement made to 
him, whether the charge be framed singly or alter- 
native. (hn»N-EllF1188 V. ISMAL TALAD FaTABU 

I. la XU Bom. 669 


BAVOTZOZr FOB PBOaBCUTION mull. 

2. WHERE SANCTION IS NECESSARY OB 
0THERW1S£-H»fild. 

14, BegiMratian Ad 

{in of 1877), a. di^Forgtd documcai regiatered 
by Svb-Regiatrar. A Sub-Registrar acting under 
a 34 of the Registration Act, 1877, is not a 
“ Court ” within the meaning of s. 195 of the 0)dc 
of Criminal Procedure. ()uhn-Emfbkss v. Subba 

I. Ii. X 11 Mad. 8 

16. Regiatration Act, 

1877, aa. 82, 83. Certain persons were charged with 
offences falling under a 82 of the Indian Registration 
Aot, 1877, and also with forgery of a ^oument 
presented to, and registered by, a Sub-Registrar ; 
the Sub-Registrar having granted sanetitni to pro- 
BfMsute the persons concerned without holding any 
enquiry, the Sessions Judge referred the cose to the 
High Court under a 216 of tho Code of Criminal 
Procedure, in order that the commitment might bo 
quashed on (he ground that there was no legal sanc- 
tion. Held, that no sanction was ncc(*Hsary as to 
the charge of forgery and that the provisions of 
a 195 of tho (}odo of Criminal Procedure were 
not applicable. Qunen-Emprkss v. Vythiunoa 

I. Ii. B. 11 Mad. 600 

10 , Bub-Regiatrar^ 

Forgery-^Pennl Code {Act XLV of I860), aa. 463, 
467 — Court — Judicial inquiry — Adminialraiive in- 
quiry. A Sub-Registrar under the Registration Aot 
(111 of 1877) is not a Judge and therefore not a 

Court ” within the meaning of a 196 of tho Cbde 
of Oiminal Procedure (Act X of 1882). His sanction 
is therefore not neceinaiy for a prosecution for for- 
gery in resp^t of a forged document presented for 
registration in his office. In re Venkatachala, /. L. 
R. 10 Mad. 154, dissentod from. The word ** for- 
gery ” is used as a general term in a 463 of tho Penal 
Code (Act XLV of 1860) ; and that section is referred 
to in a comprehensive sense in a 105 of the Criminal 
ProeodureCode (Act Xof 1882), so as to embrace all 
species of forgery, and thus includes a case faUing 
under a 407 of the Penal Code. Tho deOnitlon of 
** Court ” given in tho Evidence Aot (1 of 1872) is 
framed only for the purposes of the Aot itself, and 
should not be extend!^ beyond logitimato scope. 
Distinction between a judicial and an administrative 
inquiry pointed out. QuHXN-EMrBHBS a Tulja 

I.L.X18Bom.88 

17. — . — Regiatration Ad 

(III of 1877), aa. 34, 36, 41--Forg€d documant re- 
gialtndbyStk-Regiatrar. A mortgagor was ohaig^ 
with making a fraudulent alteration in his mortgage- 
deed which was thou xegietered by a Sub-Registrar- 
Heto, that the sanction w the Sub-Bogistzar was not 
ne^Bsaiy for a proseontion on a oham of forgery- 
In re Ventotaekala, I. L. B. 10 Mad. 164, and 
Qnun^Xmpraaa y, 8Ma, I. L. B. 11 Mad. 8, 
explained. Qum-EiiPHiSS v. Sobbanadbz 

LlaXlAXmlfOl 

18. BdgklMionAd 

(111 of 1877), aa. 72, 76^** Oowi ^^^ndion for 
proaeeution for perjury. A Begistcar acting 
under the Registration Aot» as- 72—76, is a Court 
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SAS<mOTK VOB nt08BOUnOV-«oiiM. 

2. WHERE SAECnON IS NECESSARY OR 
OTHERWIBE-«oiKd. 

for tho purposes of the Criminal Procedure Code, 
e. 195i end his sancUon is therefore necessary 
for a prosecution for perjury committel in respect 
of the representation of a document to him for 
leaistration. ATauvrA v. Ganoayya 
^ X L. B. 15 Had. 188 

10, Registrar — 

** Court” — Registration Ar/| 1H77, s, 73, A Registrar 
acting under s. 73 of the Registration Act, 1877, 
is not a Court within the rueaning of h. 105 of the 
Code of Criminal Piocoduio. Atehayya v. Oan- 
•inyyti, I, L. R> 13 Mad. 13S, dissented from. 
Qu>:isn-Kui*»E8S V. Ram Lal 

XI..B. 16 AIL 141 

SO. “ Court Col. 

JfrU)r^A ppraisement proceedings^ Bengal Tenancy 
Act ( VUl of 1885)f ss. 89, 70. The word “ Court ” 
used ill H. 105 of tho (‘Jriminal Pi'orediirt* Codo, with- 
out tho previous saneiion of which oiTeiiooM thonnii 
n-forreii to, eommitteil liefoiv it, cannot Imj taken 
cogidzanco of, has a Avidcr meaning than the words 
“('ourt of irnstico " as deQiied in s. 20 of the Penal 
Code. It iuclndim a trikiunal emfiowerod to diuil 
with a particular matter, and.aiithoriml to mceivn 
I'vidciK'o bearing on that matter, in order to enable 
it to arrive at a detenninatiun. A Colhu^tor noting 
in appraisement proceedings under ss. 09 and 70 of 
the Btmgal Tenancy Act is a Court within the iiinaii- 
iiig of tiie tenn as there used. Where therefore 
in certain appraisement proceedings sonic rent 
ivrfd]«ts, which were alleged to lie forgeries, woro 
tiled hy tenants liefura the Collector, and prm'iiodiiigs 
Here siihsequently taken against them lieforc the 
Joint Magist rate charging them with offences under 
fis. 456an(l 471 of tho Penal Code : — Held, that tho 
Joint Mf^gistrate eould not take cognizanco of the 
offences charged without tlie previous sanction of 
the Collector having betm granted. llAunooiioirs 
Sahoy c. Koxib SiKon aiias < Joyaf. SiKon 

I.L.B.17 Calo. 878 

2L Criminal Pro- i 

ffdnre Code. (Arl X of 188'J), s. tOfi^-^Comidaint made 
io potirc^Penal Code {Art XLV of 1800), s. 211-- 
Prostetdion for layimj false thargs. A c^omplaint 
^le ladore tho police and judicially doclnred to be 
islse is not an offence ” committed in or in relation 
to, any proceeding in any Court,” within the mean- 
ing of siib-s. (6) of s. 195 oft he Criminal Procedure 
v.ode (Act X of 1882) ; and no sanction is thcroforo 
neniRsary for the prosecution of tho complainant 
8. 211 of the Penal Code. Putiram Rcttdas 
Mauomxo Kasbm . 30,W.B'.88 

4 , ProaecQtlon for falsa obarge 

» complaint mado at police station— Cn- 
Proeedwt Code, 1872, s. 408. A complaint 
P®]}®® station is not made before any Civil 
«« ** proved false, prosocii- 

iif? require the sanction of any Court 

s. 468. Code of Criminal Procedure. Gov- 
Bincal V. Gokool CuUNDUa Ckow- 
Cr.41 


BABOnOlPFOB FBOBBOUnOB-Hnafd. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWlSE-confd. 

Ram Runjuk Buandari a Madhub Ghosb 

86 W. R Or. 38 

8A Giving fUse evidence before 

a police patel — Criminal Proeedure Code, 1872, 
as. 407, 408-^Bom. Act VUl of 1807 ( Village Poliu), 
a. 13-- Penal Code {Art XLV of ISOO). as. 181, 191, 
and 193. A person who makes a false statement 
upon oath before a police patel acting under s. 13 
of Bombay Act Vlll of 1867 gives false evidenoe 
within tho meaning of s. 191 of the Penal Codo, and 
is pimishahlo under s. 193 ; but his trial for that 
offence roquirnd no saiiclinn, a [)olic« patel not being 
a Criminal Court within tho definition of s. 4 of tho 
Coiie of Criminal Procedure (soo s. 468), although 
offences under Ch. X of tho Penal Code committed 
before the sarao oilicer cannot Ijo tried without & 
sanction. {See s. 467 of tlio Codo of Criminal ^o« 
ceduro.) Impkiiatuis v. Irrasapa 
i I. Xi. B. 4 Bom* 479 

84. ... Prosecution of police patel 

— Criminal Procedure Code. {1872). a. lOO-^Romhay 
Vill^je Ptdiee Art {VIII of 1807), a. U-^Bondiay 
Ptdice Amendtm'nt Art {I of 1870). Tho ^iroHeou- 
lion of a ]H>lice patel, for an olTeiico committod by 
I him in h i.s official caiwicit y as such, needs no previous 
Bimtition. Tho provisions of the Bombay Villago 
Police Act (VIII of 1867), s. 9, ns amended hy thi» 
Bombay Police Amendment Act (1 of 1876), nwlera 
|ioli<H) patel rrmiovcahlo from his office without tho 
previous siinction of Covcminoiit, and thcn)(ore s. 
466 of tho Criminal Procedure Cofle (Act X of 1872) 
did not apply. Impbratjiix v. Biiauwan Dwkaj 
I.L.B.4Bom.'367 

86. Frosecution on alternative 

obarge — Civinff false cvulence ivi one Court or in 
another — Criminal Procedure Code. 1872, s, 470. 
Wlien it is inti'rided to charge a person with having 
maile a false statement in the Courti of a Magistral!* 
or, alternatively, a false stalenient in the Court of a 
Rulnmlinatt! Judg.!, then! inusl ix) a proper sanction 
for a prosecution ou oacli brouch of the alternative. 
In re KatjAJI Sitaram . 11 Bom. 34 

80 . - Arcasett to whwa 

pardon has been tendered, eonlrtulirtory statemenfs 
of — False evidence. When a pardon is legally tmi- 
dcrod to tho aecusiNl under m. 337 of the ( Criminal 
Froiwiluro Codo (Act X of 1882), and tho aeimscMl 
makes a statement on oath which lie retracts in a 
Bubsiiquont judicial procooding, a proper sanction is 
nocoBsary for a prosecution for giving false ovidsnoe 
on oaeh brandi of tho alternative charges. In rt 
Btdaji Silaram, 11 Bam. 31. folio w'od. QuEm- 
Emteess V. Dala Jiva . 1. L. B. 10 Bom. 190 

27. - — - - Criminal Prou- 

dure Code {Aet V of 1898), a. 339--^Tender of pardon 

Tfiid of person who, having accepted a pardon, has 

not fulfilled the conditions on which it was offertdr— 
Prosecution far giving false evidence — Sanction of 
High Court. No prosecution for tho offence of 
giving false ovidenco in respect of statement made 

16 8 2 
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BAHOTION FOB FB 08 BCrCJTZOV--«oiilA 

2. WHERE SANCTION. IS NECESSARY OR 
OTHERWISE— ecmfcl. 


by a penon who hw aooepted a tender of pardon 
•hould be entertained without the eanotion of the 
High Court, as pcoYided by s. 339, cl. (3), of the 
Code. Quun-Empbiss v. Nath 

L li.B8TOalo.187 


88. Oharge of forgery— Forped 

doeuNieiiiiMecItnctinfaMe — Power of DeptUy Magia- 
ffiota— Ofimtnal Procedure Code, 1861, sa. 169, 170. 
A Deputy Magistrate could not commit a person 
for foigeiv under a 170 of the Code of Criminal Pzo- 
oeduie when the CSvil Court had sanctioned the 
pilsoiier*e committal under s. 160, unless with the 
express sanction of that Court. QnuuN v. Dwabka- 
XATH Bosx . 8 W. B. Or. 81 


89. ■■ Forged document 

need in OivU caee — Power of MagiatraU — Crimu 
aol Procedure Code, 1861, a. 170. S. 170, Code of 
CriminM Frooeduie, referred only to oases where a j 
forged document had been put in evidence in a Civil ; 
or Criminal Court ; in other cases, a Magistrate was ; 
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10 W. B. Or. 6 ! 


go. ■■■■'■■ — ■ Crimintd Pro^ • 

esdars Code, 1872, a. 460 — Proaeeution of wUneaa for j 
forgery. The sanction required by a 469 of the | 
Criminal Frooeduro Code as a condition precedent to : 
the prosecution of a party to a civil suit for forgery 
of a document given in evidence in such suit is un- 
necessary in the case of persons not parties to, but 
witnesses in, the suit, who are charged with the 
forgery of the document Jointly with a party to the 
suit EADABA VlBABA V. QUXBK 

I. li. B . 8 Bad. 00 

gL Offenoe before or against 

3Cainlatdar*B Court — Code of Criminal Procedure 
{Ad Z of 1872), a. 468. The Mamlatdar’s Court 
eonitituted by Bombay Act m of 1876 was a Civil 
Court within the moaning of a 468 of the Code 
of Criminal Procedure ; therefore a complaint of an 
offenoe mentioned in that section, when such offence 
Is committed before or against the Mamlat^rV 
Court, could not bo entertained in the CMminal 
Courts exoe^ with the sanction of the Mamlatdar’s 
Court or of we High Court to which it is subordi- 
nate. In re Sayavta . L L. B 6 Bora 187 

88 Departmental inquiry Intb 

the.miMondnot of a revenue oflloerWiidt- 
eied wooeedin^BondHiy Revenue Code {Bom. 
Ad Y of 2879), M. 196, 197~^riminal Procedure 
Code (Ad X of 1882), e. 105. A Collector, on 
leoeiviiig infonnatlon that his Deputy Ghitnis had 
attempted to obtain a bribe, ordered his Assistant 
Collector to make an inquiry into the matter, with 
a view to taking aetlon m&r a 32 of the BomlMy 
Land Revenue Code. The Assistant Collector 
found on inquiry that the charge of bribery was 
unfounded, and ^ve a sanction to prosecute the 
informant and hu witnesses for giving false evi- 


dence. This sanction was revoked by the Collector. 
The CAiitnis appealed to the High Cburt against the 
order revoking the sanction. Hddt that the 
inquiry made by the Assistant Collector was a 
departmental inquiry, and not a Judicial proceed- 
ing, and that the Assistant Collector, while hold- 
mg the inquiry, was not a Court. No sanction for 
prosecution was theroforo necessary under a. 196 
of the Criminal Procedure Code. In re Chotalal 
Hathubadas . I. Ii. B 88 Bom. 986 

gg, Ohargo against Village 

Magistrate for alleged ofibnee while aotlng 
not In a Judicial oapaolter— CWmtnol Pro- 
cedure Code, 1898, a. 197^Mad. Beg. XI of 1816-^ 
Penal Code, a. lO^udge. A Village Ma^tate, 
having been apprised of a disturbance m his village, 
foroibily separated the combatants, one of whom 
thereupon preferred a charge against him of causing 
hurt. The complaint was taken by the Sub-MagiB- 
trate upon his file without any previous sanction of 
the Government or other authority mentioned in 
s. 197 of the Co^ of Crimbal Procedure. The Vfllsga 
Magistrate raised the objection that the prosecutum 
could not legally bo proceeded with until such sanc- 
tion had bow first obtained. The Sub-Magistrate 
hold that such sanction was unnocossary, and kept 
the case on his file and commenced to enquire Into 
it. The Village Magistrate presented a petition to 
the District Magistrate raising the same ground of 
objection, whereupon the District Magistrate quash- 
ed the whole of the proceedings, holding that the 
Sub-Magirtrate had no jurisdiction to try the case 
agaiifst village officer without sanction having been 
first obtained. HeM, that sanction was not necessary 
under s. 197 of the Code of Criminal Procedure. 
The Village Maj^istrate, whilo preventing an offence,' 
was not acting in the capacity of a Judge or apuUid 
servant not removeable from office without the 
sanction of Government, and therefore the sanction 
referred to had no application. Hdd, also, that the 
order of the District Magistrate quashing the pro- 
ceedings of the Sub-Magistrate was passed without 
Juris^ction. Semble: T^ta Village Magistiate 
exercising jurisdiction, and trying an offender 
under Rogmation XI of 1816, is a Judge within the 
meaning of s. 197 of the Code of Criminal Ftooeduis 
and s. 19 of the Penal Code. KaimABAin Cnnie* 
SouGoundak . . l.L.B88Mad.‘640 

84s. Disobedionoe to ondor pro* 

miil8atedbytheGtovelmmont--Crisiteaf Pfth 
eedore Coda {Ad V of 1898), a. lOd^PmuI Code (Asf 
XLVoll860),a. m^Spidmie Diaaaaaa Ad {III 
ofl897y (fertain persons wore dhaiged with having 
disobe:^ an order promulgated bv tee Government 
under the Epidemic Diseases Act (III of 1897), and 
were acquitted* .,on the ground that the 
tion reqiured, under s. 195 of the Code of Oiiiiiw 
Procedure, the previous sanction of tee pubBe 
servant who had promulgated tee order. Saaotkii 
had, in fact, been grants by tee Ghaifmaa ^ 
Municipality in whloh the order was disobeyed | oil 
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2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE-HxmeU. 

the MAgiatnto held that inch Chairmui wu not the 
public servant who had promulgated the order, and 
that it was not shown that he had been speoially 
empowered to grant the sanction. that the 

order of acquittal was wrong. Liasmuoh as the 
order in question had bom promulgated by the 
Government, and not by any publio servant, no 
ssncticm was required. Quebn-Empbess v . I^uth 
(1000) I.L.B94Had..70 

86, Publio serwant— Crtmtnal 

Proudure Code (Adt V of J898), s. lOT-^NteeaeUy for 
eandion to prosecute pMic aervant-^asee in which 
the fad that accused is a pMic servant is a necessary 
dment in the ogena^—City of Madras Municipal 
Act (Madras Act I of 188/), s. 84L Under s. 341 
of the City of Madras Municipal Act, any person 
bringing or causing to bo brought timber within the 
City of Madras without a Uoense, obtained on pay- 
ment of a fee, is liable to a fine. 'Llio Superintendent 
of the Gun Carriage Factory in Madras, who is an 
officer holding a commission in the Royal Artillery, 
brought or caused to bo brou^t timber within the 
aforesaid limits, without license. On a com]^int 
being lodged against him umior the section, it was 
contended that he was a public servant, within the 
meaning of s. 107 of the Code of Criminal Frocodtiro, 
and that the Court could not take cognizance of the 
offencte, inasmuch as the sanction referred to in 
a 197 had not boon obtained. Neld,that sanction 
was not necoHsary as the offence charged was not one 
which could bo committed only by a public servant, 
nor did it involve as one of its elements that it had 
been committed by a publio servant. Nando Lai 
Basok V. Miner, L L. R. 26 Calc. 852, followed. 
MubiCIFAL COMMiaSXOMEBS TOB THE ClTY OT Mad- 
bas V. Bell (1901) . . I. L. B. 26 ICad. 16 

36. Tahsildar— Cftffu'Bol Pro- 

cedure Code (Ad V of 1898), s. m-^-AUegsd forgery 
of documents submitted to Tahsiidar hoUing inquiry 
as to transfer of names in Land Register^Revenua 
Court -^Necessity for sandion to prosecute offender, 
A Tahsiidar, whm holding an inquiry as to whether 
a transfer of names in a land register diould be 
made or not, is a Revenue Court ; and, before a 
party to any proooodipg in sudh a Court oan be 
Wosocuted for an offonoe referred to in a 195 (c) of 
mCodeof Criminal ^oeduie, sanotion should be 
^b^uied. Quebn-Emfbess v , Mveda SHsm 
UWO) . . . LIi.B.a41bd.iai 

3. WHEN BANCnON HAT BE OBANXED. 

1. Banotloii preTiona to pro- 

Mratioa— Jurtedfclton of tr&unidwUhiout sandion 
comndion^^mind Proesdure Code, 1861. 
•• 167, 8. 167 of the Code of Criminal Fkooedura 
>aqiu^ that aanotkm to pioaeoationB therein men- 
Boned should be given beloie any anoh proseoutUm 
w oommenood, and until the sanctum was ob- 
taii^, ^ tribunal by whioh the offence was 
tnahle had no Jnriadiotkm, and a oonviotioa 


3. WHEN SANCnON MAY. BE QRANIED^ 
could. 

founded on evidence taken without such sanotion 
would be bad. Rbo. v, Pabsbbam Kbshav 

7 Bom. Or. 01 

8u Queen v, Mohima Ghundbb Chuokerbutty 
7 B.Ii.B.26:16W.BCr.46 

2. Proaeotttion for perjuxy— 

Sanction after order for commiUal to sessions, Sano- 
tion to a prosooution for perjury may be given by 
the Court before which the perjury was committed 
at any time, even after the order for commitment 
to the sessions had boon made. Quebn v, Golab 
Singh . 8 B. L. B. A. Or. 10 

Queen v. Lekrraj 

2 N. W. 182 : Agra F. B. Ed. 1874, 206 

8, . Banotion “ at any time 

Criminal Procedure Code, 1861, e. 169 — ^'At any 
time** The words “ suoh sanotion may be given 
at any time '* in s. 109, Code of Criminal Procedure, 
must be oonstnied reasonably, and any time" 
meant a time which did not unduly prejudioe tho 
party to be piosoouted, or put him in a worse 
position than ho was before. Sebtabam Sahoo 
a SuBwaoLAM Sahoo • 18 W. B. Or. 62 

4. — Sandion after trial 

and conviction — Criminal Procedure Code, 1872. 
e. 470, Under tho words **at any time" in a 470 
of Act X of 1872, sanotion to prosecuto could not bo 
given after tho trial and conviction of tho aocused 
person. Empbbss or India v. Sabsukh 
^ I.1I.B.2A11688 

6. Charge of false 

evidence on alternative statements after tender of par^ 
don. sanction necessary for a charge of giving 
falw evidenoo made by tho aoousod in rotiaoting 
in a subsequent judicial proceeding a statement 
made by him on oath after a tender of pardon can 
only be granted before, and not after, the oommenoe- 
ment the prosecution. Quben-Ehpbesb a 
Dala Jiva . • . I. Ill B. 10 Bom. IBO 


- - Code of Oritnind 


8 . 

Procedure (Ad V of 1898). ss, 195. 203--^Hdion to 
prosecute for bringing a fdse comgkdnl^Pend Cods 
(Ad XLV of 18o0). s. Zll^Pdke-repori dsdaring 
eomglaint fdso^A^ieaUon for inquiry into the com- 
jdainl--~Oomplaint~^vdieid ddermination. Anap- 
plioation for an inquiry into their complaint, made 
by porsonB in showii^ cause why they idionld not be 
pfoseouted for bringing a complaint declared by tho 
polioe to bo false, is in effect in tho nature of a ooni- 
daint, and sanotion for proaocution or bringing a 
fidse oomdaint cannot bo given unless and uatU that 
complaint is indiou^ydeteitniaod. " Judi o isl deter- 
minatioa" ofaoomplaint does not noeessarily mean 
the trial of the persons against whom tho complaint 
is nuMle, tot mesns the finsl determination of the 
matter d the complaint by the officer holding the 
inaairy.upoaevidenoepiodaced before him. Qiiecii- 
Rtipris r Sham LaA. I, L. R. 14 Ode. 707; 
Sk&h Kddb Aliy. Empress. 3 0. W. N. 490, 



% 
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BAS’CTION FOB PROSBClffflOW— eoiilil. 

8. WHEN SANCriON MAY BE GRANTED— 
conM. 

followed. Sahiram Agaewaliul o. Jibuj ^mab 
(1000) . . 6 0.W.N.a64 

4. NOTICE OF SANCITON. 

; 1, NecoBBity of notice— Criwi*- 

naZ Proccdttfc CWb {Act X of 1SS2)f «. 196, cL e., 
para. 2. A mnction to ppowuuto, when applied for 
subsequently to the termination of t>ho pnicoedlngs 
in the e-ourse of whioli the offeneo is alleged to have 
been committed, ought not to bo granted, unlf^ss 
tl^ ponton Against whom the sanciioh is applied for 
has nod notice «)f the application and an op|xirtunity 
of being hcanl. ABBn.AKH Simoh i*. Khtjb Lall 

a, Crminnit Pro- 

cedure Code X of 1MS2), h. 196~^NfAict to acemed. 
Eddf by the Full BiMieh, that no notice is necessary 
to the ijerson against whom it is intended to proceed 
before tho Court, bofora which the alleged offence 
has been eomniittcd, can, under s. 196 of the Cri- 
minal l^ccdure OmIc, sanction a complaint being 
made to a Magistrate rcganling one of the offences 
spooiffed in that section, /n the matter of the peti" 
tmn of KBisHNAKriim Das. Krishnanuso Das v. 
Habi Bxra • • I, Ii. B. IS Cale. 68 

MAvaAR Rax v. Bxiiari . I. li. B. 18 AIL 868 

a, — i Criminai Pro- 

cedure Code, 9 . 195 — Notice to aecuced. A conviction 
for preferring a false complaint is not illt^ only l^ 
reason of tho prosecution having been sanctioned 
without notice previously given to the accused. 
Sanctioning a prosecution for an offence is a judi- 
cial act and the party to whoso prejudice it is done 
must be previously hoard and a judgment foriued 
upon legal evidence. In eases in which the Magis- 
tnto dismisses tho original complaint upon a report 
• tom the police, there is no legal evidence before 
him on which to form Ids judgment. In oases, 
hpWBver, in which tho Magistrate examines tho com- 
jdainant and bears the evidence and acquits or dis- 
^.ohaiges the accu»m], and then, without notice to the 
coMplalnant, sanctions his prosecution for preferring 
a false charge, sanction cannot bo said to be impro- 
perly givon. Quexn-Emprbss v, Bkari 

LL.B.10Mad.S88 

4 , ■■■ Crimimd Pro* 

eedure Code, a 19S-^€mi9aion to give rMict of sane- 
fioii io oecueed, A Magistrate, in disposing of a 
ofaaigo of thefts delivcrod the following judgment ; 
** Tho charge of theft of doors and windows is not 
proved at all against the accused, ^cy are ac- 
quitted.** There was no further record of the pro- 
ceedings. Immediately on the judgment being 
delivem, the pleader appearing for the acouM 
applied for sanction to prosecute the complainant 
unto IB. 182 and 211 of the Penal Goto The 
tofflotote refused to hear the application tiiien, on 
the ground that it was not the proper time fixed 
hlmtoheorapi^eationi. The attorney for the com- 
plainant^ whohad exp r c B B c d his wilUngneiB to have 


8AVOTZOK FOB FB08B(nm0V..-eeafd. 

4, NOTICEIOF SANCTION-Hxmelii. 

tho application heard and disposed of there and then 
intimated that he was prepared to show cause why 
sanction should not be granted, and askeil that notice 
of any future application might be given to the 
complainanU llio accused nmi'wcd tlio application 
the following day without notice to, and in the ab- 
sence of, the complainant or his attorney, and the 
Magislrato granted the sanction asked for. On an 
application to the High Court to revoke the sanetion : 
— Held, that the Magistrate did not exercise a propoii 
discirption under the circumstances in neglecting to 
give the complainant notice of the application, and 
an opportunity of being hoard. Kudabhath Das «. 
Mounsn CituMDisn (JnnoxsRBTTTTY 

^ I.L.B.16Oalo.601 

5. Criminal iVo- 

cedure Code {Act V of 1598), e. 195~-Omi99ion to 
give aeeueed oppoHunitg to he heard, Althou^ 
notice is not invariably necessary in coses under the 
section referred to, the grant of an order sanctioning 
prosecution is a judicial act, and thoro may cir- 
cumstances — (such as in those oases in which there 

I has been a difference of opinion as io the desirability 
I for granting sanction) — ^in which a proper discretion 
cannot bo said to have bei^n exerci^ unless tho 
persons sought to bo prosecuted have given an oppo^ 
tunity (o bo hoard. Panfapati 8astrt v. Bubba 
Samtri . I. la B. 88 Mad. 910 

6, CrimML Pro* 

cedure Code, e. 195^Nolice to aociueA--*Neemilf^ 
There is no hard-and-fast rule that notice must be 
^ven in all cases to an accuseti person before sanc- 
tion is accorded for bis prosecution. In the matter 
o/GoviiTDn(1902) I. Za B. 86 Mad, 688 

3. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION. 

L Mature of Baiiotlon-"P«f 

mievive nature of eandion-^Hieereiion of partg o6- 
toining eanetion^-Criminal Procedure Code, 1872, 
s. 458, Hie sanction to prosecute, contemplated in 
s. 488 of tho Criminai ^cedure Code, was not a 
direction to prosecute, but was a permission oranted 
to a private person to exercise his own nnfottned 
discretion as to whether he would take proceediags oi 
not In the matter of the petition of GbidsaSI 
Mondul. Gbiduahi Moudul vl UoniT Jba 

I. la B. 8 Gala 486 : 10 a Za B. 40 

8. SanOum hg Hi^ 

Court to prosecuiicn for perjurff^Preiuimptien 
proper pne^re wV he adopted. Where the Higli 
Court sanctions a prosecution for perjunr it Is im- 
plied that tho proper legal prooeduro mil Madoptad 
and tho proceedings instituted in a Court having 
jurisdiction to entertain iJia charge. KutM 
Singe v. Nabaxn Passib 86 w • & 14 

a Form of aaiiotloii--tois^ 

in writing and oftoeked to record Itisveiydei^ 
able that such sanction or dinotion dioula ba tt 
writing andattadiied to tonoord, 
means Iqgally imperatival QmnorfkXnME^^ 
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5. NATURE, FORM, ANP SCTFICIENCY OP 
SANCT10N--con(c{. 

4 T&oIaw does not 

require the flanction to a prosecution to be given 
in any particular form of words. Qoekv v . TjBKhra j 
^ S N. W. 182 : Agra F. B. Ed. 1874, 206 

5 ^ .... — Criminal Pro- 

eednre Coilf, 18ff2, a. JOS-— Form of sanction for 
wosecution for false mdencc^Sequisites of a ffoper 
sanction. A anneiion 1o proRcciite for giving false 
evidence should H}iocify clearly thi* Hlaionicni alleged 
to Ijc fttlae, m that tho person sought to bo charged 
may definitely informed what is tho criminal act 
alleffed auainst him. In re Jivan Amhaidas 
^ I.l..B.ieBoin.862 


6. - " Criminal Proee" 

dure Code, 1881, ss. 189-170— ‘SitaUment of farii' 
talar offences. When a Civil Court gives sanction 
to a proseeiition under m. 109 and 179, Godo of 
Criminal Procedure, it should slate with precision 
the ]iarticiilar oiTenoo or offences for the prosecution 
of which it gives sanction. Quken n. Ooma Moyiik 
Dkbea . ^ . . 13 W. B. Cp. 2B 

7, — General sanction 

— Prosetidion for false evidence — Penal Code, 
s. 193. A general sanction by a Judge to a prosocii- 
tion for giving false evidence under s. 193 of the 
IVnal Codes and for false verifieation, is not siiffi* 
dent. Theexac?! words upon which the prosecu- 
tion IS bused, and the exact offences W'hich the 
Magistrate is to investigate, should be pointed out. 
Qi/cex V. Kabticx Chuxdkr Holdar 

8W. BOr.68 

[Contra] Quern v. Kadir Bux oltcM Kadib Maho- 
UED 11 W. B. Cr. 17 

8 Prosecution under 

Criminal Procedure Code, 1872, s. 470 — Requisites 
of proper sanction. A sanction for a prosecution 
under a 470 of the Criminal Procedure Code must 
designalo the Court where tho false statement was 
alle^ to have boon myodo. and tho occasion on 
which it was committed. It is desirable, if not 
nc^wry, that in sanction for prosecution the de- 
Mription of the ofibnoe intended to bo prosecuted 
should bo stated in general terms, although details 
may bo omitted. In re Balaji Sitaram 

U Bom, 84 

0. . _ Criminal Proesr 

Code, 1882, «. 19S— False emdenM^SpmfUa- 
•mu of place and time of offence. A sanction to a 
prosecution for giving false evidence granted under 
«. 196 of the Criminal Procedure Code idiould specify 
the place where, and the time when, the alleged false 
ondenco was given, and in subBtanoe the assign- 
mmts of perjury, as also tho sootions of the Penal 
tMde under which proceedings are authorised. Ear 
Dial e. DooBOA Prasad . L L. B. 6 AIL 106 
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1882, should specify tho Court or other place in 
which, and tho oofasion on which, tho nffonce was 
committed ; and such sanction should not bo 
granted without a preliminary inquiry, when* such 
inquiry Is “ nocoNsaiy,’* within the inoaiiing of 
s. 470 of tho Code. Empiiuss v . Nakutam Das 

I.L.B.e A1L98 


IL -- - Upreification of 

particulars of offence — Criminal VrurvjttuTe Code, 
1882, s. 193 — False, evidence — Prelitniaary inquiry. 
In a suit on a bond, instituted in the Court of a 
Munsif, the question whether tho dt'fcndant had 
executed the bond or not was rofiirnnl to nrhitra* 
tion. The arbitrator decided that tho dr fondant had 
not oxecut(4 tho l)ond. and that it was a forgery. 
Tho Munsif disinisHed tlin suit in aornnlaiio(« with 
the awanL Tim defendant then applied to tho 
Munsif for sanction to prosecute tho plaintiff, 
without specifying in his application tho offoncos in 
respect of w’hich ho desin^d to prosecute. Tho 
Munsif granted sanction, merely observing that 
there were sufficient grounds for sanctioning tho 
prosecution, without giving any nnsons or 
specifying the ofTonco nr offenccts in respect of 
which sanction was grantod. HeM, that tho 
terms in which tho Munsif had given his sanction 
to a prosecution were not suffico'ently explicit, and 
that he should have mentioned tho soetioii or 
sections of the lV»nal Code undf^r which ho author- 
ised criminal proceedings to ho taken, as also in a 
general way tho offonco or offences to be charge4» 
the date of commission, and tho placo where 
committed. Further, that as tho Munsif himself 
hod not determined the question of forgery in tho 
suit, he should have made sumo inquiry to satisfy 
himself that there were materials to justify a pro* 
■ocutiou. Paxsotan Lal v. BrjAX 

I.L.B.6AU,101 


12, — — Omission to 

specify particulars of offence— False evidence— OrU 
minal Procedure Code [Act XXYof 1881), ss. 189 
and 1 70. Where persons w'ore charged with offences 
under ss. 471 and 193 of tho P^mal Code, oonunitted 
in proceedings before tho Civil Court, and for which 
therefore tho sanction of tho Civil Court was nocos- 
saiy under ss. 169 and 170 of Act XXV of 1801 
Hdd, that tho sanction, which simply gave permis- 
sion and did hot specify tho particular act or acts 
and the particular words which constituted tho 
offences, was insufficiont. Quern v . Gaiiind 
Geanpra Cbosb 

7 B. L. B 28 note : 10 W. B Or. 41 

18. — — Criminal Proce- 


dure Code, 1882, s. 19S— Necessary contents of apjdu 
cation for sandion. An application for sanction 
to pxoseonte for forgery or perjury must indicate 
precisely the dooumont in rospeot of which forgery 
is said to have been committed, or must set forth in 
detail the statements alle^ to be false diowing the 
idaoe where and the occasion on which such alleged 
Ddso statements were made. Balwant Sinob v. 
UniDSnoH. . LL.B18A1L203 
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iAirOTION FOtt PROEBOUnOET— eeiiM. 

S. NAl'DRE. FORM, AND 8UFFICIBNOF 
OFSANCnON-cmUl 

^ — 1 OfifninA PfO” 

eeAifi Cod/t (Ati Y of 1898]t s, IdS^NoHeo to person 
to proHemU whom sandion ts so/eghh^ProoSMogs 
hefors Sessions Oowi^Propsr exeroise of diseretion, 
A SeMdoni Court, whon grunting itnotion to 
piowoate under ■. 106 of the Code of Criminal Pro- 
oedure, diould eo frame the prooeedinge before it 
ao to enaUe the High Court to satiefy itself from the 
record whether the application for lanctkm has 
been properly granM or not. An order of a 
BoMlone Judge, aanctioning a proMCution, contain- 
ing nothing from which the High Court could con- 
olude that he had directed hie mind to the real 
queition in such caeei, namely, whether there was a 
ftirnd fade cam on which a proaoontion could he 
miltituted with a fair chance of aucoeae, the High 
Court revoked the sanction. Pampapati Sastrc v. 
SuBBA Sastbi 1. L. B. 28 Mad. 210 


U. 


Giving false ate. 


denes m a fudidal proeeeding-^PemU Cods {Ad 
XLV of 1880), s. 198 — Qraniing sandion to pfNh 
seoide govlhfd ofenders. A aanotion to proaeonto 
undertheproviaionaof a. 196 of the Criminal Pro- 
ceduie Code (Act X of 1882) must sperify the Court 
in which, and the ocoaeiona on which, the offence 
was committed ; and whore the offence is that of 
dving false evi^noe in a judicial prooeodingil (a. 193, 
Penal Code), it should further specify the particular 
statementa in respect of which the offence is 
imputed.. Where therefore sanction was granted to 
proaeoute certain persons, one of whom was a boy 
of eleven yean, for giving false evidence in a 
dacoity ease and the sanction did not contain the 
eaasutials referred to : — Hdd, that it was defective 
in form and could not stand, and that the Hi^ 
Court could not take it upon itself to rectify the 
informdity by supplying the necessary partionlars. 
Held, also, that the sanction for prosecution against 
tts boy-petitioner was unadvisablc in consideration 
of his youth, and should thenfore be revoked. 
Qobabdbovb Chowkidab o. Habibulla 

8C.W.M.85 

• 16. — Bsfnsed of sane- 

don under mistake or as bdng unnsesssa/ry, HeU 
' that the declining by a Court of revenue to sanc- 
tion % prossoutlon under os. 468 and 469 of Act X of 
1871^^ under a mistaken view of the law and under 
ttie impression that sanction was unnecessary, did 
not oonitituto sanction. Emprbbs ov Ivdu v. 
Babbukh . I li. B. 2 All. 888 


17. 


Statement by Cd- 


ledor that he has no obfedion to give sandion again 
after sandion by Deputy Cottsdor. In a suit by 
A for arrears of rent above AlOO a decree was 
passed^agaist B, C, and A wherein certain dora- 
ments filed by them were held to be forgeries. A 
(mpUsd for and obtained an order from the Deputy 
OoUeetor who tried the suit for leave to prosecute 
B Ind 0 in the Criminal Court. A afterwards 
appliea to the Collector for leave to prosecute AC, 
am A nhereupon the Collector passed the follow- 
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6. NATURE, FORM, AND SUFFiaENCT 
OFSANCTION-eoafd. 

ing order : " Sanction has already been given once 
1^ the Deputy Collector. I, however, have no ol^ 
Jection to give it a second time, as ^e petitioner 
desiresit." Dwasconviotedby the Sesrions Judge 
on a charge under s. 471 of the Penal Code. On 
appeal byD.—NeU, that no proper leave had been 
obtained to prosecute A and this defect was not 
cured by the subsequent proceedings, and the con- 
viction must bo quashed. Qubbn e. Maboia 
Chabdba Chuckubbuity 

7 B. If. B.2e : 16 W.B. Or. 46 

18. — — Stotesnsnt by 

Munsif that he has no obfedion to give sandion if 
evidenee is thought sufftment-^ufidenoy of sanc- 
tion, On an application to a Munsif for sanction 
to prosecute, the following order was made upon the 
petition If the petitioner thinks there is snftdent 
evidence against A, I have no objection to give such 
sanction.*' NsiAthat the order was a suifioient 
sanction to support a proseontion. In the matter 
o/ Jadu Nath Hasba v, Annoda Prosad Siboab 

11C.1..B,68 


16. 


Pond Codecs. 198 

-Snffldeney of sandion. Sanction for the prosecu- 
tion of the accused was accorded by an 
Assistant Sessions Judge in the following terms : 
** There is no donbt whatever that Tai, wji and 
Bala,'theiie three persons, made before mo oertain 
statements contradictory of the statements which 
they had made before the committing Magistrate. 
Therefore if from such statements of theirs they 
may be liable to any charge, there is sanction frem 
hero ” (f.e., I give my sanrtion) " for their proseon- 
tion." Hdd, that tbu gave snfiloiont sanotion for 
the prosecution of the accused under s. 193 of the 
Penal Code, and that it was not necessary that the 
authority giving the sanotion should specify the 
particulM section of the Penal Code under which 
the accused was permitted to be prosecuted.' Baa, 
V. Tax 8 Bom. Or. 24 


SO. 


Issue of warraat 


•— /mpfteJ sandion^riminai Procedure Code, 1861, 
s, 189, The obioet of the sanotion required hy 
s. 169, Code of Criminal Procedure, was to ensure 
that the prosecution should be instituted 4fter due 
consideration on the part of the Court before whdin 
t^ false evidence was given, or on the part of a 
Court to which such Court was subordinate. Tlfhena 
Macerate perused the papers of a case wfahfii had 
been forwarded to him by a Subordinate Magistiato 


District Superintendent Police .... 

adverse to the’^risoner, and the District Supetfai' 
tendent of Police requested the Magistrate to taw « 
a warrant against the prisoner, charging him 
giving false evidence, it was hdd that the issue 
warrant was a sufficient sanction under s. 169 citf 
the part of the Magistrate. Qumnr ja 
HossAiir . . . . 18 W.B.<M^v 

21. 


Sessions Judge to Magistrate-^Orimim^ 
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A NATURE, FORM, AND SUFFIdENCY 
OF SANCTION--om».| 

Codit lS72t «. 45A— Pn»ecii<toii for giving faUt 
evidence. An initniotion to the Magiatrate of the 
distriot by the Court of Sesaion, contained in the 
concluding aontence of ita judgment in a oaae tried 
by it, to proaocuto a peraon for giving falao evidence 
before it in auch oaae, waa heid not to amount to 
aanction to a proaocution of auch peraon for auch 
offence, within the moaning of a. 468 of Act X of 
1872, that aoction auppoaing a complaint, or at leaat 
an application for » aanction for a complaint. 
Empress v. Gobardran Das I. Ia B. 8 Au. fil8 

88. - - - Criminal Pro- 

cedure Code, 1882, m. 195 and 476^Nature of 
eanctionr-^anetion granted bg Court without appli- 
cation being made bp the person to whom it is granted. 
A sanction to prosecute under a. 195 of the Code 
of Criminal Inocoduro presupposes an applica- 
tion for sanction, and where no such application is 
made, a Court ought not to take upon itself to grant 
sanction, but riionld take action in the lAannor 
provided by a. 476 of the Code. Empress of India 
V Gvhardhan Das, /. L. B. 8 AU. 62, referred to. 
In the matter of the petition of Bavabsi Das 

I.L.B.18A11.6B 

88 — ; — Order of Munsif 

directing that Magistrate inquire into a ease — Cri- 
minal Procedure Code, 1882, ss. 195and 476 — **Sane- 
tion**—** Complaint ” — Civil Procedure Code, 1882, 
g. 643. On the 2nd August 1884 a Munsif, who was 
of opinion that in the course of a suit which had been 
tried before him certain persons have committed 
olTcncca under as. 103, 463, and 471 of the Penal 
Code, and that the prosecution ed these persons 
was desirable, made an order which he dcacribccl as 
passed under a. 643 of the Civil Procedure Code, and 
in which ho directed that the accused should bo sent 
to the Magistrate, and that the Magistrate should 
inquire into the matter. In May 1886, upon an ap- 
plication by one of the accused to the Distriot Court 
to “ revoke the aanction for prosecution mnted 
by the Munsif,” it was contended that the ^'sano- 
tion ” had expired on the 2nd February 1886, and 
had ceased to have effect. Held, by the Full Bench, 
that the Munsif’s order, whether it waa or waa not a 
sanction, was a sufficient ” complaint ” within the 
meaning of a. 195 of the Criminal Procedure Code, 
and that the limitation period prescribed W that 
section waa not apjdieablo to the oaae. Per Pvnat- 
Ram, C.J., and Straight, J.— That considering that 
c. 643 of the Civil Prooodure Code was closely similar 
to a 476 of the Criminal l^roceduro Groe, the 
Munsif a order might be taken as having been passed 
under the latter section. Also per Prthirah, C. J 
end Straight, J . — ^The words in s. 196 of the Cri- 
minal Procedure Code, “except with the previous 
■anetion or on the oomplaint of the public servant 
Pimeerned,” must bo re^ in ooimection with a 476, 
which was enacted with object of avoiding the 
iUcoBvenienoe which might m caused if a Munsif, 
or a Subordinate Judge, or a Judge were obliged to 
oppear before a Magtatiate and make a oomplaint 
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on*oath, like an ordinary complainant, in order to 
lay the foundation for a prosecution. The language 
of s. 476 indicates that whore a Court is actilig 
under s. 196, a complaint in the strict sense of the 
Code is not required, and that the procedure there- 
in laid down constitutes the “complaint” men- 
tioned in s. 196. IsuRi Prasad v. Sham Dal 

LII.B7 A11.871 


8Ai — Beport of police 

or medical ofUers-^ProseevAion under Bombay Mili- 
tary Cantonments Act, III of 1867. Reports of 
police or medical officers arc not a sufficient sanction 
for prosecution under this Act. A complaint on 
oath or solemn affirmation is necessary. Reg. v. 
Ladu 7 Bom. Or. 87 

85, -- — . Implied sancUon 

— Criminal Procedure Code, 1869, s. 168-^Penal 
Code, ss, 177, 193— Framing charge. The form of 
an accusation by a District Superintendent of Police 
under s. 193 of the Penal Code, docs not preclude a 
Magistrate from framing the charge under s. 177 ; 
the sanction of the District Superintendent re- 
quired under s. 168, Code of Criminal Procedure, to 
give the Magistrate jurisdiction, necil not bo ex- 
press, but might bo implied. In the matter of 
AsHRun IIossBfN . 10 W. B. Or. 07 

88. — Implied sanction 

—Criminal Procedure Code, 1861, s. 169. Where 
the Magistrate before whom a witness gave false 
evidence himself oommittod such a witness for trial 
his sanction of the prosecution, under s. 169 of the 
Criminal Procedure Code, was held to be implied. 
Reg. V. Muhammad Khan valad Imam Khan 

8 Bom. Or. 64 


87. — Implied sanction 

— JfVMecidton for nonattendance in chedience to 
summons — Unmifiaf Procedure Code, 1861, s. 168. 
Prosecution for non-attendance in obedience to a 
summons was entertained without the sanction 
required by s. 168 of the Criminal Procedure Code. 
EM, that there was an implied sanction for. the 
prosecution as tho conviction was by the same 
Magistrato whose summons was treated with con- 
tempt. Reg. v. Oanu bin Tatia Sblar 

6 Bom. Or. 88 


88. - Implied sancUon 

— Dirodim to eommtf. AVhen a Sessions Court 
direct a commitment, it must bo taken to sanction 
the prosecution out of which the commitment arises. 
Quxxn V. Lxkhraj 

8 N. W. 188: Agra. F. B. Bd. 1874. 806 


89. Letter from ginil 

Court to Subordinate Magistrato— Specification of 
sections of Penal Code for which sanction is given— 
Jurisdiction of Magistrate to commit under ether see- 
tion. Where a Civil Court, by letter to a Sub- 
ordinate Magistrato with committing powers gave 
sim^n for the proaocution of the accused under 
as. 463 and 471 tho Penal Code (making and using 
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A false document), and where the Magiatrate^ in 
committing the accuncd for trial, in i^dition to 
framing a charge under these soctiuns, added a head 
of charge under s. 193 (giving false evidence), it was 
kdi that the Magistrate hod no jurisdiction to 
commit the accused for trial on the last-mentioned 
head of charge. Ukq. o. Subi Sabi 

8 Bom, Gr. 88 

80. - SuggtHion that 

persim ought to he proeeeuted. When a Subordinate 
Magistrate, after trying a ease, sent the record to 
the District Magistrate with a suggestion that cer- 
tain persons ouji^t to bo prosecutccl under s. 211 of 
the Penal Code, the Uigh (^oiirt hM that this did 
not constitute a sanction to pruscciito. In the 
maUef o/ the petition of Kiirpu Nath Sinn am. 
Knipv Natu SiXDAB v. Griah CunBUMK Mookxk- 
JJM • ■ ■ a 1. Ic B. 18 Cftlo. 780 

81. Urimtnal Proce- 

dure Code, 8. J97'^Pro8ecution of public eervarUa 
- -</ udefiniteneaa of aanction. An older by the Board 
of Revenue sanctioning the prosecution of a Deputy 
Tahsildar by the Golloclor of the District for 
“ bribery or such of the charges set forth in the 
Deputy Collector's report os ho thinks likely to 
stand investigation by a Criminal Court " is not a 
legal sanction within the moaning of the Criminal 
Procedure Code, s. 197, and a commitment on any of 
such charges should be quashed. QuBKir-Krapress 
V. Samavibm . I,li.B.l6Mad.468 

88. — Criminal Pro- 

cedure Code, 88. 195, 475 — Preliminary inquiry — 
Penal Code (Act XLV of 1860), e. 189 — Criminal 
Procedure Code (Act X of 1872), a. 471. Where a 
Deputy ( -ommiiMioner issued a sanction to proseoute 
the accused upon an express application made on 
behalf, of a certain person against whom a chaigo of 
torture had been ma«ie, and which he found, from 
roaaons stated in his judgment, to be false : — BeU, 
taking the order to have been one made under s. 196 
ot the Code of Criminal Procedure, that it was 
pitper aanetion, inasmuch as it was given to a 
contemidatcd proseoution by a definite person. 
SembU : On the supposition that the order was one 
under s. 476 of the Criminal Procedure Code, 
that it was not necessary for the validity of an order 
under that section that there should be any evi- 
dence on the record contradicting the case which 
was thought to be false, or that there should be a 
preliminary inquii^. Although it may sometimes 
Wdl be that a j^mlnary inquiry ought to be held, 
the Adoption of a rigid iwe to that effect is neither 
xenderod imperative by the law nor is it desirable. 
In Ike matter of MuBy LaU Ohoae, I. L. P. 6 Calc. 
508 ; Queen v. Baijoo LaU, I. L. E. 1 Calc. 460 ; 

m Nalh Sikdar v. Orish Chunder JUuhrjee, 
J. L. E. 16 Cdk. 870, referred to and distinguidied. 
Bavbram Subka V. Goubi Natb Dutt 

LL.B.80 0nlo.474 
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38 . Criminal Pro- 

cedure Code^ 88. 476, 195— Sanction by AfagutraU 
for proaecution — Preliminary tar/siry. When ao 
Magistrate takes action under s. 47H of the Code of 
Criminal Procedure, it is not nci^esaary to the vali» 
diiy of his order tha the should bold a preliminary 
inquiry. Baperam Surma v. Oouri Nath IhiU, I. L, 
R. 20 Cak. 474, followed. Qi.'kk.n-Kmpiibss v. 
Matabadal • . I, L. iL 16 AU. 898 

84. Criminal Pro- 

cedure Code, ZV.9.V, 88. lO’i, 470-^anelion for proee- 
cuiion for falae utaiement made in proceedinga under 
Ijand AequMition Act (/ of 1894). Sanction under 
s. 195 of tbo Code of Criminal Procednro should bo 
given only on application made for it by some person 
who may desire to complain of the particular offence 
and whoso complaint could not bo entertained 
without such MAiiction. In the matter of Banarai 
Daa, I. L. E. IS AU. 213. and Baperam Surma v. 
Qouri Nath Dull, /. L. E. 20 Calc. 171, referred to. 
Dumoa Das Rujchit v. Quksk-Rmphrh.s 

I.L.B. 87 Gala 880 

86. BuffloiAney of sanotlon— 

Sanction of official auperior — Penal Code, a. 182-^ 
Criminal Procedure Code, 1^01, a. Pi8, Whore a 
prosecution of an offeiioo under Gh. X of the Penal 
Code was instituted by an inferior ministerial ser- 
vant under sanction of the authority of bis official 
superior, the provisions of s. 165 of the Code of Cri- 
minal Froooduro wore hM to have been oomplied 
with. Quxxn V. Ram Golam Sdtoh ^ 

llW.B.Op.a8 

See In the matter of the petition of Abdool 
Lutmsv 8 W. B, Gr. 8 

30 . Sanction of 

official anperwr — Criminal Procedure Code, 1861, 
8. J69— Judicial Commiaaioner aitting aa Seaaiona 
J udge. Whore the J udioial Commissioner ot Assam 
sitting as Sessions Judge, certified, in his oapaoity of 
Judge of the Chief Civil Court in Assam, that a 
charge of false evidence was entertainod with the 
sanction of the Distriot Court of Assam, to which 
the Court of the Munsif of Dobrooghur, before or 
against which tbo offence was comnuttod» was sub- 
ordinate that the sanction required by 

s. 109, Cofle of Criminal Procedure, had been given. 

Bapoobam Aiiam V. Gunoabam Kachabbb 

17W.B.Or.64 

87. Sanction msn- 

Honing wrong section of Code— Criminal Proeedwre 
Code, 1S6], 88. 169, llft—ProsacuHon under difirant 
section than that for which sanBion was dbtaimd 
The prosecutor applied to a Civil Court for bate 
to proBQOuto, under s. 170 of the Criminal Ftoaaim 
Co^, a witness who had appeared before the Ocmiti 
Ihe Court granted the permission as applied to 
The prisoner was tried for and convicted ci an 
offence coming under the provisions ots. 109ofMie 
Criminal Frooedure Code. HM, tot to ibentte 
of s. 170 in to permission to proseoute giBiitod .to. 
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tho Civil Court might bo troatod an Burpliuage, and 
that the prifiOTier inraa rightly convictod. Rica. r. 
Khvshal Hibaman . 4 Bom. Gr. 26 

88. - Sanction hy ofi- 

eial «uperior-^Disfrift Sitperintendeni of Police— 
^"Inferior minieterial officer ''—Criminal Procedure 
Code-f tSftl, a IdS, Tho sanction of a District Supor- 
intondcnt of Police to tho prosociitioii of a chafgo of 
giving false information not to such District 
Snpcrintoiidont himself, but to an Assistant District 
Superintendent, was hM to bo no sufficient 
sanction under s. 108 of tho Criminal Proof Hlure 
Code, 1861. Tho words *Miifurior tniriistcrial 
officer*’ referrod to public si^rvants of a lower 
gride than an Assistant Superintendent of Police. 
Quxrn V. OoTUBi CnuND 8 BT. W. 887 

39. Criminal Pfoce- 

duro Code, Wil, s. — Pereon charged with gitfing 
fahn information nntkr Penal Code, e. tH’i. Whore 
a person was aeciisod under s. 182 of tho Penal Code 
uith having given false information to a head 
coiuitahln, it was held that tho provisions of s. 168 
of the Code of Criminal Procedure, 1861, had 
hsen sufficiently complied with, inasmuch as tho 
lower Appel lato Court siaunl in its judgtiiont that 

the CaSo had boon forwarrlod under s. 182 by tho 
ufficfir in charge of tbo District Suporintondent's 
offico," the District Suporintondont Ixung tho official 
superior of tho head constable . * Qvbxn v, (Irish 
( hiURORR Sircar . . .19 W. R. Gr. 83 

40. Sanction given 

by Judge who alterwarde tried the rose — Criminal 
Procedure Code, 1872, s, 469. The Court doolinod. 
in this case to say under s. 460 of the Codo of 
Criminal Procedure, 1872, that a conviction was 
bad, bouauso the Judge who tried the caso and tho 
Judge who sanctioned the criminal pioocxslings 
was tho same person. Quhkn v. Subal Chitndrb 
(Iaroouly . . 88'W.B.Gr.l6 

41. Notice to show 

cause not a necessary preliminary — Criminal Pro- 
esdure Code, 1882, s, 195. An order under s. 195 
of tho Cede of Criminal Procedure sanctioning a 
prosocntioii for perjury is not bad by reason of notice 
to show oaiise not having been issued previously to 
^e person against whom such order is made. 
Krishnanund Das v. Non Bera, I. L. B. 12 Calc. 
^8, followed. Manoab Ram v. Bhhabi 

I.l«.&18 A1L868 

48. — Crimifud Pro- 

wrfttfc Code Ud X of 1882), sa. 196, 532— Charge 
wider Penal Code {Ad XLV of 1860), s. 124A. 
Die accused, who wm the editor, proprietor, and 
publisher of the Kesari newspaper, was chaigod 
tuider B. 124A of the Penal Cods with ezoiting and 
utteropting to exeite feelings of disaffootion to Qov- 
eniment by the publication of certain articles, eto., 
|u the KesaH in ita issue M the 16th June 1897. At 
w trial an order for the proseontion given by 
Govemment under a. 190 of the Criminal Firooedure 
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Code in the following form, dated tliily 20, 1897, was 
tenderiul in ovidenrn : “ Under tho proviHions of 
s. 190 of tho (^ode of Oiininal l^roeedure, Minsa Abas 
Ali liaig. Oriental TranHlalur to (loverniiient, is 
henthy ordered by His Excellency the ( lovernor in 
Oouneil to niHlcn a euinplaiiit AgaiiiHt Mr. Bal 
Gangi^harTilak, B.A., lJj.lt., of Poona, piiblisher, 
proprietor, and editor of the Kesari, a weekly 
vernacular nowH|Mipi‘r of Pcnhiu, and against 
Mr. Hari Narayaii Ookliale, of Poona, pririttT of 
tho said ncu'spapi'r, in respect of certain articles 
appearing in the said nowspajier, uiub^r h. 124A 
of the Penal Code and any other section of the 
said Code which may bo found to Im applicable to 
tho caso." Counsel fur the acciisf^d objectinl that 
the order was too vague, and should have simeifled 
the articles with rofcreiici^ to whiith tho aceused 
wan to be charged. Held, that tho order was suffi- 
cient and was odiniKsiblo, hut that, if it were 
not sufficient, thit eommitment might lie accepted 
and the trial proceeded with under s. .592 of tho Cm\o 
of Criminal Procotiiire. Qnrcn-KmprMs v. Mtrrton, 
/. L. R. 9 Bom. 288, followitd. (jrKRN-EMrHBsa 
V . Ral OaroadiiabTilar. I. Ii. B.88 Bom. 118 

48. . Sufficiency of sanction— 

IiCtter — Public servant -- Suhstantive offence — > 

Abetment — Fresh sanction — Gtimimil Procedure Code 
{Ad V of 1898), SB. VM, 197, 230— Penal CoiU {Ad 
XLV of 1860), ss. 109, 168. 'fho Inspcctor-Oonoral 
of Registration, Bengal, wrote a loiter to the Dis- 
trict liegistrar of Tippiwa, directing the prosecution 
of a Sub- Registrar on charges uiuIit ss. 417 and 468 
of tho Penal Code. Tho Siib-UegiHtrar was tried 
and convicted, niulor ss. 408 and 109, of allotment 
of forgery for tho purpose of cheating. At the trial 
it was contended on behalf of the aceused that there 
coiihl bo no conviction for ahotinont whon sanction 
had boon given for proseontion for tho Hubstaiitivo 
offence only. Held, that tho letter of the Inspector* 
General of Registration was a sufficient sanction to 
justify tho cunviotion, and that no fresh sanction 
was necessary under s. 230 of tho Criminal Procedure 
Code. Prokuliji Chandra Rex v. Emperor (1!H)3) 
I.L.R.80Gale.906 
B.C.7G. W.N.4e4 

44. Nomine of offender— Urf- 

minal Procedure Code {Afl V of 1898), s. 195 (4). 
a. (4) of B. 196 of the Co^ of (‘riminal Proooduro 
applies only toeasos in which, at the tiino of grant- 
ing sanction to prosecute, tho offender is uncertain 
or unknown. Whore there is no doubt as to whom 

■ the prosecution is to be directed against, the offender 

should ho named. Sbqiiwra v, Lima Bai (190 1) 

I. L. R 86 Mad. 871 

45 , Order in alternative— Urt- 

minal Procedure Code, ss. 195, 476— Order directing 
proseeuiion— Order framed in the aUemative held 
to be bad—Bevision. A District Magistrate, having 
before him an application for the grant of aanof 
tion to pioseoute a certain poison for peijuilM 
all^d the applicants to have been oommitteA 
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by that ponon in tho Court of tho District Magis- 
trate, passed an order in the following form: — 
“I. . . District Magistrate, BuJandshahr, 

hereby charge you • . . that you, on the 21st 

day of June, 1002, at Buland^ahr^in the course of 
the hearing of the appeal, Shib Dayd y. King- 
Emperor, stated in evidence before this Court,** eto., 
etc. ; *‘or I sanction proceedings against you under 
s. 182, Indian Penal Code, with giving false inform- 
ation,** etc., eto. ** I make the case over to B. 
DiM^nd for disposal. B. Hardoo Sahai will fur- 
nidi P. B in R500, and one surety in like amount 
to appear when called on.** Held, that this order, 
being framed in the alternative, was a bad order, 
and could not bo acted upon. Hasan Shah v. 
Habdso Sarai (1003) . 1 . Ii. B. 26 All. 284 

48. Ferjuryi assignment of— 

Criminal Procedure Code (Act V of 1898) ea, 195, 
el id), 334, 3i0,d. (/) and JJ/— Psno/ Code (Ad 
XLV of 18>i0], a. 193-Catha Act (X of 1873) 
er. 6 (5), 13* Although s. 105, ol. (4), does not in 
express terms render an asdgnment of perjury 
necessary, the application for sanction and tho 
order granting it, in rospeot of statements contained 
in a lengthy deposition, should specify tho pi^oular 
statements alleged to bo false, but the omisdon to 
dosois a defect cured by s. 537, unlessa failure of 
justice has in fact been established. Whore the 
alloged false statements wore not set out in the 
order of sanction but were specified in tho applica- 
tion for it, and also in the charges subsequently 
framed Ndd, that the accused was not prejudiced 
hf the omission in the sanction. Bahoanl Singh y. 
Umed Singh, 1. L. R. 18 AU, 203, Queen y. Kartiek 
Chunder Haidar, 9 W. B, Cr, 58, Queen y. CMnnd 
Chunder Qhoae, 10 W, JR. Or, 41 ; Queen y. Boodhun 
Ahir, 17 W. R. Cr. 32, In re Jivan Arabaidae, 
/• £. jR. 19 Bom, 382, Qeherdhone Chowkidar y. 
Eabibullah,30. W. N. 35, and Queen y. Soonder 
Mahooree, 9 W, R, Or, 25, referred to. Rakhal 
Obavdba Laha V. Empbrob (1909) 

I. L. B. 86 Oalo. 808 

A POWER TO GRANT SANCTION. 

L ' Implied power— Ch’imiaof 

Procedure Code, 1861, a. W^Proaeculion ofpMie 
emanL Upon the construction of a 167 of- tho 
Onminal Procedure Code that the section 

hr implication vested in the Court or authority to 
, wnom the Judge or other public servant not 
removeaUe, eta, was subordinate, the power of 
eanotioning or directing such prosecution. It did 
not say that the Government must give the power, 
but that it shall exiit unless limited or reserved. 
Bvery Court or authority therefore has it unleui 
there is a limitation. Qfbiv v , Kbutna Raw 

71Cad.68 

Fewer to eaaotion where 
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' Criminal Procedure Code, 1861, where no partionlat 
• individual had been accused. Essan Cbundib 
! Dutt a PuANNATH Chowdhbt . W. B. F. B. 71 


What OourtB oaa giwe aano- 


ao partionlar par^ Is aoonsed— deadiag com 
ior iuneeiioaiion, A Cburt had power to send a case 
te investigation to a Magistrate under a 171 of the 


, tion— CWififfio/ Procedure Code, 1862, a, 45A— 
. CoH aeilled vfUhoui evidenee, Tho Courts that 
I had jurisdiction to grant a sanction to proceedings 
; under a 468 of Act X of 1872, where the Court 
j before which the offence was alle^ to have been 
. committed, and the Courts to which such Court is 
: subordinate. In the mailer of the pdilion of Kasi 
I Chundxr Moeumdab. JnaauT Chundeb Moeum- 
I DAB V, Kasi Chundbb Moeumdab 

I.IbB.eOftlo.440 

i 

8.O. KaEI ChUNDBA MoEOOMDAB V, JUGOUT 

; Crundba Moeumdab 7 0. L. B. ,880 

A — Grtfiitnaf JProee- 

; dure Code, 1882, a, 195’^Sence eonmiited in pro- 
aenee of Caurtr-^Prdiminary inquirif—Caae aetUed 
: without evidence. It is competent for a Civil Court 
I before which a case may have been settled without 
; any evidence being «>ne into, and which has grounds 
; for supposing the ommoo of the nature reform to in 
; a 195 of tho Code of Criminal Procedure has been 
committed before it daring tho pendency of such 
. case, to make a preliminary enquiry, and thus satisfy 
I itself whether a primd facie case has l^n made out 
; for granting sanction, and, if so satisfied, to grant 
sanction for the presocution of the person allcfi^ to 
! have committed such offence. A sanction granted 
after such preliminary enquiry and based thereon is 
not illegal In re Kaai Chunder Motumdar, 1. L 
R, 6 Calc, 440, and Zamindar of Sivagiri v. Queen, 
I, L, R. 6 Mad, 29, dissented from on this point. 
Shashi Kumab Dby v, Shashi Kumab Dby 

I. L.B, 19 Oalo. 846 


6 . 


Power of Appellate Court 


to eanotion proseoution of abetment— 
Offence commitied hefore lower Court, Where an 
effenoo was commitM against a Court of first in- 
stance, tho Appellate Court to which it was subordi- 
nate was competent to sanction a prosecution under 
Cb. XI of the Criminal Proeodure Code, 1861. 
Sanction to such a prosecution might be given even 
if the offence was abetment In the matter id 
IsHAH Chundbb Ghosh • 16 W. B. 862 

8. Power of Civil Oourt— On- 

mtfiaf Procedure Code, 1861, a, 170, A Civil Court 
r^'lPr^ order, under a 170 of 

tion for an offence committed before^SieS^of 
the Principal Sadder Ameen on the Small Oauie 
side, that Court not being subordinate to the dvil 
Court Fr porfe MAHALiNaAiYAX . 8 Mad. 181 

7. Fotscr ^ CioR 

Court te onrnU or forgery or periury-'^'Cnminoi 
Procedure Code, 1882, ea, 195 and 475--Wi4nem 
of party to proceeding. The power given to a dtll 
Court under Gh. XXXV of the Code of Criari^ 
Ptooedure (Aot X of 1862) to take aotioai 
^^anyoffsnoeiefoRedtolnalOfi” isnot^ 


iii 
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lostrioted, in regard to ofibmoos relating to doon* 
monts, to such offencoa only whenicommitted by a 
party to the proceeding in which the document was 
given in evidence. It extends also to such offences 
when committed by a witnou of the parW. 'in re 
Divji TiLAD Bhayani • 1. L. B. 18 Bom. 681 

8. Power of Mamlatdar— 

SaneUan of Cctteetor'-'-'Proeeculicn of kulhami for 
false report — Criminal Procedure Code, 186U 
s. 167, The sanction for the prosecution of a kul- 
kami for making a false report as a public servant 
required by s. 167 of th6 Code of Criminal Procedure 
might be given by the Mamlatdar or by the patil to 
whom such kulkmi was subordinate. Tho sanction 
of the Collector was not necessary for that purpose. 
Reg. V. Malhab Ramghavdba . 7 Bom. Cr. 64 

9. . Power of Bevenue Court— 

—Criminal Procedure Code, 1872, ss, 468, 469, 470 
-•Prosecuiim for offence against public juslice and 
offence rdating to document given in evidence — 
“ SiAordinaiion *’ of Revenue Courts to High Court, 
Hdd (SrAKKiE. J., doubting), on a reference to the 
Full Bench, that a Court of Revenue was a Civil 
Court within the meaning of ss. 468 and 469 of Act 
X of 1872. Observations by Stuabt, C.J„ on the 
“ suboi^nation " of Courts of Revenue to the High 
Court within tho moaning of ss. 468 and 469 of Aot 
X of 1872. Emfbess v, Sabsukh 

I.L.B.B AIL 688 

10. Power of Dietrlot Magis- 

trate— Courf of Assistant ' Magistrate-~-Prelimu 
nary inquiry— Criminal Procedure Code, 1882, ss, 
195, 476, 'ilie Court of an Assistant Collector is 
not subordinate to that of the Bagistrato of the 
district within Gie meaning of e, 196 of the Criminal 
Procedure Code. Emfbess v, Nabotam Das 

1. L. B. 6 All. 98 
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That subordination contemi^ted some superior 
officer of police. Nor could me report of the police 
officer be regarded as a complaint under a 196 of tho 
Code of Criminal Proeoduro, and therefore no proper 
sanction had been obtained. Tho defect, however, 
was cured by a 637 of the Code of Criminal Pro- 
cedure, as no failure of justico had been occasioned. 
Ramasoby Lall V, Quben-Empbess 

I. L. B. B7Calo.46B 
4C. W.M. 684 

IB^ Criminal Pro~ 

cedure Code, 1872, s, 468 — Relative positions of a 
Magistrate of the first class, the Magistrate of the 
dislricl, and the Court of Session, Hdd (Oldfield, 
J,, dissenting), that, for the purposes of a 468 of Act 
X of 1872, a Magistrate of the ffist class was subor- 
dinate to the Magistrate of tho district, and conse- 
quently application for sanction to prosecute a wr- 
son for intentionally given false evidence before 
the former might, whore such sanction was refused 
by tho former, bo made to the latter, and not to the 
Cburt of Session, which had not power to give such 
sanction. In the matter of the petition of Gun 
- Dayal . I. L. B. S AU. 206 

18. — ^ — Criminal Pro^ 

cedure Code, 1872, s, 468 — Sessions Court — Magis- 
trate of first doss — Magistrate of district. For the 
, purposes of a 468 of tho Code of Criminal Procedure 
> (Act X of 1872), a Magistrate of the first class was 
' subordinate to the Magistrate of tho district : a sane* 
■ tion given by tho latter to prosecute a person for 
; intentionally given false evidence before tho former 
j was tiieroforo legal and sufficient, notwithstanding 
tho refusal by the former to give such sanction hini- 
; self. Semble : That tho Sessions Court had not 
power to give such sanction. Impbratrix v. Pad- 
• mavabePai . . I. L. B. 2 Bom. 884 


11, — Information hy 14. Criminal Pro- 

accused of offence— Report by a police of fedsity of ■ cedure Code, 1872, s, 468-^SHhordinate Judge— 
information^anetum by District Magistrate on \ District Judge, 1; or the purpose of sanctioning a 
vdice revori— Judicial ttroceedina—SubordiniUion ' criminal prosecution under s. 468 of the Code of 
Sf fwWceXTto DMrktM^uZ^€imrlai^ • Orimltal Plroce^re. tho (^urt of the SubonJinato 
OrmiMl Proudmre Code (^et F 0 / 1898), m. 195 i Jodgo wa».u^Mtotothat oftlioDi.teict JndRP, 
and 687— Penal Code (Act XLV of I860), s, 182, ; notwithstandmg that the subjoct-mattcr of the hti- 
llie accused gave certain information to the poUcc ; Ration in ^e former Court involved mow than 
who after investigating the matter reports that I R6,000, and an appeal lay direct to the High Court 
the information dven was false and constituted an j from tho decision of that Court in that matter, 
offence under ■. 182 of the Penal Code. Tho Impebatbix v. Labsuman Sakhar^ 

District Ifogistrate on this sanctioned the prose- • I. Ii. B, 2 Bom. 481 

ention of the accused, who was convicted and sen- ' 16. Power of second olase- 

tenoed under that section. The aoonsed appealed • Magistrate— CWmieoi Procedure Code, 1872, 
against the conviction Mid sentence. His appwwas | s. 467Sanetion for prosecution for giving false tn- 
heard and dismissed^ the Disfdot Magistrate, who \ formation to police offieer, given by second doss Magis- 
1^ previously sanctioned his prosecution. Onrevi- • trate of Udukh, A second clau Ifogistmte of a 
■ion the accused contemded t^t the District Magis- i talukh, not being tho official snporior of a police 
trato, having sanctioned his prosecution on tho ; station-house officer within tho meaning of a 467 

S plice report^ wasnot competent to bear the appeal • of the Code of Qriminal Procedure, 1872, could not 
dd, that, although police officers in a district were = sanction a prosecution under a 182 of the Penal 
generally subordinate to the District Magistrate, the | Code for giving false information to tho station- 
■uboidinatfon oontem]^ted by a 196 of the Code ; house officer. Quiiir v, Vblayudam Fillai 
of CUminsl Plrooeduzu was not suohsnboidinatfon. : I* I*. B. 6Mad. 146 
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Xe. Power of Sub-divlelonal 

HagiBtrate--Gf»ifi»fiaj Procedure Code, 1882, 
s. IBJh^andion to proeeeuia for ftiUe evidence grant- 
«d hy MagiMrate on revieing calendar. A Sub-divi- 
Bional Magistrate, after perusing the calendar of a 
case tried by a Magistrate subo^inate to him, sent 
for the record, and passed an order under s. 105 
of the Criminal Procedure Ctxle, sanctioning the pro- 
socntion of a witness in the case for perjury. 1/dd, 
that the order was illegal. Quevn-Empbiss e. 
Kurru .... I. L. B. 7 Mad. 660 

17 . — Power of Small Cause 

Court Judge— JVncf rdf fig hefore Regielrar — For- 
gery — Criminal Procedure Code (Act XXV of 1801), 

$. 170. A H|icciaily n*glsbtrcd bond was presented 
Iwfore the Small CauMt Omirt Judge for cxctciiiion, 
under a 53, Act XX of 1805, and a decree pasH^l 
Qpem it in nsual form. Subsequently the Regis- 
trar sanctium^d the prosecution of the decrec- 
Wder, on th«t ground that the Ixind was a forgery. ! 
The Small (.Viiise (\mrt Juilgo thoroufMjn, on appli- I 
cation made, without taking any evidencH) or making 1 
fiirtlicr inquiry, set aside the decree, and sanctioned i 
the prosi*cutioii under s. 170 of the Criminal ftocc- j 
dure Code. Hdtl, that ho was justitiefl in minctiotiing 
the prosecution, but not in setting aside the decree. 
Queen v . Nawab Singh . 8 B. L. B. A. Cr. 0 

18. Power of Civil Judge — 

Criminal Procedure Vode^ 1861, ea, 170, 171^Power 
of Judge to mate order where appliraiion had been 
made to Sudder Amem in whoac Court offence occur- 
red, and refused. The Civil Judge made an order, 
under ss. 170 and 171 of the Penal Code, dirocting 
thq Magistrate to investigate whether certain docu- 
ments used before the Sudder Amcen wore f<)rged, 

.^'>nd, if so, by whom. Held, that he had jurisdiction 
'= :tn make the order, notwithstanding the Sudiler 
Ameen had been applic«1 to and hiui refused to 
mffko a similar order. HAOHANArmi Bannbjke v . 

" Kanoaleb Mollau . Marsh. 407 : 8 Hfty 688 

10, - - - Power of Pisfriel 

Judge to order prosecution for forgery committed 
Iwfore ^vmsif --Witness-’- Criminal Procedure Code, 
1882, se. 108 and 470. Where a defendant in a 
suit in tlio Gburt of a Mnnsif applied to the Pistrict 
Judge for sanction under a 105 of theCkHle of 
CMminal Procedure to prow^cute a witnera who had 
given evidence in the MunsiPs Conrt in support of a 
do^ piudnoed as evidence before that Conrt, which 
had been found by the Mnnsif to be a forgery, and 
the Dist^t Judge refused the application, but, pur- 
poitiim to act under a. 470 of the Code, himsrlf 
ordetS the prosecution of such witness ^>-//rld, 
that the Judge’s order was made without Jurisdic- 
tion, the oflbnce in respect of which the sanction was 
diiected not having hnna oomnitted before him nor 
bron^t to his notice in the course of a JndicUl pro- 
ceeding. In the malkr of the petition of Mathura i 
Da7 . . . . I.L. B.16AU.80 I 

90. Power of SessiouB Judge— 

Sanetion given on inquiry ordered during trial 
Where^ during an inquiry into allegations that a 
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confession had been made under such ciTOumstaaoflB. 
ns to render it inadmissible in evidence, the Sestbnii^ ■ 
Judge accorded his sanction to the prosecution loi^ 
pcrjui^y of somoof the witnesses who deposed on be^. 
half of the prisunorH, the High Court considered suoib' 
a proceeding improper and eminently calculated to. 
defeat the object of the inquiry. Rko. v. Kashi- 
NATH Dinkab ... 8 Bom. Gr. 196 

91. -- - - Criminal Pro* 

eedurc Code, 1882, s. 195 — JSanetion to prosecute^ 
** Subordinate Court," what is a-^Sanetion to pro- 
secute refused by Subordinate Judge in suit over 
B5,0^-^urisdiclion of District Court to grant sanc- 
tion in cases to which appeal lies to High Court from 
Sufjnrdinate Judge. In matters relating to the grant 
of sanction to prosneute under s. 195 of the Criminal 
Procedure (todo (Act X of 1882), a Court is regarded 
08 " subordinate *’ to another Court where the latter 
is the Court to which an appeal from the former 
onliiiarily lies, and an application for Huch sanction 
must be iniulo to such Huperior Court oven in those 
particular caacM in which an apiMVhl lies to some 
other Court, e.g., t4> the High (kiurt. A docroe- 
holfler applierl to the first cUms Subordinate Judge 
lor sanction to prosecute his judgment-debtor under 
ss. 200 and 424 of the Indian Penal Code for fraudu- 
lent cxmccalmcnt of certain moveable property, 
worth almiit ili0,000, awarticd hy the deureo. This 
application was rejected hy the Suborrlinate Judge. 
The District Judge iloclincd to interfere on we 
ground that, the deeroo being appealable to the 
High Court, the High Court alone could deal with the 
application under s. 195 of the Criminal Procedure 
Gme. Held, that, though the decree in the present 
instance was appealable to the High Court, st^ as 
appeals frr>m the Court of the first class Subordinate 
Judge ordinarily lay to the District Court, the 
former wiw subordinate to the latter Court within 
the meaning of a. 126 of the Criminal Frooeduro 
Code. Jn re Anant Ramciiandba Lotlihab 

I. L. B. U Bom. 488 

22. — — Criminal Pro- 

cedure Code, s. 19&— Sanction for prosecution of 
witness for perjury by Village Munsif. V was tried 
and (sonvicted under s. 193 of the Penal Code for 
giving false evidence before the Ck)urt of a Village 
Munsif in a suit in which V was defendant. The 
Village Munsif sanctioned the prosecution of V under 
B. 195 of the Code of Criminal Procedure. Onappeal 
the Sessions Judge acquitted F on the ground that a 
Village Munsif hod no power to sanction the wissou- 
tion because B. 195of the Code of Criminal Ptocedoiu 
did not apply. Hdd, that the Vifiage Mugslf bad 
power to grant the sanetion, and that the objsotlon 
to the conviction was bad in law. QuBW-Emusa 
V. Venxatta I. li. B. U Mad. 786 

98. Crimindl Pro* 

cedure Code, s. 195-Sanetion for proaeenHen for 
giving false evidence ta a suit under Act XII of 1881 
tried by an Assistant Collector of the eeeoni-dhffh^ 
Sanetion granted hy CoUector^wiedkitiom of S^ 
sUms Judge to entertain appiieation to rmoH emi 0 on. 
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A mit for arrem of rent under b. 03, cL (a). Act 
fSII of 1881, was heard by a Tahsilf ar having the 
pbwers of and acting as an AnHirtant GoUec^r. 
Application was made to him for an order sanction- 
ing the prosecut ion of a witness for having given false 
evidence in the course of the trial of the suit. Tho 
Ti^ildar referred tlic matter to the Magistrate of 
the district, who was the Collector, and that officer 
made an order sanctioning the prosecution. From 
this order the witness applied to tho Court of the 
District Judge to revoke the sanction. That Court 
being of opinion that the Court of tho CoUcctor was 
not subordinate to it in tho matter within tho mean- 
ing of s. 105 of tho Code of Criminal Procedure, 1882, 
(icclinod to interfere. The witness then applied to 
the Ouninissioner of the Division, and that officer 
holding that ho had no jurisdiction in tho matter, 
also doclined to interfere. On application by tho 
witness to tho High Court for revision of tho order 
of tho Court of tho District Judge : — lieJd, that tho 
Court of a Collector, when granting sanction for 
pnisi'cution under H. 195 of the (k>do of Criminal 
Procedure, 1882, in rcsi^ct of false evidence given 
in tho course of tho trial of a I'cnt caso from the 
final decision in which there was no appeal to the 
Court of the Judge of tho district, was still to be 
deemed subordinate to it within the mcaing of 
that section, and tho Ckiurt of tho District Judge 
may bo taken to be tho Court to which appeals 
from the dctcisions of tho Collector ordinarily lie. 
Habi PliASAu V, Dxbi Dial. I. li. B. 10 AIL 588 


24. 


— Cfimifud Pro^ 


cfdurf. Code {Act X of 1882), ss. y.9,5, Grdsr 
iuiwtioniitg prosccHlwr^Einde$Ke ncecsMry for such 
tirdfr. Before a Court is justified in making an order 
under s. 476, directing tho prosecution of any person, 
it ought to have before it direct oridence, fixing the 
ulTciico.upon tho person whom it is sought to charge, 
f'ithor in the course of the preliminary enquiry re- 
ft.'rred to in that section or in tho earlier proceedings 
out of which the enquiry arises. It is not sufficient 
that the ovideneo in tlie earlier ease may induce 
some sort of suspicion that the person had been 
yuilty of an offeneo ; but there must bo distinct 
ovidenee of tho commission of an ofloneo by tho 
person who is to bo prosecuted. Queen v. Bdijeo Lai, 
L L K I Cole, 45iU and Inihematterof the fstitien of 
Kali Prosunno Bagehu^ 23 W. R d. 23, followed. 
In the matter of the psUtum of Khifu Natr Sicdab. 
Khxw Natb SiXDAB ft. Gush CRiniDUB Mubbrji 
I.L.B lecnlo. 780 

86. 


— Ofiminai Prose- 

dvre Code, IS82, «. J98 — “ Subordinate Court 
JurMietion of the High Court to rsvokeorgrant sane- 
bofi in eases in uthkh appetd Use to “ Ner Mafseligin 
CouneiT’ from the Court of the Bsserdsf ofBangoon, 
In matters relathig to the grant of sanetion to pio- 
SMiito, under s. 106 of tho Criminal Frooodure Code 
(Act X of 1882), a Courtis regarded as “subordi- 
nate to another Court when the latter is the 
Court to which appeals from the former ordinarily 
i«iU.,lie in the majority of cases. Though the 
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doorce in tho present instant was appt«lable to 
“ Her Majesty in Council,” still, as appeals from 
Ihti Court of the Reconler (»f Rangoon ordinarily 
lay to tho High Court, tho former WoS hM to be 
subordinate to tho latter Court within tho mean- 
ing of the section. InreAnantHamthnndra LoUikar 
L L. R // Botn. 43S, followed. Madura v Pillay 
V. Kmivrton . I. L. B 88 Oalo. 487 

86. . Criminal Pro- 

cedure Code, 7882, ss. 79n, 407, and i/« -.IpjJ/ro- 
tion for sanction to prosecute— Off encr. committed be- 
fore. 2nd dtutH Magistrate — Magisirate., jurisdiction 
of—Applieation by letter jor sanction to prosecute-^ 
District Magistrate's order sanctioning prosecution 
and prescribing the Court in which the prosecution 
should take place, 'Fho District Poivst Offii^ur 
applied by letti^ to the District MagistraUi to take 
BUW action as ho clctmictl fit against one S, who, for 
reasons statod by the District Forest Officer, was 
suB|k‘cted of having aU^tted the rifToiKM; of giving 
false cvidciictjk in the course of iiroceeilings Insfjtutod 
on beluilf of the Fon st Dcquirtiueiit in the Court .of 
a second cl.i8s Magistrato. 'rhe histrict Magistrate 
hail previously directed that nil appeals fi'oin the 
second cla.>4B Magistrate should lie bcani by tho 
IVpiity Magistral:, but lie jiassed an imler hiiusclf, 
whereby he (I ) sanctioned the proscumtioii of 8, 
and (2) direc^ted that it should take place in the 
Court of the ilcaii Assistniit Magisfratc. Held, (i) 
that the District Msglstrato hail no jiiriwiiction to 
sariotion the prosecutkm, for tlie nmson that ho 
was not the ordinary appellate authority ; (ii) that 
the seeonii part of his order was irregular for the 
reasons that it w'as nut authorized by tlie Criminal 
Procidurci Cod.S s. 195, and he had no jiirisdiotiion 
to act under s. 470, since the allegi'.d offcnco was 
not brungbt to his notioe in tho course of a judicial 
procooding. (juBBX-KMrujcsR v. Surbaraya 
PiLLAl . L L B. 18 Mad. 487 

27. - ■ Inquiry preli- 

minary to exercise of power to grant sanction-^ 
Offence by definite person or persons— Criminal Pro- 
cAurt Code, 1882, s. 47^r-Cinl Procedure Code, 
1882, s, f>JJ.-*-Tho provisions of s. 470 of tho 
Criminal Procodiire Code's as well as of s. 043 of the 
Civil Procoduie Code clearly indicate tlmt the Court 
taking action under either section must nut only 
have ground for inquiry into an offence of the 
description referred to in those sections respect- 
ively, but must also be primA facie satisfiwi that the 
offence has been committed by some definite psifuo 
or persons against whom proocodings in the 
Criminal Court are to bo taken. Khepu Hath 
Sikdar t. Orish Chunder Mukerji, I. L. R. 18 Calc 
730, and Chaudhari Mahomed Izarul Huq v. Quemi- 
Empress, /. R 20 Calc. 349, followed. A 
Difision i^noh of tho High Court taking the civil 
businoM of a particular group has jurisdiction to 
deal with an order under a 643 of tho Civil Plro- 
ooduze Oodo made by Civil Court in any of the 
disiriots included in the group. Mahomxp 
BhAKKV V. QUJMB-EMrBXSS 

I.L.B.88Ca]e.588 
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98. — -- Criminal Pro- 

mdurt Code, 1S82, «. ITd-^Inquity Ulort iune oi 
an order under §• Ul^Criminal Procedure Code^ 
Judkied proee^dinff^FaUe evidence, A Maigbirata 
mftking ui inquiiy bofore isBue of on order under 
the Gi&nlnid FrocMure Code, e. 144, is actfog in a 
stage of a judieial proceeding, and has therefore 
Jurisdiction to take action under a 470, U he is of 
opinion that false evidence has been given before 
bun. Quun-Eupbiss V. TinirirABasiiiBA Gbari 

I.L.B.ieKad 18 

99. ■ Criminal Proco- 

dureCode, 1882), e. t95~^Power of Court iogoouU 
Me record, A Magistrate, in deciding whether to 
aanotiou under Criminal Prooednio Code, a 106, a 
proaecution for giving false evidenoo, has power to 
hoU an inquiry and record other evidence besi^ 
that in the case before him, in the course of which 
^e Q&nce is supposod to hwe been committed* 
Qcjebb-Eicfjiiss a Motha 

I.L.B.90Had.888 

•80. — Orimtiud Pro- 

cedure Code, 1882, e. 195 — Court to which appeale 
ordifMrily lie''-4)(dleclof-^DUtrkt Judge, For the 
purpose of granting or revoking a sanction to 
prosecute refused or granted nnd^r a 196 of the 
Code of Criminal Procedure, an Assistant Collector 
of the first class is subordinate to the District 
Judga Hari Praead v. Debt Dtol, /. L, B. 10 
AJL ^82$ followed. Queen^Emprese v. Ajudhia 
Praead, Weekly Notee. Att. (1895), 121, considered. 
Sbahkab Dial v. Vinahles I.ti B. 10 AIL 191 

8L Cftmtaal Pro- 

cedure Code, 1882, a 195^3andion for prosecution 
-^ompiaifU found to he falae on an inveetigation hy 
the pones, huX without judieial enquiry. When a 
complaint was found to be false on an inveetigation 
being made bv the police, wd thereupon sanction 
was given under a 196, Cfiminal Procure CotU, 
for prosecuting the complainant for institutiim a 
fidse oomipAaint : — ffeM, that the sanction was bad 
in law as it was given without a judicial investiga- 
tion (d the complaint. Mukumda Behabi v. 
BbzkabiCbabav Mabaivtx • 1 0. W. BT. 469 

89. — Power of Court 

to yrard sanction with regard to ease pending in 
another Court--~Power of Court to dispose of ease 
pending on the file of another Magidrale withoul 
wUhdraiwing it HM, that the Deputy Commis- 
sloiDiBr had no power to pass an order of d**ni*— al 
nrtdfir a. 208, Criminal Procedure Code, in a case 
whii^ he had txansfenedto the First Extra Assist- 
ant Commissioner, and which was at the time 
pending in the Court 'of the latter, .nor to grant 
sanction under the droumstances. Kutab An «. 
EiinuBSB . 8 0. W.Br.480 

aa — : Penal Code (Ad 

XLV of 1880), «. 182-~F(dse mformaBan with in- 
tM to cauHpiihM servant to uH hUlaudul power to 
the injury of anolher perion--Oriminal Procedure 
Code (Ad y of 1898), ss. 195, drO^udiddl pro- 
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seeding, A Deputy Commissioner, upon receiving a 

E dition complaining of various a^ of misoondnel 
the Tahsildar and others of the locality, referred 
I matter to the Sub-Divisional Magistrate lor 
enquiry and report. The Sub-Divisional Magistrate 
in consequence of an opinion formed by him during 
the enquiry, proceeded to ti^ the petitioner, who 
was one m the persons who made the petition 
originally to the Deputy Commissioner, uid 
convicted him under s. 182, Penal Code. Hdd, 
that the Sub-Divisional Officer had no juiisdlctloii 
to institute the proceedings or to grant sanction^ 
inasmuch as the eomplaint which led to this trial 
was not made to him, but was made to the Deputy 
Comnussioner without whose previous sanctioa 
or complaint no trial under s. 182, Penal Code^ 
could be held. That a 470, Criminal Procedura 
Code, did not apply to the proceedings, as thqy 
wore not judioiu proceedinga Asbidtulla v. 
Exfbbss . 4 0.W.ir.86e 

84. What Court— Code of Crimi- 

nal Procedure (V of 1895), s. 195 (b). The 
Court which tries the case on its merits, «iid not the 
Court before which proceedings were instituted and 
process is issued, is the proper Court to grant sane- 
tion for prosecution under a 196, CriminBl/( 
Procedure Code. Putiram Buidas v. Mahomed 
Kasem, A C,. W, N, 33, followed. Jbbbun Kbista 
Shaw v, Bbmoy Krista Shaw (1901) 

6 O. W. K SB 

86b r ■ ■■ - - Crindn/od Prossr 

dureCode (Ad Vofl898),ss. 195 (7), 407 (2}-<!ourt 
to which appeals ordinmrUy lie-—Ikfusdl to accord 
sandion-^Appecd to Magidrale who has been dksdsd 
and empowered to hear appeals under s, 107 (2), A 
Magistrate who has been directed and empowered 
to hear appeals under the provisions of a 407 (2) of 
the Code ox Criminal Procedure is not the *' (^urt 
to which appeals ordinarily lie,” within the meaning, 
and for the purposes of a 196 (7) of the Code* 
(Bbvbon, J,, dissenting.) Eboma Vabiab v, Ek- 
FBBOB (f.b. 1903) I. L. Bb 96 Had. 668 

80. itogietrar of Bmall Oauia 

Oomxt-^PreMemy Small Cause Courts Ad (XT 
of 1882), s, 135, The Registrar of the Court of Small 
Causes has authority, under a. 196, cL (1) (a), of the- 
Criminal Procedure Code (Act V of 1898), to grant 
sanction for the prosecution of an o&nee under 
al82ofthelndianPenAlGodo(Aet XLV of 1860) 
as the public officer eoncomed. In the maUer tg 
Goverdhahdas Mbobjz (1902) 

I. L. B. 97 Bom. 180* 

87 — Begidrar of the 

Small Cause Couri^udge^Validiliy of ssacnoa— 
Power of the HighCourion reference by Preddeacut 
Magistrater^-Oriminai Procedure Code (Ad V of. 
1898), ss, 195 (1) d, (b ) ; 482, 488 (iy--FraM^ 
deerunotsd aside by a CwU Couri-^Penai Oedoi 
(Ad XL7i41800),e,210, Whereadalntlffinslfti^ 
tod a false suit for money, and teudwently obtained 
an ex parte decree therein, before the Rqgistnr ^ 
the Calcutta Small Cause Oourti who Babiegtl|!V8V;:. 
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left the couDtry on furlough, and an mlication for 
sanction to proBecute him under M.r200 and 210 
of the Fenal Code, in respect of such suit and docree 
was made to the Officiating Chief Judge of the 
Cdurt, and srantcd by him : — HM, that the sanc- 
tion was v^d. Ordinarily, as a matter of conveni- 
ence and expediencv, an application for sanction 
should be made to the Judge, nvho tried the case, 
if he bo present in the Court ; but if he is not, it is 
open to uo Court, that is, to any other Judge of the 
Cburt to grant sanction. In the maUer of Kriehna 
UtAinda Dutt, 9 C. IV. N. 89, distinguished and 
dissented from. Ambiea Roy v. Emperor, 2 C. L. J. 
65 n, referred to. H. C. Pro. 12th November, 1872, 6 
Nad, H. C. Ap. XII, followed. Upon a Reference 
under s. 432 of the Criminal Procedure Code the 
High Court doals.only with the particular points of 
law stated for its opinion, but not with the facts of 
the case nor any other objection to the validity of 
the proceedings referred. The offence in s. 120 of 
the Penal Code is committed, when the decree is 
fraudulently obtained, and the fact that the docree 
has not been set aside, though admissible to prove 
that there was no fraud, is not a bar to a prosecution 
under the section. Emfkrob v. Molla Fuzla 
KABiM(lOOff) I.];i.B.88 0alo.l98 

88. Gommiaaloner’a power to 

grant aanotion for the proaeoution of a 
witneae examined by him— CWmtfiaf IVees- 
dure Code {Ad V of 1898), e. 195, siibe-e. (1), d. (6), 
a 503^ommieeion to examine witneea---** Court.** 
During the pendency of a Sessions case a witness was 
examined on commission under a 603, Criminal Pro- 
cedure Code. Subsequently the Deputy Magistrate 
who examined the witness on commusion, being ap- 
plied to, granted sanction for the prosecution of the 
witness under a 193, Indian Penal Code. Held, that 
the proper authority to grant sanction for the pro- 
secution of the witness was the Sessions Court and 
not the Depu^ Magistrate, who acted only as Com- 
miHsioncr. Although a Commissioner for the exa- 
mination of a witness under a 603, Criminal Proce- 
dure Code, may bo a Court within the meaning of 
that section^ for the purpose of issuing process 
the witness and for recording his evidence, 
still it is not a Court *’ within the meaning of a 
196, Bub-a (1), cL (()• The word “ Court ” in a 
106, Bub-a (1), cl. (6), Criminal Frooeduro Cc^ 
must mean the Court whose dnW it is to consi- 
w evidence and to decide whether it is true or 
lalsa Saadut Ali Khak v. Expkbob (1907) 

iio.w.ir.9oe 


7. discretion in granting sanction. 

■ ■ - EhBoroiua of dluorutloii— 

gi mwd P neiiiin Code, mi, s. 189. Thediwnc 
n? wdn 1. 100^ Oodn o 

tjminu Proeedore, of sanctioning a criminal chacg 

W l”y ^ one Giat ahonldbe most carefulr 

Quxnr V. Fooba Ram 

6W.B.Or.I 
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7. DISCRETION IN GRANTING SANCIION— 
contd. 

9. Caee settled with- 

out evidence being gone into-^iminal Procedure 
Code, 1872, s. 468. Per Gabto, C.J.— Where 
a caso was settled without evidence Itoing gone into^ 
the Court in which the suit was brought, even if it 
had power to sanction criminal proceedings against 
any of the parties to such suit under a 468 of Act 
Xof 1872, was guilty of groat impropriety and 
indiscretion in so doing, inasmuch as it could have 
had no opportunity of judging of the bond fides of 
the claim or defence. In the matter of the pettion of 
Kasi Chundbb Mazumdab. Juoout (Shumdbb 
Mozumdab V. Kabi CJhundbb Mozumdab 

I. L. B. 6 Calo. 440 

ao. Kazi Chundba Mozoomoab v. JiroouT 
Chundba Mozoomdab . 7 O. Ii. B. 880 

8. l*roof before Court 

of commission of ogence— Criminal Procedure 
Code, 1882, s. 195. Before granting a sanction to 
prosecute under a 196 of the Code of Criminal Pro- 
cedure, a Court is bound to satisfy itself that an 
offence has been committed ; but it is not bound to 
hold any inquiry as to all the persons who may bo 
implicated in such offence. In the matter of the 
pdiUon o/Govindannayar , I. L. B. 7 Mad. 2M 

4. Proof before Court 

of commission of offenee^Criminal Procedure 
Code, 1882, s.^ 195^False charge — Penal Code, 
s. 211^^PriUminary inquiry. A prosecution of a 
charge under a 211 of the Penal Code should not 
be granted under a 196 of the Criminal Procedure 
Cocm as a matter of course, but only when the com- 
plainant can satisfy the Court that the interests of 
justice require a prosecution, and there is a strong 
pnW /acie case against the accused. Hetd, there* 
fore, whore 8, who had beten tried before the Court 
of Session for an offence and acquitted, applied 
to the Court, in respect of the criminal proceedings 
which had b^n instituted against him, for sanction 
to prosecute 0 for abetment of an offence under s. 21 
of the Penal Cbde, and the Sessions Judge granted 
the sanction, and there was nothing on the record of 
the criminal caso or of the Judge’s proceedings to 
show on what grounds 0 was accused of abetting a 
falso charge, or on what grounds the Judge gave the 
sanotion, that before the Jud^ gave the sanction 
he should have satisfied himaolf, by examination of 
8 or other inquiry, whether 8 hod sufficient grounds 
in fact for accusing 0, and whether there were good 
primd facie gtoumu for suspecting 0 of abetting a 
false (marge and permitting a prosecution. In tho 
moRer of ffis pdiHan of Goubi Sarai 

I. KB. 6 All. U4 

5. Criminal Proce* 

dure Code,s.l9S^Pendl Code{AdXLVof 1860) 
ss. 193, 463. In acasein which the Court of first 
instance finds an instrument to be mmuine and the 
Judge in appeal happens to take a different view of 
the matter, it is not desirable to grant a sanotion to 
prosecute under s. 196 of the Criminal Flrooedue 
Ciode. Prind^ whioh should guide a Court to 

16 T 
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7. DISCRETION IN GRANTING SANCTION— 
eaiUfl, 

■anetloning a prosocution explained. Rax Pbosad 
Roy VI SooBA Roy 1 O. W. N. 400 


6. 


Penal Cede (Ael 


XLV of 1S60), a 2tI’^Di9charge of an aeeueed per- 
ion—IiUeniumaUy bringing a faUe charge Whore 
a Deputy Magistrate refused to grant sanction to 
prosecute the complainant for bringing a false 
charge on an application being made to him by the 
aooiiaed persons four months after the date of their 
discharge, but on an application being made to the 
Sessions Judge for the purpose, the latter, without 
giving any notice to the persons against whom the 
■anouon was asked for, made an order sanctioning 
their prosecution under a. 211 of the Penal Code : — 
Hddf that, having reganl to the view that the Deputy 
Magistrate took of the matter when ho refused the 
application for sanction, and having regard also to 
the great delay in making the application for sanc- 
tion and to the fact of the Sessions Judge’s order 
• being made without any notice to the petitioners, 
that order is not a proper order and must be set aside. 
Ram Math Cramar v. Ram Saban Lall 

1 o w. n. 


7. 

dims 


Cnmtiud JVoes- 
195—Sandion to 


Code (Act X of m2), 
vroeeeuU for making fahe af^vU^Apjdicalion 
by penon not a party to the suit through enmity-^ 
Proper grounda of aandionr—Stage of proceedinga 
isAen eaneiion to he granted. Mo Court should en- 
tertain an application to prosecute made by mrsons 
who are not ^rtics to the suit out of w'hich tiie pio- 
coedinge for sanction arise. An order granting 
eanction ought only to bo given after careful con- 
nderation, and having in view the ends of justice, 
and not in order to assist the private ends of indivi- 
duals. It is desirable in most cases that the Court 
^ould conclude and have all the facts before it 
before giving sanction, and that it should not do so 
at an early stage of the proceedings. Whore an 
application for sanction, unsigned and unverifiedt 
was filed before a Munsif , purporting to bo on behau 
of the defendant in a civil suit, w^ho deposed that he 
was not aware of the application or its contents and 
was not desirous of prosecuting, and the Munsif 
found that it was filed by one M who was not a party 
to Ae suit, out of ill-feeling, and thereupon rejected 
the same : and whore the sanction was, on appeal, 
granted the Sessions Judge uithout deciding who 
the lesl applicant was, or d^nnining the object of 
the abdication, but on the ground that there was 
evidence forthcoming to prove the falsity of the 
affidavit to the knowledge of the present petitioner : 

under the ciroumstances m the case, 
sanction was improwrlT granted by the Judgp, and 
must be revoked. In As maUerof the peiition of 
Chaitdiu Kamt Gbosi . 8 O. W. N. 8 

8. CWminaf Pro- 

oedwe Code, 1872, s. 488----‘Duerdion of High Court 
to grenieandion after refumdhySnM Cameo Court 
JhiaoaseinwhiditheHb^Ooi^ was adied under 
• a. 4fi8» Code of Criminal Fpocsduie* to sanction a 
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7. DISCREHOM in GRAMTIMG SAMCnOM-. 

ooM. 

prosecution for giving false evidence of a plaintiff 
in a suit before a Snudl Cause Court, which Court 
had refused such leave to the defendant,'it was hM 
that the High Court would not be justified in exer- 
cising the discretion vested in them by s. 468 unless 
it appeared very clearly that there u’ere strong 
grounds for granting the sanotion. Money Moxtjn 
Dxy «. Dinonath MuLfjGK • 88 W. B,Cte. 11 

0. CVimtiuii Pro- 

cedure Code, 1872, s, 488 — Orounda for aanetion^ 
— Heeord. On an application for sanction to prose- 
cute under s. 408 of the Code of Criminal Proo^uie, 
1872, it was not competent to the Court to go 
beyond the record in determining whether or not 
sanction should be granted when the record itself 
discloses no foundation for thb charges. In re 
Kaai Chunder Moeumdar, /. L, R. 6 Cede, 440, 
approved. Sanoili Vyra Pandu Chinnataxbub 
V. Quern. Zanindae or Siyagiri v. Queen 

I.Ii.B.6 1CRd.88 


10 . 


Criminal Pro- 


cedure Code, aa, 195, 435, 478n-^Forged doemmerda 
pled in Court— Proacculion ordered by Court aa fo 
documenla not on record— Power of High Court in 
reuiaion. Certain documents having bocm put into 
Court in a suit pending before a District Munsif , 
but not given in evidence, the District Munsif, w««de 
an order for the prosecution of the parties who so 
put them in, on the ground that the documents 
wore forgeriesL Held, that the High Court had 
power to revise the proceedings of the Distot 
Munsif ; that the District Mu^ waB not compe- 
tent to go beyond the record. Zamindar of 8iva- 
giri v. Queen, /. L, R. 8 Mad. 29, followed, and that 
the Older was wrong and should be set aside. 
Abdul Khadarv. Mbera Saheb 

I. L.B.16Xad.884 


11 . 


Criminal Pro- 


cedure Code, 1882, aa. 202, 203, 478—Perud Code, 
a. 211— Complaint diamiaaed without prdiminary 
inguiry into the truth of complaint A Magistnls 
of the first class, after considering the result'd an 
investigation by a police officer under s. 202 of the 
Code of Criminal Procedure, dismissed a complaint 
as false, and passed an order sanctioning the proee- 
oution of the complainant for an offence punishable 
under s. 211 of the Penal Code, and direoted a third 
class Magistrate to hold a preliminary inquify, the 
offence being cognizable by the Court of Sesiimis 

only. //eU, that, as there was no apjdicationbdore 

the first class Magistrate for sanction to prosseu^ 
the order must be taken to be a complaint made 07 
the said Magistrate, and therefore, under s. 476 of 
the Mem Crimi^ Procedure, the third 
Magistrate had no juiisdiotion to hold aa InquiiV- 
HM, alM, that the first cIm 


to have held a preliminary inquiry under < 
in order that the complainiuit ^ 

opportunity of diowing the truth or 
the complrat. Queen si ‘ 
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7. DISCRETION IN GRANTING SANCTION— 
could. I 

12. 

dciice o/ clorsfc, neccMily /or. Sanction to a proio- 
oution of a witnefw or of a party to a suit, for the 
forgiary of a document put forward in couno of the 
trial of that suit, ehould not bo given, without all 
the testimony available at the trial and bearing on 
the question of forgery having been first received, 
and It being satisfactorily proved that there is a 
primd faeifs case made out for the charge. Qumre : 
Where a document was not put in evidence or dealt 
with as evidenoo, but merely had a place on the 
Judge’s file, sanction was nocessa^. Sevtaram 
Sahoo V , Sheo Golam Sahoo . 19 W. B. 188 


18. 


Forgery— CrimttMd Procc- 


dvre Code (Ad V of ]S98], g. 191^ eub-a. (SySvidenee 
—Tendering in evidence docufneni alleged to he forged, 
but not judicially conaidered, ganrtion to prMeeule 
for. An application under s. 105 of the Criminal 
Pnxmlure Cwlo, for sanction \o prosecute for tender- 
ing in evidence a document alleged to bo forged, 
should not bo refused on the ground that the docu- 
ment was only tendered in evidence and not judi- 
cially oonsidered. But where there ate no primd 
facie good grounds for instituting criminsl pro- 
ceedings, such sanction should not bo granted. 
GubuC^arae Shaba v. Gibua Sitndari Dasst 
<1902) .... I.L.B. 29Calo. 887 
B.o. 7 O. W. K. U8 

14, BeMonable probability of 

conviction— CnmftW Procedure Code (Ad V 
of 1898), g. 195 — Pdition to revoke gandion. A 


person whoso prosecution had boon sanctionwl by 
a Sub-Magistrate petitioned the Special Assistant 
Magistrate for the revocation of the sanction. The 
Special Assistant Magistrate declined to interfere, 
on the ground that, as the Sub-Magistrate had had 
judicial evidence before him, and 1^ also hald the 
noecBsaiy inqniiy before granting sanction, the 
necessary conditions had bran fulfilled, and it was 
not for him, at that stage, to usurp the functions 
of a Court trying the petitioner for the offence. 
Held, that it is the duty of the authority giving 
sanction, or upholding it under s. 195, to go into the 
merits of the a^ication for sanction, with refer- 
enco to the evUionoo before it which is relied on as 
justifying the according of sanction. Unless there 
is sufficient pntnd /acts evidence and a reasonable 
probability of conviction, the Court giving the sanc- 
tion or upholding it will not be nroperly exercising 
the discretion vested in it by law. in re Parse 
Kunhammed (1902). . I. la B. 26 ICad. 118 

Baaotlon by suooeBEor In 


offloB.-CWm»iiaI Proeedvre Code (Ad V of 1898), 
e. 19$~~Sanduin to froaeord^Dday, ground for 
refvdd, Applioation for sanction to prosecute 
ought to be made promptly or the delay should 
n satisfaetorily aooounted for. Balwaut Singh y, 
Singh, L L, R, 18 AU. 908, followed. 
Where these wasa delay for nearW one year in 
applying for lanetion, and the delay waa not 

> 4 '" 


7. DISCRETION IN GRANTING SANCTION— 
eoncU. 

accounted for that the applioation ought 

to have been refused. A Munsif has jurisdiction to 
grant sanction under s. 195, Code of | Criminal Pro- 
cedure, in respe ct of an offence committed before 
his predecessor in office. Krighna QMnda DuU, 
9 C, IV. N. 859, distinguished and doubted. 
Dharamdas Kanar V . Saqoeb Santra (1006). 

lie. W.N.119 


la 


Perjury — Dieerdionof Magig^ 


trate in according gandion — Improper exerdee— 
Criminal Procedure Code (Ad V of 1898), g, 195 — 
Indian Penal Code (Ad XLV of 1860), g. 193, 
'Phe primary consideration in a case of perjury 
under s. 193, Indian Penal Code, is that the &lso 
statement shoukl bo intentionally made. Whore in 
a ease in which sanction waa asked for the prosecu- 
tion of the petitioner under s. 193, Indian Penal 
Code, for having made false statement in his cross- 
examination in a Court of justice, there was no 
finding by the Magistrate who granted the sanction 
that the false statement was intentionally made 
and there did not appear any evidence in the 
case of any such intention : — Held that the sanc- 
tion was bad in law. \7horo the ratitionor 
who had been convicted and sentenced to im- 
prisonment in a criminal case brought against 
him by certain Sonthals 17 years ago, having been 
asked in cross-examination whether ho was ever 
convicted and sentenced to imprisonment in a 
criminal case brought against him by some Son- 
thals, denied having Imon so convicted and 
sentenced, and the trying Magistrate on boing^ 
moved refused to grant sanction to prosooiite him 
for perjury :—HeM, that the District Magistrate did 
not oxeroise his discretion properly in sanctioning 
the prosecution of the petitioner without consider- 
ing whether the false statement in any way affected 
his credibility and whether it was not possible 
for him to forget the circumstancos of his previous 
conviction, and whether the question was at all 
relevant. Azibulla Saroar r. Udoy Sonthal 
1908) 18 C.W. ir.4S8 

8. REVOCATION OF SANCTION. 

1. Extent of power of revoca- 

tion— Grimiiia/ Procedure Code (Ad V of 1898), 
g. 195. The power of revoking given under s. 195 
(6) is only in respect of sanctions, and not of 
complaints. Queen-Empress v. Ankanna 

I.L.B.28lCad. 206 

Power to reuoki 


ganciiofn—Didindion hdween a sancfion granUd to 
a private pergon and a eomptoifif by a Coarf— Ur »- 
minal Prepare Code (Ad X of 1882), gg. 195 and 
476. S. 195 of the Criminal Procedure Code (Act 
X of 1882) distinguishes between the sanction 
granted by a Court to a prosecution a private 
individual and a complaint made by the Court itsdi 
A superior Court to which such Court is subordi- 
nate may revolm the sanction granted in the former 

16t2 
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a REVOCATION OF SANCnON-eoiiAl. 
oMe to the private proseontion, but it haa no power 
in the latter ease to Bet aside a complaint duly made 
by a Bubordinate Court Mri Prorad v. Sham Lai^ 
LL.B.7AILS71; Queeav.Baijoo Lda,LL.E. 1 
Calc. 4S0 ; and Oyan Chuadtr Boy v. Prolab 
Chunder Dau^ L L. R. 7 Cato 208, referred to. 
Qumr-Eimiss v. Racbappa 

Z. If. B. 18 Bom. 109 


4. 

dure 


Criminal Prou- 


Coda, 1882, o, 19S — Bevoeaiion of oanelion 
ffranUd in respect of an offence committed in the course 
of a civil suit of over BSfiOO in iMr/ue— Foliuittoii of 
Bust. Where sanction to prosecute is granted in 
respect of perjury committra in the course of a civil 
suit the valuation of such civil suit is immaterial 
to the question of the Court to whidi an application 
under a 106 of the Code of Oiminal Ftomure for 
revocation of the order granting sanction will lie. 
Gakoa Du V. Shu Sinoh . Z. Zi. B. 17 All. 51 


5. 


8. ■ Crimtiud Proce- 

dure Code, 1882, so. 196, 470 — High Court, jurist 
diction of. The Hi^ Court has no power on appeal 
to set aride a oompbint duly made by a subordinate 
Court under a 476 of the Code of Criminal Proce- 
dnie. Quiu-Emubss v. Nabakka 

Z.L.B18Mad. 144 
But see Khipv Nath Sikdab v. Qbish Ciiundu 
Mookebju Z. L. B. 16 Galo. 780 

and In the malder of the pdition of Mathuba Das 

L L. B. 16 All. 80 

where the High Courts of Calcutta and Allahabad’ 
respectively, have hdd that the High Court has 
power to set aside such an order on revision. 


- -- — Criminal Pro- 
cedure Code (Act X of 1882), ss. 196, 369-^essions 
Judge*s power to review his order in proceedings 
taken to revoke sandion. ASessions Judge, having 
once refused to revoke a sanction grants by a 
subordinate Court under a 194 of the Criminal Pro- 
cedure Code (Act X of 1882) has no Jurisdiction 
afterwards to reiewhis order and sot aside the 
sanction. An application to a Sessions Judge for 
revocation of a sanction granted under a. 199 of 
G6de is a criminal proceeding in revision. Any order 
.passed in such a proceeding is final, and cannot be 
reviewed or revised by him. Qubu-Evprbss v. 
OiinsB Bahhriseha . Z. L. B 88 Bom. 50 

6. ■ Chief Judge of Small Cause 

Oftnyt^^Chsef Judge can revoke sanction, as a 
pMic ^Iter^Ufisdietion of SmeM Cause Court to 
revoke we sancHour^^Crimimu Procedure Code (F of 
1898), a 196. It is competent to (he aief Judge 
of the Court of Small Oauses, to whom the Rein^trar 
of the Court is lawsuborduiate, acting as a public 

servanti to revoke sanction granted the Regis- 
trar. But it cannot be revom by the SbbsJI Cause 
Court composed of one or more Judges. In the 
^ of GOVBBDKAnAS MlOHJl (1906) 

Z. L- Bi 87 Bom. 180 
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8. REVOCATION OF SANCrTION-coiifd. . « 

7. Oommissioner of BhageU 

pur— JufMdtcitba— dSaaeiioa to proMcide— Grimtaaf 
Procedure Co^ (Act V of 1898), s. 196,subss. (0)and 
(7)r~Svbordinnte aulAoniy— dfoailol Parganas Jus- 
tice Regulation (V of 1893), s. 16. For the purposes 
of s. 195 of the Code of Criminal Procedure, the 
Court of the Deputy Commissioner of the Sonthal 
Parganas is to be deemed to be subordinate to the 
Court of the Commissioner of Bhagalpur. Accord- 
ingly, an application against an order of the Deputy 
Commissioner of the Sonthal Parganas, rovokmg a 
sanction given by the Subordinate Judge of Gomla 
under a 196 of the CJode of Criminal Procedure, 
should be made to the Commissionor of Bhagalpur, 
and not to the High Court. Mumka Lal ( how- 
DBBY V. PaDMAN IhBSBB (1903) 

Z. Zi. B. 80 Colo. 816 

8. — Joint Magistrate— Appear 

— Revocation of sanction hy Joint Magistrate specially 
authorised to hear appeals, legality of— Jurisdiction — 
Subordinate Courtr-^rimifud Procedure Code (Act 
F of 1898), ss. 196 and 407. Where a Joint 
trate, who had boon authorised by the District Ma^- 
trato, to hear appeals under a 407, cL ( 2 ), of the 
Criminal Procedure Code, on appeal revoked a 
sanction to prosecute granted under s. 196 of the 
Code by an Assistant Magistrate exercising second 
class powers \r-Hdd, that the existence of thie special 
power which was conferred on him by the District 
Magistrate did not constitute the Joint Magistrate 
tho CJourt to which appeals ordinarily lay under 
a 106, oL (7), from a Magistrate exeroising seoond 
class powers, and that his order revoking tiie sanc- 
tion must bo set aside, as having been made without 
jurisdiction. Sadhu Lall v. Ram (hiijBW Pabx 
(1902). . Z. L. B. 80 Colo. 894 

B.0.7O.W.M.114 

Zndeflnito 


Boaotioxir-^afie- 
prosecute for bringing a false 


9. _ 
tion to 

Criminal Procedure Code (Act F of 1898), e. 196— 
SUftetion, general and indefinite. On Information 
given by tho petitioner against certain persons, 
accusing them of some offonoos under the Penal 
Code tho Police investigated the matter and deolaied 
tho charge to be false. On a judicial inquiry, the 
Deputy Magistrate oamo to the same oonomslon, 
and. gave sanction generally to the accused to 
prosecute tho petitioner. Held, that the asnotion 
given for the prosecution of petitioner under 
B. 211, Indian Penal Code, was of an indefinite 
character, and was impnmer, and should he re- 
voked. Baperam Surma v. uouri Nath Butt, 1. LB. 
20 Calc. 474, referred to. Abv Sabxab «l Gmov 
Sabkab (1901) 6 O. W. V- 37 

10. Beasonoblo BroMbilltF ^ 

oonwlotion— -Cl imtiial Procedure Cods (Ad F 
of 1898), s 196— Petition to revoke eanet^ A 
yonon whose prosecution had been ssnotlonsd by b 
B ub-MagiBtrate petitioned the Spsoisl AtedeSm 
Msgistrate for the revocation of the Ot 

SpMial AssiBtant Miagistiato deoUned to tete*** 
on the ground that as the Snb-lfisglitee^ 
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judicial ovidonco before him, and laid also held the 
ncooBMuy inquiry before granting sanction, the 
necossarv conditions had bM fulffllcMl, and it was 
not for him, at that stage, to usurp the functions 
4 )f a Court laying the petitioner for the offence. 
Hdd, that it is the duty of the authority giving sanc- 
tion, or upholding it, under a 105, to go into the 
merits of die application for sanction, wiui reference 
to the ovidonco before it which is relied on as justi- 
fying the aceonling of sanction. Unless there is 
sufficient primd /acts evidence and a reasonable 
probability of conviction, the Court giving the sanc- 
tion or upholding it will not be properly exer- 
•dsing the discretion vested in it by law. in rt Paru 
Kunhammsd (1002) I. L. B. 26 Mad. 116 

11. Bequiaitea of a valid aano- 

tion— CV/mtnai Procedure Code {Act V of s. 
i9'5, els. {4) and {Sy-Sanction for projaecuiion by 
Jllunst/, a firmed by District Jattge — High Couri*a 
pom to interfere — Questions of guUt to be gone 
irJo. Whore sanction to proccuto a person given 
under s. 105, Code of Cciminal Procedure, was 
couched in such general terms that it was im- 
possible to say exactly what offences wore imputed 
to him and in connection with what doods ho was 
-charged with having committod them : — Hdd, that 
the sanction was illegal and ought to bo sot aside. 
Sanction to institute criminal proceedings should 
bn in express terms and should strictly comply with 
the provisions of the law. It is not a sufficient com- 
pliance with the law, if the necessary elements have 
to bo gathered from the Coiiivs judgment by 
implication. No sanction should be granted unless 
the Gnurt has made up its mind that tho accused has 
cnniiiiittod the offences for which he is to be prose- 
cuted. That question ought not to be left over 
for consideration at the triaL Where sanction to 
prosecute given by a Munaif was confirmed on ap- 
peal by the District Judge : — Hdd, that the Him 
Court has authority to interfere under s. 195 el. (o), 
Oodo of Criminal ^ceduro. Habibur Raumawu. 
MuNSHtKHODABUX(1906) . 11 0. W. M. 196 

IS Sanotion for proseoution 

pending appeal—Appeol, pendency of— Prejudice 
to appdlani — Doubtful proeecution — Crimimd Pro^ 
cedwe Code (A<A V of 1898), a, 198— Practice. 
Where the prosecution of a person for ^ving 
false evidence, foigeiy, and using as genuine a 
forged d^nment in a suit, pending an appeal 
from the judgment passed therein, womd dday and 
possibly defeat the appeal, and where the lower 
Amllate Court had declared that the evidence on 
which it was proposed to proceed was unsatisfactory 
'to a great extent ^—i7eU, ^t it was neither necos- 
eaiy nor desirable to grant sanotion in such a case 
pen^ff the appeal, but that the proper course 
^^onld be to await the oonduiton of tro litigation 
then to move the higher Courts to take action, 
necessary. In the ends of puUio justice ; and that 
m present sanction shouldi thendore, be revoked. 
i*nahriNmuMalmni,I.L.B.16Bom. 7S»: 
InnlkaiivdMBkaMi,LL.B.U Bom-Saii 


BAHOnON TOB PBOBBODTX(»r-««<4. 

8. REVOCATION OF SANCTION— oomU. 

Bex V. Aahbwn, SC, di P. 50, and In re Muthuhh 
dam PiOai, I, L, R. 26 Mad, 190, referred to. In 
the matter of the petition of Rampraahml Haem, B L, 
R, Sup, 426, distinguished. Jadu Lal Sahv v, 
Lewis (1007) • I. L. B. 84 Oaio. 846 

18 . Bevooation of eanetlon by 

Appellate Oourt-- Criminal Procedure Code, a, 
195 (6). Tho revocation by the Appidlato Court 
of a sanction given by the Court of first instance, 
is a refusal of sanction within the moaning of 
sub-s. (5), and an appeal lies therefrom to the 
High Court as well as in cases where the sanction 
refused by tho Court of first instance is granted 
by tho Appellate Court. Painniappa Chelti v. 
Annamalai Chetti, I. L. R. 27 Mad. approved. 
An order revoking a sanotion is a refusal of a sano- 
tion just as an order confirming a sanction is an 
order giving a sanction. Muthuswami Mudali «. 
Vbkni Chbtti (1007) . I. L. B. 80 Mad. 882 


9. EXPIRY OF SANCTION. 

L Froseoution oommenoed 

more than six months after granting of 
sanction, the period intervening being 
close holidays — Penal Code, as. 193 and 471— 
Criminal Proesdnre Code, 1882, as. 195 and 537 
—Irregularity in criminal proceedings — Magistrate, 
jurisdiction of — Oeneral Causes Conadlidaiion Act 
if of 1887), Sanction to prosoouto R for offences 
under ss. 193 and 471 of tho Penal Code, committed 
in tho course of a judicial proceeding, was ^nted 
on the 5th September 1803, and the prosoontion was 
commenced before tho Magistrate on tho 7th March 
1804, the 4th March being a Sunday, and the 6th 
and 6tJi Court holidays. R was committed to tho 
SoBsiona Hdd, that, as s. 7 of Act I of 1887 does 
not apply to the Code of Criminal Procedure of 1882, 
and there is no provision of law by which the period 
provided bv a '195 during which a sanction may 
remain in force can bo extended by reason of the 
period expiring during Court holidays, the pro- 
ceedings of tho Magistrate wore without jurisdiction, 
and the commitment must bo quashed. Hdd, fur- 
ther, that a 537 of the Code of Criminal PriMedure 
was not intended to override the provisions of 
a 195, nor can it bo said that there has not been a 
foilure of justice in the prosecution of a person after 
the period for which the sanction was in foiee 
has expired. Raj Chuvdxr Mosumdar a Gour 
. Chuhdsr Mosumdar . 1. 1>. B. 22 Calo. 176 

2. - • Computation of periodU- 

•Criminal Procedure Code {Act V of 1898), a, 195—^ 
Sanction to proaeeuter-Computation of the period of 
aix monlhe— Starting point— Date of origined muc- 
tion and not of appeOaU order. The period of six 
months, during which sanotion to prosecute remains 
in force under a 195 (5) of the Code of Criminal 
Prooedure, is to be computed from the date of tho 
ori^nal order granting sanction, and not from that 
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BANOTIOET FOB PBOBBOUTIOir-eoii<A 

0. EXPIR7 OF SANCTION--eoiieM. 

of a 6nal order of an Appellate Court declining to 
soToko it. In n Mutbukuoam PnxAi (1002) 

I. L. B. 96 Vik, 190 

8. - Bztexuilon of period— 

CHmintd Pfoudnn Code ( Ac< V o/ 1S9S ), «. 195 (6) — 
Appeal offainst order according saneiion—Dieposal o/ 
appeal after ex^raiion of six numiha from ardor 
fuxarding mndtoa— Appltcafton for extension of 
time — ** Good cause.'* Sanction was accorded for a 
prosecution, and an appeal was preferred against the 
order, which was not disposed of until after the 
expiration of six months from the date of the onler. 
Upon an application being made for an extension 
of time for the prosecution of the accused : //e/d, 
that good cause had been shown for the extension. 
Kabufpana Sxbvagaban V . SissA Gounden (1002) 
I. L.B.961Cad. 480 


la FRESH SANCTION. 


. L Beoeasl^ for fkeah aano- 

7 tion — Postponement of ease — Expiration of limits 
ationn-Crimindl Procedure Coile, 1882, s. 195. It 
is competent for a Court which has granted sanc- 
tion to a prosecution under s. 100 of the Criminal 
Pkocedure Code to give a fresh sanction, if the one 
mviouBly granted has expired by efflux of time, 
jlie limitation of six months mentioned in a 105 
means that a Magistrate shall not take cognisance of 
a cose under a sanction which is more than six 
months old, not that the whole prosecution must 
be completed within that period. Held, therefore, 
where sanction to a prosecution had been granted 
under a 105, and the prosecution had been institut- 
ed, and the Magistrate, in consequence of the 
evidence of the complainant not being procurable, 
had ordered " the case to be shelved for the 
present,*’ and the complainant, after the six months 
mentioned in a 105 hod expired, applieil to the 
Magistrate to re-open the proceeclings, that it was 
com^tent for the Magistrate, having once taken 
oogniiance of the case, and it still remaining on his 
file undetermined, to take up again at any moment, 
and moceod with the prosecution, without fresh 
sanction. In the matter of the petition of Gulab 
Bivob. Gulab SiNau v. Dbbi Prosad 

I L. B. 6 AIL 46 


^ Power to grant fresh eano- 

tldn^iVsffk sanction granted more than six months 
alter expirp of prior sandioiir^rounds upon uhich 
muK frirk eametion should not he granted-criminal 
Procedure Code (Act X of 1882), s. 195. Sanction 
was granted to prosecute a defimdant lor forgeiy 
and perjury aUeged to have been committed 
him in a civil suit which was decided against him 
on the 22nd August 1882. The defendant then 
neferred an appeal which was dismissed on the 0th 
August 1883. The plaintiff commeneed criminal 
proceedings against the defendant^ under the sanc- 
tion, on the 23rd July 1884 but such proceedings 
having been commenced more than six months 
after the date of the sanction, the charge was 


SAironON TOB]^B»TDTZOXr--eM(d:' 

10. FRESH SANCTION— oomU. 
dismissed. The plaintiff then, on the 20th August 
1884, applied for a fresh sanction, which was 
granted on the 13th April 1885. Held, that, 
assuming that the Munsif who granted the fresh 
sanction hail power to do so, as to which the Court 
expressed no opinion, such fresh sanction should 
not have been granted unless some explanation was 
given for the omission to commence proceedings 
within six months ; and as no such explanation was 
given, nor any special grounds shown why a fresh 
sanction should bo given, the Munsif did not 
exercise a sound discretion in granting such fresh 
sanction, and consequently his order was set aside. 
JOYDEO SlNOH V. HaRTHAR PbRSHAD SiNOII 

X.lAB.UOala677 

8. Power to re-try without 

tesh Banotion— Uoaioc/iba quashed for want of 
jurMietion. Whore sanction is given for a pro- 
secution for perjury, and the case tried by an in- 
competent Gburt and the conviction quashed on 
appeal, a competent Court may re-try the prisoner 
upon the sobsisting sanction without any order of 
tho Appellate Court by whom the conviction is 
quashocl. In the matter of the pdition of Rami 
Rbudi . . L Ii. B, 8 ICad. 48 

4. Preah eanotion, grant o4 

after expiry of eiz monthe from the date 
of the first sanotioilr-Uitmifia/ Procedure Code^ 
1882, s.^ 195. If six months expire after tho grant 
of sanction under a 105 of tho Criminal Procedure 
Code, and no prosecution is commenced under it 
within that time, it is not open to the prosecutor to 
procure a fresh sanction and to institute proceedings 
upon such fresh sanction. Tho words *' six months 
mm tho date on which the sanction was given **' 
must be taken to moan six months from the date- 
on which it was given in the first instance, and not 
from any subsequent date on which the purport of 
tho order might have been repeated, lue Munsif 
who tried the suit out of whicn the application for* 
sanction arose refused to sanction any prosecution t 
the Munsif who originally sanctioned the prosecu- 
tion was a different officer ; while the Munsif who 
gave the fresh sanction was neither tho Munsif who 
tried the ease nor the Munsif who sanctioned the 
prosecution originally. SerMe: Undenr these oir- 
cumstanooB, it is extremely doubtful whether the 
sanction was such as is contemplatod hy s. 195 of 
the Criminal Procedure Code. Dabbabi Movdab 
Jaooo Lal I. L. B. 99 Oslo. 678 

6. Buotlon not acted upon 

within Bln months— GWmifiol Piroeedure Cod% 
1882, s. 195^Lapee of eanetion. If on order 
under a 195 of the Code of Criminal Prooednid 
lapses, not having been aoted upon within sir 
months, that does not bar the granting of freslb 
sanction on the same grounds if a ■oflloieDt leoiOB 
for the delay be shown. Darbari Mandar v. Jam 
Ltd, 1. L S. 22 Cede. 578, not foUowed GsU 
SinghY.Dehi Prasad, I. L. R. 6 AH 45, exA BMea 
Singh V. Praeadi, AU. WsOdp Notes (1892) 248 p 
referred ta Mavoab Ram a Bbrabi . 

LXa&lSAlLm 
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11 . POWER TO QUESTION GRANT OF SANG. 

TION. 

1. Power of Deptity EUs^ 

trate— Peeal Ca^ m. 182 and 211~-JSainciion 
granted by superior Court. A Deputy Magutrato 
has no power to question an onler made by his 
superior, sanctioning a prosecution under as. 182 
anti 21 1 of the Penal Godo. Whether such sanction 
has been rightly or wrongly given is a question for 
the accused to raise before a comptdent Court. 
Empksss V. Irad Ally . L L. B 4 Galo. 869 

s.a Nusibuvnissa Bibku v. Eaad Au 

40.L.B418 

2. Power of superior Court 

-Criminal Procedure Code of 1872, es. 468, 469-^ 
Finality of order aa to eanfition. Held, that the 
sanction referred to in ss. 408 and 460 of Act X of 
1872, when given by any of the Cburts empowered 
under the Act, could not bo disturbed by a superior 
Court. Per Turnbb, Offg, CJ., and Pearson, 
Oldfield, and Spanxie, JJ. — When sanction is 
refuHiHl bv one of the Courts, the refusal docs not 
deivivo the other Courts of the discretion given to 
them. Barxat-dl-lak Khan v. Uennie 

I. Za B. 1 All. 17 

A — - Court trying the ease— 

Criminal Procedure Code {Act V of 1898), a. 195 — 
Prmecuiion aandioned by competent authority — 
Trial by another Magiatrate tn purauance of aanction 
•Competency of Court fo queatUm propriety of 
mnetion. Where sanction has been accorded under 
H. 106 of the Criminal Procedure Code by a com- 
petent (!!ourt, and a prosecution is instituted in 
pursiianco thereof, it is not competent to the Court 
which is trying the case to question the propriety or 
legality of sanction in resprot of an offence, of the 
kind mentioned in s. 196, which is alleged to have 
been committed in any proceeding in the Court by 
W'hieh the sanction was granted. Pachai Ammal 
(1902) . I. la. B, 26 Mad. 188 

A — - Superior Magtstrste— Crimt- 

nal Procedure Code {Act V of 1898), a. 195— 
Grant of aanction to proaeeuie — Failure to decide that 
a primd facie ease haa been made out — legality of 
aanction. Application was made to a second class 
Magistrate for sanetion to prosecute a person on a 
char^ of abetment of givmg false evidence in a 
judicial proceeding. The Magistrate held an in- 
quiry and examined three witnesses, and then refus- 
ed to accord sanction. Application was then made 
to the Sub-Divisional Magistrate, who granted 
sanction. In doing so, he did not hold that a 
primd facie case had hoen made out, or that there 
was a probability of securing a oonviction. He ex- 
pressed the view that it was essential that the truth 
of the matter should bo threshed out, and, for that 
reason, sanctioned the prosecution, as that appeared 
to be the only course by whicdi it could bo decided 
wther or no the vay serious offence charged had 
been committed. Had, tiiat this was no ground for 
granting sanction, or for sett^ aside the order of 


11. POWER 10 QUESTION GRANT OF SANC- 
TION— conelrf. 


the second class Magistrate refusing sanction. 
Venxatesa Ayyanoar (1902) 

I.L.B.86Mad.l98 


12. WANr OF SANCnON. 

L Objection to want of aano- 

tion. Sembh : The objection to the want of sanc- 
tion should bo taken at the trial. Queen v. 
Kristna Rau .... 7 Mad. 68 

2. Jurisdiction of Court wi^- 

OUt Banetion— IVtcil of o§ence under Criminal 
Procedure Code, 1872, a. 468. A complaint of an 
offence under s. 408 of the Criminal Proceclun*- Code, 
1872, unaccompanied by the requisite sanction, 
coulti not be entertained at all by the Magistrate 
even for the examination of the con^lninant. 
Anonymous • . .8 Mad. Ap. 2 

6. Institution of oase without 

sanction — Diacretion of High Court to interfere— 
Trial fniahed without anneiion. Where a chari^. 
was instituted without the nwiessary sanction, and 
the accused was tried and committed, the High 
Court refused to interfere, being of opinion that 
there was nothing to entitle tho oecused to ^tho 
benefit of the exceptions in s. 420 i»f tho Criminal 
Procedure Code, 1801, Kirti Ojiia f». Rajkumar 
7 B. L. B. 20 note 


A Trial without Banction— 

Criminal Procedure Cotie, 1882, a. 197 — Fffeet of 
aubaequent aanction. Where, after a magisU^rial 
inquiry, a Europciari British subject, being a public 
servant within the meaning of s. 197 of the Criminal 
Procedure Code (Act X of 1882), was committed for 
trial to the High Court of Bombay by tho Judicial 
Superintendent of Railways in His Highness the 
Nixam’s Dominions, without any previous sanction 
having been obtained as requiroii by that section 
Held, that the proceedings Were illegal and without 
jurisdiction, and that a sanction subsequently 
obtained was of no effect. Queen-Emprem j 
Mobton . . . I.I-.B.9Bom.288 

5 ,, .Criminal Procedure 

Code, 1882, a. 195. Where a witness was prosecu^ 
for disobedience to a summons without sanction 
previously obtainwl under s. 106 of tho Criminal 
Procedure Code, tho High Court refused to interfore| 
there being no evidence that the wont of sanction 
luul occasionod a failure of justice. Kally Mohun 
Mooksbjeb V. Empress 18 C. Ij. B. 117 

0 , Ground for quaalh 

ing proeeedinga — Criminal Procedure Code, 1872, 
aa. 468, 469. Held, by the Judge making the 
reference (Stbaioht, J.), on tho case being returned 
to him, that tho accused persons having been prose- 
cuted without the sanction reouiied by ss. 468 and 
409 of Act X of 1872, all tho proceedings were 
invalid, and must be quashed, and the accused must 
be ro-triod, sanction to their proseention having^ 
been obtained. Empbisb v. Samum 

LL.B.8 A11.688 
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12. WANT OF SANCI10N--eoiieU. 

Inquiry nad oommitmnnt 


7. 


without Banotion— / uma/ScM MMftba— OW iiu- 
sMl Prouduft Code, 1882, ee. m, 476. When 
sanction to the prosocution of a person for the 
offonoe of using certain evidence known to be 
false was grantA by a Court to which the Court 
in which such evidenoe was used was not subor- 
dinate, and such sanction did not specify the place 
in which, and the occasion on which, such offence 
was committed, and the Court granting Gie sanction 
did not make any preliminary inquiry, although 
such an inquiry was " necessary ** in the sense 
of a 470 of the Criminal Procedure Code : — Hell, 
that^ the indispensable preliminary conditions of 
a 196 of the Gxle being wanting to the prose- 
ontion, the committing Magistrate was incompe- 
tent to entertain the case, . and the commitment 
was illegal and should bo quashed Empress a 
NibotamDas . 1. L. B. 0 All. 98 

8. — Commitment without eano- 

tion M to one prieoner— Groimd /or qmehing 
eommitnunt Where the sanction to the prosecu- 
tion accorded under a 169, Code of Criminal Pro- 
cedure, 1861, extended only to one of the persons 
charged, the High Court quashed the commitment, 
and directed the discharge of the persons to whom 
the sanction did not apply. Queen a Wooourkull 
. 10W.B,Op.84 


Queen a Rajkishori Roy . 16 W. B, Or, 56 

9, ProeoedingE without sano- 

tion— Exforlibn — PMie eervani — Criminal PrO” 
eedure Code, 1861, a. 167, Where a complaint 
1 a person, who was one of the public servants 


L in a 167 of the Criminal Procedure Code, 
with committing acts which, if committed by a 
private individual, would have constituted the 
offence of extortion, it was Kdd that it was not 
Ulemd to treat the charge as a charge of extortion, 
and to proceed with the trial without sanction for 
the prosecution. Reg. a Parskrah Keshav 

7 Bom. Or. 61 


IS. NON-COMFUANCE WITH SANCTION. 

L Departure ftrom tonuE of 

fMilOtiOll—Poi 0 Sf 0 / Load OovemmetU — Prose- 
mUion of dodge or pMic Mfiwne— Crimino/ Pro- 
OMbire Code, 1861, s. 167. The Local Government, 
in sanotloning or directing (under a 107 of the 
Criminal Proo^uie Code) a c^xge against a public 
servant of an offence as such public servant, had 
power to limit its sanction, by giving directions as to 
the persen by whom, and the manner in which, 
the prosecution was to be preferred and conducted, 
andaCourthadnojurisdiotfam to entertain a chaige 
Mpdnst such public servant if preferred otherwise 
than in accoidmice with sneh dueotiona 8etMe : 
Hie Local Government had power in the like case to 
direct that the accused public servant should be 
tried before a speciffed tribunal, being one having 
fniisdieticB in mat behalf. Therefore, where the 


BANOTZOBI FOBFBOBHODTIOir--coiicl& 

13. NON-COMPLIANCE WITH SANCTION— 
coecM. 


sanction directed that the accused public servant 
should be prosecuted upon such charges as Mr. C 
might bo prepared to prefer against him, and there 
was nothing on the record to show, nor did it other- 
wise appear, that Mr. C had preferred any charge 
against, or taken any part in the prosecution of, the 
accused public servant, the High Court quashed the 
conviction of the accused, as having been without 
jurisdiction- Reg. v. Vina yak Divakab 

8 Bom. Or. 88 

8. Bon-proseoution under nano- 

tion— Criminal Procedure Code, 1872, e. 468 
and 9, 142-^Power of Dietrid Magidrale to pro- 
ceed without complaint. Whore sanction had been 
given under s. 468 of Act X of 1872 by a Deputy 
Magistrate to a person to prosecute another for 
bringing a false charge, and such sanction was not 
proofed under, it was open to the District Magis- 
trate to take up the ease under s. 142 without com- 
plaint. Empress v. Nipcha L L. B. 4 Oalo. 718 

8. . Effect on sanction of death 

of grantee— Cnmtnol Procedure Code, e. 196, 
A Civil Court granted sanction under s. 195 of the 
Code of Criminal Procedure to the defendant in a 
suit to prosecute certain witnesses for porjuiy. 
The defendant died without having premn^ a 
complaint- His brother thereupon preferred a 
complaint, and the Magistrate dismis^ it under 
a 253 of the Code of Criminal Procedure, on the 
ground that the sanction died with the defendant, 
^o Sessions Judge held that the sanetion was 
alive, and directed the District Maristrate to make 
further inquiry under s. 437. Hem, that the Ses- 
sions Jud^ was right. In re Thathayya 

L L.B.18Mad.47 


BAPIBDA& 


fee Chota Nagpur Landlobd and 
Tenant Pbogndube Act, s. 144. 

10 a W. M. 984 


See Hindu Law- 

Adoption— Requisites VOE Adof-' 

TION— AuTHOBITY. 

LIi.B,9eiCRd.e87;08I 
I. L. & 80 Mad. 60 

See Hindu Law— Inhebitanob— Gnnp- 
EAL HbIES— SaPXNDAR 

See Hindu Law-— Inhbeita 
Hubs— Fnmalie— Geand-dau^_ ^ 
LIi.B.90Boni.lf 

5m HntDir L&w^ImiBiXAirai— finottb- 
HaiB.--FiiuuH--SnF-iiotHnu . 

LIj.B.8]Ud.in 

t:* 




( 11575 ) 


DIGEST 


( 11576 ) 


SAPnrDAB— ooiieli 

See Hindu Law— Inhibitangi— Spnoial 
Hubs— F iMALia— W idow. 

I.li.B.2BoiiL888 
I. Ifc B 5 Bom. 110 
L. B 7 I. A. 212 
X.Ii.B16Bom.284 
L L. R. 21 Bom. 788 
LL.B.18Mad.ie8 

See Hindu Law— Inhbbitangb— Spbcial 
Heibs— Maubs— Bbothbr*8 Dauoh- 
tbb’s Son . 1 W. B. 48 

I. L. B. 8 Oslo. 668 

See Hindu Law— Inhbritangb— Special 
Heibs— Males— Cousin. 

I. L. B. 17 Calo. 618 
. I. L. B. 22 Oalo. 888 

I. L. R 17 AIL 628 
See Hindu Law— Inheritance— Special 
Hbibe— Males— Half-Blood Rela- 
tives I. L. R 18 AIL 216 

See Hindu Law— Stridhan— Descrip- 
tion AND Devolution of Stridhan. 

I. L. R 12 Bom. 606 
I. RR 17 Bom. 114 
I. L. R 80 Bom. 481 

meaning of— 

See Succession to Stridhan (Mitan- 
shara) I. Ii. R 80 Bom. 481 

10 0.W.N.802 
If. R 88 L A. 176 

SABABJAM. 

See Dekkhan Agbigultubists* Relief 
Act, 1879, a 44. 

I. L. B. 80 Bom, 101 

See Grant— Construction of Grants. 

I. L. R 6 Bom. 688 
L L. R 16 Bom. 247 

See Hindu Law— Partition— Property 
liable or not to Partition. 

LL.R16Bom.247;618 

— right to posBession and manage- 

ment of— 

Su Limitation Act, 1877, Soh. II, Art. 
144— Immoveable Property. 

1. 1.. R 16 Bom. 247 

See Pensions Act a 4. 

I. L. B. 16 Bom. 686 

See Service Tenure. 

I. L. B. 17 Bom. 481 
L. R 20 L A. 60 

8ADDAYIK. 

See Hindu Law— Stbidhan. 

I. R R 80 Bom. 228 

SATIB OOKFHirBATIOir. 

An Mmmv, jvbibdiutiov of. 

1. 1, B. 18 (Mo. 8 


BOHUnriA 

Ywlfloottoa of— 

See Insolvency Act. r A 

11 B. L. R Ap. 84 

BOHBDULBD DI8TB10T8 ACT (ZIV 
OF 1874). 

See Appeal in Criminal Cases— Acts — 
•Act XI OF 184A 

I.I«.B.16Bom.600 

See Appeal in Criminal Cases- Acts— 
Act XXXVII or 1855. 

I. L. R 12 Calo. 680 

See Criminal Pbocebdtngh. 

I. L. B. 18 Mad. 868 

See Guardians and Wards Act. 1800* 

a 1 . . I. L. R. 18 Mad. 227 

See High Court, jurisdiction of— 
Bombay— Criminal. 

I. L. H. 26 Bom. 667 

See Local Government. 

L L. B. 10 Bom. 274 

notifloation under- 

See High Court, jurisdiction of— 

• Madras— Criminal. 

I. L. R 14 Mad. 121 
ea 8, 6 and 8— 

See Legal Practitioners Act, sa 6 

AND 8 . I. L. B. 84 AIL 848 

a 6— 

See Execution or Drc:bee— Transfer or 
Dec^reb for Execution and Powers 
or Court, etc. 

I. L. R 16 Calo. 866 

— — Bt 6— 

See High Court, jurisdiction ov^— Cal- 
cutta— Cbimin a l. 

I, L. R 86 Calc. 874 

B. 6, rules under— “ //eann(/ the 

appeal,** meaning o/— Su/e 8, pwver of the High 
Court under. Rule 0 of the rules framed under 
a 6 of the Scheduled Districts Act provides that, in 
appeals from Munsifs’ or AssistantB* decisions, it 
shall not bo necessary to summon the respondents in 
the first instance, but the original records shall 
bo called for ** and if ’* after perusing the records, 
etc., the officer ** hearing the appeal '* shall see no 
reason to alter the dooision appealed from, ho ma^ 
dismiss the same. Whore the Government Agent, 
to whom the appeal was preferred, sent for and 
perused the appeal petition and dismissed the sanw 
endorsing the eider of dismissal on the petition, 
without fixing a day and hearing the appellant. 
HM, by the High Court on revision under rule 8, 
that the words ** hearing the appeal '* noGossatily 
imply that the appellant must be given an oppor- 
tunitv of being hoard in support of his appeal and 
that he has a right to be so hoard, if he appears, 
and that the Agent’s order of dismissal must bs 
set aside. Yandamubi Jaoannadham v. Yanda- 
MUEI Sbsbachxlam (1905) 

X.Ii.B.28Med.404 
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BOxsBnna. 

Bu Doos. niJITBT BY, WmODT PBOVOCA- 

TJOH . , Lli.& 8 ecalo.l 0 ai 

801BB TAOIA8, WBIT OF. 

8tA Limitation Act. 1877, Sch. Il, Art. 
180 . . Lli.B.8e CrIo.648 

Bolt upon writ-^Fon-Zotiiiler o/ 

fXaMifi—ParlitB, ll^ore a wire fadaa wan insued 
under the old Supreme Court proooduio at the suit 
of two, and one of them only eued upon it : — Held, 
that the non-Joindor of the other wan a ground of 
non-Buit, and that the objection might be taken at 
any stage. Ibsur Chundrr Mumdul v. Hrirs of 
C toLAM Au . .1 Ind. Jur. IT. A 849 

8BA. 

See Jurisdiction of Criminal Court— 
Gxniral Jurisdiction— Offence com- 
mitted ON TUB High Seas. 

8BA OUBTOMS AOT (VIII OF 1878). 

• as. 18, 1— 

See Detention of Goods. 

1. L. B. 84 Calo. 611 

S.19- 

See Bombay Abxari Act (V of 1878)* 
88. 3 {10), 0, 43 . I. L. B. 88 Bom. 880 

— 188— Trans-sltpnienf — Permit-^ 

Atea OR goode mentioned in permit. A trans-ship- 
ment permit issued under s. 128 of the Sea Customs 
Aet (VIII of 1878) does not, like a bill of lading, 
represent the goods mentioned in it, or give any lien 
upon or control over them. Premji Trikamdas v. 
Madrowji Munji L L. B. 4 Bom. 447 

— 8. 197 and a. 8— Dufy and liability 

of Cnetoma Collector — Negligence of Superintended 
of Cualonu. By the negligenoo of the Superintend- 
ent of Sea Customs at the port of C in removing 
goods to a sea custom warehouse and in keeping 
them in the warohouse, which, owing to its leaky 
looff Was utterly unfit for such purpose, the goow 
were dams^. The ouiier of the goods sued the 
Collootor of the district, who, under s. 8 of the Sea 
Customs Act, 1878, has to perform all duties imposed 
by the Act on a Customs Collector for damages. 
It was not proved that the Collector was aware of 
the condition of the warehouse, which had been 
repaired by the Public Works Department less than 
a year before. Held, that the loss was not caused 
by the neglect or wilful act of the Collector within 
the meaning of s. 197 of the Sea Customs Act, 1878, 
and that the Colloctor was not responsible for the 
acts of the Superintendent of Sea Customs. Col- 
lector OF Godavari v. Isuf Kasim Nana 

LXi.&7Mad.48 

B3BAL. 

See Registration Act, s. 00. 

6 aW.V.688 


BBAL WABBABT. 

See Limitation Act, 1877, Sch. II, Art. 
179— Step in Aid of Execution — 
Miscellaneous acts of Deorse- 
HOLDER L L. Bb 89 OrIo. 680 

8BAMAB, DIBOHABOB OF. 

See Merchant Shipping Act, 1854, ss. 43, 
207 . 1 Ind. Jar. B. a 871 

6 Bom. O. 0. 48 

8BABOK BY FOLIOB. 

See Criminal Procedure Code, b. 103. 

See Maucioub Search. 

1. L. B. 87 Bom. BBO* 

See Opium Act, s. 9. 

I.L.B.840alo.69I 

See Private Defence, Right of. 

I.L. B. 19 Had. 846* 

See PuBUo Officer. 

I.I«.B.h9AlL66T 

hooBdsearoh— 

See Tort • 18 0.W.H.468 

8EABCH FOB ABMB 

See Trespass . L L. B. 86 Colo. 486 

BBABCH-WABRANT. 

See Arms Act, 1878, s. 19. 

I.L.B.16A1L199 

See Calcutta Poucb Act, s. 5. 

I. lib B. 80 Gain. 670 

See Escape from Custody. 

I. Lb B. 19 Had. 810 

See Stamp Act (II of 1899), s. 33. 

I.Ii.B.86Had.686 

See Trespass • I. L. B. 88 Gale. 488 

See Warrant 8 W. B. Gp. 76 

I. Zi. a 18 Had. 14 
L II. a 88 Bom. 949 

disposal of property— 

See Criminal Proceedings. 

I. L. a 86 Bom. 668 

/n/ofmsribii— Afosses 

of pending proeeedinge al the time of teeue— Fsltds- 
iion of illegal warrant-^Re^ieeue of eeareh wammit on 
judicial cognizance takenr-Taking cognizance on 
information duly recorded— Nofure of informoHon 
^uffieieney of information to jutAify initiation of 
proeeedinge^Bond (idee of proceedinge^Tranefer-^ 
Criminal Procedure Code {Act V of ISOS), ee, M 
98, 100 (i) (e), m and 687. The issue of a sssrA 
warrant under s. 90 of the Criminal PFoeeduie Code, 
when there is no Investigation, inquiry, trial W 
other proceeding under the C!ode, as is mentioned 
in s. 94, pending at the time, is illegri, thon^ the 
Magistrate had received informatm of the 
mimon of an offence, but had not acted j udiciilO 
on it, when he issued luoh wansat. If,iiowsfS4 
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SBABCS-WABBAOT-HxmeM. 

he Bttbaeqncntly tokos cognixinoe under s. 100 (i) ; 
Ic) and then ro-issuo tho wamntt it is legal. In re : 
HariUd Buck, L L. B. 22 Bam. 949, fmavrod. A | 
variant illegally issued under s. 00 cannot bo i 
tieated as valid under s. 98 by tho operation of j 
B. 537 of the Code. S. 537 does not give legal | 
effect to a defective warrant, but only validates a . 
findingf sentence or order, defective in procedure. 
Iho information, on which a Magistrate takes ; 
cognisanoo under s. 100 (i) (c), must be recorded. ; 
Tkakur Pwhad Singh v. Bmpmr, 10 0. If. N. 
775, followed. It is nowhere laid down how much i 
of Buch information tho accused is entitled to have 
rccorded, but, though all the allegations necessary 
to prove tho offence have not b^n made out, if 
enough has boon laid before tho Manstrato to make 
out a primd lacie case, ho is justified in initiating 
proceedings, and the High Court will not interfere. 
Proceedings instituted on statements which, though 
alleging no specific dates, are not vague or indefinite 
SB to the facts mentioned therein, are not bad. If 
proceedings wore instituted by a Magistrate from > 
pciMonnl feelings of enmity derived from a long past ; 
diRputo between one of his subonlinates and the ; 
accuHod, and ho was consciously straining the law ' 
to injure the latter, it would be the duty of tho High 
Court to sot them aside, but tho Court WQuld not do 
so, if tho Magistrate was only acting mistakenly. ■ 
transferrod on the facts. Rash Behaby Lal ' 
Mandal V. Empbbor (1908) 

I.L.B.86 Gale. 1076 | 


BBOOND MOBTOAGHB. 

lien of- 
fice Mobtoaob 110.W. K. S84- 

8BOONDABY BVIDBNOB. 

See Evidence— S icoNDABY Evidence. 
See Evidence . I. L. B 84 Oalo. S98 

See Pabol Evidence. 

L Ii, B. 80 Mad. 888 

BBOBBT TBUBTB. 

See Will . I. la B. 88 Mad. 448 

BB OBBT AB Y OF OHABITABLB IM- 
8T1TUT10M. 

suit by, against subsoriber— 

See Right or Suit— Bubsc^kiftion. 

10 0.L.B.187 

8ECBBTABY OF MUMICIPAL BOABD. 

order of— 

jfifee Stamp Act, 1870 , Sen. 1 , Art. 22 . 

L la B. 19 AIL 898 

BBOBBTABY OF BTATB FOB INDIA. 

See Bombay Revenue Jurisdiction Act 

I. la B. 88 Bom. 485 

See Parties — Parties to Suits— 
Government. 


SEAWOBTHINBBa 

See Bill or Lading 8 W. B. 86 
I. L. B. 18 Bom. 671 ! 
I. la B. 19 Bom. 689 ! 

Ses Contract— Conditions precedent. • 
8 B.L.B. 0.0.127 I 
See Insurance— Marine Insurance. ■ 
6 Moo. LA. 861 ! 
Cor. 6 : 8 Hyde 107 ; 


8EBA1T. 

See Srebait. 

BBOOZrs AS07TI0V. VAUDITT OF. 

See Hindu Law— Adoption. 

UO.W.N.19 

SECOND AFFBAIa 

See SPsaAL or Second Appeal. 

See Appeal. 

See Bengal Tenancy Act, s. 153. 

80.W.N.479 

Su Burma Courts Act, 1875, a 27. 

Lla&lO Oalo. 946 

See Small Cause Court, Mopussil. 

BBCOND-OLABB BLkOZBTBATIB. 

dee Witness . L la B. 86 Oalo. 1098 


Sh Sale for Arrears or Revenue- 
Setting aside Sale— Parties. 

7 0. W. N. 87T 

UablUty of— 

See Act or Stata 

See Master and Servant. 

LL. H. 8eOalo.e47 

liability of, for wrongful attaeh- 

ment— 

See Mesne PnoriTS— A ssessment in 
Execution, and Suits tor Mesne. 
Profits I. la B. 88 Oalo. 640 


— power of— 

See Cession or British Territory in 

IxDU 10 Bom. 87' 

X> Xb B, 1 Bom. 867 
lb B. 8 L A. 108. 


— prlTilofo of; w to dobts— 

See Cbows Dim& . 

LIbB.18Ga]a446- 
6 Bom. O. OL 88 

— Boltagalimt— 

See Civil Pbocbdou Ctoox, 1888, a. 48A 

L Zb B. 84 Had. 878 - 

T T. « OK Air i«r 


Bee Cosn— Taxation or Cons. 

I,Ii.B.181Cad.405> 

LIbB.17Haai88. 
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SBOBINABYOV 8TATB FOB INDIA | BBOBBTABY OF BTATIll FOB INDIA 
-suit agalntt— eon^. 


8 u JuBisoicnoN— C ausis or Jttbisdio- 
noN— D wiluko, Gabbyino ok Busx- 

KBSS, OB WOBXIKO fOB OaIK. 

lB^e87 
1 Mad. 880 
I.L.B.14 0a]o.866 

See Small Gausb Goubt. MofussiL 

— JUBISDIOTIOK-— QoVEBKMBKT, SUITS 

AOAiKST . I. li. B. 17 Oalo. 800 


■uit by, or on behalf of— 


See Limitation Act, 1877. Soh. II. Abt. 

140 . I. li. B. 10 Mad. 165 

L liiablli^ of Secretary of 

State for acta of public aexraata— Ae<e done 
vtiihin eeoM o/ his auikorUy. Tho Sooretaiy of 
State is only reRponsiblo for tho acta of public aor- 
venta done within the acopc of hia authority. Sbtb 
Dhunraj vl Sbcbbtaby or Statb for India 

1. N. W. 118 : Bd ISTd >04 

^ Liability of Secretaxy of 

-State for damagea occaaioned by negligence 
of Gowemment aervanta— ATivfipenee vikick 
mnM rendtr ordinary employer liable. Tho Secre- 
tary of State in Council for India is liable for the 
damagoB occaaioned by the negligence of aervanta in 
the aervice of Governmont. if the negligence ia auch 
aa would render an ordinary employer liable. Pen- 
1K8UI.AB AND ORIENTAL StEAM NAVIGATION Co. V . 
Secretary or State fob India 

Bourke A. 0. 0. 180 : 6 Bom. Ap. 1 

( 

8. Suit- against— Juriadt^ion— 

Dtfamniion in Oovemmenl BesaliUionr~8eerelary of 
Sfoie, lidhUity of, to he eued’^^Oovemor and Membero 
of CoHneUp liability of— Act of State— Oovemmenl 
eervatUe, powers of Oovemmenl over—IAabUity to 
he dismissed or eeneured— ZlwcwiMry— iVtvdeg^ 
PriviUged documenl—Offeidl eommufu^ibn abao- 
Mdy privUegeA— Notice of suit, wbat is suficient 
----Civil Procedure Code {Act XIV of 1882), ss. 416 
ond 484. The plaintiff, who waa Huaur Deputy 
Cbllector of Poona, and aa auch cxcrciacd mai^to- 
rlal and revenue functiona. aued the Secretary of 
State for India in Oouncil for defamation. The 
alleged defamation waa contained in a Reaolution 
of the Bombay Government^ dated the 6th Novem- 
ber. 1899. which after reciting tho aubatance of 
pertain papera which had been laid before the Gov- 
ernment stated that, after careful consideration of 
the laote diaoloaod in those papers and of the expla- 
nation tendered by the pluntiff. the Governor in 
Oonndl had come to the conclusion that the plaintiff 
had been guilty of misconduct reflecting gravely on 
hia reputation for honesty and trustworthiness. 
The Rmlutlon then set forth the penalties inflicted 
in respect of the said misoonduot The defendant 
contended, tnter alia, that the suit was not main- 
tainable. Hdd, that the Court had no Juriadiction. 
and that the suit was not maintainableb on the 
following grounds : (i) The Governor of Bombay 
1 ^ Memlmof Gounc^ are by Statute exemptfrom 


the jurisdiction of the High Court, ao far as acts 
done in their public capacity are concerned : that 
being no. no action liea ajpbinat the Secretary of 
State for India in Oouncil in respect of such acts of 
the Governor and Members of Council; (ii) The 
Secretary of State can only be sued in respect of 
those matters for which the East India Company 
could have been sued, viz., matters for whicn 
private individuals or trading corporations could 
have been sued, or in regard to those matters for 
which there ia express statutory provision. No 
suit would lie againat the East India Company in 
respect of acts of State or acts of Sovereignty, and 
therefore no suit in reapcct of such acta lies against 
the Secretary of State in Council, (iii) Tho plaintiff 
was a public officer, whose employment was one 
which coulrl only be given to him by the Sovereign 
or the agents of the Sovereign. Such public servants 
hold their offices at tho pleasure of tho Sovereign 
and are liable to dismissal at his will and pleasure, if 
the power of dismissal is not limited by statutory 
provision. The power of dismissal includes all other 
powers (e.p., of reduction of censure). It is open 
to tho Government, by Resolution or otherwUe, to 
censure or reprimand an officer, (iv) The Resolu- 
tion complained of by plaintiff, being an official 
communication, Was absolutely privileged. It 
could not be put in evidence or produced in Court 
and no secondary evidence of it could be given. In 
respect of such official communications, no alle^- 
Uon of malice is allowed, and no proof of malice 
takes away Gio privilege. No action, therefore. ' 
could be baaed on any libel, hovrover malicious, 
contained in the Resolution. It waa contended fof 
tho defendant that the notice of action given by the 
plaintiff under s. 424 of the Civil Procedure Coda 
(Act XIV of 1882) was insufficient, inasmuch as it 
did not allege malice. While in his plaint the plaintiff 
charged malice against tho officers of the Govern- 
ment who were parties to the issue of the Resolution. 
Held, that the notice was sufficient. Such a notlM 
is sufficient if it substantially fulfils its object itt 
informing the parties ooncemod generally ol the 
nature of the suit intended to be filed. Ahanqib 
M. CuRSETJi V . Sbcbbtaby or State fob Ik^ 
(1902) I. L. B. 87 Bom. 109 

lUegaldetenHonof 


property by Village oOeer— Detention under ordore 
of his superiors— LtahUity of Village o0eer^, 
Madras Act II of 1864. A Village offloer, who had 
attached plaintiff’s crops for arrears of rofos^ 
to deliver tho crops to plaintiff after reoeivlng 
ment of the arrears. On a suit being brongfa 
plaintiff for the illegal detention by the ^ 
officer of plaintiff’s property, the yll1a|m om^-' 
pleaded tliat he Hod acted under the oraen m a 
Tahsildar, and that the suit should have bsM 
brouAt against the Seeretaiy of Stat^ and IMS 
against the Village offloer. that Sib suit wsi 

molntidnable agunst Ihe Village offtoift 8^ 
BABAYA Rbddx V . Jaoakkatba Bbddx (1998) 
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becbbtaby of btatb fob nroiA 

~^conid» 

B, - Suit againH Gor- 

trnmeui on aeeouiU of any act or omission of any 
ievenue ofieer~-TiSs of suit, Tho Court dirootod 
the suit to bo amended by Bubstituting lor tho 
present desoription of tho defondant, tho titlo “ The 
Secretary of State for India in Council." Sakha- 
kam V. Tub Secrbtaay of State for Ivdta 
(1904) • 1. li. B. 28 Bom. 888 

0, Suit against Chv- 

emment-Stat. 21 A 22 Viet, e. 106, ss. 41, 42 
and 65— Negligence of chief eonstahh-^Suii to recover i 
damages— ** Liabilities lawfully contracted and tn- 
eurred " — Construction, In a suit instituted against 
the Si‘cretary of State in Council to recover damages 
on account of the negligence of a chief constable 
with respect to goods seized, it Was contended that 
tho liability of the Secretary of State in (Council is 
to be determined with reference to what would have 
been the liability of tho East India Company, were 
it still in existence. Held, that tho suit was not 
maintainable, inasmuch as tho Chief Constable 
seized tho go^s not in obedience to an order of tho 
executive Govornment, but in performance of a 
statutory power vested in him by tho Logifdature, 
for tho appointment of tho chief constable was not 
marlo by ^e Bombay Government, but by an 
officer clothed by the Legislature with power in that | 
^half ; the seizure of tho goods was not in any sense j 
l^uotive of benefit to the Revenues of the Bom* : 
My Government nor was it a transaction out of 
which profit could be derived and there had been 
no ratification or adoption of the Act. Tho term 
“Government of India" in s. 42 of tho Statute 
points to its bearing the meaning not of the Gover- 
nor General in Council, but of the superintonilonce, 
direction and control of the country. Tho words 
of ss. 42 and 66 arc capable of the construction that 
the reference in them to the East India Company 
is in case of tho earlier scotion to fumieh a clue to 
tho character of tho char^, rather than to the 
conditions which can bring it into being, and in tho 
later section to indicate the mode in which tho 
liability mav bo enforced, and not the circumstances 
ui^cr which it may be ineurred. In order that a 
suit should lie against the Secretary of State in 
Council, it must oe one in which the East India 
Comi^ny mig^t have been made liable and the. 
liability allege must be one incurred on account of 
Ao Government of India. In such a suit the plaint- 
iff rnust, in order that he should suooeed, establish 
wt the liability was incurred on account of tho 
Government of India, so that he must show that it 
was incurred by some one competent for that pur- 
pose. Before ft can be said fhat a liability on ao- 
^nt of the Government of India had been inouned 
by the l^mbay Government as the resolt of the act 
w omission of the chief constable, so as to be charge- 
eUe on the revenues, it would 1^ necessary to ex- 
clude those conditions which afford a principal 
mniption from liability for the act of an agent. 
"Ut it is settled law that where Ae duty to be per- 
lomied is imposed by Uw and not the wm of the 


BBOBBTABY OF BTATB FOB XBDZA 

—coneld, 

^rty employing tho agent, tho employer is not 
liable for the wrong done by tho agent in such 
emplojrment. Ski va B if ajax i». Sb(;rbtaky or 
State for India (1004). I. L, B. 8B Bom, 814 

7. Power of Government tO' 

diemies its eervants — Oovemment servant, suit 
hy---€awe of action— Plaint. The Crown has power 
to dismiss its sorvanis at will and no authority 
representing the Crown is able in the employment 
of persona in the service of the Crown to contract 
with them so as to deprive tho Crown of tho enjoy* 
ment of that power. Such power can only bo ex- 
cluded and restricted by an Act of the Legislature.. 
Dunn V. The Queen, \1896‘\ 1 Q, B, 116, relioil on. 
Qould V. Stuart, \iS96\ App, Cas. 575, distin- 
guidiod. Held, that tho plaint did not disclose- 
a cause of action enforceable at law, because it 
did not allege that any statutory enactment exis- 
ted, which had the effect of oxoinpting the plaintiff 
from the liability, which tho law imposed on those, 
who were ongaf^ in tho service of tho crown. 
Voss V. Secretary of State for India (1006) 

1. L. B. 88 Oalo. 66B 

BBCUB1>EBABAD» CABTOBMEBT OF, 

See Security for ro8Ts--<SuiT.s. 

I. Ii. B. 81 Calc. 177 

8BCUBITY. 

See Civil Procedure Code (Act XIV 
OF 1882), s. 646. 

I.Ii.B,81Mad.88a 
See Criminal Procedure Code, 1808, 
8. 106 ( J) . I. L. B. 88 Galo. 88 

See Probate and Administration Act,. 

8. 78 • I. Ii, B, 81 Galo, 688 
See Production of Property. 

7 0.W.B.622 

for costa of respondent— 

See Privy Council Afpeal. 

I, Ii. B* 86 Oalo. 668 

to appear— 

See False Evidence— General cases. 

6 0.W.B.68(> 

Su llEGOONIEANGE TO AfPEAR. 

to keep the peace— 

See Recoonieancb to keep Peace. 
BBOUBITY BOBD. 

See Probate and Administration Act, 
8. 78 I. If. B. 81 Oalo. 688 

L AsslffiuMnt of seourity 

bond — Assignee of security bond, rights of-^uit 
on sscurity bond—CivU Proeednrs Code {Act XIV 
of 1882)9 s, 349. The sss^pAee of a seourity 
bond, which was given to a Dfstriot Judge un^r 
8. 840 of the Gods of GivO Prooeduze for the 
produotion of s judgment-debtor, when osUed 
upon to appear, is entitled to maintain an sotioa 
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flSOUBlTT BOND-eoiicU. 


BBOUBITT TOR OOBTB-HMmIdL 


upon that bond. Mingle Anione Kane ▼. Bam- 
eSandra Bafe^ /. L. B. 19 Bom. 694, roferred 
to. Gopi Nath Chowdhby v. Bsnodh Lal Roy 
Chowdhry (1904) 1. L. R. 81 Oalo. 168 

8. Rogintration— TfafM/«fo/Pfo- 

perty Act (/F of 1882), m. 68, 69-^. 645 of the Civil 
Procedure Code, mortgaging immoveable property of 
■above BIOO in value requires registration under ss. 
68, 69 of the Transfer of Property Ad-^Begistra- 
tion Ad (III of 1877), s. 17, exception (t) not 
apfiy to the ease. A nocuritv bond givon to tho 
Court under r. 645 of tho CiYil Procodura Godo was 
In the following terms : ** Until tho diiipofial of my 
appeal in tho District Court I |dodgo my immovo- 
ablo property, which is doacribod in the sohodulc 
annexed and which is free from all encumbiancos, 
such as mortgage, etc., to others, to tho Court, for 
Bl,382-4-0 which is the amount of tho decree due 
to tho plaintiff. If the result of tho appeal bo 
against mo I hereby bind myself to allow tho plaint- 
iff to recover tho whole amount of tho said decree, 
which I should pay, by my immoveable property, 
and, if tho said property bo insufficient, from mo. 
Until tho whole decretal amount is discharged I will 
not sell or make a gift of the said property to others. 

I thus execute this security bond.’* Tho bond was 
attested by two witnesses, but was not legistoied. 
The order of Court ’’Security accepted” was 
■ondors^ on it. Held, that tho socurity bond 
amounted to a mortgage within tho moaning of 
s. 58 of tho Transfer of Property Act and not 
boing xegistoied was invalid under s. 50 of tho 
Act as a mortgage and diil not affect the pro- 
pertv. Tho bond was also compulsorily regis- 
trable under s. 17 of tho Indian Registration Act. 
liie wonis ’’Security acoop^l” hereby showed 
that the Court thought tho security sufficient, 
llio bond does not derive its validity from those 
words, and it cannot therefore be brought within 
a. 17, exception (i) of the Registration Act. Tok- 
han Singh v. Oirwar Singh, I. L. B. 32 Cak. 494, 
followed. Naoaburu Sambayya v. Tanqatub 
Bubbata (1008) L la B. 81 Mad. 880 


See ExBOimoN or Dbcbib— Emor or 
Cbabob or Law, pbhdiho Exicutidh. 

!• Xk R. 16 Oalo, 888 
See BxacunoN or Dbcbbb— Stay op 
ExEconoN . I. L. R. 18 Bom. 841 


See Insolvency Act, b. 73. 

6 B. L. B. 178 
16 B. Ik B. Ap. 10 


See Lettebs Patent, High Goubts, 1805, 
CL. 15 I. L. B. 86 Mad. 664 

I. If. B. 86 Mad. 608 
I. L. R. 18 Oalo. 188 
I.L.B.810alo.478 


See Pattfeb Suit— Appeals. 

17W.B.68 
LlkB. 8 Mad.e 0 
_ L L, B. 8 Bom. 841 

See PBAoncE— uviL Gases— Seoubity 
FOR Costs. 


See Privy Counoil, Pbagtzoe or— S ub- 
stitution or Appellant. 

1. Ik B. 17 Oalo. 608 

See Res judioata— Causes or Action. 

1. L. B. 86 Bom. 087 

See Rules or High Court, Bombay. 

1. L. B. 18 Bom. 46^ 

See Small Cause Court, Presidency 
Towns— PRA onoE and Pbooedubr— 
RxrERENOE TO High Court. 

6 B.L.B.AP. 88^84 
11 B. Ik B. 416 
14 B. Ik B 180 
See Surety- EN roRCBMENT or SbcubiTY. 

8 B.lkB. Ap.17 
L L. B. 8 All. 604 
1. Ik B. 18 Oalo. 408 
LZkB.16Oalo,407 
I. L. B. 16 Oalo. 888 

See Trust 1. L. B. 6 Oalo. 700 
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1. Suits 11586 

2. Appeals 11589 

Nee Civil Procedure Code (Act XIV 
or 1882), 8. 380. 

1 . L. B. 88 Bom, 608 
18 O.W.B.168 

8u Ctm PaocEDURE Code, 1882, s. 549. 

I.lkB.80A11.148 

See Divoeoe Act (IV or 1869). 

I. L. B. 80 Oalo. 681 

See Divoboe Aot, 1869, a 36. 

6 0.W.M.414 

Am EsacuTzoN or DEOREa 

LlkB 88 Oalo. 484 


1. SUITS. 

1 . 8eoiiri1y by plaintiff— / m- 

moveable property ''^Leanhold. Leasehold pro- 
perty is ” immov^ible property” within the iiiiin- 
ingofa34, Aot VIII of 1859. Ulzman v. Jus- 
tices or THE Peace for Calcutta 

7B.lkB.Ap.60 

8. Buit by Ibmalo— Civil Pro- 

cure Code (Ad XIV of 1882), s. 380. The 
Court has a discretion in exeroising the poweis 
conferred by a 8W, Civil Prooedun Code, and it will 
not order the plaintiff to give seourity nnlMgroundi 
mshown tending to show that the defence is tma 
Skama Sundaby Dassee a Rash Bebabt Drue 

8aW.KT68 

3. — — infasU femdk 

pfataM or next friend^i/vB Proodxn Cede 
Ad XIV of 1882), s. 380^Pradiee. UhlsM fa 

exoeptional oaseii^ neither an fafei^t leinale ptatnliB 
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norhernfixt friend ought to be lequiied to give 
necurity for coBte. Bai Porbbai ic Dbvji Miohjx 
I.L.B.S8Bom.l00 

4. Balt for money— P^tee—Ctvif 

Procedure Code {Ad XIV of 1882), e. 380 ; {Act 
Vi of 18S8)f a. 5. A suit to leoover certain smi* 
ficd articles and money alleged to have been 
wrongfully soisod and taken possession of by the 
defendant, or to rocoTor the value thereof, is a 
suit for money within the terms of the second para- 
gnph of s. 3S0 of the Civil Procedure Code, the term 
“ suit for money ” as there used being wider than 
a suit for debts. Circumstances under which the 
Court will order security for costs to be given by a 
female plaintiff in such a suit. Dboumbabi Dbvi 
V. Aushootosh Banbbjeb 

I. L. R 17 Calo. 610 

6. Balt for amoant of legacy 

under wHl-~Ciwl Procedure Code, 1882, a. 380-^ 
Suit in nature of admnidndion sutf — Diacfetion 
of Court^ionalrudion of Staiutea — ** May ** — 
“ The power given to the Court under 

s. 380 of the Civil Procedure Code to onlor 
security for costs is discretionary, and one which the 
Ckiurt ought, or ought not, to exercise according 
to the circumstances of each case ; and unless it is 
shown that tlie exercise of the power is necessaiy 
for the reasonable protection of the defendant, the 
Court ought not to interfere. Degumbari Dabi v. 
AuahootoahBaneriee, /. L, R. 17 Cdk. 613, approved 
•of. Where the plaintiff in a suit against the execu- 
tors of a will for the amount of a legacy had, on 
account of the conduct of the defendants, no alter- 
native but to seek the assistance of the Court, and 
the defendants stated that the assets were not suffi- 
cient to pay all the legacies in full, and it was there- 
fore clear that the suit would have to proceed as an 
administration suit in which the plaintiff could in no 
event be liable for the defendanvs cost: — Held, that 
the Court w'ould not order the plaintiff, although 
she was not in possession of any immoveable pro- 
pc'rty within British India, to give security for the 
costs of the suit. A plaintiff who is entitled under 
a will to a beneficial interest in a part the surplus 
income derived from immoveable property does not 
become thereby " possessed of immoveable proper- 
ty within the moaning of s. 380, In the gooda 
'Uj Prxmchakd Moonbhxx. Bidhatbbb Dabsxb 
V. Mutty Lall Ghosi . I. L, R SI Colo. B88 

6. Plalntiif In another Freel- 

The Court was held to have no power to 
order a jfiaintiff resident in another presulency to 
give Bocurity for costs. Gahah v. Owin 

Oor. U 

7. ... Inhabitant of foreign terri- 

tory. When an inhabitant of foreign territory 
sws within British territory, it is imperative on 
the Court to demand security from him for the 
Mrment of all costs that may be inoumd by the 
defendant in the suit, even though the defendant 


BXOUBITY FOB OOBTB-coafd. 

1. SUlTS-conlef. 

also is a resident of foreign territory. Koboo- 
namoybb Dbbia V. OoMA Chubb Dbr 

1&W.B.465 

B. Civil Procedure 

Code {Ad XIV of 1882), a. 380-^afUonment of 
Secunderabad For the purposes of s. 380 of the 
Code of Civil Procedure, the British Cantonment of 
Secunderabad is a place out of British India. Hos- 
SAiB Au Mibsa V. Abio AiJ Mirza 

I. Ii. R 81 Calo. 177 

9. Plaintiff residing 

out of juriadidion^Suit for adminiatraiion. The 
provisions of s. 34, Act VIII of 1859, were not 
intended to apply to a case wboro the plaintiffs 
brought a suit for administration and partition of 
property in which they were entitled to a share, the 
extent of tho share being in dispute. Russick Lall 
Day V. Jadubbam Day . 10 B. la. B. Ap. 86 

10. "BeBldenoe**— Civfl Proee^ 

dure Code, 1877, a, 380. Tho meaning to bo given 
to tho word ** residence ’* in legislative onactmonts 
depends upon tho intention of tho Ijogislatura in 
framing tho particular provision in which tho word 
is used. Tho ** residence " intended in s. 380 of 
the Civil Procedure Code (Act X of 1877) is resi- 
dence under such circumstance as will affonl a 
reasonable probability that tho plaintiff will he 
forthcoming when the suit is decided. Mahombd 
Shuvvu V. Laldih Abdula I. L. B. 8 Bom, 887 

11. ■ " ' — CivU Procedure 

Code (Ad XIV of m2), a. 380—Wadhwan^ 
Britiah India'—Reaidence. Held, that a plaintiff, 
being a resident in Wadhw'an in Kathiaw'ar and pos- 
sessed of immoveable property thercs could not bo 
roquirod to give security for costs under s. .380 of tho 
Civil Procedure Code (Act XIV of 1882), Wadhwan 
being within the limits of British India. Tricgan 
Panachand V. Bombay, Baboda and Cbntbal 
India Railway Company L la. B. 9 Bom. 8M 

18. Security where 

ylaintiff haa left the country. Whore a plaintiff 
leaves the country before tho oaso is decided, tho 
proper course for the defendant is to apply to tho 
Court to take soourity for costs before the case is 
decided, and if no security be furnished, tho Court 
will pass judgment against the plaintiff by default. 
But if tho defendant allows the case to go to judg- 
ment, the Court on appeal cannot pass any order 
calling for soourity for the costs of the lower Court, 
which must he left to bo realized in execution. In 
ike matter of the petition of Calcutta and South- 
Babtbbn Railway Company 8 W. R 817 

18l Bolt to enforce traet onder 

a will— Want of peraonal intereat. In a suit by 
tho xoprosontatives of a testator to enforco the due 
performance of charitable and religious tusts in 
whioh they are not personally interested, the 
pU^tiffs ought to be required to give soourity for 
oosts. Bbojomohun Do 88 Vi Hubbololl Doss 

eaiaRBB 
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1. SUITS-HiMI€». 

14. Poverty— The 

meio feot that a plaintiff is a poor man» and 
has parted with a portion of his intereit in the 
anbjeot-mattor of the suit for the puipoae of 
obtaining funds to carry on the suit, is no miffloiont 
ground to ask that security for the costs of the suit 
may be required of him ; it is otherwise where he is, 
not the real litigant, but a mere puppet in the hands 
of others. Khajab Assinoollajoo v. 8oix>iioh 

1. li. B. 14 Oalo. 688 

15. Biiit for damages for breaoli 

of promise to marry— Praeltee—Ctvtl Proee- 

dsfs Code {XIV of 1882), a. 380-^Two fdaiiUiffa, 
faiher and daugkier, A Farm father and daughter 
(plaintifis 1 and 2) sued for R10,000 as damages lor 
the defendant’s breach of his promise to many the 
daughter (plaintiff 2). The defendant alleged that 
the suit was really a suit for the benefit of the father 
w:ho sought to make money out of his daimhtei’s 
betrothal ; that he (the father) was an undiMhaiged 
insolvent and not in a position to pay costs if ho lost 
the suit ; and that the second plaintiff (the daughter) 
had no property in India, defendant took out 
a summons under s. 880 of the Civil Procedure Code, 
requiring the plaintiffs to give security for costs. 
The Court ordered that security for costs riiould be 

S ven. Bomavjz Jamsvtji Mistbi v . Nussibwaitjx 
usToiux Mistbz (1002) . I. Ii. B. S7 Bom. 100 


2. APPEALa 

1. Beourlty by »ppellftiit— Poieer 

of ainffle Jndgt of High Cwai to make order for 
MCttriiy. .A single Judge has full power to make an 
order for security for the costs of an appeal. Mus- 
BUB Hossaik V. Dbbobuvdoo Siv 

Bourke 0. 0. 118 

AflBrmod on appeal Bourke A. O. O. 40 

8. Power of single Judge of 

Blgh Oourt to make order for eeourity. 
On a rule niai for security for the costs of an appeal 
to be given by a defendant, five-twenty-fourths of 
the property in dispute having been decreed to him, 
but subsequently attached under a prohibitory 
order, cause was shown that the Court had not ju- 
riadkitioD, and that no reason for the appUcation 
had been given. Hdd, that a single Judge is vested 
with all the powers of an Appelmto Court with re- 
ference to the costs of an appeal s that when an ap- 
pellant resides within the jurisdiction of the Cou^ 
be is amenable to its orders as to the costs of an 
fuid that an appellant who has no available 
p ropaety ninst, if required, give eeourity for the 
oostodf an app^ before proceeding with it. Movo- 
BUB Doss s. Xbodbuk Bioux 

Bourks O. 0. 110 

8b AdmsI from oxdsr of Oonu 

m lssio n s r of Xnsolvonoy Oourt—CVeil Proee- 
dim Code, 1859, k 842. B 342 of Aot VUl of 1859 
did not appl|y to appeal from the oid« of a Judge 


2. APPEALS— eosfd. 

sitting as a Commissioner of the Insolvent Cbnrt» 
In the maitter of Ramsbbax Missib 

6B.L.B.178 

4. Diaoretion of Judge— ^oftbe 

(o party affieitd~~4Iivil Proeadiure Code, 1882, a. 
649. The discretion conferred on an Appellato 
Court by a 540, Civil Procedure Code, 1882, 

■ to demand security for costs, must be properly 
exercised ; and such discretion is not so exercised 
when the order requiring such security is made* 
without notice to the appellant to show cause why- 
the order should not be made. No order affecting a> 
party ^ould bo nutde without notice to him cidnng 
upon him to show cause why the order should not be- 
made. Sibaj-ul-baq e. Iuiadtm Husain 

I.I1.B.6AU.88G 


5. ^ Notice of order for seourlty. 

The issue of a prriiminary notice to show cause- 
why an appellant should not furnish security foi 
the costs of appeal is not equivalent to a demand, 
and, if the o^er to furnish security is made in the- 
absence of tho appellant, the order must be com- 
municated to him before he can be held to have- 
disobeyed it. Timmu V. Dbva Rai 

I. L. B. 6 Mad. S65. 


8t — CitfU Proeodarar 

Code, 1869, a, 842, Circumstances under which an 
order may be made requiring security for costs of 
appeal to be deposited under a 342 of Act VIII 
of 1859. Baxasundabi Dasi v. Raxkabayak Mxv 
TIB ... . 7 B.I 1 .B. Ap.5^ 

7. Pauper appellant— eVvd Pro* 

udweCode, 1869, aa. 842, 846, 846. the- 
words "before the appellant is called upon to* 
appjMur and answer " in a 342, as compared with 
nmilar words used in subsequent sections, especially* 
sa 345 and 346^ is meantb not the date mentioned 
In the notice, but the date on which the appeal la 
called on to be heard ; and the Court has a discretlmk 
at any time before the hearing of the appeal td mahk 
an Older demanding security for costs from the a^ 
pellank Whore the apprilant was, according to hia 
own statement, a pauper, and it appearra that 
others presumably able to furnish mo necessary 
security were interested in the matter, the ease was- 
considered a proper one in which security should 
be given. Jooxndbo Dbb Roybut u Funiniim 
Dxb Roybut . . 18 W. B. lOB* 


B. — Chromida for order 

for aaeority^Poverty of appelkaU*~OiioU Pwsfr 
dnre Code, 1882, a. 649. 8. 549 ^ the GIyE 


Procedure Code was never intended by the ] ^ 
laturo to derogate from the li^^t of appeal givn 
by the law to every person who Is defeated in a m 
in the Court of ust instance, and an appUcam 
should not be granted under that section of wUsk 
the only ground is a statement tibat the appiDw 
is not pemmlaiily In a position to pay the eoeIsM 
the appeal tf it should be dismissed 
Uwrp Momedierii v. QoHbae, I Ik B. 8 
fouomd. 
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yangar v. Jamylavadin, L L. B, 3 Jfad. 66 ; and 
Jogendfo DA BoyknA ▼. Funiniro DA Boykuit 
18 W. JL 102^ Inferred to. Lakhmi Gbavd v. 
Gatto Bai . I. L, B. 7 AIL 64B 

9. - Qrounda/cr order 

for eeeufiijh-Ciml Procedure Code^ 1882^ $. 

Poverty of appAUtrd, Mdd^ by the Full Bench 
(Ttbbill, J., duhikmit\ without laving down 
any general rule by which the ozerciae of the diacre- 
tion conferred by a S40 of the CSvil Procedure Code 
should be governed^ that the more fact of the pover- 
ty of an appellant, atanding by itaolf, and without 
reference to any general facto of the caae under 
appeal, ought not to bo conaidered aufficient alone 
to warrant his being required to furniah aecurity 
for costa Jiwan Ali Bbo v. Baba Mal 

1. li. B. 8 All. 808 


10 . 


dud Procedure 


Code {Art XIV of 1882), a. 642 — Poverty of appeh 
hnd--0rouud for ordering eecurity for costs of appeal. 
Under the circumatancea of this case, the Court re- 
fused an application that the appellant, on the 
ground that he was a person without moans, Aould 
give Bconrity for the costa of the rapeaL Hbwbt- 
80H V, Dkau . . I. If. B. 81 Oalo. 580 


a 


Civd Procedure 


Cade, 1882, s, 649 — Poverty of appdkmi — Feapa- 
iioM conduA^-Drouud for requiring security. An 
appellant (residing within the jurisdiction) who has 
bran ordered to pay the coato of the original hft*ri T»g 
and has not done so cannot bo required to furniah 
aecurity for such coato before he is allowed to proae- 
cuto ^ appeaL unless his conduct be shown to be 
vezatious— ^that is, such as indicates a wilful deter- 
mination on his part not to obey the order of the 
Court. His not paying, if it bo caused ^ inabiMty 
to pay, is not vexatious. Aniin} bih'Essa Kalx- 
m V. Essa bin Kaliha L L. B. 18 Bom. 468 

Appeal by defendant against 

^e order under e. 844, granting execu- 
tlon-Cwl Procedure Code {Art XIV of 1882), 
ss, 649 and 647, exjdanalion-~AppelkisU required to 
gwe security for the corts of the appeal and of the 
original suit. The Court can require an appellant 
from an order mode under a 244 of the Civil Froco- 
dnro Code (Act XIV of 1882) in execution of a dc- 
security for the costs of the appeal and 
of the original suit. Daobu Jaitram v, Chandba- 
>han I.I 1 .B. 84Bom.814 

— CivU Procedure Code, 1868, 
!"• — Assignu substituted for ^inliff. 

Ui^or a ^ Act VIll of 1869, the High Court 
had discretion to demand security for costs from 
it saw fit to & BO, at any time 
poiore the hearing of the appeaL Where an as- 
wgneo who had Imen substituted for the plaintiff 
hntoa 106 declined to funiish security for the costs 
withm such reasonable time os the Court ordered, 
*****, ***»^ fho defendant mu^t within 
wght days after sneh neglect or refbear plead the 

VOL. V. 
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bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit. Hsiralall Sial u. 

Carapibt 18 W. B. 481 

14. Appellant out of Jurladlo- 

tion. Quesre: Whether in a case in which the 
api^llant is not residing out of the British terri- 
tories in Indio, the High Court has authority to 
demand security for costs from the appellant after 
the issue of summons, ie,, notira of the ap- 
peal HurABUTTooLAU Chowdrt V, Hvmbbdhub 
Rohiian .... OW. B.M1 b. 188 

16. Beng, Reg, XIV 

of 1829, s, 2, cL 1 — Inhabitant of foreign terrilory, 
Bengal Regulation XIV of 1820, a 2, cl. 1, enacted 
that every person being an inhabitant of a foreign 
territory should be required to furnish security for 
costs ; such security to be fumishod by a plaintiff or 
ap^llant within six weeks of the date on which his 
plaint or appeal was filed ; and that, unless such 
security be so furnished, the suit of such person, 
if plaintiff, should not bo proceeded with or appeal 
admitted unless ho had furnished the necessary 
security to cover costs in the appeaL In an appeal 
to the Sudder Court from a decree of the Zillah Court 
by a party then temporarily absent in England, but 
having real estates and factories within the jurMio- 
tion of the Court, no security was furnished by the 
appellant’s vakil within six weeks after lodging the 
appeal The respondent In the first instanoe put in 
an answer to the grounds of appeal filed bv the 
appellant, but afterwords filed a petition for dumis- 
sal for non-compliance with the requirements of 
Bengal Regulation XIV of 1829, s. 2, cL 1, contend- 
ing that the appellant was a resident of a foreim 
territory, and bra not furnished security within nx 
weeks as required by that regulation. The Sudder 
Court held that such security ought to have been 
furnished by the appellant, who, residing in Eng- 
land pendente lite, was to be considered as resident 
m a foreign territory within the moaning of the re- 
gulation, and dismissed the appeal. Held, hj the 
Judicial Committee (remitting the suit to India for 
trial),that the Sudder Court had not, by Regulation 
XIV of 1829, any power ex mero motu to dismiss the 
appeal, (i) as the appellant was guilty of no default 
under that regulation, not having hem called uimn 
by the respondent or the Court to furnish socurity 
for costs ; (ii) as the appellant was not guOty bf 
laches in not voluntarily offering seouritv, the regu- 
lation providing only that a suit or appeal should not 
be proceeded with until security was furnished. 
Semble : The putting in an answer to the appeal 
before objecting to the want of security for costs 
operated as a waiver by the respondent of tto want 
of security for costs required for Bengal 
tion XIV of 1829, s. 2, el. 1. Quare : Whether Act 
111 of 1846 repealed Bengal Regulation XIV of 
1829, s. 2, cL 1. Wisi V, Juobun^ Bosi 

7 Moo. 1. A. 481 


16 . 


QroundB for ordering aeou- 


ri^. Cause being shown on 1 rule nisi foe an 
order for security to bo given by the appsllaBt 
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for tho coHta of an appeal (flimilar ordon haTing 
been provionsly made on the application of other 
defendants), it appeared that an unusual number 
of defendants had been joined in the suit, which 
had been withdrawn on a previous occasion when 
nsiiuly tried out ; and that tho plaintiff, who sued 
as a relator, was poor and resided out of tho 

J fuiidiction, and had not paid interlocutory costs, 
or which an attachment hod issued. HM^ that an 
' appellant will not bo ordered to give seeurity for 
costs previously incurred ; that the fact of similar 
applications having been granted in tho suit, the 
poverty of the appellant, and the fact of his dwelling 
out of the jurisdiction, as well as tho peraliar cir- 
cumstances of tho case, non-payment of intorioou- 
tory costs, a former withdrawal of tho suit, and tho 
joining of an unusual number of defendants, are 
grounds Ibr granting an order for security to bo 
given by an appellant for the costs of an appeal : 
that a mlator suing to enforce a public right must 
give seeurity for the costs of those against whom he 
proceeds. Muznun Hossain u. Dtnobunooo Sinr 
Bonrke A. O. 0. 40 

Onnflrming the judgment in the same ease in 

Bonrke O. 0. 119 

17 ^ Cmdinwaiim of 

order made agaitui fiaitUiff for eeewritff^irnl 
Proeedwe Code, 1859, a, 3$, A plaintiff who resided 
out of India paid a sum of money into Court as 
security for costs under s. 34 of A^ YIII of 1859. 
He subwqucntly obtained a decree against the de- 
fendant, and the defendant appealed against that 
decree. EM, that the defendant was not entitled 
to an order detaining in Court, ponding tho appeal, 
tho money which 1^ been paid in under s. 34. 
FtiXmino V. Sheabhati . 4 B. L. B. O. 0, 92 

See In re Ditta Habasmaw Snraii. 

9 B. li. B. F. B. 46 

s.o. DiTTiA Hubbuokmav Stnoh V. Modhoosoo- 
nvN Pymh . 12 B. L. B. F. B. 16 

18. Discretion of Ooart to re- 

fam eeouritgr— Gtvi7 Procedure Code (Ad XIV 
of 1882), s. 549, An origimxl Court rejected, as 
InsuiBcient, security offered for tho puiposo of 
conforming to an oidor of the High Court under 
8. 649, Civil Procedure Code, and refused to 
Tsceivo' friher security offered in lieu after the 
time iOasA bj fbe order had expired. This was 
j^rmH hj die High Court. Held, that, as the 
High Coon' had a discretion to onlaigo tho time 
allowed lor ffnding seeuritj^ and to accept other 
security-lb lien of that rejected or to refuse to 
do either; II had, under those eiroumstanoes, judi- 
cially ezemised ttot discretion in refusing. Rajab 
Au «. Amn Hossnv I. L. B, 17 Gala 1 

10. Xstonsion of time for giving 

iooarlty— -Olsil Proeedure Code, 1877, e, 549^ 
Pfoeedure, Wheie the Appellate Oouit demands 
froni an appellant seeurity for oosts, the Court 
my eiteod the time withm whfeh it orders suoh 
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seeurity to bo furnished: but if no application ii 
made for such extension of time, and sudh seen- 
rity is not furnished within the time ordered, it is 
inoperative on the Court to reject the appeal. 
Haidri Bai V, East Ivdun RAnwAv OoxFAinr 

l.li B.1 AILSBT 

20 . - CHml Procedure 

Code, 1882, e. 849^ApfdieaUon for exteneion gi 
period for finding eecuritg for eoeta of appeal aftd 
defauU. S. 640 of the Code of Civil Procedure being 
imperative, the time cannot be extended after the 
expiry of tho period fixed in tho order direoti^ the 
ap|»llant to find security for the costs of an appeal. 
Haidri Bai v. Saet Indian Railway Company, /. 

L. R, 1 Att. 687, followed. Shbajudin v. Krishva 

I. laB. 11 Mad. 190 

21. - CivU Procedure 

Code (Ad XIV of 1882), e. 491 — Appeal refeded 
for want of ceeurity-^Exteneion of Hme for giving 
eeeurity—Diaerdion of Court, Dio proper eon- 
stmetion of s. 549 of tho Civil Procoduto Code is 
that, whore an appellant has been ordered to fur- 
niidi seeurity within a certain time, and that order 
has not boon compliod with, and no applicate has 
been made to extend the time within the period 
allowed, tho Court is bound to reject the app^ 
Bubri Harain V, Shro Kobr 

I.L.B.llOalo.716 
In the same ease on appeal to the Privy Counoik 
it was held that, where the High Court, under a 
549, Civil Procedure Code, has demanded seoiifl^ . 
from an appellant, it has power to extend the 
for comidying with this oraor on application mada 
as well after as before the time first fixed has ex* . 
pirod, and may nevertheless reject tho appeal, under, 
that section, if the soourity is not in the end fuRr 
nished. Haidri Bai v. Sad Indian Raiheay Ood^ ' 
pany, I, L, R. / AU, 687, overruled. In this oSSf, ^ 
tho Registrar was directed to allow only the oosli ' 
applicable to the question argued and deoidiA*'. 
Badri Narair v, Shro Korr V 

LI..B.17CMABqV; 
L.B.17tAn[ * 

as. oiva ; 

Ooi, XIV of mz), «. fl 

appealr^Diecr'tion of AppeUaie Court to edaiii', 
ime for fumiehing eeeuriiy, Tho seeurity for thb : 
respondents’ costs which the High CwrI bfd 
demanded under s. 549 not having been fumislM 
within the time fixed, and the Court, in the exeroise 
of its disoretion, having refused to extend the time, 
the api^ was rejected under t^t section* HsIA 
that this was not a case for interference. lldDBir- 
svDAR Das u. Adbikabi Praparva 

I. L,B. 17 Onto. 616 
8.0. Modbusudar Doss «. Kbisbra Prafajota 
Ramaruj Doss . . Ii,B.17IA.9 

28. ■■■■ Bdendom ^ 

ftme for fumiehing eeeurUy^Bxeeptkmed a ir em^ 
daneee^-43iml Proeedure CodOt ISSSi a 549. Tfh 
appellant applied for an extensloa of the 
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2. APPEALB-eonfd. 

giTing seowity for the ooste of the ofpeal on the 
that, m the exoeptional state ii things in 
Bomtey canMd by the prevalence of the plague, she 
had been unable to raise the money recoiled. HM, 
that under the circumstances the application should 
ho granted. S. 540 of the Civil Procedure Code 
(Act XIV of 1882) does not absolutely piedlnde 
inch an order if the circumstances render it just to 
make it. The Court cannot lay down a hard-and- 
fast rule that in no case after the time for giving 
wciirity has expired can an appeUant be allowed 
further time. Jumnabai v, Vissovdas Rutton- 
CKirKD . • . I. L. B. 21 Bom. 676 

24.* Agreement to deposit aeott- 

rity— Fat'/ufe fo make dejioait. An order was made 
by tbo Court (pursuant to an agreement between 
the parties after a decree for the plaintiff) that 
the defendant who had appealed should pay into 
Court, to the credit of the cause, a certain sum of 
money for deeree, costs, etc., including a sum of 
money for costs to bo incurred on appeal. On 
an application by the plaintiff that the case 
bo struck off for default of deposit, and that 
the defendant pay costs already incurred at the 
timo of the application, it was ordered that the de- 
fondant should deposit a sum to cover coats of the 
futuro appeal, and in default that the ease should bo 
struck off, although the summons to show cause 
was not in point of form to that effect. Euas v. 
Grccksrbutty . 1 Ind. Jur. B*. B. 5B18 


25. - Amount of aeourity not 

fixed- -Civil Procedure Code, e, 54U — Security jor 
coda-^Dimieeal of afpeed-^Pradice. S. 540 of 
the Civil Prooeduro CMe contemplates an order 
by which some osoertained amount of seourity is 
roquiied. The last paragraph of the sootion seems 
to Gontomplate that, on failure to furnish seourity 
within the time fix^, an order for lejooting the 
appeal should be obtained from the CouiA that gave 
the order to furnish security. Upon the application 
of the respondent in a second appeal pending before 
the High Court, an order was passed requiring the 
appellant to furnish seourity for the costa of the 
appeal, and to lodge such soourity at any timo be- 
fore the hearing. This order purported to ho made 
under s. of the Civfl Procedure Code, but neither 
the application nor the order stated the amount of 
the security required. At tho hearing of the appeal, 
no security having been lodged, the respondent ob- 
jectMi that, with leferenoe to the terms of s. 549 , 
Uie Court had no option W to dismiss the appeal. 
am, that the objootiQn had no force, no such order 
? ooutemplated by s. 549 having been made. 
nr^ also, that the proper course was to have ap- 
plied to the Judge who passed the order for secu- 
nty. at any time before the ease came on for hear- 
Jig. for the rejection of the appeal, and that it was 
hemring to ask me Court to reject the 
^PPnal. Tbaxub Das vl Kzsbobt Lal 

I. L & e AH. 164 


^ —■ Fonu and oontantB oxdar 

seourity for oosts— OmMsioB toetateaimoufU 


BBCUBITY TOB OOBT 8 --eoiicU. 

2 . AFPBALS^oficid. 

-—Pfoeftee — CivU Procedure Code, 18S2, s. 649, 
Where a Court acting under s. 549 of the Cods 
orders an appellant to give security for costs, it 
is not necessary that any specific sum for wUoll 
securiW is to be given should bo named m the 
order tor seouritv. It is sufficient for tho order to 
dueot the appellant to furnish seourity within O 
time to bo stated '* for tho costs of the appeal ” or 
for tho costs of tho original suit,” or ” tor the oosts - 
of tho appeal and of the original suit.” Thakur 
Dae V. Kiekori, L L. It. 9 Att. 101, overruled on 
this point. Lbkba v. Buauna 

I.1..R18A1L101 

BXSOUBITY FOE GOOD BBHAVIOirB. 

See Afpxal in Griiiinal Casxs— G nnii- 

NAL PROOBDOBB CODBH. 

I.L.EeOalo.878 
82W.B. Or. 68 

See Arrest . L L. E 81 Oalo. 667 

See Criminal Procbddrb Code, ss. 110, 
112, 190, 101 AND 526. 

I. L. R. 27 AIL 172; 262 ; 298 
1.1I.E28AU.806; 629 

See Criminal Procedure Code, s. 122. 

Lli.E26All.189; 871 

See Beverenoe to High Court— Crimi- 
KAL CaSES^-SbOURITY TOR GoOD 
Bbuaviour. 

See Sentence— Imprisonment— iMPKi- 
sonmbnt Generally . 8 N. W. 126 
LL.ElAa 666 
I.L.B.28 AU.428 

L Transfer of proeeedlngB— 

Cftmtnal Procedure Code, 1882, aa. 110 and 526. 
Proceedings under s. 110 of the Code of Criminal 
Procedure cannot be transferred to any Court out- 
side the district within which such proceedings have 
been lawfnlly instituted. In the maUer of the 
pdition of Amab SiNon L la. E 16 AVL 9 

2. — Disoretion of Courts ezer« 

else of— CVimfnol Procedure Code, 1872, ea. 505, 
J55— Depoetf of caah in lieu of aecurity bond for 
good behaviour. Tho powers given byss. 605 and 
500 of Act X of 1872 should bo exorcised with ex- 
treme discretion : the former of those sectioiui was 
not intended to apply to persons of ” by no means a 
repntable character.” Empress v. Kala Cband 
Dabs . I. L. E 6 Oalo. 14 : 6 a la E 128 
9. Person of violent or turbu- 

lent oharaoter— Crtmtnol Procedure Code, J 8 OI 9 
9 . 297. a 297 of the Code of Oiminal FTOoodnte, 
1861, did not refer to persons of a violent or turbu- 
lent character. In re Nabain Sooboodhi 

6 W. B. Or. 6 

4 , Person oonvioted of theft— 

Crminai Procedure Code, 1861, a. 295^ThefL 
& 296 did not apply to persons oonvioted and 
ounidied for theft Queen v* Kubbb Bonab 
^ ‘ 7W.EOr.6T 

16 u 2 



( 11697 ) 


DIGEST OF CASEa 


( 11698 ) 


SBCUBITY FOB GOOD BBHAVIOUB 

— eonid, 

5. Habitual offandera— Ad# 

cdmmiiUed by persona in performance of dutiee as 
bfsrhamiaus in tamindari-^IIabitual assoeiatioiir^ 
JohU frtdl— Code of Criminai Procedure {Act V 
of 1998). ee. 110. 112. 117. 118. and 537. Ceftain 
burkandaiee emplovod at the kutchciy of the Bijni 
estate* who wete aUogod to have committed acts of 
extortion and other acts of oppression in the per- 
formance of their duties* were called upon to exe- 
cute bonds for their good behaviour on the grounds 
(i) that they habituall]^ commit extortion ; (ii) that 
th^ habitually commit or attempt to commit or 
abet the oommission of offences involving a broach 
of the peace ; (iii) that they are dangerous persons 
BO as to render their being at large without security 
baaardous to the community. 'J'hey were tried 
Jointly by the Magistrate under a 117 of the Code of 
CriimnaLProooduro* and each of thorn was ordered 
to ozecute a bond with sureties for his good behavi- 
our for three years. Hdd. that, oven supposing the 
Magistrate was right in considering that there was 
hamtual association between these Arsons in regard 
to the first and second grounds, there certainly 
would be no such connection between them in re- 
gard to their characters so as to make them danger- 
ous persons and thus to render their being at large 
without security haxardous to the community* and 
that proceedings should have been separately taken 
against each of them. S. 110 of the Code of Crimi- 
nu Procedure is not applicable where certain acts 
amounting to extortion are committed by certain 
persons hi the performance of their duties as burkan- 
dMCs in a zamindari, as it cannot be said that these 
persons are in the habit of committing extortion as 
mdividual members of the community, because if 
Ihsjr were discharged by the samindar or ceased to 
be ni his employ* the acts would no longer be com- 
mitted* it being no longer to their intorests to do 
such acts in the interest of their employer, and they, 
certainly would not be likely to commit them in 
their own private capacities. The object of enabl- 
ing a Magistrato to take security for goo<l boha- 
vionr is for the prevention and not for the punish- 
ment of offences. Hart Txlano v. Quren-Km- 
nvss • . I. L. R. 27 Cole. 781 

Hau Trlako V. Empress . 4 0. W. N. 681 

8. Jurisdlotion of Magistrate 

’-^Person not reMing within his jurisdiciion-^ 
Bspiikdim^ode of Criminal Procedure {Act V 
1898). 110. It is only when a person within the 
HmHto M a Magistrate's jurisdiction* that is, who is 
residing within the limits of such jurisdiction, is 
found to be a person of a description given in s. 110 
of the Code of Criminal Procedure* that the Magis- 
trate can take action under tlmt section, and it is 
not contemplated that the Magistrato in such a case 
dhould Issue a warrant so as to pursue the person 
ooncemed into another jiulsdiction. Under the 
terms of a 110 of the Oimlnal Proeodure Code* the 
reputation which the person is found to have means 
the reputation of that person In the neighbourhood 
in whuh he residea Kitaboi a Qurex-Empress 
^L*B. 27Galo.898 


BBOVBXTY FOB GOOD BBHAVIOUB 

--coaM. 

7. — Persona not proved to have 

eommltted orlme—Urimtiial Procedure Cede. 
1872. s. 505. The exerdso of the power given by 
a 606 of the Criminal Procedure Com was not con- 
fined to cases in which positive evidence of t^ oom- 
mission of crime is formcoming against the persons 
charged. In re Pedua Siva Reddi 

l.L.B.8Mad.888 


8 . 


Abeoonded offisnder ar- 


rested without Bummone— Urtminaf Procedure 
Code. 1861. s. 306. Where an accused person was 
arrested as an absconded offender, and, without evi- * 
dence being gone into on that charge, an inquiry 
was made into his mode of livelihood* without any 
summons being issued under a 806 of the Criminal 
Procedure Code, such proceedings were hold to be 
irregular. Queen v. Huttooa 8 MW . 9 

9. Opportunity to make do- 

fbnoe — Information of accusation to uectusd-— 
Criminal Procedure Code {Ad X of 1882). ss. 109, 
no. 112. Before a Magistrate can pass an ordw 
directing an accused to furnish bail and securiiy 
for his good behaviour* it is noocBsary that tl^ 
accused should bo given an opportunity of entering 
into his defence, and that ho should be clearly in- 
formed of the accusation which he has to meet. 
Queen-Bmprebs V. IswAR Chandar Svr 

I. L. B. 11 Oalo. 18 


10 . 


Bight to be heard by 


pleader— Accused person liable to imprison- 
ment in default of giving seewrUg^Notko^oie of 
Criminal Procedure {Act V of 1898). ss. 110. 128, 
and 340. Where a rrforcnce is made to the Sessions 
Judge under a 123 of the Code of Criminal Pirooe- 
dure, ho is bound to give notice to the person con- 
comod and also to hear his ploodor* if he should be 
BO represented. The term " accuscid " in a 840 of 
the Ckxie of Criminal Procedure arolies to a person 
who is liable under a 123 of that Code to imprison- 
ment in default of giving security. Nakhi Lax> 
Jha V. Queen-Empress . I. L. R 27 Calo. 660 

11. Bequlsitea for ordar— Evt'- 

dence satisfying Magistrate of bad eharaeUr of 
accused— Criminal Procedure Code. 1861. a 99$. 
To justi^ a Magistrato in taking action under 
a 296 of the Criminal Procedure Code* it was hdd 
that there must bo evidence before him legally sufib 
dent to establish the fact that the person charged ik 
a person of the character described in the sectiom 
Queen v. Budla . 2 N. W. 466 

12. Informatloa on whloh Bh- 

glBtrato may not^lnformaUon showing IM o 
breach of the peace is imroMml— -Order to fyr^^. 
security for good beheromr for three year#— Arrsw 
of aemuod— Inquiry as to truth of infbrm M mr^ 
Proof of information-statements of ^ 

coSed as witnessen-Orimmid Prooodure CSm 
1882. ss. 112. 114. 117. Gmvmations ont of 0^ 
with persona, however respeotable, are not 1 mm or 


proper material upon wmoh Magiebrate nbw; 
adopt prooeedings under a 107 or a 110 of the W: 
minal ^oceduie Coda The liifoniiatfoo to Wr 
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loquired by a Magistrate, before iiiBuing aa order 
under a. 112, may to some extent 1 m| of a hearsay 
and general description ; but when the party to 
whom the order is directed appears in Oourt in 
obedience thereto, the inquiry must be conducted 
on the linos laid down in s. 117. It is not because 
A man has a bad choraotor that he is therefore neces- 
sarily liable to bo called upon for sureties of the 
|irACo or for good behaviour. There must bo satis- 
fu'lory ovidenco in the one ease that he has done ■ 
something, or taken some step, that indicates an 
hitcnticm to break the peace or that is likely to 
fN'cAsion a breach of the piMico ; and in the other, 
ihiit ho is within the category of iiersons raoniionetl 
in s. 110, the determination of which question must 
alivnys bo guided by the considerationM pointcrl out 
in kinpreMA v. Nawdb^ L .L,B. 2 AU. S35, A 
Maizistrato is not comnetoht, upon information that 
Kii^gcsts the likelihood of a breach of t he ponce, to | 
resort to s. 110 of the (kiminai Procedure Code, and j 
it is altogether vUra vires for him to demand seen- | 
rity for tliroc years in such a cose. In ordering the i 
ariVst of a person under s. 114 of the Criminal Pro- | 
cedure Crxle, the Magistrate must act on recorded j 


information ; it is not enough for him to express a 
belief that such a course is msoessiiry. Not only 
must he have ** reason to fear t he (mmmission of a 
bri'Ach of the peace,’* but ** that such breach of the 
poiuH) cannot bo prevented otherwise than by tho 
immediate arrest of such pewson.” EMPKRsa v, 
Babua . . . 111. B. 6 All. 188 

18. - Criminal ProU’ 

iare Code, 1861, s, 306- ^Information of police. 
In an inquiry undjr B. .^6 of the Code ofCWminal 
IVoepdnrc an to proceedings against persons required 
to give socuriy for good behaviour, a Magistrate hocl 
no {x>wer to use the information which tho police 
may havo obtained as ovidenco in the cose. Quxbn 
f. Komul Kisiixn 11 W. R Or. 85 


lA — *'8how cause "—Cniatfiaf 

Pronedurc Code, ss. m, 112, 117,118, 339-^Bwden 
0/ prwf-— Joint intfuirj^-'^-Opposing factions dealt 
wth tn one proceeding — Notwre and qmnlum of 
epideHee necessary before passing order for mcu- 
Upon general principles, every person is en- 
tttled, in the absence of exceptional authority con- 
ferrod by the law to the contrary effect, when re- 
quired by the judiciary either to forfeit his liberty 
or to have his liberty qualified, to insist that his 
shall be tried separately from the oases of 
other twraons similarly drcunutanced. Where on 
oruCT nos been passed under a 107 of the Criminal 
™Jcduro Code requiring more persons than one 
*0 show cause why they Modd not severally fami^ 
jjeunty for koepmg toe peooe^ the provkuons of a 
^ re^ with a 117 ore applicable, subject to such 
momfioations os the latter seot&m indicates, and to 
prooedufe os the eiqgenoiet of each individual 
^ may render advisable in t^ interests of justioa 
inquiry b the ease of such persons is tbm- 
^ not fnso facto illegal ; and even in oases whore 
and the same proowdings token by the 
SS 112, 117, and 118 improperly 

with moie persons thsn one, the matter mnet 


I 

i 

! 
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Iw oonaiderod u()on the individual merits of tho pas* 
ticular cose, and would at most amount to an uve- 
gularity which, according to tho particular pb 
cumstancos, might or might nut bo covered the 
provisions of a 637. Qaecn-Empress v. Nathn, L 
L. R, 6 AiL 214, and Empress v. Batuk, AU. 
Weeldo Notes (1884) 34, rcfcrixx! to. An order 
}ia^d by a Magistrate iinilcr ss. 107 and 112 of the 
Criminal Procudura C4)dc, requiring any imrson to 
“ show eause ” why he should ii(»t Ini ordered to 
furnish security fur kcoping tho poju;c, is nut in the 
nutiiro of a rule nisi implying tliat the bunion of 
pro ving innocence is upon such person. 'I'lio on us of 
proof lies upon tho prosecution to csUblish circiim- 
stenccs justifying tlio iKstion of tho Magistrate in 
calling upon ixsrstms to furnish w^curity. Dunne v. 
Hem Chunder Chowdhry, 4 B. L. It. F. H, 46, and 
Queen v. Nirruujun Singh, 3 N. \V. 431, referred 
to. Whoro, according to tho nature of tho informa- 
tion rcHscivod by tho Magistrate, there were two 
opposing parties inclined to commit a breach of the 
jjoaco : — Held, apjdying by analogy tho principles 
rotating to tho trial of mombors of opposing factions 
ongagod in a riot, that the Aiigistrato acted irro- 
gularly in taking steps against Ixith parties jointly 
and ill holding tho inquiry in a single firocoiHling. 
SiKfh a procedure is not ipso facto null ami void, but 
only whoro tho accused have boon prejiidiml by it. 
Empress v. Lachan, AU. WeeHy Notes (1881)28, 
and Hossein Buksh v. Empress, I, L R, 6 Cole. 96» 
referred to. In proceedings institutorl under s. 107 
of the Criminal Procedure Coile against more per- 
sons than one, it is ossential for the prosecution to 
establish wimt each individual so implicated has 
done to furnish a basis for tho apprehension that he 
will commit a broac^h of the pooiro. In holding hu(4i 
an inquiry it is improper to treat what is evulence 
a^nst one of such persons os ovidenco against all, 
without discriminating between tho coses of the 
various persons implicated. Queen-Empress v. 
Nathu, 1. L, R, 6 AU. 214, referred to. Althon^ 
in an inquiry under a 117 the nature or quantum of 
evidence need not bo so conolnsive os is neoossoiy 
in trials for offences, the Mamtrate should not 
proceed purely upon an apprehension of a bmooh 
of peace, but is bound to see that substantial 
grounds for such an apprehension ore established by 
proof of foots ajminst each person imj^cated, whion 
would load to the conolnsion that on order for fur- 
nishing security is necessary. What the nature of 
the facts should be depends upon the oironmstances 
of each oase^ but where the nature of the Magis- 
teate's information requires it^ overt acts must be 
proved before an order under a 118 eon bo modeb 
and such an order cannot be passed against any 
person simply on the ground tliat another is like^ 
to commit a breach of the peooa Qiieefi v. Ahioci 
Hyq, UOW.RCr. 67; Ooshain Luekman PerNM 
Poona V. Pohoop No/rain Poom, 24 W.R.Cr. 30 ; 

Run Bahadoor v. Banes TUUssures Root, 22 
W. B, Cr. 79 ; and In ihs matter of Kashi Chunder 
Does, 10 S. L. B. 441 : 9 W. B. Cr. 47, referred ta 
Qvssv-BifFRnss v. Abdul Kadir 

LIi.B.9 A11.468 
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lA Gffomid fox ordering eeoa- 

rily— GrtmAMil Pnadun Code, 1872, e. 60S^ 
^ Jiffiimee of dharaeter. Act X of 1872, a. 600, cd- 
' eUod tho Ifegistrato to require security for good 
behaTiour, whonoTor it appeared to him, from the 
1 . erldenoe as to general character adduced before him 
that any person was by repute a robber, house- 
breaker or thief, or a receiver of stolon property, 
knowing the same to have been stolen, or of noto- 
rioudylM livelihood or was a dangerous character. 
But when the evidence was entirely in a person’s 
Bvour, and showed him to be of excellent charac- 
ter and in every respect conti^ to the sort of per- 
son against whom the section was directed, to 
apply its provisions to him on a week and unsup- 
ported ohi^ of mischief by fire was forow to toe 
intentions of tho Legislature, and not only illegal 
but oppressive. In the maUtr of ike pdtium of 
HiMiDOODKBN Ahhxd . . M W. B. Ct. 87 

Xe. Evldenoe of goneral bad 

oharaoter— Gnmtfial Proeedium Code, 1872, 
a SOB, P was convicted bp a Magistrate of the first 
class of dishonestly receiving stolen property. Ho 
confessed on his trial that he had twice previously 
been convicted of theft. Held, with some hesita- 
tion, that there was evidence as to general character 
sdduced before the Magistrate which justified him 
in dealing with P undm a BOB of Act X of 1872. 
Bhfiiess p, Pabtab • L L. B. 1 AIL 666 

17 , Beidenoe of badoharaoter^ 

CIrMiiiafif Procedure Code, 1861, ee. 296, 297, Pre- 
vious convictions for a simple broach of the peace 
were not sufficient to Justify a Magistrate in de- 
manding security under a 200 of Act XXV of 1861. 
Ebr was repute that a person was one of tho leaders 

^ of a gang m potty bollios and extortioners sufficient 
to justify a conviction under a 297 of the same 
Aot^ unlm in addition it was shown that he was of a 
ohameter so desporato and dangerous as to render 
his releoso, without security for ono year, haxardous 
to ttie community. Qubbh v. Misau Lall 

4ir.W.U7 

18. Beoord of previoas oonvio- 

ilMM^^Criminal Procedure Code, 1882, s». 110,117, 
and 118, The object of taking security for good 
h^viour from a person is solely to secure his good 
behaviour in future. The mere record of previous 
oonviotions, on account of which the mrson has 
flndomme punishment^ does not satisfy the require- 
ments of sa 110, 117, and 118 of the tiode of Mmi- 

,. 1 ^ Broceduie (Act X of 1882), and it is wrong to 
, 'use those provisions so as to add to tho punishment 
» to past oflsnoea In re Raja valad Hussbih 
; aiBiB .... L la. B. 10 Bom. 174 

10, Criminal Proee- 

dme Code {Ad X of 1882), ee, 110, 112, The mere 
fact that a person from whom security is required 
has ‘ton previously convicted of oftoces a^nst 
I property, is not sufficient to justify proceedings 
' unm a 110 of the Code of Criminal Procedure, un- 
• lam there be additional evidenoe that the person 
coin^ained agiunst has done some act or resumed 
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avocations indicating on his part an intention to 
return to his former course of Ufa In Ge metfer of 
Ike pdiHon of Haidab Ali 

L Ii. B. IE Oalo. 680 

80, Feraongnlllyoiily of notaof 

▼iolonoe--GWmtiiaf Procedure Code, 1872, e, 806, 
Hdd, that a 006 of Act X of 1872 solely relates to 
tho caUin^ upon persons of habitually duhonest 
lives, and m that sense “ desperate and dangeroua” 
to find security for good behaviour, as a protection 
to the pubUc against a repetition of crimes by them 
in which tho s^etv of property is menaced and not 
the security of the person alono is jeopardised. 
Where, therofbro, tho evidence adduced bmore the 
Magistrate did not show that a person was 
habit a robber, houso-breakcr, or thief, or a receiver 
of stolen property, knowing the same to have been 
stolen,” but &ou^ only that he had been guilty of 
acts of violence : — HM, that the Magistrate could 
not, under s. 600 of Act X of 1872, oraor such per- 
son to furnish security. Observations regarding 
tho evidence on which the procedure of s. 600 idiould 
be enforced. Empbiss v. Nawab 

1. L. B. 8 All. 885 

81. Feraon oonwloted and pun- 

ished for theft — Form of order— Code of Crimi- 
nal Procedure {Ad X of 1872), m. 804, 808. An 
accused person was convicted of theft and sentenced 
to two years' rigorous imprisonment, and was fur- 
ther ordered to enter into his own recognisance for 
R60 and find two sureties, each for a like sum, to 
bis good behaviour for one year after the term of 
his imprisonment hod expired ; in default to sufto 
rigorous imprisonment for one year. Hdd, that the 
latter part of the order was biM, and that the Ma- 
gistrate should have proceeded under the provisions 
of s. 604, cL 2, of the Code of Criminal Procedure.. 
Smpreee v. Partab, 1, L. B, 1 AU. 666, followed.. 
Tamiz Mandal V. Umid Karioab 

I.L.B.8Ca]o.815 

88. — - - Inquiry as to neoessUy to 

seourity Procedure Code, 1872, e. 804 

^Power of Seeeione Judge^uriadidion of Magie* 
Irate. A Sessions Judge had no power under Act X 
of 1872, B. 604, or any of the preceding sectiona ^ 
decide as to the necessity for taking security foe 
good behaviour, or, witiiout inquiry to pass orders 
as to tho nature of the security to he furnished, or 
as to the time it is to remidn in force. Thejurlsdi^ 
tion OB to the necessily was in the Magistrata 
after sending the accused to the Magistrate undffi; 
a 604 the Sessions Judge was rffdon 
Qubbn V, Gunqabau Potdar . 84 w. B. Or, 16 

88. Form of order* 

eediifs Code, 1872, #. 297—Bvirdiiee'-~Crd»f^ 
defoaB in caah. Where a person, undet a MTef 
the Ctiinnal Pkooednte Code, is ordered to 
seourity for his good behaviour, the order Murai^ 
under a 800, state the number ii suieties leqsirM 
from the defendant. The object of the law tf to 
seourityforg^ behaviour is that suieties s hml to 
responsiUe for the good bebavloor of the p6M. 
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called upon to proride Monrityt not that a deposit 
be made in oasL Quiur v. Sno Buxsk 

EN.W.996 

84. Order lor depoaii 

in caah--^uMiriXyAMnd. An oidor loaniring poieons 
to deposit cash in lioa of entering into a bond as 
ceciirity for their futuxo good behaviour Is bad in 
law. BiiFBasa v. Kala Ghavd Dass 

I. L. B. 6 Oalo. 14 : 6 O. li. B. 198 

iCoidfa) Quun v. Kbistxvobo Roy 

7W.B.Or.80 

85. ' Statement of grounda for 

order^OpfNwiunAy to oomjiy with order— Ofimt- 
nff/ Procedure Coda^ 1872^ a. fjOS. On a requisition 
from the High Court, a Magistrate is bound to state 
the grounds upon which he fixed the amount of 
Hccurity. A person from whom socuritv for good 
behaviour is demanded should have a uir chance 
afforded him to comply with the required conditions 
of Hocurity. Emfiikss e. Dxdab Sibgar 

I. L. R. 8 Oalo. 884 : 1 C. Ii. B. 86 

20. Order for surety to pledge 

rights in land — Illegal order. An order by a 
MagistrAte requiring security for good behaviour 
whicih directed that the surety should pledge all his 
propriotary rights in land worth B200 was hdd to 
be illegal. Qukbn v . GAMm 7 N. W. 249 

87. — — Beferenoe to Sessions Jad|^ 

for confirmation of order when person is 
unable to giwe security— Gritatno/ Procadura 
Code {Act V of 1898), aa. HO, PJSStatameni of 
grounda {or order. Hie Sessions Judge, in confirm- 
ing the order of a Magistrate under a 123 of the 
Code of Criminal Procedure in regard to the imprl- 
Honment of a person in consequence of his being 
unable to furnish the necessary security, is bound to 
find a special ground on which the oi^r is passed, 
having special reference to a 1 10 of that Code. It 
is not sufficient where he only finds in general 
terms that it is for the hiterests of the community 
at huge that such person should be bound once 
to be of good behaviour. Hakhi Lal Jha v. 
Quxen.Empbxss I. Ii. B. 27 Oalo. 868 

28. Order with arbitrary oon- 

ditioxi imposed— Crimtmd Proeedwa Code, 
1872, aa. SOS, Earrites. In making an order 
for security to keep the peace under a 606, Criminal 
l*rocedureCode, 1872, a Magistrate had no right to 
impose an arUtrary condition not essential to ros- 
tiain a party from the infriDgement of the law, ay., 
a conditioa requiring the accused to furnish two 
sureties, being persons of lespectab^ty and sub- 
litance, not related to him, andzeriding within one 
mue of his house. The ground on which a Magis- 
tiate has power to refuse to accept any surety under 
s. 616 must be a valid and roasonablo ground. In 
me moffer of the peMion of Nabazn Sooboddhu 

22W.B.87 

!• conditions and 

1 imitations can bo imposed upon persons ordered to 
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give security under a 118 of the Code, /a the 
waUar of Jhojha Sxnqh v. QuuN-Biinusa 

I. L B. 24 Oalo, 16 6 

80. - Ground for rafuaing susaty 

— Crimtnal I^roeedura Coda {Act V of 1898), a. 123i 
eh (2y~PUader, whether ha may be hemd in a ‘ 
raferenee under that aeeHon. A Sessions Judge la . 
bound to hear a pleader who may appeal on behalf 
of a person in a case referred to him under a 12.7, 
cl. (2), of the Criminal Procedure (k)do. Jhoja . 
Singh V. Quean-Empreaa, 1. L. H. 23 Cak. 493, le- 
forrodto. A Magistrate cannot refuse to accept a 
surety on the ground that ho lives at a distance 
from the accus^ Abinasu Malakah v. Euphsss 

4C.W.N. 797 

81 Objeot of demanding secu- 

rity— Crimfnfll Procedure Code [Act X o/ 1882), 
aa. 110, el aeq. — JHacretion of JIdagiatrala in accept- 
ing or rafuaing auteliea tendered. The object of 
requiring securities to bo of good behaviour is not 
to obtain money for the Crown by the forfoituro of 
recognizances, but to insure that the particular 
accused person shall bo of good liohaviour for tho 
time mentioned in tho order. It is therefore reason- 
able to expect and require that tho sureties to be 
tendered should not bo sureties from such a distance 
as would make it unlikely that they would exercise 
any control over tho man for whom they wore willing 
to stand surety. In the maUer of the petition of 
Narain SoobodShee, 22 \V. B. Cr, 37, not followed. 
Quebn-Emfukss v, Rouim Baxhsh 

l.L.B.fiOAll.208 

82. — Order for security and im- 

prisonment in dBfkXL\b--lUegdl order-^Crimned 
Procedure Coda, 18'»1, aa. 296, 301. Where a Magis- 
trate required security from persons for their good 
behaviour, under s. 206 of the Criminal Procedure 
Code, and in default sentenced them to six months' 
rigorous imprisonment : — Hdd-, that the order was 
ilbgal, B. 301 requirins that they should bo com- ' " 
mitted to prison until they furnish tho security 
demanded* In fixing tho amount of security, tho 
Ifogistrato should not go beyond a sum for which 
there is a fair probability of the defendants being 
able to find seourity. Anomyuous 

4Mad. Ap.47 

88. Crmined Proce- 

dure Code {Act X of 1882), a. 118^High Cornea 
power of inlerfaranu when ike amount of aeewiiy^ 
ia exceaaive — Maqialratda diaeretion, enerciae o/. 

A Magistrate ordered the accused to exsonte 
bond mr B600 for his good behaviour for one year ^ 
and to furnish two sureties for the like amonii * 
The accused failed to furnish the required scoiuity, 
and was sent to prison. The High Court, bebp of 
opinion that the amount of the required scoority 
was excessive and that the Maptrate hed not 
exorcised a proper discretion in the matter,' inter- 
fert^ in the exorcise of its revirional jurisdlctioii; * 
and reduced the amount. Quebw -Bmpbms 
Rama I. L. B. 18 Bom. 872 
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M. Power of Magistrate to 

eanoel eeourl^-bond once aooepted— Cfiiat- 
noi Procedure Code'{A(i X of 1882)^ ee. 109^ 122$ 
225. When a euroty offenKl by a i^non for good 
behaviour has onoe boon aooepM, a Magistrate has 
no power subsequently to cancel the soouiity-bondf 
though he might be of opinion that such surety is 
an unfit person. Shpauss v. Raw Lall Achabjea 

lO.W.ir.894 

86. Second order fbr geourity 

without fturther proof— Cftmtani Procedure 
Oode^ 1861^ Ch. XIX. Wheie a person is confined, 
in default of giving soourity for his good behaviour 
under Ch. XIX of the Code of Criminal Procedure, 
a second seeurity cannot bo demanded after the ex- 
]^ration of the first term of confinement, except on 
some now proof of bad livolihoodi or that the person 
is not capable of following an honest calling. In 
re JvBWvm SiNoa 

1 Ind. Jur. N. 8. 801 : 6 W. B. Or. 18 


See Mahombd Aboul Babe v. Ewpaasa 

4 O. W. TX. 181 


86. - — Further prooeedingg under 

S. 110 of Oode of Criminal Procedure— FfwA 
informaUon — Accused person — “ JUischarge 
mned Proeedwe Code, s. 437. A further inquiry 
cannot be made into the ease of a person against 
whom proceedings under s. 110 of the Code of Cri- 
minal Froeedufo have been taken and who has been 
discharged. If it be considered by the Magistrate 
that it is necessary to institute further procoodiiigSi 
he is competent to do so under the law on fresh in- 
formation received. Proceeding under s. 110 can- 
not be regarded as on a complaint, nor can they bo 
nguded as a ease in which any aoousod ” person 
hM been disohaiged; for the terms “accused 
person" and “discharge" ins. 437 of the Co^ 
dearly refer to a person accused of an ofibnee who 
has been diseharged from a charge of that offence 
within the terms of Gh. XIX of the Code. Qubkh- 
Ewpbbss V. Imab Mubdal I. L. B. 87 Oslo. 668 


87. Form of Bocurity-bond— 

Criminid Procedure Code, 881, ss, 305, ^ViO-^Porlei^ 
fufi of hand. Where sureties who were required to 
diow oause, under s. 305 of the Code of Criminal 
Ftooednre, whv the bond executed bv them should 
not be put in foroo, failed to establiui by evidence 
the statenumts which tbejr made, it was held that 
the bider putting the bond in force was a proper one. 
Per Fbiab, J. — ^Althou^ the form of seenrity-bond^ 
given in form (F) of the appendix combines two 
bondiv— namely» one for the principal and one on 
then^of the sureties, the provisions even of a 300 
woiud he complied with if these two bonds wore 
upon two pieces ot paper instead of one. In the 
matter o/ the petitian of Bbibdabun Chuhobr 
Dabs. 1% the modkr of the petUion of Tabdibb 
Osumr Moioomdab 19 W. K. Cr. 88 

86. ■ Pyooedure— PpMwr of Sessions 

Judge after aegailial^If^ortiuUwn to Magistrate 
gf fo tMng seeuriig from aeeused. If a SMons 
Judge lie of opinion that a person acquitted by him 
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ought to give seouritv for future good behaviour, 
he should discharge him, and inform the Magistrate 
of his opinion that security should be taken, leaving 
the Magistrate to take the necessary stem for that 
purpose, aiid the SessionB Judge imould not send 
the party in custody to the Bfagistrato. Rao. v. 
Byha yalad Subjim 1 Bom. 01 

80. Sitspicio/ir^Pro- 

duetion of wUnesses^Bail A person against whom 
proceedings for bad livelihood have been taken is 
entitled to have embodied in a charge the preoise 
matter which the Magistrate eonsiders established 
by evidence aminst unt It is not suffioiont to 
sav generally that there is siispioion. He should be 
ask^ to produce his witoossos or ofloreil assistance 
to procuro their attendance. Ho should bo admit- 
ted to bail A Magistrate is not ooinpotent to re- 
fuse hail unless the law sanctions such rofusaL In 
the matter of Kookor Sinqu . 1 0. L. B. 180 

40. CViwiMMrf i¥oee- 

dure Code, 1861, s. 290 — Examination of witnesses. 
In procoodinga taken against a person to obtain 
security for good behaviour under s. 200 of the 
Criminal Prooedure Code, the examination of the 
witness must be taken in the prosenco of the aoouaod 
person, who should bo pormittod to cross-examine 
them. Queen v. Suunkur • 8 JX, W. 406 

Qukbn vl Nubsinok Nabain 

8 B. L. B. A. Cr. 7 note 
lOW.B.Or.1 

Maohan Mira v. Chauman Tbli 

8 B. Ii. B. A Or. 7 : 10 W. B. 48 


4L "7“ Opportunity to 

aeeused of cross-saammtfiy witnesses and etdling 
witnesses. In an inquiry under Gh. XIX of the 
Oriminal Procedure Code, 1861, it was heU that the 
defendant should have an opportunity of eross- 
examining tho witnesses produced agamst him, of 
making his own statement, and of oaUing witnesses 
on his own behalf. Anonymous 4 Maa. Ap. 88 

48. Ewddics— JPrs- 

t'ibiM frtdf for daeoity— Criminal Procedure Cede, 
1861, s. 296. Where a person was adjudicated to 
be a person of notorious bad character, under a 29A 
Code of Criminal Procedure, after having been trM 
for dacoity, it was hdd that the evidonco taken in 
tho trial for dacoity should not be used against 
the accused with reforence to tho acousathm under 
a 206, which evidence should be taken immediate^. ' 
In the matter of Rojonx Kant BhOomick 

16W.B,Or.84 


4a ^ 

diirs Code, 1882, ss. 118 and 123^Power d 
Susiona Judge to remand^Tdking further em* 
denee-~€endiiiona and UmiUUione imposed agem 
pereans required to give security. Undw a 188 M 
the Griminal Fkooednre Oode, a SoosIodb Judge Is 
not oompetent to remand a ease for further inq|^* 
Such evidenoe as ho may require he must t aheMl^ 
selL' In the merter of Jhoiba 


Eimiw 
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44. * GWifitnol Proee- 

Code, 1S82, m. 110 and llTf-Tranafer of 

eriminal ease-^Wminal Procedure Code, e. 626, 
Whero a Magiutrate instituting proceodinga aminat 
a person under a. 110 of tho 0(Ao of Criminal Pro- 
cedure has “ acted ** within tho meaning of a 117 of 
tho Code, no order can be mado aubsequentiy under 
H. 620 of tho Code transferring the case from his 
(bnrt. In the natter of the peiitian of Gurdak 
SiNOii .... I. la. B. 19 All. 201 

45. - -- -- Sentence of impri- 

aonment'^Criminal Procedure Code, 1861, e. 296 — 
Iltegal dircelion. A direction annexed to a aen- 
tenco of impriHonment, under a 448 of tho Penal 
(^>dc, that tho convict bo brought up at the expira- 
tion of tho sentimee, in order that ho may give so- 
ciirity for good behaviour for tho period of ono 
year, rovorsed, as not being authoriaod by h. 290 of 
the Criminal Promliirc Code. Uso. v, Krisunaji 
Bapuji Galkavad 3 Bom. Gr. 88 


46. Criminal Proce- 

iure Code, 1882, as, 118, 126, 514, Seh, V, form 
No. XhVi — Security foe good hehmour-ConviC’- 
lion of principal-^ Forefeiture of bond — Mode of 
proving conviction. Whero a person haa given a 
sc'.'iirity-bond under a. 118 of the Code of Criminal 
rniccduna for the gootl liehaviour of another, and 
the principal during tho term of which tho bond is 
in force is c^nvictod of an offence punishable with 
imprisonment, the production of tho conviction, 
and, if iiecesHibry, of proof of idcnitit^ of the prin- 
eiplo is sufficient evidence upon which the Magis- 
tnito is authorized to issue notice to tho surety under 
A .514 of the Code to show cause why the |ionalty of 
the bond should not bo paid. In such a case it is 
for the surety to show what causo ho can. It is 
not incumbent on tho Magistrate to ro-summon tho 
witnesses on whoso evidence tho principal was con- 
victed and practically to re-try the case against the 
principal. Queen-Empress v. Man Mohan Lal 

I.L.B.81A11.86 

47. Bad llTelihood— Code of Ort- 

fnimd Procedure {Act V of 1898), a. 169— *• Oatenam 
nmna of aubaiaience," proof of--^*' Doing no work,'* if 
auffcienl-^** Previoua conviction *’ how far relevant 
•^Procedure, The fact tiiat a man does no work, or 
mat ho was once before convicted for bad livelihood, 
does not justify a Magistrato, without being satisned 
from evidence that smoe his release the accused has 
^ ostonsible moans of livelihood, in ordering him 
» furnish security for good behaviour. Queen- 
Empress V. POORAK AOARWALLA (1900) 

6 0. W. N. 98 


48. 


Crtmifiaf Proo 


W 9 l 09 (b)^Arreat by /nmefor of Ptdke in OakutU 
V jegalr-^AppHeabSuif of the Cfininal Proeedm 
j . -PwSe in Cakuikk^Polka-aUUiaaa^Magi 
anitea duty to go on with oaae, oUhangk arrcff Qhga 
wpector Hamilton of the Oodootoleh Tkam i 
^jwjjtta, arrested the accused under 4 65 (h) < 
w Oiminel Ptooedure Oode, end pieced him on hi 
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trial, on a charge under s. 109 (b), before a Bench of 
Hononiry Magistratea The bench discharged the 
accused on tho ground that the Inspector, not being 
an officer in charge of a police-station,** within tho 
moaning of cla (p) and {a) of a 4, Code of Criminal 
Proooduro, had no authority to arrest him. Held, 
that, whether tho arrest was illegal or not, tho Benoh 
ought not to have discharged tho accused, but should 
have gone on with tho case. Tho Magistrates wore 
empowered to put in force tho pm visions of a 109 of 
tho Code whonever thoy had erediblo information 
that the atmused had no ostensible means of liveli- 
hood or was unable to give a satisfactory account 
of himself and was within tho limits of their juris- 
diction, how ho cMime bi'fcire them IsMng immaterial. 
Kmperor v. Hnvalu Keaigadu, 1. L. H, 26 
Mad. 124, approvoil. Udd, also, that, a 66 Iwvii^ 
been expressly made applicable to the police in 
Calcutta, tho arrest of the accused by the Inspector 
was legal. The Criminal Procedure Code does not 
apply to tho Police in Calnitta iinloss expressly 
miulo applicable to them [a 1, sub-s. (2)]. Cla (p) 
aiul (s) of a 4, Code of Criminal IVociHliire, do not 
apply to tho Police in Calcutta. Hoi.icitur to the 
Government or India v. Madiio Dhobi (1903) 

7 O. W, N. 661 

48. — Character of prooeedingB— 

Diac^rge of peraona called upon to fumiah aeearity 
for good behaviour. Proceedings under a 110 of 
tho Code of Criminal Procedure cannot be nsgnrdod 
as on a complaint, nor can thoy bo regardod as a 
case in which any accused person has been dis- 
charged. Iman Mandal V. Empress (1900) 

6O.W.N.108 

60. Delegation of . inquixy— 

Criminal Procedure Code, aa. 110, 118---Inquiry into 
aufficieney of security ddejfated to Tdhaildar — Practieo, 
Held, that it is not competent to a Magistrate who 
has passed an order under alls of tho Oxlo of 
Criminal Procedure, to delegate to another officer 
the inquiry into tho siiflicienoy of tho security ten- 
dered, but such inquiry must be mode by tho Court 

J f which tho original order was passed. Qiceea- 
mpreaa v. Pirlhi Pal Singh, AU. Weeldy Notea 
11898) 164, followed. Emperor v. Tota (19031 
LL.B,25A11. 272 

61. Evidenoe of repute -. Cri- 

minal Procedure Code (Act V of 1898), aa, 110, el. (/), 
ii7— Jfcpttte, admiaakdity of evidence of—Evidmee 
of repute ia not admiaaible in cases coming under 
eL (/) of a. 110 of the Code of Criminal Procedure, 
Where the imputations were that tho petitionen 
had for some time past mode Ihcmsclvos very 
objectioiiablo in the neighbourfaeod, and that they 
had beim annoying the villagers in various waya 
by kickiiig at their doors at night or throwing brick- 
bats on the roof and annoying rcs^eotable women : 
Hdd, that these imputations, even if proved, do not 
oonstituto conduct so as to render the petitioners 
liable to give security for good behaviour by leaion 
of their being so desperate and dangerous as to ren- 
dw their being at large without security baiaidoui 
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to tho oommunity. Axhoy Kviub Chatubju 
VL Quxur-EMFBiBS (1900) 5 O. W. N. 249 

62. OroandB for xeftiBiiig to 

Moopt surety— Orimtno/ JProeedun Code {Ad V 
o/1898)» M. IlOp Tender o/ eurdy^on- 
•ideraHen of a aueeUan hy High Court oiUeide 
nde, Gobo in which the High C^urt pointed out 
to the MHgiBlrato beiow what are not vaJid grounds 
lor nfueing a surety under a 122, Criminal Prooe- 
duro Code, although no rule was issued on tho 
subject Whore a Alagistrato refused to acocpt 
BUBStios tendered by a person bound to bo of good 
beharbur, on such grounds as that they were unfit 
to control the defendant that they wore not resi- 
dents of the village, and in one case that two persons 
wore members of the same firm :—Hdd, that these 
wera not valid grounds for refusing to accept a 
surety under a 122, Criminal Procedure Code. Tho 
question is not wither a surety can supervise a 
person for whom he stands surety, but whether Im 
u a person of sufficient substance to warrant his 
being aoooptod. Abinaah Malakar v. The ISmpreea, 

4 0. W. N. 797b approved Kah Pxrshad v. King- 
EnrxBOB (1002) . . . 6C.W.ir.683 

58i -- Criminal Proee- 

dure Code, e. 129--8vrdies offered refueed m the 
ground of their rdatumahip to &e pereon required to 
find eecurity. Whore, on an order to find security 
for good bwviour, the Magistiato refused to ac- 
cept tho sureties tendered, on the solo ground that 
they were relations of tho person against whom tho 
ordmr had been passed, it was held Uiat relationship 
to the person called upon to find security was, so 
far from being an objection, a most useful qualifica- 
tion in the persons tendered as sureties. Empbrob 
V. Shib Singh (1902) L L. B. 26 AIL in 

64. Habitual offenders— 

-^Habitual thieves and daeoitn— Desperate and dan^ 
gerous eharaeters—Evuknee— Specif acts^enerdl 
rqwto— Criiataof Procedure Code (Act V of 1898), 
SB. 110 and 117. A charge under cl (/), s. 110 of 
the Criminal Procedure Code, cannot bo proved 
^eral reputation, but must be proved by • 
definite evidence. To prove a charge under e, 110, | 
that a person is by habit a thief and a daooit, or ; 
jthat he Is BO desperate and dangerous as to render { 
his befog at large without security hazardous to tho j 
Gommnnitv, there should bo proof of specific acts 
showing that he, to the knowledge of some parti- 
onlar iraviduaL is a dangerous or desperate charao- 
ter. It is not sufficient that persons, however res- 
pectable, should come forward and depose that they 
have he^ that such person is a thief and a dan- 
gerous character, when they themselves .have no 
penonal knowledge of or acquaintance with him. 
Sndh evidenoe is not only such as could not safely 
be acted upon, but is also like^ to work serious 
prejudice. Kalai Haldab v. Emfxbob (1901) 

L Xi. B. 29 Onlo. 779 

66b Proceedings tiif 

sUdteded hy Magidrate on his own knowkdge or su«- 
pfofoii— Trons/ep, right of accused to a-k^risninal 


nODBITY YOB GOOD BUHATIOUB 

^oontd. 


Procedure Code {Ad V of 1898), se. 110, 117 and 
191. Where a Magistrate has framed a proceeding 
under a 110 of the Criminal Procedure Code against 
a party, and has proceeded in some measure, if not 
mainly, on his own knowledge of the eharaotor of 
that party, such Magistrate is not a proper person 
to proce^ with the trial under a 117 of the Code 
and iuquiro into tho truth of the information upon 
which action has been taken. Alimuddik Howla- 
DAB V. Ehpbbob (1902) . 1. L B. 29 Calo. 882 
B.O. 0 C. W. N. 696 


60. Jurisdietlon of Magistrate 

— Crimtiud Procedure Code {Ad V of 1898), s. 110 
— Magistrate, jurisdiction of, to require security for 
good b^viour-Seaidenee outside his jurisdidion. 
A Magistrate has no jurisdiction to require security 
for good behaviour under a 110, Criminal Proro- 
dure Code, from persons who do not reside within 
his local jurisdiciion, but who, it was alleged, habi- 
tually committed theft, robbery and house-break- 
ing within such limita It is only when a person 
residing within such limits is of such bod repute 
that a Magistrate is cora|)etent to take action undu 
that section. Kitabdi v. Quhxn-Emfbbss (1900) 

6C.W.H.26 


67. Surdy bond— 

Aocepianee by Subordinate Magidrate of bond-^ 
Cancellation of such bond by Didrid Magidrate-^ 
Jurisdidion — Criminal Procedure Code {Ad V of 
1898), ss. 110 and 125. Where tho security bond oi 
tho petitioner, who had been bound over to be of 
good behaviour, and the surety bonds of his suro- 
Ues, had boon accepted by the Sub-divisioiial 
Magistrate, and tho District Magistrato, on reoeiving 
a police report stating that one of the sureties 
** was not at all a man of substance to stand surely 
for B 100— ho cannot bo entrusted to stand surety 
of a bod character,” cancelled the soourity bond of 
tho petitioner under s. 126 of the Code of Criminal 
Pro<^ure : Held, that the order of tho District Ma- 
gistrate was made without jurisdiction. Panohoo 
Qazi V. Empkhob (1901) . 1. L. B. 29 Oaio. 466 
B.O. 0 C. W. H. 291 


68. •• Offenoea involving » 

breaoh of the peace/* meaning ot-^lmmoral 
and indecent acts— Criminal Procedure Code {Ad Vof 
1898), ss. 106 and 110, cL (e). Tho words ** offenoes 
involving a breach of tho peace,” in a 110, oL {e), 
of tho mminal l^ceduro Code, moan otooes in 
whicha breach of the penoo is an ingredient, and not 
offenoes provoking or likely to leM to a breach, of 
the peoca Where a person, who was found by foe 
Magistrate to bo addicted to acts of immoiali|y in 
attemptinff to seduce women and behaving im- 
contly and immodestly towards them, was bound 
over to give security for good behaviour under a 
110, cl (s), of the Code : Hdd, that the order fen 
security s&uld bo set aside, as foe offenoeii were 
such as involved a broach of the peace, within the 
meaning of that olause. Abov 0AiiAjrTA v, foe* 
nBOB (1902) . LL.B,8OCWo.8O0 

69. Boferanon to Benioftn 

Jndg,— OrmtMri Pnetdwt Goit, m. 
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B$/eniiu to ike Seseuma Jydge^Naiiee io he given 
of froeeedinga befcre the Judge ike pereoiu 
reguired io find eeeuritg. Where, under & 123 of 
the Oode of Criminal Aooeduze* referenoe ia made 
to the Seniona Judge, in the oaao of a peraon called 
upon 1^ a Magiatrate to find aecnrity for a term 
exceeding one year, it ia expedient^ and highly 
doaimble for the enda of juatioe, that a date ahiwla 
bo fixed for the hearing of auoh reference, and that 
iiotioe of auoh date ahould be given to the peraon 
concerned. Jkojd Singh v. Queen-Fmpress, I. L. 
B, 23 Cole, 493, and Nahki Led Jke v. Queen- 
Emprua, /. L. B. 27 Cate. 666, followed, ^een- 
Empreaa ▼. AU. WeeHg Neiea (1696) 60, 

and Queen-Empreaa ▼. MvJtaaaddi Lai, /. L. B. 21 
AU. 107, referred to. Empshor v. Gibamd (1903) 
Lli.B.26 AU. 876 

60. BoBldexicaofBuretieB— C'fi- 

mival Procedure Code, aa. 110, et aeq. — Power of 
Court fo aaaign geographical limiia vaimn which Ihe 
auretiea required muM reaide. Held, that a Court, in 
ordering accurity for good behaviour to bo given 
with sureticH, ia esompetent to aaaign Home geogra- 
phical limitH within which the Huretii^a requinnl 
muKt reaide. Queen- Kmpreaa v. Bahim Bakhah, 
1. L. B. 20 AU. 206, ndorred to. Emfekou v. 
Nabbu Khan (1002) . I. L. B. M AU. 471 

01 , Beviwal of proceedings^ 

Criminal Procedure Code, aa, 110, et aeq., and 437 — 
Power of Diatrict Magiatrate to re-open proceedinga 
on the aame record, after the diacharge of the peraon 
catted upon to ahow cavae hy a Mngi^raie of the 
firat daaa. Held, that it ib competent to the llagiB- 
tratii of the District, in the case of a person who has 
boon calli^l iijion, under s. 110 of the Code of Crimi- 
nal Pmml lire, by n Magistrate of the first class, to 
ahow cause why ho should not furniah security for 
good behaviour, and huH been discharged by such 
Magistrate under b. 119 of the Code, to institute 
fn>ah proceedings against such person upon the basis 
of the record that was before the first class Magis- 
trate. Queen- Kmprua v. Mutaaaddi Ltd, I. L. B. 
21 All. 107 ; Queen-Empreaa v. Balli, Att. WeeHy 
Notea (1699) 203 ; Q^etn-Empreaa v. Ahmad Khan, 
AIL Weeldy Nolea (1900) 206, nnd Queen-Empreaa 
V. Iman Mondal, 1. L. B. 27 Calc. 662, referred 
to. Kino-Empbbor V. Fyak-vd-dik (1901) 

I. LB. 84 AU. 148 

68, Term— CVtmtnof Procedure 

Code (Act V of 1698), aa. 112, 116, 144, 146— Notice 
fo give aeeurity for three mmilha— Order to 
give aeeurily for twdve nionlha — Validity— Diaere- 
|im to proceed under a. 107 or aa. 144 and 146. 
lyhere a noUoo is issued under a 112 of the Code 
of Criminal Froceduro to a defendant, to show causo 
J’hy ho should not give security to be of good be- 
haviour for three months, the Magistrate has no 
power to order security to be given for a longer 
period. Where a defendant is found by the Magis- 
^te to be in possession of land about which a 
fii^te OQonrs, the Magistrate ia not bound to 
•ct under as. 144 and 146, but has a discretion to 
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proceed cither under a 107 or under as. 144 and 
146 of the Code. Ddegchind Chowdry v. Dhanu 
Khan, /. L. B. 26 Calc. 669, distinguiahoil. Bblaoal 
Ramaciiarlu V. Empkror (1002) 

L L B. 86 Mad. 471 

68 . Previous acquittal fbr 

daeoitj — Criminal Procedure Code (Act V of 1696), 
a. 110—Froe^ing to bind down on failure of 
proaecuiion, if legal. Where a person has boon 
tried for dacoity and aoquittod, ho ought not to be 
proceeded against under s. 110, Code of Criminal 
Proceduio, on matters deposed to and disbelieved 
at the trial for dacoity. A person acquitted of 
dacoity cannot bo bound over under a 110, Code 
of Criminal Procedure, on the ovitlcnce lu^roly of 
persons stating that they began to suspect him 
since the dacoity case. Kismat Akanda v. Km- 
PBROB (1906) . . 11 C. W. N. 189 

64. Indefinite oharge—Cfimtniil 

Procedure Code (Act Vof I89!i),a. 110— Proceeding to 
hind down for good behaviour upon failure of prose- 
cution for offenrea under aa. 360, 412 and 477, Penal 
Code (Act XL V of 1860) —Evidence oj repute. Pro- 
ceedings under a HO. ('ixlo of ('riminal i*roccduro. 
ought not to be instituted with a view io bind down 
persons on an indefinite charge, after pruHccutions 
against them on definite ohargos iiniier the Penal 
(Me have failed* Porsons ouglit not to lie bound 
down under a 110, Code of Criminal l*rocodiire, 
upon the more statements of witnesses that they 
Buspeot or are umior the impression that the per- 
sons proceeded against arc thieves or dacoits, when 
no fact is mentioned to indicate that there was 
sufficient reason for t)ieir suspicion. Alrp Pra- 
MAMiK V. Kino-Empbror (L906) 11 ,G. W. B. 416 

66 . General repute, evidenoe 

of, admieelbillty of Criminal Procedure Code 

(Act V of 1896), a. 110, da. (d) and (/)— Avi- 
dence if must be of neighbours — Evidence of miacon- 
duct committed long ago, value of— Joinder of charges 
in a proceeding under a. 110—8. 257 (/), Criminal 
Procedure Code, sufficient compliance with. In s. 
1 10, cl* (/), Criminal Procedure Code, a man of des- 
perate and dangerous character means a man. who 
has a reckless (Usregard of the safety of the person 
or the property of his neighbours, and under that 
clause evidence of general loputo is not admissible 
in evidenoe. Evidence of acts of extortion coinniit- 
ted by a person, unless those acts w'oro acooinpanied 
bv acts causing danger to the person and proper- 
tloB of other persons, is not suflicient to bring his 
case within cl. (/) of s. 110, CSriininal Prooodure Code* 
The law as to tho joinder of chaiges against a per* 
son accused of definite offences has no application 
to an inquiiy under s. 110, cl. (d). Subramania 
Ayyer v. King-Emperor, I. L. H. 2J Mad. 61, re- 
ferred to and distinguishod* ^ On an onquiijr 
whether the defen^nt is a habitual offender, evi- 
^nce of acts of misconduct committed by him 
years ago is admissible in evidence as indteating 
the formation of tho habit, but such evidenoe un- 
[ less supplemented by ovi^nce of misconduct by 
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the defendant within a year or bo before the insti- 
tution of the proceeding under h. llOt Criminal 
Procedure Code, cannot justify the making of the 
order under s. 118, Criminal Procedure Code. 
When the persons against whom proceeding under 
B. 110, Criminal PrmMduro Code, is instituted for 
being a habitual offender is a well-known resi^nt 
of a city, his fellow citisens though not living in his 
immediate neighbourhood are competent witnesses 
to prove his general repute. It is a sufficient compli- 
ance with the requirements of s. 267 (7), Criminal 
Procedure Code, if a Magistrate while ejecting an 
application for summoning further defentm witness 
states facts which have led him irresistibly to the 
conclusion that tho application was for no other 
purpose than that of vexation or dela}* or defeating 
the ends of jnsticc, although ho docs not say ex- 
pressly that tho application was for that purpose. 
Wahid Ali Khan p. Thk Empkkor (1007) 

11 0.W.ir. 789 

68.- - - Order embodying 

suimtanre of information — Transfer ‘-Refuedl to re- 
•eall proeeeviton witnesses for cross-examinaHon — 
lAmitation of time for examination of defence wit- 
nesses — Bestriction of eounsePs address — Right to 
•cross-examine witnesses eaUed by the Cowt^EvnUnu 
of general repuler— Association with had characters — 
Qnmincd Procedure Code (Ad V of 1S98), ss. 110, 
:I12, 117. 192, 250, 257, 528. 529 (/), 510. The sot- 
ting forth of the information received from a police 
'Officer in the Order under s. 112 of the Criminal Pro- 
cedure Code in terms of els. (o) to (/)of s. llOis ; 
' a suffident statement of the siibstanco of tho infor- ' 
niation os required by the former section. It is not 
neooHsary to give a list of the prosecution witnesses 
in such onlor. S. 192, cl. (7), is not restricted to 
oases of offences only, hut is wide enough to include 
eases undor Chapter VllI of tho Code. Evon if 
there was no powtw under tho section to transfer 
auoh oases tho whole proceedings would not, by 
reason- of s. 620 (/), bo void. Aldtar Ali Khan v. 
Domikd, 4 C. W. N. 821, folloa-od. S. 266 of the 
Code does not apply to an enquiry under s. 117. 
Tho prosecutor and the accused are both equally 
•entitled to a full cross-examination of witnesses 
eaUed by the Court under s. 640 on matters relevant 
to the enquiry. The Court cannot restrict tho 
oroBS-examination of such witnossos by either party 
to the Bubjeots on which it had examined them. 
Where an attempt was being ma^ to protract the ; 
ozamination-in-ohief of the defence witnesses to a i 
most unneoessaxy extent so as to delay, if not to • 
prevent, the final termination of the case, and the ; 
address of eounsel had prooeeded for fifteen days, it 
was Mi that the Magistrate was not unreasonable 
In fixing a time limit for the examination-ln-chiof 
of the remaining witnesses, and for the close of the 
adless. In dealing with oases under Chapter VIII 
of W Code the Msldstrate ouf^t, especially where . 
no pr^ious oonviouon is proved, to test the prose- , 
ontibii evidenoe with great eare, Evidenee of 
asseeiatlon with bad eharaoters, who were always 
•nspeeted of being conoemed in daooities and many 
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of whom were during the period of assooiatloii 
bound down under s. 110 of the Code or eonvioted 
of daooty and theft at various times and espeoiaUy 
in most cases shor^ before, and near the ]3aoe of, 
a daooity, is a suffioient buis for an order under 
s. 110. Evidenoe of witnesses from villages where 
dacoitieB had occurred, but which were at some 
distance from tho village whore a person roshlodf 
as to his character in connection with the daooities, 
is admissible as evidence of general repute under 
8. 117 of tho Code. Eat Isri Pershad v. Queen-Em- 
press, 1. L. R. 23 Calc. 021, distinguished. Chdi- 
TAMON Stnqh V. Emferor (1907) 

I. L. B. 86 Galo. 848 

67. Imprisonment on fkilure 

to find seourity- Aci IX of 1894, s. 3 (3)— Secu- 
rity for good behaviour — “ Sentence." held, that 
whom a person is ordered by a Magistrate to be 
• " detained in prison *’ ponding tho orders of the 
SoBsions Judge under s. 123 of tho Code of Criminal 
Procedure, such person must bo considered as a 
person un^rgoing a sentence of imprisonment and 
not merely as an under-trial prisoner detained in 
custody. Held, also, that an order for imprison 
ment on failure to furnish security for good behavi- 
our is a ** sentence ** within tho meaning of s. 397 
of tho Code of Criminal Procedure. Queen-Empress 
V. Diwan Ghand, Punjab Eec. 1895, Cr. J. 45, 
referred to. EMnenoR v. Tula Khan (1008) 

I. L. a 80 AU. 884 

08b Fitpess of surety— Crtmt- 

nal Procedure Code, ss. 122 and 513-^Disere- 
tion of Magistrate. Gbidt, J.— Tho unfitness of a 
surety for good l)Ohaviour referred to in s. 122, 
Criminal Procedure Code, though it may not ex- 
clude the idea of pecuniary unfitness, is more eon- 
corned with tho idea of moral unfitness. Woon- 
BOm, J.— Under s. 122, Criminal Procedure Code, 
the Magistrate has to d^rniine whether a person 
offered as surety is a fit or unfit person. As the 
Legislature has not paTtioularisod any kind of 
unfitness, the matter is loft to the disoretion of the 
Magistrate subjeot to tho High Court’s power of 
declaring in each case according to its own cironm- 
stanooB whether the order passed by the Magistrate 
is reasonable or not. Ram Pershad v. The King- 
Emperor, 6 0. W. N. 593, Abinash Mtdahar Y. 
The Emperor, 4 C. W. N. 797, rdfemd to and 
distinguished. Jaul v. Ehpxbob. 

18 0.W.N.80 

BSODBITY FOB KBBFlHrG TB3 
PBACID. 

See OamuKAL Fbooidubi Godi (Act V 
OT 1898), 88. 106, 107, 126. 

See Gbhoval PnoenDuu CoDib 
118AirD406 . X.Ii.B,80AlLe88 

See CnniDrAL Pbooidvu Oomi Y 
ov 1808), 8. 126 . I.XaB.84€WAl 

See UXLAWrOL A88I1IBLT. - 

uo.w.ir.iy8 
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1. Appellate Juriediotion— 

Bimdf eanedUUion of, helare adwd «B 0 bicfum---Crimt- 
Proeedm Corfe {Act V of 1898), ss. 107, 12S~^ 
Appeal^JUvMon. S. 126 of tlie Criminal Prooo- 
dure Code does not confer upon a District Ma^s- 
trate either an appellate or icYisional juiifidiction 
in respoot of orders binding douTi persons to keep 
the peace made by Courts subordinate to his own, 
but it confers only an original jurisdiction. After 
a bond to keep the peace has been ezecutcdi a 
District Magistrate may hold, for sufficient reasons, 
that it is no longer necessary and cancel it ; but 
ho has no power to declare that it was never 
■ccossary. There is no appeal from an order re- 
quiring security to keep the peace. Babxa Craw- 
DR\ Dry V . Jamuxjoy Dutt (1905) 

1. L. B. 8S Calo. 048 

8 . . DlBoretioii of Maglatratea— 

IHspiUe relating to poseeaaion of land — Institu- 
Hon of proeeedinge—Oriminal Procedure Code (Act 
V of 1898], AS. 207, 144, lit. Where a dispute 
relating to possession of land is likely to cause a 
breach of the peace, a Magistrate has a discretion 
to proceed either under s. 107 or under ss. 144 and 
146 of the Criminal Procedure Code. Saroda 
Prasad Singh v. Bmperor, 7 C. W. N. 142, not 
followed. King-Emperor v. Basirnddin Mottah, 
7 0, W. N. 748, and Bdagal Samachariu v. Em- 
peror, L L. R 20 Mad. 471, followed. Srio- 
RU Rot V. Ckattib Roy (1906) 

1. li. B. 88 Galo. 960 

8. Sanotloa for proseoution^ 

Whdher a sanction granted to a particular perm 
could he availed of hg some other person — Criminal 
Procedure Code {Act V of 1898), s. 191. A sanction 
for proseoution expressly given to a particular 
applicant cannot be availed of by some other 
pnison against that penon’s wish and without his 
authority. Oiridhari Mondvl v. UeMt Jha, I. L. 
A 8 Cole. 430 ; Baperam Surma v. Oouri Noth 
DuU, I. t. R 20 Cak. 474 ; In re Banarsi Das, 
/. L. R 18 AB. 213 ; Kali Kinkar Sett v. Nritga 
doped Roy, 8 C. W. N. 883, and Dwga Das 
Rukhit V. Queen-Empress, J. L, R 27 Cak. 820, 
referred to. Joobndra Nath Mookbbjrr v. 
iSarat Ghandra BAMaBJii (1906). 

L L. B. 88 Calo. 851 

A Sentence^ enhanoement of, 

on appeal— CfimtiMd Procedure Code, s. 100^ 
Maintaining a sentence in its entirety though acquit- 
ting on some of eenered chargee is enhancement 
--Appellate Courteannot make an order for security 
aihen original conoiction not hy one of the Cowrie 
^pedfed to s. 106. Where the Magistrate oonvictod 
the aooused of two distinct offonoos and passed only 
a sinple sontenoe for both, and the Appellate Court 
acquitting the aooused of one of the offences main- 
the sentenoe b Its entiroty: — HM, that 
this amounted to an enhanoement of the sentence 
(OBsed for the offenoe, the oonviotion for which 
•loM was maintained. An oi^r for security under 

106 of the Code of Criminal Prooedure cannot be 
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made by the Appellate Court uqIobb the oonviotion 
applied agdbst was by a Court of the deaoription 
moifled m the first paragraph of the section. 
Pabamaszva PlLLAl V. Emfibob (1900) 

l.L.B.80Mad.4a 

5. Which party should bo 

bound down — Security to keep the peace— 
Wrongful act-^Aseertainment of the rights of the 
parties-^riminal Procedure Code {Ad V of 1898), 
s. 107--Rip^ian right--~Right to khuntagari. The 
preventive jurisdiction of a Magistrate under s. 107 
of the Criminal Procedure Code must bo exorcised 
with caution. If the existence of a right claimed 
by one party in a proceeding under the section is 
denied by the opposite party, and is not quite 
patent, wo Magistrate snouid always ondravour 
to ascertain for the purposes of the proceeding their 
respoetive rights and liabilities, and not in all cases 
treat them as matters prt>|)or for the Civil Court 
exclusively. Whore a doubt exists as to the exis- 
tence of the rights and obligations, respectively, of 
the parties, the Magistrate would bind both parties 
down. Wlmro, however, there is no doubt, the 
party in the wrong should be bound down, and not 
the one who has legal right. No order of the 
Bbgistracy should in any way onooiirago the in- 
frinjpiment of a legal right, or prevent the exercise 
of such right in a legal way, or do away with, 
even temporarily, the performance of an obligation. 
The rigkt to tho foreshore is a riparian right and 
ordinarily goes with the land above, and the pro- 
prietor has primd facie tho right of khuntagari ob 
tolls. Dhunput Singh v. Dcnchundhu Saha, 9 
C. L. R 279, followed. Ptndayal Mokoudar 
Emfbbor (1907) I. U B. 84 Oalo. 986 

6. Order binding down per- 

sons oonvioted of rioting ~ Criminal Proce- 
dure Code {Ad V of 1898), s. 106 — Land dispute — 
Propridy—Indian Penal Code {Ad XLV of 1860), 
e. 147. Whore on the complainant trying to tairo 
possession of land in the occupation of tho accused, 
tho accused used more force than was necessary to 
prevent the complainant’s party doing so s — Hdd, 
that, although the aooused weps rightly convicted 
of tho offence of rioting under a 147, Indian Penal 
Code, they should not be bound down under a. 106, 
Criminal Prooedure Code, to keep the peace, as 
tiiat would have the effect of prevonting tho accused 
from resisting any further attempt by the complain- 
ant to take poBsessioii of the land. Naitar Khar 
V. Bmpsbor (1907) . . 11 C. W. 840 


7. InitlatioTi of prooeedlng, 

ider Bb lOT, ground for— Oimisaf Proce- 
re Code (Ad V of 1898), ss. 107, 112, IH, S26-^ 
Ispute regarding property-^Bond fide dispuio-^ 
der requiring security from one partq if proper-rr 
metal constables, appointment of defendants os— 
vasomOle apprihension of failure of Jndiee^ 
ransfer---Indefinite order under s. 144. Where two 
brtJcs had both applied to the T^nd R^stration 
>urt for registration of their names as p^priotor 
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of an cMitato, and ponding these proceedings, a 
ICagistrate instituted proce^ing under s. 107, Code 
of (Viminnl Procedure, against one of tho disputing 
partkn and it was contended on their behalf that 
there being a Aotuf /Ede dispute between the parties 
08 to title and posmsion, the procccrling under s. 
107, CiKle of Criminal l^cedure, taken against 
0119 party alone to the exclusion of tho other would 
prejudice the former in tho land registration pro- 
oceduigs //eld, tiiat such a consideration was 
foreign to tho matter under enquiry in the proceed- 
ing under s. 107, Code of Criminal Procedure, //eld, 
further, that the question whetlicT the one party or 
tho other were in peaceful fwssesHion would Imve 
to be decided in tho proceeding, but no objection 
could on that account be taken to tho initiation 
of praceeding under s. 107, Code of Criminal Pro- 
coqM^ against one or tho other party, if on the 
facts presented before the Magistrate at the time 
of its initiation it appeared that such party wero 
gut of possession and woro seeking to obtain 
possession by unlawful means which woro likely 
. to cause a breach of tho piuice. Whore some 
of the partjT against whom proceeding under s. 107, 
Code of Cnminal Procedure, was instituted were 
further appointed special constables although the 
latter order was in aboyaiice at the time they moved 
the High Court : lief/, that in consequence of tho 
order the potilionors might have a reasonable appre- 
hension that they would not have a fair and impar- 
tial trial 'Fho High Court, therefore, transferred 
the ease from the Magistrate’s file. The Magisteato 
having allowed bail to tho petitioners on condition 
of their undertaking that no attempt would be 
made by them or their agents to realise rent bv 
roroe, and nothing would be done to induce a broach 
of the peace. Hftld, that the condition could not 
bo imposed under s. 112, Code of Criminal Proce- 
dumb- ftod should bo struck out of tho bail bond. 
/■•WhM..aa order purporting to be mode under 144, 
" Cojjh of Criminal Procedure, directed tho petitioners 
" not io commit any act that may likely induce a 
b rt a oh of tho peace and not to take forcible ikisscb- 
slon of the village which is not in their imssession.” 
IfeU, that the o^r was indefinite and not in acoord- 
anoe with the terms of the section. Bibex Kttlsum 
V . Umatul Mbudx (1906) 11 C. W. If. 121 

8. Order for eeourity cannot 

be made by Appellate Court when original 
oonvlotioa not by one of the Courts speoi- 
fled In the seotion.— Crfminol Procedure Code 
{Ad V of 1898), a J06 (5). An order for security 
cannot be made tinder a 106 (8) of tho Code of Cri- 
minal PriMsodnre bv a Court of appeal or rovisioa 
which is one of too Courts spocifiod in the section, 
when confirming the original oonviotion of a Court 
which is not one of those spocifiod therein. MiUhia 
Okaty V. Emferar, LL.B.29 Mad. 190, referred 
to and doubted. Dobasamx NArDO v. Ebifirob 
( 1006) • . L Za & 80 Mad. 182 

8. Order passed on consent of 

aparty tobe bound down without evldenoe 
tamnr--0!rfiamal Proudan Code {Ad V ot 1898), 
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M.^ 107, 117. The proceeding under a 107 of the 
Criminal Procedure Code is a precautionary measure 
wd not a trial for an offenco, and in such a proceed- 
ing no one shoukl be bound down, unless it is diown 
that ho is about to commit a broach of tho peace. 
Where, therefore, a person, called upon to diow 
caura why he should not ho bound down under the 
section, appeared before the Magistrate and agreed 
to bo bound down, whereupon the Magistrate di- 
rected him to execute a bond without taking any 
evidunoo at all : — UM, that the order was iUegal. 
liAM Cranoba Haldab V. Emperor (1908) 

L Ii. B. 85 Cate. 674 

10. Joint inquiry against seve- 

ral persona— ATecewtiy o/ specf/Ec /fadings aqaimd 
each — Criminal Procedure Code (Ad V of 1898), 
ss. 107, 118. Whoro a joint inquiry has been held 
against several persons, who were called upon to 
furnish soenrity to keep the peace under s. 107 of 
the Criminal l^ooduro Code, thero mast be a spe- 
cific finding against each person of acts rendering 
him individually liable under tho section before on 
order can bo pofood binding him down. Ajodbta 
Pbasad Singh sl Empsbob (1908) 

I.L.B.86 0alo. 928 

11. Unlawful assembly— Oimi- 

aol Procedure Code (Ad Vof 1898), $. lOO^Pemd 
Code (Ad XLV of 1860), s. 143. An order under 
s.^ 106 of tho Criminal Procedure Code upon a con- 
viction under s. 142 of tho Penal Code is lUogaL 
Raj Nabain Ron v. Bhaoabat Chundbk Nandi 
(1008) . . I. L. B. 85 Calo. 815 

BBOUBirr FOB FAST LOAN. 

See Bank or Bengal . 7 B. L. B. 658 

SEDITION. 

See CoNnsoATioN. 

LL.B.84 0ate.986 

See Criminal Pboceoubn Codi, 1808, 
88 . 226, 233 TO 237. 

L L. B. 88 Bom. 77 

See Penal Code, as. 124A, 163A. 

I. li. 88 Bom. 77 

1, — - . BwaraJ /aetimeaf fo ssesfs 

**noaraj '^^-Seewnty for good tsAavioar— ^edtftoss 
language at a public meeting—Criminal Procedurt 
Code (Ad V of 1898), e. 108'^Indian Penal Code 
(Ad XLV of 1869), e. 124A. Tho term “ siMfHf” 
does not necessarily mean government of the 
countiy to the exclusion of uie present Goven- 
mentk but its ordinary aooeptanoe is home role *' 
under the Government Die inoitoment of the 
members of a pnblio meeting to exert thesBielves 
to seonie " awaraj ** does not amount to the 
offence of sedition under a 124A of the Penal 
Oodei and ie oonsequently not within the purview 
of s. 108 of the Grindnal Proo^nre Oeda Ban 
Bhubbak Rot a Bmpkeob (1907) ^ 

I.L.M8Aaal0.881 
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8. Qovemment authorltj fbr 

proaeoutioxi— Buffloionoy of authori1ar--(7oiii- 
filaiiU--~SigvIairity of pMXuding9--^imiiidl Pro* 
^un Code {Act V of 1898), m. f{h), 198, 200^ 
PresamptUm of regularity of ofidal aeta—Evidence 
Aa {1 of 1872), 6. lllh-Bt^pMwAwo of oediUtmo 
artideo^Penal Code (Act XLV of 1880), ee. 124A, 
499, Exception (dh-^PriiUer, UabiMy of^Aet XXV 
of 1889, a. 7. Onlen under a 106 of the Criminal 
Pmcoduro Code should be expressed with sufficient 
particularity and with strict adherence to the lan- 
guafp) of the section. But the real question in such 
eases is whether the prosecution was instituted 
under the authority of Government. An order pur- 
ported to accord sanction to prosecute the editor, 
manager and the printer of a newspaper under 
& 124A of the Indian 1*0001 Code without spcciMng 
their names, and containing a misdescription of the 
seditious article. A police officer received it from 
the Oommissioner of I^lice, and under his directions 
applied for and obtained warrants from the Chief 
Presidency Magistrate against the accused. He 
a-as examined by the Magistrate, but not on oath, 
and his deposition was not record^. On the day of 
the trial the same police officer filed an amended 
order under s. 106 of the Criminal Procedure Code 
correcting the error in the name of the article in the 
previous orders. Held (i) that tiie prosecution was 
regularly instituted. Qneen-Emyaesa v. Bal Qanga- 
dhar TxUik, L L. K 22 Bom, 112, referred to. Kali 
Kinkur Bett v. Nritya Copal Boy, /. L, B. 82 Cole. 
489, and Beg. v. Judd, 37 W. B. 143, distinguiriied. 
(ii) That the order under & 106 of the Criminal 
Procedure Code was not a ** complaint *’ within s. 4 
(h), but that the application of the police officer for 
warrant in respect of an offence under s. 124A of 
the Indian P^nal Code, coupled with his oral allega- 
tions, though not mode on oath nor records, 
amounted to a ''complaint” Qyeen^Empreaa v. 
fh^m LaU, L L. R 14 Cole. 707, followed, (iii) 
That the presumption under s. 114 of the Evidence 
Act supplied any omissions either as to the method 
of the communication of the order to the prosecut- 
ing officer, or in the onlcr-sheet of the Magistrate, 
(iy) That the article in question was incompaUblo 
with the continuance of the Government establish- 
«1 by law and was sfalitious. It is the duty of every 
citizen to support the Government establidied by 
law and to express with moderation any disappro- 
;^^ton he may feel of its aets and measures, (v) 
that the re-publication of seditious articles from 
newspaper, one of which only was filed as an 
exhibit bv the prosecution and nsM and the case 
ftj^iiut the editor of that paper on his trial for 
^ition, was not a report of the proceedings of a 
t^urt of Justice, and was not justifiable under tho 
circu^anees. (vi) That the presumption con- 
tained in a 7 of Act XXV of 1867, in wo absence 
?^hience to tho oontrory, rendered tho printer 
uable for seditions matters pnblidied in his paper. 
AruBBA KBimrA Bon e. EimBOB (1907) 

l.L.B.86C^141 


^ - — — - — Baaaonable oritloiBm of Gk>w- 

wunent^/neAeiiiM to tnmrreefibn— Penaf 


8ICD1TION— eoaeid . 

(Act XLV of 1880), s. 124A-^Admiaaibility of ' 
aeditioua ofiiilea not forming the auhfed of like 
eharge—LiahUiiy of printer for aeditioua matief in a 
neioapaper^Aet XXV of 1887, a, 7. A reasonable 
oritidsm of the action of Government in a particu- 
lar matter without any attempt to create hatred or 
contempt against it is not sedition, but an inoite- 
ment to insurrection fails within tho scope of s. 
124A of tho Fbnal Godc. Seditious articles piib- 
liriied in tho same newspaper, not forming tho 
subject of the charges, on which tho prisoner is 
being tried at tho time, are wlmissiblc to show the 
intention of the person, who printed or published 
the latter. 8. 7 of Act XXV of 1807 makes tho 
printer or publisher responsible for everything 
appearing in tho newspaper, whoever tho author of 
the seditious articles may 1m, unless he can prove 
absence from the office of tho paper in good faith 
and without knowledge that during his absimeo 
seditious matter would bo published. It is not 
absence in good faith for tho printer to go away, 
but with the full knowledge of what is going to 
happm in his absence and for the purpose of 
riiirking his liability. Queen^Empreaa v. Bal 
Qangat&ar Tilak, L L. B. 22 Bom. 112, dissented 
from. Bamammi v. Lokwnada, 1. L. B. 9 Mad. 
387, approved of. Emfkrob vl Phanbndra Nath 
M iTTBif (1008) . . 1. 1.. B. 86 Gala M6 
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10. PowBB OF High Coubt amd Afpbl- 

LATB OOUBTS A8 TO SBSITBHOIS— 


(а) Gbubbally 

(б) ENHAMomilfT 

(e) Mihoatzom 
id ) Rbvibsal 


. 11668 
. 1166A 
. 11666 
. 11666 


11. FoBmTUBa or Pbofbbty . 11667 


Em Afpbal in Cbuiinal Gasbs— Aots. 
See Afpbal in Cbuiinal CASBa— C bi- 
MINAL PbOOBDUBB GoDBS. 

L li. B. 0 Oalo. 618 
LL. B. 8 All. 68 
14W.B.Gr.l8 
IB.W.Bd. 1878, 808 
1 B. L. B. A. Or. 8 
8 Bom. Or. 15 

7 Bom. Or. 86 
L L. B. 16 Oalo. 768 
L L. B. 80 Oalo. 687 
I. L. B. 80 Bom. 145 
L L L. B. 88 All. 497 

See Abus Aot (XXXI or 1860). 

1. li. B. 1 Bom. 808 
5 Mad. Ap.8 

Sm Gompbnsation— Cbuiinal Gasbs— 
^Fob Loss OB Injuby oausbd by Or- 
BBNCB . . . 80.1..B.607 

I. If. B. 88 Oala 189 
L L. M 19 Mad. 888 

See CoMrBNSAiiOH— C biiunal Casbs— To 
Aoousbd on Dismissal or Complaint. 

8 C. L. B. 507 

I.Ii.B.810aio.879 
L L. B. 22 Oalo. 586 

I.1I.B.18AU.96 
I. Ih B. 19 AU. 78 

See Gbiminal Pbocbdubb Codb (Act 
V or 1898), sa 123, 397. 

1. Ii. R. 81 Mad. 616 
I. L. B. 80 AIL 884 

See Ann. 

See Impbisonmbnt. 

See JuDGMBNT— C buiinal Casbs. 

I. L. B. 1^1 Oalo. 181 
1. !•. B. 88 Oalo. 608 

8m MAnmuTAKCB, Obdbb or Cbuiinal 
Goubt as to 6 Mad. Ap. 28 

L L. a 8 Mad. 70 
I. Ii. a 9 AIL 840 
I. IaB. 88 Caio.801 
1. L. a 20 Mad. 8 
L Ii. a 86 Oalo. 881 

See Pbibonbb . • 7 Bom. Or. 81 

7 W. a Or. 88 

8 m Bbtobmatobt Soboois Act, 1876, 
a 82 . . I.L.ai5AlL808 


BBBTTBMOB-ooiifA 

See Rbbobmatoby Sohoolb Act, 1807. 

L li. a 80 AIL 158,159 , 160 
8 O. W. HT. 676 
L L. a 81 AIL 891 

See Rbtbial . . 18 O. W. M. 764 

See Rbvibw--Cbiminal CAsaa 

4 Mad. Ap. 19 
6 Mad. Ap. 18, 80 
6 Mad. Ap. 8 
B.L.aBap. VoL486 
1. L. H. 14 Oalo. 48 

See Rbvision— Cbuiinal Casbs— Com- 
MTFMBNT , 1. L. B 16 Bom. 680 

See Rbviszon— Criminal Casbs— Sbn- 

TBNOBS. 

See Whipping . I. L. B. 26 Bom. 712 


alteration of— 


See Afpbal in Gbiminal Casbs— Pbag-^ 

HOB and PBOCBDUBa 

I. L. a 8 Aa 120 
I. L. a 28 Oalo. 976 

See Sbssions Jhugb, jobisdiotion or.. 

6 Bom. Or. 88; 84' 
1 Bom. 189' 
I. li. a 18 Bom. 761 
L Ii. a 18 AIL 801 

enhanoemont of— 

8 m Appbal in Cbuiinal Gasbs— Pbao- 
TIOB AND PBOOBOGBa. 

L li. B. 18 All. 801 

I.li.B.18Bom.76L 
L L. a 84 Oa.o. 816 ; 818, note 
I. L. a 28 Bom. 761 

See Criminal Pboobdubb GodR, a 886. 

LL. a 4 Bom. 889 

See Magistbatb, jubisdiotion or— 
POWBBS or MAGISTBATBa 

Lli.aiMad.64 

See SissioNB Judob, JUBiSDionoN or. 

4 Mad. Ap.8 
6Mad. Ap.l 
LL.B.18Bom.76l 
1. L. a 18 All. 801 

of death, oonflrmatlon of— 

See Gbuunal Fbooboubb Godbs, a W 
(1872, a 288) . 1. L. a 1 Bom. 68^ 
19 w. a Or. 67 
8 0.W.N.49 

powere of High Oovt as to^ 


eentenoee- 


8 m Bbtobmatobt Sobooih Aot— * 
ia8,9,16 • . 5C.W.M.810 
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BBKTBirOB-eoiiAl. 

L GENERAL CASES. 

L ObllgEtionto pass sentence 

on oonviotlon— Duly of Magistrate, Whoro a 
Magiutmte conviots a person of all offonoe, he ia 
bound to pass some sontcnoo, if only a nominal 
one. Anonymous • .4 Mad. Ap. 60 

2. - - - The law gives no 

(iiscrotion to a Court which convicts of an oifonco 
to award or not the punishment proviilod for that 
olTcnco in tho Penal Code. Dewan Singh v. 
Quebn-Emfeess . . I. L. B. 22 Galo. 806 

8 — Frinolpals and abettors— 

Abutmnt of same offence ewnmitteil as prineipaL 
Persons punished as principals cannot also bo 
punished for abetment of tho same offence. Queen 
V. .Ieetoo Chowdby . 4W. B. Cr.2p 

Queen v. Ramnarain Josh . 4 W. B. Gr. 87 

4. .. - Registration Act, 

1S06, s, 94, Abetment of offence uwler. Under 
a. 94p Act XX of 1866. an abettor could bo punished 
more severely than his prineipal could bo. Queen 
V. CloFAL PuosAUD Sein . . 8 W. B. Gt. 18 

6. Ground for passing lighter 

sentence — Difference between opinions of Judge 
awl jury, A difference of opinion between tho 
Judge and tho jury is no ground for tho Judge 
Hsing a lighter sonteneo than he would otherwise 
vo done. Per Jackson, J. Queen v. Gholak 
Mustuifa .... 8W. B.Or.29 

6. Ground for mitigation of 

sentence — Fahe evidence. Discussion as to tho 
extent of punishment to bo passed on certain 
raiyata who, in a case of criminal trespass brought 
by an indigo planter, falsoly swore that cotton, 
and not indigo, had boon raised on the land in quos- 
tien during tho past war. Punishment reduced. 
Seton-Kabb, J., would havo reduced tho punish* 
inont still more for reasons givon. Queen v. 
Diiubbani Dutt Rai . . 8 W. B. Gr. 7 

7 Punishment for escape from 

custody— Penof Code, s. 224 — Additional punish^ 
tnent, Tho punishment for escape from lawful cus- 
tody (a. 224) in a case in which that is one of the 
offences of which the prisoner is convicted, must be 

in addition '* to any punishment award^ for the 
substantive offence. Queen v. Dhoonda Bhooya 

8 W. B. Gr. 85 

8. False evidence— Ntmple mis- 

statement, A delibozato misstatement m^e in a 
(^urt of Justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
tho progress of justice, is not an offenoo which 
should bo lightly passed oror ; but for a sim]^ 
misstatement from which no such inforenoes can bo 
drairo, a compaxativoly light sontonoe will suffice, 
partioulariy whore the prisoner pleads guilty, and 
throws himself on the merey of too Court. Queen 

Gubjoon Aheeb • 7 W. B. Gr..87 

9. Voluntarily causing hurt^ 

ffeslencs by Subordinate Magistrate^ausing 

VOL V. 


BBNTBNOB— ooafd. 

1. GENERAL CASES-eoali. 
grievoiu hurt, Whoro a District Magistrate annulled 
aoonviotion passed by aSuboniinate Mdgistrato 
(first class) of- voluntarily causing hurt by means 
of an instrument for stabbing, cutting, etc., under 
s. 324 of tho Penal Code (an offence cognisable by 
the Subordinate Magistrate), and directed tho Sub- 
ordinate Bfagistrate to commit tho acousoti to tho 
Court of SoBsion for trial on tho chargo of volun- 
tarily causing grievous hurt by moans, etc. (a 
charge cognizable by tho Court of SosMioii), the High 
Court annulled tho ordor of tho District MagiNtrato, 
and restored tho conviction and sontonoe of tho 
Subordinate Magistrate. Reo. v, Hanmafa bin 
Malafa .... 7 Bom. Gr. 37 

10. Taking Illegal gratification 

•^-Order to refuntl money. In a conviction of taking 
illegal gratification, a simplo ordor to refund the 
money taken is not a siiffioiont punishment. In 
the iwdteT of Mutty Lall Chuttopaokya 

10W.B.Gr.74 

IL Kidnapping— ilfcMPtmufii ms- 

tenee. The maximum sentence proscribed for the 
offonco of kidnapping should only bo awarded in a 
case of tho most aggravated nature. Queen v. 
Bhoodeea . . • 8W. B.Or. 8 

12 , Meaflure of punishment— 

Mur^r— Severity of sentence, mitigation of. Whore 
a prisoner convicted of murder against tho opinion 
of the assessors was sentenced to transportation 
for life, the High Court reduced tho sonteneo to 
ton yoars’ rigorous imprisonment, remarking on 
tho severity of tho Penai Code and on tho necessity 
of administering it so as to make it apply to tho 
various gradations and decrees of crimo in this 
country. Queen v, Hossein Ally 

7W.B.Gr.47 

18. I ^ ; Rape — Circum- 

stances for consideration, Tho measure of punish- 
ment in a case of rapo toould not depend on tho 
social position of the party injured, but on t^ 
greater or loss atrocity of tho crime, the conduct of 
too criminal, and tho dofoncolcss and unprotected 
state of too injured females. Queen v, .Fuantaii 
Nobhyo .... 6W. B.Gr.69 

14. - Rioting with 

deadly weapons. In a case of rioting with deadly 
weapons, tho one sido found guilty of using thorn 
and oausing grievous hurt are properly punishable 
more Boveraly than the mon of the other side. 
Queen v, Moobut Marton 8 W. B. Gr. 8 

16, . Rioting and an- 

Igwfvl assembly-— Affray, Where the evidence in a 
oaso failed to establish anything liko an unlawful 
assembly, the conviction ivas reduced from rioting 
and being members of an unlawful assembly to one 
for affray, although grievous hurt from which deato 
resulted was caused to ono of the persons. Tho 
insttffldenoy of the punishment allowed by the law 
in cases of affray pointed out. Queen v, Phoolleh 
Mzsseb .... 12 VT, B. Or.. 72 

16 z 
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81INTBNCE--^on/r;. 

1. GENERAL CASES-Hxmfal. 

10. Sentence on alternatlTe 

Unding— Pf miZ Codt, n. 72. An alternative find- 
ing in perfectly legal. The sentence should bo as 

S rovided by s. 72, Penal Code. Qukkn v. Takinee 
[ytrk • . 7 W. B. Cr. 18 

17. Oontemporaneoua aenten- 

oea. Contemporaneous Hontencos are not justi- 
flo«l by the Ftmal Code. Queen v. Mohesh Chun- 
OKR Sircar . . . . 8 W. B. Cr. 18 

18. : Sentence under 

Pentd Code and under eperiid law. A sontenee 
under the Penal Code and also under a spooial law 
in respect of one and the same offenco is illegal. 
Queen v. Hussun Alt . , 6 ST. W. 40 

10. Simultaneous con- 

viction for n/fenec^ and order for security for good 
behaviour. When a convictioti of an offenco is con- 
tomporaneons with an order for taking security for 
good behaviour, the seiiUmco for the substantive 
offenco is to bo first carried out, and the person to Im 
bound then brought up for the purpose of being 
lK>und. Queen v. Shona Dagee 

84 W. B. Or. 18 

80. Sentence running from 

period prior to oonvlotion— /Kcgal sentence. 
A Sessions Judge has no power to declare that a son- 
lence shall run from a period prior to tho conviotion. 
Queen v. Bul Singh . . 4 B. W. 8 

21 ; Cominenoement of aentenoe 

where appeal ia brought--Aife of committal 
to jail. Whore on tho appeal of Government an 
onlor of acquittal is sot aside and sontenee passed, 
that sentence will commonoo to run from tho date of 
tho committal of tho aoensed to jail, and not from 
tho date of their arrest or of tho sentence on tho 
appeal. Emfress v. Mahuodi . 6 O. Ii. B. 849 

88. Sentence to commence at 

Ihtare date— Goavir/ion, and admission to bail 
io give means of appeal. Whore a Magistrate, after 
aeiitenoing two prisoners to separate terms of im- 
ppsonmont, admitted them to bail, in order that 
they might have the means of appealing : — ZTcU, 
that such admission to bail did not make tho pre- 
vious Bontonoo one to oommonco at a future time, 
and consequently illegal. Tho case of Kishen Chun- 
der Bhvllaeharjec , .? B. L. R. A. Cr. SO : 12 W. R. 
Cr. 47t distinguished. In the maUer of Okhoy 
Kumar . 7 C. 1a B. 888 

88. Sentence Impoeed in British 

India postponed till expiry of a sentence 
impost In Mysore— Cffminol Procedure Code, 
J882p e. ll^Power of Magistrate. It is compe- 
tent to a Magistrate in British India to pass a sen- 
tence which should take effect after tho expiration 
•of a sentenoe in Mysoie. Qubsn-Empbsss v. Yen- 
XATARAM Jxm L Ii. B. 80 Mad. 444 

84. Order Ibr punishment on 

oontingsnt flsilure to perform work— Ad 
XIII of 1859, s. 2. An order of a Magistrate passed 
tmder a 2 of Act Xm of 1859, ** that the prisoner 


SBNTBMOB-eoald. 

1. GENERAL CASES— eoscM. 
should work for a certain period, and in case ho 
failed to do so should suffer rigorous imprisonment 
for one month,*’ annulled as to the latter part, the 
Magistrate having no power to make such an order 
until the failure had ocourrerl and been proved 
before him. Reg. v. Joma bin Balu 

4 Bom. Or. 87 

86. — Sentence under repealed 

Act — Co/tfe Trespass Acts, III of 1867 and I of 
1871.— Conviction under wrong Act. Where a 
prisoner was properly convicted on tho evidonoo of 
illctgally seizing cattle, but was sentenoed under the 
old law (Act 11[ of 1857), when tho Act had bran 
refwalod by Act I of 1871, tho High Court declined 
to interfere with tho sentence, as the latter Act was 
in force at tho time of tho conviction and sontenee, 
and no injustice hail been done. Mohesh Nath v. 
Hurbo Mohun Ghosal . 16 W. B. Or. 18 

86. Sentenoe of penal servitude. 

The punishment of penal servitude is only appli- 
cable to Europeans and Americans. Queen- 
Empress V. Duma Baioya 

I. li. B. 19 Mad. 488 

87. Passing sentenoe before 

Judgment— Crtm/ncd Procedure Code {Acl X of 
18H2), ss. 806, 807. A sentence which has been 
passed or a direction that an aoousod bo sot at liber- 
ty which has boon given at a sessions trial before 
the judgment required by s. 367 of the Code of 
Criminal Procedure, 1882, has been written, is 
illegaL Queen-Empress v. Haroobino Singh 

I. L.B, 14 All. 848 

88. Imposition of non-appeal- 

able sentences. The imposition by Magistiates 
of non-appealable sontonces in cases in which the 
facts are such as to render it very desirable that an 
appealable sontonoo should bo passed, disapproved 
of. Jatba Shekh V. Beaeat Shekh 

I. L. B. 80 Gala 488 


2. CAPITAL SENTENCE. 

1, ... Sentence on conviction of 

muxdBV-^Senttnce of death or transfunioHon. 
On a conviction for murder, the only pnniriiments 
that can legally bo awarded are death or trans- 
portation for life. Queen v. Bani Doss 

14W.B.0r.8 

Queen v. Jamal 18 W. B. Or. 76 

8 . - - DiscnHanaf 

Court as to punishment after oonvietion of miarisr* 
Tho law gives no discretion to a Court wmoh oon- 
viots of an offence to award or not the pnnfahment 
provided for that offence in the Penal Code. When 
convicting of murder the only discretion iriridh^ 
law allows to the Court is to determine which tdm 
two punishments prescribed should be awards 
regard being had to the eircumstanoes of the parti- 
cular case, j Dewan Sinqb v. Quein-Eimiis^^ 



DIGEST OF CASES. 


( 11628 ) 


( 11627 ) 

SBNTBNCB— coiitd 

2. CAPITAL SENTENCE^-concU. 

8 . Dviy of MagU- 

iratea. Judges must not shrink from doing their 
duty, and they are bound to pasl a capital sentence 
in a case of murder when they boliovo the evidence. 
Queen v. Shib Naratn Palodhee 

7W.RGr.83 

4 , .- Justification for sentenoe 

of death — Convict unthnjoing iranapoirUUion. 
The fact that except death no punishment more 
seven) than that which the prisoner is undergoing 
at the time of the commission .of the offence can bo 
inHicted, is not of itself sufficient to justify the 
Court in eondotiming the convict to <leath. Queen 
V, Noa Shi)ay-1)b . , 19 W. B. Or. 08 

6 . Conviction of parson under 

transportation of murder— Peno/ CotU , «. 303, 
Whore a person under sentence of transportation 
for life on a conviction for murder is found guilty of 
inurdor on a subsequent and diffenmt charge, the 
only Bontonco that can be passod on him under s. 

of the Penal Code is death. Queen v. 
Dooujoohun Shamonto idiaa Dkejoror 

19W.R.Gr.46 

0 , . - Pregnancy of accused con- 

victed of murder— iSfiMpeotfioa of sentence. 
Capital sentence should bo pronounced on a convic- 
tion for murder oven if tho acciisiid be pregnant, 
although the execution of tho sontence should bo 
deferred till after delivery. Queen v. Panukb 
Aurut .... 16W.B.Or.06 

7. — Suapenaion of 

sentence. When a prisoner was pregnant, tho sen- 
tence of death passod upon her was ordered not to 
he carried out until after her delivery. Queen v, 
Ghubuuubnee . . W. B. 1864, Cr. 1 

Queen v. Tefoo . • . 8 W. B. Gr. 16 

Since expressly provided for by s. 206, Criminal 
Procedure Code, 1872, and s. 382 of Act X of 1882. 

3. CUMULATIVE SENTENCES. 

L Sentencing twice for same 

offence '—Conviction for two offences, one of which is 
integral portion of another, ^e conviction of pri- 
soners for two offences, when the one offence formed 
an integral portion of tho other, /idU to bo in effect 
punishing twice for the same offence, and therefore 
illegal. Govebnuent v . Lalawun Since 

1 Agra Gr. 31 

2 . - Gases where same aots are 

the basis of two charges and oonvlotions— 
Sentence on each charge. Whore substantially onlv 
One offence has been committed, and the acts which 
are tho basis of a prisoner’s conviction on ono 
wme as the aots which are the basis 
01 his conviction on another ohaigo, oumulativo 
mtences on each ohaige shoidd not be passed. 
Queen v. Badbakanth Paul . 9 W. B. Or. 18 

Queeh V. Ghundsb Kant Lahobbs 

ISW.&Or.S 


BBNTBNOB— confrf. 

3. CUMUfiATiVE SENTENCES-cosfd. 

8 . ■ Gonviction on several 

charts forming substantially one offence— 

Criminal Procedure Code, 186 1, s. 46. Where a 
person, though charged under difforoiit sections of 
the Penal Code, was convicted of what was su^tan- 
tially hut a single ojfeiico ; — Flvhl, that it was not 
lawful for the Magistrate who tried him to pass a 
sontenco of imprisonment as for wqiarate offences, 
under s. 46 of the Code of Criminal Procedure, ex- 
ceeding ill the aggregate tho puiiishniont which it 
was com[wtorit for tho Court to inffiet on convic- 
tion of a single offence. IIko. t». Ga.vu L\du 

a Bom. 132 : 2nd Ed. 126 

4. — Improiit.r sen- 

tence, Where a person, though charged untlrr two 
hoads, was found guilty of what was substantially 
but ono offence: —Held, that it was improper the 
Sessions Judge to rucunl a conviction under two sec- 
tions of tho Penal Code, and thereupon to awanl 
a punishment of two years* iinprisonmciit in oxc(«ss 
of what this law prescribed for the offem^e comiiiit- 
tod. IIbq. V, ZoRA Karubbu . 4 Bom. Gr. 12 

6 . Acts constituting offence 
founded on one continuous tranBaction— 

Sentence for principnl offence. When) the acts con- 
stituting the offence are founded on ono single con- 
tinuous transaction. stMitcnce should only Im* passeil 
for tho principnl offence. Anonymous' 

6 Mad. Ap. 47 

0 . Act coupled with intention 

— Same act constitating a less grave offence, Whoru 
the act of an aceusod person, coupled with liis in- 
tention or knowloilge, constitutes a graver offenco, 
the oirciimstance that the same act also answers to 
tho definition of another loss gmve offonco does nut 
render him liablo to a cninulativo punishment. 
Caso where different statutes provide separate 
punishments for tho same act, distinguishccl. liEo. 
V, Dod Basaya .... 11 Bom. 18 

7, Gonviction of separate 
oftenoaiS— Criminal Procedure Code, 1861, a, 16 — 
Separate sentences to take effect successively. Where 
prisoners are convicted of separati) ofloncos, a 
sopamto sentence shouhl he passed in each case, 
with a direction that tho imprisonmont in tho second 
case should commonco on tho expiration of that in 
the first and so on. Anonymous 

4 Mad. Ap. 27 

5, - - — Separate sen- 

tence to take effect successively. In a case of several 
offences under ono section of the Penal CcmIo, the 
proper way is to try tho accused (under separate 
ohargos) for each of tho several distinct offences 
under the section, which have boon clearly proved 
against them. On conviction on each of these 
separate charges, a separate sontenco oii^ each oon- 
viotion should bo passed, with a direction (under 
fk 317 of the Criminal Procedure Code, 1872) that 
each riionld take offeot on the expiry of tho next 
prior lentonoo. Queen v. Sobeax Gow^h 

' 80 W. B. Cr. 70 

16x2 
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8. Maximum term 

of funiehment-^oinder of ekargee. Whero a person 
a’ho is accused of sovenl offbnoes of the same kind 
is tried for each of such offences separately by a 
Magistrate, the aggregate punishment which such 
Magistrate can inflict on him in respect of such 
offences is not limited to twice the amount which 
he is by his ordinary jurisdiction competent to in- 
flict, but such Magistrate can inflict on him for each 
offence the punishment which he is by his ordinary 
jurisdiction competent to inflict. In the matter of 
Daulatia • . L li. B. 8 AU. 806 

10. Conviction of soverol In- 

atanoes of same ofEbnee— sentence 
for purpose of appeal— Separate sentence on each 
offence. For purposes of appeal, the whole punish- 
ment awarded to one person on one trial for several 
instances of the same offence is to bo regarded as one 
Nontonco. Sembie : That M’horo a person is tried at 
the same time for several instances of the samo 
oflbncoi it is not necessary that more than a single 
sentence should be passed. But if a separato sen- 
tence be passed on each head i—Hetd^ that an ap- 
peal brings the aggregate of those sentences, as to- 
gether constituting the punishment awarded in a 
sinc^e trial, within the juxisdiotion of the Appellate 
Court. Rio. V. Gvlam Abas • 18 Bonu 147 

U, Blmultaneous oonvlotloziB 

—Sentence for purposes of appeal— CrimiruA Pro- 
eedure Code, 1872, s. 814. The aggregate of the 
Hentences passed under s. 314 of the Code of (M- 
minal Procure in a case of simultaneous con- 
vietions for several offences must bo considered 
a single sentence for the purposes of confirmation 
or appeal. Kbg. v . Rama Brivgowda 

I. L. B. 1 Bom. 888 

18. - Separate sentenoes— Atef- 

ment of abduction and wrongful confinement— 
Penal Code, ss. 343,498. The prisoners having been 
sentenced for abetment of abduction of a woman 
under ss. 109 and 408 of the Penal Coile, and for 
uTQQffful confinement of her under s. 343 : — Ueld, 
that both sentences could not stand, and that, as 
the easenoo of the case was abduction, the prison- 
ers, asabotton therein, should bo punished for it 
alone. Qubbn v. Ishwab Cuamdba Jooeb 

W.B.1864Cr.81 

18. Abduction of child 

to get property from its person— Theft after pre- 
paration to cause death— Penal Code, ss. 389, 3S2. 
Separate sentences cannot bo awarded in one case 
for abducting a child in order to take property from 
its person (s. 360), and theft after preparation to 
cause death, ote. (a. 382h where the evidence shows 
that the aot is one and the samo. The sentonco 
under the latter section was oanooUed, there being 
no evidence of any preparation having been made 
to oauso death, etc., within the meaning of that 
'aeotion. Qvbbv v. Kashib Math Chuhoo 

8W.B.Or.84 
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14. Penal Code, s. 389 

— Abduction with intent to take moveable property 
— Second punishment for theft. A prisoner tried, 
convicted, and punished under s. 369 of the Penal 
Code of aMucting a child with intent dishonestly to 
take moveable property, cannot also bo puniuiod 
for the theft of a part of the moveable property 
w'hioh ho intended dishonestly to take through 
moans of the abduction ; and the second punish- 
ment for a theft is by the present Code of Criminal 
Procedure illegal. Quebx v. Noujan. Noujae v. 
Queen 7 Mad. 876 

15. - - - Penal Code, ss. 71, 

183 and 353— Resisting taking of property bp 
pMic servant — Using criminal force to deter public 
servant from doing his duty. Held, on the facts ol 
this case, that a party (A) who objected to accom- 
pany a constable who had been directed to produce 
him before the Court, and also seixod the constable 
by the arm, and resisted his carrying away a pony 
which A was charged with having misappropriated, 
was guilty of separate offences under ss. &3 and 183 
of the Penal Code, and the infliction of separato 
sentenoos for each offence was not prevented by s.71 
of that Code. Queeh v. Joyah Mohue Ghundeb 

14W.B.Or.l9 

10. ■ - — - Threatening wit- 

nesses— Sentence for each offence. An accused who 
threatened throe witnossos was oonvieted and sen- 
tenced to four months’ imprisonment for the threat 
to each witness, in all to one ^ar. It was held that, 
if a person at one time criminally intimidates throe 
different persons, and each of those persons briii» 
a separate charge against him, the accused may be 
convicted for an offence as against each person, 
and bo punished separately for each offence. The 
facts and evidence in this ease, however, were eon- 
sidored insufficient to support the sentence, which 
was reversed as oxtromely hardi and unjust. In 
the matter of Gooleab Khan . 9 W. B. Gr, 80 

17. Culpable homi* 

dde and being member of unlawful assembly. The 
prisoner was convicted and sentenced separately for 
culpable homicide not amounting to murder and 
for being a member of an unlawf u assembly. The 
two offences, however, being held to be one (the 
latter being only part of the evidence of the former), 
the conviction and sentonco for the seoond ofienoe 
were quashed. Queen v. Rubbeeoolah 

7 W.B.Or.18 

18. DacoUy mith 

murder— Penal Code, s. 398. If a person oonoemed 
in a daooity unintentionally oommits murder, he is 
liable to punishment under s. 396 of the Penal 
Code. But ho cannot be separately^ oonvieted of 
murder under s. 302 and cl oommitting daooity 
under s. 396. Queen v. Ruohoo _ ' 

W.B.1864,Or.8a 

10. DaooUy and re^ 

edving stolen property. A person oonvieted 
sentenoed for daooity oannot also be oonvieted of 
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«nd sentonoed for roceiving or retaining the stolon 
property thereby acquired (dw^UnU Loch, J.). 
JShyrub Sxal V. Queen. Queen e. Bhybub Seal 

W. B. 1864, Cr. S7 

Queen v. Abool Hossein . 1 W. B. Gr. 48 

20. — Btatuing from 

hwftd ciutodtf and using criminal force — Penal 
Cofle, ss. 224, 22*5, and 353* Whore substantially 
but one offence has been committed, and the acts 
which are tho basis of one charge are the same 
which form tho basis of another charge on which tho 
prifionor has also boon convicted, cumulative soii- 
tcnces on each charge riiould not Im passed. Whore 
prisoners w'oro convicted under s. 224 for escape, 

R. 225 for rescuing from lawful custody, and under 
R. .353 for using criminal force in so doing, and sen- 
tenced to separate punishments under eac^h Hociion : 
—lldd, that tho prisoners had only done one act 
-and uure guilty of only one offence, and should 
have been found guilty under ss. 224 and 225 of 

escape ” and “ rescuing ” respectively, and sen- 
tenced accordingly. Queen t*. Kaijsanxar 
bANDVAL . , 8 B. L. B. A. Or. 14 

Queen v. Dina Sheikh. 

8 B. L. B. A. Gr. 16 note : 10 W. B. Gr. 68 

So where prisoners were accused of rioting and 
using criminal force, it was hdd only one offence. 
In the mailer of Nilrutton Sein 

16 W,B.Gr.45 

2L Making false 

charge-giving false evidence — JSeparate offences. 
The offence of making a falso charge and tho offence 
•of intentionally giving falso evidence are not cog- 
nate offences or parts of the same offence, but may 
be punished separately. Queen v. Aboool Azekz 

7W,B.Gr.69 

22. Penal Code, ss, j 

71, 193, 211 — Concurrent senienees — Criminal Proce- ' 
dure Code (Ad X of 1382), s, 3*5, JSnhaneement 
of sentence. Where the accused, who was a head 
constable, was found guilty of making a false chaigo 
under s. 211, and of giving false ovidonoo under 
s. 103 of tho Penal Code (Act XLV of 1800), and 
the Sessions J udge passed sentences of thiue months’ 
simplo imprisonment for each offence, and, taking 
into consideration tho aooused’s past conduct, di- 
rected that the sentences should run conourrontly : 
--//eW, that the sentences were inadequate and 
“legal. Accordingly the sentences wore enhanced 
to three months’ rigorous imprisoument for each 
■raonce ; and as tho two offences u’ore distinct, the 
High Court directed, under s. 36 of tho Criminal 
ftoceduro Code ( Act X of 1882), one sentence to 
commence after tho expiration of the other. Quun 
▼. Abdul Aseez, 7 W, R, Cr, 59, followed. Queen- 
upbess V. PiB Mahomed 

I.L.B.lOBom.264 

Uoavtdtbfi of 

tf;®! j Two prisoners, having been con- 

TOted of forgery and other offences, were sentenced 
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each to an aggregate amount of punishment. Hdd^ 
that it was an irregularity not to pass a soMiate 
sentence under each independent head of tho charge. 
Beg. V, ViNAYAK Trimbax 

2 Bom. 414: 2nd Bd. 881 

Beg. V, Murar Trikam . 6 Bom. Gr. 8 

24 - Distinct off encee 

— Simtdlaneous sentence. Three priRoners were 
charged with five distinct offences of liouw*-broak- 
ing by night, and were sontenced to two years’ 
rigorous impriRonmeiit in each camp. Iltld, that 
tho Magistrate had power only to jiasH ramtenco 
of four years* imprisonment upon each priRoner, 
but acco^ing to the Hcntcnco all the jnmiRliments 
inflicted would In) going on RimultaneouRly. 
Anonymous .... 6 Mad. Ap. 42 

25. _ Criminal Prrh 

cednre Code, s, 35 — “ Dislinrt offences ** — Prml 
Code, ss. 75, 411, A person convicted under hr. 75 
and 411 of tho Penal Coilo is not convicted of “ dis- 
tinct offences ** within tho meaning of s. 36 of tho 
Criminal Procodiiro Code. Queen-Rmpress v. Zor 
Singh, I. L, R, 10 All. it/6', explained. AVhoro 
an offenco under s. 411 read with s. 75 of the Penal 
Code appears to bo deserving of a greatc^r punish- 
ment than tho Magistrate trying it can awani, the 
best courso for liim to adopt is to commit tho 
accused for trial to the Court of SesRion. Queen- 
Empress v. Khalak . I. Ii. B. 11 All. 898 

26. House-breaking 

and theft. If a man break into a dwolling-hoiiso at 
night and steal property therefrom, the crime is in 
its natur) one single and entire offence, and should 
bo treated accordingly. Queen v, Tonaoxoch 

8W.B.Gr. 68 

Under s. 457 of thoM’onal Code. Queen v. 
Chvtun Bowra 5 W. B. Gr. 49 

JOUEBN PULLEB V. NOBO PULLEB 

6 W. B. Gr. 49 

In re Mussahur Daoodh • 6 W. B. Gr. 92 

27. House-hretiking 

by night and theft, A prisoner may bo convicted ci 
theft in a buil^g and of liouso-broaking night 
with intent to commit theft, tliuiigh if the Judge 
considers the punishment for tho flist offonoo suffi- 
cient, he need not award any additional sontonco for 
the Rocond. QuBlN v. Tincoureb 

W. B. 1864, Gr, 81 

28. Housebreaking 

and theftr-^oindsT of charges^Limit of eonvio^ 
tion-^riminal Procedure Code (Ad X of 1372), 
ss. 452, 454, 455, Hdd, that, whore in the course 
of one and the same transaction an accused porsou 
appears to ^ve committed several acts, directed to 
one end and object, which together amount to a 
more serious offence than each of them taken indivi- 
dn^iiy by itself would constitute, althou^ for pur- 
poses of 1^ it may be convenient to vary the 
form of bham and to designate not only the prin- 
cipal, but the subsidiaiy, crimes alle^ to have 
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been committed, yet in the intoreBts of Bimplicity 
and convenience it Ib boBt to concentrate the coii- 
viotion and sentence on the graveBt offence proved. 
Whore therefore a person who broke into a house 
by night and committed theft therein waa ehaiged 
and tried for offonocR under bh. 380 and 467 of 
the Penal Code, andu'aa convicted of both those 
offoncBB, and puniahed for each with rigorous im- 
priBonment for eighteen months, the Court convict- 
ed him of the offence under b. 467 and aontoncod 
him to rigorous imprisonment for throe yean, and 
acquitted him of the offence under s. 380. 
Express v, Ajudhia . 1. L. B. 2 All. 044 

29. Offence made up 

of parts — House-breaking and theft — Penal Code, 
se. 71f SSO, 457. S. 71 of the Penal Code applies to 
the case of a person charged with houm-breaking 
under a. 4.57 and theft committed on the same occa- 
sion under s. 380 of the Penal Code. Rko. v. 
Arjun 1 Bom. 87 

80. Co»wd»ofi of 

several offences — House-hreakhfj io commit theft 
-Compound offence. It is competent to a Magis- 
tinte to pasB a Beparato Bentence in reapeot of each 
of the tu*D charges of house-broakiiig in order to 
commit theft and of theft in a human duielling of 
which a prisoner ia found guilty, provided the aggre- 
gate punishment awarded on the two charges does 
not exceed the punishment whicli the case warrants 
for the greater of the two offences of which the 
accused has been convicted, and provided further 
such aggregate punishment docs not exceed the 
jurisdiction of the Court passing the sentonces. 
Rbo. V . Atvyabkhan valao Gulkhan 

9 Bom. 172 

House-breaking 

and theft — Penal Code, ss. HSO and 457 — Simulta- 
neous convictions for separate offences. In a case 
of conviction of hoiise-bivaking by night, in order 
to commit theft, iindcsr s. 457, :«nd theft, under 
B. 380 of the Penal Code, there may cither be one 
sentence for both offences, or scpirate sentences for 
each offence, provided that the total punishment 
awarded does not exceed that which may be given 
for the graver offence. Rku. v. Tukata bin 
Taxana . I. L. B. 1 Bom. 214 

82* - Criminal Proce- 

dure Code, ss, 3 . 5 , 23d— Penal Code, ss. 379^ 380, 
4di— House-breaking in order to the commission of 
theft— Theft-Separate convictions and sentences. 
Under ss. 36 aM 236 of the Criminal Procedure 
Code, a SLigistrato may legally pass a separate sen- 
tonce of two years* rigorous imprisonment and fine 
under each of the ss. 379 or 380 and 344 of the 
Bmal Code for house-broaking in order to the com- 
mission of theft and theft, the two offences forming 
part of the same transaction and being tried to- 
gether. In such a case where the prisoner had been 
three times previously convicted : — Hdd, that the 
better oourse would have been to commit him to the 
Cfourt of Session under ss. 464 and 76 of the Code. 


( 11634 ) 

i 

smnrsjBroB-eMM. 

3. CUMULATIVE SENTENCES— eoaid. 

But a Sessions Judge trying such a case under s. 
379 and s. 464 would under no circumstanoes be 
justified in passing a sentence of ten years’ impri- 
sonment under the latter part of s. 464 and of four 
years’ imprisonment under s. 380. The latter por- 
tions of ss. 464 and 467 w’oro framed to include the 
cases of houso-trospassers and house-breakem who 
had not only intended to commit, but had actually 
committed, (heft. Queen-Empress v. Ajudhia, L 
L, R. 2 AU. 644, and Queen-Empress v. Sakharam 
Bhan, I, L, R, 10 Bom, 493, referred to. Queen- 
Express V. ZoR SiNQH . I. Ii. B. 10 All. 148 

88. - ... Criminal Proce- 

dure Code, s. 35— Penal Code, ss. 71, 72, 352, 426, 
457— Separate convictions for different offences in 
the same transaction. An accused person was con* 
victod under s. 457 of the PCnol Code of house- 
breaking by night in order to commit an offence 
(mischief and assault), and also under ss. 420 and 
362 for the offences of mischief and assault and 
punished separately for each offence. These offen- 
ces formed parts of one transaction. Held, that 
the BontoncoR were legal. Qukkn-Empbkss v, Nibi- 
CHAN • . ‘ I. L. B. 12 Mad. 88 

84. Criminal Prou- 

dure Cotie {Act X of 1882), ss. ,35 and 235— Penal 
Code {Act XLV of 1860), ss. 71, 380, 457-Simvl- 
taneous convictions for several offences. The accufied 
was convicted at one trial by a Magistrate of the 
first class of the offences of house-breaking by night 
with intent to commit theft, punishable under s. 
467, and of theft in a dwelling-house punishable 
under s. 380 of the Penal Code (Act XLV of 1800), 
—the two offences being part of the same transac- 
tion. the theft following tho house-breaking. The 
prisoner was sontonced to two years’ rigorous im- 
prisoumont under s. 467, and to six months’ rigorous 
imprisonment and a fine of UlOO, or, in default of 
payment, throe months’ further rigorous imprison- 
ment, under s. 380. Tho District Ifogistiate refer- 
red the case to the High Court, on tho ground that 
the aggregate of pnnishment awarded on the two 
heads of Aaige exceeded Tthe powers the First 
Class Magistrate who tried tho case. The Sessions 
Judge, to whom an appeal had been preferred, was 
of the same opinion, and reduced the sontenoe to 
two years’ rigorous imprisonment, //eld, that, as 
the accused committed two distinct offences wUoh 
did not '* constitute, when combined, a different 
offence ” punishable under any section of the Penal 
Code (Act XLV of 1860), s. 71 of the Code did not 
Epplyt and as the aggregate punishment did not 
exco^ twice the amount of pnnishment which tho 
trying Magistrate was competent to infliot, the sen- 
! tenoes were legal under s. & of the Criminal Piooe* 
dure Code (Aot X of 1882). Per Jabdivs, J.-- 
The roles for assessment of punishment, contained 
in 8. 464 of the Criminal PMoedure Code of 1872r 
having been omitted in a. 286 of the Griminil Peo- 
oednro Code of 1882, must now be sought for in , 
8. 71 of tho Penal Co^ (Act XLV of 188)) and to 
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a. 36 of the Criminal Ftocoaure Code (Act Xof 
1882). Qubkn-Empbess v. Sakh/rak Bhau 

1. Ii. B. 10 Bom. 408 

86. fjurking Aoicm- 

IraiptUB and Hutft—Perud Codn^ m. 3S0 and 4.54, 
Disouflaion aa to whothor cumulativo puniahmont 
under aa. 454 and 380 ia legal for lurking houw-trea- 
iiaaa and theft. Queen v. Mina Nuogekrhatin 

3W.B.Cr.l9 

86 Penal Code {Ad 

XLV of 1860), 9, 71 — Criminal Procedure Code 
{Act V of 1898), 9. 3o — Convtclfon of eeveral offencee 
at one trial. Where a person commits hoiiao-broak- 
ing in order to commit theft and theft, he may bo 
charged with, andeonTietodof,oach oHheae offen- 
ces. in aR-arding punishment under the provisions of 
H. 71 of the Penal Code (Act XLV of 1800) the Court 
sliuiild pass one sentence for either of the offencea 
ill question and not a separate one for each offence. 
If ill such a case two sentimcea are passed, and the 
aggiegato of these does not exceed the punishineiit 
provided by law for any one of the offences, or the 
jiirisiliction of the Court, that would lie an irregu- 
larity, and not an illegality, calling for the intiT- 
fonmee of a Court of appeal of revision. Queen- 
Emfres V. Malu. Queen-Empress v. Nagu 

I.Ii,B.88 Bom. 708 

87. — — — IIouee-trcApnee 

and grievou9 hurt. Tlio prisoner entered a house 
for the purpose of ooiiiinitting an assault, and in 
carrying out that intention, caused grievous hurt. 
Ill convicting and punishing him for the substan- 
tive offence (grievous hurt) : — Held, that it was 
not necessary to pasa a separate sentence for tho 
offence of house-trespass. Queen v. Bassoo 
Kanxau . 2 W. B. Cr. 89 

88. Kidnappiwj-^ 

Taking property from child^Penal Code, jm. 363, 
369. The offence described in s. 303 of tho Penal 
C(sln is included in that described in s. 300, tho 
kidnapping and tho intention of dishonestly taking 
property from the kidnapped child being included 
in tho latter section. Queen v. Shama Sheikh 

8 W. B. Cr. 86 

80. Kidnapping — 

ScHi ng for purpose of prortilution. There is nothing 
illegal in pasaing aoparate aentoneos for kidnapping 
and for selling for purposes of prostitution. Queen 
r. Doorga Doss . . 7 W. B. 104 

M. Riding — Uw- 

mwful assenildy. There cannot be a conviction both 
of " rioting ” and of “ being mombera of an illegal 
assembly.” ^ Tho greater charge includes tho loss, 
and to punish under both sections of tho Fhnal 
Code would be cumulative and illegal. Meelan 
Khauva V. Dwabxanatb Goorro 1 W. B. Or. 7 

41. — Joining unlawful 

^mbly and riding with deadly weapon — Penal 
voiie, M. 144, 148, There is nothing iUegal in sen- 
tencing a prisoner for both offences of joinisg an 
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nnlauiul assembly armed with a deadly weapon 
(8.144), and rioting armed with a deadly weapon, 
though tho former is almost merged in tho latter 
offence. Srekkishen v. iIucilal . 9 W. B. Cr. 6 

42. Rioting armed 

urith deadly wea}on — Causing hurt by shading. 
Where prisoners aro charginl both with rioting, 
being armed with deadly weapons, and with causing 
hurt by shooting, and their conviction of tlie latter 
offence rests solely on the fiiet of their lielongirg 
to a party by one of whom (not one of I In* ]n'isoner.i) 
fire-arms weie used, it is wrung to ])asM a i‘Uiniila1 ivi* 
sentence, and to punish tho prisoner both for tho 
rioting ami for the causing hurt. Tho punishiiient 
should bo for idther one or other of those olTences. 
Queen v. Durzoolla . 9 W. R. Cr. 33 

48. — - Rioting with 

deadly weapon — Orievous hurt — Prnttl Code, mm. 148, 
149, and 3‘J4. Tho offence of rioting, armiMl with 
deadly weapons, and stahbing a piTson on whose 
premises the riot takes plai‘i\ are disliiici offences 
and puiiishahle as separate offeiicits iimler ss. 148, 
146, and 324 of the Pmial Code, s. 140 kdiig ivad as 
a proviso to s. 148. Queen v. CALLAriiAND 

7 W. B. Cr. 00 

44. Conviction of 

riding and cavning hurt by dungerouM weapons — 
Distinct offences — Heiutrate charges — PcmuI Code, 
MM. 71, 148, 149, 324 — Act X of 1882 {Criminal 
Procedure Code), sm. 36, 236’— Act X of 1872 (6’ri- 
minal Procedure Code), sm. 314, 464 — Act VIII of 
1882, 9. 4. The olTences of rioting armed with a 
deadly weapon and voluntarily causing hurt with a 
dangttrouH weapon to two persons aiu distinct 
offences, and a iN^rson charged with such ofTonccs 
can bo convicted and' sentenced in respi^ct of tho 
rioting and of the hurt caused to each of tho per- 
sons injuit'd. A and R wont charged with rioting 
armed with deadly weapons under s. 148 of tho 
Penal Code and they were also charged under s. 324, 
coupled with s. 140, with causing hurt by a dan- 
gerous weapon to A”, and R was further charged 
under s. 324 with causing a like hurt to Y, A boiiig 
also charged under s. 324, coupled with 0. 149, in 
respect of the hurt oaurod by B to Y. A and B 
were convicted on all charges, ami separate Honton- 
COB, to take effect in suoeoHsion, wore awanlod in 
ies|»ect of each offence charged. The offences 
under s. 324 wore committed during tho riot. Held, 
that the several acts with regard to which tho pri- 
soners were charged did not fall within tho provi- 
sions of B. 71 of tho Penal Code, inasmuch as it 
was not found that the causing of the htirt was tho 
force or violence which alone constituted tho 
rioting, and that oonsequenily under s. 236 of tho 
Criminal Prooodnro Codo tho soveial sentences 
passed were strictly legal. Loke Nath Sircab v. 
Queen-Ehfre 9S . • I. L. B. 11 Calo. 849 

46, Separate eonvie^ 

iiona for more than one offence where acts combined 
form one offence— Penal Code {Act XLV of 1860), 

I ee. 143, 147, 324, 353— Act VIII of 1882, e, 4— 
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BEimBNGE-^fcL 

3. CUMULATIVE SENTENCES-confcf. 

Crimiwd Proddwrt Code {Ad X of JSSB), s. 235, 
Four penonfl were charged with being memben of 
an unlawfal assembly consisting of themselves and 
others, tho common object of which assembly was 
resisting tho execution of a legal process, namely, 
the arrest of a Judgment-debtor by a Civil Court 
peon, who went with a warrant for his arrest ac- 
companied by other persons, A and 3, for tho pur- 
pose of identifying him, and with using force or 
violonoo in prosecution of the common object, such 
force or violonce consisting of an assault on tho 
Civil Court peon, and another by means of a dan- 
gerous weapon on A. The Deputy Magistrate 
convicted all the accused of oiTonc<is under ss.l47 
and 863 of tho Penal Code, and sentoneod them to 
six months* rigorous imprisonment umlor tho former 
section and two months* rigorous imprisonment 
under tho latter. Ho further convicted one of the 
accused of an oiTenco under s. 324 in respect of tho 
assault on A, and sentenced him to one month’s ri- 
gorous imprisonment in respect of that offence, and 
directed that tho sohtoncos wore to tako effect ono 
on the expiry on tho other. Held, that tho offence 
of rioting was oomplctod by the assault on A, and 
that tho assault on the peon was a further offence 
under tho first sub-section of s. 236 of the Code of 
Criminal Proooduro. Held, further, that, oven if A 
had not been assaulted, tho conviction and sonton- 
oos passed for rioting and tho assault on tho peon 
wore legal, inasmuch as tho aots of tho aoousod, 
taken sepaiatoly, constituted offonoos under ss. 143 
and 363 of the Fhnal Code, and combined, an 
offence under s. 147 ; and under s. 236, sub-s. (3), 
of the Code of Criminal Procedure, the accused 
might be charged with and tried at ono trial for 
the offence under s. 147, and those under ss. 143 
and 363, and therefore also separately convicted 
and sentenced for each such offence, provided the 
punishment did not exceed tho limit imposed 
Dj s. 71 of tho Penal Code as amended by s. 4 of 
Act VIII of 1882, which limit had not been exceed- 
ed in tho present case. In the foatter of Chan- 
DBA Kant Bhattaohabjbb. Cuandba Kant 
Bhattaghabjib V. Qubbn-Kmpbbss 

I. L.B. 12 Gale. 495 


46. 


XLV of 1860), M. 147, 353, and J, eumidaiive sen- 
teneee under^Legality of eentene^^riminai Pro^ 
tedwre Code {Ad X of 1882), ee, 35, 235. H^ that 
a donUe sentence under ss. 147 and 363, Penal 
Code, is illegal where the force which was used, and 
which formed one of the component elements of the 
offence of rioting, was the criminal force used to tho 
public servants. Hdd, also, that a sontence under 
a 363, Phnal Code, for actually committing an 
offence undor that section, and a further sentence 
under s. 363 read with a 149 for committing tho 
same offence constructively, is illegal. Tho High 
Court set aside tiio cumulative sentoncos under ss. 
868 and 4f| resjMtively, but upheld the sentence 
under a 147. Ramdihal a Qvbbn-Empbbss 

80.W.jr.l74 


BBMTBNOB-roiKd. 

3. CUMUT.AT1VE SENT£NCES--eoiU(i. 


Penal Code {Ad 


7. 


Penal Code 


Amendment Ad {Vlll of 1882), e. i^ffenee 
made up of eeverdl offeneee—3ioting~‘^QrHvona 
hurt-^Crimined Procedure Code, 1882, e, 2J5— . 
Penal Code, ee. 146, 147, 149, 325. A member of 
an unlawful assembly, some members of which have 
caused grievous hurt, cannot lawfully bo punish^ 
for tho offence of rioting as weli as for tho offence of 
causing grievous hurt. Ehpbbss v. Ram Pabtab 

I L. B, 0 All. 121 

48. — Separaie eharae 

-Criminal Procedure Code {Ad X of 1872), e. 454, 
iUue. {f)^Penal Code {Ad XLV of I860), 
M. 147, 148, and 324. Under a 464 of the Criminal 
Procedure Code, tho collective punidiment awarded 
under ss. 147, 148, and 324 of tho Penal Code must 
not oxoood that which may be awarded for tho gra- 
ver offence. Quare: Whether separate convictions 
undor ss. 147 and 324 of tho Ptonal Code ate legal. 
In the matter of the petition of Jubdub Kazi. 
Empbbss V. Jubdub Kazi . I. L. B. 8 Oalo. 718 


8.0. in re Jubdub Kazi 


8 O. L. B. 880 


49. — Eioling~--Qrieih 

oue hurt-~Criminal Procedure Code, 1882, s. 235 
--Penal Code, ss, 146, 147, 149, 325. Three persons 
who wore convicted (i) of the riot under s. 147 of 
tho Penal Code, (ii) of causing grievous hurt in the 
course of such riot, were zespeotively sontenoed to 
six months’ rigorous imprisonment under s. 147, 
and three months’ rigorous imprisonment undor 
B. 147, and throe months’ rigorous imprisonment 
undor a 326. Hdd, by Pbtubram, C.J., and 
Stbaioht and Tybbell, JJ., that inasmuch as ^e 
evidence upon tho record showed that tho three 
prisoners had committed individuid acts of violence 
uith their own hands, which constituted distinct 
offences of causing grievous hurt or hurt separate 
from an independent of tho offence of riot, which 
vrae already completed, and tho fact of the riot was 
not an ossontial portion of tho evidence necessary to 
establish their logai responsibility under a 826 of 
tho Penal Code, the separate sontenoos passed under 
SB. 147 and 326 were not iliegal. Quun^Smpress v. 
Bam Partdb, 1. L. B. 6 AU. 121, distin^shed. 
Per Bbodburst, J., that the ovidonoe riiowed that 
only one of tho three prisoners had caused grievous 
hurt with his own hands, and that the others could 
only be properly convicted of that offence under 
tho provisions of s. 149 of the F6nal Code, but that 
the separate sentences passed under ss.* 147 and 
326 were not illegal. Queen-Emprese v. Dungof 
Singh, I. L. R. 7 AU. 29, followed. Also par 
Bbodhubst, J.— Ulus, (g) of a 236 of theCrimmal 
Procedure Coda does not apply merely to the case 
of persons who, in addition to the offence of rfotingi 
have with their own hands committed the faztbM 
offences of voluntarily causing grivous hnrti pnd of 
assaulting a public servant when engaged in sup • 
pressing a riot ; and the oonviotionB referred to m 
the illustration relate espeoialty to oonvfetions 
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3. CUMULATIVE SENTENCED- eoiUcf. 
Obtained iindor the provisione of s. 140 of the Penal 
Code. Quebn-Emfress v. Rah SUbup 

I. L. B. 7 All. 767 

60. CrimtMii Prou- 

dun Code, 18S2, s. 35 and e. 235~-Convirtione of 
rioting and causing grievous hwt— Offences dis- 
iincl-^Penal Code (Act VIII of 1832), s, 4 — Penal 
Code, ss, 147, 325. The olIonceH of rioting, of vo- 
luntarily caneing hurt, and of voluntarily causing 
grivouB hurt, each of tho two latter offences being 
committed against a different person, are all dis- 
tinct offences within the meaning of s. .35 of tho 
iViminal Procedure Code. Under tho first para- 
graph of B. 235 of the Criminal Procf.duru Code, a 
pftrson accused of rioting an<l of voluntarily causing 
grifivoiis hurt may bo charged with and tried for 
each offence at one trial, and under s. 35 a separate 
sontemee may be passed in respect of each. Queen- 
Empress v. Pam Pariah, I. L. P. 5 All. 121, dis- 
sented from. Queen-Empbkbs p. Dunoar Sfnqh 

I. L. B. 7 AIL 28 

61. Pefial Code, s. 71, 

—/Vimiwii/ Procedure Cotie, ss. 3(1, 235 — Pioting, 
yrhvous hurt, and hurl — Punishment for more 
than one of severtd offences. On tho 8th August 
1884 a Magistrate of tho second class began an In- 
quiry in a case in which several persons were accused 
of rioting and of voluntarily causing grievous hurt. 
On tho 6th September the powers of a Magistrate 
of the first class were conferred on tho Magistrate 
i>y an order of Government, which was communi- 
cated to him on tho 8th Reptember. On tho 0th 
Stqiteniber tho case for the prosooution having clos- 
ed, tho Magistrate framed charges against each 
of the accused under ss. 323 and 325 of the Penal 
C(Kle, recorded tho statements of tho accused and 
the evidence for the defence, and on tho 10th Sep- 
tcinlsir convicted the accused of all tho chai'gos, 
pnsMing upon each of them, in rRS|)oct of each 
charge, sentences which ho could pass as a Magis- 
trate of tho first class, but could not have passed 
as a Magistrate of tho second class. On appeal, 
the Sessions .Tudge, on the ground that the prisonors 
had committed the offonoo described in s. 148 of 
tho IVnal Code, held that tho sentonoes passed by 
the Magistrate woro illegal, as being inconsistent 
with tho provisions of s. 71, paragraphs 2 and 4 ; 
and ho accordingly reduced the sentences of im- 
prisonment which tho Magistrate had passed to the 
maximum of imprisonment which the Magistrate 
^uld have inflicted under s. 148. Held, by the Pull 
Bench (Petrbram, C.J., and Brodhurst, J., dis- 
Mnting), that tho sentences passed by the Magis- 
trate were legal. Per Oldiibld and Dutboit,/J., 
that the provisions of s. 71 of the Penal Code had 
no application to the ease, inasmuch as tho offences 

r «?'****** grievous hurt and hurt formed no part 
ra the offence of rioting. Per Brodhitriit, J., that 
wo sontenees passed by the Magistrate were, as a 
l^hole, illegal ; that if he had convicted the accused 

^ Penal Code, his*order would, 

Rnaer the ciroumstanoes, have hem legal, and that a 


I SENTENCB—coiifd. 

I 3. CUMULATIVE SENTEKCES-roiif<f. 
uicnibor of an unlawful assembly, some niembon of 
which have caused grievous hurt, can bo legally 
punished for tho offence of rioting ns well as for tho 
offence of causing grievous hiirt>. Empress v. 
Dungar Singh, I. L. P. 7 All. 29. roferrod- to. 
Qvben-Kmfress V. Pershad I. L. B. 7 All. 414 

62. ; — Penal Code, s. 71 

and ss. 147, 149, and 325 — Piotiiuj — Grievous hurt 
committed in the course of riot and in prosecution 
of the common chjcct — Distinct offences — Separate 
sentences — Act VI 1 1 of 1882, s, 4 — Criminal Proce- 
dure Code, s. 235. H. 149 of tho PiMial Code eroates 
no offence, but was intended to make it clear that 
an accused person whose cose falls within its terms 
cannot put forwanl tho defence that ho did nut 
with his own hand commit tho offence coinmitt-cd in 
prosecution of tho common obptct of the unlawful 
assembly, or such as tho momlxTS of tho assmnbly 
know to lie likely to bo committed in prosecution 
of that object. In prosecution of the common 
object of an unlawful assmnbly, M, with his own 
hand, caused grievous hurt. M and other mcm- 
l)era of tlio asMoinbly, as to w'hom it did not 
appear whether or not any of tliem pt^rsonally 
used force or violence, were convicted of rioting 
under s. 147 and grievous hurt under s. 325 
of tho Penal Code, and were each simtenficd to 
si^parato terms of imprisonment for each offence. 
The' highest aggregate pnnishmtmt, which was 
M\ was six years' rigorous iinprisuiimont, being 
one year for rioting and five years for causing grio- 
voiiB hurt. Held, that, asKuming s. 71 of the Penal 
Code to bo applicable, the sontenees were not illegal 
as the combined periods of imprisonment did not, 
in tho ease of any prisoner, exceed the maximum 
punishment of seven years' rigorous imprisonment 
which could have boon awanled for the offonco 
punishable under s. .325. Held, also, that tho riot 
could not in any of tho cases lie considnrod a part 
of tho offence under s. 325, that s. 71 did not apply, 
and that tho Bontonnes woro legal. Queen-Empress 
V. Ram Parkib, I. L, R, 0 AU. 121, clissentod from. 
Queen-Empress Y. Dungar Singh, 1. L. R. 7 AU. 29 ; 
Queen-Empress v. Pam Samp, 1. L. P. 7 All. 767 ; 
Queen v. PuIihee-ooUah, 7 W. B. Cr. 13 ; Loke Nath 
Surkar v. Queen-Empress, 1. L. R. 11 Calc. 349 ; 
Qneen-Emisress v. Pershad, I. L. R. 7 AU. 414 ; 
Chandra Kant Bhattacharjee v. Queen-Empress, /. 
L. R. 12 Calc. 498 ; and Reg. v. Tukaya bin 
Tamann, 1. L. R. I Bom. 214, referred to. Quekn- 
Empress V, Bisreshar . 1. L. B. 9 All. 646 

58, s. - Separate sen- 

tences for rioting and grievous hurt —Penal Code, 
ss. 71 (para. 1), 144, 147, 148, 334— Art VIII of 
1882, s. 4— Criminal Proeedure. Code.(Afi X of 
1882), s. 35. Per enriam (Tottenham, J., dissent- 
ing). &parate scntonces passed upon persons for 
the offences of rioting and grievous hurt are not 
legal whore it is found that such petrsons indivi- 
dually did not commit any act which amounted to 
voluntarily causing hurt, but were guilty of that 
offimee under s. 149 of the Pbnal Cc^e. Emprese 
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V. Ram Partab, L L, R. 6 AU. 12U ap|iroYcd. 
Lake Noth Sirhjr ▼. Queen-Empresa, /. L. R. 11 
Cak, 349, ovorrulod. Nilmovey Foddae v. 
Queen-Emfeess . • I. L. B. 16 Galo. 442 

64. Soparato flenton- 

cos should not bo imssod for rioting and assault* 
ing a public sovant in execution of his duty u'hen 
practically the offence of assaulting the public 
servant was the common object of the unlawful 
assomblyp the mombors of which committed such 
rioting. NUmoney Poddar v. Queen-Empreaa, 1, L, 
R. 10 Calc. 422^ followed. Hridoy Mondal e. 
Jagavakda Das 4 O. W. N. 246 

66. Rioting^Diatinel 

offeneea^Canviction for rioting and cauaing hurt and 
grkvoua hurl — Separate conviction for more than one 
ogence when acta combined form one offence — Abet- 
menl of grievoua hurt during riot — Penal Code {Act 
XLV of mo), aa. 147. 323. 326. Six accused fier- 
sons wore charged with, and convicted of, rioting, 
the common object of which was causing hurt to 
two particular men. Four of the accused were also 
charged with and convicted ot respectively, causing 
hurt during the riot to the two men and a w’oman, 
and were sentenced to separate terms of imprison- 
ment under ss. 147 and 323 of the Penal Code. 
Held, that the sentences were legal. During tho 
course of a riot, in which X was attacked and beaten 
by several of tho rioters, one of them, K, inflicted 
grievous hurt on X by breaking his rib with a blow 
stuck with a lathi ; X and thitH) others of tho rioters 
were charged with offences under ss. 147 and 325 of 
the Penal Code, and K was convicted under those 
sections. The other three were convicted under 
s. 147 and also under s. 325 read with s. 109. Sepa- 
rate sentences w'cro passed on K. and also on tho 
other three for each of tho offences : Held, that tho 
sentences on A' were legal, but that, as there was 
nothing to show that tho other throe had abetted 
the XMirticiilar blow which caused tho grievous hurt, 
although they had each of them assaulted X. tho 
Conviction of them under s. 325 road with s. 100 
could not bo supported. In the matter ot the fcii- 
tion of Mohub Mir v . Queen- Empress. In the 
matter of the petition of Kali Roy v . Queen- 
Empress • . I. L. B. 10 Colo. 726 

66. — - Rioting and 

iheft^ommon object of unlawful aaaemMy being 
theft— Sepatraie Hntencea. legcdiiy of— Penal Code 
{Ad XLV of 1860). aa. 71. 147. 149,379. When 
poisons are charged with rioting .and theft and the 
common object of the unlawful assembly by which 
tho rioting was caused is theft and they are convic- 
ted both for rioting and theft, without any finding 
by the Court that any one of tho acousod persons 
individually committed theft : — Hdd. that, under 
s« 71 of the Indian Penal Code, it is improper to 
pass serrate sentences upon accused persons both 
for rioting and theft, when the former offence is 
but an element of the latter, and that they are 
under that section liable to punuhment only in 


BBNTBN GB— coafd. 

3. CUMULATIVE SEMTENCES-confd. 
lespoot of one or other of those offences. Eilmoney 
Poddar v. Queen-Empreaa, I. L. R. 16 Cede. 442, 
followed. Muhoo Singh v. Qopal Lal 

8aW.B'.761 

67. Rloling armed 

with deadly weapona—SepfirateanddiaUnetoffeneea 
— Cauaing hurt and grievoua hurl — Residaneeand 
obatrudion to Police— Penal Code. aa. 71. 148 — 162. 
332. 333. Eight persons, who were charged with 
a number of others, were tried on various charges 
consisting of rioting armed with deadly weapons 
(s. 148, Penal Code), assaulting or obetruoting a 
public servant when suppressing a riot (s. 152), and 
voluntarily causing hurt and grievous hurt to deter 
a public servant from his duty (ss. 332 and 333). 
Tho common object set out in the charge was ** to 
resist the execution of a decree obtained hyA against 
B in tho Court of the Second Subor^nato Judge of 
Aliporo, dated 30th April 1801, and also by moans 
of criminal force or show of criminal force to overawe 
tho mombors of the police force in the execution of 
their lawful powers as polico-officors,” and it was 
held that resistance to tho police was one of tho com- 
ponent parts of the offence of rioting charged. At 
the trial in the Court of Session all eight aecusitd 
wore convicted of tho offence charged under s. 148, 
and each was sentenced to the maximum punish- 
ment allowed under tho section, vtx., three years’ 
rigorous imprisonment. Seven out of tho eight 
wore convicted of offences under s. 152, and sen- 
tenced each to an additional term of tw'o years’ 
rigorous imprisonment for those offences. Two out 
of the seven accused wore further convicted of offen- 
ces under s. 332 of tho Penal Code, the hurt therein 
charged being caused to police officers engaged in 
suppressing the riot, and each sentenced to a fur- 
ther additional term of two years’ rigorous impri- 
sonment for that offence. Tho eighth acoused, who 
was not convicted of an offence under s. 152, was 
convicted of an offence under s. 333, tho grievous 
hurt being similarly caused to a police officer, and 
for that offence was sentenced to five years’ rigorous 
imprisonment in addition to the sentence of throe 
years passed on him under s. 148. It was conten- 
ded on appeal— (I ) that the sentences passed under 
B. 152 in addition to those under s. 148 were illegal ; 
(2) that separate sontencos under s. 152 and ss. 332 
and 333 were illegal ; (3) that tho cumulative senten- 
ces under s. 148 and ss. 3:)2 and 333 were illegal in 
so far as they exceeded the maximum sente^ 
provided for either of the offences. Hdd. as legaw 
(i), that as resistance to tho police was one of tM 
component parts of tho offonoo of rioting of whiw 
the accused were convicted and sentenced to the 
maximum punishment provided by s. 148» m 
having regard to the provisions of s. 71, the Mm* 
tional sentences under s. 152 were illegil. 
as regards (ii), that separate sentences under a W 
andsB. 332 and 333 were illegal, as the hurt 
on tho poUeo officers was the violence towards tim 
which constituted the essence of the offence unoM 
s. 152. Hdd. as regards (iii)^ that the sepsn«2 
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3. CUMULATIVE SENTENCES— eonlil. 

Bentonces paused under s. 148 and ss. 332 and 333 
were not illegal, thoro being nothingin s. 71 of the 
Penal Code which limits the amount of punishment 
that may bo imposed for these offenoes. Fbrasat 
t>. Queen-Empbesst . I. Ii. IL 10 Oalc. 105 

68. Penol Code, m. 

7U 148, 149, 320^eparaif. aenUneea for rioting and 
grievous hurt. Wlien a prisoner is convicted of riot- 
ing and of hurt, and the conviction for hurt depends 
upon the application of s. 149 of the FCnal Code, it 
is illegal to pass two sentences, one for riot and one 
fur hiirt. But in such a case the two sentences 
would ho legal, provided the total punishment does 
not exceed the maximum which the Court might 
|iaM for any one of the offences. When, however, 
the accused is guilty of rioting and is also found to 
have liimsitlf caused the hurt, ho may bo punished 
both for rioting and for hurt. Jn such a case the 
total punishment can legally exceed the maximum 
which the Court might pass for any one of the 
offences. Quern- Empress v. Jiam Ear up, 1. L. H. 
7 Ail 787, approved. Quees-Emprehs v. Baxa 
PrNJ A . . I. L. R. 17 Bom. 260 

60,- Persowding pub- 

lic servant — Extortion — Conviction for each offence 
prm'cd necessary — Separate sentences -‘Sentence, 
weeumry upon each conviction — Penal 6W« (Act 
XLY of 1860), ss, 71, 170, 3S3~~-Criminal Proce^ 
(hire Code, ss, 33, 235. Al’here more than one 
offence is proved in resfx^ct of which t he accuscvl has 
hrn charged and tricfl, a conviction for each such 
(»ffence must- follow, whether s. 71 of the Penal Code 
iipplies to the case or not : and, subject to the provi- 
sions of s. 71, a separate sentence must bo paased in 
rcsiiect of each such conviction. Under s. 36 of the 
(’riniinal ProcnliiTO Code, sentences of imprison- 
misit cannot be passed so as to run coneurrcmtly. In 
a trial for offences under as. 170 and 38:1 of the Penal 
Code cnmmittiKl in the same triinsoction, it appeared 
thiit hilt for personating a public servant the accused 
Would not have been in a position to coinmit the act 
of extortion complained of. Held, that the first 
and R(>fonil paragraphs of s. 71 of the Penal Code did 
not apply to the caso ; that the third paragraph also 
did not apply because the words " constitute an 
offence " n^fer to the definitions of offences eontain- 
fd in the Code, irrespective of the evidence where by 
tnc acts complained of are proved, and personat'ng 
n public servant as defined in s. 170 was not a con- 
sbtuent element of extortion as defined in s. 383 ; 
that in the present caso the former offence was com- 
plctttl before the latter had begun ; and that sepa- 
falo wnlenccs for each offence were therefore not 
oiegal. Queek-Emfriss v. Waeib Jan 

I. L. B. 10 All. 58 

; Receiving stolen 

Pwperty and assieting in eoncedlmeiiU of ii^Penal 
: ^i4r-Cfimiwd Procedure Code, 1861, 

™ offences specified in ss. 411 and 414 of 
^^onal Gode cannot be consider^ as two distinct 
ounces, so as to allow of the procedure of s. 46 of 
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3. CUMULATIVE SENTENCES— coireW. 

the Criminal Procedure Cbdo being adopted. 
Anonymous ... 4 Mad. Ap. 14 

61. . Theft from two 

persons m same room. Where the accused stole 
property at night belonging to two diffenmt persons 
from tho same room of a bouse, it was held that he 
could not be sentenced separately as for two offen- 
ces of theft Queen r. Monekah 

11 W. B. Or.88 

82. Theft— Receiving 

stolen property. A person convict od of roblnwy of 
theft cannot bo also convicted of dishonestly receiv- 
ing in rc8i)ect of tho sumo property, (^itken i\ 
Muddun Ally . . . 1 W. B. Cr. 27 

Queen i*. Sreemunt Adup . 2 W. B. Cr. 63 

Queen r. Seebchurn Haree 11 W. B. Cr. 12 

Queen v. Suebb Chundru Hauer 

11 W. B. Cr. 12 note 

08. — - - Theft ntul tnis- 

chief — Double, sentence, A doiiblo scuiteneo for 
theft and miseshief is illegal und inipron^. BiriirK 
Aiieeu V. AuitucK Bhoonera . 6w. B. Cr. 5 

64. — ... Mischief and 

theft — House-breaking and theft. Separate convic- 
tions and simtcnccM under ss. 429 and 379 and 
under ss. 457 and .380 of the JVnal Codo wt'ro 
set aside ; and tho convictions under h. 429 in tho 
former ease, and under s. 467 in tho latter, allowed 
to stand. Queen v. Saiikak . 8 W. B. Cr. 31 

65. — - Criminal tres- 

piss —Mischief — Criminal Procedure. Coite, 1872, 
&. 454. \\’hero a person com mitt eil a in?s|^i ss with 
tho intention of committing mischief, thiu'eliy com- 
mitting criminal trespivts and at the sanio time 
committed mischief : — Held, that such jxTson could 
not, under cl. iii of s. 4.64 of Act Xof 1872, rcccivo 
a punishment more severe than might have been 
awarded for either of such offences. The provisions 
of that law do not in such a ease prohibit tho 
Court from passing sonteneo in resiK'ct of each 
offence established. Empress v. Bunii Sinqii 

I.Ii.B.2 A11.101 

00. Separate offences 

— Pened Code, ss. 143, 253. A cumulative ncntonco 
under s. 143 of tho Penal Coilct (being a member of 
an unlawful assembly), and under s. 263 (using 
criminal force against a public servant) was upheld 
by the High Court in this ease. In the mailer of 
Gobind Chundkr Roy . 16 W. B. Cr. 70 

4 FINE. 

L 8peolflo fine on eooh pri- 

soner — Trial of several pisoners. A sentence of 
fine must impose a specific fine on each prisoner. 
Anonymous ... 5 Mad. Ap. 5 

2. WrongfU oonflnement— 

Penal Code, s. 344. Fine alone is not a legal sen- 
tence for a prisoner convicted under s. 344 of tho 
Penal Code. Reo. v. Bahibaji bin Krisunaji 

1 Bom. 68 
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8. Separate offenoea— AttenM- 

iivt jcetenee attowed otdy tn one. Whore a convic- 
tion has been had under two aections of tho Penal 
Code, in one of which only an altornativo Bontence of 
imprisonment of fine is allowed, a sentence of fine 
cannot bo passed. Queen v. Bhooban Mohun 

llW.B.Cr.89 

4. Offence under Act XI3C of 

1888, 8. 18 — OrntMton of oumef of hathour craft 
to produce certificate of regietry, Tho Legislature 
when it enacted in a 13 of Act XIX of 1838 that 
persons who committed certain nets should^ be 
“ subject to a fine of ten times the fee " or '* subject 
to a fine of ton rupees,’* intended that tho penalties 
so specified should bo infiictod in full. The owner 
of n harbour craft having been fined R2 for omis- 
sion to produce a certificate of registry when de- 
manded by tho customs authorities, tho High (^urt 
annulled the sentence os being illegal, and infiictod 
tho full penalty of ten rupeea Empress v. Mras- 
VYA Rama . I. L. B. 7 Born. 880 


8ENTBN0JD— eoafd. 

5. IMPRISONMENT-conlef. 

(a) Imprisonment generally— eonld. 
sefitenee.^ A sentence under a 181 of the Pbna 
Code which awards no term of imprisonment is ilia 
gaL Anonymous . . 4Mad.Ap.U 

8. Aooumulation of sentenoea 

of Imprisonment — Crimitud Procedure Code. 
186U A de—SetUeueee not rimvUaneoae. Sentenoei 
of imprisonment might bo accumulated beyond the 
period of fourteen years, notwithstanding a 46 of 
tho Criminal Procedure Code, which limit had re- 
ference only to sentences passed simultaneously, or 
passed upon charges tried simultaneously. Queen 

Puban 7 W. B. Cr. 1 

8. Concurrent Bentences— 

Criminai Procedure Code, 1882, a SS, Under a 35 
of tho Criminal Procedure Code, sentences of impri- 
sonment cannot bo posserl so as to run ooncurrently, 
Queen-Empress v, Wazir Jan 

I.L.B.10AU.6S 


6. Theft in dwelling-house— 

Penal Code, a 380 — Imprieonmenl. On conviction 
for theft in a dwelling under a 380 of tho Penal 
Code, fine cannot bo substituted in lieu of imprison- 
ment though it may be added to imprisonment 
Duu^o V. Zainah Bebee . 16 W. B. Cr. 17 

6. Offence under Act XVHI of 
1864 (Bailways Act), s. 84— imprtsonmeaf. 
S'. 34 of Act XVIII of 1854 prescribes the mode in 
which fines levied under tiiat Act are to be recovered. 
It is only on the return of tho warrant of distress 
unsatisfl^, or on tho llagistrato being otherwise 
satisfied that no sufficient distress exists, that im- 
prisonment can be imposed. Anonymous 

6 Mad. Ap. 87 

7. Transportation with fine— 

Xet^ of portion of fine. When a fine is imposed 
in addition to transportation, and tho whole or ]part 
of tho fine is levied, it is tho duty of the Sessions 
Judges to inform the authorities at Port Blair of the 
fact. Anonymous 6 Mad. Ap. 44 

8. Imposition of additional 

fine under Court Fees Act (VII of 1870), 
a. 8L An Assistant Magistrate, having convicted 
the accused persons, sentenced them to pay a fine, 
out of which R2 was to be paid to tho complainant 
lor his expenses ; the Deputjr Magistrate, on appeal, 
having confirmed the conviction, passed an order 
under Court Fees Act, a 31, directing the accused to 
pay a further sum to the complainant Held, that 
the order was illegal, and should bo set aside. 
Queen-Emfress V. Tanoatelu Ghetti 

Lli.B.88MBd.l68 


A IMPRISONMENT. 

(a) Impbisonment obnebally. 

X. False statement on oath to 

publio senrant— Pcfiol Code, s. ISl^IOegal 


4. Criminai Pro- 

cedure Code {Act X of 1882), a 3SSenteneo~-Cen- 
current eentenees of imprisonment — Penal Code 
(Act XLV of 1860), s. 409. Sentences of imprison- 
ment passed for distinct offences to run concurrently 
are not warranted by law. Queen-Smpress v. Wazir 
Jan, 1. L, R. 10 AIL 68, referred ta Daitabi 
Das V. (2ueen-Emfress . I, L. B. 86 Calo. 667 

6, CrinUndl Pro* 

cedure Code (Ad X of 1882), ss, 35 and Con- 
currerd sentences not authorized by the Code. There 
is no provision in the Gode of Griminal Procedure by 
which a Gourt is empowered, on convicting an 
accused person of two or more offences at the same 
time, to direct that the sentenpes imposed in respect 
of such offences shall run concurrent. Queen- 
Empress V. ISHRi • I. Ii. B. 80 AIL 1 

6.. — Griminal Prooedura God^ 

1878, B. 9M-^Pendl Code, s. 65. & 309 of 
Griminal Procedure Gode did not extend the period 
of imprisonment which might be awarded hy a 
Magistrate under s, 65 of the Penal Gode ; it only 
regulated tho proceedings of Magistrates whose 
powers were limited. Empress v. Dabba _ 
I.Ii.B.lAlL.401 


7. Gommenesment of sentanos 

of imprisonmant— Posfposemesf of seslesse— 
Criminal Procedure Code (Act XXV of 1861)9 
ss, 46, 47, 48, and 421, A sentence of inrpnsoniBent 
ought to commence from the time that tho sentem 
is passed, unless there is some lawful lea son^ly 
ordering it to commence at some future penoA 
Except as in the caseyirovided for by ss. 46» 47, sw 
48 of the Griminal nxxxidure Gode, a MagfelsM 
cannot authorise a sentence passed by him to tois 


for by a 421 of the Code of Griminal ] 

a sentonoo, which is to take daoe Jmmediat^, sa 
suspended. In the matter of KBim^ijn» 
Bhuttaghabjee . 8B. IiiB, A. 
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5. lMPRISONM£NT-«oii4f. 

(a) Imfrisonment oensballv— conft/. 

8.C. In ike maUer of KisKsk Soondsu 
Beuttibohabjee . . 12W. B.Gr. 47 

8 . Imprisonment in lieu of 

whipping— CWiiiiiw/ Procedure Code, e. 395 — 
Inflietion of fine in lieu of whipping, A Court 
has no poux*r under s. 395 of tho Criminal Proceduro 
Code to reviae its sentence of whipping by inflicting 
a fine. In cases where tho sentence of whipping 
cannot bo carried out, all that tho ('ourt can do is 
cither to remit the whipping altogether, or to son- 
U;nco tho offender, in lieu of such whipping or of so 
much of tho scntonco of whipping as was not carried 
out, to imprisonment, etc. Thu word ** imprison- 
ment in 8. 396 of tho Criminal Procedure Code 
means a substantive sentence of imprisonment, and 
not imprisonment, for default in payment of a fine. 
Qu££x-£au*HEss V. SuEooiE 1. 11, tL 11 All. 808 

9 . Confirmatioii of sentence— 

■Criminal Procedure Code^ 1372^ e, 36, S. 30 of 
the Criminal Procedure Code, as regards tho neces- 
sity for confirmation of tho sentence by the Sessions 
Judge, referred to cases in which tho sentence 
of imprisonment was a sentence of upwards of three 
years, without including any additional sentence 
us to fine or whipping. In the matter of the 
pdition of SuMsnisB Kjian. Empress v, Sumshbr 
Ksax • 1. D. R. 6 Gale. 684 

10. . - — Attempt to commit offence 

^Peml Cork, a. 5J1, Tho terra of imprisonment 
fur attciuptiiig to fabricate false evidence for the 
inir|N>.sc of being used in a stage of a judicial pro- 
ceciJing cannot extend beyond one-half of seven 
years. Queex r. Soondub Pctnaick 

8W.B,Gr.60 

11. Offence under Act XIII of 

1859,8.2 — Form of sentence, A sentence of im- 
prisonment shouid not bo announced beforehand in 
the order directing performance of tho contract in a 
casu under Act XIII of 1859, a 2, but should 
ftillow on a complaint of non-compliance. Aroxy- 

6 Mad. Ap. 24 

13- Interruption of public ser- 

vant in course of Judicial proceeding— Penaf 
Cof/#r, 9, 223 — Criminal Procedure Code, 186Jf 
103, In a case of intorruptiou to a public servant 
iQ a stage of a judicial proceeding, under a 228» 
Penal Code, ^ a sontonoe of imprmonment caimot 
to passed under s. 163 of the Code of Criminal 
l^ccdurc. in the matter of Buhbam Khab 

lOW.B.Gr.47 

18. Damity— Pemi Code, t. 395. 

A sentence of fourteen years’ imprisonment cannot 
passed for dacoity under a 396 of the Penal 
Qubbb a HiJioo Rujwab 
1 18W.B.Gr.27 

Ditobedience to order of 

public servant— imprieonment-^Penal 


BBNTBNGB-eofi/d. 

5. IMPRISONMENT— eosfif. 

(a) Imprisonment oenbrally— ronid. 

Code, s. IS8, A sontonoe of rigorous imprisonment 
passed by a Magistrate, under a IBS of the Penal 
Code for disobedience to an order duly promulgated 
by a public servant, altered to one uf simple impri- 
sonment, as the Magistrate's finding did not show 
that tho case came within the latter part of tho 
section, in which case alone tho infliction of rigorous 
imprisonment was authorised. Rko. r, Ratav- 
bav bin M.UIADBYBAV Cif AVAN . 8 Bom. Gr. M 

16. — — - Giving false evidence— 

Penal Code, s. I93^DiUy of Court, Under s. 193 
of tho Penal Code it is obligatory upon tho Court 
iu every case of conviction under tfmt section to 
pass some sentence of imprisonment. Emi*res.s e. 
Kbodai Sinou . . . 3 G. L, B, 627 

10. False evidence to procure 

acquittal of gull^ person— il/easurco/scnfenrr. 
Held, by tho majority of the Court, that a sentonce 
of five years’ imprisonment was not excessive in the 
case of a man convicted of making a false statement 
in a judicial proceeding, with tho intention of de- 
feating tho ends of justice by procuring tho 
acquital of a guilty person. Queen r. Avoo 

W. B. 1804, Gr. 16 

17. Deliberately fabricating 

falsa evidence— ifeosttre of sentence. A sentence 
of three years’ imprisonment is not too severe a 
punishment for a deliberate attempt to pervert jus- 
tice by fabricating in one office false statements to 
bo designedly and corruptly used in another. 
Queen v, Kai.aghand Boidyo . 8 W. R. Gr. 18 

18. — ; Grievous hurt— yVno/ Code, 

s, 325 — Fine, Tho offence of voluntarily causing 

S riovoiis hurt is punishable, not by fine alone, but 
y imprisonment, tho oiTcnder being also liable to 
&e. Queen v, Sharoda Pesuauur 

2 W. B. Gr. 82 
Queen v, Mbnazoodin . 2 W. B. Gr. 33 

19. - - House-breaking— irAtppinp 

— Rigorous imimsonmeOL — Commuiaiim of punish^ 
ment. Upon conviction of tlie offence uf house- 
breaking, the accused was sentencod by the Deputy 
Magistrate to six months’ rigorous iiuprisoiiinent 
and to be whipped. On appeal, tho Judge found 
that, os this was tho first offence, tho additional 
punishment of whipping was illegal, and, sotting 
aside so much of the sentence, passed a sentence of 
threo months* rigorous imprisuniiumt in addition 
to the six months’ rigorous imprisuiimc'nt passed 
by the Deputy Magistrate. Udd, that tho commu- 
tation of the punishment was illegal. Queen. v. 
Banda Au OB. L. B Ap. 96: 16 W. B. Gr. 7 

20. -- - Offence under Madras 

Police Aot^ I 8689 48— ifipofoas imprisonment 
•^eaewe of sentence, A sentence of rigorous 
imprisonment under conviction for an offence 
under a 48, Act XXIV of 1869, was illegaL 
Anonymous • • • 6 Mad. Ap. 86 
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SENTBNCB-cofifal. 


BENTBNGB-confd. 


A IMPRISONMENT— conM. 


5. IMPRISONMENT-€onft2. 


(a) Imprisoxmbnt obnbbally— 

21. Offence under Registration 

Act (VIII of 1871)9 8 . 80 General Ciauses Con* 
solirlalwn Act (/ of 1808), «. 2,cL 18^Rigoroaa 
and «mpU imprisonment, Hdtl, that under Act I 
of 1808, H. 2, cl. 18, the SewiionH Judge shuulfl have 
Bpocififsd in hia warrant whether the imprisuninent 
awanlod to a person cemvicted under 80, Act VIII 
of 1871, Nhoiild bo simple or rigoroiia, but that aa he 
had omitted this at the proper time, aimple im- 
prisonment should now bo act forth in the Hentonco 
and warrant Lboal RBMBMRitAKOBit v, Radhoo 
Churn Ash. Govbunmkxt e. Radhoo Churn Ash 

18W.R.Cr.8 

82. Indefinite period of im- 

prisonment in default of security, order for. 

An order clirocting an aectiseil “ to be imprisoned 
until he givers acenrity " is bod ; a definite period for 
such imprisonment, not cxcooiUng one year, should 
be stated in the order. Mailamdi Fakir v. Tari- 
puTjjt Pramanik . I. L. R. 8 Calc. 844 

28. — Imprisonment in default of 

giving security for good behaviour— Crtmt- | 
ntd Procedure Code, 1801, s, 290. Whore a prisoner, 
in addition to a sentence passed upon him, is 
required to furnish security for his good behaviour, 
under s. 200 of the Criminal Procedure Code, for a 
Iioriod of one year, his imprisonment in default of 
providing such security must commence to run j 
from the date of the order to furnish security, and { 
cannot be directed to run from the expiry of the | 
sentence passed upon the prisoner. Qubbn v. \ 

tobal gvjab- 3 .KT-Sr 1 -1^ 3ir4W.;ise ' 

24.^ — Receiving stolen property ; 

— Criminal Procedure Code, 1872, s. 005 — Addition i 
to sentence of order for security for good behaviour. ! 
P was convicted by a Magistrate of the first class ; 
of dishonestly recieiving stolon property. He con- i 
fessed on hia trial that ho hod twice previously been i 
convicted of theft. Ho was sentenced to bo whip- i 
ped, to bo rigorously imprisoned, and on tho > 
expiration of the term of imprisonment to furnish i 
security for good behaviour. Held, that the order 
Inquiring security should not have formed part of . 
the sontenco for tho offence of which P was convict- | 
ed. A proceeding should have boon drawn out re- | 
presenting that the Magistrate was satisfied from 
the evidence os to general character adduced before 
him in the case, that P was by repute an offender 
within the terms of s. 606 of Act X of 1872, and ; 
therefore security would be required from him, and ; 
an order should have been recorded to tho effect ; 
that, on the expiry of imprisonment, P should bo ; 
brought up for the purpose of beingbound. Eu- 
PBsas V. Pabtab • 1. la R. 1 AU. 666 ^ 

28. Addition to sentence of 

ftirther Imprisonment In defianlt of engage- • 
ment to Imp the peace— Gnm»fiaf Procedure ■ 
Code^ 1809, e. 280. The prisoner was convicted of I 
an offence punishable under a 807 of the Penal ! 
Code. In additioa to the sentence passed upon him i 


(a) Impbisonmbnt generally— cohAI. 

under that section, tho Sessions Judge directed, 
under s. 280 of the Coile of Criminal Procedure, that 
at tho expiration of tho term of imprisonment im- 
posed, the prisoner do oxecuto aformal engagement 
in a sum of RlOO for keeping the {jcaco towards the 
prosecutor for a period of one year, and in default 
to iindergf> simple imprisonment for that period. 
The High Gi>urt set aside so much of tho sentence as 
directed the'irnprisonmont of tho prisoner in default 
of entering into the required engagement Queen 
V . Hrltam ffhCaAfiff 

26. Imprisonment for allow- 

ance remaining unpaid after execution cf 
warrant — Criminal Procedure Code, a. 488-^ 
Maintenance — Wife — Breach of order for moniKly 
oHowfince — Warrant for levying arrettrs for several 
months— Act I of 1808, s. 2, d. 18 — Imprison* 
ment.** Whore a claim for accumulated arrears of 
maintenance for several months arising under seve- 
ral breaches of an onlcr of maintenance is dealt 
with in one proceeding, and arrears levied under a 
single warrant, the Magistrate acting under a 488 
of tho Criminal Procedure Code has no power to 
pass a hoavior sontenco in default than one month's 
imprisonment, as if the warrant only related to a 
single breach of the order. Per Edge, C.J. — S. 488 
contemplates that a separate warrant should issue 
for each separate monthly breach of tho order. Per 
Straight, J.— Tho third paragraph of s. 488 ought 
to be strictly construed and, as far as possible, con- 
strued in favour of the subject. Under the section 
a condition precedent to the infliction of a term of 
imprisonment is the issue of a warrant in respect of 
each breach of the order directing maintenance, 
and where, after distress has boon issued, nuUa bona 
is tho return. Tho section contemplates one war- 
rant and one punishment, and not a cumulative 
warrant and cumulative punishment. Also per 
Straight, J.— With reference to s. 2, cL (18), of 
tho General dausos Act (I of 1868), “imprison- 
ment “ in B. 488 of tho CMminal Procedure Code 
may be either simple or rigorous. Per OLDmi’i 
J . — A claim for accumulated arrears of mainten- 
ance arising under several breaches of order imy 
be dealt with in one proceeding, and arrears levied 
under a single warrant. Qubxn-Exfbbss ^ 
Nabain. . . . LII.R.8A1L240 


27. ImpriBonment in MnaXt 

of giving floourity for good ^etovionr;* 
Criminal Procedure Code, ss. 110, 12 


good behaviour — Term for MUih iimprioonmeiiAmit^ 
fault of finding security dwMI^ ordered. AKhoiii|^ 
It is within tho oompotonoo of a SessionB 
l og u ‘ 
dure, 

to give seourity dutU," 

imprisoned for any term not e x o o e nin g throe ysiW» 
yet it is advisable that the term of impris<min w » 
default, ordered under that aeotioo. shoul d 
be the same as the period te wUoh the aeeuiiiF >■ 


I within tho oompotonoo of a Seastons 

imder B 183 (J) of th. Ooda «>( 

0 , to diieot that a penon who ha. bwa oraMH 
rive seourity dutU, on lailare to give securnyf ^ 
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SBTTTBNOia— coiKd. 

6. IMPRISONMENT— eonftl. 

(ri) Imprisonment generally— concli. 

directed to be Kivon. King-Empekor v. Karim- 
UD DiN Beg (1901) . I. Ii. B. 23 AU. 422 

(6) Imprisonment and Fine. 

28. Case under a. 21, Cattle 

Trespaaa Act, 1871— <Sf!n<eiice of fine or tm- 
prisonment — Defaidt in j^ymenl of coMpeneation. 
It is not lawful to pons a sentence of fine or impri- 
son iiient in default of payment of the compensation 
awarded in a matter under a 21 of the (^ttlo Tres- 
jiass Act, 1871. In the matter of Kbtabdi 
Munuitl • . . 2 G. L. B. 607 

29. . - Contempt of Court— im- 

priMmment added to fine — 7V«af of case of coa- 
tmpt. When), in punishing for contempt of Ciourt 
the summary procedure sanctioned by a 103 of the 
CiHle of Criminal Procedure, 1801, is followed, the 
Court miiHt sit as the Court before which the otlcnco 
was committed, and, not in any other capacity, 
and is bound to take cogiiizaiico of the contempt on 
tlio day on which it was committed. In such a 
case imprisonment cannot bo added to fine as a 
punishment. In a cose in which it wa.s dealt with 
in a summary manner, the oflonco must under a 
1G3 be tried by an officer other than the person be- 
fore whom the contempt was committed. Queen 
r. CuuNDBH Seekua Roy . 12 W. B. Cr. 18 

80. Making fklae 

Penal Code, ir. 211 — Impruionmeni with or without 
fine. A prisoner convicted under the second clause 
of s. 211 of the Penal Code should bo sentenced to 
imprisonment, with or without fine, and not to line 
alone. Reg. v. Rama bin Rabiiaji . 1 Bom. 84 

31. Conviction under Military 

Cantonment Act (Bom. Act III of 1867) — 

Himaltancous sentence of fine and imprisonment, 
III eases of convictions under ss. 11 and 12 of the 
Military Cantonment Act (Bom. Act III of 1807), 
a siiniiltancoiis sentence of fine and imprisonment in 
tlvfaiilt of the payment of the fino can only bo 
awarded, under a 14 of the Act, in the event of no 
property sufficient for the payment of the fino being 
found. Reg. v. Ladu . . 7 Bom. Gr. 87 

32. — Conviction under s. 48, 

Act XXIV of 1869— Jfod. Ad V of mS— Pro- 
cedure to enforce fine. Persons convicted under 
K 48 of the Police Act (XXIV of 1W9) are not 
liable to both fine and imprisonment in default of 
l^ymeut. The procedure to be followed in enforcing 
the fine is that laid down in Madras Act V of 
1866. Anonymous . . . SMaAAp. 9 

Anonymous ... 7 Mad. Ap. 22 

83, Attempt to commit suicide 

•^Pendl Code, $. 309. A prisonor found guilty, 
^der a 300 of the F^l Code, of an attempt to 
commit suicide^ must be sentenced to some impri- 
Mnment, and not merely to payment of a flna 
Reo. b. Ghantiova . • lBom.4 


SENTENCE — eonfd. 

6. lMPRlSONMENT-<oaf(/. 

(e) Imprisonment in Default of Fine, 

84, ... Additional imprisonment 

— Rigorous imprisonnunt. Additional imprison- 
ment in default of payment of fine for the otTuuea of 
clacoity must be rigoroua Queen r. Srimonto 
Kotal . 7W.R.Cr. 31 

85, .... Limitation of imprison- 
ment in summary triAlB—Fiue—tJriMiml 
Procedure Code. I3S2, ss. 32. 33, 202- Pmal Code, 
s. 67 — Act VI 11 of JSS2. Ill east!H of siinplo im- 
prisonmont ordoreil as a process foronforccinoiit of 
payment of fine, the rule of s. 202 of the Criminal 
Procedure Code limiting the iNwiod of iniprisomncnt 
in summary trials does not ap])ly, as tliiit sitctioa 
only refers to substantive suiiUmces of imprison- 
ment. Empress v. Asghar Am 

I. L. B 6 All. 61 

88. — Presidency Magistrates* 

Aet, 1877. B. 167— .‘Iteard of snbstantiitc sentence 
of imprisontnent. The wools to imprisonment for 
a term exceeding six months or to Hue exceeding 
H200 *' in s. 107 of the Pn‘sidoncy Magistrates' Act 
(IV of 1877) are confined in their meaning to 
suletaniive sontoncos, and cannot Ix) extciulud to 
include an awani of imprisonment in default of 
payment of fine, the oiwration of whit^h is contin- 
gent only on the fine not Issing paid. In the 
matter of iIotharam Davay . I. L. B 2 Mad. X 

87. Committing affray — Pcn/il 

Code, M. 160 — Criminal Procedure Code, IH7'2, 
s. 309. Prisoners were convicted of having corn- 
inittod an offence punishable under s. 100 of the 
Penal Code, and were Hcntenced to pay a fine of 
R26 each, or in default to lie rigorously imprisoned 
for thirty days, the full term of imprisonment under 
the section. Held, by a majority of tlie High (7oiirt 
(Kindersley, J., dissenting), that having regard to 
the provisions of s. ;K)0 of the Criminal Procodura 
Ckxlo (Act X of 1872), the sentence was legal. 
Reo. V. Muhammad Saib . I. L. B. 1 Mad. 277 

88. Criminal Procedure Code, 

S. 38 — Penal Code., s. 6.5, S. 33 of the Code of 
Crimiiifil Procedure, 1882, does not authorize a 
.Magistrate to pass a sentence in default of payment 
of fino in excess of tho term prescribed by s. fi6 of 
the Indian Penal Code. Reg. v. Muhammad Saib, 
I. L. R. 1 Mad. 277, was overruled in 1881. 
Quben-Emprbss V. Venkatesagadu 

I. L. B. 10 Mad. 166 

Anonymous !• L. B. 10 Mad. 160 note 

89. ABsault — peufd Cotie, ss. 66 

and 352. In a case of assault, a sentence inflicting 
a fine of R60 and awarding imprisonment for one 
month in default of payment of tho fine is illegal, 
with roforence to sa. 05 and 352 of the Penal Code. 
In the matter of Jbkan BuKsn . 16 W. B. Cr. 42 

40. Sentence under Bom. Aot 

VII of 1867, 8. 81— <8*fiipk imprisonment. 

Imprisonment in default of payment of a fino 
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81INTBNCll--c(m/(l 

6. IMPRISONMENT-conAl. 

(e) Imprisonment in Depault of Fink— coeM. 

inflictod under Act (Bomliay) VII of 1867» s. 3U 
ought to bo simple, not rigorous. Reo. v. Bechab 
Khushal .... 6 Bom. Gr. 48 

41. Gonvlotlon under Cattle 

TreepaSB Act (III of 1867)— Fine and im- 
prinonment. Certain persons M*ero convicted under 
H. 13. Act in of 1807, and sontoncod to liftcron days’ 
imprisonment and a fine, or in default imprisonment 
for the term of seven days. No provision was made 
in the Act for awarding imprisonment in default 
of payment of fine, but the prisoners were liable 
under the section to six months’ imprisonment and 
a fine of R 000. The High Court icf used to interfere 
with the Hontenco passed. Anonymou.s 

6 Mad. Ap.81 

But see Anonymous . . 7 Med. Ap. 88 

42 . Contempt of Court— Cnmt- 

nal Procedure Cods, s. 163~^Power o/ Magis- 
traie. The Magistrate convicted the defendant of 
contempt of Court under s. 163 of the Code of 
Criminal Procedure, and sentenced him to pay a fine 
of R 10, or in default two days* imprisonment. HeU, 
that the Magistrate had not oxeoodod hia powers. 
Anonymous . . • • 6 Mad. Ap. 16 

48, Offenoe under Inoome Tax 

Act (IZ of 1809)— Poioef of MagiHraie. A 
Magistrate has no power under s. 20, Act IX of 1869, 
to sentence to imprisonment in default of the pay« 
ment of the fine imposed for not paying income tax. 
Quxin V. Nodiab Chano Koomdoo 

14W.B.Gr.70 


44. 


Offence under Inoome Tax 


Aote (IX of 1869 and ZXIII of 1869)— i 
OenertU Claneea Cotwofidoifoa Ael (/ of 7300), s, 5. ! 
The Income Tax Act (Act IX of 1869, supple- ‘ 
mentod by Act XXIII of 1869) having been passed 
subsequently to the General Clauses Act (1 of ! 
1868), s. 0 of the latter authorised the award of ; 
jhnprisonment in default of payment of the fine j 
imposed under s. 20 of the former. Reg. v. Sanoa- ; 
PA BIN Bashiafa . . .7 Bom. Cr. 76 i 

46. Offences under Madras ‘ 

Abkarl Act (HI of 1864), ss. 81, 8^ 30, 88 •' 
— Psnel Code, s, 64, Prisoners were sentenced to ■ 
fines under ss. 21 and 22 of Mailras Act III of j 
1864, and in default of payment of fine to rigorous 
impiisoiiment. Held, that, as fine in these oases was 
the only assignable punishment, and by as. 30, 

31 and 32 a specified prooedure is laid down for the 
levy of the penalty, a 64 of the Penal Code had 
no apj^ioation. Anonymous . 6 Mad. Ap. 40 

46. Offenoe under License 

Acts (XXI of 1867, 'B. 16, and XXIX of 1867, 

B. 8)— Poiser of MogiatfaU. Where a Magistrate 
sentenced a peison, who had ne^eoted to talroout a 
license, under Act XXI of 1867, a 15, and Act 
XXIX of 1807, a 3, to goj a. fine of RIO, and in 
default of payment to suffer seven days’ simple 


^ 8BNTBNOB— eosM. 

0. IMPRISONMENT— renhf. 

; (s) Imfbisonmbnt in Default of Fins— eon Id. 

; imprisoament, the High Court rovorsod so much 
: of the Bontonce as awarded imprisonment, as the 
I trying Magistrate had under the Act no power to 
I make such an order. Rbo. v, Chenapfa valad 
Naoafpa .... 6Bom. Or. 44 

47. Megleot to comply with 

order for maintenance— C’nmtncIPrecediife 

Code, 18B2t a 488 — Hubeequeni offer to pay, effect 
j of, on sentence. A sontcnco of imprisonment award- 

■ od under s. 488 of the Code of Criminal Prooedure 
> for wilful noideot to comply with an order to pay 
{ maintenance is absolute, and the dofaidter is not 
; entitled to release upon payment of the arrears due. 

I Biyacha V, Moidin Kutti . I. Ii. R 8 Mad. 70 

46. Committing public uuIf 

sanoe— Penal Code, a. 290, sentence of impri- 

sonment passed in ^ault of the payment of a fine 
inflicted under s. 200 of the Pbnal Code (for com- 
' mitting a public nuisance) should bo one of simple, 

J not rigorous, imprisonment. Rsa. v, Santu bin 
liAKnAPFA Kobb . . 6 Bom. Cr. 46 

48. — Penal Code, a, 

; 290, A sentence of rigorous imprisonment in de- 

■ fault of payment of fine for the offence of nuisance 
I under s. 290 of the PCnal Code is legal. Qubbn v. 

Yxllamandu . • . I. L. R 6 Mad. 167 

{Contra) see Reg. v, Santu bin Laxhappa Kobb 

6 Bom. Or. 46< 

60. Balt Aot (XVII of 1840),. 

; breach of— Mad. Peg, I of 1805, A sontonoe of 

imprisonment in diffault of payment of a fine im- 
posed under the provisions of Act XVII of 1840 is- 
illegal. Quxkn v. Amibtam 

I.L.R4Mad.886 

61. - “ - iSfubsteniire 

senienee— Mad. Bag. I of 1805. Aot XVII of 1840* 
authorizes a substantivo sentoncoof iumrisonmont. 
Anonymous Casx . I. L. R 4 Mad. 886 note 

68. Offenoe under Balt Beue- 

nue Aot (XXXI of i860)— Crtfntiuil Procedsrs 
Code, 1861, ss. 21 and 45^Pendl Code, a, 65. S. 40. 
of the Criminal Procedure Code made applicable 
the provisions of s. 65 of the Fbnal Code not only 
to offences falling under that Code as defined iu 
its 40th section, but to every case in which a 
Magistrate had jurisdiction under s. 21 of the- 
Criminal Procedure Ck>de. Imprisonment lor one 
month awarded in default of payment of a fine nndtf 
a 3 of the Salt l^vonno Act (XXXI of IW) 
was accordingly raducod to three weeks* simpla im- 
prisonment. Rio. p, ViTHOBA bin Soma 

6 Bom. Or. 61 


68 . 


Mon-payment of 


Bombay Dudrkt Munkiyad Ae4 {Boa^ MVl 
of 1878), a. 84, aa amended by Bom^ 
Munieipal Act (Bom, Adt 11 of ISSi)* a. 4 
Penal C^ {Adt XLV of 1860), a. 40 
Penalty, Fine^'^lmprUonmOiit in defami 
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BSITTBNOB— (MMifif. 

6. mPRISONMEin'--«oiitf. 

{c) IMPRISOVMIIIT IN DbFAITLT ON FlNN— INNlld. 

pafimnt of peiuilijf. There w no diitinotion between 
the word *' penalty ** as used in the Bombay District 
Municipal Act (Bombay Act VI of 1873) and the 
word ” fine *’ as nsod in s. 04 of the Indian Penal 
Code (Act XLV of 1860). Imprisonmont can there- 
fore bo awarded in default of any penalty inflicted 
under s. 84 of the Municipal Act as amended by 
Bombay Act II of 1884. Jn re Lakmia 

1. li. B. 18 Bom. 400 


64. Bzoeaa charge and fare, 

non-payment ot~^Eailway Aci (IX of 1890), 
H, I tS^Power of MagMrate to impose imprisonment 
in defauU — Fine, 8. 113, sub-s. (4), of the Indian 
Railways Act (IX of 1800), which directs that, 
on failure to pay on demand excess charge and fare 
when due, the amount shall on application bo re- 
covered by a Magistrate as if it wore a fine, do not 
autborizo the Magistrate to impose imprisonmont 
in default. The excess charge and fare referred 
to in the so * .i'i\ is not a fine, though it may bo 
recovered as such. Qurnn-Empress v. Kuibafa 
I. li. B. 18 Bom. 440 

66. Penal Code (Act ZliV of 

1860), B8. 40 and 64— Jtfadras Toums Nuisances 
Ad (Mad. Act III of 1889), ss. 3 and ll---Magis- 
trsU, furisdidian of. Where a conviction has taken 
place under the Towns Nuisances Act (Madras), 
1880, a 8, a Magistrate has jurisdiction to impose 
a fine and also to pronounce a sentence of imprison- 
mont in default of payment of the fifio. Quxxn- 
Empress v. Rappel , I. L. B. 18 Mad. 490 

68 . SB. 66 , 07 — /ffiprisosmsni 

is defavU of fine-^^Madras Towns Nuisances Ad 
(Mad. Ad III of 1889), s. 3, cl. 10. An accused 
having been convicted of an ofionco under s. 3, 
cl. 10, of the Towns Nuisances Act (Madras), 1880, 
and sentoncod to pay a fine of R8 and in default 
of payment to undergo simple imprisonment for a 
week : — Hdd, (i) that s. 07 of the Indian Penal 
Code refers solely to oases in which the offence is 
punishable ^th fine only : has no application to 
offences punishable cither with imprisonment or 
with fine, but not with both ; such sentences are 
governed by a 66 of the Indian Penal Code ; and 
(li) that the sentence of imprisonment in dofavdt 
should not exceed ono-fourth of the maximum term 
of imprisonment provided for the offence. Queen- 
Empbebb V. Takoob Sahib 

1. L. B. 88 Mad. 888 


, Bentenoe, powon of Appel 

PSBpeot of— Mapisfrate, juris 
du^ of Criminal Procedure Code, 1882, s. 42i 
"^Fiiheneemenl of sentence. Where a Distr-otMi 
e^toMriangasu Alienate Court b a Crimina 
gj^altered a sontenoe of four months* rigorou 
jm^sonment to one of three months* rigorou 
Jttprisonmont, but imposed a fine of RIO, or ii 
6wsmt a further term of six weeks* rigorous im 
^"■®““®«ttt;--.NslAthat^ OB latter sent^o 


VOL. V. 


SBNTBNOB-fonfd. 

6. IMPRISONMENT— concM. 

(e) Imprisonment in Default of Vine— coneld. 

might involve an enhancement of the former, snob 
sentence was in excess of the powers of the Magis- 
trate having regard to s. 423 of the Code of Crwil- 
nal Procedure. Queen-Empress v. Ishri 

I. La B. 17 All. 67 

68. Powers of Ap- 

pdlaie Court as to edteration of senience-^AUera- 
tion so as to enhance smtence^Criminal Pro- 
eedure Code, 1882, s. 423, The accused was con- 
victed of criminal breach of trust and sentenced to 
nine months* rigorous imprisonment. On appeal, 
the conviction was uphold, but the sentence was 
altered to one of six months' rigorous imprisonmont 
and a fine of R 1,000, or, in default of payment, 
three months* further rigorous imprisonment. The 
accused applies to tho High Court in revision, 
contending that tho alteration of the sentence 
amounted to an enhancement of tho sentence be- 
yond the powers of tho Appellate Court under s. 423 
of the Code of Criminal l^ocodure (Act X of 1882). 
Hdd, that there was no enhancement of tho sen- 
tence. Queen-Empress v. Ishri, I. L. R. 17 AU. 
67, distingnished. Queen-Empress v. C!haoam 
Jaoannath I. L. B. 28 Bom. 488 

69, • - - — Criminal Pro* 

cedure Code (Ad V of 1898), s. 423---AUeration 
of sentenu on appeatr—Eged of aUendion—En/* 
hancemesd of sentence. A sentence of throe months* 
imprisonment was on appeal altered by tho Sossions 
Judge to one month's imprisonment with tho fine 
of R20, or in default of payment to 1 ff days’ rigorous 
imprisonment. This alteration of sentence was 
hold not to amount to an enhancement of the 
sentence such as was contrary to tho terms of s. 423 
of tho Criminal Procedure Code. No general rule 
can bo laid down to determine what is or is not an 
enhancement of sentence when only a portion of a 
sentence is altered to a punishment of a lesser 
decree of severity. In each case the Court has to 
consider what is the effect of tho alteration. Queen* 
Empress v. Chagan Jagannath, I. L. R. 23 Bom. 
439, dissented from. Rakhal Raja v. Kribode 
Pershad Dutt . . I. L. B. 87 Calo. 176 

60. Under s. 388 (5) of 

the Code of Criminal Procedure, 1898, tho issue of a 
warrant for tho levy by distress of tho amount 
awarded as compensation is a condition precedent 
to the carrying out of the sontenoe of imprison- 
ment. In the matter of ByravaluNaiou (1002) 

I. L. B. 86 Mad. 187 

& SENTENCE AFTER PREVIOUS CONVIC- 
TION. 

1, Femil Code, a. 76— Beestv- 

ing ddlen property acquired by dacoity. Where 
soon after his release on expiry of a sentence of 
seven yean* imprisonment on conviction of ** receiv- 
ing stolen property acquired by dacoity ** a person la 
oonvioted of honse-broaking and that he ia buA- 

16 Y 
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6. SENTENCE AriER PREVIOUS CONVIC- 
TION--eoiifal. 

ciontly punished by a Bontence of seven years* trans- 
portation ; a sentence of transportation for life is 
too severe. It is not the intention of the Logidatnre 
that a previous conviction should so onorniously 
enhance the heinousness of potty offences, in lAs 
maUer of Shamjbu Nashyo 1 O. L. B. 481 


8 . 


Premua eon- 


vktianB of offencB htfart Penal Coda came into 
operalion. Hdd^ by the majority of the Court 
(Campbell, J., dissenting), that a 76 of the Penal 
(Me only applies to conviction of offences commit- 
ted after the code came into operation. Qobbb e. 
Hubpaul 4 W. B. Cr. 9 

Rbo. V. Kushta bin Ybsu . 4 Bom. Gr. 11 

8. -■ - PrevkuB eon- 

vietion not under Penal Code. An accused person 
can only be punished under a 76 of the Penal Code 
where the previous conviction has been under that 
Code. BiTDunN Rujwah v. Empress 

10 O. li. B 898 

4. Emdenee of prt- 

uioue temklUm. To warrant a sentence awarrl- 
ing an additional punishment under a 75 of the 
Penal (Me, as on a second conviction, the evidence 
that there was a previous eonviction against the 
accused under the Penal Codo must be clear and 
prooisa Qubbn v. Naimuddi Shbixh tdiaa AbbIs 

14W.B.OP.7 

Amidgamalum 
A trans- 


of senlenee— Tfafisporlaftofk 
portation for fourteen years under a 302 of the Fen< 
al Code annulled, as the offence for which such sen- 
tence was pasM was not committed subsoquentiy 
to any conviction ; and a 76 had therefore bt^ im- 
properly applied. Sembh : That a Sessions Judge 
cannot (under a 76 of the Pbnal Code or othonrise) 
amalgamating a sentence which he is competent 
to pass upon a pmner with a sentence under which 
such prisoner is already undergoing imprisonment, 
and commuting the latter sentence, condemn such 
uiiMner to a longer period of transportation than 
he is liable to suffer for the orime of which he has 
last been convicted. Rbo. a Sakta valad Kavjx 

6 Bom. Gr. 86 

8 - Attempt to com- 

nui oFenee— Penal Code, Ck XXIIL & 76 of the 
Penal Code is restrietod to offences under Cha Xll 
mid XVII of the Penal Code when the term of 
imprisonment awardable is three years* imprison- 
ment and upwards, and does not refer to an at- 
tempt to commit any of those offences (Ch. XXIll), 
nor can any case be brought within it merely be- 
cause the punishment that may be given for it 
oBtends to three yean and upwaida Qubbnv. 
Damu Habib . 81W.B.Gr.85 

7. — - Prmoueean- 

vkiuma of ogenee not under Ck XVII of Pend 
Code, An offender is only liaue to enhanoedpunish- 
a 76 of the Pbnal Gode^ for an 


BBBTBNGB-coiird. 

6. SENTENCE AFTER PREVIOUS CONVlC- 
TlON—confd. 

offence punishable under Ch. XVII, after having 
been punished with imprisonment for the same 
offence.or for an offence punishable under the same 
chapter. Qubbn a Pubon . 6 W. B. Gr. 66 


8. Previous offence 

under Ck XJI or Ck XVII of the Penal Code. 
//dd, that, whore a person commits an offence 
punishable under Ch. XII or Ch. XVII of the 
Penal Code punishable with three years* imprison- 
ment, and, previously to his being convicted of such 
offence, commits another such offence punishable 
under either of such chapters, ho is not subject^ on 
being convicted of the second offence, to the enhan- 
ced punishment provided in a 76 of the Penal Corla 
Empress v. Mbgha . . I. L. B. 1 AU. 817 


- Additional i 


9. 

tence—Suffieiencif of sentence. The object of a 76 
of the Penal CMe is to provide for an additional 
sentence, not a less severo sentence, on a second con- 
viction. Recourse should not bo had to that section 
if the punishment for the offence committed is itself 
aufflcientw Shbo Saban Tato a Emprbss 

I. L.B.9Galo.877 

10 . — 


Enhanced ptm- 

ishnuntr-^Transportation for seven yeare—Impri* 
sonment. The accused having been pievioaBfy 
convicted of offences punishable, under Ch. XII os 
Ch. XVII of the Penal (fodo with imprisonment 
for a term of three years or upwards, was subse- 
quently convicted of an ofomce under one of those 
ct»pters punishable with imprisonmont which may 
extend to throe years and sentenced to imprison- 
ment for seven yeara Ndd, tlmt a sentence of im- 
prisonment for seven years was illegal. Under a 76 
of the Penal Code, the accused might be transmrtod 
for life, but ho could not be imprisoned for a longer 
period than six yeara Empress a Mahadu 

L L. B. 6 Bom. 690 

IL ■ Further sentence 

after actual sentence— Penal Code^ s. 46. When 
a first class Subordinate Magistrate sentenced a 
prisoner to six months' imprisonment under a 467 
of the Penal Code, and finding that the prisontf was 
liable to enhanced punidiment under a 76 of m 
Penal Code, sontonced the prisoner to six mimtiiB 
further inrorisonment under a 46 of the Code of 
Criminal Procedure, the latter sentence was set 
aside by the High Court Anonymous - 

6 Mad. Ap. w 

12. — — — Prisoner haaina 

had severed preniaus convictums. Where Aopri- 
soner had already boon several times oonvietaaoi 
similar offenoos, the Magistrate diould have 
mitted him to the Court of Sess ion, with a w 
his beipg pnni^ed as after 
under a 76 of the PeiM Oo&_ 

Ladu 

18 ^ 

Power of Magjst rat o—Countsrfemng^ m 

documents. The prisoner was oonviotediiBdffr 4 a?w 


renal uooa 

8Bom.l88:8iidBd.]86 
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6. SENTENCE AFTER PREVIOUS CON- 
WlCmiOS-^ndd.^ 

of the Penal Code, and having boon provioasly 
convicted of an olfonoe puniehable under Gh. XVII 
of the Oodo, tho Magisimto Hontonced him to four 
ymm* rigorouR imprisonmont Hdd^ iiubt tho Ma- 
gistrate had powor to poRS Hontenoe of two yearn* 
impriflonment only under b. 76, Penal Code. Ano- 
nymous .... 0Mad.Ap. 8 

14. - AUempito com- 

mil offcnc^Penal Code, CK XVII, a. 467^— Lurk- 
ing hotuie-ireapau, A person, having boon eonvieted 
of auoffenco puniehablo under s. 467 (CL XVII) of 
the Penal Gode,^ was siibsoqijently guilty of an at- 
tempt to commit such an offence. Held, that tho 
provisiunH of a. 76 of tho Penal Code wore not appli- 
cable to such person. Emfruss v. Rah Dayal 

I.L.B.8A11.778 

15 . Cofivfcftofi •/ 

an aUempl to commit theft — Previous conviction of 
theft. (Mklvill, J. dissentiente). If a person who 
has been convicted of an offenco puniRhable, under 
Ch. XII or CL XVI I. of tho Penal Code, with impri- 
sonment for a term of threo yearn or upwards, is 
convicted of an attempt to commit any such offenco, 
ho does not thereby become liable to tho enhanced 
punishment allowed by s. 75 of tho Code. KuimBss 
V. Nana Rahih . . I. Ii. B. 6 Bom. 140 

10* ■ ftnd BB. 170, 61l<— Affeiftpt to 

tmmit an offence-Snhaneement of sentence for 
previous conviction — Previous conincttofi. A pernon 
who has been convicted of tho offence of Uieft (an 
offenco punishable under CL XVII of the Penal 
Code) does not, on being convicted of an attempt 
to commit tho offence of theft, become liable to 
tho enhanced punishment allowed by a. 76 of tho 
Penal Code. Quben-Ebifbisss f». Srighaban Bauri 
I.L.B. 14Galo.857 


.W. and BB. 467 and 611— 

Attempt to commit house-hrmking by night after 
l^musconoietion. S. 76 of Act XLV of 1860 
does not apply to tho coso of an attempt to commit 
tbo offence punishable under r. 567 of tho Codo 
nu offences falling within 

u ^ XVII, such offenco being puni^- 

Ablo iindor s. 611. 8heo Shsran Talo v. Empress, 

• L. R, 9 Calc, 877 ; Empress of India v. Earn 

^ • ^^prtss V. Nana Rahim, 

• L. RSBom. 140 ; Queen-Empress v. Sricharan 

/. L. R. 14 Oak. 357, referred to. Qumn- 
JSNPRB88 V. Ajudhu . I, li. R 17 AIL 180 



8BirFBirOB--«oiifdL 

7. SOLITARY CONFINEMENT. 

1. Duration of Bolitary oon* 

finement. Solitary confinement must not be 
imposed for the whole term of a person’s imprison- 
fncnl. Under r. 74 of tho Penal Codo it is to 
be imposed at intervals. In the matter of Nyan 
SuK Mbthbr 8 B. Ii. B. a. Or. 48 

8. — Summary trial— CVim/nal Pro- 
cedure Code, ss. 32 {a), 2(i2- It is not illegal 
to impose solitary confinement as fiart of the sen- 
tence in a caso tried summarily. Emprbss v. Annu 
Khan . I. Ii. B. 6 All. 88 


8. 'L'RANSPORTATION. 

1. Measure of punishment— 

Murder. A Rontonce of transportation other than 
for life is illogal in tho oaRo of a priaonor convicted 
of murder. Quren v. Bhootoo Mulugk 

6W.B.Or.8 

а. -- Reasons for sen- 

tence— Criminal Procedure Code, ISO I, s. 3H0. 8. 
380 of tho Codo of Criminal Procedure, 1801, did 
not authorize a SesHions Judge to pontenco a priaonor 
convietofl of murdor to anything leas than tmns- 
portation for life, anil it required tho Judge, if he 
Hentonco such prisoner to transportation for life 
instead of capitally, to assign hia roasona for so 
doing. Quebn v. 'Dareb . W. B. 1804 Or. 87 

/ 8b UnpremedUalti 

murder. Whoro murder is not premoditatod 
transportation for life is a snfiioiont punishment. 
Queen v. Ram Churn Kuhmokau 

84 W. B. Cr.88 

4, Penal Code, 

ss. 307 and 394 — Attempt to murder— Causing 
hurt tn committing robbery. Noithor under s. 307 
nor under s. 304 of tho Penal Codo can a prisoner bo 
Bontoncod to fourteen yearn' transportation, tho 
punishment awardublo under those soctioiis being 
transportation for life, or rigorous imprisonment for 
ten years, with fine. Queen v. Bh \H oirR Doosaob 

7 W. B. Or. 41 

б. « — Waging war 

with Power ta alliance with the Queen. Tho piin- 
iAment for a priRonor eonvieted of waging war with 
an Asiatio Powor in alliance with tho Queen must, 
under tho Pbnal Codo, bo either tranRportotion for 
life or impriBonmont of either deRtiription which may 
oztend to seven years. Whore siioh a prisoner was 
Bontenood to ten years’ transportation, the sentonoo 
was held to be illegal. Queen v. Keiva Sinob 

8 W. B. Or. 16 

0, ..... - - Killing a wi- 

zard- A Bontonco of death was commuted into one 
of transportation for life in the cm of a prisoner 
who committed murder in the belief that the de- 
oeased was a wizard and the cause of his child's ill- 
ness, and that by killing the dooeased the child’s life 
might be saved, t Queen v. Ooram Sunora 

6 W. R Or. 88 

16y2 
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8. TRANSPORTATION— ecmfi. 

7. - Murder hy way 

of rMwUion, The eentenoe of death foduoed to 
transportation for life in a ease of murder committed 
rather by way of retaliation for injury than under 
the influenoo of any worse passion. Qukuv v. 
Tonoo 6 W. R. Cr. 40 


8. " JfedUsM cMMiifl 

wUh deoMy weapon. The punishment of trans- 
portation for life was inflicted instead of capital 
punishment in a case where there was no Intention 
to cause death, but a reckless assault with a deadly 
weapon which inflicted an injury likely in the ordi- 
nary course of nature to cause death. Quikn e. 
Kroak Shxikh . 6 W. B. Cr. 80 

9 . Oommatatlon of capital 

aentenoe— of aeddetU ai exeeuiion. 
Where the condition of the convict rendered it likely 
that, if he were hanged, decapitation would ensue, 
the sentence of death was commuted to one for 
transportation for life. Boodroo Jolaha v, Em- 
PBVSS 8 O. L. B. 815 

10. - Penal0ode,e.d9 

Measure of punishmeni — Penal Code, e, 412, A 
sentence of transportation under ss. 412 and 66 
of the Penal Code cannot exocod ton years. 
QirnxR V. Morarundo Bhrndaby 

6 W. B. Cr. 18 

IL — Jlfecsure of jwb- 

iehmenl^False evidenee and forgery. Under e. 69 
of the Penal Code, no sentence of transportation 
for a shorter period than seven years can bo passed 
on any char^. Therefore where a prisoner was 
convicted on separate cha^s of giving false evi- 
donoo in a Judicial proceeding under s. 103, and of 
forgery under s. 467, and sentenced to seven years’ 
transportation for the first offence and a further 
period of transportation for three years for the 
second offence, the second sentence was quailed as 
illegal. Queen v, Goub Chundeb Roy 

8W.RCr.8 

18. ^ ■ — Crimined Proee- 

eedure Code, 1861, e, 89 — Power to commute punish’ 
meni after sentence of imprisonment. Under s. 69 of 
the Penal Code, a Court can sentence to transport- 
ation only in a case in which the offence is punish- 
able with imprisonment for seven years or upwards. 
It may, in passing sentence for the offence, commute 
^ imprlwnment to transportation, but it cannot 
commute the sontonoe after the sentence of impri- 
sonment has been passed. Queen v. Pbek Chund 
OuBOWAL • W. B. 1864, Or, 86 

la — Commutation of 

fentencs after amdtgamating two sentences. To 
Mng a 69 of the Ptaal Code into operation, the 
punishment awarded on one offence alone must be 
■even years* imprisonment, and cannot be made up 
by adding two sentences tether and then corn- 
moth^ the amalgamated period to transportation. 
Queer si Mootree Koba . . 8 W. B. Or. 1 

Queer s. Toroobak • • 8 W B Or. 44 


8. TRANSPORTATION— eoncB. 

Queen v. Shonaullah 6 W. B. Or. 44 

14. — Commutation of 

sentenee-^Imprisonment in default of payment of 
fine, 8. 69 of the Penal Code docs not authorise 
the substitution of transportation for the imprison- 
ment to which a Court can sentence an offender in 
default of pavment of fine. Kuehussa v. Queen 
I. L. B. 6 Mad. 88 

15 , Imprisonment-’- 

Pened Code, s. 377^Unnaturat offence. When 
an offence is punishable either ^rith transportation 
for life or imprisonment for a term of years, if a 
sentence of transportation for a term less than life 
is awarded, such term eannot exceed the term of 
imprisonment. Queen v. Natada 

^ 1. L. B. 1 All. 48 


16. Commutation of 

sentence— Powers under Act XV of 1892, s, 1— 
Imprisonment or transportation. An officer who, in 
the exereise of the powers doscrilied in s. 1, Act XV 
of 1862, had passed a sentence of imprisonment for 
seven years, had power, under s. 69 of the Penal 
Code, to eommute that sentence into one of tran- 
sportation for the like period. Jackson, J., 
disri^nted. Queen v, Booohooa 

B. L. B. Sup. Vol. 869 : 9 W. B. Or. 6 


7. 


Commutation of 


untence— Penal Code, ss. 379, 511— Attempt at rape, 
A was convicted of an attempt to commit rape, and 
was sentenced by the Judge to rigorous imprison- 
ment for seven years, whieh he commuted, under 
s. 69 of the Penal Code, to transportation for the 
same term. Held, that, under ss. 376 and 611 of 
the Penal Code, a sentence of imprisonment for the 
offence committed could not bo for a longer term 
than five years, and such sontonoe could not be 
commuted, un^r s. 69, to transportation for a 
longer term. Queer v. Mebiam 

IB. L.B. A.Cr.6: lOW.B.Or.10 


18. 


Commutation of 


sentence — Imprisonment, When the law gives the 
alternative punishments of death, transportation for 
life, or rigorous imprisonment extending to ten 


9 , or rigorous imprisonment extending to ten 
are, a sentence of fourteen years' transportation 
__ illegal. If the Judge thinks it pnmr to * 
sentence of transportation short of life, he should 


sentence of transportation short of life, he show 
pass a sentence of imprisonment for the term flESd 
by law, and then, under s. 69, change it to tran- 
sportation for that period. (^EW 

19 . — Buoceseive 

tvnmporintion-Crimintd Procedure Co de,J8ou 
e. 49. Asentence of transportation for two penom» 
each of seven years, one sentence to commcnoeaiw 
the expiration of the other, was not wa«nw^ 
B. 46 of the Code of Criminal Prooeduie, that sestw 
lowing such sentences only when m pen*w» 
* ' of imprisonment. W 



( 11663 ) 


DIGEST OF GASEa 


( 11664 ) 


iBBrnmOE^HMUd. 


BBnTairoa-<MmAi 


0. WHIPPING. 

1. Bentenoe flying both 

whipping and imprisonmant— Potoer of 
MogUirak^Ad XIII of 1856, «. 27. Aot XIII of 
1866, a 27, gavo a Magirtiate power to award either 
impriaonment or whipping, but not both, and a 
lentoaoe which gave both was illegal. QimN a 
Fyzo .... Bonrka O. 0. 269 

2. — Person oonvioted of two 

or more offenoes under Penal Code~/iiiprt- 
80 ume.fU and whipping. When a poraon ia convicted 
at one bimo of two or more offences punishable under 
the Penal Code, the Court is empowered to sonionoo 
the piisoner in the ono case to rigorous imprison- 
mont and in the other case to whipping untler Aot 
VI of 1864. Anonymous 6 Mad. Ap. IS 

3. Imprisonment in lieu of 

whipping — Criminal Procedure Code, e, 895 — 
Coiiri noi avlhorieed io inflicl fine in lieu of whip- 
ping. A Court has no power, under s. 305 of the 
Criminal Procedure Code, to revise its sentence of 
whipping by inflicting a fine. In cases whoro the 
wnteiice of whipping cannot be carried out, all that 
the Court can do is either to remit the whipping 
altogether or to sentence the offender, in lieu of such 
whipping or of so much of the sentence of whipping 
as was not carried out, to imprisonment, etc. The 
word ** imprisonment” in a 305 of the Criminal 
Procedure Code means a aubstantivD sentence of 
imprison mont, and not imprisonment for default in 
payment of a fine. Qussn-Emprsss v. Shsodin 

I.L.B.llAll.a08 

4. Bentenoe of imprisonment 

in lieu of whipping— Crimtsol Procedure Code, 
1832, s. 395 — Powers of Magisirate. Where a 
prisoner who has been sentenel^ ' to whipping is 
found to be unfit to undergo such sentence, and 
such sentence is aocordin^y commuted to one of 
imprisonment, such substituted term of imprison- 
ment must not bring the total term to which such 
priamor is sentenced up to a term in excess of the 
maximum which the Court passing the sentence is 
eompetent to inflict Queen-Empress v. Sheading 
I. L. R, 11 AJL 308, referred to. QnnN-EMruss 
«. Ram Baban Sinoh . I. L. B. 21 AH. 26 

6. — Ground Ibr sonts no e— i 

f^fdemenl of grounds in juigmenll. When whipping 
M imposed as a punislwnt, this grounds for that 
form of punishment should be set out in the judg- 
ment BADiTAe. Quamr . I.L.B.6Mad.lW 

10. FOWBR OF mdH COTJBT AND APPEL- 
UTB COUBTS AS TO SENTBNCEa 

(a) GiKniLLY. 

. — Poww of High Oourt to 

Mtamrs with santsnoe. After a sentence has 
been passed 1^ a competent anthority, the 
Court has no more power to interfeie with it 
• Primite individual, empt upon, appeal, or 
mi a releienee, or by way of levision, as provided 


10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
could. 

{a) CiXNKRALLY--COflC2d. 

by the Code of Criminal Procedure. QuilM v. 
PuBAN . 7W. B. Or. 1 

9. Coneolldation by High 

Court of sentenoes passed by lower Court 

— Separaie sentence, iUegaliiy of. When the oiroum- 
Btancoa of the caso justify, the High Court may 
substitute one aggregate or eonsolidatiod Hontence 
for separate Bontonoos passed by the Court below 
suificient to meet the offonco of which the accused 
has been convicted. IIbidoy Mondal v. Jaoa- 
HANDA Das 4C. W. N. 246 

(6) Enhanckmsnt. 


a Power to enhance— Cfimi- 

nal Procedure Code, 1861, s. 419 — Sessions Ju^e. 
A Sessions Judge harl, iiiidor s. 419 of the Criminal 
Procodnee Code, 1801, no authority to enhance a 
sontenoo on appeal. Qubbn v. Bulokam Doss 

4W.B.Or.20 

4. -- - - Acquittal by Ses- 

sions Judge and Assessors. Whoro a Semions 
Judge and assessors acquit in a case of murder, but 
find tlio prisoner guilty of a minor charge, the Ap- 
pellate Court has no power to intorforo to enhance 
the punishment awanlod. In the matter (d 
Toyab Shaikh . 1 Ind. Jur. H. B. 68 


6. Appellate Court 

-"Criminal Procedure Code, 1872, s. 280. S. 280 
of the Code of Criminal Prooodure, 1872, authorisod 
an Appellate Court, subject to tho proviso In the 
final sentence, to enhance any punishment that had 
been awarded. Anonymous 1. Ii. B. 1 Mad. 64 


6. Criminal Pro- 

eedun Code, 1872, s. 18^"* Modify.'* The word 
” modify ” in s. 18, ol. 2, of the Code of Criminal 
Procedure did not inolude the power to enhance 
aaontenee : consequently where an Assistant Ses- 
sions Judge passed a sentonoo of more than three 
years' imprisonment, the Sessions Judge oould not 
enhance ft. Impnbatbiz a Rama Famu 

IL.B.4Bom.a89 

7. ■■ — - ■ OKintuaf Pro- 

cedure Code, 1872, e. 289— FnAouemul wUhoui 
ndke. Where a Distiiot Ifagistrate on appeal 
made an order under the Code of Criminal Proce- 
dure, 8. 280, enhancing tbp MUtenoo appealed from, 
without having served notice on the appellant, the 
onto of enhaaoement was quadied as illegal. Quibh 
V . Hihmut Au . • 24 W. B Op. 78 


8. Xhnrolao of power^Crimi- 

lol Proeedure Code, 1872, e. 280. Clroumstanoea 
inder whidi the High Court would, on appeal 
he prisoner, enhance the punishment under s. 280, 
Let X of 1872. Quun v . SowiauDin Palwab 
18B. Xa. B. Ap. B8 s BB W. B Or. 6 


9. Orimined Pfo- 

Udwe Cede. 1872, s. 280 (J861-"-69, e. 419). The 
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BflHTENOB-Hwiifrf. 

10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
wM. 

( 6 ) Enkancimsnt— eonfrf. 

High Court on appeal, being of opinion that the 
case was one where no oizeumBtanoeB of mitigation 
were set forth, and where, without any Buffioient 
reaBcm, the Judge had awarded a punishment which 
in ordinary oaneB would bo quite inadequate enhan- 
ced the punishment under b. 280, Act X of 1872. 
Quisn V. Goojbbb Pabday 

11 B. L. B. Ap. 8: 80 W. B. Or. 81 

10. SnkancemetU of 

ienUnu on appeal-criminal Procedure Code (Atd 
X of 1882), 98. 423, 439. A head constable was 
convicted under s. 330 of tho Ftonal Code, and at a 
trial before a Sessions Judge sentenced to four 
monthB* simple imprisonment. Tho prisoner ap- 



passed Bhould be onhanoed. Mbtrrb Au v. Quben- 
Empbbss I. L. B. 11 Oalo. 680 

11. — — ' ■ Criminal Pro- 

cedure Code, 1872, a. 280 — AUeralion of eonvielion 
from calpaible homicide to murder. Under s. 280 of 
tho Code of Criminal Procedure, the High Court 
altered the conviction in this case from culpable 
homicide into one for murder, and enhanced tho 
sentonce accordingly. Qubbn v. IIohbbii 

81W.B.Cr.88 

18. — Xnhaneement 

of sentence on peraona not appealing. Five pomons 
v-ere convicted of mischief ; one prisoner appealed. 
Notice to attend the hearing of tho appeal was sent 
to all five prisonorB, of whom only three attended. 
The Head Assistant Magistrate, however, enhanoed 
the Bontence passed on all. HM, that the enhanoed 
Bontonoo passed on the prisonem who did not appear 
and who did not appeal must bo annulled. Anony- 
mous 8 ICad. Ap. 8 

18. ■ — Enhaaaement of 

aenUnoa on appeal— Appettdte Courl. Where tho 
Magistrate convicted the aocused of two distinct 
offenoes and passed only a sing^ sontonoo for both 
and the Appellate Court acquiting tho aocused of 
one of the ofiences maintained the nentonoe in its 
entirety : HM, that this amounted to an enhance- 
ment o£ the Bontenco passed for the office, tho 
conviction for which alone was maintained. 
Pabamasiva PkUiAi V. Empbbob (1906) 

I.L.B.MMad.48 

14. ■ — : Criminal Proce- 

dure Coda, a. 4B3— Sentence, enhaneement of— Ho 
enhancement uhen aggregate period of impriaon- 
meni reduced, allhougk fine impoaed in addilion. 
Where the aggregate period of impriBonment 
awarded on appeal is to any extent less than the 
period of the originAl Bentonoe, the foot that a 
fine is imposed by the ApMllate Court is noen- 
haneement of the oentenoe unthin the ntmmning Qt 

i. 428 of the Code of Criminal Frocedme. . Wheie 

» • . ■ 


SmTMNOa-contd. 

10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENGE8- 
contd. 

(6) Enhanobmbnt— concM. 

the Appellate Court reduced a sentence of one 
monthy imprisonment to five days but imposed 
in addition a fine with two weeks* imprisonment in 
default : HM, that the sentence of the AppelUte 
Court was not illegal. Bhakthavatsalu Naidv 
V. Empbbob (1006) I. L. R. 80 Mad. 108 


(e) IflTlOATlON. 

16. .. Power to mitigate eentenoe 

—Crimnad Procedure Code {Act XXV of 1861), 
aa. 405 and 428. The High Clourt could, under sb. 
406 and 428 of the Criminal J?^odure Code, miti- 
gate a Bentence passed by a Magistrate and oonfim- 
ed or altered on appesl by we SeBBions Judge, 
on the ground that tho Bentence was oxcossive. 
In the matter id the petition of Bihsumbhub Shaba 

B.L.B.BUP. Vol.484; 6W.B.Cr.7 

Overruling Queen v. Ramdhonb Mundui. 

4W.B. Or. 16 

18. Criminal Pro- 

cedure Code, 1861, a. 405. The High Court (like 
the SeBBions Judge) could not, under b. 446, Criminal 
Procedure Code, 1861, nullify the verdict of a jury 
by interfering to lessen tho punishment. S. 406 
roterred to cases whore the offence u'as proved, but 
whore the punishment inflicted was hM to be too 
severe, and not to cases u'hore tho conviction itself 
was consideied improper. Qubbn v. Bisboxath 
Mittxb 8 W. B. Or. 6 

17. BMorolM of powera-UoM 

evInniUed for conaideration of Govemmeaf. If 
them am circi^tanoeB which render expedient or 
advisable a mitigation of the sontonoo required by 
the law to be passed in oobob of murder, the Judge 
may record these oiroumstanoeB and rabmit them 
for the consideration of the Government, and the 
Government might, under b. 64, Criminal Procedure 
Code, 1861, act OB to it seems proper. Qubbn 
Dabbb .... Wrsri884 Or. 87 


(d) Rbvbbbal. 

18, **Bo¥orBe,** oi6-" 

Criminal Procedure Code (Act XXV of 1861). 
419, 426. The word ‘‘reverse ” In bb. 419aiid 48A 
Code of Criminal Prooedure (Aot XXV of 1861)^ 
SB. 880 and 283 of Aot X of 1878, meant to make 
void, to Bet asido, or annul, and not merel|y to- 
change or turn into tiie oontimiy. Quimr n 
Elabi Bax 

B.L.B.8iqkVoL4B9i 6W.B.ar.8» 

19. Power to NTWM MBtaM 

—Crimintit Pneeiun Ooi. (Aet XX7 if 2M2)» 
t. 4M. A m, ehugad witt th. o9b b b» « why* 

Uiily teniing hart to C, Mid P WM chMpd Oitt wf 

MiM oIbimn, Mid dw with tlw oIhm «( 
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10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SBNTENCBS- 
eondd. 

(S) RlVBBSAL-HMmdtl 

A. The MagiBtnto found A guilty of the 
offenoe. and eentenoed him to throe montho* ligor- 
ouB impriBonment. The Magistrate also found B 
guilty of abetment of tho offence of Toluntarily 
oaufling hurt to C, and aontencod him to one month’s 
rigorouB impriflonmont and a fine. On appeal, the 
SoBBionB Judge hold that there was no omenoe to 
oonviot Ap and he aooordingly releaHed the prisoner, 
'rhe appeal of B, however, was rejected, on the 
ground that the evidence, though it did not prove 
him guilty of abetment, proved him guilty of volun- 
tarily causing hurt ; anti therefore, under s. 426 of 
tho Code of Criminal Procedure, tho sentence could 
not be reversed. No *' error or defect either in the 
charge or in tho proceedings on trial ** waa alleged. 
field (by Mittbr, J.), that s. 426 of tho Code of 
Criminal Procedure did not apply. Queen v. Ma- 
usNDBANATH Chattebjbh . 6 B. L. B. Ap. 89 

S.O. Gour Mohun OnosE v. Mohindro Nath 
Chattbrjee 13 W. B Or. 78 

80. Reversal of cm- 

metion—Beeeplim of ewdenre inadmifiaihU — Cri- 
minal Procedure Code^ 1872^ e. 2S0, If in a case 
tried by a jury the High Court finds that inadmis- 
Biblo evidence has boon received, but that, after 
settmg it aside, there is other evidence on tho record 
on which the jury may find a verdict of guilty, the 
High Court may reverse tho conviction and sentence 
and order a now trial (s. 280 of tho Code of Criminal 
Procedure). Reo. v. Amrita Govimoa 

10 Bom. 407 

n. FORFEITURE OP PROPERTY. 

Pend Code {Ad XLV 

of 18%) 9,62 — Crimind broach oftrud — SenUnee, 
Held, that tho social sentence provided for by 
s. 62 of tho Indian Penal Code is a sentence 
which should only bo inflicted in rare oasoa— those 
in which crimes of an atrocious nature are exposed 
or in which offences havo boon oommittod under 
aggravated oiroumstanoos. Quun v. Mahomed 
Ahhir. 12 W. B. Cr, 17 f fcdlowed. Emperor v, 
Amrit Lal (1006) . . I.Zi.B80A11.95 

SBPABATB AOaUI8n>IOir. 

See Hindu Law— Joint Family— 

PRESUMPnON AND OnUE OP PROOF AS 
TO Joint Family ; 

Nature op, and Interest in Proper- 
ty— Acquired Property. 

See Siu-AOQUiBED Property. 

See Selp-Aoquisition. 

BBPABATB OHABaBE. 

See Joinder op CMARaBS. 


oonuiotlon for— 

Su Appeal IN Criminal Case— Praotior 
and Procedure. 

1. Ii. B. 80 Galo. 888 

See Revision— Criminal Casrs— Sen- 
tences . B. L. B. 8ttp. VoL 488 

See Sentence— Cumulative Sentences. 

See Stolen Propertv, OrrRNCEs relat- 
ing to . I. If. B. 1 All. 879 

trial of— 

See Joinder of Ciiarubs. 

8BPABATB PBOPBBTY. 

Se^, Separate Acquisition. 

See Hindu Law — Joint Family — Nature 
op, and Interest in, Property- 
Acquired Property. 

See Husband and Wife. 

See Su(x;rssion Act, s. 4. 

13 B. L. B. 888 

8BPABATB SUIT. 

See Suit. 

Su Transfer of Property Act (IV or 
1882), s. 82 . I. L. B. 84 Calc. 18 

8BPABATIOB IN ESTATE. 

Su Hindu Law . I. L. B. 86 Oalo. 481 
SEQUESTRATION. 

1. Writ of sequestration— CoR- 

tempt of decree or order of Courl ^-Ruh of Bombay 
'Supreme Court, 889 — ** Forthwith." The procesa 
of sequestration for contempt of a decree or order of 
Court, as it existed in tho late Supremo Court, will, 
in a proper case, issue out of tho High Ckiurt. The 
object of rulo 389 of tho Supremo Court Rules, 
which required a party who wished to enforce an 
order by sequestration to indorse upon tho copy of 
the order served upon his opponent a memorandum 
to tho effect that in default of performance of the 
o^or he would be liable to be arn^stod and to have 
his estate sequestered, was to enable the party mak- 
ing such endorsement to apply ex parte tot tho writ. 
In the absence of such * a memorandum indorsed 
upon the copy order, a party desirons of enforcing 
an order by soquestration must give proper notice 
tohisopponentof his intention to apply for tho writ. . 
An order commanding an act to ho done ** forth- 
with ” is sufficiently in conformity with the rule 
that requires the time within which an act ordered 
to be done is to be performed to be specified in the 
order. Harivallabudas Kaij.iandas « Utam- 
orand Manikokand 8 Bom. 0. 0. 185 

8. Property od of 

furiadidim of High Court^Power of Hiffk CourU 
The High Court will assert its jurisdiction for the 
nurpoBB of preventing a writ of sequestration issnod 
bv it from becoming a mere form, and under proper 
cironmstanceB will operate in permmam whm the 
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tnQI7a8TBATXON--€(me». 

property sought to be aoqueetored ie outside its 
jurisdiction. Habivallabhdas 'Kaluandas sl 
Utamouand Mahischamd. In rs Qopairat 
Mybal .... 8 Bom. O. O. 286 

8BBVABT, 

Su Limitation Act, 1877, Son. II, Art. 

7 (1860, 8. 1, CL. 2). 

Su Master and Servant. 
dfee PvBiLO Servant. 

custody of— 

8u Arms Act, 1878, s. 10. 

I. L. R. SO CaJc. 444 
I. Ii. B. 10 AIL 278 

8u Contract Act, s. 178. 

l.L.R.4Galo.487 

domestic— 

8n Act XllI ov 1850. 

2B.L.B. A. Or. 82 
8eB Will— Construction. 

8 B. L. B. 244 
0 B. L. B. Ap. 4 

llabiUty of— 

8u Bengal Excise Aot, VII dr 1878. 
ss. 58, 50 . . 11 0, L. B. 416 

L L. B. 6 Gale. 20^ 
L L. B. 9 Gale. 84^ 
I. L. B. 17 Gala 067 
LXi.B.89Gala 490 $ 606 

iSee Bombay Abkabi Act, 1870, s. 45. 

L L. B. 16 Bom. 46 

poBscBsion by, of gun— 

des Arms Act, s. 10 (/). 

18 0.W.B. 

8BBVZOB INAK. 


124 


Aaiids— Besumpiftoa. The 

comlnnatkm of an interest in land and an obligation 
as to service may fall under three heads, ins. : (i) 
tliere may be a grant of land burdened with service ; 
(U) there may be a grant in consideration of past and 
ntnie service ; and (iii) there may be the grant of an 
oiDoe the services attached to which are remu- 
nerated bv an interest in land. In eitlwr of the 
first two otasses of grants it mav be made a condition 
that the interest in the land should cease when the 
services are no lonmr required, but in the absence 
of a provision to that effect lands held under those 
nwits are not rosnmable at will Wherea plaint- 
Of inamdar asserts that he has a right to resume, 
he has to establish that the combination in such as 
permits of resumption,* and where there has been 
long and undisturbed possession enjoyed by t^ 
defendant and his predeoessors, it will require strong 
evidence on plaintiff's part to make out his case. 
Laxbamoavda sb Kmbav Anhaji (1901) 

. LIa&MBom,806 

ORTZOI or PBOGBSa 

Bis Fbooisb. 

Bis SuMMOHa sbrviob on. 


BBBYIOB or BAZiB FBOGLAXATIOB, 

Bee CivUi Procedure Code (Act XIV of 
.1882), 8. 311 . . 12G. W.B.767 

8BRVIGB or 8UMMOB8. 

Bee Summons. 

BBBVIGB TEBTUBE. 

Bee Bengal Cess Act, 1871, s. 3. 

7G.L.B978 

Su Bombay Revenue Jurisdiction Act, 

s> 4 .I. Ii. B. 18 Bom. ^19 

Bee Guatwau Tenure. 

Bee Grant— Construction of Grants. 

4 Bom. A. G. 1 
I. L. Bw 9 Bom. 661 

L L. B. 16 Bom. 222 
L. B. 18 I. A. 22 
I. L. B. 10 Mad. 1 

Bee Hkrkditary Otvices Acrr. 

I. L. B. 10 Bom. 260 

I. L. B. 20 Bom. 428 

8 tt Landlord and Tenant. 

I. L. B. 88 Gaio. 889 

Bee Lease I. L. B. 82 Gale. 248 

BeeLiMiTATioN Act, 1877, ScR. II, Art. 

130(1871, Art. 130) 

I. Ii. B. 1 Bom. 686 

Bee Occupancy Rigut 6 OL W. N. 860 

Bee Right of Occupancy- Acquisition 
OF Riqhiv— Subjects of Acquisition. 

I.L.B.4Galo.67 

Bee Transibb of Property Act, a 106. 

8 G. W. N. 904 

entry in ohoukidarl register- 

Bee Evidence Act, a 82 (2). 

18G.W.ir.71 

.. ghatwali tenure— 

Bee Attachment— Subjects of Attach- 
lONT— E xpectancy. 

L L. & 28 Gale. 488 

L Greation of servioe tenure* 

Long poeeeeMba— /^veumpftba— Ckokeroa Inida-* 
Chowhdofi duiies— (Mse prhbandi. Long posses- 
sion of lands as chowkidari ohakeran affords ground 
for the presumption that the lands were set apsrt ss 
Huoh as the decennial Bottioment The onns c« proof 
that the lands were the private lands of the samin- 
dar, not set apart at the deoennial settlement as 
chowkidari ohakeran, is on the zamindar. MooN- 
TAXISHNN DiBIA ChOWDHBAIN «. OOIXECIOE M 

Moobshedabad • . • • 4 W« & 89 

2. rbrfommnoe of BePd fl ee " 

Naim of graoL A grant to a man and his heos 
on condition of performing ssrvioe does no t in pens - ^ 
ral mean that the service is to be peiEonallv psrnm* 
ed by the grantee or his heirs, but that the | 

Is to be responsible lor its] ^ 

SiEGH u. Moobad Khan 
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sSByicn TUI u Jill— mil. 

a : DeshmnUi^ Berrioes of— 

HendUafff ofjUu-^-Bom, Att XI of 1842, 9. 2. By 
8. 2 of Act XI of 1843 horoditaiy officen aro bound 
to ** render the usual eorvicea offtheir resTOotive 
offioee as te as the same may be required oy the 
Oilleotor or other officer under whoso control they 
may be placed by usage or the orders of Govern- 
mont** Sembb : That the usual services '* of a 
deshmukh consist in making himself thoroughly 
■acquainted with all circumstances affecting the land 
revenue in his district, and in communicating such 
information to the Idamlatdar or mohalkari ; and 
that the deshmukh is bound to perform or got per- 
fhrmod so much writing business as is necessary for 
the above purposes, and no more. But if by reason 
of the sub-division of the talukhs his duties in that 
respect are increased, ho is bound either personally 
to perform such increased duties or to provide p 
karkun or karkuns to perform them for him. Ran- 
•GOBA NaIK e. COLLECTOB OF RaTNAOIRI 

8 Bom. A. 0. 107 

4. Bight of female to inherit 

service tenure. The law in the Bombay Prosi- 
duncy recognises the right of females to hold majum- 
dari vaians, males being appointed by them to per- 
form the service. Govjcbnmbnt of Bombay v, 
Damodhab Paruamandas • 6 Bom. A. 0. 808 

5, Hereditary Offices 

Act {Horn. Ad XI of 1843) — Righi of females 
4o inherit. Since the passing of Act XI of 1843 a 
female can inherit a majumdari vatan. The GoL 
lector can assign the whole proceeds of a vatan to 
the officiating person who is entitled to retain such 
proceeds as us romuneratioik Bai Suraj v. Gov- 
KRYMBNT OF BoMBAY. BaFUBHAC KhUSHALDAS 

e. Bai Suraj ... 8 Bom. A. 0. 88 

0. Bight to ofBoiate in propor- 

tion to sharos held in vatan— Discrdtoii of 
ColUdor^Ad XI of 1843. The plaintiff had two 
shares, and the defendant one, in a patilki vatan. 
In an action brought by tho plaintiff to establish his 
right to officiate twice as often as the defendant : — 
MtH that tho phuntiff was not necessarily entitled 
to such ri^t, though the fact of his holding two 
shares in the vatan might be a reason for the Col- 
lector to exercise his discretion under Act XI of 1843 
(when it was in force) in favour of the plaintiff hy 
assigning to him a longer period of management 
than to the defendant, in the event of two sharers 
not agreeing as to tho person to officiate. Bkavavi 
Sadaskkv «. Bkavani Mavaji . 18 Bom. 888 

7. Power ofavatudartooreute 

a perpetual mutallk — Exclusion of successors 
from entire manayement of vatan-^-Kararyalra 
yeanl, conelrudion o/— Potem— doiiad, cofwfmc- 
fum of. The creation of a perpetual mutalik, with 
a certain share of the vatan as vritti on account of 
mutaliki, is witl^ the powers of a holder of the 
^tan for the time being, more especially when it is 
am for good and vaiuMle oonddmtion passing to 
m vatan. But it is not competent to um to ex- 
unde his snocecsors from the entire management of 
we vatan. In 1886 the ancestor of the idsmtifl who 
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was a desai and tho last proprietor of the deshgaU 
vatan of Tegur, granted to the ancestor of tho de- 
fendants a kararpatra whereby, in cosidoration of 
the services the latter was to render to the former in 
recovering tho vatan, tho defendants' ancestor was 
to enjoy one-third of the vatan as vatani mutalik 
from generation to generation. Subsequently the 
plaintiff's ancestor granted to tho defendants* ances- 
tor a sanail which referred to the kararpatra already 
executed, and vested the entire management of the 
vatan in the defendants* ancestor from generation to 
generation after tho said vatan was recovered. After 
protracted legal proceedings, in which the defend- 
ants* ancestor assisted tho plaintiff's great-grand- 
father, tho vatan was recovered in 1839. In 1840 tho 4 
defendants' ancestor actually ontcnsl into tho man- 
agement and continued to manage till 1860, in which 
year Government put tho vatan under attachment. 
Fh>m 1860 to 1804 ho remained out of possession 
in consequence of the attachment In 1804 Gov- 
ernment removed tho attachment and rostored the 
vatan to the plaintiff's father. On being asked by 
the Collector to appoint some one to take possession 
and management of tho vatan, the plaintiff's faGier 
wrote a reply on the 16th July 1805 that he had 
appointed tho defendants' father to manage it, and 
the defendants' father continued to manage it till 
his death in 1880. On his death, a fresh mookh- 
toarnama was executed to the defendants I and 4 
by tho mother of the plaintiff, who was then a minor, 
under that mukhtoarnama, tho defondants manag- 
ed the vatan till 1882, in which year the plaintiff, 
having attained his majority, wished to manage it 
himself, but was opposM by the defendants. Tho 
services in connection with tho vatan had ceased in 
1804. Tho plaintiff therefore brought tho present 
suit in 1884 to recover the vatan, with mesne pro- 
fits. The defendants set up the karaqiatra and tho 
sanad by which they contondnd they had acquired 
the honutary right to keep the wholo vatan in their 
posBOBSion and management and to take one-third 
of the income derived from the same. Tho plaintiff 
impeached these documents as forgeries, and con- 
tended that In any case they were not binding on 
• him, as it was not competent to his ancestor to make 
a permanent alienation of the vatan or its manage- 
I ment bqyond his lifetime. Tho Court of first ins- 
tance awarded the plaintitfs claim. On appeal by 
the defendants to the High Court : — Hdd, reversing 
the decree of the lower Court, that tho rights of the 
defendants under tho kararpatra were in force and 
binding on the plaintiff notwithstanding that the 
servioeB incidental to tho vatan had ceased. That 
document had boon executed not menily to create 
a permanent office for the services of which a certain 
share in the vatan was allotted as remuneration, 
but it proceeded on tho speciai service to be ten- 
dared to the family of the grantor by the recovery 
cd the vatan itself. In other words, the perform- 
ance of the service as mutalik was not the entire 
consideration or motive for the grant, nor did it 
expressly provi^ for tho grant ceasing when the 
servioos diould be no lonm required. Held, also, 
that the sanad purported to emude the grantor's 
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laccoflBorH in the Tftton entirely from the manage- 
ment of the Tatan, and to vest it in the permanent 
mutalik, and, whilst leaving them as the absolnte 
owners of the two-thirds, to deprive them of all oon- 
tiol over it. 'lliis was virtually to attach an inci- 
dent to the vatan inconsistent with its nature which 
the plaintiff’s ancestor was not competent to do* 
Hie parties u'ere entitled to the joint management 
of the vatan as tonants-in-common in respect of 
their undivided riiares. Buimaji Balvant v. 
Gibiapa Timafa Dksat . I. L. B. 14 Bom. 82 

8. — Appointment of deputy— 

Powtf of hMer of tenure. The holder of an hen?- 
ditary office, such as a despando vatan, cannot 
create an hereditary deputy. The appointment of a 
deputy made by a pMiciilar incumljont eantiot 
extend beyond the life of such incumlsmt. Ravji 
Raohunatk V, Mabadkvrav Vihrvanath 

8 Bom. 887 

9. - - Death of grantee without 

hein — Custom — Rever/iion of jaghir to grnfUor. 
Whore the custom of the country was found to bo 
that on the death of a service tenure-holder without 
hein his jaghir reverted to the grantor, the right of 
the grantor to the land on the eWth of the grantee 
without heirs was recognised. Raubssuhmath 
SnroH V. Huno Lai. Sinoh . . 6 W. B. 87 

10. Abandonment of tenure— 

Mokwaridar abandoning tenure — Forfeiture of pnh 
pertff for rMlion. A mukuraricUr, having fled 
and abandoned his tenure appertaining to a rebers 
estate which was confiscated by Oovemmont. was 
held not entitled to recover the tenure on the ground 
that the mokurari was not an absolute tenure, but 
one on condition of service to bo ronderod to the 
former proprietor whoso estate has boon confiscated 
for rebellion. Nepal Singh v. Ram Surun Singh 

W. B. 1864, 6 

IL — Alienation by holder— Cro- 

fr^m— i^oicfr of holder to alienate. Each holder 
of a erotriffom conferred for lives can only alienate 
his own life-iiitorost. Sundaramvrti Mudau v. 
Vaujnavakki Ammal 1 Mad. 466 

See VisEAPPA V. Ramajogi 8 Had. 341 

18, Interest of one of 

ahpOfeeners in service tenure — Nature of interest — 
Aei XI of 1843. Held, that the interest enjoyed by 
one of a body of co-paroonets in possession of land 
attached by way of emolument to an hereditary 
oiBoe cannot be bequeathed to one or more of the 
other oo-paroeners, as the estate held by each sharer 
is only a life interMt, subject to the right of the 
OoUeotor, under Act XI of 1843 , to assign a fit remu- 
neration from the rent and profits for the mainto- 
nance oi the penon appointed to conduct the duties 
of the office. BHUfAPPA v. Mabupfa 

8Bom. A. 0.188 

18. Adverse posses- 

sion against one holder how far a bar against a 
saseeeding hUder~-Judgmenlt against one holder 
horn far res iudieota against sneeeeding heiisr^ 
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AUenabUiiy of lands when services are absKshed^ 
1865-^Bom. Act VII of 1863. 
//eld, (i) that in the absence of fraud and collusion 
adverse possession for twelve years during the lifel 
time of one holder of service vatan is a bar 
to succ^ng holders, (ii) In the absence of fraud 

and collusion, ju^ment against one holder of sor- 
vico vatan lands is res judicata as regards a succed- 
ing holder, (iii) Such lands become alienable when 
the services are abolished, except in cases where 
there is a concurrent family custom operating simi- 
larly to keep the vatan estate together. Such a 
custom may continue and may singly bind the hands 
of the sucoossiyo holders of the property after the 
former restriction has failed or been removed. The 
aliolition of the public duty does not alter the nature 
of the estate. If the family custom forbids aliena- 
tion beyond the lifetime of the alienor, the custom 
will operate equally after the patrimony has ceased 
to lie a vatan, as before. Whore, however, such a 
concurrent custom does not affect an estate, then 
when it is freed from its connection with the public 
office the nanon arising from that connection for the 
preservation of the estate necessarily fails, and the 
lands become subject to the ordinary law of descent 
and dispoul. Per West, J. — (i) Ijin^ with res- 
poot to which a summary settlement under Itombay 
Acts II and Vlf of 1863 has been effected are wholly 
exempt from official obligation, (ii) Where service 
lands, or what wore desunod sorvico lands have been 
aliened, and at a later period the service has been 
disclaimed or abolished, this subsequent abolition 
or discharge renders the title of the alienee in posses- 
sion undisputable by the alienor's heirs, assuming 
that there is no special family custom operating 
apart from the law which preserves sorvico lands 
for the intended uses. The alienation is, of course, 
subject to the terms on which family property can 
usually be alienated. Radhabai v . Anantbav 
Buagvant Dxspavob . I. L. B. 9 Bom. 198 

See Vasanji Uaribuai v. Lallu Akhu 
I. Ii, B. 8 Bom. 885 


14. Lidbaity to ssh 

in execution of decree— Police jaghir-^PMic ser- 
vices. A servioo tenure can be sold iu execution of 
a decree for arrears of its own rent, provided that 
the service due from the holder be of a private kind 
and personal to the plaintiff, but not where the ser- 
vice is of a public kind, as in the case of a police 
jaghir. Nilmonbe Singh Dxo v . Kasbii Mah- 
TOON 96W.B.a06 


lA — - — Ferfon— Jieri* 

gage of va^n property— Adverse possessionr^ 
Limitation^veeession to valan^Enlry of vsian in 
name of trespasser-^Effect of Gordon SeMsmsni 
effected with trespasser— Righi of redssnidion. E 
D died in 1847, leaving his two widows, K sad B, 
The plaintiff P was bom to B in 1848, t.s., the y^ 
after BD’s death. B/rsvaton had been atts^;* 
ed by Government in IM, but in 1848 or 1849 
Government restored a small portion of 8 # 
ing it in the name df K and reliiBiag to leoQ^W 
the infant P. In 1865 the Government leelOlM 
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•1* ^ •gain Boknowleclging K 

SB the hoidorg the agnement with her being under 
“ the Gofdon Settlement.” In 1805 K mortgaged 
t^ viMagee (part of the vatan) to One S (father of 
the defendantfl), who was the Tatani karkun, for 
B9,900, which had been adranoed by him to K. 
while the vatan was under eequeetiation. Poeaee- 
Bion was given to S, and the village officers were 
ffiroctod to i»v him the revenues. Subsequently 
A repented of her baigain, and directed the village 
officers not to pay the revenues to 8. He accoid- 
* ,'*’*'* against her for the revenues of 
l^i9-70g and obtained a decree, in execution of 
which he raid the villages and bought them at the 
Bale. In 1878, however, the Oollcctor cancelled the 
(Bombay Act III of 1874). 
In 187.3 8 obtoinod a further decree against K for 
the revenue of two years (1870—72) and for pos- 
BGimn as^ mortgagee. Ho got possoBsion through 
the Goiirt in 1876. K and P, who had boon on go^ 
tenns, quanvllod, and on the 16th Maroh 1872 K 
Minted one /} as a son to her deceased husband 
BD. Ill I^cember 1872 P sued X and B. praying 
that he might bo declared the son of B D, and that 
the adoption of B might be cancelled. In 1879 the 
High Court held that P was the legitimate son of 
B Dt and that adoption was invalul 'Hie logi- 
of P being thus established, the Collector, 
in 1878, entered the vatan in his name. At that 
lime and until 18M, P and 8 wore on friendly torras, 
the two having joint possession of the mortgaged 
villages, P being subsequently to October 1878 the 
®®<'nparit, and 8 taking some, if not all, 
of the nivcnucs of the two villages, in 1 880 8 died , 
aiid hiH sons, the defendants, quarrelled with P, 
a^o III 1881 obtained an order from the Collector 
directing the village officers to pay the rovonuos of 
the two villages to him, and not to the defendants. 
Ihis order was subsequently set aside, and thero- 
npon P in August 1887 filed the present suit to have 
mortgage executed by 1C to S on the 16th Sep- 
luiiibcr 1806 declared null and void and to recover 
poBBoHsion of the two villages. In the altemativo, 
no prayed for redemption of the mortga^ The 
wfendants pleaded, fnter alia, that the villiMos were 
not vatan ; that they w'ere entitled to the villages 
W reason of adverse possession ; that the suit was 
wrofl by limitation ; and that the pkdntifi was 
topp^ from disputing the mortgage, etc. HM 
on the evidence, that the property in question 
^ part of a dasai vatan, andassuch w^s hold 
w "orvioe traura (ii) That the property in ques- 
rule which was in force in 
tu?' P “ . mortgage to ^ was executed, ws., 
^ mortgage of any 

* vatan property higi no force beyond the 
tliA ** 1 who mortgages it. (iii) That 

me plaintiff having been declai^ to bo the Icgiti- 

bin 1848 tho rif^itful vatandar, and K, unless 
Me wynyrngy, acting on his behalf, was a tres- 
fjwr. Tile fact that Gbvomment had entered 
!f>® vatan in her name, and that the “Gordon 
was eieoled with her, would no 


make her vatandar as long as B son (the 
plaintiff) was aliva (iv) That if K was a mere 
trespasser, then tho plaintiff's right to recover 
the lands free from incumbrance, on the ground 
thiit ho was tho vatandar, had bi-en lost by limita- 
tion, and the property had become K'a by adverse 
possession ^ Tho plaintiff, however, os her step-son, 
was her heir. The mortgage was proved and was 
binding on him as heir, and as such he had a right 
to redeem it. Swamirao v. Padai'a nix Hhujan- 
QRAV . I. L. B. 18 Bom. 88 

10, Vatan service 

land, alienation of— Gordon SHthtineni in the 
Bonthrm Maratha Coimtrtf—Kffeci of the apjdu 
cation of, to service vatan— Alienability of such 
vatan where services have been dispensed with— 
Vatandars {Bombay) Act III of Wi—Bom, /to/. 
XYl of mi— Bom. Ads II and VII of /m 
R and his sons wore members of an iimlivided 
family. In execution of certain money -decriHM 
passed against R, tho la ids in dispute wore sold 
to various persons from whom they were after- 
wards bought by tho defendant, in 1876 R died, 
and in 1887 his sons and grandson filed this suit 
against tho defomlanl to recover tho lands. 'I'hey 
alleged that tho lands were service vatan lands and 
inalienable, and that tho oxoiMition -sales affecited 
nothing except B's life-interest, and that on Be 
death they (tho plaintiffs) bccnino ontitliHl. They 
also contendod that, oven if the Court should 
find that tho lands wero not servieo vatan lands, thoy 
were at all events ancestral pro|xviy, anil that tho 
plaintiff's intcrosts thc^rein woro not alTeeied by oxo- 
cut ion-sales under decrees to which they were not 
pariiiw. Held, on tho evidoneo nflirining tho judg- 
ment of tho C^urt Udfiw, that, with the exitepUon 
of two fields, none of the lands in question woro 
service vatan lands. Held, further, that tho two 
fields which woro so oxeepUsI, and which had lioon 
tho subject of a ” Gordon Hcttlemont ” in 1804, re- 
mained inalienable vatan lands, although tho ser- 
vices in respect of them had hcon dispemsed with. 
Tho settlements made under Bombay Acts Ii and 
VII of 1803 mado tho lands thenceforth transferable 
as tho property of tho holder. Radhabai v. AnaiU» 
rav, L L. R., 9 Bom. 215. What is termed a 
” Gordon Settlomont ” was an arrangement, entered 
into in 1864 by a Oommiitoo, of which Mr. Gonlon 
as Collector, was Chairman, acting on behalf of Gov- 
ernment, with tho vatandars in tho Southern Mara- 
tha Country, by which tho Government rcliovod 
certain vatandars in perpetuity from liability to 
perform tho services attached to their offices in 
oonsideration of a jtidi or quit-ront eshargod upon 
the vatan lands. Those settlements woro given 
binding legal effect by els. 2 and 3 of s. 16 of Bom- 
bay Act III of 1874. At tho time when these 
settlements were made, lands woro alienable by 
Bombay Regulation XVI of 1827 (as construed by 
the Courts) beyond the life of tho actual incumbent, 
and the Gordon Settlement of 1864 (unless whore 
it was otherwiM specially provided by a particulai 
settlemenb) was not intended by either partjr to 
those settlements to contort the vatan lands intd 



( 11677 ) 


jjiujflrr ujr uasjiu. 


{ 110/5 ) 


8BBVZ0B TBNOBB-^fcl. 

the private property of the vatanclar with the 
ncoomaiy incident of alienability, but to leave them 
Attachocl to the hereditary offices, which alUiough 
freed from tho performance of eervicea, remainod 
intact, as shown by tho definition of hereditary office 
in tho declaratory Act III of 1874. Appaji Bapuji 
e. Keshav Shambav. Kbshav Suamrav v. Afpaji 
Bapuji . . I. la B. 16 Bom. 18 

17. ; OeBsationofsenrioeo— land 

heU oil guit-nn^Waiver of ^formance—LapH 
<4 iemcre. As an ordinary rule, if land is given on a 
quit-ront, or no rent at all, in consideration of ser- 
vice to be performed, tho tenure would lapse when 
those soracos ceased. Quesre; When no service 
has been required or performed for a long series 
of years, and the tenure hafi been allowed to be held 
•t a quit-ront, or no rent at all, whether there has 
not boon such a waiver of service as puts it out of 
the power of the grantor to resume tho tenure, sim- 
ply on tho ground that he has now no need of tho 
eervioe for which the tenure was originally created T 
<inwrt : Whether, when land is given at a quit-rent 
on condition that the grantee shall aid tho grantor 
in repelling tho attacks of his cnomios or for any 
other particular purpose, while tho grantee is will- 
ing to render those sorvices, the grantor can put an 
end to tho contract by saying that ho has no cnomios 
to repel, and thereforo no need of tho grantee's 
further services ? Nilmonby Simqh Dbo v. Shbo 
Tbwaby .... W.B.18^884 

18t • ^ ImpariMt vaian, 

A cessation (evon though sanctioned by tho Gov- 
ernment) of the porformanco of the duties attached 
to an impartible vatan does not alter tho nature of 
the estate and make it partible. Savitriava v, 
Abandbav .... 18 Bom. 824 

19, JnifiaritV€ vatan 

— Biseonftniiaiief. of servtess. Discontinuance of 
services attached to an impartible vatan docs not 
alter tho nature of tho estate and make it partible. 
Rambao Tbimbak V , Ybshvabtbao Madhavbao 
I.L.B.lOBom.887 

80. — Commutation of 

D uaigiri aOowaneo^Right to hM a§ 
poroondt gralutfp— Amm wkhdi^uit to etiMioh 
fight to amim oukhdi. The parties, who were desais 
wf Mahudha, in addition to their “ dcssigiri ” allow- 
ance enjoyed an allowauco called " amin sukhdL" 
In 1847 me plaintiff sued tho defendant’s father 
. and the Collector of Kaira for a share of tho allow- 
ance ; bat as the whole of it hod been reserved by 
the Collector to the defendant's father as the offl- 
oiating desai, the suit was rejected under Act XI of 
1848. In 1866 an arrangement was come to, under 
which a sum of B40-2-0 was to be annuaUy avail- 
able over and above the remuneration of Uie offl- 
oiator. On the 9ili of. July 1867 the defendant ra- 
oeived this sum lor the ffnt time. In 1878 a new 
ononininent was effected, under which the service 
was abolished, the Qovemment resuming half of the 
ollowanoe and giving up the other halffirecd from 
■erviee uneonditioni^ to the desais. On the 4th 
of Ootober 1878 the plsdntiil broui^t this salt to 
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establish his right to a share of the moiety of the 
amin sukhdi aUowanco given to tho desais ^the 
Qovemment and to recover his share of the amount 
received by the defendant Tho defendant conten- 
ded that the allowance was impartible and in the 
nature of a personal gratuity eBcluavely enjoyable 
by himsolf. Hdd, that independently of its origin 
and the light in which it was renrded by the Gov- 
ernment and tho parties, the amm sukhdi allowance 
having been actually included in and dealt with 
as part of the desaigiri vatan, and a moiety of it 
having been subBe(}ucntly freed from tho obligation 
of service, tho dosai who happened to officiate at the 
time the aUowanco was fr^ from service had no 
right to hold the moiety exclusively as a personal 
allowance to himself. Mabrklal Ambatlai. v. 
Shivlal Bhogilal L L. B. 8 Bom. 480 

8L Long poosession 

— Liability for rent. 'ITio mere fact of a long prior 
possession or a service tenure on no rent at all gives 
tho holder no exemption from the |)ayment of rent 
when tho service is no longer required or performed. 
Chundar Nath Roy v. Bhbbm Sardab 

W.B.1804»AotZ,87 

88 . ■ Commutation of 

Hrvicis for rent. Where the original donee of a 
service tenure ceases to do any service and pays in 
lieu a rent which his descendants continue to pay, 
tho condition of the tenure becomes altered from 
service to rent. Mahbndra Sinoh v. Jokua SuroH 
19 W.B.Je.0.8U 

88. Besumption of tenure— Par- 

tUion where eerviee lantU are all allotted to one co- 
sharer, Ibc joint x’roprietors of a tolukh assigned 
to tho defendants a portion of land therein in con- 
sideration of chowkidari services rendered by him 
throughout tho area of the tolukh. A butwara 
having been offoctod, the plaintiff obtained a fourth 
share within which foil the assigned land. Upon 
this the plaintiff sued the defendant to take bank 
thm-fourths of tho sorvioo land on the ground that 
being a one-fourth shareholder, he ought not to pay 
more than a oiie-fourth share of the consideration 
for the services rendered. Reid, that, as long as the 
defendant’s services were roquirod and nmderod, 
the plaintiff could not, in equity or justioe, with- 
dmw from the defendant that land which had been 
given him by all tho shareholdors, when they were 
joint, as a consideration for those sorvioea Bbb- 
cfuoox Pasbab V , Kulab Sinoh . 80 W. B. 808 

84. Bom. Ad VI J of 

1863, s. Z-^wisdietion of Civil Coforio^Ruomp^ 
tim of service tenures. CL 4 of a 8 of Bombay Act 
VII dl 1863 (an Act lor the sammaiy settiement of 
claims to exemption from the payment of Govern*, 
ment land revenue) enacted that no suit or aotion 
between Government and the holders oi . . • 
any lands held lor service in regard to the tenure of 
such lands should be entertained in any Osurt of 
Civil Judicature. BeU, that the phrase ’’lands 
held lor service ” meant lan^ dediM by Govern? 
ment under a 88 (d) of the Act to be so heUt thouin 
the plaintiff init^t deny that tIm lands in le^peot ql : . 
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which he sues were servico lands. The laying down 
of general niles by Government as to the resumption 
of service lands under art. 3, cl. 3 of s. 2 of the Act, 
was not a condition prcccclent to Itheir protection 
from suits and actions in respect of such lands. 
PBlMSEaVKAB RaoUUNATUJI tf. GoVBBNMRIfT OV 
Bombay . .8. Bom. A. 0. 196 

86. Suit for eject- 

siMif — Tenancy Ad (VIII of 18SJS), ea. 89 
and 181. Service tenures are czeopted ^m the 
op(tration of a 89 of the Bengal Tenancy Act. Mok- 
BUL HoSSAIK V. AmVBR SlIElKll 

I. L. B. 86 Calo. m 


26. ... ... Hemmption by 

OoverwneiU of the eatatee held on political tenure — 
Mixed estate of saranjam and inam so heltlr--Jaria- 
diction of the Civil Court. The ongagoments entered 
into by treaty bvtwecm the British Government and 
the Raja of Satara in 1819, and the terms fixed 
B(‘paratcly with the several Satara jaghinlara in 
1820, did not impart any greater fixity of tenure 
than had previously belonged to the latter under 
Maratha rule and their jaghirs remained liable to 
resumption nt the will of the Government. The 
question to whom a saranjam. or jaghir, shall bo 
granted, upon the death of its holder, is one which 
belongs exclusively to the Oovornmont to be deter- 
mined upon political considerationB ; and it is not 
within the competency of any legal tribiiTiol to re- 
view the decision. Inam villages and lands, with the 
molcasa, included originally in one saranjam granted 
under the Maratha rule for tho support of troops, 
remained after 1820, when the rule of the Poshwa 
had ceased, a personal and military jaghir, forming 
a mixed estate of saranjam and inam. The tonuro 
rmained, under Britisli rule, political ; and no dis- 
tinction could bo drawn in this respect between the 
inam lands and tho saranjam. The whole estate 
puficd to the persons whom the Government at its 
discretion for political reasons recognised as tho 
grantee, without its being competent to any Court 
of law to question tho decision of the executive 
authority in the matter. Sultan Sani v. Aimodin. 
Sultan Sani v. Begumbi 1. L. R 17 Bom. 481 
Ii. B. 80 1. A. 60 


87. Bhoommr 

tenures. Bhoomoars are bound to render certain 
customary services, but their lands are not resum- 
able. Gofalnath Tbwabbx v. BnoovAn Obanoo 

6 W. B. 187 

28 . — — Power of Qovem- 

BMnf to resttfiie majumdairi vatane. Government 
m no power to resume majumdari vatans whore it 
dispenses with the services in respect of them, if the 
holdersof such vatans are ready and willing toper- 
form such services. Govebnmbnt of Bombay v. 
Damudhab Pabmanandab . 6 Bom. A. 0. 808 

— — Serviou diepenaed 

whr^^ht of tamndar to resume. A samindar 
has prtmd facia a zi^t to resume lands of the 
ttmmdar granted subysot to a qrdt-rent to tenants 
eondition of their rendering personal services 
When such services axe duponsed with, Sanntyasz 
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Razu V. Zamindab or Saluk. Pakir Razu v. 
Zamindar of Salub . I. Ii. B, 7 Mad. 868 


80. - Suit for enhance* 

ment of rent-’-Right to resume when services not 
reguireef^Sfndence. R sued S to recover instal- 
menlH of lust diut on tho ground that S hold a village 
on Borvioc tonnro (grantod on comlition of paying 
hist and performing sorvicHu) ; that tho Horvic(<s of S 
wore not at prosont required, as tho Court of Wards 
had asHumod the management of the cHtato of R ; 
that tho assessment had acconlingly been increa- 
sed; and that defendant had «lcclined to accept a 
lease at an onhaiicod rate and to execute a, c.ountur- 
part. 8 denied that ho hold on wrviee tenure, and 
sot up a gift from one of the ancoHtors of H. Held, 
that, as S failed to prove tho alleged gift and had not 
traversed E*s allegation that ho was entitled to re- 
sumo the grant whon the services were not niquirod, 
and as it was proved that thj kist haci l)oen enhan- 
ced on one occasion without objection from S, there 
was ovidoneo to warrant tho cunidiision that the 
village was noithor inam nor granted in |inr|jotuity 
bunioned with a oortain servico, and that R was on- 
titlod to tho onhancod rate claiinod. Sitarama- 

BAZU V. ilAnANADA Na HAVANA 

I.L.B,8Mad.867 

81. Landlord and 

tenant — Service tenure with rent — Enhancement of 
rent — Resumption — Onus probandt. In a suit 
brought in 1886 by a zamindar to recover an ostate 
grantod by his prodooessor to tho prodoccssor of tho 
defendant on a sorvico tonuro, a small monoy-ront 
lM»ing also rosorvod, it appeared that in 18M tho 
right of tho plaintiff's prodoccssor to remt had boon 
establishod by suit, but thon* was no ovidoneo that 
tho service was then disponsod with, but in 1885 it 
was intimatofl to tho defendant that the service was 
disponsod Arith, and a notice to quit was given to 
him ; the option of holding tho estate at an onhancod 
rent wrs, however, given to him at the same time. 
Held, that tho plaintiff was not prooludod by any 
implied contract from ineroasing tho rent ; and that 
tho burden or proving tho ploa that tho plaintiff 
was not ontitlod to ojoct lay on tho defendants, 
and had not boon discharged. Mahadbvt v. Vtk- 
RAMA . . I. L. B 14 Mod 806 


88. Orant of service 

tenure rent-free — Assessment of rent by settlement 
officer when service no longer required— Rotn. Ad 
VI of 1862. The talukhdari sottlomont officer hav- 
ing asHOBsed rent-free land, on tho ground that it 
bod been grantod for servico, and that service was 
no longer required : — Held, that this was not a sufB- 
oiont defence to an action by tho holder of tho land 
it not boing shown that by tho tei^iiB of the grant 
(assuming that there had boon a grant of an estate 
burdened with servico) tho estate uas determined 
by tho remission of tho servico. Kjcval Kubbb v. 
Taluxdabz Sbttlbmbnt Offiobr 

I. L. B. 1 Bom. 688 


88 . 


Lands hdd on 


BO, -- Mjmwun vi* 

WfamUnwerssumiAle at wiU on reaaonMe notice 
What amounts to reasonable notice considered. 
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A ▼illagft and its hamlets had been given by 
a plaintilfH anoestora to the anoeiton of the defend- 
ante on amanm flervioo. Plaintiff now required 
the defendants to hand over the landt and hM ser- 
ved two notices on them to that effect. The first 
of such notices had been served less than throe 
months before the end of a fasli ; in the socondf suit 
was threatened in default of re^y within ton days. 
HMf that lands hold on amaiam tenure are resum- 
able, and that the ^fendants had no permanent 
ri gh t of tenure, //eld, furthor, that, before such re- 
sumption of lands can take place, reasonable notice 
must be given ; and that the notices which hail boon 
served were insufiiciont. Nahasayya v. Vbnkata- 
oiBi Rajah . I. L. R. 28 Mad. 882 

See Unidv Rajaha Rajb Boomaranok Baha- 

DUB tl. ^MBUASAMY VkNXATADRY NaIDOO 

7 Moo. I. A. 128 

84. - Jogir grankd 

to gorait or tfiUage waiehniafir—JUaumption ly 
nmindar — Liability to ejetimetU — Notice to quit. 
A service tenure created for the poiformanoes of 
services, private or personal, to the aamindar may be 
resumed by the samindar when the services are no 
longer required, or when the granteo of the tenure 
refuses to perform the services. The distinction 
between, a nant of an estate burdened with a certain 
service and an ofiioe the performance of the duties 
of which is remunerated by the use of certain 
lands pointed out. Sannayaai v. Hciur Zamindaf^ 
L L. JR. 7 Mod. 268 ; HurrogMnd Maha v. Aam- 
fvtno Dey, /. L. S. i Cede. 67 ; Sfoeah Chunder 
Bat V. MadKuh Moehee, 8. D. A. (1867), p. 1772 ; 
NUnumey 8ingh Deo v. Oovemment, 18 W. R. 321 ; 
Unide Rajaha Raje Bammairauze Bahadur v. 
PemnifiAamy Venkaladry Naidoo, 7 Moo. I. A. 
128 ; Foihea v. Meer Mahomed Takee, 13 Moo. 
I. A. 438 ; LRanand Singh v. Munorunjun Singh, 
13 B. L. R. 121 : L. R. I. A. Sup. Vol. 181 ; and 
Mahadetd v. Vtitfafiia, I. L. R. l4 Mt^ 363 
referred to. In a suit for resumption of jagir lands 
granted by the zamindar to a gorait (village watch- 
man), the lower Courts found that the grant was 
ma^ in favour of the defendant’s ancestor more 
than twelve yean before suit and desrended from 
father to son, who was allowed to rctain poBBossion 
wi^out rendering servicea to the zamindar, and 
tha t the zamindar could not prove the terms of the 
grant. Held, that the facts found did not legiti- 
mately load to the inference drawn therefrom that 
the tenure was of a permanent character, but that 
the defendants could not bo ejected without notice. 
RaDSA FbBSHAD SlKOH Budhit Dashad 

I. Ii, B. 28 Oalo. 988 

35 , Ruumptioa of 

eerviee grant. The plaintiff sued for possession of 
three villages granted by his predecessor to the 
ancestors ol tiie defendants on the ground teat the 
villages had been granted on servioe tenure, and 
ihathe was entitled to resume teem. HM, on tee 
evidence, teat the plaintiff was not entitled to re- 
sume the viUages. Viziavaobak Mababajah v. 
Sttabaxabaiu • I. Ii. B. 19 Mad. 100 


81IBV10SI TBNUBB— eoaid. 

land granted with condition of senses— 
ae rtmuneration for eervice^-^rviee attached to grant 
; of hcfeditairy offlcer---AdverH poaaeamonr^ 

' Land granted with a condition of servioe attach^ 
to the grant cannot bo resumed when the service is 
rio longer required. But land granted as remunera- 
tion for service may bo resumed when the servioe 
is no longer required, except when there has been 
a grant of an hereditary office to those who are to 
perform the service. In that case, the land can 
only bo resumed when the need of such service alto- 
gether ceases. Where the services are still requM, 
and the grantee has a right to the hereditary office, 
he cannot bo deprived of the land on the men 
ground that the grantee prefers to appoint some 
one else to officiate. The ancestors of the plaintiff 
appointed the ancestors of the defendants as here- 
ditary kulkarnis, and granted to them oertain lands 
as remuneration for service as kulkarni and as kar- 
kun. The service required as karkun ceased in 
1863-04. Mombon of defendants* temily officiated 
as kulkarnis for more than two hundred yean. 
They continued to officiate till 1 887. Their services 
were then dispensed with, and a stranger was ap- 
pointed kulkarni by the plaintiff. In 1804 tec 
plaintiff sued to recover all the lands. Uedd, (i) 
that the appointment of the defendants' famfly as 
hereditary kulkarni was valid, (ii) That tee ofaim 
to recover possession of part of the lands aasigned 
for the remuneration of the defendants as karkun 
was time-barred by the defendants’ adverse pos- 
session since 1863-64. (iii) That the ^fendants’ 
possession of the lands assigned for the remunera- 
tion of the defendants as kulkarni was not adverse 
to the plaintiff previously to 1887, but that, as the 
hereditary kuHmrnis of the village, the defendants 
wore ontitlod to enjoy the land to long as the se^ 
vices of a kulkarni were required, whether their 
services were accepted or were refused, provided 
they duly discharge the duties of tee office should 
their services be required. Bhimapaiya v. Ram- 
GSANORA Bhzmbao I, Za. B. 82 Bom. 482 

87 . Non^performai^ 

of eervke, effect of— Advene poaeeaeion—Liniita^ 
tion, liability to. Where lands are held as remu- 
neration for services, the fact that no services have 
been performed does not of itself make the holding 
adverse. To make the holding adverse, there must 
bo a refusal to perform service or a claim to hold 
the land free of service. Komabqowda v. BaiMAn 
KmHAT . LL. A.98Bom.eoa 

88. Non-performance 

of eerviee— Payment of aeeeeement by mortgagm^ 
Change of title— Redemption. Plaintiff was the 
holder of oertain inam lands, which were 

from payment of assessment in oonaideiatlon of U 
rendering oertain services to Govemmenk In Im 
tee lands were mortgaged to defendant, on con dWy 

teat he was to enjoy the usuf root in lieu of inteisit. 
In tee temine of 1870 plaintiff left the vill ags,_ W 
as no servioe was rendered, Government appoiiM 

another person to perform tee service and demanoed 
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payment of the full aaflenment from defondanti 
^fendent paid the aanMinent and oontinuedin poi* 
aeBinon. Ait Government did not forfeit the hold- 
ing. and the lands continued, as before, in plainUff*! 
name in the vatan register. In 1806 plaintiff filed a 
suit to ledeem the lands. Ifeld. that, in the absence 
of a declaration of forfeiture of the holding, the steps 
which Government took to recover the assessment 
' in lieu of service had not the effect of creating any 
change of title, and that the plaintiff was themore 
entitled to redeem. Bhima v. Raohavendra- 
4UiAByA . . L L. B. 24 Bom. 482 

89. Chakennlamd^ 

Chawkidofi diUiea. In a suit for the resumption of 
certain chakcran lands on the appellant’s talnkh. 
Govommont contended that the lands were appro- 
priated to the maintenance of a ehnwkidar. and that 
the holder of those lands was liabht to the perform- 
ance of none but police or chowkidari duties. The 
talukhdar (appellant) contended that the lands were 
gram surinjami lands not liable to the performance 
of any but personal services to him. and not legally 
appropriated for the performance of those services, 
but resumablo by him. .ffeld, by the Privy Council, 
that the lands in question were to bo considered as 
a])pronriated to the maintenance of a chowkidar in 
the talulA ; that the right of appointing such officer 
belonged to the talukhcfor ; and that such officer was 
liable to the performance of such services to the 
talukhdar as, by usage in the zamindari, chowkidars 
were accustom^ to render to the zamindar. JoT- 
KIsnKN MoOKERJKIO V. CoLLKCTOB OF KaST BuAD- 
WATV 1 W. B. P. O. 26 : 10 Moa I. A. 16 

40, ■ — Retumjdion of 

jaghir— Proof of personai mvicM — Grant of nanad 
to jagirdar. Where a sanad granted to the holder 
of a jagir was only a confirmation by the Govom- 
mont and the Rajah of the tenure under which the 
jagir was held, and authorised the jagirdar to remain 
in ])OM8eB8ion and in the performance of the services 
with his brothers, without describing the kind of 
service : Hdd by the Privy Council, that the Rajah 
could not resume the land without proof that the 
MTvices to bo performed by the Jagirdar were per- 
sonal services only to the Rajah. Nilmonet flnran 
Deo V. Govkkwment . 18 W, B. 821 

B.C. in High Court . .6 W. B 121 

4L Forfeiture of tenure-— Aftcn- 

nlioa without grantor's consent. In a suit to obtain 
khas possession of lands which were found to have 
been hold of plaintiff and his ancestors by defend- 
ants and their ancestors upon a service tenure, but 
which the grantees alienate to strangers, without 
any acquiescence on the part of the grantor, and 
then ceased to perform the services, it was heid that 
the defendants had forfeited their right to hold the 
land at all Rakqopal CtauoKiBBUTTy v. CRUir- 
DSRRATBSanr lOW. &289 

42, Befus/U to psf~ 

form ssniesa-^BjeetimmiL A distinct refusal by a 
tenant to perform servloeB incidental to his bolmng 
Mders him liable to ejeotment, HuBBOOOBXirD 
Raba n RiUBimro Dby . Z. L. B. 4 Oalo. 87 


BBBVIOB TSBUBB-ronfif. 

48L - — — - - Tenure resumMe 

at lottt to grantor— Foftee to surrender. Where land 
held on service tenure is resumablo at the will of the 
grantor, the holder cannot be ejected before a reason- 
able notice to surrender the land has been given. 
LAXSBia V . Gkendbi I. L. B. 8 Hao. 72 

44 — ■ Jjtnd tenure-^ 

S? Mokhassedars "’-Distinction between outright grant 
subieet to performance of services, and grant of an 
ofee wUk remuneration from use of Inndsr-^Primd 
faek oumershipSurden of proof of right to rject or 
resist ejectment. The tenure known n^ ** mokhassa " 
is one which is created by an assign ment of a village 
or land to an individual, either rent-free or at a low 
qnit-rent. on condition of sorvico. Where the 
grantor of land on mokhassa tenure has made the 
grant os payment for services in lieu of money, 
senMe that he may discontinue the employment 
and, with it, tho remuneration, and resume the 
subject-matter of tho grant But when the grant 
was outright, subject only to tho performance of 
certain services, the grantor is only entitled to insist 
upon tho performance of tho services, and is not 
enlitlod to eject tho graiitocB until suc^h performance 
is refused. Where the lands granted wore the lands 
of tho zamindar, and tho grant was on the condi- 
tion that services should bo rendered, and that 
a certain sum should be payable to the zamindar 
in recognition of his ownership, primd facie the 
ownership would remain with the zamindar : iffaiwii- 
yttsi V. Saluf Zamindar, i. L. H. 7 Mad. 26S ; and 
the bunlcn of proving the plea that tho plaintiff was 
not entitled to eject would lie on tho person resist- 
ing ejectment : Mahadevi v. Vikrtima, 1. L. Ji, J4 
Mad. M5, referred to. A village was granted on a 
quit-rent of R 144 per annum, and on condition that 
the grantees would provide the services of certain 
persons to act as custodians of the samindar’s pro- 
perty and to give personal attendance on tho zamifi- 
dar. Theso services wore rendered intermittently, 
and not continuously, and batta was paid to the 
grantees when on duty. Tho quit-rent had never 
boon varied throughout a period of 120 years, and 
tho land descended hereditarily from father to son, 
there having been no instance of resumption during 
that period. Moreover, tho present holder of the 
rarntfufort hod taken leases from the mokhassadftrs 
OB if they were tho owners of the land, and hod pur- 
chased other lands from them. Held, that the 
village had been granted in perpetuity to tho 
mokSassadars, and that tho present holder of tho 
zamindari was not entitled to dispimso with the 
services and resume tho lands. Forbes v. Meer 
Muhamed Tuques, Id Moo. I. A. 43S at p. 464, and 
Koetdeep Narain Singh v. The Government, 14 Moo. 
I. A. 247, followed. Sobhanadrt Appa Rao v. 
Vansatanabasiiiha Appa Rao (1902) 

LIi.B28Mad.408 

45. — Grant of land for 

serviees^^^hant inlieu of wages’-Right of grantor to 
resume land, when services are not required^Grant 
of mokhasah viUage for kng period at wnearging wit- 
reM^Besumptian, suit for. Where a grant of land 
is subject to a burden of service, and is not a mere 
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gnuit inliou of wages, tho grantor hiw no right to 
put an end to the tenure, whether the aervicos are 
performed or not. an long as the grantees are willing 
and able to perform the services. Lulanund Singh 
V. Munoorunjun Singh, L. Jt. L A. Sup, Vol. 181 : 
13 B. L, Jt. 124, foUowod. A mokluuah villago hod 
been held by the defendants and their ancestors in 
a yearljjr quit-ront of R144 fnim a period antecedent 
to the introduetion of the British Government on 
conditions of service to provide a specified number 
of men as custodians of the grantor’s properly and 
to attend him on hunting or military expeditions. 
.The services were rendered intermittently and not 
continuously, and batta was paid to the grantees 
when actually on duty. The quit-ront hM never 
varied for a period of ISM) years, and there had boon 
no interference with a devolution of the property 
from heir to heir nor any instance of resumption 
during that period. UM, in a suit for resump- 
tion by the zemindar, that ho was not entitled to 
dispense with the services and resume the villago 
at his option. Venkata Narasimua Appa Rao 
P. SOBHANADBI ApPA RaO ( 1006 ) 

l.L.B.seHad.6S 
■.0. L. fi. 28 1. A. 46 
10 O. W. N, 102 


40, . Occupancy rigid 

~^ervice4cnure—Under4enaids, if can aeguire oeeu» 
paney-^Ejeeimeni — Boliee to quit. When land was 
granted to a person as a serince-tenure, the condi- 
tion being that ho was to hold it in lieu of sorvicca 
to be performed by him as chowkidar : HfM, that 
tenanta under him did not acquire occupancy rig^t 
bj holding the bnd for more than 12 years. Held, 
further, that on the death of the grantee, the grantor 
was entitled to sue the under-tenants in ejectment 
without previously serving them with notices to 
quit. Anaar Ali Jemadar v. C. E. Orey, 2 C. L. J. 
403, referred to. Mritunjoy Roy Ciiowdhry v. 
Kenatullah Nabya (1006) . 11 0. W. If. 40 


47. ; Dlgwarl tenure— ih'gisaf of 

OhtUTaitra in Jhcria — Pdict dutiea — Qoveinmcid 
eontrU-^RighiB of the wmindar^Rigld in mb-ioil — 
Mokurari hose of under-ground righU granted hy 
Digwar, stii'i hy zamindar questioning^Goveffmerd 
a nucuary party. The Digwar of Tasra and Raha- 
raband in Jhcria has been holding under a tenure 
which is ancient and hereditary, subject to the pay- 
ment to the zamindar of a fixed rent only, and on 
condition of the performance of certain police or 
pnblio services for the duo discharge of which t^ 
Bolder has been responsible to the Government, 
which alone has exorcised the power of appointment 
to and dismissal from office. His position is ana- 
logous to that Of the Ghatwals of Birbhuro. The 
under-ground rights, including mining rights belong 
to the Digwar, the right to receive the fixed rent 
alone being reserved to the zamindar. SrWam 
CJmkrtdnAiy v. Kumar Bari Narain Singha, 10 0. 
Wn N. 426 ; o.c, 3 0. L. J. 69, followed. Govern- 
ment has an interest in maintaining intact ^ 
moused sot apart for the remuneration of the Dig- 
war, and it has all along assumed itself to possess 
the right to do so. Where therefore the samindat j 


BBBVIOB TBirUBB-Hxmcld. 

instituted a suit against the Digwar with the objeet 
of eetablishing his exclusive right to the sub- 
soil and minerala Held, that the Government was 
a necessary pirty to the suit. Bbojo Nats Bosr 
9. DuROAPBBSADSiNon (1907) 12 o. W. IF. 190 

40, — — JUiumpHom^ 

Digwaraof JUmgwhr^DianiMmdhy Govemmad and 
f s-ssfUsmeaf with them aa aikmi taloollBdara~~-l>efauU, 
proof of-^Aet Vlll of 1878, settlement under-^Effeet. 
The Digwari service in this case oonespondod 
closely with what in other cases have been termed 
ghatwali. There is nothing in the use of the term 
Digwar to raise any presumption in favour of the 
contention that the holders of land by a service so 
named hold as personal servants of the Rajah. If 
anything, the presumption would seem to be the 
other way. The pou'er of Government, although 
generally exercised through the Rajah, was always 
recognised as supreme with respect to the supervi- 
sion over the Digwars in regard to the disoharge by 
them of their police duties. The Rajah of Ramgurn 
never possess^ or exercised a right to dismiss the 
Digwars and to resume the Digwari grants, save in 
oases of default ; and by the terms under whi^ 
persons held Digwari grants, no such power was 
given or reserved to the Rajah. The by 

Government of the Digwars and the substitution 
for them as a new system of rural police supposed 
to be of superior qu^ity did not entitle the &jah 
to resume tiio lands as for default. The subsequent 
settlement of the lands by Government, purporting 
to act under Bengal Act VIII of 1878, with the 
dismissed Digwars, treating them as sikmi tidook- 
dars , and imposing on them assessments, for road 
and police purposos on an amount far beyond the 
burden which previously rested on the holdings in 
the shape of supifiyiDg patrols, amounted to a con- 
tinuance in the form imposed by statute of their 
public duties. There was no default. * Nax 
Nabazn Itoon V , Texait Ganjeu (1889) 

12 G. W. JE. 170 


BBBVIOB UNDBB BABT INDIA COM- 
PANY. 


See DoxioiLa 
BEBBIONB OA8B. 


I.L.B.4Oalo.lO0 


See Cbininal Pbooedube Oode, as. 486, 
438 I.1I.B.1A1L410 

I.L.B.4O41O.10 
7 aL.B. 10 B 
I.L.B. 2 Aa 07 O 
aiW.B.41 

Su OmnitfAL FBOonnna Oopi, » 

nnm. 1 


SnSSIOBB OOUBV. 

/Sm OmmifAL Fpoemun Oo»% w SSi- 

a 7 . . . aaw.a.w* 

AwCramuii Ppoanvu 
449 . . L I. B. 29 Boa. an* 
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BBSaZOira OOURT-comU. 

eonunltment to— 

See CoMMinuNT. 

See Cbduxal PBocsBDiNOflk 

I. Ii.lL 8 AIL 268 
B. li. B. Sup. YoL 760 
I, L. B. 8 Bom. 812 
L L. B. 10 Bom. 200 
I. L. B. 17 Mad. 402 
See Baoistratb, jubisdiction or— C ok- 

MTTMBNT TO SbSSIONS CoUBT. 

flndiiiff of. If binds Civil Court- 

dee Evidbncb 18 C. W. M. 601 

SEBBIOBS JIJDQB. 

See Chabob to Jubt. 

See Falsb Evidbbcb— Obvbbal Cases. 

6C.W.B.616, 680 
See liEViaiON— C biuinal Cases— Miscel- 
laneous Cases. 

L If. B. 26 Mad. 189 
dee Sessions Judge, jubisoiction or. 

^ — case heard by- 

dee Cbdunal Pbocekoings. 

1. Ii. B. 6 Calo. 00 
I li. B. 20 Mad. 446 
I. L. B. 22 Mhd. 16 
I.i:..M17AlL86 

See Reference to High Court— Cri- 
minal Cases 7 N. W. 211 

14W.B.Cr.26 
20 W. B. Cr. 60 
L Ii. B. 2 AIL 771 
6 C. L. B. 246 
I. Ii. B. 8 Cala 786 
I. L. B. 9 AIL 862 
I.Ii.B.10 AIL 146 
1. li. B. 28 Bom. 000 
I. L. B. 27 Calo. 296 
4C.W.N.688 
LL.B. 28 Calo. 249; 260 

See Verdict OF Jury— General Cases. 

See Verdict of Juby— Power to inter- 
fere with VEBDicra 

duty of— 

dee Judgment-Cbiminal Casebs. 

7C.W.M.80 
dee Pleader— A rroiNTMENT and Ap- 
PEABANGE . I.L. B. 28 Calo. 408 

dee Praciioe— Cbdunal Cases— Rule 
TO SHOW Cause. 

See Refbbenob to High Coubt— Cri- 
minal Cases . 7 O. W. N. 846 

10W.BCr.60 
I li.B.18Mad.848 
L Ik B. 86 Calo. 666 
40.W.ir.088 


8B88ION8 JUDOB-eoiielJ. 

■ — ■ — duty of— eoNeM. 

dee Revisiok— Criminal Cases— Dis- 
charge OF Accused. • 7 C. W. N. 77 

dee Verdict or Jury— General Cases. 

I. L. R 29 Bom, 786 
7C.W. N. 186 


powers of— 

See Charier— Alteration or Amend- 
ment OF Charge. . 6 C. W. N. 72 

See Criminal Procedure Code. ss. 447, 
449 . I. L. B. 20 Bom. 676 

See Remand . I. L. B. 82 Calo. 1060 

Obligation to form Independent 
opinion on ease— Gptntbn o/ commuting Mtujie- 
trate^ reference io, by Setutions Jvdge in hie jmlg- 
menu On a cane tho clooieion of which is yoetocl by 
law in him sitting with asBossoni, a SoBsions Judgo 
is bound to form his own opinion, aidod by tho 
aasosMrs indeed, but quite independent of any ex- 
pression of opinion on tho part of the committing 
Magistrate. Tho Judge's roforenco in his judgment 
to tho opinion of tho committing Magistrate was 
hold to bo wholly irrolovant and wrong. Dbwan 
Sing v. Queen- Empress I. L. B* 22 Calo. 806 
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dee Bail . . 1. L. B. 1 All. 161 

1 B. L. B. A. Cr. 7 
24W.B.Cr.7,8 


dee Charge — ^Ai^tebation ok Amend- 
ment OF Charge . 26 W. B. Cr. 8 
7 C. L. B. 148 
I. li. B. 8 All. 066 
I. L. B. 12 AU. 661 

See Charge— Form of Charge. 

I. L. B. 28 Calo. 484 


dee Commitment 2 W. B. Cr. 44 
I. Ii. B. 18 Calo. 121 
I. L. B. 10 Bom. 819 
I. L. B. 8 All. 14 
I. L. B. 16 AU. 206 
I. L. B. 28 Calo. 860 

dee Criminal Pbocedube Code, bs. 430, 
438. 

dee Criminal Procedure Code, a 437. 

L L. B. 12 Calo. 622 
I.L.B.9A1L62 
I.L.R. 12 All. 484 
L L. R. 14 Mad, 884 
I. L. B. 22 Cala 678 
LIi. B. 27 Calo. 668 

See Criminal Procedure Code, a 487. 

I.L.B.i4 A1L864 


dee Criminal PBOCEEoiNoa 

I.L.B.17 A1L86 

See Dischabob of Accused. 

LL.M24Mad.188 


16 Z 
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8u High Court, jurisdiction or. 

1. 1.. B. 84 Oalo. 48 

8u MAOiaTRATB— R r-trial or Oasis. 

1. Ii.B28 0alo.412 

8u, OrriNCR rblatino to Documrnts. 

I.L.B.iaMad.04 

8u Possession, Order or Cbdonal 
Court as to— • 

' LiKEunooD or Breach or the 

Peace I. L. B. 28 Oalo. 416 

Decision oi Magistrate as to 
Possession . 6 O. W* N. 71 

8u Reformatory Schools Act, 1807. 

4 O. W. B. 226 

Ses Rroistbation Act. 1677,8.83 (1866, 
s. 86) . e B. L. B. 682 : 688 note. 

8eit Revision-— Criminal Cases— Acquit* 
TALS . . . 7 0.W.N.711 

8ee Sanction roR Prosecution— Power 
TO GRANT Sanction. 

8 Bom. Or. 126 
1. 1.. B. 2 Bom. 884 
L L. B. 2 AU. 206 
1. I..B.10AU.682 

See SEGURirr roR Good Behaviour. 

24W.B.Or.lO 
I. li. B. 80 qalo. 166 

See Sessions Judge. 

1. Offence under Bom. Beg. 

ZVII of 1827, e. 16— Cnmtnid Procedure Code, 
1869. An offence under a 16, Regulation XVII of 
1827, being jranisbable by imprisonment for seven 
yean was triable exclusively by a Court of Session 
under tbe provisions of the schedule of the Code of 
Criminid Procedure Amendment Act (Vm of 1869). 
Reg vl Ajam Dulla . . 8Bom. Or. 116 

2. Offence under Opium Begu- 

lation— Bom. Peg. XXI of 1827. a. 7---Criminal 
Proeedvre Code, 1861, aa. 21 and 401. Although 
the effect of s. 21 of the Code of Criminal Procedure, 
1861, was to give exclusive original jurisdiction to 
the Magistrate of the district in the trial of oases 
under a 7 of Regulation XXI of 1827 for abetting 
the emugi^g of opium, that s. 21 did not exclude 
the appellate jurisdiction vested in the Court of 
Session a 409 of the Code. Reg. v. Sadu 
Dadabbaz 8 Bom. 166 

8. Oflisnee under a. 26, Bail- 

wayB Act CSVZn of 1864)— (Mer /or /rMAfrtdl 
A railway watchman was charged before a Head 
Assistant Magistrate with an offence under a 26 of 
Act XVin of 1864. niat charge was dismissed, 
but tiie Sessions Judge ordered a fMh trial Held, 
that in so doing the Sessions Judge acted without 
Juriediotion. Anonymous 6 Had. Ap. 41 

4L Ofllmoe under Begistration 

Atitoa. of 186^. B. Od^Abeimeni of falae 
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— coaftl 

pefsoEcSba of wUneaa before Begialrar. The Ses- 

false peSnoution ofawitndts More a BegistSnw^ 
Assurances under a 96 of the Registration Aet 
(XX of 1866). Queen v. Sheogolam Das 

6 B. Za. Bb B. B. 682 • 16 VIT. B. Or. 68 

6. Order of Haglstrate attach- 

Ing land— Crtminnf PToceifttfs Code, 1861, a. 819. 
A Sessions Judge had no power to interfere with an 
order of a Magistrate attaching disputed land under 
a 319 of the Code of Criminal ^oedure, 1861. 
Hurbonath Chowdhry V. Rajender Chunder 
Rot 16W. B. Or. 1 

0, I CrinUfud Prooa- 

dure Code, 1861, a. 319 — Appeal from MagiaMe. 
Held, that the Sessions Judge had no jurisdiction 
to hear an appeal from the order of a Magistrate, 
under s. 319, Ch. XXII of the Criminal Procedure 
Code, 1861, and that the object of the chapter 
was to prevent breaches of the jMaco likely to be 
occasioned and not the adjudication of title. In 
the mailer of the peHtion of Durr Ram Misr 

1 Agra Or. 28 

7 . Appeals tram Bentencesof 

Juatioa of the Peace acting under Act 1 of 
1868. The Sessions Court has jurisdiction to hear 
appeals from the sentences of a Justice of the Peaoe 
a^ing under the Merchant Seamen’s Act (I of 
1869). In the mailer of the peUlion of Evans 

2 Mad. 478 

8. Offence under Penal Code, 

B. 408, and under a 28, Act V of 1861— 

Power of Seaaiona Judge after aeguUkd on former 
rharge. Where an accused was charged before the 
Sessions Judge under both a 409, ]^nal Code, 
and under the special law, a 29, Act V of 1861, and 
was acquitted under the former section, it was 
held that the Sessions Judge could not convict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law. Queen v. 
Bhoobun Singe. Bhoobun Singh v. Queen 

9W.B.Or.88 

8. Power of SaseionB Judge to 

add charge and try it— AdJAiba of charge 
triable by any Magiatrale^-^Criminal Procedure 
Code, 1882, a. 28. Subject to the other provisions of 
the Criminal Procedure Code, a 28 mves power to 
the High Court and the Court of Session to try 
any offence under the Pbnal Code ; and the provision 
it contains as to the other Courts does not out down 
or limit the jurisdiction of the High Court or the 
Court of Session. Three persons were jointly oom- 
mittod for trial before the CSonrt of Searion, two w 
them being charged with onlpaUe homicide ng* 
amounting to murder of J and the third 
I abetment of the offence. Atthe tiialthe Sesyns 
I Judge added a charge against all the aeeusy^m 
• oauBinehurtto C, and convicted them upon hw 
the oranal charges and the added. bhaige. ZBO 

assault upon C to(Mc place either at the same taw 66 

or immediately after the attack whieh fesunsd m 
the death ofJ. BsU^that the Seasloni Jtid|6 m 
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power, under ■. 28 of the Code, to trv the oherge, 
Mfluming that ho had* power to addlit. Qunv- 
EuFREes V. Khaboa L L. B. 8 All. 666 


10 . 


Cnmimd Proee- 


oTsmiiHif i'foce- 

diffe Coitf i872f s, 231 — OonvicliM oh fresh charge 
in support of which there teas no evidence before 
Magistrate. R, having been committed by a Hagie- 
trato for trial by a Sessiona Court on a charge, 
under a. 202 of the Penal Goclo, of having inten- 
tionally omitted to give information which ho waa 
legally bound to give roapocting a miiidor, pleaded 
guilty, on hia trial, to the chaigo on which ho was 
committed. Upon the application of the Public Pro- 
secutor, the EMona Judge, under proteat on the 
part of the priaonor, added a charge under aa. 100 
and 201 of the Penal Code of abetting 0, a female oo- 
priaonor charged with having aaaiated in burying the 
body of the murdered penson, required R to plead 
to the oharge, and, liaving tondored a pardon to 
and examined U aa a witneaa, convicted and aon- 
^ yeara’ rigoroua impriaonmont. 
/ftto, that, aa thero waa no evidonoo before the 
Magiatrate to aupport the charge againat R framed 
by the SoaaionB Judge, the action of the Judge 
waa vUra vires and the conviction on the added 
(harp! BM, alao, that, inaamuoh aa the 

NiSKioiiR Judge conaidorod R more culpable that 
the proper oourae would have been to have 
^journod the trial, aont the record to the 
Magiatratn, apd auggeatod an inquiry aa to 
Whether there waa ground for a more aerioua 
cliaigo againat R, SenUde ; The object of reatrict- 
ing a ^saiona Court from taking cognizance of 
any olTonco (cTOopt aa provided in aa. 465, 
472. 474 of the Cnminal Procedure Code), unleaa 
tho acciiBod peraon haa been committed by a Ifagia- 
w to Bocure to the priaonor a preliminary en- 
quiry which affords him an opportunity of becoming 
oircuraataneea of the offend 
? ^ ^ "‘•ke hia defence. 

F ^ Kovilaoatha Rama Varma Raja 

''QiTEKN I.L.B.8Mad.861 

by Without Toommlttal 

at Code, I 86 I 9 

* Seasiona Judge acted 

theSwHfons 
^ drfwio, and 
8 W, witnonoa Qumr r Binio Dim 
,10W.B.Or.^ 

-I wJinr;: — lOgJwfafw-trialoiiaBpeal 

It& competent to a Onnit 

^ ‘‘ inwm^i ^ ?* Pipooednio 

“ """W aMl do* XI of 1874» to ord* 
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— eoald. 

a re-trial of a case which ia before it on appeal In 
the matter c/ Siura Mahomid . S O. JU R. 611 

18. - Power to give Judgment on 

ewidenoe partly recorded by predeoeeaorL— 

Mminal Piroeedwe Code, 1872, s. 328. Tho power 
given by tho Criminal Procedure Code to a Magis- 
trate to pronounce a judgment upon evidence part- 
ly recorded by hia prodeceasor and partly by him- 
aelf does not extend to a Seasiona Judge. Tabada 
B aladu V. Qubbn I. L. B. 8 Mad. 118 

Qubbn ti. Rijooonath Dass . 23 W. Bi Or. 69 

14. Power in regular appeal— 

Insumient evidenee-^AequOtal If tho evidenco 
which cornea before a Scaaiona Judge in a regular 
appeal from a Bfagiatrate’a order ia not auflicient 
to rcamnably aatiafy him that the priaonera have 
been rightly convicted, ho ought to acquit them. 
In the maUer of the petition of Kheraj Mullah. 
Khebaj Mullah v. Javab Mullah 

11 B L. B. 88 : 80 W. B. Or. 18 

16. Power to euepend sentenoe. 

A Scaaiona Judge has no authority to auapend 
hia own sentence. Anonymous . 4 Mad. Ap. 8 

18. — A ScRHioiiB Judge 

has no power to suspend a aontence in any caao 
unloBB there ia an ap^l Anonymous 

6 Mad. Ap. 1 

Ho ahould state dialinotly whether ho agreoa 
with tho venlict of the jury or not Queen v. 
CuANO Baodee . 7W.B.Gr. 6 

17 . Power to prevent prisoner 

firom appealing^/ftpAf to appeal. It is not tho 
pn»vinoo of the Sosaiona Judge to decide wWher 
a prisoner has a right of appeal or not ; ho ia bound 
to allow a priaonor, whoso conviction he has con- 
firmed, to execute a vakalatnama to appeal. 
Queen v. Vaiyapuri Qaundan 1 Maa 4 

18. Mitigation of sentence 

without apl^aX Held, that a Seasiona Judge 
has no power to mitigate a aontence pasaod upon a 
prisoner who has not appealed to him. Reg. v 
Muliya Nana ... 6 Bom. Or. 24 

18. -V — Power to sentence on ap- 

peal from decision of Magistrate— Uommu- 
talion of seiUence. A Sosaiona Judge cannot, on 
appeal from a Mogiatrato’s dcciaion, inflict a term of 
imprisonment in commutation of a fine longer than 
that which the Magiatrate himself could have in- 
flicted. Rncf. V. Hari bin Vithoji . 1 Bom. 189 

20. Alteration of sentence in 

appeal— Nahaecemsiif of senteneo^Appellate 
OowVe power to alter a sentence of fine into one 
of tmprteonmenf — Crtmtnaf Procedure Code, 1882, 
a. 423. A Sessions Judge has no power to enhance 
a sentence in appeal by altering a sentence of fine 
into one of imjirisonment. Queen-Empbess v. 
Bansano Dada • L L. Bi 18 Bom. 761 

QuiEN-EMrsESS a Laghki Kant 

L L. B. 18 AIL SOI 

16z2 
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SL Power to pass eentexioeof 

death— murder— O^ence before Pentd 
Code came into operation. In a oaao of affray 
attended with muraer, in which the offence was 
committed before the Penal Code came into force, 
it was held that a SeMUone Judge had himfielf 
power, under s. 4, Act XVll of 1862, to paH8 
fientonco of death, instead of n^ciring the matter 
for confirmation of the High Goort. Qctkkn v. 
Bubti Singh 14 W. H. Cr. 76 

8S. Amendment of sentenoe— 

Alteration of eonvietion-^Criminal procedure Code.^ 
1861, e. 22. Held, that an order of a SesHions Juilgc, 
by which he alto^ a conviction by the Assistant 
SessionB Judge of ** dacoity ’* to one of '* robbery *' 
was illegal, not being an amendment of a sciitimco or 
onlor within the meaning of s. 22 of the Criminal 
Procedure Code, //eld, further, that, if the accused 
were, in the opinion of the Sessions Judge, impro- 
perly convicted of " dacoity,'* ho ought to have doc- 
fined to confirm the sentcnco and to have loft them 
to bo charged with and tried for " robbery.'* JIrci. 
iiL Thomksit .... 6 Bom. Or. 22 

28. Goneurrent Jnriadiotion 

with Magistrate — Criminal Procedure Code, 
1881, 9. 434 — Report to High Court. A full-power 
Magistrate was not immediately siibordinato to the 
Sessions Court, and therefore a Sessions Judge hod 
no concurrent jurisdiction with the Magistrate of 
the district, under a 434 of the Codo of Criminal 
^cedure. His proper course, if he thinks that an 
illegal sentence or omer has bran passed by a full- 
rawer Ma^tratc, is to mako a report to the High 
Court, which will then, if it thinks fit, call for the 
proceedings. Reg. v. Siiivasafa . 7 Bom. Cr. 78 

24. Power to call for and refer 

to the High Court proceedings ofMagie- 
trate--Crtffitnal Procedure Code^ 1869, s. 23. 
Hrld, that under the provisions of a23 of the Code of 
Criminal Procedure, 1869, a full-power Magistrate 
was, for the purposes of a 434, immediately subor- 
dinate to the Magistrate of the district, and not to 
the Court of Session. The Sessions Judge theredore 
had no power to call for or refer to the High Court 
moeedings in a case before a full-power Magistiate. 
Bio. V. Keshaysiixt . 6 Bom. Cr. 74 

25. Power to refer to High 

Court— CTnneeeirsfify reference to High Court. 
Where an impeal is preferred to a Sessions Judge 
from the order of a Magistrate which he considen 
illegal, the Sessions Judge should himself deal with 
the COSO, instead of referring it to the High Gburt 
Quun V. Nussuboodoein Skaswal 

llW.B.Gr.24 

26. — ! Power to call for report 

feom Magietrate— Power to eaU for record and 
proceedings. A Sessions Judge ought not to coll for 
a report from toe Magistrate of the district in any 
ease in which it is not competent to such S^ons 
Judge to call for the record and prooeedfogs, e.g., in 
toe ease of a person tried a Subordinate Mh^. 
tiate who hM appealed to toe Distriot Magistrate. 
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--•conld. 

In trials by the Magistrate of the district, or full- 
power Magistrate, in which the Sessions Judge can 
call for the rttcord and proceedings, he has power 
a1s-:> to call for a report. Rxo. v. Girdhar Dharam- 
DAs 6 Bom. Cr. 88 

27. Power to oall for and an. 

mine record — Ahaence of order by Magistrate. 
There was no provision in the Criminal Procedure 
Codo, 1861, which made it lawful for a Court of Ses- 
sion to call for and examine the record of a case trieil 
by a Subordinate Magistrate whore no sentence or 
onler had been passed thereon by the Immediately 
subordinate Court of the Magistrate. Uio. v. 
Bjiaskar Kuabkar 8Bom.Cr. 1 

28. Trial in case committed by 
Magistrate— Bal case was tried without 
complaint. A Court of Session cannot treat as a 
nullity the commitment of a full-power Magistrate, 
on the ground that ho investigated the case, and 
eomnutted the prisoner, without a formal complaint 
being mailc to him, but should proceed with the 
trial in the usual course. Ria. v. Ranchoddas 
Nathubuai .... 4 Bom. Cr. 85 


29, Objection to ir^ 

regularity of proceedings. The fact of a commit- 
ment being made by a Joint Magistrate, who is an 
officer exercising the powers of a Magistrate, was 
sufficient, under s. 350, Coilo of Criminal Proradure, 
to enable the ScBsicms Judge to proceed with the 
trial; and it lay^with the party impugning the 
correctness of the pnKioedings to show toat there 
was no jurisdiction. Qubkn v. Komurooddisi 
SnniDAR . . 18W.B.Or.l7 

80. ~ Power to quaph sentence of 

ABBletant BesBionB Judge— Senfenes submitted 
for confirmation. Hetd, that a Sessions Judge bad 
no power to quash a sentence passed by an ^istant 
Judge, and by him submitted for confirmation, and 
to direct a new sentence to be passed, oven suppos- 
ing the sentence of the Assistant Sessions Judge to 
bo illegal. Reg. v. Murar Trikam ^ . 

6 Bom. Or. 8 

81. Power to quash commit- 

ment for Illegality— Defy to report 

to High Court. The Criminal Procedure Code, IWlf 
did not authorise the Sessions Judge to quash a com- 
mitment on the ground of illegality. If the SesnonB 
Judge is of opinion that the order of oommitnijc® 
should be annulled as illegal, he 
High Court to annul tho same under a 494 « 
Criminal Procedure Code. Queen v. 


92. — Powertoannul 

md Bentenoe— Odense beffond jurjeM^^^ 
ubordinate Court. It is only when a Otnutm 
linate to a Court of SeBsion oonvioto e 
in offence not triable hj Buoh Ooi^ that tna 
if Session can annul the oonvioifon anamn • 
I the prisoner is guilty of an WSL dt 

urisdic^n of the subordinate Oom^ ^ 
le^on should refer toe case to th^HW ^ 
hnunr a Ichabub Dobet * w-mi 
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80. Power to quMh proceedings 

of Magistrate. The order of a SeHuons Judge to 
quash proceedings held before a fuU-nuwer Magis* 
irate annulled as having been made without juris- 
diction. Rso. V. Gobinda bin Babaji 

6 Item. Cr. 16 

Bbo. V. Gopal Lakshuman . 6 Bom. Gr. 26 

34 . Power to quash illegal 

conviction — Giving falae evidence in ju/lieiai 
proceeding. The offence of dving false evidence 
in a stage of a judicial proceeding is not cognisable 
by an Assistant Magistrate. A Sessions Judge on 
appeal cs^n quash an illegal conviction by an Assis- 
tant Magistrate in such a ease. Qitskn v. Hbuiia- 
NUN SiNGir . . 8 W. B. Cr. 80 

36. Power to annul conviction 

and order oommitment--Offeneee triable by 
Magielrate — Criminal Procedure Code (Act VIll 
of ISGif), A J35. The Scissions Judge had no juris- 
(Uution to annul a eunviction and onlcr a commit- 
ment ff)r an offence triable by a Magistrate. 8. 435, 
Act VTJl of 1809, related to offences triable by the 
St^ssioiis Judge. In the ease of Waztr Sinou 

8B. R. A. G. 66 : 12 W. K. Gr. 46 
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•—canid. 

proseoutor. Hdd, that tho order of the Sessions 
Judge was made without jurisdictiun. Qvbbn v. 
Shib CnuNDBR Rai . . 9 W. B. Cr. 67 

40. - Conviction on oonfeesion 

before Magistrate after plea of not guilty. 

A Sessions Judge, after a prisoner upon his trial 
has picked what in clfcct amounts to a plea of not 
guilty, is not justified in convicting the prisoner 
solely upon a confession miulc before the (s^mmitting 
Magistrate. QnxBN v. Hursookii .2 M. W. 479 

41. — Power to interfere with 

order of acquittal -Acquiltof by MagidnUe— 
Criminal Procedwre Code, 1S6U e. 433. After an 
acimscd person hod been acquittcil under s. 265 of 
the Cbdo of Criminal Pn>eeduro. it was not curnix*- 
tent to the Sessions Judge to interfere under s. 435 
of tho same Act^ Rso. v. Venku Narsa 

9 Bom. 170 

42. Power to order commitment 

—Caeee exdiuively triable by Court of Session, 
'file Court of Scssiuii can only onler the commit- 
ment of an accused person in cases exclusively 
triable by it. Qukvn v. Sektul Pkrshao 

6M. W. 168 


Quebn V. Jekthn Kuan . 11 W. B. Or. 46 


80. Illegal conviction 

hy Mngietraie — Criminal Procedure Code, 
1^01, s. 433. Whore the Sessions Judge was of 
opinion that a Subordinate MagistraUf had convicted 
the defendant of an offence which the Subordinate 
^lagiKlrate hod no power to try, tho Sessions Judge 
might, iindc^f a 435 of the CAtde of Crimiiuil Pruee- 
diire, 1801. annul the conviction and direct the 
committal of the accused for trial. Anoeymouh 

6 Mad. Ap. 82 


37. Order to cancel prooeed- 

ing|B of Divisional Magistrate— ProcseJings 
remwing the calendare of SuJbordinale Magietrate. 
A 8(wtiions Judge has no power to direct a Divisional 
Magistrate to cancel his prooeedings reviewing the 
calendars of Magistrates subordinate to him. 
Anonymous , . 7 Mad. Ap. 27 


38. Power to direct Magis- 

trate to commit to SesBiona — Conpktion by 
Magigirate withovi jurisdiction. Where a Magb- 
trale has convicted and sentenced a prisoner of an 
olTence which such Magistrate was competent to try, 
Md the Sessions Judge considered ^ case so 
grievous that it fhould not have been disposed 
w summarily; — Held, that such Sessions Judge 
vim not competent to direct the Magistrate to oom- 
tho prisoner to the Sesrions Court for triid upon 
tne same ohargo. Qubbn v. Hiddun Khan 

2M.W.286 


— 1 Poww to roTone ord< 

••Statrote as to stolon proporty. A D< 

"^strato restored to an aooused mon^ found ; 
“Oum along with stolen property, tho prose 
mmg faiM to prove that the mon^ was his. 

appeal reversed that c 
d directed the money to be made o?er U 


48, •• — Power to commit 

to itself eases not triable exclusively by Court of 
Session — Criminal Procedure Code (Act X of 
1H72), ss. 231, 471, and 472. A Court of Scssiun had 
no power to cc»mmit to itself for trial a cams not 
triable oxdnBivoIy by such Sessions (}ourt. Tho 
words commit tho case itself *' in s. 471 of the 
Code of Criminal PnKmdure cannot (when read in 
connection with s. 231) bo hold to empower a 
Sessions Court to commit such n case to itself. In 
the maUer of Expeehs v. Futteh .Iya Khan 

I. IkB. 4 Gale. 670 
s. 0. In re Fata Iyah Khan . 3 C. L. B. 699 

44. — - Criminal Pro- 

cedure Code, 1861, s. 435. Whero a Judge, under 
a 435 of the CViminal Procedure Code, had directed 
tho Magistrate to commit certain ac^cused persons, as 
also to tako their defence: — Held, that, as the Magis- 
trate could not require tho accused te produce 
evidence nor to make a defence, tho Judge shonld 
not have includod such instructions in his order of 
oommitmeni, but that tho order was not, thoroforo. 
invalid. Qubbn v. Ghasbb . . 4 M. W, 60 

46. False evidence. 

The Sessions Judge has no power to commit a man 
for having given false evidence before tho Magis- 
trate, but he can commit him for having given false 
evidence in his own Oourt, Queen v. Hardyal 
8 B. Ii. B. A. Cr. 86 

40, Criminal Pro* 

cedure Code, 1872, s. 472. L mode a complaint 
against 8 hy petition, in which ho onlv chaii^ 8 
with having oommitt^ offences poniuiable under 
88. 103 and 818 of the Penal Code, but in which ho 
also aooused 8 of acts which, if the accusation had 
boon trne^ would have amounted to an ofEenoe 
punidiable under s. 466 of that Oode with seven 
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ymn* impriBonment The Blagistimte inquifed into 
the charges against 8 under ss. 193 and 218 of the 
Penal (£de« and directed his discharge. L then 
applied to the Court of Session to direct S to be 
committed for trial on the ground that he had b^n 
improperly discharged, which the Court of Session 
did, and 8 was committed for trial charged under 
B. 218 of the Code, and was acquitted by the Court of 
Session. The Court of Session then, under a 472 of 
Act X of 1872, charged L with oiTencos punishable 
under ss. 193, 196, 211, and 21 1 and 109 of the Penal 
Code, and committed Um for trial. Hddt that such 
commitment was not bad by reason that an offence 
under a 193 of the Penal Code is not exclusively 
triable by a Court of Session. Ildi, also, per Sfan- 
xn, J., that the Court of Session was competent, 
notwithstanding that L had only charged 8 with 
offenoes under sa 193 and 218 of the Penal 0^, to 
charge L with offences under sa 196 and 211, if such 
offences had come under its cognizance. Kupukss 
Lagiiman SiNon I. li, B. S AIL 888 

47. Criminal Pro- 

cednre Cods, 186h a 4SS and «. 359. A Sessions 
Judge was competent, under s. 436, Code of Criminal 
Procure, to order the committal of a person ac- 
cused of giving false evidence after the discharge of 
such person by the Magistrate, a 369 notwith- 
standing (J. Kemf, disaeniienie), Qukbn v. 
Bhohisan Mahatoon W. lEL 1864 Cr. 8 

48 . Person dis^ 

eharged by Magisirate. A Sessions Judge has dis- 
cretion to order the commitment to the Court of 
Session of any accused person discharged by the 
Magistrate, llie non-exciciso of such discretion 
cannot bo interfered with by the High Court. 
Qubbn V. Sheetaram Chowouby 

8 W. & Or. 44 

49. » ^ ■ Discharge of 

accused on inquiry before Magistrate — Further tn- 
quiry. When an inquiry has been made and the 
accused discharged, the Session Court may order the 
commitment of the accused, but cannot merely 
direct furlber inquiry. Queer v, Ghassedam 

8 IT. W. 80 

60.- •'Acquiikiland 

release** of accused by Magistrate~-Criminal 
Proeeiure Codcp 1851, s. 4J5. Where a Magistrate 
used the words " acnuittal and release,*’ when he 
intendiNl only to diseWgo a person accused of an 
oflfenoe not triable by him : — Hdd, that the Court of 
Session was competent, under s. 436, Code of Crimi- 
nal Frooedure, to oi^r a commitment of such 
accused person. Queer ik Neetie Dulal 

8W.B.Gr.41 

. 6L Discharge by Ma- 

gistrale-^Crimfnal Procedure Code, 1851, 9. 4Z5, 
A Sessions Judge mighty under a 436 of the Code 
of Criminal Prooeduie, after a MMstrate has dis- 
charged an accused poison, order the Magistrate to 
commit the accused person to the Sessiona. In the 
maUer of ike peUHan of Mubmud Ali Ghowurry 
efte Moockbe Hear 7W,B.Or. 88 
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— contd. 

65. Comrietion under- 

Penal Code, ss. 323, 352. A Sessions Judge has no> 
authority to interfere and direct a committal in tho' 
case of a conviction for assault uniler a 362 or of 
hurt under a 323 of the Penal Code, both of them, 
being offences triable by the subonlinate Court. 
Queer v. Bamtohul Sinqh . 6 W. B. Or. 18 

68. Power of Joint Baaslona 

Judge — Criminal Procedure Code {Ad X of 1872, 
s. 17, and Ad X of 1882, ss. 9 and 195, and 
Ch. XXXll)r~Disdiarge by a MagijsIraie^Power 
of Joint Sessions Judge to dired eommittoL A Joint 
Sessions Judge cannot exercifie tho powers of the 
Sessions Judge under Ch. XXXII of the Criminal 
Procedure CMe (Act X of 1882). Accordingly 
where a Magistrate had discharged certain accused 
persons, and tho Joint ScssionB Judge had subse- 
quently, on tho application of the complainant^ 
ordered their committal to the Sessions Courts the 
High Court set aside the proceedings of the Joint- 
Se^ons Ju^, leaving it to tho Somions Judge of 
the district, if a proper case was made out to order 
a committal, or dispose of tho application as ho>- 
might Ihink fit. In the matter of the petition of 
Musa Asmal . . L L. B, 8 Bom. 104 

64. Abdications 

under Criminal Procedure Code, 1882, Cn. XXXII 
— Sessions Judge, power of, to dired disposal by 
Joint Sessions Ju^e of such applieations as eases^ 
transferred — CWmtnal Procedure Code, 1882, 
s. 193, and Ch, XXXIl. Applications under 
Ch. XXXII of tho Code of Criminal Procedure (Act 
X of 1882) cannot be referred to a Joint Sessions 
Judge under a 193, cL 2, of tho Criminal Procedure- 
Code, so as to make it competent for a Joint 
^ssions Judge to dispose of them, a Joint Sessions' 
Judge being strictly precluded from exercising any 
of tho powers under Ch. XXXI T of the Criminal 
Procedure Code, and a 193, cL 2, contemplating- 
only cases for trial REfEBENCB by the Sessiors 
Judge ot Surat . I. li. B. 8 Bom. 85S' 

66. CrtmtRaf Pro- 

cedure Code, s. 289'-^*' No evidence ”~ilcgu6tal of' 
accused without taking opinions of assessors. The 
words “ there is no evidence ” in a 289 of the Code 
of Criminal Frooedure, 1882, cannot be extended to^ 
mean no satisfactory, trustworthy, or oondnsive evi- 
dence ; but tho third paragraph of the seotion meane 
^at, if at a certain stam ol a Sessions trial the Oourb* 
is satisfied that there is not on the reooid any evl- 
denoo which, even if it were perfectly tme, wou]4>. 
amount to legal proof of the offence ohaigedf then-'' 
tho Court has po^r, without consulting tiie ass es s - 
BoiB, to record a fining of not guilty. Bat wheiw 

a Court so acts only because it oonrideiB the evidsnoo- 

for tho proseoution unsatisfaetoiy, nnteustworthyt 
or inoondusive, it acts without juiisdiotlon, and m 
order disdiaiging the aooused is illegal Bven if 
not illegal for want of jurisdiotiontsamaotioii Is a 
serious inegulaxity, which may or perhaps must 
have caueed a failure of iuetioe within the mea ning 
of 1 . 637 of the Code of Criminal Prooednio. 
ihcmaUsr^thcpsHtionofNairaiinI)aiS,I^lh B i 
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610, rofeired to. Quiik-Empribs v. MAirvA 
Lall . . . . Z.1^1U10 A11.414 

60. ; ; Sanction to pro- 

secute hy Diaifki Jvdge^Trial by name Judge as 
Sessions Jvdgo-^-Criminal Protedure Cods {Act 
X of 1S82), ss. m, m— Penal Code, s. A 
^BiioDR Judge is not debarred by a. 487 of tbe 
Criminal Frooodure Code from trying a person for an 
offence puniriiaUe under s. 196 of the Penal Code 
when ho has as District Judge given sanction for 
the prosecution under the provisions of a 196 of the 
Code of Criminal Frocoduro. Madhub Chunder 
Mozumdar v. Novodeep Chunder Pundit, L L, S, 
16 Cak. 121, overruled. Empress v. D'Silva, 
/. L. E. 6 Bom. 479. referred to. QnuiBN-EMrRxss 
V. Harat Chandra IIakhit Z. Zi. R 10 Galo. 700 

67. - ■ - Criminal Proee- 

dvre Code, ss, 193, 287% 288-~4janeeUaiion of 
eonditional pardon to prisoner— -Approver, trud 
of— Proof of confessional statements of accused. 
&voral Arsons wore charged with dacoity. While 
the case was pending, two of the accused made 
confessional statements; afterwards a conditional 
pardon was tendered to them, and they were examin- 
ed as witnesses by the Magistrate and subsequently 
on behalf of the prosecution in the Sessions Court, to 
which the other aooiisrd wore committed for trial. 
They there denied that they had been taken as 
approvers, whereupon the ^ssionB Judge placed 
them in the dock, called on them to plead, and 
permitted the depositions made by them before the 
Magistrate, but not their confessional statements, 
to bo road to the jury. Held, that the trial of the 
the two persons, who had not been committed to 
the Sessions Court, was ultra vires. The proper 
course was to have treated the evidence given by 
them before the committing Magistrate as evidence 
in the case under s. 288 of the Code, and to have 
allowed the other accused to oross-examino them. 
Per curiam : Iho Sessions Judge committed an irre- 
gularity in refusing to place on the record the 
confessional statements of persons whom he treated 
as accused. Quxxn-Empress v. Rama Trvan 

Z, Z..B. l6Mad.86S 

68. — Conditional par- 

don to prisoner — Withdrawal of pardon and trial 
of ^son pardoned conditionally — Approver, trial 
o/. joindy with other aeeused^Power of Sessions 
Court to try person not committed— Criminal Proce- 
dure Code, s. 193. Two persons, J and U, were 
charged with the murder of V*s husbandi and in 
the course of the police inquiry made certain state- 
nionts to the police. They were then sent up by 
the police to a Deputy Magistrate for inquiry. J 
Jtade throe statements on the 28th of Febcuary, the 
Ist of March and the 9th of March 1 894, respectively, 

^luch were confessions, the third being a 
withdrawal of such confessions. V also made two 
^toMts on the 2nd and 9th of March, the first 
w whmh was a confession, and the second a with- 
mwal thereof. On the 27th of April U was 
^^tidered a pardon, and was thereafter treated ae 
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an approver, in which capacity she gave evidence 
against J. J was then committed to the Court of 
Sessions to take his trial, U being sent up as an 
approver. In the Sessions Court U rcsilmi from her 
deposition before the committing Magistrate, and 
was then and there treated as an accused person, 
and placed on her trial with the other accused and 
the deposition aforesaid was put in as evidenoe. 
Both accused were convicted mainly on their con- 
fessions, J of murder and U of abotinent of murder. 
ndd, that the conviction of U was had, the Court 
of Sessions having had no jurisdiction to try her, 
as she was never committed to that Court hy any 
competent Magistrate. Qukkn-Kmpkkss v. Jaoat 
Chandra Mali . . I. L. B. 88 Galo. 60 


60. ... Ptrtvers of Ses- 

sions Judge on revision — Further enquiry, power 
of Sessions Judge to direct — Crimirud Procedure 
Code (Ad X of 1882). ss. 423, 436, 436. 439. A 
complaint was made before a Magistrate, which 
involved a charge of dacoity against the aociised 
person and others. 'Fho Magistrate, in dealing with 
the case, procotnlod under s. 200 of the .(kslo of 
Criminal Procedure, and. finding no case of dacoity 
primd facie established, proceeded to frame ehargiH 
uncler s. 254 of the Code charging the accused 
with offences under ss. .180 and 448 of tiui Pensl 
Code, viz,, theft in a building and criminal trespass. 
Having heard the whole of the evidtmett, ho then 
acquitted the aoeusod under s. 258 of the Co(lo, and 
gave him sanction under s. 105 to proseento the 
complainant under s. 211 of the I’enal Coile. The 
complainant then applied to the Sessions .judge to 
revoke that sanction. The Sessions J iidge proceed- 
ed to consider the w'holo case, and finding that a 
proper inquiry had not Ijoon made and all evidence 
available not taken, and that, had this been other- 


wise, a Sessions case might have been established, 
directed the Magistrate to hold a further inquiry, 
and to proceed, in accordance with the result of such 
inquiry, either to commit the acoiisod to the Sessions 
or grant the sanction, as the case might bo. Hdd, 
that the Sessions Judge had exorcised a jurisdiotion 
not vested in him by law. Acting as a Revision 
Court, ho could send for the record for any purpose 
mentioned in s. 430, but ho was not oompotent under 
a. 430 to direct a fresh inquiry, inasmuch as the 
accused had not been improperly discharged of an 
offence triable exclusively by a Court of Session, but 
had been acquitted of an offence within the ^gis- 
trate’s jurisdiction. The Sessions Judge had in fact 
oxerois^ the jurisdiction vested in him as an Appel- 
late Court under s. 423, as if an appeal had been 
■ presented to him from an order of an acquittal ; such 
powors in revision cases are only conferred on the 
High Court. Baunatk Pandky v. Gaori ,Kanta 
Mandal . Z. Zi. B. 80 Galo. 088 


00,- Sessions Judgds 

power to review his order in proeeedings taien 
to revoke eandion. A Sossiomi Judge, having once 
refused to revoke a sanction granted by a siiboiicli- 
nato Court under s. 196 of the Criminu Piooedure 
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Code (AotX<dl888),haBnoiuTii4toti«)Beftarw*rde 
to review his order and eet aeide the eanotion. An 
application to a SenionB Judge for revocation of 
eanotion granted under e. 195 of the Code w a 
oriminiJ proceeding in revimon. Any order fMeecd 

in inch a proceeding ie finali and cannot be reviewod 

or revived hv him. Qwen~Empru»Y. Fox, L L B- 
10 Bom. 176, and Medhi Haaan v. Tola Bam, 
L L. B. 15 Att. 6U referred to. QuBWJ^BMPaBSs 
V. Oanbsh Ramkbisuna . L Ii. Re M Bom. 60 

ei. Appeal Irom a 

ooHvUtion hy a MagiAraU, other than a 
MagUlraU, where aeeueed fieada 
Power of BeeaUma Cowl The accueed pleaded guilty 
to a charge of kidnapping from lawful custody • 
and was thereupon convicted by a Magistrate of 

the first class and sentenced to four months rigorous 

imprisonment and a fine of R20. The accus^ 
appealedt and in appeal denied that ho had commit- 
ted the offence. The Sessions Judge was of opimon 
that, as the accused had pleaded guilty at the trial, 
he had no power to deal with the appeal except m 
regards the amount of fiunishment awarded. He 
therefore referred the case to the High Court. BM, 

that the Sossions Judge was competent to deal wth 
the whole appeal. S. 41 2 of the Criminal Procodw 
Code (Act X of 1882) had no application. 'I'hat 
section provides for eonviotions by Courts of Session 
or Prosmnoy Magistrates only, and the exception 
is not only as to the extent, but also as to the legality 
of the sentenoo. Qubbk-Empbbbs v. Kalu 

I.Ii.B.22Boxbl769 

02. . Criminal Proee- 

dure Code {Act V of 1898), m. 195, 476 ^rder hy 
Deputy Magiairate aanctwning proaecutionr-^om- 
plaiiU hy Deputy Magiatrote — Juriadiction of 
Seaaiona Court to interfere. ^ A Deputy Magistrate, 
having decided that certain witnossos (who had 
given evidence before himself and before two other 
Magistrates on different occasions relating to charges 
of rioting and causing hurt) had wilfully committed 
perjury on one occasion or another, ordered them 
to be prosecuted for perjury and bound them over to 
take their trial. The Sessions Judge set aside the 
said order, dooming it undesifablo that sanction to 
proseoute ^ould given under the circumstances. 
Hdd, that, whether the Deputy Magistrate had 
intended to pass an order under a 470 or to make 
a complaint under a 195 (2) (6) of the Code of 
Criminal Ftoceduro, the SoBsions Judge had no 
power to interfere. Quebn-Empbbss v. Avkamna 
I. L. B. 28 Mad. 206 

08L - — - CrimimdProee' 

dure Code (Ad V of 1898), a. 436-^Freah inquiry 
after improper dueharge of aeeueed persoas— 
Juriadidioa of Seaaiona Judge after aequittak 
QhttT ipff under sa 204 and 147 of the Penal Code 
were nought the police against certain accused 
in the Court of a Deputy Magistrate, who took 
all tiie evidence for the proseoution. but wimt on 
furlough without passing any order of committal or 
othenAMi Hm successori considering the evidence 
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insufficient to support the chargoa altered them 
to charges under sa 325 and 147 of the Penal 
Code, and after hearing evidence for the defenn 
acquitted the accused. The SossionB Judge, consi- 
dering the alteration in the charges improper at such 
a sto^, onlerod a fresh inquiry into the 
Hdd, that the Sessions Judge had exercised jurisdic- 
tion not conferred upon him by law, and that Im 
order for a fresh inquiry must bo set aside. Baij- 
noth Pandey v. Qauri Kanta Mandat, I. L. B. 20 
Cole. 633, approved of. Qubbn-Emimss e. H^u- 
MANTHA Rbddi . I. L. B. 28 Msid. 226 

64. -Evidenee recorded partly by 

another Judge— Criminal Procedure Code (Act V 
of 1898), a. 350—3eaaiona Judger-Magiatfater^ 
Cofwefii of the priaonaa^ uriadktion. Under 
the Oride of Criminal Procedure (Act V of 1898), 
a Sessions Judge is not authorised to trv a case 
partly on evidence not rooordofl by himself ; and he 
cannot do so, although the prisoner has given his 
consent to such a trial S. 350 of the Criminal 
Procedure Coile applies solely to Magistrates. 
KiNO-EmPBROR V. SaKHARAU PASDTJRi^ U901) 

L Ik B. 26 Bom. 60 

66. — Oi*dor for re-trial on 

appeal — Crimintd Procedure Code {Act V of 1898), 
aa. 423 (6), 232^Be4rial, power of BeaaUma Oowf 
to order — Defective framing of ehargea — Prefudtee 
—Penal Code {Act XLV of 1860), aa. 164, US. 
There is nothing in the languajp of s. 423 {h), Oo^ 
of Criminal Procedure, to limit the power m 
an Appellate Court to direct a re-trial^ to eases m 
which the tmng Magistrate hod no jurisdictioB. 


is empowered by s. 232, Code of Criminal Pro- 
cedure, to direct a re-trial to be had ujjon a charge, 
framed in whatever manner ho thmks fit, on 
the ground that the accused hod been misled in Im 

defence by the absence of a eharge or a dcfiwt m 

the charge. Certain owners of land were conyicW 
under a 154 or a 165 of Uie Indian Penal Oode,^w 
acts or omissions on the part of their agmta The 
charges framed by the Magistrate against 
however, referred only to the knowledge and tolim 
and acts and omission of the accused themselvoa 
The Sessions Judge* on appeal, held that* b^ reason 
of the omission to insert the words “ or their aW** 
or managers in the charge, the accused hadhec® 
seriously prejudiced in their defence* and direoiea 
a new trial upon charges so amended m to haw 
reference to the acts and omissionB of the agenm 
Held, that the order for re-trial was Ihgslly JJJde 
by the Sessions Judga Saeat ChahdRA wg 
Ghowdhry V. Empbbob (1902) 7 O. W. »• 66* 

ee. poww* 

lion of offence urithout chargo-'-Order of Appamm 
Court forredrwdr^^Oriaiiiin^ 

WhewMiMiiMe dwMWMjw 
niidw> 471 of ttoPMri aide with 
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4 fl which ofEence there was no charge framed against 
him : Hdd, that the Sessions Judge, if he thought a 
new trial nooessaiy, should have proceeded under 
a 232 of the Criminal Procedure Code, under which 
an Appellate Court is competent to direct a ro-lrial, 
and not, os he did, under a 423. Qiuere ; Whether 
an Appellate Court has, under a 423 of the (.Vxle, 
general power to order a new trial Godinda Per- 
aiiAD Pandey V. Garth (1000) 

I.L.R28Calo.6d 

S.0.6G.W.K.819 

67. Qualifloatlon — Criminal Pro^ 

cedure Cede (Act V of 1898) as. 476, 487, 5S6-^FalM 
atatemeiU ma^ before IHairici Judge— Order for in- 
qairg — Canvidion — Appeal to the Seaaiana Judge — 
Sessions Judge uihether interested in the case, and 
disqualified from hearing appeal A Sessions Judge 
is noti, by reason merely of having as a District 
Judge ordered an inquiry under a 470, Coilc of Cri- 
minal Procedure, disqualiGcd under s. 487 of that 
Code from trying the case, or hearing an appeal 
when the case has been tried by a lower Court ; 
nor does this make him ** personally interested *’ 
in the case, within the meaning of a 060 of the Codi*-. 
Queen-Empress v. Saralt Chandra Rakhit {1889), 
L L. H. 16 Cole 766, followed. Illustration in 
a 566, Code of Criminal Procedure, distinguif^cd. 
Emperor n. Banka Beiiari Banik (1003) 

7 O.W. 17.708 

SET-OTF. 

Col. 

1. Gen URAL Cases .... 11704 

2 . Cross-decrees .... 11718 

See Civir. Procedure Code (Act XIV 
OF 1882), 8. 13, Expr.. 11. 

1. 1.. B. 36 Galo. 979 
See Civil Procedure Code, 1882, ss. Ill, 
210 . .8 G, W, 17. 118, 174 

L1I.B.87AU.145 

See Civil Procedure Code, 1882, s. 211. 

10 dW. 17. 199 

See C0MPENSATION--C1VIL Cases. 

I.I 1 .RI 8 Bom. 717 
See Contribution • 18 G. W. 17. 60 

See Evidence — Civil Cases — Secondary 
Evidence — Unstamped or Unregis- 
tered Docubugnts . 5 B. lb B. Ap. 1 
See Mesne Protitb— Assessment in Exe- 
cution, and Suns for Mesne 
Paonrs . . LL.&86A1L266 

See Pleader, Remuneration of. 

1. li. & 89 AIL 649 

See Pre-emption. 

I. lb B. 88 Galo. 676 

See Road Cess Act. 

I, IbB. 4 Galo. 676 
110.1b&140 


BBT-OFF— eoaid. 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Set-off. 

I. Ib R 80 Gale. 687 

I. L. R 81 Galo. 419 

See Suit, Maintainaiiility of. 

I. IbR 88 Galo. 664 

1. GENERAL CRISES. 

L Baising issue of set-off on 

trM— Procedure, When a defendant raises a 
claim of set-oiT on the trial of that iftsiie, he must bo 
considered as pLiintiiT. Jagadamua Dami ««. Grob 

6B. IbB. 689 

As to how (uifioH of will be dealt with, see 

Ramcopalv. Majeti Maujkkaiuanpd 

IHad. 896 

8. . ■ Power of Bevenue Gourt to 

allow set-off under Act X of 1869, s. 84 - 

Suit by principal against agent. A Jlc>vinuie Court 
acting under the provisions f»f s. 24, Act X of 
18.19, hod jiiririiiietion to allo^ a set-off for any 
sums which the agtnil might either have paid to his 
jiriiieipal directly or iisod for the iMmefil of his 
principal with his sanction ami authority. Moiiima 
Bun j UK IloY Chowduiiy v. Nouo Coomau Mihmkr 

18 W. B. 389 

8. Written statement of set-off 

— Viri of 18S9, s. 121. Under a 121, Aet 
VIII of 1869, a defendant, (iesirous of Ki.*tting off 
against the claim of the plaintiff the amount of any 
payment made by him on ])laint.iff’H aceoniiL was 
bound to tender a written statement containing the 
particulars of his dernand. Poouna ( '11 under Roy 
V. Beiiareb Lai.l Mookkrjee . 14 W. R 478 

4. ■ Gharaoter in which olaim is 

made — Civil Procedure Code, s. Ill — Written 
statement pleading a set-off. In a suit in which 
the plaintiff sued, as son of a deceased vakil, to re- 
cover the amount of a promissory note and bond 
executed by the defendant to his deceased father, 
the defendant allcgtkl in his wTitten statoinent that 
the plaintiff’s father hod eolloct(*d funds lielonging to 
him, as his vakil, exceeding the amount due on the 
promissory note and bond and asked for a decree for 
the difference. Held, (i) that the written statement 
must bo regarded os a plaint in reganl to the set-off, 
and should have been stamped accordingly ; (ii) that 
if the plaintiff claimed as the heir and representative 
of his father, the set-off was rightly pleoclod. ( ’hen- 
naffa V. RAGnuNATHA . I. Ib R 16 Mad. 89 

6, Bight of set-off— CfOM- 

demands arising out of same transaction. Sendee : 
The right of set-off will be found to exist not only 
in cases of mutual debts and credits, but also where 
croBs-domaiids arise out of the same transaction, or 
are so connected in their nature and circumstanees 
as to make it inequitable that the plaintiff idiould 
recover, and the defendant bo rlriven to a cross-suitb 
Clark a Ruthnavaloo Chbtti . 8 Mad. 896 

6 , — Cross-demands 

ariaing wi of same transaetion-^uit to enforu 
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1. GENERAL CASES-«oiifi. 

cowlfae^Damagea. Tho right of set-off ozlste 
where there are croas-demiindB nriauig out of one and 
the oame transaction, or whore these are so connected 
in their nature and circumstances as to make it 
inequitable that tho plaintiff should recovor and the 
defendant bo driven to a cross-suit. In a suit to 
recover money duo under a contract made between 
tho plaintiff and defendants: — Hdd, that tho defend- 
ants were ontitleil to set off the amount of damages 
which the defendants had 
by reason of the plaintiff 
sued on. Kistnasamy PiUiAY v. MnMiciF.\L 
COMMlSaiONIBS YOR THl ToWN OV MADRAS 

4 Mad. ISO 


proved they had sustained 
’s breach of tho contract 


7 . Croaa-dtmani 

onstfig Old of tho same transaeiUm-~Ciml Pro- 
eedwre Code (Aci XiV of 1882), s. 111. When 
tho defence raises a cross-demand which is found 
to arise out of the same transaction as, and is con- 
nected in its nature with, the plaintiff’s suit, the 
defendant is ontitled to havo an adjudication of it, 
although it may not amount to a set-off under s. Ill 
of the Civil Procedure Code. Bhagbat Panda v. 
^mdtb Panda, I. L. R. 11 Calc. 887, rolled on. 
Clofk V. Ruthnavaho Cheiti, 2 Mad. H. C. 296, ; 
referred to. Chisholm v. Oofal Chundrr Surma . 

L L. B. 16 Galo. 7U I 

8, Civd Procedure I 

Code, s. Ill — JSuit for balance of account. Tho ! 
defendant was lessee from Government of a bridge of 
boats over the Ganges under a Icaso for five ^ears, 
tho consideration for which was payable by uistal- 
monts extending over the term of tho lease. Tho j 
lease contained, amongst other provisions, ono to tho I 
effect that tho Government, if it saw fit at tho j 
expiration of the lease to farm tho bridge to any i 
other contractor, should bo bound to take over the 
IcBsoo’s plant at a fair valuation to be determined by 
arbitration; and another clause provided that 
** fdiould tho Govorninont, however, soo fit to cancel 
the lease during its currency with a view to sub- 
stitute a pontoon bridge or for any other cause, , 
for which the lessee is not responsible, he will bo ! 
entitled to compensation from Government for all j 
losses.** The lessee died before the oxjiiration of tho ! 
lease, and tho Magistrate of the district, acting on i 
behalf of the Government, proceeded to deprive his 
representatives of the use of tho bridge and to ; 
seise the stock and materials. Tho Magistrate then 
directed two persons to assess the value of tho stock 
whidi was ultimately fixed at RIO, 900. Tho Magis- •- 
trate added a percentage, bringing the total amount - 
TO to R12,100, and a suit was filed on behalf of j 
Government apunst tho representatives ^ of the > 
deceased lessee giving credit to tho defendants for ! 
such amount, and claiming the balance due in res- ; 
poet of the hurt two instalments under tho contract. 
Meld, that the sum of B12,100 assessed in the 

' manner above described could not strictly be re- 
folded as aset-off. The suit was ono for b^nce of 
aocounti and the defendants were entitled to dispute 
the oorreotneas of the plaintiff*s estimate of the I 
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item allowed in their favour. Sbcbhaby oy Stath 
YOR India v. Madari Lal . I. L. B, 18 AIL S0O 

9. Civil Procedure 

Code, ss. 111, 216 — Cross-etaims of ihe nature of 
sd-o§. The plaintiffs agreed to purchase from the 
defendant certain timber. They paid port of tho 
price in advance and took delivery of some part of 
tho timber, but refused to take delivery of tho rest^ 
and subsequentlv sued the defendant to recover port 
of the price paid, alleging that the portion of whi^ 
they had taken delivery was not of tho quality con- 
tracted for. Hdd, that in such a suit the defendant 
might claim by wajr of set-off compensation for the 
loss which he hod incurred in tho re-sale of t^t 
portion of tho timto, the subject of tho contract, or 
which tho plaintiffs hod failed to take delivery. 
8. Ill of the Coilo of Civil Procedure is not exhaus- 
tive of tho descriptions of cross-claim which may be 
allowed by way of set-off. Clark v. Ruihnavaloo 
Chetti, 2 Mad. 296 ; Kislnaswamy PiUay v. JEimt- 
dftd Commisaionefs for the Town of Madras, i 
Mad. 120 : Kishorchand Champalal v. Madhowfi 
Visram, I.L.R. 4 Bom. 407 ; Pmji Lal v. MaxweUr 
I. Jj.R. 7 AU. 284; Bhagbat Panda v. Bamdsb Panda, 
L L. R. 11 Calc. 887 ; and Chisholm v. Copal Chun- 
der Surma, /. L. R. 16 Calc. 711, referred to. Nias 
G ui. Khan v. Duroa Prasad . I. L. B. 16 AIL 9* 

10. Right to sd-of 

a claim for unliquidated damages — Civil Procedure 
Code {Ad X of 1877), s. lll^osts-^-^Ad XXVI 
of 1804, a. 9. The provisions of the Civil Procedure 
Code (Act X of 1877) do not give tho right to set off 
claims for unliquidated damages, but that Code does 
not take awa^ any right of set-off, whether legal os* 
equitable, which parties to a suit would have inde- 
pondontlv of its provisions Where, therefore, in a- 
suit for the puce of goods sokl and delivered, the 
defendant admitted that there was a sum of 
B 1, 169- 12-0 duo by him to the plaintiff, but sought 
to set-off tho sum of B972 as damages sustained by* 
him by reason of the non-delivery of some of too 
goods coiitraoted for, it was held that, as the claim 
of tho defendant against tho plaintiff was connected 
with tho same transaction and arose out of one and 
tho same contract as that in respect of which tho 
plaintiff's suit was brought, and as the amount of the- 
defendant's claims w.as capable of being imme- 
diately ascertained, tho defendant mi^t set-off hia 
claim. Clark v. Ruihnavaloo Cheiti, 2 Mad. 296, 
and Kistnasamy PiUay v. Municipal Commissioners- 
of Madras, 4 Mad. 120, followed. Whore the defend- 
ant proved a set-off aninst the plaintiff, and thus 
reduced tho amount wmch ho (plaintiff) was entitled, 
to recover from the defendant for In^h of con- 
tract NsU, that, notwithstanding the provisiona 
of 8. 9 of Act XXVI of 1864, the plimitiff was 
entitled to his costa Kuhorghand (&aiifaXiAL ft 
Madhowji Visram X. la B, 4 Bom. 407 

11. Right to sst-ojn 

daim for on unascertained amount--^M Fre- 
eedttfs Code {Ad XIV of 1882), s. 111. The jpo* 
vision of the Civil Pkooednre Code (Aot ZIV oi 
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1888), 8. HI. does not take away from parties anv 
to setoff, whether legator equitable, which 

S would have had independently of that Oode. 

such right ozuts not only in cases of material 
debts and crwts. but also whore cross-demands ariu 
out of the same transaction, or are so connootod in 
their nature and circumstance os to make it inequit- 
able that the plaintiff should rcoovor.and the defend- 
ant should bo driven to a cross-suit. Whore, there- 
fore, a decree had been obtained against certain 
persons in respect of arrears of rent of an ijara hold 
jointly by them, and one of them having been forced, 
to pay the whokf amount of decree, sued the others, 
for contribution, and where in such suit the defend- 
ants pleaded that, although tho plaintiff had paid 
off tho whole of the deerce in question, ho was not 
entitled to recover any portion from them, inasmuch 
as he was indebted to them fur his share of tho ijara 
rents, the whole of which had been paid by them to 
tho zamindar in previous years, os well as in respect 
of rent due to them for tlie sliaro on account of a 
portion of tho land which ho himself held in nij-jote, 
and for which ho had paid no rent, and that, on 
accounts being gone into, it would be found that 
their claim ezcccdcHl that of the plaintiff : — //e^, 
following Clark v. Rnthnamloo Chelti, 2 Mad. 
296, and Ki«horehand Ckammlal v. Madhowji 
Visram, L L E. 4 Bom. 407, that notwithstanding 
the provisions of s. Ill of the Civil Procedure Code, 
tho dofendants’ claim for the share of rents paid by 
them to the zamindar on account of tho same ijara 
might properly bo pleaded as a set-off and bo taken 
into account in determining the plaintiff's suit as 
arising out of tho same transaction, but that their 
claim for rant for the fx^rtion of the lands held bv 
the plaintiff in nij-jote could not be treated in such 
manner, but must form the subject-matter of a 
separate suit. BnAOBAT Pawda v. Baaioub Panda 

LL. R llGalo.667 


18. 


Bight to set off 


damages for breach of contract — Cml Procedure 
Code, 18S2, 8. Ill — Ascertained *’ stim. A suit 
was bre light by P against the Elgin Mills Company 
for recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff C4>ntracted to indemnify the defendants 
for loss arising by reason of failure on his part.to 
supply the wood as contracted for. Defendants 
claimed a set-off as damages for loss incurred by the 
plaintiff's failure to supply all the wood contracted 
for, such bss having arisen on the 26th October 
1870 and subsoquoutTy. Hdd, that, altiiough, tak- 
ing tho word "ascertained" to mean " liqumated,** 
tho elaim of the defendants for damages would not' 
come within the moaningof a set-off under s. Ill of 
the Civil Procedure Oode, that section was one regu- 
lAting procedure and was not intended to take away 
any n|^t of set-off, whether legal or equitable, which 
parties would have had independently of its provi- 
sioiis, that the rij^t of set-off would be found to oast 
Dot only in coses of mutual debts and credits, but 
Dlso where the oross-demands- arose out of one and 
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tho same transaction, or wore so oonneoM in theis 
nature and ciroumstanoos as to make it inequitable 
that the plaintiff should recover and tho defendant 
be driven to a cross-suit ; and that as, in the present 
COSO, tho claim sprang out of tho snmo rontract 
which tho plaintiff sought to enforce, and could 
readily bo determined in the same suit, it was equit- 
able that it should be so determined. Oauri Sahai 
V. Bam Sahat, 7 N. IV. 157 ; Kistnasnmy Pittay v.. 
Municipal Commissioners of Ifndrtts, 4 Mad. 120 ; 
and Kishofchand ChampaUd v. Madhowji Visram, 
/. L. B. 4 Bom. 407, followed. Per Or.uviKr4D, J. 
That tho excess of tho sot-off in favour of the- 
defendants over and above tho claim of the plaintiff 
might properly bo decreed to thorn, and that tho si^t-^ 
off should bo allowed, if at all, to its full extent, and 
not merely to the extent of defeating the claim. Per 
DvTiioiT, J. — ^That although the set-off might pro- 
perly bo admitted as an equitable protection to tho 
defeiidantH against biiing cast in the plaintiff's suit, 
tho defendants could not, failing the provisions of 
B. Ill of tho Civil Procedure Code, bo allowed to 
recover a sum of money from tho plaintiff, they 
having }iAid no court -fi^es on that account. Phaoi 
Lal V. Maxwklt. . . L L. B. 7 Mad. 884 

18. - - — - Civil Procedure 

Code, 1859, s. 121 — Suit or award determining 
several items — Mutual liability under award. 0 
and B referred to arbitration disputes between them 
regarrliiig tho partition of their jiaternal estate. The 
concluding |iortion of the awanl ran as follows r 
" Both parties shall jointly satisfy tho debts on 
the creditors demanding payment, which debts are 
joint and have hereunder boon declariHl payable by 
both parties. Should one party neglect to pay or 
show carelessness in the mattcT, and should tho other 
bo obliged to pay tho whole amount of any such 
debts, the latter shall bo compe^tent to realize from 
tho former portion of the debt paid on his account, 
together with costs and interest by tho enforcement 
of this award, and shall also bo entitled to roeovnr 
tho amount by suit in Court. Both parties shall nat 
up to this award in its entirety. Tho sum of 
B 338-0-0 w'hich has been found duo and pay- 
able by G to R as per account showing tho mutual 
dealings between tho parties, shall bo mado 
good as follows, t.c., 0 shall pay to B tho whole 
amount of R3.18-0-9 by tho middle of the 
month of Pous 1270 Fasli, either in a lump 
sum or by instalments, and in caso of non-pay- 
ment within the said period he shall be ehargod with 
interest at tho rate of ono per cent, up to tho day of 
payment." B sued to recover fn»in 0 the mon^ 
found to be duo and payable to him under the award. 
0 admitted the claim, but desirexi to set-off half, 
the amount of certain debts which were payable 
under the award by the parties jointly, and which he 
alone tioil satisfied. The lower Appellate Court 
deducted from the claim items of the demand ad- 
mitted by B, but rofuBod to determine G’s right to 
set off the items which B disputed on the grounds 
that they could be more conveniently inquired 
into in a separate suit. It was held (per Stuabt^ 
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C.J.I Spankijb, diwienting), that 0 was ontitled 
to demand a set-off, and that the lower Appellate 
Court should have inquired into the disputed 
items of the demand, and not have referred 0 to 
a separate suit in respect of those items. Gauri^ 
Sauai V. Ram Sahai . . 7 N. W. 167^ 

14. Suit lor redemp- 

iion deeru in — Set-off o/ eos/« agaimt morlgtige- 
numep^Lien of atiometf—-Civil Procedure Code, 
1877 1 99. 11 If 221. The decree in a redemption suit 
-directed the plaintiff (the mortgagor) to pay the 
mortgage-money and interest to the defendant, and 
directed the defendant to pay the plaintiff the costa 
•of the suit lleldf that the plaintiff was entitled to 
set-off the amount of his taxed costs against the 
mortgage-money which he was liable to pav under 
the decree, notwithstanding any claim that the 
•defendant’s attorney might have against the dc- 
iendant in respect of the defendant’s costs <if snit. 
.BRIJNATU DaSS V. JuOaERNATM DaH8 

l.L.B.4 0alo.742 

S.O. BniJONATn Dass v. JuooBUirATii Dass 

40.11. B.ISI2 

'16. Civil I*roeeflure 

fCoU (Act XIV of 1882), 9. 221— Code due by 
.mortgagee to mortgagor — Set-off against the mort- 
gage-dAt — Liability 0 / mortgage for any balance 
—Redemption suit. The mortagor is cntitlerl to 
set-off or deduct the amount of costs iNiyablo to 
him under the decree against or from the mortgage- 
debt payable by him. If the amount of the costs be 
.larger than the mortgage-debt, the mortgagor is 
ontitled to obtain possession at once of the mort- 
gaged property and to receiver the balance against 
.the mortgagee. Sid 11 v. Bali 

1. Ii. B. 17 Bom. 82 j 

10. ■ Insolvency Act, | 

82—JIutual credit — Civil Procedure Code, 1877, 

■w. 111. Where there is a debt duo from an insolvent i 
prior to hb insolvency to another from whom there | 
vwas a debt which was in dispute duo to the insolvent, ' 
in a suit brought by the Ofticbl Assignee to recover 
Uie latter debt, the defendant is entitled, under s. 39 = 
•of the Insolvent Act, 11 and 12 Viet, c. 21, to set-off ; 
thedebtduefromhim to the insolvent against sums ! 
'.which may be claimed from him. Millbr v. Brbr ! 

60.11. B.294 : 

17. Civil Procedure ■ 

‘Code, 1882, 9 . Ill — Court-fee on eet-off. In a suit ; 
to recover a sum of money due as wages, the pbinUff : 
alleging that the defendant had engaged him to sell ! 
doth on hb account at a monthly sabi^v, the defond- 
lant da imed a set-off as the price of cloth which he ; 
alleged the plaintiff had sold on his account on com- • 
missio . It appeared that the defendant had provi- ; 
ously sued the pbintiff to recover the same amount . 
las was now cbimed bv way of set-off, as being duo 1 
for the price of doth sold and delivered hy the I 
'defendant to him ; and the plaintiff (then defendant) i 
pleaded that there had been no sab to hiin, but ^e | 
lobth had been delivered to him on commission sale. 1 
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The suit was dbmissod on the ground that there was 
no proof of a sale of cloth, and the question whether 
any sum was due for cloth sold on commission sale 
was not fpinc into. The cloth now alleged to have 
been delivered on cominbsion sab was the same as 
that alleged in the former suit to have been actually 
sold to the pbintiff. lidd, that the defendant was 
entitled, under a. Ill of the Civil Procedure Code, 
to setoff the amount claimed as due for goods sold on 
commimbn against the pbintiff ’s demand. Held, 
alsi^ that the court-foe payable on the claim for 
set-off was the same as for a pbint in a suit. Amir 
Zama V. Natiiu Mal . . I. li. B. 8 AIL 896 

18. Liquidated sum 

due on bond — Suit for rent. A liquidated sum duo 
on a bond b capable according to law, even without 
an agreement to that effect, of being set-off against 
sums duo for renL Watson & Co. v. Brojo- 
SOONDllREB Dxbia ... 10 W. B. 226 

19. Debt due from 

deceased hiuband — Debt due to widow. A widow b 
liable for a debt contracted by her husband. Snob 
debt may bo set-off against a ibbt due to her. Gbish 
Chunder Lahoory V. Koomarer Dabea 

1 W. B. His. 28 

20. Lanibairdar — Co- 

sharer— Revenue, payment of — Profits, suit for 
share of. Held, (Spankir, J., dbaonting), that a 
lambar^r, who had paid an arroar of Government 
revenue out of the collections of siibsoquont years 
without reference to the oo-riiaiers, was entitl^, in 
a suit against him by a co-shaier for his share of the 
profits for such subsequent years, to cbim in the suit 
a deduction on account of such parent. Udai 
Singh v. Jaoan Nath . I. ]j. B. 1 AIL 186 

2L Purchase hy 

patnidar of shares in samindari—Sehoff on pay- 

ment of rent. The four defendants obtained jointly 
a patni lease of R, and subsequently purchased 

jointly a 6 annas share in tho zamindari. Defend- 
ants 1 and 2 soparated from 3 and 4, each taking 8 
annas of the patni and 2} annas of the Ramindari, 
and then defondants 3 and 4 sold their zamindari 
right in 2 annas and 16 gundas share to K, the 
plaintiff, retaining 6 gundiw share on their own 
account. The pbintiff sued to recover the rent of 2 
adhas and 16 gundas from the defendants 1 and 2, 
who denbd tho plaintiffs daim, whffo they admitted 
that they were liable for 8 annas rent of the patni, 
treating themselves as their own zamindars for 24 
annas share in the zamindari, and the albged 
payment of 6^ annas of the patni rent to the Sennas 
share-holder m tho zamind^, and a set-off against 
tho other 2^ annas against their own claim as 
zamindars. Hdd,idosX, as the defendants 1 
wore strangers to the transfer of the rights of 
defendants 3 and 4 to the iffaintiff, they had* as 
between tiiemselves and the plaintiff, a ri^t still to 
do what they did formerly, namely, set-off thrir 

S tni Ibbllity against their zamindari rif^t. 
lOBOo Dyal Gbuoubbutty ff. Bi»ub Kbvi 

20 'Iw • B« 40w 
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88. > ■ ■ ■■ I — Rent, iuit for — 

JUni Tpaid in Innd-~^et~off iOawed lor—Aecontd, 
In a Buit for arraars of lent, whore dofomlant 
pleaded that, under an arrangement between him 
and plaintiff’s anccHtora, payment had been made by 
him in caah or in kind, and asked for an account 
to be taken, the lower (['ourt was hfU to havo been 
wrong in decreeing the suit on the ground that it 
could not go into evidence on a question of set- 
off in a rent suit, and bound to tako an 
account. Roy Nundkeput Mohatooe v. Stewart 

88W.B. 80 

38. - - - Plea of paffment 

in euit for arreara of rent— Indirect payment. In 
aHuitbyazamindar fur arrears of rent the defendant 
alleged that his tonnro bail l)cen placed under the 
management of the Collector, and hail so remained 
for a number of years, and that the Collector, from 
money realized by him as manager, had, in addition 
to satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during the period of his 
management, but up to, and inclusive of, the years 
the arrears of rent for which wore claimed in the suit. 
Tlio lower (’ourt refused to consider the defendant’s 
plea, on the ground that it was in the natiira of a set- 
off, and that, not being a debt due from the plaintiff 
to the defendant, it was not such a set-off as could 
lie allowed by tho Court. HeU, that tbo plea was a 
plea of payment merely and not in tho nature of a 
set-off. Kooejo Behary Sinou v. Nilmoney 
S iNuH Deo • . . 4 C. L. B. 886 

* 84. - ■ ■ ' 8uU for contri- 

bution against person jointly liabU for rent. In as- 
certaining tho amount duo for contribution in a suit 
by one of two persons jointly liable under adocree for 
rent, tho Court is bound to tako into consideration 
sums paid by tho defondant, on former occasions for 
rent in excess of his own share of tho rent, although 
such sums are not claimed in his written statement, 
tho sums paid not being in tho nature of a set-off. 
CoQUN CuAND Dut V. Huri Mohvr Dut 

18 C, L. B. 688 

86. Civil Procedure 

Code, ldf59, as. t21, 195 — Claim arising out of same 
transaction. When a defendant claims a right of 
set-off arising out of one and the same transaction 
as that in which the suit originated, it is not equi- 
table to drive him to a cross-suit: a decree under Act 
VIII of I860, B. 196, and the latter portion of s. 121, 
being of the same effoot and subject to tho samo rule 
as if it had been made in a separate suit. Radha 
Ram Deb V. James . • 80W.&410 

86, Deereefor defend- 

ant on set-off where nothing found due to the plaint- 
iff. Held, that a defendant may deny the plaintiff’s 
claim, and also ]^ead a set-off and obtain a decree 
for it, although no aum may be found to be due to 
the plaintiff. Hayatkha vl Xboulakha 

6 Bom. A. 0. 161 

87. ^ Civil Procedure 

Code, 1859, s. J95^oiaUer-€Mih--Deduetions 


1. GENERAL CASES— con^. 
dOmced in ascertaining mesne profits. S. 106r 
Act VIII of 1869, which onablod a defendant t(> 
obtain a dooroo against a plaintiff in rospeot of a 
counter-claim, was only applicablo whero ciefondant 
haci Ix^on allowed to ** set-off *' a demand against 
plaintiff’s claim, and did not apply to a case w’hero, 
in ascertaining a dofemlant's liability for inosnu pro- 
fits, deductions were allowed from the rent proved to- 
have been received, in tho naturo of allowanoos made 
for costs of cultivation or collection expoiiaes. 
TiLUCK CHAND V. SOWDAMTNEE DaSHKK 

26W.B.876 

88. ^ Subordinate 

Judge invested with Small Cause Judge's powers — 
CivU Procedure Code {Art XIV of ISS2), s, Itt 
— Set-off exceeding pecuniary jurisdiction of the. 
Small Cause powers of the Subonlinate Judge — 
Procedure. In a suit hnnight hy tho plaintiff to 
recover R36-7-9 from the defendant iindffr the 
Small Cause jurisdiction of a Siihimlinatotfiidgo, the 
defendant claimoil to set-off R72, w'hich exccoded 
tho pecuniary jurisiliction of th3 Judge as a Small 
Cause Judge. On reference to tho High Court: — 
Ifekf, that the set-off might bo plcailed by tho do- 
fendant. The Judge would oxorcisn his Small Causo 
Court jurisdiction in trying tho claim of tho plaintiff 
and his ordinary jurisiliction in trying tho set-off. 
Rampratap V. Ganesh Ranonath 

I. L, B. 18 Bom. 81. 


89. 


Civil Procedure 


Code, ss. ///, 216 — Suit for dissolution of partner- 
ship. A suit for dissolution of partnership in which 
tho claim was valued at 112,000, witli a prayer that- 
such balance as might bo found duo to the plaint- 
iff upon taking tho partnership accounts niiglit ho 
paid to him, is a suit for money within tho meaning 
of B. Ill of tho Code of Civil Procodiim, and a plea 
of set-off may bo raised in suoh a suit, and if in 
consoquenco of such plea tho Court of flret instance 
decrooH in favour of the defemlant a sum above 
R6,000, then by reason of tho provision in para- 
mph ii, H. 210 of the Code, an appeal f(om that 
decree will lie to the High Court, and not to tho 
l^triot Court. Ramjiwam Mal v. Chand Mal 
I. Ii. B. 10 All. 687 


80. Claim of differ- 

ent nature. It is not oquitabb to allow a set-off 
against a claim rolating to a particular account 
stated, of a matter of another nature altogether. 
Kalee KoomabChuckerbuttyv. HuROCnUNDKA 
Chuckebbutty ... 17 W. B. 17T 


8L Amount in excess 

of juriadietion of Court. A Court cannot entertain 
th-r question of set-off if tho amount olaime d tho 
defimdant ozooeds tho amount cognizable by it. 
When a defen^t pleads a set-off and daims a- 
deoroo, the subject-matter of tho suit is no longer 
tho mors claim (ff tho plaintiff, but tho cross-claim 
of both partioB. Ram Lal v . Lahgabtbb 

8ir. W.UA 
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85. ■ ■■■ ■■ Unanertained 

nmu. Sotting off an unaaoertainod aum againat 
Mother ia a mode of aottlcment which, if snmitod 
to the nartioa aa a oompiomiae, may, with their 
maaent, oe a fit end of a litigation, but cannot pro> 
perly be made the haaia of a decree between hoatile 
Utiganta. Backvn v. Hamid Hossein. Aboool 
AES xEOi Hamid H 088 KN 

17W.ail8:10B. L.B. 46 

88. CivU Proeedun 

Code, 1859, ee. 121, 795— Claim for ufdiquidakd 
damagea—SuU on biU of exchango^rosa-demande, 
Sa. 121 and 196 of the Code of Civil Procedare 
(Act VIII of 1869) had not the effect of enlarging 
the right of aot-off. In a anit againat the acceptor 
to recover the amount duo upon aevoral billa of ez- 
•ohange, the defendant aought to aet-off a claim for 
unliqui^ted damagea unconnected with the billa of 
ozohange. Hdd, that defendant had no right to aet 
off hio claim againat the debt due to the plaintiffa. 
Clark tXi Ruthnavaloo Chbtti . 8 Mad. S96 

84b - Ufuueettainid 

damagu—CivU Procedure Code, 1859, a. 121* 
Under a 121, Act Vill of 1869, a d<ffondant could 
not claim a aet-off for damagea in reanoct of an 
alleged breach of contnot which had not been aacer- 
tained in a auit brought againat him to recover the 
amount due on certain duhonourod hundia. Ram 
Dyal V. Ramohun Dabs • • .8 Agra 48 

Ram Lall a Koonduk Lall 8 Agra 87 

86. Separate debt — 

Joint and eeveral debl—Direetore. A separate debt 
cannot be aet-off againat a joint and aevend debt, 
and diroctora cannot aot-off money due from the 
company to them againat auma which may be 
ordered to refund to the liquidatora. New Fleming 
S nNNiMO and Weaving Company v. Kessowji 
Naik .... 1. li, B. 9 Boin.878 

86, Joint and aepa~ 

rate ddde-^Mutual detdinga, A had doalinga with 
a firm conaisting of a father and two aona, who 
earned on buainoaa jointlv. Shortly after the 
father’a death, the two brothera separated, and A 
dealt with each separately, having notice of the 
aeparation. A could not sot-off, against a claim 
made by one of the brothers, in respect of the 
eeparate dealings between himself and A, a debt 
due to himaelf from the former joint concern. 
Dhdnfdt Singh u* Fobees 

1 Ind. Jur. M. & 864 

87, - Coata — Omiaeion 

4o auford eoala. A aet-off cannot be allowed for coata 
not actually awarded, as where a decree of the High 
Court gave the suoo^ul appellant costa of that 
Court fm of the bwer Appellate Courts but omitted 
to award the costs of the first Court Hubo Peb- 
«HAD Boy Chowdhby «, Fool Ki8H(»bbe Dossee 

16W. B.808 

88, — — Suit far earriage 

0 / gooda^et^g for damagea. Ju a suit for money 
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> claimed on account of the carriage of goods in which 
' defendant pleaded non-indebtedneaa and a aet-off on 
account of damage caused to the goods : Hdd, that 
, defendant could not answer the claim with the aet-off 
; on account of damages, t^ugh the eztent, if any, to 
j which defendant was entitled to draw back might be 
put in issue, after which it would still be open to de- 
fendant to bring an action againat plaintiff for special 
1 damages. Soanlan v. Hebrold . 10 W. B. 986 

89. Suit for meane 

\ profita— Civil Procedure Code, 1859, a. 121. A set- 
off ia not admissible in a suit for mesne profits, which 
j is not auit for a debt within the moaning of a 121, 

I Act Vlll of 18.69. Rotes Romon Oopadhya v. 

; Gbesja Nund Oopadhya . 6 W. B. 160 

40. • XJnaaeeriained 

I meane profita — Debt not due at time of auit. An 
I indefinite claim for damagea in the nature of unas- 
' cortained mesne profits cannot bo pleaded as a set-off 
I against specific claim for rent of later years. Suoh 
i damages must bo sued for separately. In a suit for 

rent a defendant has no right to set-off against the 
plaintiff’s claim money in deposit with the plaintiff, 
unless such money was due and payable to the de- 
fendant at the time the suit was brought. Gooool 
Goomab V. Bhiohook Singh . 99 W. B. 1 

41. Civil Procedure 

Code, 1877, a. 111 — Mortgage— Compenaation for 
waate. The usufructuary mortgagee of certain land 
sued the mortgagor for the money due under the 
mortgage. The mortgagor alleged the mortgagee 
had committed waste and was liable to him for com- 
pensation which ho claimed to setoff. Held, that 
under s. Ill of Act X of 1877 the amount of suoh 
compensation could not bo set-off. Raged Nath 
Dabs v. Ashkap Husain Khan 

I. I..B.9A11.969 

49. - - Claim againat 

deoeaaed father— Eight to appropriate property. 
Where a widow administering her husband’s estate 
sued to recover certain moveable property wrongly 
appropriated by her son, who plMdod a set-off on 
account of a claim againat his father : — Held, that 
defendant was rightly referred to a separate suih 
Manly v. Manly . 14 w . B, 186 

4a Civil Proeedwre 

Code, 1882, a. Ill— Suit by creditor of daeaaped. 

I The heirs to M, deceased, appointed A, one of the 
heirs, manager of if 's estate, with a view to tho 
payment of Uie debts due by t^ deceased. Aoredit- 
or of the deceased sued his heirs to recover hii debt 
and obtained a decree, in execution of which the 
share of Z, one of the heirs, in, if 'a landed estate WM 
sold. Hie sale-proceeds exceeded Z’a ribare of sndi 
debt and she sura the other heirs for contribution in 
respect of the difference. The defendants claimed 
a set-off in respect of *Z*s riiare of the liabilities of 
if’s estate whmh had been satisfied'!^ A as rnsnsg- 
or. Uedd, t^ttbeset-ofl dribned could not be ra- 
tertained in suoh suit Abul Hasan o. ZcMPtE jg 

LlkBiBAlLtM 
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44. — Act Vlll 0 / 

1859, B. 121 — Co^BhanrB-^Mfi for confrt&nfioii. 
la A suit brought asaiiiBt a leBsee of a portion of 
an estate by one of we co-sharers for money alleged 
to bo duo as the plabtiff’s share of arrears of rent 
for a certain period, whore the claim was admitted : 
—Hdd, that the defendant was not entitled to 
Bct-o if under s. 121, Act Vlll of 1850, the plaintiff’s 
share of the Government revenue of the whole estate 
which had been paid by the defendant for the period 
for which the arrears of rent were alleged to be duo. 
Held, also, that there was no such connection be- 
tween the claim of the plaintiff and the counter- 
claim of the defendant OB would entitle the defend- 
ant, as a matter of equity apart from legislative 
enactment to a set-off. Hossbina Bibi v. Smith 
18 B. L. B. 440 : S2 W. a 16 

46i Suit lor eontri- | 

hufibn— Shares on zamindari and shikmi righla^ 
Plaintiffs, as being entitled collectively to an 11-anna 
share of the jumma of a talukh and alleging that 
they hod obtraed such portion of their share os the 
14-anna talukhdars were liable for, sued the 2-anna 
sharer for what ho ought to have contributed. The 
lower Appellate Court, finding that the defendant 
had a 2-anna share in the xamindari, as well as in the 
idiiktni, considered that the one right might bo set 
off against tho other, and that the plointiils had con- 
sequently no claim against the defendant, Udd, 
that this conclusion was erroneous, for though there 
were in a certain sense opposing rights, still they 
were not mutual rights as between the parties to tho I 
present suit Tho plaintiffs were entitled to got a 
2-anna share of the jumma from tho defendant and 
the i4-anna talukhdars jointly, and tho defendant 
was entitled to got a like share from these 14-anna 
talukhdars and nimself jointly, but tho defendant 
bod no right to set off tho debt thus duo to him 
against tho debt due to the plaintiffs from tho same 
persons. Hureb Kishobe Roy e. IIUR Kishore 
Adhikaree . , • . 88 W. 184 

40. DdU nof Witt- 

tual^-DiapiUed claim for reni in suit for payments 
made to save edate, A and B wore the proprietors 
of a jote, of which B loosed half of his share to.G as 
mirosidar. Tho zamindar brought a suit for rent of 
the joto against A and B and ^ a Joint deoreo, in 
execution of which ho put up jote for sale. C, in 
urdor to save his miras right, paid the amount of the 
decree before sale, and then sued A and B for the 
amount BO paid. Hdd, that 0 was entitled to re- 
cover, and that a claim for rent by B aminst C, but 
which C disputed, could not be adnuttod as an 
answer to C’s claim in the present suit or as a set-off. 
It is essential to tho validity of a set-off that the 
debts should be mutual, due from and to the same 
^ties and in the same right Bengal Regulation 
VIII of 1819, s. 13, and Bengal Act VIII of 1869, 

62, discuss^ BtRomua Cbuvdbb Doss o. Hat- 
uuKissA Khatooe . . 8 O. Ik It 414 

47. auitlorreni 

^ompsnsaiien /or iasnage done m eueulion of 

VOL. V. 
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decree. If the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage; but until such 
damage has been ascertained and decreed, it cannot 
bo set off Against a claim for rent Rai Gobiho 
Singh v. Soonuer Pal . 8 Agra, Ft ZI, 177 

48. Claim for rent — 
8aii for money paid to protect lease, A claim for 
rent cannot bo pleaded os a Hi*t-off in a suit fur money 
paid by tho plaintiff on accemnt of revenue to protect 
a loose in the nature of a mortgage hokl ^ him. 
Hbera Imll V, Bisubn Suhaye . 1 W. B, 897 

49. — - Aceoant, suit 

for-'Oross-appeal Of two appeals heard together 
the first was brought on tho dismissal of a suit, in 
which the representatives of one, now deccastul, of 
two parties claimed for his estate an aocoiint against 
tho other, their suit having been dismissed on failure 
to prove tho contract between tho iiartics ; and tho 
second appeal was from a decree between the some 
parties for damages for tho detention of property 
which had belonged to the estate of tho deceased. 
In the first tho plaintiffs appealiKl; and in tho 
second tho defendant, who also, by oruss-appeal 
claimed a sum which, as he alleged, would have been 
found due to him hod aecounta on both sides been 
taken in the first of the above suits. Hdd, that, as 
the first suit was for an account only, and not for 
tho recovery of money rendering it at least doubtful 
whether a set-off could bo plooiled in defence, and 
as also no issue hod been framod or oven asked for 
on tho question, it was not open to the defendant 
to raise it on this cross-appeaL Nan Karat 
Fhaw V. Ko Htaw Ah. Ko Htaw Ah v. Nan 
Kabay Phaw 

I. Ii. B. 18 Calo. 184 : L. B. 18 L A. 48 

60. Civd Procedure 

Code, 1882. s. 111 — Counter-claim for damagu — 
Cods of preparing a deed— Stamp doty. In De- 
cember 1882 the plaintiffs agreed to supply tho 
defendants with machinery for their mill near 
Calcutta. The defendants, being unable to pay for 
it in accordance with that agreement, entered into a 
supplementary agreement with the plaintiffs on tho 
10th August 1894, whereby it was arranged that tho 
plaintiffs should accept shares in the defendant’s 
company and dobontuies charged on tho property in 
satisfaction of their claim. Tho agreement pro- 
vided that the defendant company should forthwith 
execute an indenture of trust in favour of trustees 
to be named by tho plaintiffs for the purpose of 
securing the said debentures, such indenture to be 
prepared by the plaintiffs* solicitors together with 
tto dobontuies, at the expense of the company, and 
to be approved by the company’s solioitors. It was 
lastly provided that this agreement should bo treated 
as forming part of and supplemental to the agree- 
ment of December 1892. This agreement was sign- 
ed by J. Bfomhall on behalf of the plaintiffs. The 
indenture and detentures wore duly prepared by the 
and approved by the defendants’ solioitors. 
jJaintiffii, havbsg paid the solicitors’ bill of costs 
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in mpoct of the preparation of the indenture and de- 
bontuiee, now sued to recover the amount from the 
defendants under the terms of the above agreement 
of 1894. The defendants alleged that the plaintiffs 
had failed to carry out their part of the agreement 
of 1882, and contended that they were entitled In 
this suit to claim damages against the plaintiffs and 
to sot them off against the plaintiffs' claim. 
that the defendant should not bo permitted in this 
suit to claim damages against the plaintiffs for their 
alleged failure to carry out their part of the contract 
of 1892. Their counter-claim or set-off did not fall 
under s. 11 1 of the Civil Procedure Code (Act XIV 
of 1882), as it u'as not a claim for an ascertainod sum 
of moni'.y, and, that l)oing so, they could not claim as 
of right to have it investigated in this suit.^ Nor was 
there any equitable ground for admitting the 
counter-claim, as it could not bo doubted that there 
would bo considerable delay in investigating it, and 
^ero was no roason why the plaintiffs should have 
to wait so long for the money to which they were 
now legally ontitlod. HdA^ also, that the plaintiffs 
were entitled to include in their claim the stamp 
duty paid on the trust-deed. The agreement con- 
templated that the defendants should pay all 
the costs incidental to the execution of the deed. 
Dobson ft Bablow v. Bsnoal Sfimnino and 
Wbavino Co. • 1. L. B. 21 Bom. 126 

61. ■ . - Beoretal amount— Dscrefol 
amoanf aa sef-off— C'lvif Procedure Code {Ad XI V of 
1882), a. Ill, lU, (d). In a suit for recovery of ar- 
rears of rent, the defendant’s claim to set off the 
amount of a ^creo obtained by him against the 
plaintiff was disallonred by the Court Iralow, on the 
ground that the decroo had not boon attempted to 
bo enforced /fsM. that tho lower Court was 
wrong in not entertaining tho claim of set-off raised 
by the ^ffendant. 111. (d) of s. 1 11 of the Civil Pro- 
cedure Code makes it perfectly clear that tho 
Court can entertain such a claim. Bharat Pbosad 
Sahi V. Rambshwar Kobh (1903) 

1. li. B. 80 Gale. 1006 

62. Landlord and 

lenant— Giidf Procedure Code (Act XIV of 1882), 
a. lll^Bengal Tenancy Ad (VIII of 1886), a, 67, 
^ a suit for rent brou^t by a landlord tho tenant 
defendant claimed a set-off for costs doorood in his 
favour in a previous rent suit brought by tho 
bwamidaroi tho landlord against the defendant 
and in which the landlord was made a pro formd 
defendant: Held, that tho set-off could not bo 
allowed. Oopi Naih v. Bhagwat, I, L, E, 10 Cole, 
807; Bhairal Proaad v. Rameahwar, I. L, R. 30 
Cehe. 1066, distinguidied. Tzluk C^iandba Roy 
V. Jasoda Kumar Rot (1906) . 11 0. W. B. 216 

6a ■■ ■■■- Pabtoroan aot-off against 

assl^ee* independsnt claims sgainst 
assignor— Li an action by the assignee of a debt, 
the debtor-defendant is entitled to set off a ^bt 
due to him by tiie assignor at the date of tho 
asdgnment, even when the amount olaimed to be 
set-off isdueundera tansaotion independent of, 
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and unconnected with, tho claim assigned ta 
plaintiff. Such right of sot-off wili not be open 
to the defendant, if, by his conduct, he has given 
up his right to proceed against the assignor person* 
ally for tho debt. Abunaghbllam Crbtti n , 
SUDBAMANIAN ChBTTI (1906) 

I. li. B. 80 Mad. 286 


2. CROSS-DECREES. 

1. — Decrees under Act X of 

I860.— Gacere ; Where the provisions of a 299 of 
tho Civil Procedure Code, 1859, wore applicaUe 
to docreoB passod under Act X of 1859. Ds Silva 
V, Ambbh Shaha . 16 W. B. 80B 

There is now no distinction in this rospeot between 
rent decrees and other decrees. 

2. Award on private arbitra* 

tion. An award of private arbitration per aa 
did not come under tho provisions of s. 209 of 
Act VIU of 1869, so as to be sot off against decree 
of Court. Duberaj Singh v. Dbbn Dyal Sinqb 

11 W.B.1A4 

8. Bequisites for right— Decrees 

in aame Court for execution. Before cross-deofeea 
can be set off the one against tho other, it is 
necessary that they should be in the same Court 
for execution. East Indian Railway Company a 
Hall 8 B. W. lOA 

Db Silva v, Ambbr Shaha . 16 W, B. 808 

4. — Reguiaitea fot 

right^Decreea in aame Court for execution-^ivU 
Procedure Code, 1859, a, 209. The provisionB of 
a 209, Act VIII of 1859, applied only to cross- 
decrees of the same Court Mween tho same parties, 
or to cross-decrees between tho same parties, though 
of different Courts, which had found their way for 
execution to tho same Court Ram Coomab Gbobr 
V, Gobind Nath Sandyal 7 W, B. 480 

Reversing on review, s. r. Oobindnath San- 
dyal V. Ramcoomar Ghosh 6 W. B. SR 

Hadoo Sirdar a Jadoo Monbh Dossu 

17W.B.46 

5 Requiaika /or 

right — Deereea in aame Court for exeeutian. Ins 
decrees must be under execution at the same time. 
JuDOo Nath Roy a Ram Buksh Ghuttanohb 

7W.B.686 

6. Raguiaitaa for 

righi’~~‘Deereea not in aame CouH^Ad VIU of 
1869, a. 209. Act Vin of 1859, a 209, wUoh 
provided for the set-off of oxoss-deoBMBpappUsd only 
to decrees of the same Court or deosM sent to a 
Court for execution. Themfore where, on appUesp 
tion for exeontion of a deoiee in the Court of a 
Principal Sudder Ameen, it waa soni^t to set-tw a 
deoree obtained in the Jndge’e Courts wUoh hM 
not been sent to the Frindpal Sadder Amm w 

exeoutionp— J7eU^ that a 209, Ael VSZ el ISffOi w 
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not apply- Gihisrchandra Lahuby v. Fakib 
Ghand I 

B.L.B.B11P.VOL003 : 6 W.B.Hi8.72 


7. 


JfequisitM for 


right — Decrees for definite suout—Civit Pmeedure 
Code, 1869, a. 209. In onler to admit of a set- 
off being made when there axe croM-docteeR, the 
partieR must be tbe Rame, and the Bum due under 
each decree or decieeH must bo definite. Bbzaood- 
DEKB HOSSEIN V. FUZLOOEISSA 6 W. S. HIb. 18 


8. 


Appeal from 


8 JIT-OFF'~^oaf(f. 


decree. A judgment-debtor is entitled to Rct-off a 
decree whether the judgment-creditor may or may 
not intend to object on appeal to the judgment- 
debtor’s decree. Huho Pebshao Roy Chowdrby 
t>. Shama Pebshad Roy Chowohry 

6 W. B. Mia. 68 

9, Set-off of Joint decree— 

procedure Code (Act X of 1877) a. 246. A judg- 
ment-debtor may set-off against the amount of the I 
decree against him, the amount of a decreo ' 
which ho has obtained against the docroe-holder 
and other persona Hubby Dyai, Guieo v. Dim 
Doyal Guho 

I.XfcB.8Calo.479: 180.L.B.98 

10. ■ - ■ Civil Procedure j 

Code, a. 246. Whore a decree-holder holds a decree 
against soverml porsons jointly, one of whom holds a 
decree against lum singly, both deoiees being oxocut- . 
able in the same Court, it is competent to the holder j 
of the joint decree, under the provisions of a 240 of ' 
the Code of Civil i^codurR, to plead such decree in 
answer to an application for execution of the decree 
against him singly. Ram Sukh Dab v. Tota Ram 

L L. & 14 All. 889 

U. • Joint 


Deereea noi between aame partiea-~JCivil Procedure 
Code, 1877, a. 246. 8 and two other persons held 
a decree for costs against M which did not specify 
the separate interests of each in the decree, and M 
held a decree for money against 8 alone, which ho 
wished to treat as a cross-decree under a 246 of Act 
X of 1877. Hdi, that the decree held by 8 and the 
other persons was not a decreo between the same 
^rties as the parties to the decree held if, and 
M B decreo could not therefore bo treated as a 
cross-decree under that section. Mubu Dhab v. 
PabbotamDaes . . I.L.M8A1L91 

:: — JDMeoutlcm by two deoree- 

holders— Aci Vlll of 1869, a. 209. Where there 
were cross-decrees, and one cf the decree-holders 
'Tv A trf the Court made with the consent 

of bou parties, bound in executing his decree 
Jo set-on the amount of the decree against 
A it would bo inequitable to allow 

^ execution in iuU 
mt^t^ting oil the amount deoreed against him. 

Sahkib Samdta]:. a Tabak Chavdba 
•onUnAOBABJXI 

3B.L.B,A.ail4 W:11.B.488 
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18. 


Civil Procedure 


Code, 1869, a. 209-^Aitachmerd. In April 1877 
M sued 8 for money, and on the 10th May 1877 
S sued M for money, both suits being instituted in 
the same Court. In tho meantime, on the 0th May 
1877, B applied for the attachment of tho money 
claimed by if in his siut, and obtained an order 
prohibiting M from receiving, and 8 from payings 
any sum which might bo found in that suit to ho due 
by 8 to if. On tho 23n] Juno 1877 if obtained 
a decreo in his suit against 8, and 8 obtained a decree 
in his suit against if, <8*b decree being for tho larger 
sum. On the same day, under tho provisions of 
a 200 of Act VIII of 1869, satisfaction fur tho smaller 
sum was entered on both decrees, and execution 
taken out of ffs decree for so much as remained duo. 
At tho same time 8 objected to /l*s attachment, but 
his objection was disallowed. Held, in a suit by 8 
against Z» to havo tho onler disallowing his objoction 
set aside and the propriety and 1t‘gality of tho set-off 
above mentioned established, regard being had to 
the provisions of a 209 of Act VIII of 1869, that the 
attaching order of tho 9th May could havo no opera- 
tion or effect, and that, oven if B had foUowra up 
that order and attached j|f 's decreo against 8, that 
stop would not havo put him in a bettor position, for 
tho same section bedng followed, and tho deerease 
being ossentially cross-dccrccs, that for the smaller 
sum became ab^rbcil in tho one for tho larger, and 
attachment could not affect it. Bhujhawaxt Lal 
V. SuxiiBAj Rai L L. B. 8 AH. 800 

14. 


OroBB-deoreoB for meano 

profits. Where there are cross-docrees for pos- 
BOBsion and roosne profits in rospoot to the saroo 
land, tho earlier decree comprehending only a part of 
tibe land embraced in the latter, eiwsh party may 
take out oxeoution and bo entitled to rooeivo 
wasilat separately. Amumd Mohum Hajbab v. 
Sbibo Soondubbb Dabxe 16 W. B, 869 


16. 


Croea-deereea for 


meane profits. In 1827 8 commenced a suit against 
B, and before judgment applied for and obtained, 
under Bengal ^gulation II of 1806, an attachment 
of certain immoveable property belonging to tho de- 
fendant. In ]828i8f obtained a decreo, upon which 
he did nothing immediately ; but in 1844 ho sold the 
attached property in execution and purchased it him- 
BoH Thirteen years after B commonoed proceed- 
ings to sot aside that sale, and in I860 obtained a 
foal decree reversing tho sale, restoring to him the 
possession and awarding him mosno profits. Tho 
mesne profits were ascertained, and a third party 
(R) attached tho decree in respect of a judgment- 
debt duo to himself from B. Upon this 8, after 
trying ineffectually to stay R's proceeding, brought 
a suit claiming to set off the amount of the decree of 
1828 against tho decree of 186a Hdd, that what* 
ever equitable right F might have in consequenoe 
of the situation of tho piirties» it should have been 
urged in the suit before decree, and not in execution 
wfon rights of third parties hod accrued, and that 
what B sought was not the mesne profits attached 
by 8 under ^e decree of.l82a out tbe amount 

IV 4 
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decreed to be paid by S to £. Rax Cooxab 
Gbosi a Gobixd Naib Savdyal IS W. B, 891 

18. Deoreo not enforceable— 

A decree which ii incapable of being enforced 
cannot be set-off against a decree whic^ is 
alive. Hubo Pershad Roy Gkowdhry a Fool 
KuEOBiiDossn . • 16W.B.808 


n. Decree bafML by lapse of 

time. A set-off is not admissible, except upon 
a oross-desree which the decree-holder is seek- 
iM to execute, andnotimn across- decree incapable 
of execution by lapse of tim a A cross-decree must 
be kept alive the action of the party entitled 
under it. Avuxd Mobun Subxa Mojoomdab a 
Hubo Gbundbb Bhuttaghabjib 

5 W.fB. Mia 16 

Pbosunno Cooxab Onosi a Sham Lal Guyoo- 

rADBYA .... 5W.B.MiB. 8 

I^'^Hbmbaj Cbowdbby v. Asoodun 

5W.E.M18.48 


18. — CivU Procidw€ 

Code^ 1869, a 202— Deeres barred by limiUUioiL 
In a suit for resumption of land, plaintifF obtained a 
decree for a TOrtion of her claim, wi^ costs in pro- 
portion. SuDsequently, on appli^tion for a review, 
she obtained a further decree for the rest of her claim. 
The latter decree was reversed on appeal by the High 
Court, who gave defendants all costs of the proceed- 
ing in proportion. Plaintiff allowed more than three 
years to elapse from the date of the former decree 
without applying for execution ; but when defendant 
applied to execute his decree for costs, she petitioned 
for a set-off of so much of the costs as bad been 
decreed to her. /ieU, that these two judgments and 
decrees must bo treated as reduced to one, wherein 
judgment was given in part for t^ plaintiff and in 
part for the defendant ; and before issuing a warrant 
of execution the Court woo bound to ascertain how 
nmoh, on tim whole case, was due to the party execut- 
ing, and to issue a warrant for that sum and no more. 
JElfsIdi further, that no question of limitation could 
arise in respect to the execution of the first decree, 
which became incapable of execution as soon as the 
High Gourt*s decree in appeal (which a-as for a 
lum sum) was passed ; but that the latter, under 
A 200, Code 01 Civil Picooeduro, could only be 
axeented to the extent of the difference beliveen 
thetwodecroeA Nubo Lall Khan a Mabababxb 
oiBdbdwan .... 8 W.B .680 


19. 


Ad 7111 


1869, A 121% A, by deed of snr-i-peshgi, let certab] 

kadi to A to MOUM . mm .dvumd bv him to ha 
midtotMtotthmoB. foommmted to poyoertaio 

diiMUiira.l^toil. OnftilnnlmJ^ilobtaliieda 

A dMN. & 0 poMluMed Ui inteiMt in tin 
Jam wonnd liy th. dmd of mr-i-pmllmL md anad 

mb mittowt off thouMont of titodeoiw obtained 


2. CROSS-DECBBBSxeoiild. 



S a I. B. A. a 84 : 10 W. B. 880 


80. AnlgnM ot dMTM. right 

o£ Whem execution of A’e dootee ageinet B 
was stayed Mndiim the pawing of a decree in R^s 
cross suit v-^add, that no subsequent purchase of 
R'a rights and interests in his cross-suit could 
sot up as a bar to A’s rights to attach the whole 
of the deoreo in the cross-suit, in execution of his 
decree against R. Pbbloo C!howdhraina Goubt 
oyWabds .... 7 W. Be 819 


8 L Asfi{ 0 fiimeaf of 

deere^Ad 7111 of 1869, a 202— Art XXlll of 
1821, a ii. The plaintiffs obtained a decree against 
R in tbo Subordinate Judge’s Courh Some time 
afterwards R recovered a decree in the Munsifs 
Court against the plaintii^ The plaintiffs there- 
upon applied for the attachment of this decree in 
satisfaction of their own against R. Before attach- 
ment, however, R assigned her decree to G. On C 
trying to execute R’s deoreo against the plaintiih 
they brought the present suit for a declaration of 
then right to have a set-off made of the two de ereeA 
Hdd, that such a suit would not Ua Ruohu Nab- 
DAN Rain a Sumbssab Panday 

18 B. Ii. B. 489 : 88 W. & 886 


88 . — CivU Proudmn 

Code, 1869, a 202. A obtained a decree in a Court of 
the N.-W. I^vinces against R. C, taking the 
decree botid fide by assignment, applied to exeonte it 
in the 24-PerBunnahA R, wlm got a deoree anJnst 
A in the 24-Pergunnaha, apidied to have the oeocee 
set-off against we other decree in tim hands of C. 
Hdd, that, in such circumstances, a 209, Act VUI of 
1859, did not apply. Rosbbooddbbn a Jbh^- 
om 6W.B.1C1A88 



84. 

dscree-Ari 7111 of 1869,0.299. 
obtained atdeoice for a sum of money egwi ^ 
and D, sold part of their interest theiem to R, 
afterwards sold tim same to F. 
against F, and in execntkni attached endsoldF^ 

became the purehaser of the sssba HeapyiitdsW 
exeoutlon against G and D. G riafaned to ^ 
off tim amount of a deem obtaM i 

igiUiito ifbWi 0 

benami for him as a eross-debree , 
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decree could not be set off. Tarachand Ghosb v. 
Aranda Ghanoba Ghowdby « 

8 B.L.B. A.C.110:10W.B.460 

26. - FurchoMf of 

ieette-^Ad VIII of 1859, 9, 299, The pnrohAser 
of ft decree held by ftgftinet whom Rholde a croM- 
decieo, takes it subject to a set-off on account of 
B'b doozoo. Kadi Ali Jawabdab v. Lakhixant 
Cbugkbbbutty 

1 B. L. B. F. B. 88 : 10 W. B. F. B. 82 

Nundo Coomab Buxshxb V. Koonjo Kishorb 
Roy . ... 6W.B.Mia.78 

Dooboa Churn Nundeb v. Debnath Roy 
Chowdhby .... 18W.B.442 

OOPENDBO MOHUN MoOSTAVBE V, POOBNA GhUN- 

der Bhuttacrarjbb 19W. B.85 

Ram Chundbb v, Mobendro Nath Bosh 

81W.B.141 

20. CivU Procedure 

Code, 1869, 9. 209. A got a decree against Bt 
who subsequently got a larger decree against A» 
which ho sold to C. After that A executed his 
decree, and put up B’s decree for sale and bought it 
himself. G then took out execution against A , who, 
having unsuccessfully put in a claim under Act VIII 
of 1850, s. 240, brought a suit to have his claim 
establii^ed, and the sale of JTs decree to C declared 
collusive. Both the lower Courts found that the sale 
was bond fide. HM, that this finding could not be 
set aside on special appeal, but that, when G took out 
execution, A might apply for a set-off under s. 209. 
Sreo Naraxn Sinqb v. Crooner Bhuoout 

84 W. B. 899 

27. Praudedenl «- 

eignment^Big^ of oeeignee. Where cross-deoroos 
had been opined and one of thorn had been assign- 
ltd, in a suit by the other decree-holder to set aside 
the assignment as fraudulent NeM, that it was 
fraudulent, and the right of set-off was unaffected. 
Quare : Whether, had the assignment been a bond 
fide^ one, — i.e., for a valuable consideration, — 
assi^ee would have taken the decree subject to tho 
equities orliabilities of the decree-holder to tiie judg- 
ment-debtor. Talub Hossbin V. Walker 

7W.R 470 

88, -- — Procedure 

Code, 1877f 9. 248 — BxeeuHon of ero 99 ’decne 9 — 
Power of Court execuling dccreer^Bond fide pur- 
choee^PreeumpHou of vMUy of order for eole. 
H a Court ordering a sale in execution <rf a decree 
hu luriswtion, a purchaser of the property sold is 
not bound to inquire into the correctness of the order 
® correctness of 

w which the exeoutkm issues. 

Nrt w^tanding anything in i. 246 of the Code of 
wrtl noceduze, he is not oound to inquire whe^er 
the ju^entdebtor holds a ozosedeoree of hi^r 
amout against the decree-holder any more than hie 
IS to inqw, in an ordinary case, whether the deorect 
under which execution has issued, has been satisfied 


8BT-OFF eofitd. 

2. CROSS-DEGREES-coakf. 

or not. These are questions to be determined bv the 
Court issuing execution. Where property sold in 
execution of a valid decree, under the order of a 
competent Court, was purchased bond fide and for 
fair value: — Held, that tho mere existence of a oross- 
deorco for a higher amount in favour of the jni^ 
mentdebtor, without any question of fraud, would 
not support a suit by tho latter against tho purchaser 
to sot aside tho sale. Rewa Mahton v. Ram 
Kishen Singh I. L. B. 14 Calo. 18 

Ii.B.181. A. 100 

Mothura Mohun Gross Mundul v. Akhoy 
Kumar Mitteb' . I. L. B. 16 Calo. 667 

89. Stay of execution of deoree 

— Cioil Procedure Code, 1869, 9. 209. Where a-- 
docrco for tho plaintiff has boon obtained in a 
suit, and a cross-suit is ponding, tho Court will 
not stay proceedings in execution of tho first suit, 
or order the proccofls of that deoree to be paid into 
Court to abido tho rosult of tho second. Mool- 
CHUND V. RaJNARAIN GhOSB 

1 Ind. Jur. N. 8. 880 

80. Civil Procedure 

Code, 1859, a. 209, Procedure under. When an 
application to stay execution of a decroo is made 
to a Court in which a suit is ponding against a deoree* 
holder, tho Court’s compotenoy, under s. 209, Act 
Vin of 1859, to grant tho application dopendM 
on tho decree beting its o^vn decree. An application 
of this nature ought not to bo entertainod in the 
absence of an afiidavit or utisfactory proof of the 
complaints alleged in it, without tho Court oaUing 
for such proof. Mittun Bibeb v. Buzloor Khan 

8W.B,898 

81 - Civil Procedure 

Code, 1869, 9, 209— -Execution of cross-decrscs. 8 
hod against M in tho Rungporo Court a deoree for 
costs which ho romovod for oxooution to tho Court of 
Beorbhoom. On this M applied to tho latter Court, 
under s. 209, Act VIII of 1869, for stay of execution 
ponding tho decision of another suit which ho had 
tought against 8. Hdd, that, on tho decision of 
the other suit, it ought to have been ascertained 
which party hsd a decroo for tho larger sum, and that 
oxeoution should havo boon taken out by that party 
only, and for so much as should remain after deduct- 
ing the smaller sum, which should havo boon entered 
on the deoree for the larger sum. Shibchundbr 
Sircar v. Jugout Indur Bunwarbb G cmi xp 

18 HIT, B. 818 

32 , Pending 9uil by 

dtlrndm* in lOith ht Juu endM sum /or- 

4 MIMM for llteg*! dtapoBwrfOT. Md tli.t to M 
aim. ondit M.ivrt the utount ol duugM for tto 
lfd«I.*tolttop«»d«u>yoltto 
fh. Dtotoict Monrif*. Court wm not . to 
ito HOimt miit,tatttot itwa open to tto Court, 

IT . 0 
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in its cUioretioDf to postpone the hearing of the 
pieaent snit until the Distriot Munsif 1 m given 
ra decision. Muttuxabufpa Kavndav v. Rama 
Feuax 8 Had. 168 


aa 


Ezeoation of daoree— I 


lioa to-Hiof, Where two parties have to leoovor 
suns from each other under the same decree (not 
eroBS-deoiees), the party entitled to the lessor sum 
cannot be allowed to take out execution against 
the party entitled to the larger sum, and the 
Court is bound to direct a set-off or to enter 
satisfaotion of the smaller sum upon the decree. 
Juoo Mohuv BuKsnn v. Soorbndrovath Roy 
Gbowdhby 18 W. B. 100 

84. Decree tn favour 

of one forty vrilh eorU in favour of the other — 
Cml Procedure Code, 18»^9, s. 299. Wlien a deoieo 
in favour of an appellant dosoribes a sot of costs 
as due by the appellant to the respondent, it means j 
not that any sum should bo actually paid to the 
latter, but that the costs in question should be i 
deducted from the gross amount doorood, and the j 
remainder only lecoTcrcd under the decree. 8. 200, j 
Code of Civil Frocoduie, hacl no application in such a i 
ease. Issub Cdandbb Mookkbjkib v. Munmohub j 
CaowDHBY . 18 W. B. 808 | 


86. 

Code, 


1882, es. 246, 

Croaa’decreee — Simjde 
forcing mortgage. 8. 240 of the Civil Prooodure 
Code is applicable to crosB-doorees and not to cross- 
claims under one decree. To make s. 247 of the 
Code applicable in the case of cross-claims under 
one docroe, the parties entitled thereunder to recover 
from each other must hold t^ same character and 
possess identical rights of enforcing execution, and 
enforcement of the decree can only berefhsod, or 
aatiifaction entered up, when this is the case. IIM, 
^ i^iherrfore, where a decree for money of a Court of 
firstinstancodiroctod that the money should bo re- 
alisable from certain specific property of the defend- 
ant, and exempted his person and other property, 
and the lower Appellate Court modified this dooroo 
by extending it to the person of the defendant, 
and in second appeal the High Court set aside the 
lower Appellate Court’s decree and restored that of 
the first Court, diieoting that the cost of the defend- 
ant in the lower Appellate Court and in the High 
Gout should be paid by the plaintiff, that, inasmuch 
as the plaintiff was only ontitlod to recover the judg- 
ment-wbt due to him from the defendant from 
snohspecifio propertv, whereas the defendant was 
eiititled to recover the judgment-debt due to him 
from the platotiff from his person and property, the 
provisionB of s. 247 were not applicable. Kalka 
FBBSBADv. Baudot 1. L. B. 6 AIL 878 

80. Code^Two 

awma/a of eoata in some deere^Eaeeniion of 
dearie. Where a Court makes twooiffotent awards 
of oosls hi one and the same deereti when it ought 
to have- made a decree onlfy for the diflbtence 


Civil Procedure 

247 — Execution of decree — 
maney^decree — Decree en- 
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between them: — FIdd, that execution could only 
be taken out for the difioronco between the two 
amounts awardecL Amjuo AlC Khan v. Faeul 

Hossein 19 W. B. 187 

87. — ■ ■■ - ConditioMd dearee 

•-~PurehaH~money--~Coate--~CivQ Procedure Code, 
1882, ee. 214, 221, 247-^Decree in euii for pre- 
eum'^ion. The decree in a suit to enforce a 
right of pre-emption directed, in accordance with 
the provisions of s. 214 of the Civil Procedure Code, 
that the plaintiff should obtain possession of the pro- 
perty and recover costs of the suit from the defend- 
ants (vendor and vendee), on payment of the 
purchw-money within a fixed time, but that on 
default of such papmimt, the suit riiould stand dis- 
missed. The plaintiff deposited within time the 
purchase-money with the exception of a sum less 
than the amount of costs awanled to him. He 
subsequently applied for delivery of possession of 
the property in execution of the decree and for the 
recovery of the costs awarded to him, dedneting from 
suchoosts the unpaid portion of the pnrehase-mon^. 
Hdd, applying, by analogy of sa 221 and 247 of mo 
Civil ]^^uro Code, the equitable doctrine of 
set-off, that the plaintiff was entitled, when deposit- 
ing the purchase-money under the decree, to deduct 
therefrom the sum the decree awarded to him as 
costs, and that therefore the decree did not become 
null and void by reason that ho had not deposited 
the full amount of the purchase-money within time. 
Degumburee Dahee v. Eehan Chunder Sein, B, 

M. Sup. V6L 938 : 9 If. B. 230 ; Jugo Mohan 
Buhduee v. Soorendro Nath Boy Chowdhry, 13 W, 
B. 106 ; and Brijnath Dace v. Juggemath Daee, 1. 
L, B. 4 Cede. 742, referred to. Ishri v. Gofal 
Saban . I. L. H 8 All. 861 

CivB Procedure 


Code, 1882, e. 247’~-Cro99-daime under the eamo 
deedec-^oda under the came decree recoverable 
dtffereni ways. S. 247 of the Code of Civil Frooedure* 
is not limited in its application to cases in whidi 
the remedv of each party against the other is of 
precisely the same nature. Thus, where one party 
to a suit was entitled to recover certain costs bgr 
means of the sale of hypothecated property, and the 
other party under the same decree was entitled to 
recover a smaller sum os costs from his opMnent 
porsonallv, it was held that s. 247 of the Oboe ap- 
plied, and that the costs reooverahle personally could 
bo set off against the costs recoverable by sale of the 
hypothecated property. Kalka Praaad v. Bam 
Din, I, L. B. S AIL 272, dissented tom. Bbaa- 
wak SnraH v. Ratak I. L. B» 10 AIL 896 
89. CM 


Code, 1882, ec. 246, 247-~EaeonHon of 
Partiee enliOed under same deores to ficcm frm 
each other. A plaintiff obtained a deere efer t he 
surrender to him of certain mortgaged property on 
his paying the defendants the mortgajp amom 
rithin three mont^ together with the vahid w 


improvement^ and for t£s payment l^ detadaa^ 
to him of the eostsof Buik Heapplied to rooo^ 
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the said coste by the arreit of defendantfl. 
that the defendants were entitled under s. 247 of tibe 
•Code of dvil Ph)cedure to set-off the amount payable 
ij them to plaintiff way of costs against the 
mortgage amount and value of improvements pay- 
able by plaintiff to them. Bhagwan Singh v. BaUMt 
I. L. JL 16 AB 3959 approved. Sankara Mnkon 
V. Gopala Pattar L Lu S. S8 Mad. Ifll 

40. CivU Broeednn 

Gotfe, ss. 2469 247, 411 — CroM^decrua t» same 
decrea—Beeoverg by Oavenmant of CourUfua in 
pauper sati. A plaintiff suing in formd pavparts 
to recover property valued at R60,000 obtained a 
fleoroe for li 1,430. The Court, with reference to 
the provifdons of s. 411 of the Civil Procedure Code^ 
directed that the plaintiff should pay R 1,106 as the 
amount of Court-fees which would have b^n paid by 
him if ho had not been permitted to sue as a pau- 
per. The Collector having applied under s. 411 
to recover this amount by attachment of the R 1,430 
payable to the plaintiff, the defendant objected that 
(i) certain costs payable to her by tho plaintiff 
under tho same ^ree, and (ii) a sum of money 
payable to her by the plaintiff under a decree which 
she had obtained in a cross-suit in tho same Court, 
should be set-off against the R 1,430 payable by 
her to him, with rtderonco to ss. 246 and 247 of 
the Code, and that thus nothing would remain duo 
by hor which tho Covornment could recover. No 
application for execution was made by tho plaintiff 
for his R 1,430, or by the defendant for her costs. 
In appeal from an order allowing tho CoHoctor’s 
application, it was contended that tho ** subject- 
matter of the suit ” in B. 411 of the Code meant the 
sum which the successful pauper-plaintiff is entitled 
to got os a result of his success in tho suit ; but that 
in tho suit and the cross-suit taken together, the 
plaintiff ultimately stood to lose a smaU sum, the 
defendant being tho holder of the larger sum awarded 
altogether. NeU, that the oontention hod no 
force, as execution had not been taken out tho 
plaintiff or the drfendant or both, and it could not bo 
said that the Government had bran trying to execute 
tho plaintiff’s decree, or was a representative of 
the plaintiff as holder of tho deorotol order in his 
favour for Rl,430 so as to bring into operation 
the special rules of ss. 246 and 247 of the Code 
between him and tho defendant £fcld, also, that 
plaintiff was one who, in the sense of s. 411, 
had succeeded in respect of port of the ** subject- 
matter ” of his Buit^ and on that port therefore a 
first charge was hy law reserved and seeuxed to 
the Government, which was justifiedin recovering it 
m these moeedings from the defendsipt, who was 
■ordered by the dmeo to pay it in tho same way os 
^sta 0 X 0 ordinarily recoverable under the 0^, 
aeU, that tho deerm in the suit and the cross-suit 
nothavinffreaehedastageinwliirhthe provudonsof 
■s. 246 and 247 of tho Oode would come into play, no 
questions of set-off and consequent reduction or other 
"Midification cl tito " subject-matter ” of the suit 
against the defendant as payable Iqr her to 


Bar-on-coind. 

2 . CROSS-DECREES— confd. 
the plaintiff had arisen or could be entertained. 
Janxi e. Collector or Allahabad 

Lli.B.9AlLe4 

41. CivU Proeedwa 

Code {Ad XIV of 1882), m. 233, 243, 846-^Bxe- 
cuiion of aaaigned deereer-Set-og ngaind aligned 
decree partly executed, A R had obtained a decroe 
against K and T, After the decree had been 
partially satisfied A B assigned it to D. Prior to 
the date of the assignment, a and T had instituted a 
suit against A B and D, and ultimately obtained 
a decree a^inst both of them. HM, tliat K and T 
were entitled to set-off their decree against tho 
unexecuted portion of tho decree which had been 
assigned to 1>. Kristo Ramani Passes v. Kedar 
Nath Chakra varti I. L. R. 16 Calo. 819 

49. — CivU Proeedttre 

Code, 9 . 246 — Litnitalion, Under two decrees of 
the Suddor Dewany Adalat passcrl in 1864, A was 
entitled to two-thinis and B to one-third of certain 
immoveable property, with mesne profits in pro- 
portion. Each obtained possession of the immove- 
able property decreed to him. B appealed to 
Privy Counod from both decrees in respect of tho 
two-thirds awarded to A, In April 1866, pending 
the appeal, A appliiHl for an account of the mosno 
profits duo to him after setting-off the mcMno profits 
duo to B, but as he faik*d to comply with a condition 
requiring him to give security for tho amount 
claimed, in case tho PHvy Council should allow 
appeal, the application was struck off. In January 
1867 B applied for tho mesne profits of the onc- 
third docim to him, and the Court found U 18,700 
to bo tho amount so duo, bu^ on application by 
A stayed further execution pending the Privy 
Ooiincu’s decision. In 1873 the I^ivy Council dis- 
missed R’s appeal. In 1886 A, in execution of tho 
Pdvy Count’s decree, applied for R60,000 as 
mosno profits in respect of the two-thirds. B at the* 
same time applied that the R18,000 doclarod in 
1867 to be due to him in rospoct of tho one-thM 
might bo set-off against tho amount claimed by A. 
Held, that the question of the amount due to A up 
to the dato when he acquired possession of tho 
two-thirds, and which had never yet been decided, 
should be re-opened from tho point at which it was 
left in 1866; that if this amount oxccodod the 
R18,000 declared in 1867 to bo due to B, satisfaction 
of A’s claim to that extent should be entered up and 
tho balance recovered from B ; and that this course, 
if not strictly in accordance with the letter, was in 
accordance with the spirit of ss. 246, 247 of tho 
Civil Flrooedure Code, and at all events should bo 
altowcd on prindplos of natural equity. Hdd, also, 
tluit, until the amount duo to A hod been definitely 
ascertained in the execution diqiartment. Be right to 
maintain his set-off did not arise ; that the set-off 
was therefore not barred by limitation ; that the 
order <rf January 1867 was equivalent to a decree 
for tho amount dedaredtherefy as due to R; that 
when the execution department had determined 
^ amount due to A, that deoision also would 
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be a deoioe» and that e. 246 of the Code ooold 
then be andled. Matadin v. Chandi Dnr 

Z.L.B.10A11.188 

48, CivU Proeedun 

Code. e. 246-^ExeciUwn of decne^Decru againai 
ipAicit id-off M daimed not before the Court for eiecu- 
turn. & 246 of the Code of Civil Frooedure clearly 
oontemiAateB that, whore one decree is sought to bo 
set-off against another, the decree against which the 
set-off is adced for must be before the Court for 
execution. Bewa Mahton v. Ram Kiahen Singh, 
L. R. 13 L A. 103, no, referred to. Chajmal 
Das V. Lal Dhabam Sinoh (1002) 

L1I.B.84A11.481 

44. Civil Procedure 

Opde (Act XIV of 1882), aa. 233, 246^roaa’deereei 
on aame day againai aama parliea in different auila^ 
Subseguent iranafer of one decree to third party— 
Pdition for execution by tranaferee decru-hMer— 
Right of tranaferee aubjeel to equity of eroaa-decree- 
hdder. On 3id February 1000, cross-decrees were 
passed between A and B in different suits. A's 
decree against B was for a larger amount than B’s 
^ctee against A, On 20th Januarv 1011, B 
transfemd his decree to C, but A only received 
notice of Iho assignment in October 1000. Hdd, 
that 0 was not entitled to execute the decree 
against A. The transfer from B to C could take 
eftot against A in respect of his cross-docroo 
only after A received notice of it. That being so, 
the decree so transferred, being for a smaller amount 
than A’s, became incapable of execution under the 
equitable princiide enunciated in s. 246 of the 
Cm of Civil Bcocedure. At the date of the com- 
pletion of transfer by notice, ffe docroo was subject 
tQ the equity, and. consequently, the right of C as 
t^ transforoe of it was also subject to that equity 
iintea233ofthe Code. S. 246oftheCo^of^vn 
JPkoooduro is not inapplicable to a case whore cross- 
deorees are passed by the Court whose duty it is to 
Oieontothem, and neither docroo has boon transferred 
lor execution to another Court. Rewa Mahton v. 
Ram Kiahen Singh, L. R, 13 L A. 106, explained* 
Snnnr Pandabam v. Santhoji Row (1002) 

I. L. B. 88 Mad. 488 

SmvmG ABIDE IdBABB. 

Ass Lbasx. 

Ass Bbobivxb 18 O. W. N. 1088 

BETTING ABIDE EX FABTE DEOBEE. 

Ass Givzl Fbocxdubi Code, 1882, s. 108. 

8 O. W. N. 848 

BETTING ABIDE BALE. 

See CmL Fbooxdubb Codi, 1882, 8. 310A. 

18 C. W. N. 884 

AssSalb .. 180.W.N.849; 618 

applloatlon for— 

Ass Sale m Ezxcnnoir.^’1 

L L. B. ae.Oalo. 864 


BETTING ABIDE BAJJh-eondd, 

: Setting aaide safe, 

application for— Agreement with a eo4eaaee of 
fudgment-ddior and Ils cfesres-Mder— Dfesttadffiy 
purehaaer from bidding— CivU Procedure Code (Act 
XIV of 1882), aa, 244, 311. An agreement with the 
co-lessee of the judgment-debtor and the decree- 
holder that he ivould purchase the property and 
then sell it to the oo-lessoo for the amount of his 
decree, in consequence of which the co-lessee re- 
frained from bidding at the sale, is not by itself sulB- 
cient to yitiato a sale. Mahomed Mira Bavuthar 
V. Sawaai Vijaya Raghunadha Qopedar, I. L. R. 23 
Mad. 227 : L. R. 27 1. A. 17, explained andfollowed, 
Woopendro Nath Sircar v. Brojendro Nath Munduh 
1. L. R. 7 Cak. 346, distinguished. Satish Chan- 
DBA MuKBEBJEB V. POBTEB (1908) 

I. Ii.B86Calo. ,886 
BETTLED AOCOUNTB. 

- Accounta— Settlement of 

aceounfe by paaaing a promiaaory note— No fraud 
or coerokn uaed-- Waiving of examination of accounta 
by fdaintiff of hia free wiU— Accounta not to be re- 
opened. The plaintiff and defendant had mutual 
dealings and accounts. In settling these accounts 
the plaintiff of his own free will and accord and 
without any fraud practised or undue influence 
exerted by the defendant daimed his ri^t to an 
examination of the accounts for the purpose of 
ascertaining the balance due and agreed to treat 
a gross sum of R3,656 as due from him and 
accordingly executed a promissory note for that 
amount. The plaintiff then sued for a dedara-. 
tion that the promissory note in question was 
fraudulent and had been obtained from him by 
undue influence and was good only to the extent 
of such sum as might be found due on taking 
an account between the parties. At the trial tiie 
allegations of fraud and undue influence on the 
part of the defendant and want of free consent on 
the part of the plaintiff were held not proved* 
Hdd, that, on the principle enunciated by the Privy 
Council in McKeUer v. WaRaee, S Moo I. A. 371, 
the promissory note must be treated either as the 
result of a settled account or as a settlement by 
compromise. In either case, it could not be re- 
opened. Maobibam V. Laxmikabayak (1908) 

LZi.B.8aBom.868 

BETTLED ESTATE. 

Aee Jhuk Gultxvatiov. 

I.L.B860a]o.l 


BETTLEMENT. 

GoL 

1. CoKBTBUcnoir . . . . * 11732 

2. Riobt to Sextukent . 11724 

3. Evidebce OT Settlbkeet ' • 11784 

4..MODEOrSETTLEMEBT • 11734 

5. Subjects ov Settlexeet , • 11734 

6. Eitect or Settlexeet • 11734 

7. Ezpxbatioe Of Settlexeet • 11748 

A IfsBOELLAEEOus Gabes • « 117^ 
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Su Aot IX ov 1847. 

I. X..B.4 0alo.l08 

See Assam Laitd avd R^^inue Requ- 

LATioN . I. Ii. R 17 Calo. SlO 

1.11. B.94Galo.888 

See Confiscation of Pbopebtt in Oudh. 

14 Moo. I. A. 112 
I. L. R 4 Calo. 727 
L L. B. 12 Oalc. 1 
L. R 12 1. A. 124 

See Covenant to Renew. 

IB.I 1 .R A.0.7 

See Deed— <k>NSTBUCTioN. 

I. RB. 20 Bom. 810 
See Grant .8 0. W. N. 106 

See Bahomedan I^aw— Endowment. 

I. L. B. 80 Calc. 660 

See Resumption— Effect of Resumption 
—Effect on Patta. 

L. R 80 I. A. 160 

See Sale fob Abbeabs of Revenue— In- 
cumbbances— Act XI of 1850. 

14W.R1 

16W.R141 

I.L.B.24Galo.887 

See Sale FOB Abbeabs of Revenue— In- 

CUMBBANCES— BeNGAIi REGULATION 

XI OF 1822. 

See Stamp Act, 1879, a 3, cl. 19. 

L L. B. 7 Mad. 848 
I, RB. 21 Mad. 422 

See Stamp Act, 1870, Sch. I, Art. 67. 

1.11. B.8Mad.468 
I. Ii. R 20 Bom. 210 

See Succession . li, R 80 I. A. 180 

See Village Ghowxidabs Act, bs. 48, 51. 

1. Ii. B. 21 Gale. 626 
4 O. W. N. 814 

construotlon of— 

See Hindu Law— Gift— Constbuction 
OF Gifts I. L, B. 12 Gale. 668 
L Ii. R 12 Mad. 888 

Gtoxdon Settlement— 

See Hebbditaby Offices Act. , 

4 O.W. 17.617 
I. L. B. 20 Bom. 428 

See Service Tenure. 

I. L. B. 16 Bom. 18 
L Ii. R 18 Bom. 29 

made By guardian— 

See Husband and Wife. 

I. Ii. RIO Gale. 061 

“ of khasmehallande— 

Sm Laasism Am (XV of 1877), Scb. H, 
ABm.1446 12G.W.ir.810 


BBTTLllMBirr— eoE<A 

— of rent— 

See Bengal Tenancy Act. a KMJ. 

18G.W.M.910 

See Bengal Tenancy Act, a 105. 

18 G. W. B. 1148 

Sci Record of Rioiits. 

I. L. B. 86 Gale. 176 

. on marriage— 

See Marriage Settlement. 

1 Ind. Jur. TSr, 8. 280 

See Will — C oNSTRiw-rinN, 

I. L. R. 4 Galo. 614 

— poBt-nuptial— 

See TSiiNSFEROF Property Act, s. 6.3. 

I. L. B. 22 Galo. 186 

See SoNTHAL Perqunnahs Settlement 

Regulation . I. L. B. 18 Galo. 146 

preferential right of— 

See Noabad Taluk . 18 G. W. N. 286 
. Buit to eet aside— 

See Parties— Parties to Suits— Gov- 
ernment. 

18B.L.B.118: 21W.R827 
22 W. B. 62 

wife’s equity to— 

See Husband and Wife. 

11 B.I 1 .RI 44 

1. CONSTRUCTION. 

1. — Affreements made at time 

of settlement^ duration of. Hdd, on the oon- 
Btrnction of an ikramamah ” and settlement' 
** roobkari,” that it was binding on tho jdaintiffs 
only for the cunenoy of sottloment. In general 
onragomonts made at tho timo of sottloment ought 
to bo considered primd facie as intended to subsist 
only for the time of settlement. Dial Singh v; 
Jawabib Singh .... 2 Agra 108 

Ikbam Au Khan v. Ludwa 2 Agra 118 

2. Effect of settlement— Dura" 

titm &lf and right created by, seMfement— Trans- 
fer of proprietary right. Where a settlomont of a 
talukh, idthough it ran for twenty years only, was 
with a person professing to bo a proprietor :— HeM, 
that the settlement conferred a proprietary right, 
and not a limited interest ; and that the plaintiffs 
vendor, having been admitted to a share in the 
settlement with a maliki allowance,^ became a 00 - 
sharer in tho proprietary interest, which proprietaiy 
right had been transferred to tho plaintiffs by their 
purohase. Pogose v. Aozan Bibee 

18 W. B, 274 

8 , — — 1 , 

ChMsmmetU of land on tekieh itood a Mi— 0dm- 
lotion for vnrpoit of $dUtomt—Todt—H4t— 
Big. XXVlt of 1799. A wtUniMit of luA (oa 
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1. CONSTRUGTION-«oii(i. 


1. OONSTRUCnON-coiiell 


which iitood a hAt) by the Govenunmit to a private 
pefson, such Bottlemont being arrived at by taking 
into calculation the profitB of the h&t, qoea not 
amount to a grant of the tolls, but of the land 
only; the reason for looking at the tolls being to 
ascertain the value of the land. Such a settlement 
thtiefoie does not imply a monopoly which will 
enable the holder to restrain other persons from 
sotting up another hit close by. Rakhal Dab 
Addy a Duboa Sundubi Dasl Duboa Sunouri 
Dbbi a Rakhal Dab Addy 

I.D.&.17Calo.468 


4 . Summary SeiHt^ 

meal Ael (Rom. Act Vll of 1863y~Nature of 
eeltfemeni under iheA Aei — Settlement made and 
Mnad teeued under a miMke--Qutt-renA paid by 
inamdara to OovemmeiU under such aeUlemeni — 
Befundr-^Void ayreemead — Coalroel Ael (IX 
1872), as. 20, OSSanad, meaning and effect 

bay Act Vll of 1M3), a settlement in respect of the 
village of Ifankol was effected in 1804 between the 
Government and the plaintiffB, who were the inam- 
dars, anda sanad was granted to the plaintiffs, under 
the terms of which a certain yearly quit-rent was 
psyaUe by them to Government in respect of the 
said village. At the time of the settlement the 
plaintiffs believed that they were the superior 
holders of all the lands in the village, inefuding 
certain wanta lands. It subscquontly appeared, 
however, that the wanta lands were the property 
of certain girassias, who were in possession as 
owners, and that the plaintiffs were not the holders 
of thew lands 'withui the meaning of s. 32 of 
Bombay Act Vll of 1803b Hie Government, 
fcoweverv required the plaintiffs to pay the entire 
quit-rent of the village for the Samvat years 1039- 
1040, as fixed by the sanad. The plaintiffs paid 
■iipde r protest and brought this suit to recover tiie 
amount (R400-12-0) paid in respect of the wanta 
lands. Hdd, that the plaintiffs were entitled to a 
refnndof the quit-rent paid in respect of the wanta 
lands. A settlement under Bombay Act Vll of 
}fldS .la an agreement effected by proposal and 
iboeptanoe (see a 2), and is subject to the ordinary 
rules apidicable to contracts. Hero both parties 
entered into the settlement in the belief that the 
plaintijBi were the superior holders of all the lands 
m tibe villaga There was therefore a common 
mistalto as to a matter of fact which both parties 
must have regarded at the time as essential to 
the agreement^ it being made so by the Act itself 
under which thqy assumed to contract. Such a 
mistake under a M of the Oontraot Act (IX of 1872) 
renders the agreement void. The settlement as to 
thp wanta laira mig^t be treated as distinct from 
that which applied to the remaining lands of the 
viDage^ the former being void, and the plaintiffs 
bring therefore entitled to a refund of the quit-rent 
paid in tmpeoit of such lands nnder a 80 of the 
Oontraot A^ A sanad lamed under Bombay Aot 
-Vll of 1803 m&ndj d^res what 1^ a 6 of 


the Act is stated to be the effect of the settle^ 
ment to which both the Government and the 
holders of the land have consented ; but it is by 
virtue of the settlement itself as provided by tim 
Act that Government are entitled to demand 
payment of such rent. Sbcbktary or Statb fob 
India a Sheth Jbshirgbhai Hathisano 

I. li. B. 17 Bom. 407 


2. RIGHT TO SETTLEMENT. 

1. Olaim to nettlement after 

rOBUmption— Reng. Beg. II of 1819--XxdaJM- 
rajdar — Limitation. Long possession gives no title 
to a sottiement, unless the party claiming a settle- 
ment has put forward his claim when the lands were 
resumed, and the notice has issued to parties to 
assert their claims to such settbmonts, and has 
thus oompliod with tho requiroments of the law. 
Golaok Chandra Ciiowdhry a Au Mollah 

8 B. L. B, 688 note 


8. Olaim to permanent aettle- 

ment after expiration of temporary one— 
Forfeiture of right by eonducL When a temporary 
sottiement expires, whether tho holder thereof had 
been the proprietor of tho land within tho meaning 
of the old regulations or a stranger, the proprietov 
is entitled to come forward and to claim as of rig^t 
from the Government a permanent settlement of the 
land, unless he has by his own conduct forfeited that 
right. Watbon & Go. a Bbojo Soondurbb 
Dabbb 10 W. B. 896 


On remand an order was made declaring the 
plaintiff entitled to the permanent settloment in- 
stead of the defendants, and confirmed on special 
appeal, subject to the proviso that suoh declaration 
would not entitle her to dispossess them if th^ 
were in possession as patnidars. Watson ft Co. «. 
Brojo Soondurbb Dbbia 17 W. B. 876 


8. i-PorohaBe of Bamlndari rlghte 

during mnafl grant— Righto on expky of maaff 
grant. An auction-purchaser of the rights and 
mtorest of one of several . samindars who at the 


time of the purchase held only certain nankar land 
in lieu of thirir samindari rMt during the continu- 
anoy of tho maafi grant by^vemment to anothss 
party stands in the place of the samindar, not in 
resp^ of the nankar land only, W in reqieot of aU 
the right to sottiement as samindar after the maafi 
grant oomei to an end. Goxul Fhb8BAD in 
Ruohonatk .... 8 Agra 846 


Bight among 


Arrangsmenl for edUetion and receipt by one 
aharer^Bffeet on rights o/ olhere on enpkaMawi 
aettkmenL Where at the time of settiementit wtf 
arranged that one oo-diarer riiould make the ool||eo- 
tions and other co-sharers riunild leorive 

altowanoe and snrii arrangement waa to last fog W 

term of Bettlement oply^— that a fter tig 
expiry of the aettlement Booh oo-diaieiB wsra:R' . 
the revenue anthoritieBthooi^t entftlBd to bO 



( 11735 ) 


DIGEST OF GASEa 


( 1173a ) 


flBTTIfBMENT---eoiiia 

2. RIGHT TO SETTLEMENT-eoiU<f. 

allowed to engage for their e^refli Kookwer 
S oroH n Shib Dtal .* 8 Agra 897 

5. ... Bight on reenmption— ^ttil to 

§a and6 wUlenutU. In a auit bj a person claiming 
certain lands which have boon resumed by the Gov- 
ernment, the plaintiff is entitled, on the allegation 
that he is the rightful owner of the lands, and that 
the defendant obtained a ficttlemcnt by false allega- 
tions of ownership and of possession, to an adjudica- 
tion of his right to a settlement. It is not discro- 
tionaiy with the Collector under such circumstances i 
to settle with any person he pleases for the land, 
nor is such settlement, if made, final as regards all 
claims. IIahomed Isbailx e. Wub 

18 B. L. B. F. B. U8 : 81 W. B, 887 

6 . Qhaiieali tenures 

against Oavemmenl for seff/emenl— Ltmtto- 
tkn, A ghatwali tenure was resumed by the Gov- 
ernment under Bengal Bojmlation II of 1 810. After 
the resumption, H N, Qie former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied his title, but offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with / S, who entered into poSBOssion of the 
land. No malikana was reserved to or ever paid to 
M N, In 1862 the Government settled the land 
permanently with J Tho heir oi H N then 
brought a suit in tho Civil Court, praying t^t this 
settlement should be set aside, and for a docUration 
of hia right to have a settlement concluded with him. 
IlfJd, that, supposing H N ever to have hud any legal 
right to a settlement as proprietor, tho suit to enforce 
such right was barred by limitation, he havini^ been 
effectually dispossessed, and tho cause of acuon, if 
any, having accTiied in 1841. Note , — Tho Court 
appeared to consider that in fact II N never had any 
right to maintain an action in tho Civil Court to 
compel the Govommont to make a sottlemont with 
him. Joy Munqul Singh «. Poxharun Singh. 
COVBRNHBNT V. POKHARUN SlNOH . 7 W. B, 406 

7. Bight to settlement of per- 

son whose tenure is not oanoelled-»£;fla«e 6y 
OovemmesU after purehase oi sale for revenue, A 
wag the owner of a talukh in a zamindari which was 
purchased by the Government at a auction-sale fbr 
arrears of revenue. The Government did not cancel 
the talukh, but settled it with A for twelve years. 
When the term was enirod, the Government refused 
to make a new lease with A, and instead leased it for 
a year to B, ffsld, that the refusal of the Govern- 
ment to settle the land with ^ in no way affected his 
wt to a settlement on the expiration of tho lease to 
A Ahsanoollah V. Kbisto Gobind Doss 

8 0.L.B.6e8 

8. Owner of parent estate— 

Accretion to estaU^Sstatss ssnairatdy nwnbered, 
vertain lands aooreted to an estate, Na 067, and 
were temporarilw settled as a separate estate No. 
314& During me cnrrenmr of tsiB settfement, the 
svner soU hb ri^ts sad interesto in 667 to the 
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plaintiff and in 3148 to tho defendanta On the 
expiry of tho temporary settlement, the plaintiff, 
as owner of the ^rent estate, sued to establish 
his right to tho permanent setilomcnt of 3148. 
Ileldf that the suit would not lie, and that the 
plaintiff had no claim to have a settlement of 3148. 
Kkdb Lal V, Ghina Hasari 

8B.L.B. AC.889 

8. "Right to pottah of waste 

lands — AUeged failure to euUimte or pay assess* 
mejii, Tho plaintiff sued, as tho mirasi^niof a 
village, to establish thoir right to tho grant of a 
pottah of certain waste land of tho village which 
boon granted to some of the dcfemlantM. llio 
Collector, who was made a defendant, stated that 
the hookumnamah rules of the district directed 
that land should bo given to mirasidarM on their 
tendering sufficient security, and t hat the plaintiffs 
on previous occasions had received lands for which 
offers had been made by others in oonsideration 
of the plaintiff’s iircfcrcntial right, but that they 
had failed to cultivate the lands or pay tho 
assessment in breach of thoir ngnH'monts, //rid, 
that tho plaintiffs were entitled to thu relief 
sought W CoiiLBCTOR OP MADRAS V, RaMANITJA 

Chariyar. Kullappa Natk V, Ramanuja Crabi- 
YAR • • . . • . 4Mad.489 

10. Bight of ex-lakhirajdar-- 

Resumption by Government — Limitation, An ex- 
lakhirajdar whoso lands have btsm n*Humcd by Gov- 
ernment under Regulation T I of 1819 has no absolute 
right to a settlement. When a party claims a right 
to a settlement as being an ex-propriet4»r, and his 
claim is rejected, he must, to avoid being iMirnnl by 
limitation, sue within three years for a declaration of 
his right. Bhtku Ringh v. Govrrnmrnt 

8 B. L. B. 689 note : 18 B. L. B. 119 note 

10W,B.88e 

iSfee Krishna Chandra Sandyai. (^howdhby b. 
Harish Chandra Cuuwdhry . 8 B. L. B. 684 

8.C. Kristo Chunder Sundyal V, Kasueb 
K isBOBX Roy Chowdhry . 17 W. B.,146 

11, Bight of BhikmltalukhdapB 

^Tenanis of lakkirajdars — Resumption by Govern* 
mmi of Uikhiraj tenures, Shikmi taliikhdars 
under lakhirajdars, whoso lands have been nstumod 
by Government, cannot sue for a settlement: 
they can only claim to have th(.‘ir shikmi rights 
upheld. Grish Chunder Roy i*. Boydonath Dry 

^ W. B. 1864, 868 

3. EVIDENCE OF SETTLEMENT. 

L Bvidenoe neoeBBary to OBtBb- 

UBh oreation of talvkB--~8hikmi tdukhdars 
^RegMratioH of tenwo. Tho lu^stiation of a 
talukh, or of the sanaOs creating it, is not almolately 
nooessary to prove tho creation of the talukh before 
the deoennial settlement. The omission of any 
mentton of snob a talukh in the decennial or 
quinquennial settlement, and the inclusion of the 
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land! In the decennial aottlement aa part of the 
aamindari for which the jnmma ia aa ao aji o d, doec 
not afford any atrong inference againat the 
evidence of the talukh being only a diunni talukh 
payingient to the samindar ; the talnkhdara were 
not required to mention it, nor waa it neceaaaiy 
for the aamindar to do ao. Diacnaaion of the 


evidence requiaito to oatabliah the exiatenco of an 
old ahikmi talukh. Wm «l Bboobun Motxb 
Dibu . 8W.B.P.O.ff:10Moo.LA.ieff 

8. Bvldenoa of lou of proprlo* 

tary right— PoaaaMioa o/ sir land. The poaaea- 
alonof aduaeinaneatateonaettlementmay ornuiy 
not he accompanied by the poaBoaaion of sir land ; 
andthelaotclaahmrholdmgnoatf land ianotol 
ita^ BufScient to ahow that he had loot aU proprie- 
ty ikht in the village. TooLan Bam « Nahab 
SnraB • . . . 8ir.W.48 

8. Settlement of noabad talukh 

in Chittagong— Poiaer of (hvsnmsiU to make 
sslOsmsnlr^lVaste lands^JRssumplian-^KidmU 
sffset of^Aeuptonos of habuM by ihs landkfdr^ 
KaMeaHonr^How far Iks ads of OovenmsnU 
a$esrs bind ihs Oouarnimsid^Bsg. Ill of 1822, a. S, 
cL l^Bsg. VII of 1822, s. 7, sL 1--Evidenes 
— PraaKmpliba of das performanes of ofieki ads 
•^equissesnes^Aeesfftones of feat after term of 
sdttsiSmlt. The plaintiff aued the fiecmtaiy d 
State for India in Cbuncil for the dedaration 
that a certain noabad mdial of hie in the diatrict 
of Ghittagoog waa a pennanent talukh, not reaum- 
aUe hyms Government. He baaed hia claim on 
two grounda : (i) that the mehal exiated from before 
thenmeoftboBoooniiialSettlemontk aadtheaettle- 
ment of 1800 conflEmed the permanent xi^t of the 
talukhdar in the aamc ; and (ii) that, at any rate, a 
; kabidiat executed in 1836 by hia predoceBaoxa in title 
irilh the approval of the Collector had the aame 
■ effect. In cbfence, it waa alleged (1) that the mehal 
waa not in exiatenoe at the tune of the Decennial 
Settlement^ and the aettlement of 1800 waa a tem- 
poialy one ; and (2) that the kabuliat waa never 
accepted bv the* Government, but that^ on the 
centeaxy, the Government paaaod diatinot oidera 
that tin aettlementa of 1836 were for thirty yeaxa 
onlyi which order waa duly pubUahod by an iatahar 
to the effect. It waa found on the evidence that 
, thetilcUwaanotdiowntohavoboonin exiatonce 
before 1800, and the aettlement proceedinga of that 
year and ^ variation of rent from time to time 
oUd not Bupport the plaintiifa contention. Hdd, 
that the hab^t of 1836 waa merely an offer on 
the piurt of the talukhdar for the time being and 
waa not binding on the Government, ita terma not 
laving been accepted either the Government 
or by any duly autboriaed officer thereof; that 
both by law MDd by the special inatmetiona iaaued 
for the guidance of aettlement offlceia, no aettlement 
obuld be binding on the Governinent unleaa oonffrm- 
ed ly the Governor General in Oounofl. There 
no proof given by either party aa to whether 
the iatahar above mentioned waa or waa not duly 
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publiahed jETeU, that the pnblioatibn of the 
iatahar mnat he pieanmedi having regard to the 
preanmption in favour of the due performance 
of offidal acta. Held, alao, that, even aaanming 
that the offleera of the Government induced by 
their act and conduct a belief in the talukhdar 
that the kabuliat had been accepted hy the 
Government, or that a permanent aettlement had 
been aanctionod by the Government, that did not 
amount to a ratidoation of the kabnUat, inaamutA 
aa auch conduct of the officera waa in violation 
of their duty ae auch officera and in direct contra- 
vention of the oxpieaa oidera of the Government. 
Hdd, alao» that the acceptance by the Govem- 
mentof lentat the old rate from the talukhdar 
for a long time after expiration of thirty yeara 
did not amount to an aoquieaoonoe in the terma 
of the kabuliat. Unaettleq and unoccupied waate 
land, not being the promrty of any private owner, 
muat belong to the State. PBOSumro Coomab 
Bor n Sbobbtabt ov Statb bob India 

I. L. B. 80 Onto. 708 
8 0.W.ir.e95 


4. MODE OF SETTLEMENT. 


1, Frooedure on making froah 

Bettloment— Bang. Beg. VII of 1822, a. 14 — 
Befusd to accept new seUlement^Time to remove 
bouse. Where the CoUector had iaaued duo notice of 
en^ncement under a 14, Bengal Begnlation Vn of 
1822, of the jumma of landa aituate in a town 
and Bubjoct to that Begulation, and the tenant 
ref need to accept a zeviaod aotlomont, under auch 
cucumatancea ho waa held to bo entitled to a reaaon- 
able time within which to remove a houae atanding 
upon the landa in quoation. Bak Geand Biba a. 
GovxBiniXNT 6 O. lb A. 866 


8.^ Power of CoUeotor to alter 

aettlement— jBeotwntiioii of UUe by sMemod 
offesr-^Beng. Beg. VII of 1822, s. 20. Where the 
plaintiff'B title waa zooogniaed by the aettlement 
officer in 1836, who aaaigned an allowance of 6 per 
cent on the Government demand Held, that the 
Collector had no power in aubaequont yeara during 
the pendency of thia oom]deted aettlement to inter- 
fere with the arrangement of the aottlement officer, 
except to the extent allowed by a. 20, Begnlation 
vn of 1822. S. 20, Begnlation VU of 1&2, did 
not confer on the CoUeotor the power of remodelling 
the anangementa completed by the aettlement 
officernnder a. 10 of the Begnlation ; nor could the 
notiffcation of Government extend to revenue ■ 
officera an authority that the law did not allow to 
them. HnonJT SiTOH B CouBCJTOB 01 Bethoub . 

8AgM86S 

8, — Power of Ooltootor to 

lands for oaltivatloxir--H3a^aid famire. add, . 
that any interference hy the Cemeotor to aaalga of 
hia own authority landa in a bhagdul village to a 
tenant for cultivate iairregiJag and uwairtnoriaed- 
Bam Naboram a PuBornTTAM GninuB . s 
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L What paBsei by settlamont 

of jyXkuir^Bmg. Bug. Xl of 18S5, a 4- 
A Bettlemont dol inoludes that ordinarily pasBos 
as asBets of tho Bettlement, but not what ib ezelu- 
Bivoly zoflerrod as tho right of the State. €.g.. the 
ri^tto the julkur of largo naTigablo riven, which, 
according to cl. 2. b. 4. Begnution XI of 1826. 
never paaaea to private inmvidualB with whom 
Government makeB BettlementB. Cotxkgtob ov 
Jkssore V. Beckwith . . 6 W. TL 176 

2, - -- Won-mlrasllandB left waste 

by pottahdar— datm of fomur oeeupani. Non- 
miiasi land loft waste by a pottahdar may be 
granted by the CoUector. without reference to 
the claim of tho former occupant. Gennu 
Reddiv. AbalBeddz • • • IMad. IS 

8. Waste laiidB-*£aiid« hM on 

raiyaiwari aettlenun^BaiwU^a right of occupation. 
lends hold on tho terms of an ordinazv raiyatmri 
settlement, with annual pottah. and loft waste' by 
the pottahdar. may bo legally granted by tho rovo- 
niio authoritloa The raiyat has an indefoasible 
right of occupation only bo long as he pays the 
Government asBesBmfmt. Kuuakadsva Mudali 
V. NAueiAMBX Reddx • • 1 Msd. 407 

0. EFFECT OF SETTLEMENT. 

1. Effect on rights of third 

parties--i8anad grauUd by aMment officera, 
efact of— Bom. Act II of J863. Sanads granted 
by settlement officon under Bombav Act 11 of 
1863 do not prejudice the rights of third pezBona 
Puju Bi» Kadan V. Malhabx but Baea 

1 Bom. 171 

8. Effect on ex-maafldar— 

Siatua of maapdar after acHUment of raaumed maafi. 
An ex-maafidar, with whom a Bub-sottleznont has 
been made of the roBumed maafi. is proBumaUy not a 
hereditary cultivator, but his position is that of a 
proprietor subject to payment m Government revo- 
tiue, Httmeed-ool-XiAH Khae a Feae Sookh 

8 Agra^O 

A Effect on maafldsjv-Fcfils- 

menf irt'lk maafidap— Payment of ressfiice. \!^ezo 
a plot of maafi land was on resumption settled with 
the ex-maafidar. who engaged for the Government 
revenue for the term of settleinent. and the settle- 
^ made under s. 6. Rogation Xni of 
182^and paragraph 161. cizoular order. Sudder 
of Revenue, as provided by s. 6. Regulation 
XXXI of 1^ ffeU. that ^y were in pMsession 
M owners, and on the ezpizy of the settlement 
the mere fact of its hamg expired would not 
wprive them of the right (ri being asseawd vdth 
mvenm m proprietors of maafi land, for where 
were haqbeen a grant of soil, and poBsession 
and long continued thereunte. the ownership 
™nof vests in the grantee, although the grant 
as to exemption from paymrat of revenue may 


BETTLEMEET-eontf. 

6. EFFECT OF SETTLEMENT-conii. 
be invalid and subject to aBsessment. ToozheH 
Rak V. Nakaie Sxeoh 8AgraS66 

4. Rtautnad maafi 

lan^, aaiUameiU of—Advaraa poaaeaaion. Where 
owing to the refusal of the original possosBor of a 
resumed maafi land to fulfil tho zovonuo engagomonta 
the Bottlement was made with a stranger:— 'ffeU. 
riiat Buoh Bettlemont could not confer upon hi»n 
any right adverse to the original possossor aftor 
the expiration of that settlement, when tho 
original poBsesaor is entitled to claim sottlement. 
Mahomed Ata-ooxi^h v. Mahomed Mohir- 
oozrXiAH ..... lAgra88l 

6. Liability for rent— Feng. 

Bag. Vn of 1828— HMar of resumed lakhiraj. 
The holder of resumed invalid lakhiraj land, within 
a Govommont khas mohal. was bound to pay rent 
according to tho sottlomont of tho revenue author- 
ities under Regulation VII of 1822. until ho sued in 
tho Civil Court to set aside that sottlement. or sued 
under Act X of 1860 for a mitigation or re-sottlomcnt 
of rent. Hvbo Pebshad Ckowdiiby v. Shaua 
Pebshad Roy Chowduby . 6 W. B.. Act Z. 107 

6. Lakhirajdar in Annawi 

Edldar of raaumed grant^Bight of ejedmanL What- 
ever might have boon his positiuii under former 
Governments a lakhirajdar in Assam is ontitled to 
manage his lands in any manner ho pleases consist- 
ently with existing regulations, and. as holder of a 
rraumod grant which has boon scttlod with him. to 
eject a tenant who has no right of occupancy or looso 
of any kinVl. Jvllow Subma Patwabbe v. 
Madhub Ram Atoi Boobha Buuxut 

16W.B.202 

7. Effect mt resumption axid 

settlement of lakhiraj— /nvolul lakhiraj. 
Assessment of revoiiuo by Government upon invalid 
lakhiraj land after resumption does not confer a 
new estate on tho lakhirajdu. and docs not cancel or 
ox^guish a mokurari lease granted by tho lakhi- 
rajdar previously to the settlement and during the 
time ho was in possession of the land as lakhiraj, 
Pbatab Nabayae Mooxebjee V. Madhv Sudan 
Mooxebjee . 8 B. L. B, 187 : 10 W. & 86 

8. Abadkari talukhdar— 

Aeeeptanea of farming Uaaea—Sale of OwtonmeaX 
rigid. A Govommont settlement, whothor perma- 
nent or forming, so far from destroying the rights 
of a talukhdar. always preserves thorn if there bo 
really a demndent tenure. Neither tho accoptanco 
of foming loases the talukhdar gua farmer, sub- 
ject to the Government proprietary right, nor the 
sale of that Government nght. in any way. ipao 
fadOt extinguishes any taluldidari right existing in 
the abadkari tAlwIcMnir in that capacity, if otherwise 
valid. Hubo Pebshad Bhuttachabjee v. Bhy- 
BUB Chuedeb Mojoomdab 8 W. B. 891 

9. Bottlement with eeveral per- 

■one— PreraiapMoe aa to equality of righia. In 
the settlement of a talukh after resumption by 
Govemment with thirteen persons, it is not to be 
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a. EFFECT OF SETTLEMENT— conM. 
proBumod that all thirteen poraona had equal rightUi 
nmpljr bocauae the aettlemont waa made with all of 
them jointly, particularly where the aettlemont pro- 
coodinga ahow that the qucation of the extent of the 
aharea waa in diaputc, and that the aettlemont waa 
made jointly with the whole without prejudice to 
title, Gooroo Chubn Poddab u. Hafbeza Bibbi 

7W.B.8e6 

10. OfniMum to settle 

homkurisB and propoHum of assessfneiU whiok 
each euliivaior ought to paif--Lidbility to pay reve- 
nue individuaUy. In a auit againat a Collector 
for an illegal aeiaure and aubaequent uanrpation of 
plaintiil’B aharea in an Agraharam village for non- 
pavment of trivari duo from other tonanta of the 
vidam and to recover the increaaod trivari impoaed 
by & Collector : — Hdd, that the fact of pottaha 
having been iaaued aeparately to each tenant, atat- 
ing the ahare of land occupied, without defining 
the holding by boundaries and the proimrtionato 
amount of aaaoaament which the cultivator ia 
to wy for it, though affordinff cogent (uvidonco 
of the diatinot liabihty of each for the amount 
of trivari stated in lua pottah and no more, ia not 
conclusive evidence of such individual liability. 
Euaiya V. Collector or Salem . 8 Mad. 69 

8.a affirmed on appeal to Privy Council. Brett 
V, Ellaiya 

18 W. B. F. 0. 88 ! 18 Moo. 1. A. 104 

11. Settleineiit with talukhdar 

alterhlE refusal to re-settle at increased 
rent— ITatuer of refusal to pay enhanced renL 
IVhere, upon a talukhdar’a refusal at the end of the 
period of hia settlement to ro-aettle with Govern- 
ment at an inoreaaod rate, the jumma was put up to 
■auction, after which the Government did re-aettle 
with tlm talukhdar upon the former conditions 
and the former deacription of the nature of the 
tiduk, it waa keU that Government renewed the 
contract, and pla^ the talukdhar in exactly the 
position in which he would have stood hnA he 
new refused to pay the increased rent. Ooker 
OqoisAa Roy v, Kumola Kaet Roy 11 W. B. 88 

' 1^ Private rlghta—Limiiaiioa— 

j|^ of aetion as proprUtof, Certain land having 
been settled by Government for a period of ten years, 
•ond^S bou^t the benefit of that settlement at an 
auotloB-Bafo for arrears of rent, and afterwards sold 
his ri^ts to one M. On the expiration of the tem- 
ponuy settlement^ Government effected a per- 
manent samindari settlement with M, In the 
following year (ISfiff) the samindari title was sold, 
and the purdiaaer now (1869) aues to recover 
WMBeaaion of oertaiii apedfied land. The|lower 
Appellate Oourtk finding that none of the persona 
above mention^ had poaaeaaion within twelve 
yean immediately preceding the filing of the plaint^ 
conaidered the suit oarred. BeU, that the queation 
was one aolely of a private ri|At^ and that the 

e Intiff did not atand in the poaition of Government 
regard to the statute of limitatlona JSfeld, also, 


8BTTLBMmrT-.6(mfd. 

0. EFFECT OF SETTLEMENT— concU. 
that the plaintiff's claim was traceable aolely 
through Jtf, from whom ho bought; that at the 
time of settlement Government hM notldng mm 
than a right of action by virtue of ita being pro- 
prietor, and not the right of action 8 had aa aimtion- 
purchaser ; and only the former right paaaed by 
the settlement. Ruohoonath Sobmah ul GoBDm 
CnuNDKR Roy . . 14 W. B. 170 

18. Be-settlement of land by 

Government after High Oonrt decision 
dealing with the landr-S^ng. Beg. XI of 1826 
--Act XXXI of 1858. Quesre: Whether a re- 
settlement of land by the Government aa the ruling 
power, with peraons entitled to such settlement 
under Bengal Regulation XI of 1826 and 'Act 
XXXI of 1868» confers upon the settlers, the owners 
of the old settlement^ a fresh rights when made 
aubaequent to a judgment of the High Court dealing 
with such land. Modhv Sudan Kuvdu v. Pbo- 
MODA Nath Roy . . I, L. B. EO^Oala 788 

7. EXPIRATION OF SETTLEMENT. 

L BBevocationyof sanad— Bom. 

Act VII of 1863, s. 7-^urisdietion of CivU CouH. 
Where a sanad by way of summary settlement of 
land revenue has been granted by Government 
under Bombay Act Vll of 1863, Government 
cannot reform or set it aside without the assent 
of all parties interested therein. To do ao would 
be an assumption by Government of the function 
of a Civil Court. A Civil Court cannot, on the 
ground that Government has, by mistake, granted 
such a sanad to a person not the owner of the 
land, reform or set aside the aanad. S. 7 of 
Bombay Act VII of 1863 renders the quit-rent, 
fixed by the sanad, binding alike on Government 
and on the rightful owner of the land, but the 
latter may recover the land from the grantee of the 
aanad, subject to the quit-rent, fixed by the aana^ 
payable to Government ; and such grantee will be 
declared to have taken the aanad as a trustee 
for the rightful owner. Whore Government bad 
' granted seven aanaila to certain garaais in reqpeot 
I of lands, part of which had been mevioualy sold 
by the garaais and Government had attemyM to 
revoke and cancel those sanadsi and had suDieoted 
the lands to a full assessment on the ground th^ 
the garaais wore not entitled to any of the said 
lands and that the sanads had beem granted by 
mirtako : — Hdd, that such attempted levmtte 
oanoellatbo, and le-assossment were void m 
of no effect^ and that the grantees were sntitM 
to hold the lands on the terms mentioned in ihs 
sanads, hat, so for as regarded the sold portta n 
the said la^ in trust for the vendees thsvfolw 
their heirs, zepcesentatives, and aaslgng 
Wither a Cfivil Court can give reUm, ^^isr by-, 
refonnhig or cancelling such sanads sgy^ jyf 

takes, ol£er than those rdating to ownenl^ 

may be found to exist in the sssiada DilffMMi 

BhAVSAVO ft OOLLEOTOB OT KAIIU ^ ^ 

I.1nE.4B08L,88T 
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8BTTIiBMSNT-«oiieU. 


7. expiration of settlement— cohcW. 

2, Llablitj to ajeotmont— 

IkpendeiU ialukhdars. Dopen^A tAlakhdara re- 
Mlinittod to temporaiy HottiemontB for a certain 
number of jeare are not liable to ejectment at the 
»lo8e of thoee aettlements. Hubooobtndo Doss v. 
Kala Gbavd Shaha 6 W. R, Act Z, S6 


8. MISCELLANEOUS CASES— roacM. 

of rent payable by them to the Government faimem 
vrith whom the Bottlement wan made : — HeU, that 
the tenants yreio not entitled to a deduction from 
such apeoified rents on account of costs of collec- 
tion. Watson A Co. v. Moiikndjio Nath Paul 

88W.B.436 


2 , DispoBseBBion— Depsfidcnl 

tahkhdar9~-Vaiue of adian. When a dependent 
talukhdar, bolding under a temporary settlement, 
has that settlement placed in abopnoe by the 
Collector taking the collections into his own hands 
kha», the Collector’s act is not one of disposseRsion 
from which limitation can count, but limitation will 
reckon from the date when the purchaser, at a sale 
after the CoUeetor had ceased to hold khas, had 
himself made collections, and so created cause of 
action by dispossession of the former taliikh. 
Mybnooduken V. Bamhonkb Chowdhkain 

7W,B.188 

4, Shikml talukhdarl right— 

Paymeni in lieu of ehiktni talukhdari rigid. Whore 
a shikmi lalukhdar accepted from Govommont 
a pottah which admitted him to be a person having a 
right to a settlement and gave him as a separate and 
distinct allowance under the head of ox^nscs (in 
a^ition to the usual allowance for collections, etc.) 
(ho allowance which had, under the previous settle- 
ment, been mode to him under the heiim of malikana: 
— //eM, that, if he had notice and accepted the pay- 
ment because he knew that his right as molik of the 
shikmi talukh was no longer recognized, then the 
flhikmi taluldidari right came to an end at that time* 
Madtooddkbn V. Nubo CkiOMABii Dbbia 

MW.B.847 


8. MISCELLANEOUS CASES. 

1. - Permanent leaae made by 

proprietor pending resumption. Whore the 
uroprietor of resumed lakhiraj land leases it 
tor valuable consideration, and at a stipulated 
juninia, wh&o tho settlement proceedings are 
under refenmeo to tho higher revoiiuo authorities 
for confirmation, he cannot aftemaids turn round 
upon the lessee and plead that he had no power 
to grant a permanent lease, on the ground that 
the settlement with him was temporary, and not 
permanent. Ambeb Aij v. Ambbbookibsa Bo- 
OUM 11 W. B. 11 

2. Ijandlord and tenant— 

of edtimeni proceedings. A land-owner, seeking 
to bind his toiumts tho settlement proceedings, 
should diow distinotly, that they were partfos to 
tho enquiry held &e CoUeotOT into the nature 
and oxtot of their hold^ga Ali Arkado. Dooboa 
Roy ..... 88W.B.466 

8. Bight of tenants to dedno- 

tipnforeoBt of oollectlon—Bsiig. Seg. VII of 
lo32, 8, 9, Where tenants who were aymadm 
voluntarily signed a jnmmabiindi drawn up under 
Mgu1ationVlIoll882,a9,spooifying theamounts 


4. — Fowera of Bevenue Boards 

— Reautnpiion — Cancelment of setUcwetU. A settle- 
ment of a roBumod lakhiraj estate being made by 
the Collector with tho plaintiff, ** subject to tho 
orders of the Board of Itevenuo,'’ tho Board, or 
the Commissioner acting under rules laid down 
by them, may cancel tho scttleniont at any time. 
HaBLAL TbWABI V. COLLBCTOB OV BUAUUITLl'ORH 
8B.L.B.AP. 88: lSW.B,e 
6. ■ — — Settlement of a Government 
khaB mehal-FnAancemeiii o/ renl^Iteg, VII of 
m^^Beng. Act III of WS—Beng. Act VIII of 
1879f 88. 10^ 14. In order to make tho onhanood 
rent, stated in a jummabundi settled under Regu- 
lation VII of 1822, binding upon a tenant, there 
must bo either an assent to that onhancomont or 
else a compliance with tho provisions of the rent 
law with leforenoo to enhancement of rent in foroo 
at the time of such enhancement. 1/ Silva v. Raf 
Coomar IhnU, 1$ W. B. IS3 ; JCnagdooUak Mcah 
r. Nubo Coomar Sircar, 20 W. B. 207 ; and Hratood- 
deen Mahomed v. MeAlpine, 22 W, R. 040, followed. 
Tho rent of a Govommont khas mohal can only bo 
enhanced by the same process as tho runt on any 
private estate. Axbbaya Kuh ah Dutt v. Shama 
CbabakPatitanda I. L. B. 10 Calo. 080 

BBTTLEMBNT AWABD. 
i8eeAcxXlIlorl848. 


8ETTLBMENT OPFICEB. 

See CouuT-FBB . 12 C. W. N. 0l7 

i8ee Limitation Act, 1877, Scu. 11, Abt. 
130(1871, Aut. 130). 

I. L. B. 1 Bom. 088 

See Madbas Fobbst Act, s. 4. 

I. L. B. 17 Mod. 188 

See PvBUu OmcEB. 

I.L.B.14Bom.890 

See Rbcobd oir Uiquts. 

I. RB. 30 Calo. 178 
dee SxBViGB Tjsnukk. 

I,L.B.lBom.080 

deeSONTBAL PXBOUNNAHS SlBTTLBMBNT 

Bboulation. 1. Ii. B. 18 Calc. 148- 
aot or order of— 


dss Bbnoal Tenancy Airr, s. 104. 

1. L. B. 80 Calo. 070 
I. L. B. 28 Calo. 807 

des DioBiB— CoNSTBUonoN or Bbobbb 
— ^Hdidu Widow. 

^ 1. 1.. B. 17 Calo. 848 
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tODTTUBlCBHT OFFIOBB-confti. 

act or order of eoneU. 

See Khoti Settlemeht Act, bs. 20 and 
21 . . I.L.B.18Boin.S44 

See Landlobd aed Tenaitt— Conbtitu- 
noN OE Belatioe— Genebally. 

I. li. B. 16 All. 809 

See LmrcAnoE Aot» 1877, Sob. II, Abt. 
14 . I. L.R 18 Bom. 844 

dee^ES Judicata— C oiirETEHTCouBT— 
Bbvehue Goubts. 

1. L. B. 88 Calc. 867 

application to— 

See Gujabat Talukhdabs Act, a 10. 

L L. B. 16 Bom. 408 

deolBionof— 

See Akbitbatiob— Abutbatton undeb 
Special Acts — ^N.-W.|F. Land Rev* 
enue'Act It Ifc Bd 18 All . 178 

See Bengal Tenancy Act, bs. 104 (2), 
107. . 11 0.W. 11.1088 

See Khoti Settleicent Act, sb. 17 and 

20 . 

Su Beb Judicata • 11 0. W. B. 988 

See SuFEBiNTENDENoa Of Hiob Goubt — 
Givil PboCedube Code, a 622. 

1. If. B. 81 Calc. 980 

entry in record of— 

See Khoti Settlement Act, a 17. 

— __ jurladlotion of— 

See Bengal Tenancy Act, sa 101, 106. 

1.11. B.88 0aJo.018 

See JuBXSDicnoN. 

LL.Bt88 0alo.168 

Su Reoobd Of BiOHTa 

Lli.B.88Calo.618 

order on appeal from— 

Su Special OB Second Appeal— Obdebb 
Subject ob not to Appeal. 

I.li.B.16Galo.596 

1.11. B.16Bom.408 
Lli.B.810alc.776 ; 886 

LIi.Bt88Calc.477 
LL.Bt84 0alo.468 
L li. B. 86 Oalo. 146 

power of— 

8b4 Bengal Tenancy Act, sa 101 to 116. 

LL.B.80Calo.677 
LL.Bt810alc.878 
LL.Bt87 0alo.864 

8m Bengal Tenancy Act, a 102. 

L L. B. 81 041o. 88 
LL.B.29 0alo.844 
Su Bengal Tenancy Act» a 108. 

l.I..B.19Ca]c.641; 648 


BBTTLBMmrr OFFIOBB-Mfiai. 

atatementof flustaby— 

Su Evidence Act, 1872, a 35. 

I. L. B. 81 Bom. 686 


auit to aet aaide order of— 

Su SoNTUAL PeBOUNNAHS SETTLEMENT 
Regulation • Z. L. B. 18 Oalo. 846 
I. L. B. 16 Oalo. 766 
I.L.B.18 0alal46 

L Duty of aettlement oiBoer 

— Bniriu in wafib^id^iirz. A asttlement ofBoer 
Bhould not receive for enfr v in the wajib-nl-un ol a 
village a more expresBion of the views oi a proprietor 
or enter it upon the recoido relating to the villagOt 
the wajib-ul-urz being intended to bo the official 
xecoid of lo'cal cuatoma Uman Pabshad a Gan* 
dbabp Singh . I. L. B.15 Oalo. 80 

L.B.ULA.187 

8._ Power of settlement ol&oar 

— Question of paymeni and right to poseeuien 
between mortgagor and nsufrueluary mortgagee. 
The duty of the flottlement officer is to lecoid the 
namoa of those whom he finds in posacaalon of right, 
or whom he fibda to have been wrongfully diq^* 
aoBBod of right within a certain period ; but it isnot 
hia duty to determine the question whether the 
mortgapr in a UBuf raotuary mortgage ia entitled to 
poBRoaaion by reason of the aatiafMtion of the debt 
out of the usufruct. Bhybo Rai v. Golab Sotoh 

8 Agra 808 


8. Powers oft in mah- 

ing entry in jummdbandi. A settlement officer ii 
bound to record in the jummabandi the existing 
rights of oultivatorB, and cannot impose an en* 
hanced rent without notice on those entitled. B 
ho enters a higher rate in spite of protest, such 
entry does not 'conclude the tenant from pleading 
non-liability. Lbdub e. Doobga Monbe Dosspa 
Watson A Go. a Doobga Monee Dosseb ' 

81W.B.4n 


4. Aet XlVoflSeS 

—AppUeation under Aet X of 1859, s. Z8. The 
powers which the Government was authorised by 
Act XIV of 1863 to confer on settlement oflhm 
were limited to powers for the deoision of suits of 
the nature mentioned in a 23 of Act X of 1858 or 
in Act XIV of 1863, and there was no authority 
given to Government to invest settlement offly* 
with any other ofthe powers wfalbh were vested 
In a Oodeotor by Aot X of 1859, oonseqmtiy w 
application undw s. 28 of that Act ooold dm be 
entertained by a settlement ofiBcer. 
a D hulbepSingb • , 8 «. w. 


6. AdXIVeftt88 , 

a S^Seeumption and osseasmenL The fStdn 
given bya8ofAotXlVofl868toa settfaMnt 
officer, for the decision of suits of the 
tionedina28of AotXof 1859,or iuMF^M 
1863, did not give him pom to jsy a rlf^te ^ 
some and assess. Jiyobunp aJUjNlw 
ffiB.W.SAA: AgmF.B.BALl 
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EJUVIBIIJUI'I' OmOBB— eoneU. 

0« - Pwotf to fV/flf 

COM to anotter officer for iriaH^Aa X 0 / 18S9t 
Si ISO^AtA XIV of 1863, m. 8 10m An offioor 

employed in maUng or leviririg Bottlements of 
land rorenue and invested by the local Government 
with the powem described in s. 8, Act XIV of 1863, 
was not thereby empowered to refer a suit, which 
he had jurisdiction to try by virtue of the provisions 
of the abovemontioned section, to anotlwr officer 
for trial. The powers in a. 8 of Act XIV of 1863 
wore the powers spoken of in s. 160 of Act X of 
1869, and were distinct from the powers given to a 
Collector by the second olanse of s. 162. 8. 10 
of Act XIV of 1863 enacted that, if a suit for en- 
hancoment of rent be brought before any officer 
empowered under a. 8 to hear tho same, such suit 
should be hoard and determined by such officer 
and it was not provi^d that ho might refer it for 
trial and decision to another. Punohum SnroB 
V, Hoobmutoonnissa . . • 6 N. W. 64 

Power to tnereoM 

rent-^onacni of raiyoUm Whore increased rent is 
imposed in the course of settlement proceedings, 
tho Collector's jummabundi must show the consent 
of aJl tho raiyats before they can bo held to be 
bound by it. Bbazooddbut Mahomxo v. 
McALribni • 82 W. B. 640 

8. Power 0 /, tn Son* 

ihal Pergunnaha^Regm III of W^^Bcfercncc 
in acUkmcTU cases, Queere: Wh^hor, having regard 
to Kegulation III of 1872 and tho notifioftion by 
tho lleutenant-Govomor, dated 7th May 1872, a 
valid roforonce can bo ma^ in a settlement case in 
tho Sonthal Pergunnahs by a settlomont officer. 
Tabihi Pbosad Missxb V. Mahammad Ghowdbbt 

6O.LWB4666 

BHANABB OB MTADABB, 

See Hindu Law— Worship. 

L Ii. & 81 XCad. 886 

BHABE, 

In an estate ; registration of— 

See Land Begistkation Act (Binoal 
Act VII or 1876), ss. 42, 44, 78. 

1. If. B. 80 Gala 880 

relinquishment of— 

Bee Mabobixdan Law. 

^ I.L.B.8lBom.27l 

8HABBB. 

See SBABI-BOLDaB. 

See Sbabn Wabbants. 

See CoHPANT. 

• cigxeement relating to sale of— 

Bee Stabp Act, 1879, Sgb. I, Art. A 

I. Ii. B. 18 Mad. 866 
X. L. B. 14 Bom. 816 

— assignment of^ 

See iBSOLVBNor-- O bdbb and Disposx* 

nov . LIi.B.8Bom.64a 


8 B ABEB^^eoa/d. 

■ oanoellation of— 

See Company- Powers, Penss, and 
Liabiuties or Directors.- 

I. L. B. 80 Bom. 664 

“ holding shares,*’ meaning of— 

See Decxaratory Decrek, Suit Foa— 
Declaration of Title. 

I. L. B. 17 Bom. 187 

— sale of— 

See Contract — Contracts for Govern- 
ment Secchities ok Shares. 

8 Bom. 860, 867, 878 ; 2nd Ed. 240; 863; 868 

3 Bom. O. O. 8. 68; 78 
I Ind. Jur. N. B. 17 

— transfer of— 

See Company- Transfer of Shares, and 
Bioiits of Transferees. 

transfer of, registration of— 

See Bank of Benoat.. 

I. L. B. 3 Galo. 888 

1. -T Transfer of shares— Bhiak 

fraiw/er—Catiee 0 / action. Shares in tho National 
Bank were sold by tho allottee, and a transfer in the 
form loquirod by the artieles of association of the« 
Bank was executed, but no name was inserted as 
transferee. The purchaser pledged them with the 
1. P. L. and China Bank, and deposited w.'th them 
the blank transfer. This Bank applied to the 
National Bank without producing a letter from the 
pledgor to register their lien, and on its refusal sold 
tho shares to the plaintiff and delivered to liim the 
transfer, also in blank. The plaintiff inserted his 
own namo in the transfer, and requested the Na- 
tional Bank to register tho shares in his name. In 
an action against tho National Bank to recover the 
price of tho shares :—NeU, that they were jus- 
tifi^ in refu^g torogister. £feZd, also, that the 
plaintiff, having received hack from his vendors 
the price of his shares, had no canse of action. 
Knowles «. National Bank of India 

8 B. L. & O. G. 158 

8. Transfer by wap 

of pkige-Sigh$ of transferee to have transfer re- 
giiSared and to have dividends. A and B, ])rot.rio- 
tors of indigo factories, sold them to tho E. B. 
Compafiff, receiving in part payment 1,000 fully 
paid up shares of the company, which was a com- 
pany registered under Act XIX of 1867, A and B 
oovenantiiig to indemnify the company from all loss 
and to guarantoo a dividend of 8 per cent for tho 
term of two yean. A, being indebted to C, deM- 
tited the sham \nih him as a security for the dent 
C gave notice of this to the company before he 
tho advance to A, and the company assented 
to the deposit A and B afterwards became jointly 
indebted to the company in respect of the covenant 
and guarantee. Held, mat C was entitled to have 
the dqwiit of the sharee registered in the books of 


I 



( 11749 ) 


DIGEST OP CASES. 


( 1175U ) 


BHABBB-coiitf. 


BHABBS-ccmeM. 


tho Gompany, and to be paid dividondfl upon them. 
PiBTSCif r. Eastern Bengal Indigo Company 

llnd. Jur. K. aS78 

But when* tho deposit bv A was accompanied bv a 
contract with a power of sale of the shares, but 
nothing was said about receiving the dividend : — 
ffdd, that, under tho contract of A, C could not 
rccoivo tho dividend, though lie could under a 
contemporaneous general power of attorney from 
A. Royal Bank ot India v. Eastern Bengal 
Indigo Company . 1 Ind. Jur. N. 8.281 

8, Blank tmnafer/i — 

Tenders. On the 10th April plaintii! sold to defend- 
ants sixty shares in tho N Bank, to be delivered and 
pail for on Thursday, April 20th. 'L'ho sold note 
was as follow : “ Baboo 1^11 Mohun Mullick. Sold 
by your order, and on your account, to Messrs. 
Pyary Chand Mittra and Sons (Mctcalfo Hall) 
sixty shares in tho N Bank at B4 premium per 
ahare. (Signed) Sree Cooinar Sircar, Broker.*’ 
Tho iKiught note exactly corresponded. On the 
23rd April plaintiff received from defendants the 
following : ** With reference to the sixty N Bank 
shares sold by you, wo shall thank you to send us 
three transfer deeds on Friday next, vis., two for 
twenty-five shares each and one for ten shares.” 
On the 20th April plaintiff sent to defendants 
sixty M Bank shares, some standing in the name 
otu and some in the name of P, accompanied 
by transfer, all executed by P alone. Those shares 
were ail returned by the defendants, with the follow- 
ing memorandum : ” Tho accompanying shares in 
the M Bank purchased for doliveiy to-day are 
not in Older.” Later on the same day, tho 26th, 
,{i]idntiff took personally to defendants the same 
sixty shares with transfers, executed some by H 
and some by P, tho name of the transferor corre- 
sponding number by number with the name in the 
snhroa On this, as on tho previous occasion, tho 
name of the transferee was left blank. These s^res 
were also rejected by the defendants as not in order. 
Plaintiff then, on Amil 27th about 1 p.m., had the 
■hares registered in his own name, and, within two 
hours afterwards, sent them to the defendants with 
corresponding transfers, and with the following 
letter : ” In compliance with request in your 
memorandum of the 23rd instant, 1 now seqd you 
the sixty shares N Bank, with thm transfer deeds, 
and win feel obliged by your paying the amount to 
the betfor.” The defendants declined to receive 
the tdiares, and they were re-sold at a losa Tho 

S dntiff never had any personal interest whatever 
the sham, either on the 26th or 27th April, and 
B a mdrelmami holder for Aland P. ThearticleB 
of association of the N Bank required transfers to 
. be in the form F appended to Act XIX of 1857. 

The transfers tenderra by plaintiff were on each 
^ oooasion in that form. The defendants swore that 
the ” Friday, the 27th April, mentioned in their me- 

g ndum of the 23rd April, was inserted by aooi- 
Instead of Thursday,” the 26th April, and that 
odhsequently rojeotM the tender on the 27th. 
(lythattheoentraotkasitstood on the bought 


and sold notes, was a contract by the vendor (aa 
in Stephen v. De Medina) that ” in consideration of 
such a sum I will execute any proper convince 
which you tender mo.” (ii) That tho memorandum 
of April 23rd, coupled with tho fact of the vendor 
having made tenders of transfers of the shares,, 
was evidence enough to show that tho vendor 
bound himself to tender a proper conveyance to hia 
vendoLs. (iii) That the document of conveyance 
must be complete at the time of tender, or capable 
of being then made complete, (iv) Tl^ tranners, 
with a blank for tho name of the transferee, were 
incomplete* and insufllcient, tho vendor showing 
no authority from // and P. (v) That the Gourt 
below must deal with tho question of fact, whether 
or no the mention of Friday, the 27th, instead of 
Thursday, tho 26th, was a mistake ; and Sembkp, 
that, if tho defendants had received the blank 
transfers and acted upon them tho waiver would 
have rendered them oomploto. Lall Mohum 
MuTjLiox V . Pbaby Cuand Mitteb 

1 Ind. Jur. N. B. 888 


4. Bale of eharea for futuxe 

delivery — Refusal of furehaser to aeeepk^ 
Readiness and willingness to ddiver— Pledge of 
shares to third person. Where a contract is made 
for tho future delivery of diarcs, and the purchaser, 
before the deliveiy dEay, gives notice to the vendor 
that he (the purchaser) will not accept tho shares, 
tho vendor is thereby exonerated from giving proof 
of his readiness and willingness to deliver the sums. 
SemUe : The mere fact that such shares are j^ged 
to a third person is not suffidont to diow that the 
vendor is not ready and willing to deliver them, 
if there is nothing to diow that ue pledgee is not 
willing to aasist the vendor in carrying out his con- 
traot^ and it being apparently for the advantage 
of the pledgee that ho should do so. DayabbaX! 
Difghand V . Maniklal Veubhitkan 

8 Boxh. A. 0. 188 

5. Eguikdde assign- 

menl of right to sue-~Readiness and willingness te* 
ddiver-^Tender-^ansIruetive tender. A contnot 
for the delivery of shares at a future day is a. 
contract that can be assigned in equity, and thb as* 
signee of such a contract can, in hu own nanli. 
maintain a suit to recover damages for its breach in 
the CSivil Courts in India. In such a suit the plaint* , . 
iff would be Bubjeot to any equities that might sub- ^ 
sist between ms assignor and ^ defendant In ^ 
order to support an allegation of readiness <uid '£ 
willingness to deliver, an i^ual trader is not in w - 
cases necessary, e.g., a trader will be dis pensed 
with where the defendant has refused to peilonn ^ 
the contract or wl)ere, on the day for the pectoray* 
ance of it, ho has absconded, a^ having ofesed 
his place of business, has left no agent o^tbef 
person to reprasrat him. Databbax 

e. DullabbbaxDatabak • 8Bc»ilA.€i.W 
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IntemtB of, in estate— 

Fee Contribution, Suit for 

1. B. 86 Oalo. 808 

liability of— 

Fee Company- Abtici^bs of Association 
AND Liability of SHABiHou>EBa 

right of— 

Fee Company — ^Mketinos and Voting. 

1. L. B. 16 Bom. 164 
Fee Company- Rights of Shareholdihs. 

I. L. B 19 Bom. 1 
L.B.81I.A.189 

right of, to inspect register and 

bshe extracts therefrom— 

Fee Mandamus. 1. L. B. 82 Bom. 406 

3HABE.WABRABT8. 

stamp on— 

Fee Magistrate, Jurisdiction of— 
Special Acts— Companies A(rr. 

I. L. B. 80 Calc. 676 

BHBBAXT. 

Fee Bengal Tenancy Act, s. 15. 

10 O. W. B. 42 

Fee Contract Act, a 70. 

9 0.W.N.421 
Fee Debutter 10 C. W. B. 1000 
18 G.W.B. 806 
Fee Evidsnge Act (I of 1872), a 90. 

I. L. B. 88 Gala 671 

Fee Execution of DECRxa 

I. L. B. 86 Galo. 864 

Fee Hindu Law — 

Endowment— Debuttex 
Deauno with and Management 
of, Endowment. 

6 C. W. B. 278 
10G.W.B.886:1000 
Alienation of Endowed Pbo- 
FEBTY . . 6 0.W. B.668 

Will— Construction of Wills— 
Estates, absolute or united. 
I.Ii.B.80Oalo. 71 
Fee Leitebs of Administration 

10C.W.B.482 

Fee Parties— Parties to Suits— Idol. 

6 0.W.B.178 
I. L. B. 82 Galo. 682 

Fee Probate and Administration Act, 

5.8 . . 10O.W.B.898 

Fes Res judicata— Parties— Same Par- 

HEB or TBEIB REPSEUNTATIVEa 

60.W.B.178 
Fes Wnx . L Zi. B. 82 Galo. 1088 
9 a W. B. 1081 


B&BBAZT— coseM. 


— alienation of shebaitship inter 

vivos— 

Fee Hindu Law. I. Ii. B. 86 Gale. 976 

appointment of— validity— 

Fee Will . I. L. B. 81 Galo. 166 

— power of, to bind the estate— 

Fee Derutter Estatr 

I. L. B. 84 Calc. 849 


— reprasentatien by— 

Fee Hindu Law . I. L. B. 84 Calc. 888 
Fee Receiver, Sale by. 

UG.W.B.489 
right of suit In- 

Fee Limitation Act, a 7. 

8G.W.B.809 


— " — Deeree— /nferpreteiioR 

of deerte — ^hehait's pontion, Whoio a suit for the 
recovoiy of pcMBsion of immovoablopioporty wss 
institute Bgamet P, who UofencM the suit as a 
ahthaU and signed and vorifM his written statement 
as such, alleging that the lands wore dtilnUkr, mad 
where the deoroe was passed against him assueh with 
a direction that the mesne profits should be realised 
from the defendant : — Hdd, that the dMnwo must bo 
taken to have U)en passed against the ciefondant as 
ahdtaii and not in his personal capacity and that 
the ddnUter property was liable to make good the 
tilirim for mesne profits and consequently to bo 
attached and sold in ozeoution of the deoreo. 
fbwors and duties of a shtbait explained. Pba- 
MADA Nath Roy f. Poorna Chandra Itov (1908). 

I. L. B. 86 Galo. 691 
S.0. 18 G. W. B. 660 

8HBBI LABD8. 


Sea Enhancement of Rent. 

Lli.B.29Bom.415 
Fes Land Revenue Code. 

I. la B, 29 Bom. 416 

BHBB17F. 

liabiUty of- 


Fee Escape from Custody. 

6 Moo. I. A. 467 


Fee Sale in Execution of Decree— Set- 
ting ASIDE Sale — Rights of Pur- 
CHASEBS— Recovery of Furchasi^ 
money , I. Ii. Bto 2 Bom. 268 

Mde by, under writ of fieri fhoias 

Fee High Court, Jurisdiction o^-C4J> 

CUTTA“*"ClVIL 888 


Sm Salic nr Bjmcotion Of Dwjbi»— S w* 

xno AAon Saijc— R wBM of Po»* 

CBASnS— BIOOVKN Of PlIXCTA^ 

womir • • lit Bi 1 0®l0t WJ 

l.I.B.80»lo.89e 
li.B6X.A.lia 
I.Ii.B.6 0alo.8f9 
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EBBBIFF— confAi 

L Bight of poandftge— F oIm- 

fadum of decree after aUackmerUp halt Mon eaU, 
Ooitoin immoveaUo property of the oefendont 
-WM atteehed in ezooution of a deoroe which had 
been partly eatiified bv the prooeede of a previoui 
■ale in emeution. ^rore any proofing! for sale 
were taken under the attaohment, the defendant 
nud the balance and aatuified the plaintiiTfl claim in 
inlL //eld, that the ShoriffwaaentHlod to poundage 
upon the amount so paid in eatiaf action of the debt 
and aatlafaction of the dccieo was oiderod to be 
entered, and the attachment withdrawn, subject to 
ibp payment of such poundage. Roychubk 
Dm V. Amhva Bibi . L Ii. B. 2 Gaio. 886 

PlABSON V. Madbub Chundbb Gbobb 

I. L. B. 2 Galo. 887 note 


2. “Debt levied by ezeoution '* 

— ilmbipiNljf tfi docvmeni~^Ueage~~DUeharge of 
i^endaiif effect of, on 8henff*e right. In the 
Bait brought in the Ifombay Court of Small Gauaca 
to recover SheriiTa poundage on the amount en- 
doned on a warrant of arrert in execution of a 
decree obtained by the defendants, and under 
which the plaintiff, at the request of the defendants, 
arrested //t who apidied to the High Court under 
a. 273 of Act VIII ox I860, and was ordered to bo 
discharged from oustodyt the Judge found for the 
defendimts with costs, subject to the opinion of the 
HighCoutl Held, (1) that the woide‘‘ debt levied 
by executibn ’* vmi in the table of Iocs for the Re- 
eoider’s Court, and continued in the subsequent 
tables, being ambiguous, the rule apjdies that “ if an 
instrument bo an ancient one and its meaning doubt- 
ful, the acts of its author may be given in evidence, 
in aid of its construction (ii) that as the Sheriff is 
the officer of the Court, and his fees are received 
under its authority, it was unnecessary to refer the 
ease back to the Small Cause Court in order that evi- 
dence of usage might be taken ; (iii) that having re- 
gard as well to the usage and practice of the Sup- 
reme Court as to the liability of the Sheriff at the 
time the old taUos of fees were settled, the words 
used must he construed as entitling the Sheriff to 
poundage upon his executing a warrant for the arrest 
of a defmidant in execution of a decree ; and (iv) that 
tf the Sheriff’s right accrues upon his executing 
the wanant, the subsequent discharge by the Court 
of the defendant from custody ought not to divest 
him of It. VxxrAYABVASUDlVO. RlTCHia,STXnABT 

kOo. 4 Bom. 00. 188 


8, Oompromlae altar attaoh- 

mant of proparty and bafora aala. Where 
property £ attached by Sheriff after judgment, 
llrt ^ partieB odma to a compromise before the 
ShecftffaeUaaigr of such property, the Sheriff is only 
antltled to poundage on the amount received by the 
execution or^torln compromise of his claim, ia 
Ikf matUr of Bombay Jodit Stock Gobtoba- 
ndv. /a re Brnm or Bombay 

8 Bom. 0. 0. 22 


iL r— Bala by Bhariff-CM Pro- 

pgffmo (Me lAet XIV of 18S2),e. 244, c4 (c), 
ad 287» 212» 318^BdekamhoPe Mke mid (Mm 


8HBRIFF— coBchi. 

of High Court, Cedeutta, 382^^6^2kfteieiieg Jn 
area of land^Apjiieaiion (y purekaeer to eet 
aside sale or for compeneaiioa. A purchaser 
at an execution sale of immoveable property held 
by the Sheriff applied to sot aside the sale or for 
compensation on the ground of defioienoy in the , 
area of the land sold. Hdd, that such an appli- 
cation in relation to sales held by the Sheriff was 
not sanctioned by any provuions of the CivU Pro- 
cedure Code, and e. 313 did not apply. Hdi, 
also that, as the interest of the purchUer was ad- 
verse to the interest of the judgment-debtor, the 
former was not the representative in interest of the 
latter, and therefore a 244 of the Civil Procedure 
Code did not apply. Ishan Chnnder Sircar v. 
Beni Madhvb Sirber, I. L.R. 24 Cede. 62, applied. 
Sales by the Sheriff differ from sales by the Registrar 
of the Original Side of the High Court. The rule 
of the Court governing sales by the Registrar dixect 
that compensation shall be allowed for errors and 
misstatements, if capable of compensation, while 
no such condition i s imposed on sales by the Sheriff. 
Ram Nabaiit vl Dwabka Nath Ehbttby 

L Iii B. 27 Gale. 264 
40 .W.Br.l 8 

SHIAHS. 

See ICahombdah Law L la. B. 80 AIL 168 

See Trusteu 1. Ia. B. 84 Oalo. 118 
UO. W.K.287 

vendor— 

See MoHAMBDAir Law. 

1. la. B. 82 Oalo, 882 

SHIAH LAW. 

See Mahombdah Law— Suoobssiov. 

L L. B. 82 Bom. 640 


SHIKMI IHTBBBST. 

Ses Mbbobb . I. Ia. B. 88 Oalo. 1212 

SHIKMI TALUKDABS. 

See Sbttlbmbht— Evxdbnob ov Sittui- 

XEin. . 

8W.B.F.0.6: 10Moo.LA.186 


SHIP. 


See Sbttlbmbiit— Right TO SarTLBicm,^ 

W.M1884^26t^ 

See Ship, abbist or. 

See Ship, BBOiBTBBxiia or. 

See Ship, salb or. 

at anohor, daty of— 


See SBiPPoro Law— CoxxwoH. 

IbB.MLA.lM 

— lowoL- 

Aaa GoiiTKic»--OomnnKinDir Of Ow*. 
nuon L L.B.lSBoin.lS 

LLiB.MBoia.lW 


mouamBMit oA— 

At IfiiaHun Smmaa Actb M . . 

LI1.B.MB0B.IW 
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iBHXF— cpiielAi 

. MaworthlneBB of— 

^eeBnx OF Lading 8 W. B. 86 

L ifc B. 18 Bom. 671 
I. L. B. 10 Bom. 688 

See. CONTRAGT^-CONDITTONS PbBCBDIBNT. 

8 B. Ii. B. O. 0. 187 

See Insubahgd— Mabini Insubanob. 

6 Moo. LA. 881 

Cor. 6: 8 Hyde 107 

OolliBion— TFfony/iilael— 

Side lights, want of^Nawgatioa. Where one idiip, 
bygroBB negligence, wb., by not oanying any 
lightB, ]dacod another diip in a position of ez- 
tiiomo danger, and in the moment of emeigenoy 
the Barang of the latter gave an order to 
*' Btarboard ” instead of to *' port-the-helm,'* which 
fCBulted in a collision: — Hdd, tliat under tiie 
droumstances the latter diip was not guilty of 
each nogJigenoe os would make her responaiblo 
lor the collision. The ByvM Crutfs,’* 4 P. D. 
219, and The Ovmeirs of (he Tasmania '* v. Smith, 
I^App, Cos. 223, referred ta India General 
Steam Navigation Company cl Jaoat Chandra 
Kundu (1604) . L L. B. 81 Coio. 88 


8H£P, ABBBBT OF. 

See Admiralty or Viob-Admiralty 
JuBiSDicfnoN . I. Ih B. 89 Oalo. 408 

See Arrest— Civil Arrest . 1 Hjrde 868 

See Costs— SPE aAL Cases— Admiralty 
OB Vice-Admiralty. 

I. L. B. 17 Calo. 84 

See Salvage I. L. B. 17 Oalo. 84 

Deposit of seourity with Mar- 

sh^— Apnitcafioa for arrest of deposit in another 
aetion — AdmiroUg Cowi, practice of. Die ship 
M, having been arrested in an action promoted hy 
the master of the ship N tor damage caused by a 
collision, in which the N with her cargo was toWly 
lost^ deposited with the Marshal of the Court certain 
Government paper os soourity to answer the ol- 
kgod damage, on which the Jf was released. The 
eaigoof the N hod been insured, and on the loss there- 
of the Insurance Company paid the amount of the 
policy, and instituted proceeiddngs against the Jf in 
lesiiect of the loss of ^ cargo. Held, the Court 
had no power to grant on application by the Insur- 
ttce Commny for the arrest of the security in the 
hands of the Marshal, so os to moke it answerable 
fa their action. Tboon Insubaeob Company s. 

Moobhul.*’ Jnre Moobhill ** 

16B.LB.AP.8 


SHIP, BaGHBraBiiro or. 

'~Tr-— SrMA Aip— fitaL j 

^ ^ 1841— Skip MB in fer^pn port A 
<hm ^in.foniga port faiIh4lolnl817, wWi- 
•a M Uffliu of tho CmpMnr'i olurtor, by fondgiMn, 
^ Milad vajn iuagCL Bas, until 18S8, 
1* mm ttim and flwteoftw owned by and 


BBXP. BaaiSTBBIBrO Or—eomU. 

beloniped to Biitirii rabjMt., raddent at Bombayf 
hM to be entitled, under the proclamation of the 
Governor General in Council under 3 8 4 Viet, o. 
56, and the Act X of 1841 of the Legislative Conn* 
(A of Indio, to be registered at Bomlmy os a British 
ship, for the purpose of trade within the limits of- 
the Company's charter. Crawford a Spooner 


SHIP. BAIiB OF. 


4 Moo. I. A. 178 


See Bottomry Bond . 6 B. L. B. 868 
8 B. L. E. 888 

L I Bale in ezeeution of deoree 

—Form of transfer^Merchant Shipping Act, a 55 
^Mandamus to Jlegistrar to register transfer^ 
Jurisdiction of SmaU Cause Court — Execution of 
Small Gsims Court decree. The transfer of a ship 
should be in the form, or os near the form os may ho 
laid down by the Merchant Shipping Act ; therefoie 
where a ship sold in execution was transferred by 
the Clerk of the Court, in a form usual in sales in 
execution, but quite irregular, having reference to 
the Merchant Shipping Acts, the Court refused a 
mandamus to order the Registrar to register the 
transfer. Quesre : Whether a diip can be sold in 
execution of a decree of the Calcutta Small Oause 
Courts and whether the Clerk of the Small 
Cause Court can execute a transfer of a ship, sup- 
]Msing she is saleable, in execution of that Court's 
decree. In the matter of (he 'hip "Shah Cal- 
dander" . . 1 Ind. Jur. H. B. 888 

8. Traneflsrofa ship- MercAanf 

Shipping Act {26 A 26 Viet, c, 63), s. 3^EquitMe 
title-^Deetruetion after agreement for sah-^uit to 
recover purehoH-moncy. The defendant agreed to 
purchase a ship from the plaintiff, but Uie sale 
was not completed in the manner proscribed by 
the Merchant Shipping Acts.- The fhip was 
delivered to the defendant in pursuance of the 
agmmont and subsequently foundered in port 
owing to accidental causes. The plaintiff sued 
to recover the balance of the purchase-money. 
Held, that the plaintiff was not entitled to recoves 
Ramanadah Chetti V. Naqooda Maracayar 

I. L. B. 81 Mad. 896 

8. — - Contract between 

British subfeei and non-British subject as to regis> 
tered ship fa Caleutta~-^Merehant Shipping Acts, 
ss. 53, 55— JttffsdtdioE of SmaU Cause Court— 
Bxecution of Small Cause Court deeree^Form of 
transfer to purchaser. A, not a British subject, con- 
trooM with B, a British Bubj^t, for the purchase of 
a ship which was registered in the port of Calcutta 
in the name of C (also a British subject). A and B 
entered into the contract os if both had been British , 
Bubjecta Hdd, that, on the evidence, the parties 
oontrooted with reference to the Merchant Shipping 
Act, and that the intention was that a title under 
that Act stonid be given. JleM. also, that, althom^ 
it turned out that A's nationality prevented the 
possibility of his bei^ rogisteced as owner, this did 
not affeot of the liabilitv taken upon himself by B to 
have hiinaelf put on the register as owner, or his , 
liability to put A in a position to have a change of 

17 b 2 
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SHIP, 8AU0 OF-condi 

. .ownerddp noted in the regieter under a 03 of the 
j^Herohnnt Shipping Act further, that B not 
having had himeelf put on the register as owner, and 
not having put A in a position to have a charge of 
. ownership noted under a 03, and B having dccuned 
- to take any further stops towards attaining either of 
these objo^ .4 was entitled, although he had got 
' flOssession of the shipb to rescind the contract^ and to 
leeover back a portion of the purchase-money which 
he had paid, and also to recover damages for the 
hfoaoh of contract The Chloutta Court of Small 
Ckuses had power to seise and sell a vessel in eze- 
^^ontlon of a decree of that Court and the bailiff 
' who sells the vessel is the person who ought to oxo* 
OBle the bill of sale to the purchaser. A Briti^ 
ddp having, in execution of a decree of the Calcutta 
y Orariof Small Causes, been sold to a person quali- 
to be the owner of the British ship; — //eU, 
it was nocossaiy that the transfer to the pur- 
' diould be by bill of sale as prescribed in s. 
50 of the Merchant Shipping Act, and the more sale 
and delivery to the purenaser did not pass a title to 
* hirt. Esau Aiimxd v. Jassim Binsavv 

2 Ind. Jur. 8. 861 

oontrttot for— 

dfee CoNTBAOT— CoNSTRuenow or Con- 
nucra 1. L. B. 18 Bom. 60 

I, li. B. 13 Bom. 16 
I. lib B. 16 Bom. 388 
I. L. B. 17 Bom. 180 
I. L. B. 18 Bom. 800 
, L la B. 88 Bom. 180 
^ I.L.B.181Cad.68 

See Sale or Goods. 

I. la B. 17 Bom. 08 

See Small Cause Coubt, Pbssideeoy 
■ TowHS—JuBisDicnoN— D amages vor 

r * Bbeagh or Contract. 

l,li.B.10Kad.804 


meaning of— 


See Contract— CoKSTBuenoE or Con- 
tracts . 1. L. R. 17 Bom. 120 
See Bvidrncr— Parol Evidrncr— 
Vartino or Contradicting Written 
Instruments . 1, la B. 17 Bom. 188 

Consignment of goodt— BdZe 


of exehoMjfo^PremimptHm of paymeni o/— Sole of 
aoodo. The plaintiffs in London and the defendant 
m Gkloiitta nad dealings, which consisted in the 
defendant shipplog jnte onttings and rejections to 
the idaintJflb in oortain quantities, and within 
^oertam Umits as to prioe, tho defendant drawiim 
blUs on the plaintiffii m respect of such goods, whioh 
the plaintifn aeoepted. The plamtiffs allqgkl that 
them was an agreement between them and tho 
defendant that in case of shipments in oecosb of tho 
Units givm hy the plaintimi thqy should at their 
option recoive the goods on their own account^ or 
teat them as consignments on aooount of the 
defendant^ bnt'the defendant denied there was any 


BHlPMBNT-eoiMAi. 

suoh arrangement The defendant inade sevmf 
shipments in excess of tho plaintiff’s Umits md tiio- 
plaintiffs treated them as consignments on the 
defendant’s account, selling them on defendant’s 
account and forwa^ing him account sides, and 
drawing bills on the defendant for any balance 
duo to them in the tranaoctions, which bills fbe 
defendant refused to pay. In an action brou^t 
by the plaintiffs for the balance due to them from 
the defendant in respect of tho shipments whioh 
had been treated by tho plaintiffs as consign- 
ments in tho defendant’s account, tho defendant 
admitted ho had sold the bills and received tho 
monov for them ; they were produced by tho plaint* 
iffs, the aceeptors. HM^ that the bills being pro- 
duced by tho acceptors after duo date, and tho 
defendant having roeoivod a notice of dishonourr 
and no demand for payment of the bills, the pre- 
sumption was that they had been paid by tho 
plaintiffs. In exercising their option of tmting 
shipments in excess of Sixit limits as on their own 
account or as consignments on account of the 
defendant^ the plaintiffs were entitled to treat each 
shipment separately, and were not oompelfed to 
decide on an average of the shipments taken aU 
together. Shearman v. Fleming . 6 B. Ia B. 610 

8. BUta of ktdiny 

fravdoknily aigned^Tith of endoraua for value 
againat holdar of mole’s receipla who haa not paid. 
The plamtiffs agreed with the defendant K M to 
purchase and ship cotton on account ot K M and to 
retain the mate's receipts for the cotton so shipped 
until the purchase-money should bo paid by K M, 
Under this agreement uio plaintiffs shippra 000 
bales on board the Tcresfi. Before tho mater part 
of the 000 bales had been shipped, and oefore pay- 
ing for the same, K Af , without p^uction of the 
mate’s receipts, induced the master of the diip to 
sign bills of lading for the said 009 bales, and en- . 
dorsed over the bUls of lading for 310 of suoh balfii^ 
toJCA Co.f bond /Eds endorsees for valne withnol^ 
notioo. In a contost wtween the plaintiffs, holders of r 
the mate’s receipts and J 0 dt C 0.9 endorsees fos 
value of the bills of lading of the said 310 bales^ it 
was held that the plaintiffs were entitled to the 
possession of the 310 bales to the exclusion oiJ 0 
A Co. Rajaram Govindrah V . Brown 

7 Bom. O. a 07 

8HiPPnra doouiobnt. 

See LiTTiR Of Crrdit. 

L L. B. 86 Bom. 708 ^ 

SHIPFUra IiAW. 

1, Gertlifeatoi— dficspeiMfeiisrsafi- 

cefmeiil of eeiUfiaao^Ael I of 1869. aa. 201. 

The local tribuw in India, appointed under v* "1 
and 202 of Aotlof 1800, can suspend or osnoelmo 
Britidi certificate of a master or mate, and for mw 

purpose its report need not be oonfirmed by the looM 

Govemmentb Sx pairie Hurst. Jn Iko vald Ufjf 

9. . — O0IU.I01I1--OUIMMI 

Pmt BOa, 1868-lMm. ti tkSm fr Ay p 
The shiD T having got adrift In a dailtnvV:^ 
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«HIPPIirO LATIIr-eoiarf. 

conBeweiiQe of a collision, the harbour-master tried 
to anoflor her, but failing to do so, as her cable jam- 
med, finally brought her up insidb the ship if, which 
was moored off the Howrah side of the Hooghly, this 
being the only berth the T could then secure. The 
next fiood swung both ships, and the T fouled the A 9 
damaging her, and causing her to part her cables, in 
consequence of which she suffered further damage 
from subsequent collisions. 'Jlie owners of the A 
sued the T for the whole damage done. The defeneo 
was that the promovents, by adopting certain pre- 
cautions, might have prevented the accident ; that 
the Tt being in chai'gc of the port authorities, was 
not liable, and that no care or skill on her part 
could have prevented the accident. The T did not 
allege a liability of any of the vessels subse- 
quently collided with. //ri(f, that liability for 
damages occasioned by collision rests, primd 
nil the colliding vessel That a ship in port is 
Imund to bo prepared for such exigencies only as 
might be expected to arise from the circumstances 
she knew to surround her, that is, a ship is protected 
by the port rules from Uability^ for damage onlv 
when it is due to the acts or omissions of the offif.ialH 
in charge of her. Hdd^ also, that the ship is liable 
for all the consequences occasioned by an accident 
that results from any defect in her equipment, or 
want of care or skill of her crew, etc. In the malUUf 
of ike Tiialatta ’* Bourke Ad. 1 

Hdd, on appeal, that an oeddont to the gear of a 
ship docs not of itself alone render her liable for 
cbmogos for a coUision of which it is a remote occa- 
sion ; and that a ship at anchor in the port should 
keep a look-out, and bo ready to take all reasonable 
incaiis fur her own safety in an emergency. ** Tha- 
LATTA ’’ V. ** Anns '* . Bourke A. O. O. 87 

8 . LiabUtiyof ship 

for favU of pild^Port Poles, 1866--Act XXII of 
185S. The ship //, in charge of a pilot (acting as 
harbour-master), w^n proceeding across itse bow of 
the ship 1 8, whioh was at anchor, to take up a clear 
mooring, came into eollisioii with and idighuy im- 
aged her, and this suit was for the damage so occa- 
sionod. Both sides relied on Act XXll of 1855 and 
the Port Rules of 1856, the plaintiff contending that 
the ofiloor in charge was not such officer as the said 
Act and Rules referred to ; and the ddendant that 
ho was. The suit was dismissed with costs. Hdd, 
that a ship is primd facie liable for damages occasion- 
ed by a collision resulting from an error in judgment 
of the officer in charge of her. Hdd, also, that a 
vessel is exempted from liability for the fault of a 
pilot in charge of her,— first where a master is 
authorii^ to employ a pilot, and is exempted from 
nnponsibility if he elects to do so ; and, secondly, 
where the employment of a pilot is oompi^ry, and 
ithe owners of the vessel so employing him are 
relieved from xespomdbUity for his miMonduot; 
that the legislation rqguding the employment of 
pilots and other officers in the p^ of Guoutta is 
mtained in Act XXII of 1855 and the Fdrt Rules 
« IW; that where no special requisition is made 
the port authorities, under ndes 2 and 7, a ddp 
wy move at her discietkm in the port; and that 


SHIPPING LAW-confd. 
it is unlawful, under a 12 of Act XXII of 1851^^ « 
to moor a vessel in the pi>rt without having a port’ 
officer on board to take command of the ship. In 
the matter of the “ Hanovrr Bourke Ad. Ijfi 

4 . CoUision ftoni 

bore in the riser — Inevitable oceidrnL Thp ship^ 
Thames was lying a mera bulk, waiting for repsbi 
when a boani drifted her sti^rn foremost up the riveA * 
and she came into collision with another ship. No 
ncgligencM) was proved against the inasUT, and tho 
accident was held to be inevitable and no costs wm 
decrcid on idtlicr side. Abdoola RonoMAV 
Moosan e. ** Thames '* Bourke Ad. 81' 

5 . - Moving totssd in . 

harbour — Art XXII of 188S — Negligence of pilots 
— Bombay Harbour RuIoh— Lights on vesseb, dnty 
to carry or show. The taking of a steam- vessel In a - 
trial trip from Maxagon to t he sea and bock again In 
a moving of such vessel within tho moaning of s. 18 
of Act XXII of 1855. For such a trip, iherttforo, 
tho employment of a pilot is compulsory. \Wieto 
tho empkiymont of a pilot is compulsory on boa^ a 
vessid, and such pilot bedng on Isiard, an accident 
happens through negligimi^ in tho management of 
the vessel, it lies ii|ion the owners, in order to ' 
exempt thomselvcs from liability, to show that tho 
negligence causing the accident was that of the pilot. 

If such nogligenco is partly that of tho master or 
crew and partly that of the pilot, the owners are 
not exempted from liability. If it be proved on tiw . 
part of tho owners that the pilot was in fault, and 
there is no sufficient proof that the master or crew 
were also in fault in any particular which contri- 
buted or may have cuntrilintod, to the accident, tho 
owners will have relieved themselves of the burthen 
of proof which the law casts ii|x>n them. Rules of 
Bombay harbour with regard €0 tho showing of 
lights by vessels in the harbour considoriMl. Inde- 
pendently of special regulation or legislation, thoCU 
IB no general obligation by maritime law on imtMng 
vessels, either under way or at anchor, to carry a 
light throughout tho night, although, for tho sake 
of avoiding a misfortune, it may, under particular 
circumstances, become their duty to carry or show 
a light. Although that is so, yet the Court will go 
some way to treat the dark boat os the wrong-doer; 
and if a vessel be either under way or at anchor at 
night in a channel, fair way, or ordinary track or 
path of other vessels, she is bound by general 
maritime law either to carrv or show a light in order 
to indicate her position when o^r vessels are ap- 
proaching her, and in sufficient time to enable them 
to avoid her. Muhammad Yusuf v, Pb.vinsu1iAB 
AND Oriental Steam Navioation Company 

0 Bom. O. 0. 96 

8 , — AdmiraPy saiU^ 

BUh vessds to Uame-^uU for damages by owners 
of eargo^osts. The owners of caigo on board the 
U sued tho owners of tho steam-ship 3 for damages 
resulting from a collision which occurred between 
the H and the 8, Tho Court found that both 
vessels were to blame for the collision. HM, 

I following the English authorities, that the plaintiffi 
I could only recover ftom the defendants half of the 
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EBZPPlNa XiAW-fioiiftl. 

dainageB which they had niBtained. Edit also, 
following tho City of Mimehester, 6 P. D. 221f 
that in Buoh Buit each party Bhuiild bear their own 
COBtB. OoXUlDA FoONSIY V. SnAM-8BfY " SavI- 

TBi" 1 . 14 B. 10 Bom. 408 

7. ^ Doimage by ship 

iHufer way oMding wUh anathtr oi ancAor-Burtleii 
of puHfyiny-^Ihdy of ship at anchor. Where a 
■hip under way comes into oollision with another 
■6 an<dior in a proper place, and diowlng at night 
an anchor light, it is obrious that the burden of 
JuBtlfying is hearily oaat on the ship under way. 
At the aame time there is an obli^tion on the 
anehoied ship to keep a competent n-atoh, to show 
an anchor li^t, and to do ereiything to aYoit a 
eollirion and lesBen the damage from it. If, as was 
, . the case here, the damaged ship is placed in a diffi- 
culty entirely by the erroneous ooum or conduct of 
the raer, and is obliged to take a step on the instant, 
she is entitM to claim from a Court a favourable 
.consideration for her action, oven if that should 
afterwards appear nottohavo been the best possible. 
A steam-ihip, entering the fairway of a river with 
the tide flowing, collide with tho promovent*s tug 
, at anchor in a proper place, and showing an anchor 

» t. Near wo tug was a pilot brig, aBtem of 
Dh the steam-ship wanted to round* attempting 
to pass between the tug and the brig. She eould* 
however, have taken a courBo aBtem of both. At 
the approach of the Bteam-Bhip both the anohorod 
vesBoli^ heading against tho tide, hove on their 
anchors, and dmted back. The justification set up 
hy the owners of the steam-ship was that she was 
nusled hy the pilot briff's drifting, the anchor light 
of the latter imving been kept up. Blame to a 
third ship, if blame there were, was hold to be no 
ezouBB for the colliding ship, as against the tug*B 
oomidaint. The main chaii^ against the tug was 
that she did not slack away dhun as soon as there 
wasdanger, but hove on her anchor. It wasfound, 
however, that if the tug were already drifting when 
the collision took place, there was no reason to 
suppose that by Blacking away chain at the earliest 
poMUe moment the oollirion would have been 
averted or lessened in force. On the other hand, 
the facts against tho impugrants* steam-ship wore : 
(i) that her conrso could, without difficulty, have 
been dirscted so that by going astern of the tug 
from the port side instead of crosBiDg her bows, all 
risk of oduision would have been avcmM ; (ii) that 
there was a want of sufficient look-out on boa^ the 
steam-ship^ eneoially as regarded the tug ; (ill) that 
there was posnbly also a misoaloulatkmonthepart 
of the steam-ship of the room to pass, with ref etence 
to the fbiee and set of the tide. She was accord- 
ingly alone hM to Uame, and her owners liable in 
'damages. Maby Tuo Go. «. Bbitish Iudu SnAM 
HAYUAnoir Go. . . I. la B 84 Oalo. 687 

L. B. 84 I. A. 188 
law.B.sas 

^ ^ Jottleoii^B^ikl lo ycnoral 

osMse eoakibaikn^Bighi of sMmpors of 
^omm oaryo^D^wU 0 / mastar-^^hi of ship- 
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SHIFFINa DAW-oofitl. 

oamor^BsmoUss of shippsrs^Lisn oaoargosami 
in eonssyasnes of feUison. In jettlBon of part of a 
general cargos the ric^t of those entitled to contribu- 
tion, and the corresponding obligations of the oontri- 
butors, originating in tho actual presence of a 
common danger, not in the causes of it, are mutually 
perfected whenever the goods of some of the shippers 
(not being wrong-doers, or those responsible for the 
latter) have been advisedly saorifioed, and the 
property of others has been thereby preserved- 
Such exceptions as that recognised where the 
average loss has been occasiom by the ship’s 
being unseaworthy [iScAImb v. Neridf, 14 0. B. 
(AT. A), fig], and as that made in the refusal ot 
contribution to shippers of deck-cargo when jetti- 
soned, are in truth but limitations on the above rule,. 
wUh have been introduced from equitable consider- 
ations. Where a ship was stranded owing to the* 
negligence of her master, and thereby ship and 
cargo were placed in a position of such danger as to 
make it necesBary, to jettison part of the cargo ini 
order to save the remainder and the ship 
that innocent owners of the jettisoned cargo werS' 
entitled to general average contribution ; but that, 
the owners of the ship were not entitled (their legal 
relations to the shippers not having been varied by 
contract). The rules of Maritime Law as to the- 
rights and remedies in a case of jettison are : finf, 
each owner of jettisoned goods becomes a orecUtot' 
of the ship and cargo saved ; and, ssoandly^ he him a 
direct claim against each of the owners of tho ship 
and cargo, for a pro rala contribution towards his 
indemnity. Gontribution can be recovered by the 
owner of jettlBonod goods either by direct suit or by 
enforcing through the ship-master, who is his agent 
for this purpose, a lien on each parcel of goods saved,., 
belonging to each separate consignee, for a due 
proportion of his olaim. Stbavo, Stiil 8 Go. n 
8^ A Go. . . Lli.B, 17 0610.808. 

Ii.B,101.A.84a^ 


9. ICarltlmo lion— Bsfo of cargo to* 

repair ship. The captain of an English ship, being 
unable to raise funds on a bottomry-bond to repair 
dam^ caused to the ship by strem of weather, sold 
portion of the cargo for such purpose and repaired 
the ship. In a suit by the owners of the caigo- 
againstU) the captain, who was one of the owners of 
the ship, (2) a mortgagee of tiie ship, and (3) the- 
agent of the latter in whose name the shlpwasiegis- 
tered, to recover the value of the cargo sold BsM, . 
(i) that the owners of the cargo were notentitledte* 
a personal decree against either the mortgagee or his- 
agent, inasmuch as the captain was not tiimr agent 
to pledge their credit for moneys required lor 
repairs ; (ii) tiiat the owners the oargo were rMrt'* 
entitled to a maritime lien on the ship iraeh would 
take precedenoe of the mortnge. MuTBATAn 
MnuTA . . . 


la AufkarUfOt^ 

fofa to Had oymors for repairs of Mp. The autlief* 
rity of the oaptahi of a ship to bmd her 6WBS63. 

for repairs, andanythinginoUnital thereto; eaao^ 

existV^reaBm of Uinbeirigt^ 
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BHIPraa LAW-0OIICU. 

the pnipoWt whicb htt win be pniiimod to be only ia 
puuouur ouee of neoenity. Bayut vl Tabux- 
VAUTB PDBAiuino . . Bpurko O. O. 268 

IL — Ma§ter*a /ten on 

«At> for va^ee— if d / of 1859, a, 68, The master 
of a diip has by Statute (Aot I of I860, s. 68) a lien 
upon the ship for the recoveiy of vngjna due. In 
fibs matter of the Ba/rqua *' Abni ** 2 Hjrda 278 

12. ■ Maaler'a lien on 

ahip for wagea^Repaira, lien for^Ad 1 of 1859, 
aa, 65, 58, The Peraia, on a return Toyage from 
Jodda to Singapore, was drivon into Bombay 
harbour through stress of weather. The owner, 
K'sident at Singapore, though frequently applied 
to, omitted to furnish funds to repair her, or to pay 
the uuges of the mariners ; and the master being 
unable to raise funds for these purposes on the 
credit of the diip or owner, on the application of 
the mariners, the ship was, in order to levy their 
wages, sold by the Ma^rate under the provisiona 
of ss. 66 and 60 of Aot I of I860. The master, who 
had been enptmd at Singapore, then brought a suit 
on the admiralty side of the High Court, to recover 
out of the surplus proceeds of the ship his wagos 
up to the time when he oould return to Singapore, 
and his passage-money to that port. HeU, that 
he was entitM to recover such wages and passage- 
money, /arslhs** ]huau.” Sx^arie Gabdneb 

6 Bom. 0. 0. 188 

18 — XfSfion ahipfor 

repaira «a porf — Ship fn dodt, A ship in the river 
cannot be said to be delivered over to the possession 
of those who execute repairs ; consequently no lien 
arose for ropain done. Seeua: If the ship had boon 
under repair in a dock belonging to the plaintiffs. 
SbIB GbUHDBB Da88 9, OOOBRAHB 

Bourko O. 0. 888 


BHBOf fSb USAGB Of. 

See Hvndi, Lubility ox. 

I.li.B.lBom.28 


8B:in>BA. 


See SuDBA. 


BIGNATUBE. 

aokuowledgment of, by testm* 

tor— 

See Willt-Attistatiox. 

L U B, 1 Bom. 647 

alteration of oontraot after— 

See Contract— Altbiutiox or Gox- 

TBAOTft— A lTBBATIOX BY PaBTY. 

appearance of— 

See Pbobatb— Paoor or Will. 

L U B, 19 Oalo.66 
L. B. 18 L A. 182 

oanoellatlon ofr- 

See CoxTRACT— A ltxratiox or Cox* 
TRACTS — Altxratiox by tub Court 
I.L.B, 8Bom. 242 

oomparison of— 

See Special or Sbcond Appbal— 
Grounds or Appeal— Kviobxcb, 
Mode or obalixo with. 

Marsb. 822 
22 W. B. 272 

forged— 

See Huxoi— E xoobsxmxxt. 

60 .W.Br .818 


BHIFPIBG' OBDB& 

1. — ^ Oonstruotlon of order^“Beady 

fo receive eairgo,*' The words ** ready to receive 
ca^ " inserM in a shipping order mean that the 
ship, on the day nam^ in the dripping order, 
shall bo ready to receive a full cargo by whomso- 
ever offered, and not merely ready to receive the 
quantum of caigo montionsd in the shipping order. 
TAYLOBaBBOoKi . 1 Bom. Ap. 48 


8 - — ■ ■ - Meaauremeni-^ 

Right to have meamifsmeitt taken. Where a diipping 
order authorised the rooeipt of " 800 Ues of cotton 
not exceeding 62 onbio fM measurement at the 
■crew house,*^ the fair meaning of the oontraot was 
taken to bo, considering that it was a mercantile oon- 
traot and looking at the sunounding oironmstanoes, 
^t the measurement by which the parties were 
to to bound was a measurement at the screw house ; 
Md that, if the agent of the d^ndants was present 
there and passed the bales as of the proper measnie- 
mont or waived the ri|^t to measure and did not 
>>tmsnre, the defendants 001 ^ not afterwards insist 
um a right to measuie or go into on enqniiy oi 
what was the sise of the baleB. Scbilusi A Go 
t.Goz,8tiilA0o. . . 17W. B.64fl 


of Jailor— 

8 u Civil Pbocxdubb Code, 1882, s. 87 
4 B. Ii. B, O. O. 61 


of Jadge— 


Bee Execution or Decree— Tbaxsibb 
O f Decree fob Execution and Power 
or Court, etc. 

Li:i.&28Calo.480 
of ICagifltrate, warrant with- 


out— 

8 u Penal Code, a 180. 

T T. w an r!a.iA. flag 


— of plaint— 

Am Cnrit Pboomotm Com, 4 m 
I. L. B. M All. 686 

8U PLADtT— VlBIIIOATIOX A» SUIA* 

mu . . 6aW. N. 61 

ofwamntofWTMt— 

Bh WABMin ox Ab em 'x-C iwl Cum. 

9 0. W. S. 846 
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BlGNATUBB-eofiffi. 

—— witness to bond of— 

Su OONTRACT— ALTSBATIOV OT GoH- 
tkacts— Altbrat'ON by Party. 

1. la B. 7 Bom. 418 
L If. B. 19 Calo. 818 
L la R 15 Bom. ^ 
l.li.B .15 Had. 70 


on blank paper- 

dee Dbbd— Exbcution. 


proof of— 


60.W.ir.829 


dee Eyiobnob — Civil Cases — Misgblla- 
kbous Dooumbnts— Sionaturb. 

1 Mad. 164 
I. la R 11 Bom. 000 
dee Evidbhcb Act, s. 73 . 91 W, R 6 

— snfflolenoy of— B 

dee Contract— Altkratiow of Con- 
TRAGIS— ALTBRATfON BY PARTY. 

8 B. la R 805 
11 W.R916 


dee Dooumbbt 1. la R 80 Oalo. 488 


to memorandum of aesooiation, 
effeotof— 

dee Gomfahy— Artiglbs of Association 
AND Liability of Sharbnoldbrs. 

IL.R19Bom.647 
LlaR14 Bom. 180 

dee Limitation Act, 1877, s. 10 (1871t 
a 30 )— Acknowlbdombnt of Dbbts 
LL.R1A1L688 
I. L. B 6 Oalo. 840 
LL.R8 AIL 847 
IHad 868 
18 O L B. 119 
1. la B. 5 Bom. 88, 89 
1. la B 5 Oalo. 808 
L. B. 7 1. A. 8 
LL.B. 18 Bom. 686 
dee Mobtoaob—Forbclosurb— Demand 
AND Nonci OF Forbclosurb. 

L L. R 16 AIL 69 

dee Praoticb— Criminal Cases— Siqna- 

TUBB OF MAOISTRATa 

1. L. R 6 Mad. 886 

dee Wabbant of Commitment. 

1. L. R 6 Mad. 869 

dee Will— Attbstation. 91W. R 84 
dee Will— E xBOunoN . 

1. L.R960alo.911 


. Blgnatnre of Bajah— fide 
A dgnatura of a Rajah of the 
itoeient Nuddea famify was held to be valid, even 


fir. 





8iair ATUBTB- ■coitcM. 

9. Blgnature of Magistrate— 

LUhogmjM stamp of mffnahurn, A Magistrate 
ought not to use a lithographed sta mp o f hfi aigna* 
tnro. Queen o. Dsdab Ku8hyo14 w. R Or. 81 

A Trafufer of Pfo- 

pefiy Act (IV of m2), m. 59 and 125^Mortgage 
— SigmUuro of martffagor^Mortgagor's name eigneii 
by the ecHbe of the £icumeni, at Ae request and in the 
presence of an ittiterate mortgagor— Signature hdd to 
he good — Maximr—Qui facit per alium food per so— 
Construction of Statutes. Tt is not imperatively 
required by a 60 of the Tranefor of Property Aot, 
1882, that a mortgage, whore the principal money 
secured is R100 or upwards, shall fee signed by tKe 
mor^gor with his own hand, or by an agent 
Bpocially appointed in that behalf. If the mort- 
IphgoT is illiterate, it is a good signature if, in the 
presence and at the request of the mortgagor, some 
other person signs the mortgagor’s name on his 
behalf as executant of the document. So hdd by 
Stanley, C.J., and Knox, Blair and Banebji, JJ. 
(Airman, J., dissentienie), overruling the decision 
in Moti Begam v. Zoraimir Singh, AJL Weddy Notes 
(1899) 196. Per Airman, J. — ^Whether or not 
the autograph signature of the executant is required 
to any particular document, is iisuaUy a question 
of construction, to bo decided separately in each 
cose. In the case of a mortgage executed in 
accordance with the provisions of a 69 of the 
Transfer of Property Act, 18^, the law requires 
the personal signa’iire of the mortmgor. In the 
course of tho judsments the follou&g authorities 
were referred to— Hyde v. Johnson, 2 Bing. N, 0. 
776 ; Spencer v. Metropolitan Board of Works, 
L. R. 22 Ch. D. 142 ; The Queen v. The Justices 
of Kent, L. B. 8 Q. B. 305 ; In re Whidey Partnere, 
Id., L. R. 32 Ch. D. 337 ; Luehmee BuxA Bog v. 
Runjeei Ram Panday, 20 W. R. C. R. 376 ; Besdoo* 
hhnosun Bose v. Enaet Moondise, 8 W. R. 1 ; Sx 
parte Wallaee, 14 Q. R. D. 22 ; Commiasionera for 
Special Purposes of ihe Income Tax v. Pemid, 
[1891] A. C. 531 ; and Crawford y. Spooner, 6 Moo, 
P. C. 1. Dbo Narain Rai V. Kuxur Bind (F.B., 
1002) LL.R94A1L 819 


BlKHS. 


to— 


applioation of the Probate Aot 

Su Probath and Administration Aot 
(V OF 1881) . .7aW.M.896 

Su Pbobatb and Administbation Aot 
(V OF 1881), a 2. 

1.L.R810010.11 

BlMlLABlTlBB OALOUliAVBD TO DR 
OKVB. 

Su Tbadb-miabs. . 

LL.R 840 a]A 495 

BIMPLB MOBTOAQR 

AosMoboaob. 

Su 8ali nr Exioution or 

iRRr 

5 ( 
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-“BIB - LAISTD. 

Beflorlptlon ot^Snivy in revenut 

feeofia, e/^eeC of. The mereentrv in the reTeniie 
records of land as str will not makolit sir land. Sir 
land is land which at some time or other hM been 
cultivated the samindar himself, and which, al- 
though he may, from time to time, for a season, 
demise to fdiikmas, he desiicns to retain as resnmable 
for cultivation by himself or his family whenoimr 
his requirements or convenience may induce him 
to resume it. Bi7or.BT o. Bukhtoo 

8 IT. W. 208 

BIBTBB’B DAUaHTBB. 

SeB Hindu Law— Inreritangb. 

12 0. W. N. 468 

SISTBB’S DAUaHTBR’S BON. 

Sm Hindu Law . 12 C. W. K. 468 

SLANDER. 

See Dbvakation* I. L- R. IS Mad. 84 
I. L.R.84 0alD.48 
iSfss Libel . . I. Xi. R. 14. Bom. 97 

See Limitation Act, 1877, Sen. IT, Arts. 
24 AND 25 . 1. L. R. 24 All. 868 

Su Parties-— Addtno Parties to Suits 
— PLA iNTim . I. L. R 1 Mad. 888 

See Right of Suit— Witness, 

I. L. R16 0alo. 264 
1. L. R 10 All. 426 

See Witness— Civil Cases— Priyileobs 
OF Witnesses. 

l.L.R16Galo.284 
I. Ll R 10 AU. 426 
I.L.R.llMad.477 

of title— 

See Cause of Action. 10 0. W. N, 107 
See Declaratory Decree, Suit for— 
Declaration of Title. 

I.l4RlMad.86 

See Trade-mark. 

I.lAR84Galo.406 

L — Action for slander— J/ts^ota- 

der-^peeial damage. An action for slander can- 
net be brought jointly aaainst several defendants : 
separate actions should lie brought against each. 
Qitfsre ; Whether words implying *' you arc a drun- 
kani, thief, cheat, and the paramour of your sister- 
in-law, you bastard,” apidied to a Brahmin, are 
actionable per ee without allegation of special 
^mago. Nilmadhub Mookebjee v. Dookkeram 
*»««»« .... i6B.ih&iei 

Uisjoindtr—Spt’ 

cm damage. An action for slander may be brought 
joinUy against several defendants where the words 
■poken are not actionable per as, bot only become 
by reason of tho special damage, which is the 
^It of the conjoint action of all the defendants. 
wooziibunnissa Bibee r Mahomed Hossinr 
16RIi.R166note 
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BLANDBR-«m«. 

; — Oinieeion to give 

cowteey title in petition. The omission of a mere 
cmnrtosy cannot bo taken to bo equivalent to 
Nandenng or libolling a man, and is not an action- 
able wrong. Sitarama Krishna Ratadafpa 
Ranoa Rae V. Sanyasi Raeu Pedda Raliyara 
Simhulu 8 Mad. 4 

^ ; Slander and oa- 

aoiift — Special damage. Special damages aro not 
nccoRsary to bo proved in a caso of slander anil 
assault. Hossbin v. Bakir Aij 

W. R 18e4» 802 

6* Verbal ahnee — 

Hinduo— Special damage. In a suit between Hin- 
dus in tho Bombay mofiissil, damages may be re- 
covered for mere verbal abuse without jiroof of 
actual damage n^suliing therofmm to tho plaintitf 
Kashiram vai^ad Krishna v. Bhadu Bapuji 

7 Bom. A. G. 17 

6. — Damages for ver~ 

hal abnee. Damages cannot bo claimed for mero 
verbal nbuses or threatening ]angiiagf\ Fhool- 
RASEE KoKR V. PaRJUN SlNQll . 12 W, B. 809 

7, Verbal ahnse — 

Specitd damage. Wiiile C was giving his evkionco 
in open Oourt, in a suit of A against B, A, with 
the object of inducing the Judge to disbelieve 6”a 
testimony, saiil to the witness that he was a drun- 
kard. //eki, that the words were actionable without 
proof of special damage. Srikant Roy v. Hatcori 
Sraha .... 8G.LbR181 

See Sbbbnatu Mookkrjbb v. Koxul Kurmokak 

16W.R88 

Kali Kumar Mittbr v. Ramgati Biiutta- 
CHARJi • 6 R L. R Ap. 99 : 16 W. R 84 note 

Kanoo Mundle o. Rahumoollaii Mundlb. 

W. R 1864^ 269 

GnoLAM Hossein V. Hur Godin d Dass 

1 W.R19 

'fuKEB V. Khoshdbl Biswas . 6 W. R 161 

OsSEBMOODDEBN V. FuTTEH MAROMEn 

7 W. R 269 

Gour CnuNDBB Putebtundbb V. Clay 

8W.R268 


Bm Defamation — dc- 

iion for abuse, no special damage being a^ed^ 
Damages, measure of. The rule of English law 
which prohibits, except in certain cases, an action 
for damages for oral defamation unless special 
dama ge is alleged, being founded on no reasonable 
basis, should not be adopteil by the Courts of British 
I pili a , If defomatory oxpressions are used under 
such circumstances as to induce in tho plaintiff 
reasonablo apprehension that his reputation has 
been injured, and to inflict on him pain consequent 
on such belfof, tho plaintiff is entitled to recover 
damages without actual proof of loss sustained. , 
SembU: An action will not lie for vulgar abuse or 
hasty expressions, but for malicious or culpable oral 
defamtion an action will lie. Vindictive damage! 
should not be awarded, and a distinction should be ' 
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SLANDBB.-«oiiAI. 

dr»wn in Awarding damagei whan the defendant 
acta from carolmaneai and whim he acta malioioualy. 
In the latter caae the plaintiS ia entitled to full 
oompenaation for the pain aaffercd and in the former 
to a anm aufficient to eatabliah hia innooenoe of the 
ohargea made. Pabyathi «. Maiwar 

LL.B.8Kad.l76 

0. — ; OauM of oeftoaF* 

to recover damagea for verSel aliuBO of a groM 
character may Im mabitained without proof of 
eonaequential damage. Inxir HosRiir hl Haidar 
I. li. B. IS Caio. loe 

10, De/amoftoa— 

OBMagee^— CoaeejpMAiiol damage. A auit for daina- 
gea for defamation of character involving loaa of 
apecial poaition and injury to reputation will lie 
without proof of apecial damage. Parvaiki v. 
Mamuir, 1. L. B, 8 Mai. i/d, and Srikand Roy v. 
Sateori Shaha^ 3 0. L. R. 18U followed. Trailokta 
Nath Ghobe a Ghuvdra Nath Dutt 

LL.B.l8 0alo.424 

IL Caiue of attum 

•^Damages for inauU, lose of repuUUum, and menial 
pain by the use of t^ueive language— Suit for libd 
and elanderSpeciai damage. Hdi^ 1^ the major- 
ity of the Full Bench (Macliah, Macphrbsov, 
Him and JiNRiira, J/., Quosk, J. diaaenting), that 
the mere uae of abuaive and inaulting language, ouch 
aa aala (wife’a brother), haramaada (baae torn or 
baatard), aoor (pig), bapcr beta (aon of the father, 
that ia, ironicaUy, baatard), apart from defamation, 
ia not actionable irroapoctive of any apecial damage. 
Pw Ghosr, J . — caao like the preaent ahould be 

and* good conadence, anc^^creforo it la but juat anS 
right that a poraon thua vilified, who haa auffered 
from insult and mental pain, should be entitled to 
maintain an action irreapeotive of any apecial 
damage. Giruk Ghuhdrr Mittib v. Jataduari 
Sadukuan . LL. B. 86 Calo- 068 

8 G. W. N. 661 

18. ■■■■■ Defamaiion^ 

AcHon for elander—^Speeidl danutge—Damagee for 
muM didfeee edona^ not remertdde—Oauee of 
adion~~Pre9idency Toim—Englieh Law of Slander, 
rulee of— Charter of m6—LimiiaHon Ad {XV of 
1877)9 Seh, II, Art. 24. In an action for ^magea 
agAlnat the defendant, for having falaoly and 
malidoualy uaed alandmua woida imputi^ un- 
ebaatity to the plaintiS, no apecial damage waa 
alleged in the plaint, nor any actual damage proved 
at ue trial Held, that, aa the woida were not 
per ee aotionaUe, and ea no damage in fact waa 
alleged or proved, the action muat be diamiaaed, 
idth costa. The deoision of the majority of the 
Phil Bench In Qirieh Chunder MiUer v. Jakdhari 
8adiMa$h I. L. R. 26 Oak. 658, approved and 
followed. Parvaihi v. Mannarp I. L. R. 8 Mad. 
1769 ly acn aaed. KaMram KrMna v. Rkadu 
Rapafi, 7 Bom. H. 0. A. 0. 17; Jogeehwur 
Sharma v. Dinaram SharmOf 2 O. W. N. 123 
Qloke ) ; and DawanSingh v. Mahip Singh, I.L.R. 


BLABDBB eondd. 

10 AU. 426, 4589 diatinguished. Damages aie 
not recoverable for mental diatreaa alone, oauaed 
to the plaintiS hy danderoua words conveying 
insult. WUkiiuon v. DoumUm, [1827] 2 Q.K 
67 ; Lynch v. Knighi, 9 H.LO. 57/, 658, lefened 
to. By the Gommon Law of Enf^and, intiodnoed 
into Calcutta by the Ghaiter of 1720, a peraon 
injured by alanderoua woida can recover draagea 
in an action, when actual damage has beim 
caused. The Advoeak-Oeneral of B^gd v. Eanea 
Snmomayee Doeeee, 9 Moo. I. A . , 387; 426 Rate^ 
V. Evans, [1892] 2 Q. B. 524, referred to. The 
rules of the English Law of slander dunuaeed, and- 
held to bo applioablo to this case. BHOon Movby 
D 088 RR V. Natobar Biswas (1001) 

L L. B 88 0010.468 

5.0. 60.W.N.668 

18. Suii fordamagee, 

maintainability of, in the CivU Cowrt^landiei^ 
Words spoken not defamatory to the person bringing 
ihe action. A suit for damages tor an alleged 
dander will not lie in the Civil Court at the instance 
of any peraon, when the words complained of are 
neither defamatory of him nor have they caused 
him any injury. Per Habinoton, •/.— A witnem 
ia not entitled to claim privilege for a danderoua 
statement wantonly made, which ia neither an 
answer to any question addroasod tohiminezamiM- 
ation or croia-eiamination, nor has any connection 
at all with the case under trial. Girwab SnroH v. 
SzBAiiAESziroH (1906) . I. L. B. 88 Oaio. 1068 

8.0. 8 0.W.N.847 


BLAUaHTEB-HOUBB. 

See Nuisanob— U vDRR CBXMiirAL Froci- 
DUBR Codes . 7 B. JsJBL. 400, 616 

86 W. B. Or. 78 


L — Olfenoo of using unlioonseA 

slaughter-house— Bsng. Act VII of 1866, s. 7 
^—Slaughkrkionse license— Transfer of Aamghkf^ 
houH. R was fined by the Deputy Miamstiate for 
ninng nn Unlicensed wughter-houae. Ho aubaa- 
quently gave an ijara or lease to A to carry on the 
budness. R was prosecuted again for evding the 
law Iqr slaufditering cattle or allowing cattle to be 
daughtered" without a license. He was fined 
B200 by the Deputy Ifagiatrate. On appeal to the 
Sosdons Judge, he was acquitted. On the motion 
of the Municipal Commissioners for a rule to set 
addo the order of the Sesdons Judge, it waa Ids 
{per Jaoksoe, J. ) that R, by giving a leaae to A, had 
parted with his interest, and hm ceased to baro 
any power to allow or disallow the dau^tering pi 
cattle ; that a. 7 providea penaltiea only, amt do^ 

not de^be an offence or relate to a oonvmim* l* 

is quite another question whether the act itadlisM 
offence irrespective of a. 7, and whether E 
dealt with aa an abettor. Per MnwiR, J. (dlsrwj* 
ing).-.-The Judge has found that the ^ 

given by R with the avowed objert of pon tins^ y: 
the daughter-house, rad admittedly for the ipyg. >; 
purpose of evading the lawi 
Idls within t^ eEpiesa woi^ of the seotioiV. ; 
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•Uowi oftttle to bo dong^texed-’* In ih€ matter of 
Oo pdUien of tho UimmAL ComasfliOHBBs ior 
m Suburbs ov Galoutta I 

6aii.B.Ap.S8:.14W.B. Or. 67 

S, Bong. Ad 711 of 

9. i— Aferwurf of Iteeiwea. No penon is liable 
to any penalty under s. 1, Bengal Aot Vn of 1866» 
except a penon who, without a license, uses a place 
or building as a daughter-house, either by lotting 
it out for such purpose or by employing sorranta 
and othen for the purposes of killing cattle therein ; 
but a penon who may be the mere senrant of a 
butcher killing cattle in a particular slaughter- 
house, or a butcher xesorting accidentally or occa- 
sionally to a daughter-house for the purpose of 
killing, and killing an ox or sheep then, dm not 
ufcc the place as a daug(htor-house within the mean- 
ing of a 1, Bengal Aot VII of I860. Muhigxfal 
C oMMISSIONBBS BOB TBB SUBUBBS OF CalOUTTA O. 

Zamxb Swatxh 16 W. B. Cr. 4 

8. Notice to licensees of 

slaughter-house- JBeny. Ad VII of 1865. The 
length of notice to be ^ren to penons holding 
licenses for carrying on slaughter-houses under 
Bengal Act VII of 1806 must be determined in each 
ease according to its own particular oiroumstanoes. 
ImrsHALDANB . 6W. B,Gr.77 

8LATBBY. 

See Slayirt (CBiKmAL Casxs). 

See UBLAwruL Compulsiov: 

I.L.B.19Cale.678 

1. ... Aot V of ie43^Jfahomedan 

lav--~Swees9ion^1Vina-~~Binancipaied slaves. As- 
niming that, by the villa rule of the Mahomedan 
law, the heirs of the master who emancipates a alare 
are entitled to the property of which the emanci- 
pated dare dies possessed to the exclusion of his 
natural heirs, the effect of s. 3, Act V of 1843, which 
enacts “ that no person who may hape acquired 
property by inheritanoe diall be dispos se ss e d or 
prevented from taking possesdon l^roof on the 
ground that tho person from whoih the property 
may have been derived was a dave,** is to abrogate 
the rule of the Mahomedan law, and to seouio the 
auccession of the heirs of die emancipated dave, as 
u ho had never been a slave. The provisums of the 
Act apply not only where tho person whose property 
is olumed has been emancipated after the pasBing 
cn the Act, but also where he has been emanoipated 
more its pasdng. The exdudon of the natural 
of an emanoipated dave in favour of the heirs 
« hu emancipator is a disabdlity arising out of the 
stotuB of davery dmilar in its nature to the exdu- 
under the Mahometo lew, of the natural 
nen of an emancipated dave by a master or his 
eem ; and ainoe the general scope and object of 
^ 1848 is to remove all such dlsabOitles, the 

^ Gourts are bonad» in oonstmot^ it» to give 
it the widest temedlsl application whi£its language 
permits, and cannot consequently limit it to those 
S^oidy in which the person from whom property 
« inherited was a dave at the time of his qwth» 


BIi AVAikbY eoneU. 

when the words of the statute allow of its being 
applied to the property of any one who had at any 
time been a ^ve. ujmuddin Khab v, Zu-ul- 
Nissa Bbquic 

I.L.B.8Bom.482: 60.IiyB,ll 
L. R. 6 L A. 167 

In the same case, in the Gouxt below, it was held 
that the effect of Aot V of 1843 is to prevent the 
enforcement of any rights which would, if that Aot 
had not been pass^, have arisen out of tho status of 
davery; and a suit, brought by tho hoir of tho 
master of a slavo girl, emancipadid by and married 
to such master, in his lifetime, to recover, as such 
hoir, property in the hands of persons dosoonded 
from her, is one tho oognicanoo of which is barred by 
8. 2 of tho Act. Ajmuddin Khan v. Zia-unnissa 
Bbquii 18 Bom. 166 

2, Spiritual slavery of disciple 

to guru — Ad . V of 1843—~AgreemefU to become 
slave. This was a suit brought in 1881 by tho head 
of an adhinam for declarations that a muth was 
subject to his control ; that he was entitled to 
appoint a manager ; that tho present head of tho 
muth was not duly appointed and his nomination 
by his predecessor was invalid s and for delivery of 
the possesdon of tho moveable and immoveable 
properties of tho muth to a nominee of tho plaintiff. 
Tho claim extended also to religious establishments 
at Benares and elsewhere conneotod with tho muth. 
The muth w'as founded by a member of tho adhinam. 
Many previous heads of tho muth had agreed to bo 
‘*daves**oftheheadof the adhinam, but for over 
dxty years the head of the adhinam had oxoroised 
no management over the endowments belonging 
to tho muth, and in a suit (compromised) of tho year 
1864 the present pretensions of tho adhinam had 
been denm tn fofo. JEfekf, that the agroemont of 
the head of the muth to become the *' slave ’* of his 
guru could have no legal operation since 1843, and 
mat tho adverse possesdon of the defendant from 
that year was fatal to any claim of tho plaintiff 
under such agreement. Giyava Sambandha 
Pandara Sannadbz V. Kanoasami Tambiran 
I. L. B. 10 Mad. 875 

BIiAVBBY (OBIMINAL OASES). 

1. Treating kldnapp^ girl as 

slave. If, knowing a girl has been kidnapped, a 
person wrongfully confines her, and subsequently 
detains her as a slave, he is guilty of two separate 
offences punidiable under the Fbnal Gode. 
Slavery is a condition which admits of degrees, 
and a person is treated as a dave if another 
asserts an absolute right to restrain his personal 
liberty and to dispose m his labour against his will, 
unlcBS that ri^t is conferred by la w, as in the case 
of a parent^ or guardian, or 
SxrundurBurhut • 8N. W.146 

8, Penal Oode, a. SlO^Buging ov 

disposing of gM as a dave. A, having obtained 
possession of 2), a girl about eleven years of age, dis- 
posed of her to a third person, for value, with intenb 
that such person diould marry her, and such persom 
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-49LAV1DBY (OBIMUTAL OABBBHHxmeM. 

received her with that intent. Held, that R could 
not bo convicted of diepoeing of D aa a slave under 
a. 370 of the PCnal Code. Queen v. Sikundur 
BukhiU, 3 N. W. 143, remarked upon. EMpnasa 
OF India v. Ram Kuar . L L. B. fl All. 728 

A 1 Meaning of term. 

8 transferred to A for R26 his rights in the person 
•of B, a girl of thirteen years. In a document in 
which the transaction was rocoidedi B was described 
-as a vellati or slave girl purchased by 8 from P. 
HM, that A was guilty of buying B as a slave 
within the moaning of s. 370 of the Penal Code. 
Amina v. Quxbn-Empress . I. L. B 7 Mod. 877 

4. Obligation of Judge to try 

charge of. The Sessions Judge uns hold bound 
to try the accused upon his commitment by the 
Deputy Magistrate on a chaigi\ under s. 370, 
Penal Code, of having detained a woman against her 
will as a slave. Queen u. Firman Au 

10W.B.Or.78 

.BMALL OAUBB OOUBT. 

See Civil Fbogbduhe Code, 1882, s. 223. 

L L. B. 81 All. 1 

See Civil Procedure Code, 1882, a 686 . 

I. L. B. 82 Bom. 860; 600 
See Civil Procedure Code, 1882, a 622. 

I. L. B 81 Mad. 490 

See PRAcncB— Givil Cases— Stay or 
Phocbbdinos . I. Ii. B 80 Oalo. 027 

See Presidency Towns Smatx Cause 
Courts Act. 

See Provincial Small Cause Courts 
Act. 

See Small Cause Court, MorussiL. 

See Small Cause Court, Presidency 
Towns. 

prooeedingB— 

See Arbitration Act. 

Z.I 1 .B 8 I Bom. 280 

suit— 

See Jurisdiction, High Court. 

I. L.B 88 Bom. 409 
8u Review . I. L. B 29 All. 408 

8uU of the nalurecog~ 
nissUs in the Court of SmdU Cauaea — Exeeutum 
of deereer— Second appeal. Mo second appeal lies 
Mbinst an order in eieoution of a decree in a suit 
the nature oognisable in the Court of Smsll 
Causea Shyaima Charan Miller v. DeUndra NtUk 
.Mukarfu, L L, R. 27 Cak, 484, followed. Marayan 
a Maqindas (1906) • I. Ii. B 80 Bom. 118 

BMAXli OAUBB COUBT, MOFUBBIL. 

Col. 

1. Law ofSmau. Cause Courts, 

Mofussil . • • • 11777 


SMALL OAUBB OOUBT, MOFUBBIL 

— cofrfd. ' >■ 

CoL. 

2. Jurisdiction— 


General Cases • 

e 

11777 

Account . 

a 

11781 

Act XL or 1868 . 

e 

11788 

Alternative Reuef . 


11781 

Arbitration 

• 

11788 ' 

Army Act . 

• 

11783 

Attachment 

a 

11788 

Cess .... 

a 

11784 

Claim to Property seized in 


Execution 

. 

11784 

Compensation for Acquisition 


OF Land. 


11788 

Contract . 


11789 

Contribution . 


11794 

Copyriort 


11798 

Costs 


11798 

Crops 


11798 

Customary Payments 


11799 

Damages . 


11799 

Declaratory Decree 


11806; 

Decree 


11807 

Deed. 


11808 ^ 

Dower 


11808 *" 

Dwelling or Carrying on 


Business 


11809 

Endowment 


11818 

Foreign Judgment . 


11818 

Government 


11818 

Immoveable Property 


11818 

Intestacy . 


11814 

Maintenance . 


11814 

Marriage . 


11817 

Mesne Profits . 


11817 

Miutart Men . 


11819 

Money Had and Rbceivid . 

11880 

Money Illegally Exacted. 

11888 

Mortgage . 

• 

im 

Moveable Property . 

• 

‘ft 

Municipal Oommissionsbs . 

iiijh 

luM 

Municipal Tax . 

e 

Order of Civil Court 

a 

11817 

Partnership AooounB 

• 

11817 

Prisoners* Testimony Aoi 

11888 

Purchase-money 

. 

il8M . 

Receiver . • • 


lUN ' 

Rhgibiratiov Acv V > 


■'im: 
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SHAIiL OAUBB COURT, HOTUBBlIi 

Col. 

2. JuBiSDioiON— eonelil. 

Rsitt • . I . 11830 

Salk-fbocieds • . . 11837 

Salvaoe .... 11839 

Tax 11839 

Title, Question or . . 11839 

Trusts .... 11842 

Wages .... 11814 

WRONoruL Dlstraint. . 11844 

3. Pbacticb and Pkocedure — 

(a) Execution or Decree 11845 
(5) New Trials and Reviews 11847 
(e) Reference TO High Court 11851 
{ d ) Miscellaneous Cases . 11853 


See Appeal— Orders. 

1.11. B.llMad.180 
I la. B. 16 Mod. 80 

I.L.B. SB Gala 784 
L la. B. 10 Mad. 801 

See District Judge, jurisdiction or. 

I. Ii. B. 11 Mad. 180 

1.11. B.84Bom.810 

See Hindu Law I. L. B, 81 Galo. 1067 
See Jurisdiction I. la. B, 81 Calo. 1067 

See Local Government. 

I.L.B.OMad.118 

See Provincial Small Cause Courts 
Act (IX or 1887). 

See Res Judicata— Competent Court 
—Small Cause Court Cases. 

See Review— Power to Review. 

I. la. B, 6 Gala 600 

See Rsevision— Civil Cases— Smali^, 
Cause Court Cases. 

See Special or Second Appeal— Small 
Cause Court Suits. 

See Subordinate Judge, jurisdiction 
or . L li. B. 8 Bom. 810 

I. la. B. 8 Bom. 880 
I. la. B. 8 Bom. 174; 887 
1. la. B. 10 Bom. 60 
1. la. B. 18 Bom. 81; 486 
LL.B.14Bom.871 
1. la. B. 88 Bom. 788 

— olaim midar deorea of— 

See Deolaratort Dbcbri, Suit ioRp— 
Declaration or Title. 

L la. & 8 Gala 618 


BMALIa GAUBB GOUBT, MOFUBBlIi. 

— eosfj. 

— — clerk of, Bond for performance 

of duties of— 

See Principal and Surety — Rights and 
Liabiuties or Surety. 

I.la.B.lAU,87 

Judge of— 

See Sale in Execution op DEirRSE— D is- 
tribution OF SALE-PUOCEEDel. 

I. la. B. 3 AIL 710 
1. L. B. 4 Bom. 478. 
I. L. B. 0 Bom. 174 

I.li.B.16Mad.846 
I. la. B. 16 Bom. 688 
I. la. B. 80 Bom. 877 
1. la. B. 81 Calc. 800 


Jurisdiction of— 

See Attachment— Subjects or Attach- 
ment-Salary I. la. B. 80 Calo. 718 
8 B. L. B. A. C. 109 

See Bengal Rent Act. 1809, s. 98. 

L la. B. 1 Gala 188 

See Contempt or (?ourt— Contempts 
Obneraija* . 8 B. la. B. A. G. 188 

See MuNsir • . I. la. B. 86 Mad. 818 

See North-West Provinces Rent Act 
(Xll op 1881), 8S. 42, 95 and 2ua 

I. la. a 84 AIL 617 

See Rbterbnce to High Court— Civil 
Gases . . I. la. a 86 AIL 186 

See Res Judicata— Competent Court 
— Smai.l Cause Court Ca.sbs. 

See Sale in Execution of Decree- 
Errors IN Description or Property 
sold . L li. a 88 Galo. 886 

See Ship, Salr or. 

lind. Jur.ir.8.a68- 
a Ind. Jur. N. a 861 

See Sprcul or Second Appeal— Small 
Cause Court Suits. 

— transfer of decree of— 

See Execution or Decree— Transfer or 
Dicheh for Execution, etc. 

4Mad.881 
14 W. a 896 
84W.ai61 
8 G. la. a 80; 668 
1. la. a 6 AIL 847 
I. la. a 6 Bom. 680 
Lla.a8Bom.980 
L la. a 10 Bom. 66 
Lli.ai8Bom.61 
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DlGESrr OF CA8SBI 


WALL OAUSa OOUBT, MOFUSBIL^ 

eoM 

1. LAW OF SMALL CAUSE COURTS, MOFUS- 
SIL. 

1, Law of OlTil OonrtB— ifoScM 

of eonfnwf hdwun Hindwu In all matten of oon- 
•timot and doaling betwieon Hindus, the law appli- 
oaUo in Civil Courts of tho country governs Courts 
of Small Cauiea Woodoy Chand Haldkb v. 
OoobooChubnMojoomdab 18 W. & 148 

2. Rules and orders in Military 

Code. HsM, that the rules and orders in tho Mili* 
taiy Code are not Mnding on a Small Cause Court. 
Raiobaiid Manoal V. Abdulla Ambuddih Kot* 
<VAL • . 8 Bom. A. 0. 09 

2. JURISDICTION. 

- Gtoneral oases— del XI of I 86 S 9 


s. If— Ad XLII of 1880, 0 . 0. Small Cause Courts 
ihave solo jurisdiction within their local limits, there- 
fore an action for cattle, or the value of Odpttle, oan- 
flot lie in a Gvil Court having jurisdiction witlm the 
local limits of a Small Cause Court jurisdiction. 
Anovtuous . 8 W. B. B. O. O. Be£ 6 

Stttto tognitdbU 


iby viUogt Muinnf undor Mod» Big* IV of 1816^ 
s. A A Small Cause Court had concurrent jurisdic- 
Aion to tiy suits for a sum not exceeding RIO. cog- 
nisable by a Village Munsif under a 6, Regulation 
IV of 181 A Pabasoobaka Fillay v. Rahasawky 
« lta« CoollaRahasawmy . 6 Mad. 46 

Village Cowte Act 


(Mad. Act I of 1889]! e. 13— Civil Procedure Code, 
i, 15—Juriadietum of Small Cause Cowrie to hear 
euite cognizable by VUXage Munaif. Tho term 
Court of lowest grade ” in tho Civil Frooodure 
Code, s. 15, refers only to Courts to which the Civil 
Procedure Code is applicable, and consequently 
Cause Courts have concurrent Jurisdiction 
with Courts of Village Munsif s to hear suits which 
mn coBniaable by the latter. Mibxhak v. Kadabsa 
’ ^ ^ I.L.B.18Mad.l46 

Suite cognizable 


by IMrid Muaeif in furiedieiion of Small Cause 
. Court. A suit was brought in the Small Cause 
, Churt to recover two sums of money, one cause of 
action being for money lent and the other for goods 
sold and delivered. The amount of both maims 
was within the jurisdiotion of the Small Cause 
•Conrl» but the pecuniary claim in each case 
WAS cogniiable by the District Mu n si f on the 
Bmall Cause Court side. Hfdd, that tho Small 
Ohuse Court had Jurisdiction to entertain tho suit. 
Abuitagbillaii Ghbtty V. Gahoatbabak Azyab 

6Mad.887 

SuU fuA aynts- 


Me againH some of the defeadaeiia. A suit is not 
oolptlsable by a Sn^ Canoe Court unless it is oog- 
niiable ter it as ageinst all the defendants. Pab- 
snmTAX Labbmibam B Fbka Hash 

LL.B.81Bom.lBl 


BMALL OAUBB OOUBT, MOFUBBZI 


— eoald. 


2. JURISDICTION— eofiAi. 


6. 


Suit for sum oa 


baud the leAois amount of uhick is beyond fwiedie- 
tion. A Small Cause Court oan try a suit for an 
amount within its juiisdiotion. notwithstanding 
that it is upon a bond the amount of which is be- 

S >nd its Jurisdiction. Sukh Moiraa Dibu 0 , 
UBBBMOHUir Mookbbjbb . 0 W. R. Oiy. Ref. 6 

7. Suit on kabediot 

under which more than S$00 are payMs. That 

S isdiction of a Small Cause Court, in a suit on a 
buliat for damages not exceeding R600, is not 
affected beeause damages exeeeding that sum may 
be payable under the same kabuliat. Smith v. 
Gopal Sbbikh . . 8 W. R. 8. 0. 0. Ref 14 

8. Suit for forUon 

of eum due under agrument. Where the plaintiff 
sued for a portion of grain in the nature of net rent 
which h^ fallen due, that amount being within its 
Jurisdiction, although the whole amount payaM 
from first to last under the agreement would be in 
excess of its jnrisdicton. Edd, that the suit was 
cognizable by a Court of Small Causes. Nababi- 
DAVUB V. Mabaha Kauhdak . 8 Mad. 440 


9. 


Suit for interest 


on bond for more than BSOO. Where a suit was 
brought for interest amounting to less than R500, 
due upon a bond for B1,000, not then payable 
Hdd, that a Court of Small Causes had juriadUotion 
to t^ the case, tho plaintiff having had a separate 
and complete cause of action upon the bond en- 
titling him to recover the annual interest as it ac- 
crued due. The fact that forge^ of the bond is set 
up as a defence makes no diTOrence. Abantka 
NABAXVAPPA iYAir cdios Asvata Azyav vl Gaba- 
patyAzyah .... B Mad. 469 

Chbtu Nabayava Pzllay V. Atakpbbumal 
Ambalom 4Mad447 


10 . 


Suit 




of land— Prayer for aeeouiU— Question of tide, 
mere fact of a question of title arii^ does not 
mvent a suit being cognisable by a Court ol Small 
Causes. By merely asUng, in the alternative, for 
an account of the profits, a suit cognizable by a 
Small Cause Court cannot be converted into one of 
a different nature. Nabatav HwAawAw p, Balajz 
Bapuji I. In R. 81 Bom. 848 

11. ■ ■■— ifffy gt wlA eamsi sf 

action each uMin Munsif s furisdidion. Sevenu . 


Beyarate 

furisdidion. 

claims, each of whibh separately is within the Small 
Cause Court Jurisdiotion of a Astriot Munsif, may 

be Joined together and form the basis of a suit in tlm 
Small Cause Court. As where thm was an agme*'. 
ment that defendant should oooupy land for two 
years and deliver a certain quantity of paddy atfotf 
neoified periods ; in a suit for leqjt ir-^ESd, thati 
thouig^ the pfaintifl mig^t have eued for eaoh his^ 
ment of rent as it foil due, the aggregate of sash 
unpaid instalments should be deea^ to be oae 
cause of aothnii CHOOiAiaiioA teLAi ft.RpMtaa 
VzBuxMALAM • . • • 
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BKAXiL OAUBB OOUBT» MOFUBBXL | SMALL OAUBB OOUBT. MOFUBBXL 


IB. 


8. JtTRISDiCTION-HxmliL 

4 Ad XI of 186A 


^Act IX of 1850, «. CauM of adion, dividing, 
Thote ia no proviaioQ in the Mofunil Smell Geuae 
Goarta Act (XI of 1865) aimilsr to a. 34 of the 
Freaklenoy Small Cauao Court Aot (IX of I850)» 
which forbida a plaintiff'a dividing any oauae of 
action for the aake of bringing two or more anita in 
the Small Ganae Gourta of the Preaidonoy. Umid 
Dholchakd V. Fin Sahbb Jiva Miya 

I. L B. 7 Bom. 184 


18. 


■ ■ ■■ ■ ■ PfodneM SmaXL 

Cauae Gourte Ad (IX of 1887), a. 23-^Civa Proce- 
dun Code, a. SSO^uii of the naiure cognieMe hg 
Courts of Small Causes, A auit ia none the leaa a 
aait cognizable by a Court of Small Gauaea beoauae 
that Court may have oxorciaod tho diacietion eon- 
forrod on it by a. 23 of tbo Frovinoial Small Gauae 
(}onrta Act, and returned the pUint to be pxeaentod 
to a Cavat having juriadiotion to determine a quea- 
tion of title raiaed therein. Kali Krishna Tagore v. 
Iszat-an^issa Khatun, I, L, R 24 Cak. 557, follow- 
ed- Sada Shankar v, Bbxj Mohan Das 

L L. B. 80 AIL 480 


14 


Prooindai SmaM 


Cause Courts Ad (IX of 1887), s. lO^mdU Cause 
suit wrongly Med on regular side^Regular appeal 
prejened against dearee^No question of jurisdtdion 
raised-^iuU revision pdition raising question of 
jurisdidion — Diserdion of High Court to interfere or 
nd according to the merits. Petitioner presented 
this civil reviaion petition to set aaido a decree, 
which had been naaaed ageinat him by a Diatrict 
Munaif and upheld in the Distriot Court, on the 
pound that the auit was one of a nature cognizable 
by a Small Gauae Court, whereas it had been tried 
M a regular suit. Petitioner (who was defendant 
in the suit) had raiaed no objection before the 
Munaif td tho mpde of trial ; nor had he done so in 
hia grounds of appeal to tho District Court. Hdd, 
with refonoo to a. 16 of tho Frovinoial Small Gauae 
Gourta Act, that, even assuming that the case was 
one of a nature cognizable by a Small Cause Court, 
the High Court was not bound to set aside tho 
JlwnwB of tho lower Courts, but had a discretion to 
interfere or not, according to tho merits of the oaae. 
ournhChunder Mailra v. Krido Bangini Dasi, 
LAB. 21 Cede, 249, approved and fallowed, 
toikwimy Chettiar v. Oir, I, L, B. 26 Mad. 176, 
followed. PAaAinsBWABAN NAmuoiia v, 
ViBHNO Embbandu . L L. B. 87 Mad. 478 

7 Prooineud Small 

^ a 82 {2)-^moB 

we sttW— Vur^iefion extended pending suit, A 
was filed in the Court of a 
SS ? ^ invested 

SmaU Gauaea to 
^ jurisdiction of ^ 
SmaU Chuaes was 
* ^9 “d anbaeonently to this the suit was 
by him as a rmlar salt and the was 
*«owed. On appeal by the defendant ttie District 


2, JURISDICriON-HMmId. 

Judge held that no appeal lay on the ground that 
the suit waa triable and murt be taken to have 
been tried b^ the Subordinate Judge in the ex- 
tended juriametion vested in him as a Judge of tho 
Court of Small Cauaoa. Held, on an application by 
the defendant under s. 623 of tho Civil Frooodure 
Code (Act XIV of 1882), that tho appeal lay to the 
District Judge. Under a 32 (3) of the Provincial 
Small Cause Courts Act (IX of 1887), it was neces- 
sary that the Judge should, before the institution of 
the auit, be invested with a Small Cause Court 
jurisdiction entitling him to hoar tho particular 
auit. Hari Kamayya v. Hari Verikayya, I, /. R 26 
Mad. 212, followed Balehand v. Bnlaram, 5 
Bom. L. R 898, explained. Sambhu Diianji v. 
Ram ViTHU (1004) . I. L. B. 87 Bom. 844 

18. — , ■ — Provincial Small 

Cause Courts Ad (IX of 1887), s. 35^Munsif, 
furisdidion of^Munsif exercising SmaU Cause Court 
pouwra— Gitfd Procedure Code (Act XIV of 1882), 
s. 25 — Civil Courts Ad (XII of 1887), s. 17 — Appeal. 
When a Munsif vested with the powers of a Court of 
Small Causes is transferred and is siiccoedod in office 
bv a Munaif vested with such iwwors, and the Court 
of Small Causea ia in consequence abolished, the 
BucccsBor haa jiiriadiction under s. 36 of the Pro- 
vincial SmaU Cause Courts Act and s. 17 of the Civil 
Courts Aot (XII of 1887) to try in hia ordinary civil 
jurisdiction all tho suits ponding on the files whether 
the^ be suits falling within tho ordinary civil 
iuriadiotion of the Court of hia prodocossor, or with- 
in its jurisdiction as the Court of Small Oauaos, 
which haa been abolished. No order of transfer 
under s. 25 of tho Code of Civil Proooduro is neces- 
sary to enable the ancccsBor to try tho suits; and 
any order purporting to fall under that section, if 
made, has not the effect of giving to tho Buccessov 
juriadiotion to try as a Small Causes Court auita 
which have been pending in the abolished Court of 
SmaU Causes. successor can try such suits 
only in his ordinary civU jurisdiction and this 
decision in such case is open to appeal. Mangcd 
Sen V. Rup Chand, I. L. R 18 AU. 824, dissented 
from. Dulal Chanoba Dbb v. Ram Narain Dbb 
( 1904) . I. L. & 81 Gala 1067 

17. — Suit brought in 

the Court of Bird Class Suhordinaie Judge having 
small cause powers-^The Subordinate Judge on pri- 
vilege leave-charge of the Court in Joint Second 
Close Subordinate Judge who had no email cause 
powers^Begietering the suit ae a regular suit—Trial 
a/ (he suit by (he First Close Subordinate Judge ae a 
regular svtf— *9wtl rematM a small cause. A suit of 
the nature of a smaU cause was instituted in the 
Court of the First Class Subordinate Jud^ who had 
smaU cause powers. At the date of its institution, 
he was on privilege leave and his Court was in the 
chaige of the Joint Second Class Subordinate Judge 
who had no smaU cause powers. The suit was 
therefore registered as a regular suit On his re- 
turn from leave the First Glass Subordinate Ju4go 
tried it as a regular suit The question having 
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8 XAI 1 I. OAUBB OOUBT, XUEUSBIL 

— eonftt. 


2. JURISDICTION-HiOfifA 

ariiien whether the suit was a small cause : — Hdd, 
that the First Class Subcirdinato Judge continued 
to be a Judge with Small Cause Court powers 
during his absence on leave, and the entering of the 
suit in the file of regular suits could not take it 
away from the catem>ry of small causes nor coukl 
the fact that the Suborainate Judge tried the suit 
under his ordinary jurisdiction deprive it of its 
oharaoter as small cause. Nahayan Bavji v. 
GaNOARAM RATANCHAIffD (1009) 

I. L.B.88Bom.664 

18. Aooount — hy gonuuhia for 

€xeuB expoMu, A suit by a gomashta for excom 
expenses incurred by him over and above the 
amount of rents collected by him was heM to bo o^- 
nisable in the Small Cause Court, notwithstanding 
that tho nature of the defence might render it ne- 
cessary to investigate the accounts of the mehal. 
Fbosunno Cuvndxb Boy v. Sreemath Sreemanee 

7W.B.488 

19. — Suit to recover 

lalanu of aeeauiU hy tehaUdar. A suit to recover 
the balance of nikasi papers furnished by defendant 
in his capacity of tehsildar, there being an allega- 
tion in the plaint that the defendant verbally pro- 
miud to pay part of the sum claimed under the 
circumstances mentioned therein, was held not to 
be cognisable by a Court of Small Causes. Saisa- 
TEEDHUR Bose v. Shama Churk Guose 

14W.&68 

See Grant v. Ram Tonoo Bhoomigk 

lOW.B. 88 

20. Act XI of ms, 

s. O—Suit for halauee due oa aceoufU of rento. A 
suit for a balance due on account of rents collected 
from the plainti&’ zamindaris b^ the defendants’ 
father acting as agent of tho plalntifis is a suit in 
which money is clainiod as duo on a contract with- 
in the meaning of s. 6, Act XI of 1868. Where the 
amount claimed in such a suit does not exceed 
R600, it is cognisable by a Small Cause Court 
notwithstanding it may bo necessary to m into the 
accounts of boui parties to determine what is due. 
Dyebuxee Munoun Sen v. Muduoo Mvtty 
Qoofta . I.l..B.10alo.l28:84W.B.478 

SL — Suit againet 

guardian and manager of property for f eato coUeeted 
hy himr^mBtu bound to account. In a suit to re- 
cover, from the guardian of a minor and tho mana- 
ger of his property who had granted to himself, 
benami, a farming lease of the minor’s property, 
rents collected fay him for which ho did not ac- 
count that tho defendant could not be con- 

siderod simply as an agent to collect plaintiff’s 
rents, but was bound as a trustee to account for the 
proceeds of the property, and that the claim was 
therefore not oo^izable in a Small Clause Court. 
Raw Joy Mojoomdar sl Kedab Narain Roy 

25W.B,75 


SMALL OAUSB COURT. MOFUBBZI» 

•^conid. 


2. JURISDICnON-confd. 

82. - Suit hy principal 

againat agenh^^Queation of aceounte. A suit by a 
j^noipal against an agent for adjustment and 
investigation of disputed items of account which 
could not be determined within six weeks, and 
which charged the agent with colluding with ju^ 
ment-dobtors, was held to be properly triable hy 
the Civil Cburt, and not by the Small Cause Court 
Krishna Kinkur Roy v, Madhub CnuNDBa 
Chuckerbutty 81 W. R. 288 

2a — Aot XL of 1868. b. S^De^ 

fending suit without certificate, A Court of Small 
Causes, oonstituted under Aot XI of 1866, is com- 
petent, under a 3, Aot XL of 1868, to allow any 
relative of a minor to institute or defend a suit in 
his behalf without a certificate of administration, 
where it has jurisdiction In relation to the sulneot* 
matter of the suit Khanto Bewah v. Nund 
Ram Nath . 16 W. B. 8^- 

84. Alternative relief— dd ZT 

of 1866, s, 6, In a suit by A, asking that B might 
be ordered to fill up an excavation or to pav him 
R26 as damages for the same, it appeared that 
there was no ground for the first relief sought. 
Hdd, that the suit was cognisable by the Court of 
Small Causes. Nanda Kumar Banebjeb v. Issan 
Chandra Banebjee 

IB. li. BA. 0.81s low. B. 180^ 

26. Arbitration— Civil Froeedure 

Code, a, 827, When a matter had been referred to- 
arbitration without the intervention of any Court, a 
Small Cause Court in the mofussil had jurisdiction 
to entertain an application, under a 327 of Aot 
VIII of 1869, to fito tile award, provided it related 
to a debt not exceeding the amount cogniimble by 
such Court, and the mondant resided within its 
jurisdiction. Elam Paramanzok v. Sojaituiiah 
IB.L.BA.0.48: 10W.B85 

BrIDOR V. EdALJI MaNCHABJI. VlTKAL 4 m^- 
RAM V. Dayabhai Murlidhar . 10 Bom. 64 

Ganqappa a KAnNAFPA 6 Mad. 128 

26. — dfWtosItoa 

award Ad^XI of 1865, a. S^Idednlilpetriaiiwuadar 
an award. A liability arising under an award is not 
one of such a nature as to fall within the terms 
used in the Small Cause Court Act to denote the 
claims cognisable by such Courk GuneshebA" 
ChotayLal .... 8M.W.U7 


7S.W.829 

Proalnaifd AsseE 

Cmm CwrU Ad (IX of 1881). BA. 11, d. fdr- 


Dubjan Sinor a Sibia 
27. 


Ciml Procedure Code, aa. 625, 626-'^Suii fe rssy 
money under an awardr-~AppiieaUan to jlls 
A suit to recover a sum of money as paya Me y w 
xSadoM under an award which was conteitaa 

in a suboidinate Court on IhB SmaB Ctoye^ 


The Subordinate Judge letnsimd the ptoM hstoj^ 
ophiion that the suit was not ooBcliule by a 



( 1178S ) DIGEBI <at CASBS. ( 11784 ) 

WAT.T. 0AU8B OOUBT, XOTtrSttlli BKAUi OAim COUBT, HOTUBSlIi 


^eoM 

2. JURISDICTION— eoiifi. 
of Small Gaomb. Hie plaint wag then pnaented in 
the Court of the Diatiiot Mnnaif la an orainary amt • 
but the Diatriot Mnnaif returned it on the ground 
that the auit waa oognizable by a Court of Small 
Cauaea. Held, on refoienoe by the Diatriot Judn 
to the Hi|di Court, that the auit urea oognisable 
by a Court of Small Cauaea, and accordingly timt 
the Older made by the Subordinate Judge returning 
the Tdaint was wrong. Sikson o. MaMASTXR 

I.li.B.18Had.S44 

88. Army Act— iirmy Ad {44 A 

45 VkL, e, 58), b. Ul-^PrtnnBo^uriBdidUm— 
Suit agaiiut a widier — Bxecuiion. A auit for re- 
coveiy of a debt will lie in a Smdl Cauae Court aa 
a CiTU Court againat a aoldier in Her Majeaty’a aer- 
vioe up to judgment, under proviao to a. 144 of the 
Army Act (Stat. 44 ft 45 Viot., o. 58), however 
amall may the amount of the debt. The qnea- 
tion whether the defendant ia a aoldier or not ariaea 
only when the plaintiff aeeka to exeouto hia deoieo. 
Kuandab Budhmal V. Halpin 

I.L.B.10Bom.ai8 


89. - — Army Ad (44 

A 45 Vid., e, 58), bs. 148 and Ul—Cowia of Jfo- 
pUBt, (heir juriBdidum-~^ouri of SmaU CawBB, 
ponDBf of — Condfudion of b. 151, d. 1, of ihB Army 
AeL Tho Army Act (44 ft 45 Viot,, o. 58) givea 
jiiriadiotion to a Court of Small Cauaea in all aotiona 
of debt and poraonal aotiona againat poiaona aubjoot 
to military law (other than aoldiera in the regular 
forces) over which auoh Court would ordinarily 
oxoroiae juriadiotion, and provldoa a Court of Be- 
quoata (a. 148) for thoae oaaea only whexe an action 
of the value of R400 or under haa to be brought 
againat auoh peraona at a plaoe lying Imond the 
juriadiotion of any Small Cauae Court. Hdd, alao, 
that the woida " within the juriadiotion ” in a. 151, 
cl. 1, referred to " aotiona,*’ and not to ** peraona.” 
SiUBi Aur PBnroxBOAST I, L. & 18 Cfalo. 148 


80. Amw Ad of 

1881, BB. 144, ISI^va ProeedBirB Code, b. 455— 
Jwiadidian of 8mdB Cauae Courte aver bMUtb. 
A sued a aoldier to recover a debt not amounting 
to £30. HM, that the auit waa oogniuble by a 
Court of SnuU Cauaea. 8erMe : Tho command- 
ing offloer of the defendant waa bound tooauaethe 
■ummona of the Small Cauae Court to served on 
him. Mabomxd v. Aooab 

1. L, B. 10 Mad. 819 


81. Attaohmont— Affaclmanl of 

*rmovedUe property before fudgmiBni, A Court 
which cannot attach primarily in execution of ita 
decree Mnnot attadh in antioiparion of it. A Small 
wae (^urt theiefora cannot giant an attaclunent 
oeioie judgment of immoveara property. Mae- 
TBAmutbKxTTuSRiuoABA. . 0 Mad. 91 

^ Prortnckd SmaU 

(*)— 

toamard defandaiU damaget for aUaek- 
**••••* OR mau0Uiini groundo^^vU Procedure Code 

VOL. V. 


8 JURISDICmON-cofiAl. 

(Ad XIV of 1882), a. 491^ApyUcMlity to Small 
Cauae Courta. A Court mf Small Causes haa jufis- 
diction to award damages, under s. 401 of the Civil 
Procedure Code, tfi a defendant whose property haa 
been attached on insufficient grounds. Ibbabi 
Rowthbk e. Sakgabak Suetty (1002) 

I.l..B.86Mad.504 

■ 88, ; Ceaa — Suit to recover arrears 

of eeaa. A suit brought to recover arrears of a cosa 
ia not A suit of tho nature cognisable by small Cause 
Courts. Kasui Ali v. Shadeb . 8 N. W. 81 

84. Ad XI of 1865 

B. jar tamindari dnea and eeasca. The 

plaintiff daimod from tho defendants, as joint de- 
cree-holders, a fourth share of tho procoocla roalised 
by auction-side through the Court of tho Munsif of 
certain houses, situate on land subject to a village- 
custom whereby a proprietary due of the above 
amount was rooognisod and payable to tho samindar 
of the said land. The Division Bench of the High 
Court having referred to tho Full Bench tho question 
whether claims for siioh samindari duos or ceases 
were in the nature of suits cognizable by a Court of 
Small Cauaea : — Hdd, by tho Full Bench, that the 
claim aa brouf^t did not fall within any of the elasaea 
of suits oognizable by the Courta of Small Cauaea. 
AUter, if the due was payable in virtue of a oon- 
traot. Nanku v. Board or Revenue 

LIi.B.lAll.444 


80, Suit to recover 

road teas— Pood Ceaa Ad (Beng, Ad X of 1871). 
A suit to recover road-cess and public works ceaa ia 
not a claim for money on a bond or other contract, 
but is a bbdm croatod and made recoverable by a 
special enactment of the Legislature, and does not 
fall within the provisions of a. 6 of themofuasU 
Small Cause Court Act. David v. Gbish Chundeb 
Guha . LL.B. 9Calo.l88:llC.L.B.806 
80. - Ad XI of 1865— 

JwisdicUou—Waier-ceBB—PaynieiU by landholder 
—Imfdied eonirad by tenant to recoup. If a land- 
holder pays to Government water-ooss which hia 
tenant ia legally bound to pay, a Small Cause Court, 
constituted nimr Act XI of 1865, has jurisdiction 
to diMi^ a suit brought by tho landholder againat 
the tenant to recover the amount so paid by the 
landholder. Veekatbam aya v. Viraya 

I. L. B. 8 Mad. 4 


87. — OlRlm to property Belied in 

exeoation— Ad XI of 1865, e, 6—Ti^, queatim 
of. A Small Cause CV>urt had no jurisdiction to 
. entertain a suit by a decree-holder to Mtablish bis 
judgment-debtor’s title to property seized in exe- 
cuwii which had subsequently been released to a 
daimant under a 240^ Act VllI of 1859, and to re- 
cover the value of the property from the anooeaaful 
daimant Ram Drun Biswas v. Kbtal Bowas 
1 B. 1 .. & a M. 10 X 10 W. B. 141 

8a ^ ertMUik 

righi to personal property and to recover vdhte of U. 

17 0 
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A rait on the wrt of an unsuccessful claimant to 
establish his ri^t to personal property and to reco- 
ver the value of the same is not cognizable by a 
Small Cause Court. Moozdben Gazbe v. Dieo- 
BUEOROO Qossameb . 18 W. B. 09 

This latter ease is not to bo taken os extending the 
rule laid down in Bam Bhun Biswaa v. Kefal Bis- 
was, 1 B, L. B. B, N. 10, in suits by unsuccessful 
claimants under a 240^ Act Vlll of 1869. Pueju 
V.O0DOY 18 W.B.887 

Ssa W00ME8H Churder Bose v . Mijdduk 
Moruv Sircar 9W. B.44 

and Akorymous 8 W. B. B. O. G. Bel 6 

89. Civil Proudun 

Cods, 1877^0wHsr to recover movealk property 
under B500. The plaintiff was owner of moveable 
property attached in execution of a decree, and, 
his claim to such property having been rejected 
under s. 240 of Act VIII of 1869, he bniught this 
suit to recover possession. Held, that the suit was 
cognizable by a Mofussil Court of Small Causes. 
Qtuere ; Whether the new Civil Procedure Code (Act 
X of 1877) prevents or allows a suit, like the present, 
to be brought in a Court of Small Causes. Nathu 
Ganesh V. Kauoas Umed L L. B. S Bom. 865 

40^ — ^iiiY (o esiMish 

right to property attached under decree — Jurisdie- 
fioa— (7w7 Propedure Code, 1877, s. 883— Act XI of 
ISOS, s, 18. A suit brought by a defeated claimant 
under a 283 of Act X of 1877, to establish his right 
to, and to recover possession of, certain moveanle 
property attached in execution of a decree of a 
iSinall Oiuse Court is within the jurisdiction of, and 
must therefore, under Act XI of 1806, a 12, be insti- 
tuted in a Small Cause Court. Qordhar Pema v. 
Kasardas Balmukurdas L L. B. 8 Bom. 179 

41. — - ■ — Attachmenit of 

movedbU propertySuii to eskddish rigid— Civil Pro- 
ceiurt Cods, s. 883. A suit under a 283 of t^ Civil 
Procedure Code by a party against whom an order 
under a 281 has heon pass^ to establish his right to 
moveable pro{»rty attached in execution of a decree 
passed by a Civil Court, and for such property, tto 
same being less than R600 in value, is not a suit 
cognizable in a Court of Small Gausea Ilaiii 
Buksr V. SiTA I. L. B, 6 AIL 462 

42. ■ ■ ■' — — Claim for per- 

somd property and to eel aside order dietdlowing db- 
feeUon to its attachmeni— Jurisdiction— Act XI of 
1865, s. 6. A suit to recover moveable property 
attached in execution of a decree and damages for 
its wrongful attachment and to set aside the order 
disallowing an objection to its attachment is not a 
suit cognizable in a Court of Small CSausea Ma- 
xuRD Lal V. Nasirud-dir . L Ifc B. 4 AIL 416 

48. ^ Suit for personal 

propertySuii to eelMisk rigldSivS Procedure 
Code, s 883— An XI of 1865, a .6. A person who 
had claimed nflbveable property attached in ozecu- 
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tion of a decree as his own, and whose claim had 
been investijgated and disallowed under ss. 278 to 
281 of the Civil Procedure Code, sued, the property 
being under attachment, the droroe-holder and tbie 
judgment-debtor in a Court of SmaU Causes for the 
pro^rty or its value. Hdd, that the suit could not 
properly be regarded as a suit " for personal pro- 
perty or for the value of such property " within 
the meaning of s. 6 of Act XI of 1866, but must be 
regarded as a suit to establish the plaintiff’s right, 
in the sense of s. 283 of the Civil roccduie Code^ 
inasmuch as the plaintiff could not recover the pro- 
perty without clearing out of his way the order of 
attachment, which ho could only do by establishing 
his right in the sense of s. 283, and therefore the suit 
was not one cognizable in a Court of Small Causes. 
Janakiamnudv. Vithenadien, 5 Mad. 191 ; Kandeme 
Naine Booche Naidoo v. Bavoo LnJtehmecpaty Naidoo, 
8 Mad. 36 ; Cordhan Pema v. Kasandas Almukun- 
das, I. L. B. 3 Bom. 179; Chhaganlal Nagardas v. 
Jeshan Bav Dalsnkhram, I. L. B. 4 Bam. 503 ; 
Balkrishna v. Kisansingh, I. L. B. 4 Bom. 505 nofs / 
and Baiha Kishm v. Chotey Loll, 3 N. W. 155, 
dissented from. Qodha v. Naik Ram 

LL.B.7A1L16B 

44. Suit to recover 

moveMe property wrongly aitachedrSuit to sed 
aside order of Munsif, A suit brought by an owner 
to recover moveable property of wmch he has been 
dispossessed by an attachment order may, when the 
value of the property is less than R600, be main- 
tained in a (fourt of Small Causes, it being a suit for 
personal property. A suit *' to have sold by auc- 
tion certsln prop^y in respect of which the plaint- 
iff obtained a decree for a right of lien,” and also 
” to set aside the miscellaneous order passed liy the 
Munsif,” is not cognizable by a Court of Small 
Causoa RadhaKishbr v. Chotey Lall 

8 B.W .155 

Baijkokurd V. Lekhraj . 8 XT. W. 166 note 

46. - - Sutf to establish 

right to personal property seised in execution of decree. 
A suit to establish the plaintiff’s right to the exclu- 
sive possession of personal property, of which the 
plaintiff and her husband had been dispossessed by 
actual seizure in execution of a decree against the 
plaintiff’s husband, is cognizable by a Small Cause 
Court Jarakiammal v. Vitheradier 

6Mad.l9I 

; 4 a. Aet XI of 1865p 

s. 6Suit as to title to property taken in exeenlion. 
A suit brought by a decree-holder to have it de- 
cided whether moveable property taken in execu- 
tion is or is not the property of his judgment-debtor 
is not a suit cognizable li^ a Court of Small CauseSi 
JXTHABHAI BuAIGHARD V. BAI LaKKU ^ ^ 

6 BOII 1 .A.O.W 

47. Ptrmml jw- 

f)ert,-a^M 1, iter»*Mtr. A nU ^ ft dMUft* 
• homr to establish his ri^t to attaeh-end erilg yy^ 
able property as bekmgmg to his judgment-debtor 
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is not a suit for personal property witliin the mean- 
ing of a 6 of Act XI of 186a OM a mofussil Court 
of Small Ghuses has no jurisdiction to ontortain 
it oven though tho value of the property be such 
as to fall within its pecuniary Emit. Cbhaoakal 
Naoabdas V. JiSHAN Ray Dalsuehaam 

l.L.B.4Bom.608 

Balxbishna V. Kisansino. 

1. L. & 4 Bom. 605 note 

48. Suit by owner 

lor pereonat property. The defendant, who was 
farmer of revenue, attachckl a buffalo for arrears duo 
from a third party. In a suit brought by the plaint- 
iff for a declaration that tho defendant was not 
entitled to attach the buffalo : — HeJdt that the suit 
should bo filed in tho Court of Small Causes inas- 
much as it was a suit by the owner to rocover per- 
sonal property, and fell within the ruling in CKha^ 
ganUl Nagardaa v. Jeahan Bav DaUukSramf L L. 
R. 4 Bom. S03. Paoi Pabtap Hamib v. Varajlal 
Mulchand . I. L. B, 8 Bom. 858 

49. ■ - — Suit to declare 

moveable properly nol liMe to aUachment^ivil 
Procedure Code^ 188St «. 283. Certain moveablo 
properW having been attached in elocution of a 
Small Cause decree passed by the Court of a Sub- 
ordinate Judge, a claim thereto was preferred hy 
M and reject^. M then brought a suit in the Dis- 
trict Munsif’s Court for a declaration that the pro- 
perty was his and was not Eable to be sold in exe- 
cutioa The suit was dismissed on tho ground that 
it was cognizable by a Court of Small Causes. 
Bddf that M was not bound to sue for recovery of 
the property, and that the suit was not cognizable 
by a Small Cause Court constituted under Act XI of 
186 S. Mabomed Koya V. Kasmi 

LL.B.8Mad.80e 

60. - — — — Civil Procedure 

Code {Act X of 1877), ea. 280, 281, and 288--4)oode 
aold under execution, S. 283 of the Civil Procedure 
Code enable a party, against whom an order bos 
been made in czecntion-proccodingSi to bring a suit 
to establish his rights, whatever they may bo ; but it 
Bays nothing as to the nature of the suit or the 
Court in which it is to be broughtw Whether the 
party is to sue in the Civil Court or in the Small 
Cause Court depends entirely upon the nature of the 
claim and the right which is sought to be enforced. 
Whore goods have been illegally seised and sold in 
execution, a suit by the owner thereof against tho 
purchaser for the goods or their value wul lie in a 
oniall Cause Courtjf the value of the goods is within 
the amount limited by law for tho Jurisdiction of 
Bu^ Court ; but if the plaintiff makes the decree- 
bom and the judgment-debtor partaes to the suit 
and requires a declaration of his rg^t to the pro- 
^rty, such a suit will not lie in 'tho Small Cause 
^urt Shiboo Narain Sivoh «. Muddin Aut. 
Natabab Naeoi «. Kalidabs Pau 

I. L. B. 7 Gala 808: 9 0. la &8 


5L Suit lor value of 

eheep wrongly attached and aM in exeeuHon 0 / 
dserse. Where plaintiff’s shoop had boon attached 
in satisfaction of a decree against a third party, and 
the second defendant had purchased the property at 
tho Court sale : — Held, that a suit merely to recover 
tho sheep or their valuo is cognizable by a Smidl 
Cause Court. Kundbhi Natne Boochr Natdoo v. 
Ravoo Lutchmbbpaty Naidoo . 8 Mad. 88 


58. /fttif lor property 

vfTonglif adzed in execution— Civil Procedure Code 
(Act XIV 0 / 1882), aa. 278-288— Attachment of 
aame property in execution ol decreea cbtained by 
differeiU orediiora— Claim made ta one auU to of- 
taehed property under a. 278 — Order made under 
a. 28 1 — dftttf hy claimant to eatatAiah right. Tho first 
and second defendants obtained a dooroo in suit 
No. 1548 of 1807 against R, dosoribod as tho owner 
of the Wahalan Mflls, and attach^ property on 
tho mfll premises. iSrelve other oroditors also 
brou^t twelve other similar suits and obtained 
decrees against other persons, who were also 
described as owners of tho Wahalan Mills, and 
attached tho same property. In suit No. 1648 
of 1807 R M (the present plaintiff), under s. 278 
of the (Evil Ftocedure Code, claimed the property. 
His claim was disallowed* and he was ordered to 
bring a suit under s. 283. No claim or order was 
made in the case of the other twelve suits. R M 
now sued in pursuance of tho above order to 
recover his property, and ho included as defend- 
ants not merely those defendants (Nos. 1 and 2) 
who had been plaintiffs in suit No. 1648 of 1807,. 
but also those who had been plaintiffs in tho 
twelve other suits, and who had attaohecl the 


property in execution of their decrees. It was 
objected that no suit would lie against thclattor, os 
in their suits no claim had boon mode to tho goods 
which they had attached and no order made under 
s. 281, Civil Procedure Code. Udd, that the Court 
of Small Causes had jurisdiction to try the suit. In 
substance the suit was a suit for gooda^ though, aa a 
matter of form, tho deonm might contain a declara- 
tion. A suit for tho release of goods wrongfully 
seiz^ is not a doolaratoiy suit iindor s. 42 of the 
Specific Relief Act (1 of 1877). that although tho 
value of the property claimed by the plaintiff was 
admittedly over R2.000, the Court of Small Clauses 
had jurisdiction. The plaintiff was entitled to 
abandon part of his claim. RAonirNATH Mukund 
V. Sarosh Kama I. L. B. 88 Bom. 880 


gg, Gompensation for aoquiBip- 

tlon pf iKndi— Provincial SmdR Cauae Couria Act 
(IX ol 1889), Sch. II, Arta. 11 and /or 

eompmutim awanki 

— tvU—CtvU Proeedun Ooit, 1882, 

M. 470 Md« 28 —Jwitdielim of Monrif-^wporin^ 
ttHOenee of Bigh Oowt Um} having been oom* 
miboiay Monind vndwthe Lud Aoquiaitiim 
for tiio pnrpow at tho Eirt Gout fUAwny, th. 
oomprawtion wto fl^od nt R408. ^ oonfflot., 

17 0 2 
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having arisen as to the right to leodve the oommn- 
Ration, and the District Court having deolinecl to 
determine it under Land Acquisition Act, a 16, an 
{ntei|deader suit was instituted on behalf of the 
Secietary of State in the Court of the District Mun- 
sif. The decision of the District Munsif having been 
confirmed on appeal, the unsuccesaful claimant pre- 
fened a petition to the High Court under h. 622, 

Civil Procedure Code. ITeM, that the interpleader 
suit was not within the jiirisdiotion of a l*iovincial 
Small Cause Court and was rightly brought on the 
ordinary ride of the Distriot Munsif’s Court, and 
consequently, where * the petitioner's remedy 
by way of second appeal, the petition for revision 
was not admissible. Tirufati Rajuu. Vissam 
Raju . I.li.B.SOMad.166 

64. Oontraot— Sttti for hrtaeh of 

confroet on failure to regiater. A suit to recover 

money paid as the price of land in consequence of forone-fourthof the price of trees out by tenants, is, 
vendor’s failure to complete the bargain by registrar based upon contract, one of the nature cogni- 

tion of the deed of sale is maintainablo in a Court zable in a Court of Small Causes, and consequently, 
of Small Causes, being substantially a suit for ^bore the amount claimed is under five hundred 
breach of contract for sale of land. Charoo^Khak rupees, no second appeal lies in such a suit. The 
V. Dooroajconbb . . 0 W. B 408 principle laid down in Nanku v. Board of Essemis, 

86. 8uil for value of u L. B. 1 AIL 444, followed. Hart Stnoh v. Bal- 

produce nai paid under eonlraet, l^ore a culti- dbo Singh I. L. B. 8 AIL 006 

vator is a mere servant of the landlord, a suit for gj, of 

damages will lie against him in the Small Cause produce of irtea— Landlord and fenani— 

Gourt If the cultivator is a tenant to whom the urz-^Juriadidion of Revenue Couri^ewnd appeal, 

landlord has sub-lot the land, a suit for non-fulfil- a suit by a landholder against a tenant for Rl«), 
ment of his contract by the tenant will not lie in the being the value of a moiety of the ^uce of a 

Small Cause Court, but in the Revenue Courts under of mango trees held by such tenant, such 

Act X of 1850. Sbbbnath Dutt v. Dwaby Dhal- amount being claimed in virtue of an agreement 
... 8 W. B. 8 . O. O. Bef. 8 recorded in the wajib-ul-urz, and not in virtue of 

66 . Suit for paymenl any custom or right is not cognisable in the Avenue 

in Hnd. A suit to recover a quantity of rice (or Court, but is cognizable in a Court of Small Causes 
its value R300) in return for some paddy which had consequently no second appeal in the suit will 

been taken by the defendant under contract was lie. Sabnam Tbwabi v, Sabina Bibi 
held to be cognizable by the Small Cause Court I. la B. 8 AIL 87 

within the meaning of Act XXlll of 1861, s. 27. 08. Aol X of 1859, 

Dox Kumar v. Soobjo Dutt Submah 9. lO^uU for ehare of wdue of erope. The plabt- 

88 W. B. 860 iff as burgher, to whom the defendant had sub- 

07 . JETtndtt son’s let his joto landt for the purpose of raising crops of 

iuMHy for family ddbt. The manager of a Hindu kalai, under a contract to share the produce 
fhmily, having borrowed money for a proper and between themselves, souj^t to recover from the 
neoessary purpose, — ^his son's marriage,— ^avo a defendant R7-14 as the value of his share of the 
bond to secure the debt. HM, that a suit against crops which ho (the defendant) appropriated to his 
the father and son to recover the money lent was cwn use. The defendant denied the oidrteoce Many 
cognisal^ by a Court of Small Causes under Act XI contract, and contended t^t an action of this 

of 1866. Bwka Kabuffana Pillai v, Vibabadba nature would lie only in the Revenue Court, and 1 ^ 
PiLLAt .... LLiBi6Mad.877 in the Small Cause Court. JEfsU, that the plaIntUrs 

daim was not one for a sum exacted in excess of 
rent within the meaning of s. 10 of Act X of 186A 
and consequently (he suit would lie in the Smatt 
Cause Court. Gabibulla Pabaxahxok e. FAllB 
Mohoxbd Kqlu 

lB.L,&aN.18: 1OW.B.8O0 

68 . SuUonooadmaL 

purposes. Gopal Kbxstna Sastbi v, Raxaytan- Plamtifls, having obtained a sum from detadanfr 
OAB • • • X Lb Bi 4 Had. 888 * on a tend, let certain land to them in ijam lor a 


68. Suit againet sone 

A suit'againit”^ undhriM sons of a dUmased 
Hindu father to enforce payment of a debt incurred 
by the latter is within the Jurisdiction of a Small 
Cause Court, and that jurimotlon is not ousted by 
a visa that the debt was contracted for immoral 
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68 . — Proeedan 

Code, e. SSB-^MofueeU Snudl Cauee Courte Aot (XI 
of 1866), e, 6^yU against eona of Hindu ddblor, 
on a bond saweicled hy father, not eogniiMe hy Smatt 
Cauee Couri-^Hindu lata— Lfobt'ftly of eon for Mt 
of living faiher, _ In a suit upon a bond executed hr 
a Hindu, the plaintiff made Iho debtors sons defend* 
ants along with their father, and a decree was 
passed against the father and sons jointly for pay- 
ment of the debt. Hdd, by the Full Bonoh, that 
the suit as against the sons was not a suit of the 
nature cognizable in a Court of Small Causes within 
the meaning of s. 686 of the Code of Civil Proce- 
dure. HM, further, by the Divisional Bench, that 
the decree against the sons was bad. Nabasino v. 
SuBBA ... I.L.B18Had.l80 

00. — - Share of ireee cut 

by lenonto— Second appeal. A suit by a zamindar 
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term of yean on oondition that the latter, after lea- 
linng renta from the raiyate, would giro credit on 
account of intereet on the aaid bond, pay rent due to 
plaintiff ’a landlord, and pay the balance to plaintifia 
Having failed in the engagementa, defendanta were 
sued in the Small Oauae u>urt. HeM, that the auit 
waa a auit on a contract, and waa cogniiable by the 
Small Gauae Court Nosur Gbuhdib Vodro «. 
Kioab Natr GHUonBBUTTir . 16 W. E. BBS 

64. •StftI «o- 

ecnirador^uitformoneifduetm Plaint- 

iff, defendant, and another party had jointly and 
aeparately contracted with Government to do 
certain work, depoaiting aeourity and atipulating 
that a peroenti^ upon uie worth of the work done 
should bo retained in the handa of Government to 
meet the contingency of tho Government incurring 
expense in case of fhiluio on the part of t^ contrac- 
tors. The contract was completed by one of t^ con- 
tractors, who received the amount which had been 
deducted aa above, and gavo a joint receipt for the 
same. JfeU, that there waa nothing in law to pre- 
vent idaintiff from recovering from defendant his 
share of the said amount. Such a suit waa not one 
for money duo on a contract, and was not cogni- 
aable by a Small Cause Court Nabaik Doss v. 
Bam Coomab Myth • . 16 W. E 618 

66. Ad XI of ms, 

f. S^aiUraet, suit on. The word “ contract ** in 
a 6, Act XI of 1865, was intended to include a suit 
to recover money received by the defendant to a 
ahaie of which the plaintiff is entitled ; the founda- 
tion of tho claim being that Gie defendant, with 
regard to the portion of the money which belonged 
to the plamtiff, received it for, and on behalf of, the 
plaintiff, upon an implied contract to pay it over to 
him. SuvxuB Lall Pattugk Gtawal v. Bam 
Kaxjeb Deamih 18 W. E 104 

66. AdXIotlSeSf 

A d— 6 to recouer arrears of aumoily from endowed 
property. In a auit by a widow of one of the de- 
Msendants of the grantee of a varahaaan or annual 
allowanco paid from the Government treasiw for 
the perfornunce of religiouB service in a Hindu 
to vecover arrears due to her husband's 
mnch of the family from another descendant who 
had received the whole stipend JETeU, that this 
ww not a suit for mon^ due on a oontract or 
for personal property or otherwise ” within tho 
meaning of a 6 of Act XI of 1866^ cognisable 
^ a Court of Small Causes in the mofussiL 
KttBAVBHATu. Bbaoskihibai . 8 Bom. A. OL 75 

Suit to recover 

m varehaeaw^iaim on mpUed coafrad. 
Suit to recover a share in a MfskaMia payable 1^ 
the Gaekwar’s Government and received Inr the 
defendant as the ddest member of the mufaial 
^utee’s funily Is oogniiaUe by a Court of mall 
Uum in themofussil, the olaim beiogoneonan 
implied oontract, vie,, a contract by ihe defendant 
m pay to the' plaktiff money reoeived fay the 
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defendant to the use of tho )daintiff. Sunbar LaU, 
Partuek Oyawal v. Ram Kdee Dhamin, JS W. R, 
104, foUowed. Keahav BhtU v. Hhngirlki Bai, 
3 Bom, A, C. 75, overruled. Rataw Shankab 
Rivashahkab V. Gulab Shankar Lamhankab 

IOBoulBI 

Bee Bhimbav Jivaji a Bhimbav Govuin 

11 Bom. 194 

68. Suit to recover 

chare of annual allowance, A suit to recover a share 
of arrears of a varahaaan or annual allowanco paid 
by the Gaokwar of Baroda to tho defendant, in 
which ^ plmntiff alleged ho waa entitled to a third 
share, is maintainable in a Court of Small Gaiiaea 
Ratansuanxab Rjgva Shankar v. Gulab-shamkar 
LAL snANKAB- 4 Bom. A G. 178 

69. Ad XI of nos, 

e. 6-^uit for money borrowed by eertxaU on under- 
danding it would be repaid by mader. A servant 
borrow^ on account of hia master a sum of money 
which waa partly apent in aatiafaction of hia master^ 
debt and partly talmn by the latter and spent for hia 
own piivato purpoaea. No re-iiayment having been 
made by tho master, tho lenders took out a decree 
againat the aorvant, who then suctl the master to re- 
cover the money. Held, that there waa a legal pre- 
sumption that the money was advanced on account 
of the defendant on the understanding that it would 
be repaid ; and that the action waa one for debt 
within tho meaning of a 0 of the Small Cauae^Courts 
Act XI of 1865. Rash Monbb Djbbia v. Rajabam 
Sircar . 16 W. E 86 

70. : Ad XI of 18S6, 

a, 4 — for money on implied eontracL Plaintiff 
took a lease from defendant, and a bakijai Betting 
forih a certain sum (R473-10) as due from the 
tenants on account of root, and on the faith of 
the hakijai paid that sum to tho defendant He 
i^n sued the tenants for tho same, and was met 
with pleas cither of paymont to the defendant or of 
payment by assignment for tho defendant's debts. 
He then sned defendant for a refund. Hdd, that 
the clidm waa for money duo under an implied con- 
tract for the repayment of a sum under R500, and 
cognisable by aSmallGauseGourtundor ActXIof 
1865, a 6, cL 4w Wuxbbr Mulltok Siboab v , 
Nitumbikbb Dbbbb • 18W. E484 

71 . — Imjdied eonirad 

^oidrad to indemnify ayaind daim of euporior 
kmSSard, If A buys a tenure at a public auction 
benaid in the name of B, ho impliedly oontraets to 
faiii^innify B agpdnst the claims of the auperior land- 
lord, and a anit by B against A to reoover the 
amount of a decree obtained against him 1^ the 
snperior landlord will lie in a Small Ganse Oonrt 
Kadabibsub Mooxbbjba V , Gooboo Gamur Moo- 
UBJiA .... 20.L.E888 

79. Beeand appeed^ 

SekUion reaendding eonirad—Coiiirad Ad, a, 70-^ 
Ad ilofl805,e.6. On the death of X, a dispnto 
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aroM unoDfl her hein u to the miooeiiion to the 
share of a ▼ulaup of which she was the recorded pro- 
prietor. In January 1874 7, who was not one 
of her heirs and who was not a diareholder in such 
viUags^ was recorded in the revenue register as 
lamhardar in respect of her share, and was so re- 
corded until Fchniary 1878, when his name was 
ezminged and the name of B, who was one of the 
hmrs, was recorded as proprietor. In a suit by N 
against B to recover B70, iNsing the amount he had 
paid on account of revenue in respect of such share 
for the period between January 1874 and February 
1878 JETeM, that the suit was one for damages 
under a 70 of Act IX of 1872 within the meaning of 
a 0 of Act XI of 1808, and accordingly of the 
nature cognisable in a Court of Small Causes, and no 
second appeal in the suit would lia Nath Prasad 
a BaxjNath I.II.R-3A11.66 

7Bi Payment o/ reee- 

nice by a person for another^uit for reimbureement. 
A suit by the proprietor of one village who has boon 
compellM to pay the revenue payable by the pro- 
prietor of another village for reimbursement ia 
whore the amount of such payment does not exceed 
B600, a suit of the nature cognisable in a Mofussil 
Court of Small Causoa Naik Prasad v, Baij Naih^ 
1, L. R 3 AIL 66, followed. Qutitb Hithaiit v. 
AbulHasah . I. la, Bk4 AIL 184 


74 . RdaiUms reeem- 

tdingeaMrad^mdrwAAd {IX of 1872), ss. 69, 
70-~PaymmU of land reventce— Act XI of 1865, s. 6, 
The idointiffs purchased land belonging to the de- 
lundant at an czecution-salo, at which it was noti- 
iied tlmt arrears of revenue wore duo in respect of 
t^ land. 'JTic plaintifis paid such arrears and 
also the arrears which had accrued in the period 
between ^ sale and the date the plaintift obtained 
possession. They then sued the defendant in the 
Hunsif's Court to recover the amount they had 
paid. Hdd, that, with rofcrcnco to the principle 
laid down in Noth Prasad v. Baij Naih,l,L.B,3 


laid down in Noth Prasad v. Baij Nath, 1. L, B. 3 
AB. 66, the suit should have been instituted in tho 
Court of Small Causes. Jn the maUer of the peti- 
Hon of Au Mazhar . I. L. B. 4 AIL 168 

76 b CosdreuAAet{IX 

ef W2), ML 69, 79Sniatt Cause Court Act (XI 
of 1865), s. 6~--Patni retd-^Implied eoiUmct, Tho 
plaintiff, a purchaser in execution of a patni rights 
limnght a suit in a Munsif’s Court to recover 
fiN>m the defendant^ a former holder of the patni 
right, a sum of mon^ which she had been compel- 
Ira to pay, to the samndar for rent which had ac- 
crued due prior to the date of her purchase. The 
Munsif gave the dointiff a decree, which, however, 
onappcmlto^District Judge, was reversed. On 
appeal to the Hi^ Court:— RsM, that, assuming 
the suit to lie independently of any express promise, 
it was one cognizable by a Court of Small Causes, 
and no appeal wouMtherofore lie. Bambug ChUtaU'- 
geo T. Modhoosoodun Pal Chowdhry, B. L. R Sup. 
V6L6I75: 7 IF. 8,877, distinguished. CussfaUing 
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within the provisions of ss. 09 and 70 of the Contract 
Act are cognizable by a Court of Small Causes under 
aOof AotXIof 1806. Nalh PmsadY. Baij Noth, 

I. L. R 3 AU. 66, approved. KnianNO Kamzni 
Ghowdhbavi «l Gon Mohuh Ghosb Hazra 

LIibR.16 0alo.668 

76. - Ptooincud Small 

Cause Courts Act, Seh. II, Art. dl-^oU Procedure 
Code, s. 586~-8uit for eoalffbufton^-JoiBl property 
— Suit rrtating to conlraci’^ontraet Act, s, 69. 
Lands of which part belonged to tho idointiffs and 
part to the defendant were oomprised in a pottah 
which ran in tho names of tho plaintiffs and another. 
The defendant's share of the assessment fell into 
arrear and was collected from the plointiffB, who 
now sued to recover U200, being the amount so 
paid together with interest. Held, that the suit was 
of a nature cognizable by a Court of Small Causes, 
and therefore no second appeal lay. Krishna 
Katnini Chowdhrani v. Oopi Mohun Ghon Hazra, I. 
L. R 15 Calc. 652, followed. Sririvasa v. Siva- 
KOLUNDU . LL.R.18MadL849 

77. Oontribation—Sifil /or con" 

frtbttltba. A Small Cause Court has no jurisdiction 
to try a suit for contribution. Tamizuddin Mir- 
DRA 0. Gaitdr Krar . 7 B. L, R. Apb 40 

78. Provincial SmaU 

Cause Courts Ad (IX of 1887), Sch. II. cl. 41. CL 
41, Sch. 11 of tho Provincial Small Cause Courts 
Act (IX of 1887), excludes a suit for contribution 
from the jurisdiction of the Small Cause Court, and 
restores the law laid down in Bambvg Chitkui^ v. 
Modhoosoodun Paid Chowdhry, B. L. B. Sup. Vd. 
675: 7 W. B. 377. Bhatoo Sinqh v. Ramoo 
Mahton . 1. L. R. 88 Oalo. ISe 

79. far eonln- 

hution vhere there is no eontrueL A suit for contri- 
bution, whore there is no contract, express or im- 
plied, cannot be entertained by a Small Cause 
Court. Sbeefutty Rot v. Loraram Rot 

B.L.B,Bupb VoLe87:7W.R.884 

Itcha Motee Dossbe v, Bama Soordueeb 
Dossee . 86W. R.78 

80. Suit agaimt eth 

sharer for money recovered on joint decree. A suit 
against a co-sharer for a sum of money recovered 
the plaintiff umn a decree which was Joint properly 
may be brou^t in a Small Cause Gbnrt Hvbo 
Morur Roy v. Krettbo Monee Dossee 

18 W. & 878 

8L SuU for ccedri- 

fodiba under joint decrea—Ad XI 0 / 1865, s. 6. A 
Small Cause Court has jurisdiction to entcHain 
a suit by one of several mbtors against^ whom a 
decree for rent had been enforced against h is och ^ 
debtors for contribution. The meani^ of the moro 
'•cpntnet" in bl A Act XI of 1886b 
Govieda Moeeta TnuYAE CL Bapu 6 MULEW 
• 
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SSL ~ ■ I Dtdttt ogaiiui 

stnend icMy-^tooid appetd. A aoit 

for oontribution not founded upon contract^ but 
in rMMt of mon^ for which the plaintiff and the 
defendante in the oontributaon suit had been by a 
former decree made jointly liable, is not within the 
cognisanee of a Court of Small Oauaes, which can- 
not deal with queetionc of equity. A second appeal 
will therefore lie in such a suit. Xambux Chilian- 
geo V. Modhooaoodun Paul Chowdhfy, B, L. B. Sup. 
VoL 675, followed. Nath Prasad ▼. Baij Balk, 
1. L R . 3 AIL 66, distinguished. Futtsh Alli v. 
Gunganatk Roy 

LIi.B.8 0alo.ll8: 10 0.I..B.80 


68. Money paid m 

satis/aeiion of joint decree. A suit for contribution 
for money paid by one judgment-debtor in satisfac- 
tion of a joint decree against him and others cannot 
be entertained by a Court of Small Causes. J^m- 
huje Chitiangeo v. Madhoosoodun Pal Chonodhry, 
B.L. R. Sup. V6L 675: 7 W. R. ill; Shah^ 
Majee y. Noorai MeUah, R. L R. Sup VoL 691, 
followed. Noth Prasad v. Baij Noth, I. L. R. 3 ALL 
66, ilissentod from. Ramjoy Surma v. Joymath 
Surma. I. L. B. 9 Gala 886 : 19 0. L. B. 814 

84, Suit to recover a 

share of money recovered by co-Mniiff under a decree 
^Ari XI of 1365 (MofussU Small Cause Courts 
Ad), s. 6. Hdd, that a suit to recover a sharo of 
money which had boon recovered by a co-plaintiff, 
under a decree was a claim for money duo on a 
oontract within tho meaning of s. 6 of the Mofussil 
Small Cause Courts Act (XI of 1866), and was there- 
fore a suit of tho naturo cognizable by a Court of 
Small Causes in which, under a 680 of tho Civil 
Procedure Code, no second appeal could lia Dbbi 
Das V. Lachmam Sibgr . L L. B. 7 All. 896 


86 . 


Hindu law—Co” 


parceners — Family ddd. A decree hav ing been 
pMsed a^inst the plaintiff and defendant, undi- 
vided Hindu brothers, jointly for a family debt, 
Rnd tho decree-holder having levied the sum 
docr^ from tho plaintiff a suit was brought by 
him in a Small Cause Court for contribution against 
the defendant. Hdd, that, although that Court 
could entertain a suit for contribution, such suit 
^uld not be broiu^t the plaintiff against 
the defendant un£r the dreumstanoes of the 
case. Chxllapilla Rau Paktulu v. Balabama- 
xrishvama Pahtulu . I. Ih B, 6 M gA , 424 

Ageney^Reeo- 

^ on joint decree. Plaintiff and defendant 
having been co-sharers in a decree in which the 
Motive shares of tho deoee-holders were deflnite- 
y defendant amicably roodved from the 
judgment-debtor his own share and plaintiff’s 
Shan on her behalf. The latter brought the present 
^»t to recover the same from defendant, whose plea 
^ t^t the amount had been paid to tiie plaintiff. 

that, if defendant acted as agent of the i^nl- 
Wilhere was a oontraotim]^ between themthat 
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the former would recover what was duo from the 
latter, and pay it over or account for it to her, and 
that therefore the case came within tho jurisdiction 
of tho Small Cause Court Held, also, that as the 
Subordinate Judge before whom the case came in 
appeal was also Small Cause Court Judge, he might 
have dealt with tho case without referring the above 
point for tho decision of tho High Court SiiUM* 
nnooMATH Mozoomoar V. Kasiierssithek Dreeb 

18 W. R. 100 

87. - — Suit against fo- 

sharer for contribution in resped of dovrmmtnt 
revenue. A suit by a co-sharor for contribution in 
respect of Government revenue paid by him in 
excess of his quota is not cognizable by a Small 
Cause Court, as the extent of the share in n^H{icet of 

I which contribution is sought cannot lx*- determiiKd 
without deciding a question of title. Kalee Nath 
Roy V. Nila Ram Puramanick , 7 W. B ^ 

88. _ — Suit for cofi/ft- 

bulUm in respect of money paid as revenue to save 
estate from sale^ A claim for money below R60 
paid as revenue by one partner in an estate on ac- 
count of another m order to savo the estate from 
sale is due under an implied contract bc^tween them, 
and is therefore cognizable by a Small Caiiwf Court. 
Ram Money Dossia v. Peary Mouun Muziiumiiar 

6 W. B. 826 

88. -- Suit to recover 

arrears of revenue compulsorily paid. A suit to 
recover arrears of revenue which the plaintiff was 
compellod to pay by the revenue authorities, but 
which tho defendant was liable to jMy, is ct»g- 
nizablo by a Court of Small ('auscs. Parasiirama 
CnBDVMBRAIYAN V. KHlSTNAlYAi? . 6 Mad. 462 

80. Suit by co-sharer 

for contribution to Uovemmen mienue. A suit by a 
co-sharer for contribution in respect of arrears of 
revenue paid by him in exerfs of his quota to save 
the entire estate from sale is not oognizaUe by a 
Small Cause Court Bbommoroop Qoswamee v. 
PbanmathChowdry . • 7W. B. 17 

81. Suit for contri- 

bution by co-sharer who jnid whole Qovemment 
f avenue. Where one of several co-sharers in an 
estate paying revenue to Government has paid tho 
revenue due upon tho who!*? estate to prevent it 
from being sold, a Small Caiiso Clourt has no juris- 
diction to entertain a suit briMight by him against 
the other co-rimrors for contribution. Rambus 
Chittangbo V. Modhoosoodun Paul Ciiowiiary 

BLIi.B.8up,VoL876 
2Ind.Jur.ir. a 166: 7 W. B.877 

Modhoosoooun Mozoomdar V. Bindobasbihy 
Dossbb 8 W. B. Olv. B^t 16 

8a — — - for contri- 

butioHr^-Co-sharers. No suit for oontribution 
between eo-paroenors in a revenue-paying estate, 
or for contribution between co-poroeners in a 
jumma, will lie in ibe Small Cause Court Norar 
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KBumrA CsAKBATATi V. Kam Kumab Ghakba- 
VATL Bubnijan Bzbi V. Mahammad Hosbain 

1. L. B. 7 Gale. 605 : 9 C. Is. 90 

9a - 8uii l€f 9haf€ 

of rtwniie paid hy mortgagee. A Bait by a mort- 
gagee to compel a mortgagor to repay him the 
amount of Government aBaeBflment, which he hae 
been compelled to pav when in oooupation id the 
mortgaged pzopertyi u an obligation in oqmty to 
zepay, and ie not oogpdsablo by a Court of Small 
CaoBea Vithoba bin Kbshavshbt v. Shabajibav 

6 Bom. A. 0. 199 

94. ■ — ■ ■ - 8uit 10 fODOvor 

money paid fo ahehame aa exeeea o/ rent. A suit 
to recover money alleged to have been paid in ezocBB 
of plaintiff’B Bhare of rent on account of his co- 
tenant, was held to be a suit for contribution, and as 
Buch not cognizable by the Small CauBO Oourt. 
PiTAHBtTB GBUCXEBBUTTY V. BHTBUBNATH PaLBBT 

15W.B.69 

96. — 8 uii eogniwMehy 

Revenue CourtSuU to recover money paid to 
prevent cede for arreare of rent. The plaintiff sued 
to recover money paid in order to prevent his lands 
from Mng sold at the instance of the defendant for 
non^vmonts of arrearB of rent under Madras Act 
of 1866, the plaintiff’s allegation being that no 
rent was due to the defendant. BeM, that the 
Small CauBC Court had no jurisdiction, because 
the suit was cognizable before a revenue officer. 
Shaunkaba Subbibn V. Vbllayak Gbitty 

6 Mod, 179 

96. 8 u%t hy surety 
againet principal for recovery of money paid on hie 
aeeouni-^uit for contribution. A suit by a surety 
for recovery of a sum not ezoeeding R600, which ho 
had to pay on account of his principal, is cognizable 
by a Small Cause Court. A suit for contribution is 
not cognizable by a Smidl Cnxuo Court, unless there 
is a contract, express or impliedi between the parties. 
SRABOO MaJXX V. NoOBAI MoLLAH. JONBIF V. 
Naboo. Bhabut Chundxb Duty v. Dbnoab 
G opi B.Ii.B.8ap. Yol. 691 : 7 W. B. 886 

97. — ■ 8 uit by one 

aunty againet another for eoniribution-^Aet XI of 
I 86 S 9 a. 6 . A suit by one surety against another 
lor oontiibution, where the sureties are bound by 
the same instrument, is a suit on an implied con- 
tract, and therefore within the jurisdiotioa of a 
Court of Smell Causes. Oooinda Muneya Tiruyan 
V. Bapur 6 Mad. ftOO^ and Bakm 8 hankaf v. Gumb. 
akankar, 10 Bom. 2U followed. Habi Trdibak v. 
Abashahbb • I. L& 4Bom. 8B1 

98. ProoincM 8 matt 

Camee Courte Art {IX of 1887), SdL 11, Arte. 2, 41, 42 
and 44^-8uil for eoete paid by one of two persons 
jointly liedde. If G granted a lease of three plots of 
laodtoBff. The heirs of tile former lessee biou^t 
a suit agemst N Gand Bff to recover p osse ssi on 
of the same three j^ots of land. The suit was 
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deoreed with oosts ; and the costs, amounting to 
to R80 and annas 6, wore recovered from B 8 alone. 
Thereupon B 8 bzou^t this suit agpdnst N 0. in 
the Court of Small Causes at Pubna for the recovery 
of that amount. HM, that the suit was one which 
did not come under Art. 2, 41, 42, or 44 of Sch. n , 
Act IX of 1887, and was cogpiizable by the Small 
Cause Court. Bibva Nath Shah v. Naba Kumab 
Ghowdhaby I. L. B. 16 Gitiio. 718 

99. Suit for ekare 

of eoete of repaire of ehannd-^ProvineUd 8maU 
Cauee Cowrie Act {IX of 1887), e. IS, and Seh. II, 
Art. 41. The plaintiff sued to recover from the 
defendant 11227, being his share of the cost of re- 
pairing a channel which was the property of the 
plaintiff and defendant. Held, that the suit was 
cognisable by a Court of Small Causes. Kiborbb 
V. 'I'ubnbb. .1. L. B. 16 Mad. 166 

100. Provinrird 8maU 

Cauee Courte Art {IX of 1887), 8eh. II, Art. 41^ 
8niaU Cauee Couri-^uriedirtion^uil for oonfrt- 
burton arieing out of eatief action of a joint decree for 
eoete. HM, that a suit by one of several Joint 
judgment-debtors, who had satisfied a joint decree 
for oosts, for contribution against the other Joint 
judgment-debtors, was not a suit exempM from 
the jurisdiction of a Court of Small Causes. Bieva 
Halh 8hah v. Haba Kumar ChovMury, I. L. R. IS 
Cak. 718, followed. Bhaibon v. Ram Baban (1906) 

I.1I.B.98A1L999 

101. Gopyrlght— JurisdtdioB of 

Preeideney Small Cauee Courte-^opyright Arte 
{XX of 1847 and XII of 1878), e. l^Dietria 
Courte. As the class of oases proviM for by s. 7 
of the Copyri^t Act (XX of 1847) was transferred 
to the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 1860, notwithstanding the 
express language used in a. 7 of the Copyright Act, 
BO by analogy the jurisdiction in the same class of 
oases arising in the mofussil was transferred to the 
jurisdiction of the mofussil Courts of Small Causes 
by Act XUI of 1860 and Act XI of 1866. But 
Sw. I of Act Xn of 1876, amending Aet XX of 
1847, has now re-transferred the jurismotioa in such 
suits to the District Courts. In the matter of the 
petition of Hambidoollab. HamibdoolZiAK ia 
Mahombd Asohub Hossxin 

L L. B. 6 Gala 499 : 7 O. L. B. 471 

109, Gosts— duff for eoete inaiimi 

in euU to eommd regirtrarton of dooumierth An 
action lies in a ffinall Cause Court for recovsiy of 
costs incurred by the ^aintiff in a suit to oompef 
registratioa of a dooument. Ghhhoulva BatA 
Mudaia sl Tbanoatobz Ammal . 6 Mad. UB 

lOa Grops— dfoiMifiig owp*-^*** 

movetdde proper^— duff for enforeemeUt 0/ rten^ 
ProoinM Small Cauee Courte Art, dcA IhArt.S*^ 
Standing orops are immoveable vtoyeatj in w 

sense of tim General Glauses Gonaoudetion Aet (I « 

1868), and of Seh. n, oL 6^ of the Fkovindal fcep 
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C!ftiueOoiirtt Act. ASmaUGaundoart therafofo Is 
Dot competent to tiy a suit for enforcement of a 
lien in respect* of standing crops. Ghida Lal v. 
MuxiCHand. Mindax V. Kuhdan SxiroR 

1. li. B. 14 AIL 80 

104 Aa xiofises, 

§. B^uU to esIMiah right to erapa on baaia of HtU 
to land an which they are groum-^-Queaiion of title. 
A suitHo establish the plaintiff’s right to a standing 
crop on the basis of his title to the land is an ordi- 
nary oivil suit, and not a suit of a Small Cause 
Court nature. Oodha ▼. Nait Bam, I. L. B. 7 AU. 
152, and Shiboo Natain Singh v. Madden AUy, 
1. L, B. 7 Cak. 605, relied on. Dakhtani Dsbba 
V. Doleoobikd Crowdeby 

I. L.B.81Calo. 480 
105. - CuBtoiaaTy payments— 

Proprietarg ^dne, auit for. A suit for russum (a 
pio^tary due) not claimed as rent nor under a 
contract, but by custom, payable by oiiltivators in 
<xtcupation of the land either as proprietors or rai- 
yats, is not of a nature triable by a Small Cause 
Court. Ebrarim Saib v. Nagasamx Ovrukal 

I. li. B. 8 Mad. 0 

100. — Suit far inam~ 

dar far proprietary dues. Suits Jor propriota^ 
dues, to which the inamdar, as the owner of the Til- 
lage, lays claim, are not cognizable by a Court of 
Small Causes. They are not paid as rent, nor are 
they claimed under any contract. SubRAMA- 
NiAN Chetti V . Prirce ov Aroot 

I.L.B.2Had.l40 

107. - Suit far ahare 

of jajman'a eaUectiana. A suit for a riiaro of the 
collections made from ** jajmans ” in return for 
spiritual instruction is not of the nature cognizable 
by a Court of Small Causes under Act XI ol 
1865. Crooner Lall v. Gottbre Srunxur 

1 Agra 84 

108. DamagoB— rid XI af 1865, 

I. fi-Suit for damagea for peraonal injury. By a 6 of 
Act XI of 1866, suits to recoYor damages for per- 
sonal injury cannot be brought in a Mofussil Small 
Cause (fourt, unless actual pocuniaiy damage has 
resulted from the injuxy. That section excludes 
from the jurisdiction of the Mofussil Small Cause 
Courts suits for defamation, infringement of right, 
and the like, where no actual pecuniary damage has 
been sustained by the i^amtiff, and where the 
i^asutes of damages to be awarded is often a ques- 
tion of some nicety, but does not exclude suits for 
ectual damages merely because, besides the actual 
^uniaty loss sustained, tiie plaint asks for some- 
thmg awitional for loss of character or other inde- 
nnito injury. Duboa Fusead «. Asa Jolara 

tL.B.6 0alo. 090:6O.Ii.B.487 

W.. SuUfordami^ 

®/ reputation. 'Where actual pecuni^ 
have resulted from personal Injury, the 
^it for damages as a whole will lie in the Small 
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Gause Court, even though it should include dama- 
ges for loss of reputation or other claim for damages 
not cognizable in the Court. Gunoa NARiiftir 
Moytbo tK Gunoadhur Chowdrry 

18 W. B. 484 

MaNSINO LALUNO V. TrERAM DoiiOYB 

S8W.B.885 

110. Suit for damage^ 

/ormoltetbiuprosecidtbn. A suit properly alleging a 
malicious prosecution and spooial pocuniaiy loss 
resulting llieiefiom is cognizable in a Small Cause 
Court. Sefabaran o. Susa Pillai 

8Mad.864 

111. Provincitd SmaU 

Cauae Courta Act {IX of 1887), Seh. II, cl 35 (c)— 
Suit to recover coata of a criminal proaeeution. Costs 
incurred in defending a criminal prosecution are 
recoverable only by a suit for damages for malicious 
prosecution. Such a suit is ono for compensa- 
tion *' within the meaning of ol. 36 of Sob. II of the 
Provincial Small Cause Courts Act (IX of 1887), 
and is excluded from the Jurisdiction of a Small 
Cause Court. Mahomed Atj v. Bayama 

LL.B.14Bom.l00 

112. . ^ Suit for dam-^ 

agea for peraonal injury — Actual pecuniary damage. 
1^0 plaintiff, in a suit for damagos laid at R200 
olaimod R60 on account of modioal oxperisos caused 
by an assault committed on him by tho defendants, 
H50 as the costs of a criminal prosecution which 
he had brought against them, and liiOOfor injurv 
to his reputation and feelings. Hdd, that, inasmuch 
as part of the claim related to alleged actual pecu- 
niary damage resulting from an alleged personal 
injury, the whole suit was, with refoienco to s. 0, 
prov. (3), of tho Mofussil Small Cause Court Act (XI 
of 1806), of a nature cognizable by a Court of Small 
Causes, and that, under s. 680 of the Civil Proce- 
dure Code, no second appeal in such suit would lie. 
Qunga Narain Moytro v. Qudadhur Chowdhry, 13 
W. B 434, referr^ to. JiwA Bar Singh v. 
BroIiA I. L. B. 10 AIL 49 

118. Compenaation 

for peraonal injury-~^Actual pecuniary damage. 
The plaintiff in a suit for compensation for mali- 
cious prosecution claimed R200 as compensation for 
the mental annoyance caused him by such prose- 
cution and R26, the actual expense incurrad by him 
In deeding himself from the charge made against 
him. Edd, with reference to s. 0(3) and s. 12 of 
Act XI of 1866, that, the suit being ono for the 
recovery of damages on account of an alleged per- 
sonal injury, from which actual pecuniary damage 
hmA lesnlted, it was cognizable and should have 
been instituted in tho Court of Small Causes having 
local jurisdiction. Ounga Narain Mytro v. Quda 
dhur Ohow^, 13 W. B. 434, and Brojo Soondur 
V. Bahan Chunder Boy, 15 W. B. 179, foUowed. 
DiBxSiNOHe. HanumanUpadhta 

X. L. B. 8 All. 747 
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U4 ij d X/ 0/ 1866, 

4. /or damage to erope. The term dem- 

egoB ** in 6 of Act XI of 1866 indudes demngei 
to oiops, and a suit to noover damages for the 
wrongful reaping and carrying off the produce of 
certain fields is oognizable by a Court of Small 
Causea Daub Sznba a Ruokhunditn Sihha 

an.w.ioi 

llff. Suit for valve 

ofjfodvee carried off hy defendaeU caUivaling fdainU 
iffre land wUKovt ooneeaL A suit to recover the 
vdne of produce carried off without idaintiff*s 
consent from his land* which had been forcibly 
retained in the cultivation of defendant No. 
assisM by defendant No. 2. was "hdd to bo a suit 
not for rent, but for damagoa Karoo Kahab «. 
Nauboo SiNOH • 24W.B.880 

116. - Prownekd Small 

Cause Courts Ad (IX of 1887}— ^uU for damages 
for He forcible eidting and carrying away of grass. 
Act IX of 1887 does not exclude from the junsdic- 
tion of the Small Cause Court a suit for damages for 
the forcible cutting and carrying away of - grass. 
Sungram Singh v. Juggun Singh, 2 N. W, H, 0. 18 ; 
Daur Sinha v. Bughniindun Singha, 3 N, W. H, 0, 
lOl : Darma Ayyan v. BajapaAyyan, I. L. M. 2 
Mad, 181 ; and Manappa Mvdali v. McCarthy, I, 
L, E, 3 Mad, 192, referred to. Kbishr a Pbosad 
Nao V, Maizuddin Biswas 

LI..B. 17 0alo.707 

117. - Prooimsial SmaU 

Cause Courts Ad (IX of 1887), Sch. U, d, SlSuii 
for profits of land, A suit to recover with interest 
from t^ date of suit RfiOO, the value of crops al- 
leged to have been Fillegally carried away by thi 
defendant, while the plaintiff was in poisessiont is 
not a suit for the profits of land within cl. 31 of 
Sch. IT of Act IX of 1887 ; such a suit is not 
excepted from the jurisdiction of the Small Cause 
Court under that Act. Axnamalai v, Subrama vr ait 

I.li.B.16Had.S88 

118. - - SuU fordama^ 

ges for value of timber washed up and taken away 
by Chvemmeni, Where a landowner sued for dam- 
ages for the value of timber carried away by Gov- 
ernment after being washed on to his estate and to 
have his right dedarod as against Government to 
all timber that in future mi^t be willed on to his 
estate : — Hdd, that the suit was not one which was 
cognizable a Court of Small Causes. Ghuttbr 
Lall SiNOH CL GovzBimiNT 9 W. & 97 

119. Suit to recover 

value of fishing nets. The |daintifh sued the de- 
fendants in the Small Cause Court to recover the 
value of certain nets, the property of the plaintiffa, 
of which the defendimts hid ftam wiondulpos- 
aeasionp and damages for the loss sustained by the 
plzintiffh, in that were nnaUe to cany on their 

. Duaineas as fishermen by reason of the detention of 
thdrfnotsbythe defendants. Hdd, thatthe Small 
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2. JUKISDICIION— MriA 


Cause Court had jurisdiction to entertain the suit. 
Madutsah in Subbibb • 8 MiidL 84 

18 0— ■ ■ Svii for damages 

for illegal aUaekmenl-^vil Procedure Cads, 1869, 
ss, 81 and 88, Certain moveable propertleS p flih ing 
nets, etc., having been attached un^r Act VIII 
I860, a, 81, the suit was eventually dismissed and 
costa awarded to the defendants, who thereupon 
sued the idaintiffs to recover damages sustaiM 
consequent on the attachment, vis,, first for what 
could hav.^ been earned by means of the fishine 
nets had they not been under attachment ; and 
second, for injury suffered by the nets owing to 
oatcUsaaasa and exposure. HM, that the suit was 
properly cognizable in the Small Cause Court, and 
the Judge was at liberty to take into consideration 
both elements of damage. Such a suit would only 
be baned when compensation had boon awarded 
under s. 88 of the Civil Procedure Code. Gobub- 
DHVN IfAJHBB tX. BaNBB CHUBDBB DOSS 

81W.B.875 

ifti- Prodncidl Small 

Cause Courts Ad (IX of 1887), s, 36-^uit for com^ 
pensalion for illegal attaehment^uit to recover 
money paid m excess. The plaintiff sued to recover 
from his landlord a sum which the rlefendant had 
oolleoted in oxftss of what was properly due to him 
by distraint of the plaintifTs cattle, add, that the 
suit was oognizable by the Small Cause Court. 
Kabufpanan Ambalam V. Raxasami Chbtti 

L Ii.R81Kad. 989 

192. Suit for damages 

for breaking wall. In a suit for damages for break- 
ing down and removing bricks from a wall, where 
defendant’s plea was fmad fide purchase for value 
torn plaintiff’s predecessor, and plaintiff replied 
that the sale was invalid, as one made by a Hindu 
widow without legal necessity x—Mdd, that the suit 
was cognizable by a Court of Small Causes. Shvx- 
bboo Chubdbb Muluck V . Fban Kbis^^^ 
LiOK . . . . 18W.B.106 


ua 

for obstruction 


- Suit for damage 
.Provincial Stem 


of watercourse 

OoNM Court, Art (IX 0 / UST), Sek. II, A K («H 
* Divernou,” mtaning of. If by ohrtBiotlim w 
flow of water is diverted from a plaintiff’s Iwwi 
such obstruction amounts to " diversion ” 

the meaningof cl. 36(t)of Soh.lIof AetlXof 1887, 

and a suit for damages for such obstruction wUi 
not lie in the Small Cause Court. 

V. PALABiVAirDZ . L Ifc Bi IB Undo 98 

194. Suit for damages 


for injury caused by diversion of 
Pfomnekd Smcdl Cause Courts Ad (IX of 188j^ 
Sch. II, d. 36 (•). Asuit to zeoovur diunages M 
injury to a wall caused by the diversion of B 
eourse is oognizable by a Ptovindal Small Pay 
Court. Sooh a suit does not fall ^^Bhln the em»p 
tionof Art8ff(f)ofSeh.ntoAetIXef 1897. » 

re Hauuaiibbai Abdolabhai _ ^ 

LL.a.*OBoaa.B^ 
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10K ^Sfiul fardamuitttM 

far mMan to tortify paynmtatofhoOowL Hdd, 
that a miit wfll lie in the Small Gaun Ccmrt for 
^magea austamed in oonaequenoe of deoiee-holder 
fnudnlently omitting to certify to the Court the 
paymenta made by plaintiff in aatiafaotion of a 
deoroe out of Court, when there waa a contract 
ma^ that he ahouldao certify them. Bhugobaw 
Tahtxu V. OoBiiro Cbundbr ItoY 0 W. B. 210 
But unleaa there ia actual damage, the auit should 
bo diemiaaed. Mohim Mundul v. Kala Chano 
Nabk 18W.R.147 

126. Suit to recover 

money paid to aave estate from sale, A auit to re- 
oovor money aa damagoa, measuring the loaa to 
whioh plaintiff waa put by having to pay on behalf 
of defendant money which defendant had agreed to 
pay out of the purchase-money in order to save frem 
saIo in execution of a decree an estate which plaint- 
iff had purohaaed from him, ia a suit cognizable by 
a Small Oauae Court, from whose decision no special 
appeal lies. Ramoutty Gakgooly v. Kuralku 
PekshadGanoooly . 17W,B.446 

127. to recover 

money paid for defendani — Ad XI of l(t6S, s, 6. 
A Hiiit to rooover money which plaintiff has paid for 
defendant is in the nature of a auit for damages, as 
cleRcribod in s. 6 of the Small Cause Court Act. 
GorAL SURNOKAB V, GOYABAM SiRGAB 

18 W. B.878 

128 Ad XI of 1865, 

ji. Suit for damages, A suit to recover the price 
of the skin and flesh of an ox, brought by a Mahar 
who asserted an hereditaiy right to carry away dead 
aniiiiala of the village to which he belonged, and 
take their skins, is a suit for damages and cognizable 
by A Court of Small Causes. Khabduyalad Kbbu 
V. Tatia valaj> ViTHOBA 8 Bom. A. 0. 28 

129. 1 Civd ProcMure 

CodCf 1882, s, 586 — Suit for money paid and damo' 
gas incurred by distraint of erops^Provincidl SmdU 
Courts Ad (IX of 1887), Sch. II, Art, 85, 
(;) — SmaU Cause Court, MofussU, jurisdidion of, 
A suit to recover money paid to redeem crops which 
had been distrained by the defendanta for rents duo 
from persona other than the plaintiffs, and also for 
damages sustained on account of the distraint, is, 
BofaraatheclaimrelatoBto damages, a suitcoming 
under cl. (;), Art. 35 of the Provincial Small Cause 
t^urts Act (IX of 1887), and ia t^reforo not en- 
tirely a suit of the nature of a Small Cause Court 
*uit. 8. 586 of the CSvil Procedure Code, 1882, 
not bar a second appeal in such a suit. 
i^swAH Roy «. Suhdab Tiwaby 

I.L.B.240alo. 168 

180. Code of CwU 

froeedwe, 1882, s, 586-^uii far eompensaUon for 
of kmd valued ai kssthan B500 
C^ CaurUAd {IX of 1887), 
15 and 28, Sch. II, Art 8, A suit for compensa- 
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— eonfd. 

% JURISDICTION--60IIIA 
tion for money realized by the defendanta from the 
^ual occupants of land, who were stated to have 
been the plaintifPs tenants, ffa a suit not for rent, 
but for damages of a nature cognizable by the 
Small Cause Court ; therefore no second appeal lies 
to the High Court in such a suit vidued at less than 
R500 notwithstanding that the plaint was returned 
by the Small Oauae Court to be filed in the avil 
Court under a. 23 of the Frovimnal Small Chuse 
Courts Aet, on the ground that the suit involved 
a question of title. Mohesh Mdhio v. Piru, I, L, R, 
2 Calc, 470, and MuUukaruppan v. SrUan, I, L, R, 
15 Mad, 98, referfed to. Kau Krishna Tagorb 
e. Izzatannissa Kbatun I. Ii. B. 24 Calo. 667 

See Maxhan Lall Dutta v, Gortbttllah Sab- 
dab I. L. B. 17 Calo. 64 

Sada Shankab V, Bbu Mohan Darh. 

I. L.B.20A11.4801 

VlBA PiLLAI V, RaNGASAMI PlLLAl. 

I. L. B. 22 Mad. 149 

18L — Suit for damages 

— Ad XI of 1865, s, 6, An action to recover from 
the hands of defendants money collecti*d from a 
landed estate which harl boon chaiWMl with the pay- 
ment thereof under an instrurnunt to which the 
defendanta had not been parties was kdd to be a 
personal action for damagoa within the meaning of 
Act XI of 1865, H. 6. BHOGOBinTY CnviLV Baj- 
PAYK V, Saroda Fkrrhad Sookul 

22 W. B, 288 

182 Suit to recover 

aa damages profits from service lands-^Mad, Reg, VI 
of 1831, s, 8, A small Cause Court has no jurisdic- 
tion to entertain a suit to recover dainagifs claimed 
in respect of the profits which the plaintiff would 
have derived from service inam lands by reason 
of B. 3 of Reg. VI of 1831. Toppya Fillay v , Peu- 
DOO PiLLAY .... 6 Mad. 888 

188 Suit by repre- 

sentative for share of debt due to deceaaed^With- 
drawal of money an deposit by other representatives--^ 
— Wrongful act. The legal ropresentativos having 
allotted the estate of the deceased in certain sharos 
among themselves, a sum of money less than R.!MX), 
the entire amount of a debt duo to the deceased, 
was deposited with a banker by the debtor, and was 
withdrawn by certain of the legal repreHenfatives. 
The others thereupon sued in the ordinary Civil 
Court for their proportionate share. Held, that the 
suit was a suit for damages caused by the wrongful 
act of the defendants in withdrawing the whole 
amount, and was therefore cognizable by a Small 
Cause Cdurt. Kumhunnxssa v, Sujan 

10 C. L. a 81 

184. Suit for damajgee 

far frauduknt concealment and misrepresentation, 
A suit to recover B300 paid by plaintiff to defend- 
ant n^r a f randulont concealment of the fact that 
defendant was engaged as mookhtoar for another 
party who had brought a suit against plaintiff^ 
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•nd upon a fraudulent minepmontation bj 
defendant that he wae oonduoting plaintifTs ease 
urben in fact be wae acting for the opposite party, 
wae Md to bo substantially a suit to recover dama- 
ges for the injniy euetained by j^ntiff by reason of 
the fraudulent oonoeidment and misrepresentation, 
and to be cognisable by a Small Cause Court. 
FAiDia Bionn v. Moose 18 W. & 188 

186. Swi for damagea 

for wUhhMing roeoipt for ronL A suit for damages 
for withholding a receipt for rent is not cognizable 
by a Court of Small Causes, and therefore was hM 
not to oome under the purvieV of Act XXni of 
1801, s. 27. Shoylxndbo Gxeb Sonvyasxb v. 
PATooDossBiTSAifXA . 28 W. B. 804 

186 SuUforneooerg 

ofmtmoffpaid io, bvi mioapplied by, ifaradar. A 
suit for the recovery of money alle^ to have been 
paid by the jdaintiS to an ijaidar on account of 
arrears of rent, when the same has not been applied 
to the purpose for which it was given, or when a 
receipt for it is withheld from the |daintiff, is not 
oognisaUebyaSmall CauseCourt, but byaMunnf 
unders. 11, Bengd Act Vm of 1860. Bbojohatb 
D ire. SnuaiBOO Ckundxb Cbattxbjxe 

18W.B.86 

187. 1— - Act XI of 1866, 

0 . 5— iSfutl for overpaymofU by mudako — Coniroci 
Act, s. 72. A suit under s. 72 of the Contract Act to 
recover from a creditor the amount of an overpay- 
ment made to him by mistake is a suit for damages 
within the moaning of Act XI of 1866, s. 6, and is 
acoordinidy cognisable by a Mofussil Court of Small 
Causes. Badrueeissa v. Muhammad Jae 

LIi.B.aAll.671 

188. -- PromneuU 8yuM 

Cause Courts Act (IX of 1887), Seh. li^uU for 
damages for breach of covenaiU not to cut and carry 
aimy trees^uriadietion of Small Cause Court — 
Civu Procedure Code (Ad XIV of 1882), s, 622-~~ 
SuU broughi on the ordinary side of Court, though 
maintainable on the Small Cause side^Bemsion by 
Eigh Court. Byr an agreement between a landlord 
and his tenants, it was recited that the landlord had' 
authorised his tenants to enjoy all bis ri^^ts, the 

tenants covenanted not to out trees growing on the 
estate. The landlord's rights induded the right 
to out certain green trees for his own use and cer- 
tain other green trees for agricultural purposes, as 
well as all trees |danted bv himself, at his option ; 
and he was further entitled to take and use ^ de- 
cayed and fallen trees. The landlord sued the ten- 
ants to recover R20, being the value of trees wbidi, 
it was aUeged, the tenants had out and takenaway. 
The suit was instituted on the ordmaiy aide of the 
Court of first instance, and no objection was raised, 
either there or on appeal, as to the oompetenoy of 
that Court to entertain it. The IHitriot Munsif 
passed adeoree in plaintifi's favour toaportion 
of the amount daimed. whioh was inoresMd by 
Bl-8-0 by the Subordinate Judge, on appeal Upon 
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a civil revision petition being filed in the 
Court ^-^£^sU, toat the suit was one for 
for breach of covenant, and as sndi was OMniaa&e 
by a Court of iSmall Chuaes, andthat the Court In 
whidi it had been instituted had no juzisdiotion to 
entertain it BAMAaiMTCHEmABa Obb(1902) 

LL.B.aeMad.178 

189. Beolaratoxy Deoree— Beil 

fo determine eo~pareener*s rights ta moveable property. 
A Small Cause Court has no power to entertain a 
suit lor a declaratory decree. There is nothing 
to prevent a Small Ghuse Court from determining 
whether a person who has been made a oo-plaintm 
and daims as a eo-paroener of the original plaintiff 
has any right to die property sued for. The deme 
in such a case, if given in favour of the plamtift, 
must order that the parties do recover possession of 
property sued for in such diares as the Judge may 
oonsider them to be entitled. A declaratory decree 
of the relative righto of the parties cannot be made. 
Axbab Au V. Jeedddze • L L. B.8 Oalo. 808 

140. —SuU for declara- 

tion of right to bring property to sale as luMe to at- 
tachmenL A suit in which the plaintiff sues lor a 
declaration of his right to bring certain property to 
sale as the property of his judgment-debtor cannot 
be entertained by a Small Cause Court. RambuuR 
Kulwar V. Bxhareb Seth 

8 M. W. 808 : Agra 1*. B. Bd. 1874^ 8 64 

ML Suit fordeelara- 

tion of right and for consequenlkd rdief. A suit in 
whioh the plaintiff prays the Court to oonsider and 
declare his ri^t as heir, and for consequential relief, 
is not within the cognizance of a Smalt Cause Court 
Kola Aheer v. Sajea AHmuR . 8 M. W. 106 

148 . Act XI of 1868. 

s. S^Dedaralim that bond is satisfied— Claim for 
money on bond. A daim lor money on a bond as 
specified in Act XI of 1866. a -0, doea not indu^ 
case fos a declaration that the bond has been satis- 
fied Mid is inoperative. A suit of that description, 
if maintainable, must be brouf^t in the regular 
Court Ague Muluok Muedal v. Debeair 
Gbattxbjee 84W.B.180 

148. ^ SuU for dsdm- 

tUm of right to moveable property wrongfully fste 
Where a suit is brought for pr o p er ty wroQgfnlu 
taken by the delenMnt praying for xestoiatien 
of sndi property, either to the ^Intiff direct^ w 
to some othw person whol^ or portly as agent W 
the plaintiff, it is a suit lor properly ** wilhjnte 
meaning of the Small Cause Court Aot (XI of 18W» 
and if the properly is moveaUe and of less Ita 

R600 in valuer the salt Is then a small oanoa ,Ao* 

oordingly where the plaintiffs, who were oo-msmbeis 

wilhSe defendants of a division cl a caslOi end ^ 
such tenanta-in-oommon with them of osrtsm oow 
Ing veesds of ^less 

mon na^f the vessels^ and son^rtfcgnSedsiiflfcs 
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that the plaintiffB and the defendanhl were equally 
entitled to the nse of the aaid Teasela, and for resto- 
ration of the same to some third person who shonld 
hold them to tho nse of the plaintiffs and defend- 
i^nts ffshf, that the snit was not a snit for a 
drolaratory decree, but for the recovery of property 
within the meaning of the Small Cause Court Act 
(Xlof 1866), and as such was exclusively triable 
Courts were Court. The prooeedini^ of fee lower 
by Small Cause pronouno^ null, and the plaint 
directed to be returned for proaentntion in the 
uroper Court. Kalian Dayal «. Kalian Narab 
^ I, L. B. 9 Bom. 269 


144. 


— A suit for a 


declaration of right by a person against whom an 
onler has been passed under a 280 of the Civil 
Procedure Code, 1877, will not lie in the Small 
Causo Court Bamdhan BUwaa v. ATe/a/ EMteos, 1 
B. L E. E. N.IO: 10 W. E. 141; MooxdeenOazM 
V. IXfM^ndhoo OoMatiu^ 13 W. E. 99 ; and Woonyiah 
Chvndtf Boat v. Jlfuddua Mchan Etreor, 2 IK. E. 66, 
diflcussed and explained. Shiboo Narain Singh e. 
Muuobn Ally. Natabar Nandi e. Kalidasa 
Pali . L L. B. 7 Galo. 608 : 9 O. L. B. 8 
146. Deorea— Etftfs to recover ecrUiin 

dfcrue, amd etoim to execute ihem. In addition to 
a claim to recover certain decrees, amounting to- 
father in value to less than B600» the plaintiffs 
claimed a decree authorizing them to put tho same 
into execution. The suit was not a suit of tho 
nature cognizable by a Court of Small Causes. 
Balam Das v. Dwarra Das 7 N, W, 88 


140. 


JSutl on decree 


«/ Civil Court. A suit cannot be maintained in a 
Small Cause Court in tho mofussil to enforce the 
ilccreo of a Civil Court MANcnHARAM Kaluan- 
DAs V. Baxshn Sahxb Mra Mainudin Khan 

6 Bom. A. 0. 28l 

.Suit/orbalafiee 


147 

due on decree of 8mdB Cause Court. A suit oaimot 
bo maintained in a Small Cause Court in the 
inofussil to recover the unsatisfied balance of a 
decree of such Court Sandns o. Jomtr Shaizh 

9 W.B.899 

,8uit for tnsfol- 
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and where there is no reason to suppose that the 
decree was obtained by fraud or collusion, cannot 
be maintained in a Court of Small Caiisea Bama 
Boondurbn Dbbse V. Kaminbr Bbwa 

10 W. R 862 


148. 

OKnt of decree under Art X with rtipulaiion for exe 
mUm of decree in defauU. Where a defendant 
fl^reed to pay the amount of a decree under Act X 
by two instalments, and the remedy provided for 
the enforcement of the contract in the event of tho 
defendant making ddEanlt was the execution of tho 
decree, and not a suit In the Civil Court:— EsU, 
that a snit would not lie in the Small Cause Court 
to recover the amount of the second instalment. 
Aohorx Chundsb Mooznbjii n. Woomasoon- 
derzbDibea . 7W.B.216 

148. — Buii to ert aoidfi 

of 8mdttCaiiue Court A suit to set aside a 
decree of a Small Cmuo Court when no defect of 
tonadiction is manifest on the lace of the proceeding 


180. 


ApjdictUion to 


ert aside an ex parte decree — ycccsuity of depositing 
amount of dscru or giving security. 8. 17 of the Pro- 
vincial Small Cause Courts Act, 1887, requires that 
at the time of prosenting his application tho appli- 
eant must either deposit in Qmrt tho amount of 
tho decree or givo security as provided for by the 
section so that tho deposit of tho decretal amount 
or tho furnishing of security is a condition precedent 
to the entertaining of an application to sot aside 
an ex parte decree. Jogi Ahir v. Bishen Dayal 8ingh, 
1. L. B. 18 Calc. 83, followed. Ramasami v. Kurieu, 
1. L. E. 13 Mad. 178, and Muhammatl Fazal Ati 
V. Karim Khan, Punf. Bee. {1894) 410, dissented 
from. .Taoan Nath v. CnsT Ham (1006) 

L L. R 28 All 470 

Deed— Etftf for re-formation of 


ibl 

a deed, A Small Cause Court has no jurisdiction 
to entertain a suit for the ro-format.ion of a deed, 
Gulabhai Mondas u. Dayabhai Govakdhandab 

10 Bom. 61 

152. 8uii as to valid' 

ity of gift or deed of sale hff Hindu law. A Small 
Cbuso Court has jurisdiction in cases involving 
questions as to the validity or otherwise under the 
Hindu Law of a deed of gift or a deed of sale. 
Grisk CteuNDER Roy v, Gobind Singh 

17 W. R 88 

See Roohooram Biswas v. Ramghan1>rr Dobey 
W. R F. R 1 27 : B. L. R Sup. VoL 84 

and Huree Pabsad Malee v. Koonjo Behary 
Shaha . MarBli.90: 1 Hay 288 

168. Dower— Ettif /or etoiwr un^r 

hatdnnamPh. A snit for the maujjil or exigible 
portion of dower duo to ]fiaintiff under a kabin- 
namah is cognizable by a Small Causo Courts under 
8. 6, Act XI of 1865, notwithstanding that questions 
of very considerable difliculty may bo raised in it 
coUatcrally with regard to tlm validity cif the mar- 
riage. The decision of the Small Cause Court on 
such collateral matters has not the same efioot as 
the deoision of the Court which had jurisdiction to 
determine then in a suit regularly brought for that 
purposOi Hala Khooby Bibbb v. Basoo Kosrte 

p piHm. 17W.R612 

164. - - Z®*' 

XI 0l 1S6S, * A A auit fw drfiir^ 
dower or nmwnjjol,, pay*W« to by ^ 

husband upon her divorce, or upon tho hiismnd s 
death by his heirs out of his estate, is wignizablo by 
a Small Chase Court Hayatunnwsa Bwb^. 
Asibooddbbn . . . • 1BWR804 

166 . 

pirty eonvsyod m lieu of dower. Hdd, that a suit 
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for BlOO would not lie in the Small OauBO Court 

r n a deed 1^ which the defendant conveyed to 
plaintiff, in lieu of the amount (BlOO) due to her 
as a dower, a half riiare in all hiaproperW, moveable 
and immoveable, and under which deed, therefore, 
the plaintiff was entitled to a moiety of all auch pro- 
perty, but could not sue for the sum orifpnally 
atipulatod fcr. Nbiloo Bbbbb v. Missbb Biswas 
0W.B.Clw.B«f:iS 

166. DweUinffor oanylng on 

bnalness — def«al reaideace. 
actual presence of the defendant within the juriadic- 
tion of the Court is not necessary, if he was there 
dwelling at the commencement of tlm su% and 
a temporary dwelling is sufficient to give jurisdic- 
tion to a Small Giuse Court. Anantha Nabayaka 
V. Pbbi YANA Konb • *6 Mod. 101 

1B7. DweBinp— Cflsuol 

fSfideBce— dei XLIl of 1860, a. 4. Mere casual 
presence, or even residence for a temj^rary purpose, 
without the intention of remaining is not dwmling 
wi^in the jurisilietion of a Small Cause Court 
within the moaning of s. 4 of Act XLI1 of 1860. 
A person, resided at Coimbatore, but had some 
cultivated land within the local juri^ction of Oota- 
nagiyitd to which place he camo to answer another 
demand against him. Hdd, that he did not dwell 
within the Jurisdiction of the Ootacamund Small 
Cause (^urt Saminatea Pillai «l Vabisai Ma- 
HOMBD Bayattan . . . S Msd 804 

168. Temporary dh- 

Since Dwdlvag-^Act XI of 1865, s. 8. Although 
a defendant may be temporarily absent from his 
dwelUng-housc, yet if he retaina tiio same, he will be 
hftM to dwell there within the meaning of the Small 
Cause Court Act (XI of 1865). To dwell in a place 
ia to have one’s permanent abode there. Madho 
D oas o. SrcA Bam 8 IT. W. 181 

169. — Temporary 

sacs from tfa]mofifiiefit---ifesiefenos. Temporaiv 
imprisonment beyond the jurisdiction of a Small 
Cause Court was add not to bar the jurisdiction of 
that Court in respect of defendants who formerly 
resided within its jurisdiction and whose famQiM 
oontinuod to resiclo within it, the inference from the 
latter feet being that the didendants had an inten- 
tloii*of returning to their former place of abode on 
thoTteimination of their imprimnment. Gopal 
Chundbb u. Kvbvodbab Mooghbb 

7 W.B,849 

160. IhoMng^Tem^ 

parary rendenre-^AUeid^^ Lithe 

case of a person attached to a regiment stationed 
at Shahjehanpore, who had been ^setted to two 
yearn’ furlough in Lidia, served with a summons 
issued out of the Small Cause Court at Meerut whilst 
attending a race meeting at the'latter idaco in re- 
of a debt contracted beyond the jurisdiction 
of that Court i^Hdd, that, ix he had not availed 
Mmulf of furlough, but was only present on short 
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leave at Meerut, he was not dwelling within the jn- 
risdiotion of the Meerut Court, or if, having avidl^ 
himself of furlou^, he retained his permanent resi- 
dense at Shahjehanpore, and merely visited Itemt 
for a few days, he was in that case also not dwelling 
at Meerut, but if, having availed himself of fur- 
lough and having retained no permanent place of 
resmence at Shahjehanpore nor having any perman- 
ent place of residence elsewhere, ho attended the 
race mooting at Ifrorut with the intention of leav- 
ing that plM after the races and of procee^g 
elsewhere in the enjoyment of his furloush, in such 
case ho must be held to have boon dwelling at 
Meerut when the summons was served. Mayhbw 
ff.TnLLOGH . 417. W. 86 

16L Bendenee aa do- 

meatie aarvanL A suit is not maintAinable at K 
against a defendant who is employed as a domostio 
servant at M, and who is not shown to have any 
immediate or early intention of returning to K 
where his family are continuing to reside ; the word 
** dwell ” in s. A Act XI of 1866, it being hsU,muBt 
be used in the strict sense of actual residmoe. Pob- 
OA8H PABAY V, HaOKIM 7 W. B. 411 p 

168 Act XI of 1865, 

a. 8 — Place of dwdling. A servant residing within 
the jurisdiction of one Small Cause Court wko has a 
family house within the limits of the jurisdiction of 
another Small Cause Court in which his father lives, 
and which he himself occasionally visits, does not 
dwell within the local limits of the latter Court 
within the moaning of s. 8 of Act XI of 1866, and 
although the cause of action may have arisen Ihers, 
a suit against him will not lie in that Court. Gbndv 
Mamabi V. Goyznd Atmabam . 10 Bom. 400 
168. S uUagaiinAwifa 

-^Huaband not in jvriadietiom A suit apinst a 
woman living under the protection of her husband 
is not cognisable in a Small Cause Court, if at the 
time of the commencement of the suit the husband 
does not dwell, nor personally or through a sexyant 
or agent carry on businesB or work for gain within 
the local limits of the jurisdiction of the Court. 
Bowman v. Shawn . lOW. B.840' 

104. Conmiaaion 

agent — Beaidenee~~Carrying on buaineaa. A perm 
who carries on business at a place by a oommissioo 
agent, to whom he only consignB goods, ca nn^ 
be said to cany on business or mnonaUy to wi^ 
for gain within the local limits of a Court where the 
commission agent rerite Gopnb Mohun Boy ft 
Pbotap Chundbb Boy . 11 W. B. 689 

166. 

a, 8~^Saaidanee~^Zaimindairi hnainaaa. Eunmw 
busineBS is not such busmess as is intended by ^ 
XI of 1866, B. 8, and mookhtears and bmpm^ 
carrying it on are not servants or agents mftm me 
meaning of a. 11. Where ■amindaffi fro m ^ 
mofnasii come in occasionally to the hssfrq pwp- 
of a Small Cause Court to prosecute or defend 
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nttlo buflineu with croditon or for social inter- 
coune or medical treatment, and remain in their 
boat or put up at the houses of their mookhtears and 
karpiir^Kos, they cannot he said to have a " lodg- 
ing "within the limits of the Courts, such as is 
intended by s. 8, expl. A. Nobin Chundbr e. 
Buboda Kant Suaha . 19 W. R. 841 

Anontmotts 28W. B.S28 

160. — -Act XI of ms. 

s. 9Syii ogainat Agent of Oovemor Qeneral. A suit 
igainst an Agent to the Governor General on the 
part of a Goverfimimt, is substantially a suit 
against Government, and ought, under s. 9, Act XI 
of 1885, to ho brought in a Court having jurisdic- 
tion at the seat of Government. Rootun Txwa- 
BEK V. Buckle ... 10 W. B. 142 


107. Residence in 

Cantonment — Pratiiaing in Small Cause Court juria- 
dirtion. Where a pleader resides within the limits 
of a Cantonment, and practises as a pleader within 
the jurisdiction of a Small Cause Court, both the 
Cantonment Magistrate and the Small Cause Court 
Juiigo have concurrent jurisdiction over him to the 
amounts respectively eogniaablo by them. Sha- 
PURjx Jbhanoib V. Moboan 4 Bom. A. 0. 187 


168. DweUing^AaXl 

of m-5, a. S. The defendant, an officer in a regi- 
ment stationed at Vellore, was sued for money duo 
for the rent of a house oeoupied by him at Madras. 
Wliile absent on leave on medical certificate, he 
nnted the plaintiff’s house at Madras, w'here ho 
was residing at the time of the Institution of tiio 
suit ; but he returned to Vellore previous to the 
hearing of the suit. The Small Cause Court Judge 
of Vellore held that the defendant was dwelling at 
yellote at the time of the institution of the suit with- 
in the meaning of s. 8 Act XI of 1866. Hdd, that 
thure was nubhing in point of law to prevent 
the J udgo f rom affirming his jurisdiction. Kiseun 
Sinoh V. Stubt . . . . 6 Mad. 471 


. 189. Defendant resid- 

ing out of jurisdiction — Act XXI II of 1861. s. 4, 
The provisions of s. 4 of Act XXIII of 1801 were 
applicable to Courts of Small Causes in the mofus- 
ril. Akfuavabai V , Saxkabam Jaoannath 

8 Bom. A. C. 268 

no. Cause of aelicn 

'^mfmdant residing ouf of jurisdictionr-Acl 
sXJIJ of IS61^ s, 4, When a cause of action had 
ansen witliin the local jurisdiction of a Small Cause 
tourt, but one of several defendants rerided out of 
"onli jurisdiction, sanction might bo given, under 
MrfActZXmoflsei.byfhe HighOonrttotlie 
C.UW Ooart to tiy the niit, Matrvbadas 
^fAnjivANDAS V. Natha Baja 6 Bobl a. 0. 181 
Hobub Rak MoodBB VL Kama mm Stmuam- 

ISW.BoSlR 

J.. Suit againrt 

i^sHtgors^AdXLIIoflSeO.s. 21. An order 


2. JURISDICmON-eoiilil. 

from the High Court was nocossaiy to enable a 
Court of Small Causes to entertain a suit against 
wvem obligors, one of whom at the time of filing 
the plaint was neither resident nor porsonallv work- 
fag^for ttin within the limits of its juristiiotion. 
OTCh order should be applied for after the rooeption 
of the plamt, upon a statement of the oirciimstanoeH 
of the partioular case. S. 21 of Act XLII of 1800 
WM to have the same operation as if Act XXIII of 
W61 had formed part of Act VIII of 1850 when it 
teoamo law. Sabbapatx Mudau v. Muttusvami 
.... 1 Mad. 108 

Madras Civil 

c^ Ad (III of msy^Ad XI of ms. s. s. 

the passing of the Madras Civil Courts Act 
(III of 187.3), the general control over all the Civil 
Cou^ is vested in the District Judge to whom the 
ap|dioation should bo made. It is only in oases 
whore the defendant is beyond the local jurisdiction 
of the Strict Court, and the Court before whom 
the suit is instituted has not otherwise jurisdiction 
wder Act XI of 1805, s. 8, that a roforenco to the 
High Court is necessary. Anonymoits 

8 Mad. Ap. ID 

17 ^ — Suit for ddA 

agatnd defendants mth joint liabilitif“--Ad XXIII 
of 1861. s. 4. A suit for debt against two defend- 
ants whoso liability was joint, but one of whom at 
the time of filing the plaint was neither resident nor 
personally working for gain within the limits of the 
]uri^ction, might be tried by a Small Chuse Court 
wiwn whose jurisdiction tho other defendant was 
romdent at the time of the commencement of tho 
suit* provided an order was obtained from tho High 
Court under s. 4 of Act XXIII of 1801 . RirNOiAH 
PiLLAi V. CuiNNASAMi PiLLAi . 8 Mad. 874 

174. 1 Joint bond — 

CMe of parlies out of jur%sdietwn--Aci XI of 186S. 
s. 12. In a suit brought on a bond jointly oxecutorl 
by the defendants, one of whom resided in Calcutta 
and the other within tho jurisdiction of the Munsif's 
Court at Alipore that it was cognizablo by 

the Small Cause CTourt, although the authority of 
tho High Court was necessary before it was tned, 
and therefore, under s. 12, Act XI of 1806, the 
Munsif had no jurisdiction to try tho suit Khoda 
Baxsh Mistbi V. Bbni Mandal 

0 B, L. B. 718 note : 14 W. B. 166 

175. Bndowment-^tf if by Makn- 

msdun for ^phare of propstiy under ierma of cer- 
tain endoioment^Provineial Small Cause Courts 
Ad (IX of 1887). Schll. d. 18. A suit by a Maho- 
modan to obtain a share in property distributable 
under the terms of a certain endowment is a suit 
of the nature contemplated by cL 18 of Sch. II of tho 
Brovinoial Small Cause Courts Act (IX of 1887), 
and therofore not oomisablo by a Court of Small 
Causes. Mnot Au Seah v. Muhamvad Husxn 

LIi. B. 14 All. 418 

176. Foreign Judgment-Vum- 

didion--J3uU an foreign judgment A suit upon tL 
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forakni judgment ie not oognizable by a Court of 
Small &uBes eBtabliehed under Act XI of 1866. 
Anaxattil Nabayana Kbishhav Kabihayu V. 
Koghxbi Filo PiLO . I. L. R. 6 Mad. 191 

177. — ■ Suit on foreign 

fudgnunir-^udffnuiHt of Court of Native State. No 
suit is maintainable in a Small Cauae Court in 
British India founded upon the Judgment of a Court 
situate in a Native State. Bhayanishankab Sbb- 
▼ABBAM V. PuRSAOBX KaLIOAS 

I.Ii.B.6Boin.S89 

178. Qovemment— Sett to v^ieh 

Covemment offieiale are parties^Aet XI of 1865^ 
ee. Ip 6t and 9-— Local OovemmenL A suit, within 
the pecuniary and other limits prescribed for Courts 
of Small Causes, in which an officer of Government 
is a party in his official capacity, mav be enter- 
tained by a Court of Small Causes in the mofussiL 
The phrase " Local Government " used in a 9, and 
defined in a I of Act XI of 1866, does not araly to 
the Collector of a district, but rather to the Gover- 
nors or Idoutenant-Govemors of Presidencies or 
Commissioners of pjrovincea Dxsaui Mabaji v. 
HxMADALU Twam TTAinAMAWHifA 10 Bom. 808 


179. Suit for eompenv^ 

oation for damagee again^ the Seereiarg of States 
Prouineidl Small Oauee Courts Act (IX of 1887), 


Sthp //, Art. 8. A suit was brought against the 
Secretary of State in a Mbfussil Small Cause Court 
for compensation for damages done to an oil-mill by 
the officials of the Nalhau State Railway. EMp 
that the suit was not within Art 3, Sch. II of Act 
IX of 1887, and that it was oognizable by the 
Small Cause Court Bunwabx Lal Mookbbjbb v. 
Sbobbtaby ot State iroB India 

I. L. B. 17 Oslo. 890 

180. ProoincM Small 

Cause Courts Act (IX of 1887)^ Sch. i/. Art. 8— 
Kamam in a tamindari-^ffieer of Oovemment^ 
PMie servant. The plaintiffs, bein^; the lessees 
of a settled zamindari, brought a suit in a Small 
Cteuse Court against a karnam in the zamindari to 
recover damages sustoinod by reason of the defend- 
ant’s default in keeping certain accounts, etc. 
BeU, that the karnam was not an officer of Govern- 
ment and that the suit was maintainable under the 
Provincial Small (Jlause Courts Act. Orb v. Nbbla- 
xiBOAM PiUiAi . I. l«i B. 18 Mad. 886 

18L Immoveable property— 

Provincial Small Cause Courts Act (IX of 1887)p 
Sch. Ilf Arts. 4 and 18— Hereditary allouance-^ 
BonAay Oeneral Clauses Act {Bom. AS III of 188ff). 
Plaintifb sued in the Court of Small Causes at 
Fbona to recover R400 for arrears alleged to be 
payable to them under an agreement 1^ the defend- 
ant’s father to pay B160 per annum, of which R60 
were for maintenance of plaintiff’s mother and the 
residue was to bo applm towards defiraying the 
ozpenses of a temple. The terms of the agreement 
allowed that it was intended that the payment for 
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the expenses of the temple should be continued in 
perpetuity. The Jud^ dismissed the snit^ holding 
that being for a hereditary allowance it was a olaim 
for immoveable property and came under cla (i) 
and (18) of Sch. II of too Provincial Small Cause 
Courts Act (IX of 1887). On application by the 
plaintiffa to the High Court under a 26 of the Pro- 
vincial Small Cause Courts Act (IX of 1887) HeM, 
reversing the decree, that the suit was not for pos- 
session of immoveable property or recovery of an 
interest in such prepay within the moaning of Art. 
4p nor did it come within the purview of Art 13 of 
ScL II of the Act The Small Cbuse Court had 
therefore mrisdicUon to entertain the suit ViSBVir 
Gavesb Joshi V. Ybseavavtrao 

I. L. B. 81 Bom. 887 

188. Immoveablo OTOoariv— • 

Provineud Small Cause Courts Act (IX of 1887), 
ffcA //, els. (13) and (31) — Small Cause Court, llie 
plaintiff claimed, as land-owner, to bo entitled to 
reoeive the rents or fees paid by shopkeepers for the 
temporary occupation, during a fair, eff a nieoe of 
land, which, the plaintiff aUeged, b^ngea to his 
makaL He further alleged uiat the defendant, 
claiming that the land was his, hod wroimfully 
received those dues or rents. Held, that tms was 
a suit which foil within the provisions of the latter 
part of oL (31) of the second Schedule to Act IX of 
1887, and was not within the cognizance of a Court 
of Small CauBoa Damodar Copal Dikehit v. Chin 
taman BMrishm Karve, 1. L. B. 17 Bom. 42, 
referred to. Rakbshab Sinok v. Duboa Das 
(1901) .... I.L.B.88AU.487 

188. Intentaoy— Bull for mama 

as share under on inlealaog. The decree of a Small 
Cause Court was annuli^ as made without juris- 
diction in a suit to recover money as personal pro- 
perty in respect of a share under an intestooy. 
GbubChvndbb SnroB vlAvnaDossbb 

17W.B.40 

NoBnr Chundbb Gossambb v. Dbibo Moyii 
Dbbbb .... 17W. B.680 

184. Suit for for 

session of fersomd property as hdr under former 
decree. A suit for possession of perzonal proper^ 
to which the jdaintiff has been, by a deme in a 
former suit, glared entitled as heir of a third 
person, is not a suit coming within the aeoond 
exception to a 6 of Act XI of 1866, and i* 
therefore, where the value is not beyond the juti^ 
diction, oognizable by a Court of Smidl Causae, and 
oonsequentiy no appeal lies from the decree Jnsoob 
a suit. Mohbshub Mondul «. KoiiiA8B NlM 
Mondvl 7 0.L.B,7l 

186. MBinterumoe— ffntt /y 

ofTsofs of maintenance— ^hl to medutenamn A 
Small Cause Court has jurisdiction only as wfffWi 
arrears of fixed mtiintenanoe, but not to detg^ 
minft the rifd^t to reoeive it. BbuowaiKMiMB' 
Bosb u. Bindoobashxnbb Dossbb . 6 W. 
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lea 


187. — 

for arrmrs 


188.- 


189. 


mainiemnce — Provincial 
Act {IX of 1S87), Sch. II, Art, 3S, 
of maintenance payable under a written agreement 
does not' lie in a Provincial Small Cause Court. 
Samisatha Ayyan v. Masqal^vthammal 

I. L. B. 20 Mad. 80 


190. 

tritiow. 


IMl, that 

Ifinclu widow is cognizable by a Court of Small 
Causes in the mofussil. Judal kom Hamchhod 
Mutji V. lIiRA Mulji 4 Bom. A. G. 75 

Ram('Handilv DiEsmT v. Satitbibai 

4 Bom. A. 0. 78 

But gee qncBre in Rauabai v. Tkimjiak Ganesh 
Desai 9 Bom. 888 


-a. Suit for arrears 


of maiwUtnance, Held, that a suit by a widow for 
arrears of maintenance fixed by a Miinsif*s decree ; 
where defendant urged non-liability on the ground ! 
that the property of plaintiff's husband was ex- 
haustedf and that defendant had already brought 
an action in the Munsif s Court for release from 
his liability, was not cognizable by the Small Cause 
Court. Kahinee Dossee v. Btshonath Shaha 

9W.B.214 

Hbma Kooebeb V. Ajoodhya Pebsiiad. 

a4W.B.474 j 


Maintenance, 
maintenance— Small 


of — Fixed 

Cause Courts {Provintial) Act {IX of IS87), Seh. II, 
rf. 38. A suit for arrears of fixed maintenanoe is a 
suit relating to maintenance within the meaning of 
that term as used in cl. 38 of Sch. LI of the Ibro- 
vincial Small Cause Courts Act (TX of 1887), and 
is therefore not cognizable by a Court of Small 
Causes. Ameitomoye Dasta v. BnoaiRUTn 
Chuedba . . . I. L B. 16 Calc. 164 


Provincial Small 

Cause Courts Ad {IX of 1887), cl, 38,Seh, II— Suit 
for arrears of maintenance due under a bond or 
aijreement. A suit for arrears of maintenance due 
under a bond or agreement is not cognizable by a 
Provincial Court of Smidl Causes under cl. 38 of 
Sch. ir of Act IX of 1887. Bhaqvaetrao v. Gae- 
FATRAo I. L. B. 16 Bom. 887 


Suit for arrears 
Small Cause Court 
A suit for arrears 
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lowing Sidlingapa v. Sidnva kom Sidlingafta, /. L. 
R. 3 Bom., 831), that the suit, although for a sum 
under R 5 () 0 , was not cognizable by a Court of 
Small raiiscs under Act XI of 1865, there biung no 
allegation that the maintmianco claimed was se- 
cured by bond or other special contnwt. Xobin 
Knlee Dchca v. Bindulmshince Ikhca, 5 IP. if. S, 
C. C. Ref. 3, followed. Apaji Chixtaman Dev- 
DHAK V. Ganuarai I. L. B. 2 Bom. 688 

198. - -Act XI of ms, 

s. 6 — Civil Court — Suit by the iuothcr of a child to 
recover from the father the cost of its nmiuienance. 
A Mahomedan wife, divorced by her husband 
while pregnant, subsequently gave birth to a son. 
The father refused to maintain the child, which 
was thendoro maiiitaincil by the mother, Avho now 
sued the father to recover the amount expended 
by her in the child's maintenance. llcM, that the 
obligation on which the suit was based was one, 
if it existed at all, that was imposed on the father 
by the law, and diil not arise out of any contract, 
express or implied : hence the suit was one not 
cognizable by a Court of Small Causes, but by the 
onlinary Civil Court. NrRBini v. Hubkn Lal 

I. L. B. 7 Bom. 687 

104 , - Suit for breach 

of agrcjtment for paijtnent in nature of fnaintennnce. 
Where the defendant entered into an agn*ement 
In writing ivith the plaintiff (the \vidow of dofcml- 
ant’s brother) to deliver to her every year a specified 
quantity of paddy by way of maintenunpo x—HcH, 
that the Small Cause Court had jurisdiction to en- 
tertain a suit for a breach of the agmcui^nt. Pai^ 
PAMMA V. Chinna Reddy ® Mad. 438 


196. 


Provincial 


Suit by Hindu 

a suit for maintenanco by a 


Smatt Cause Courts Ad {IX of 1887), Sch. 11, Art. 
SS—Suit far maintenance based on a family ar- 
ramjement. A suit for maintenance Used on a 
family arrangement is within the jurisdiction of a 
Mofussil Small Cause Court. e. Kmshxa 

I. L. B. 11 Mad. 134 


196. 


Suit for main- 


18L 


SuU for nwin~ 


tenanee. In the absence of any special bond or 
ether contract for the payment of maintenance, 
a suit for maintenance is not cognizable in a Court 
of Small Causes in the mofussil. Stdunqapa v. 
SiOAVA KOM SiDLiNOAPA .L L. B. 8 Bom. 684 


Nobin Kaleb 


Debea V. Btndubashineb 

. 6 W.B.S.G.G.Bef .6 

SuU for main- 


Debea 

198. 

tenanee. In a suit by a Hindu widow against her 
husband’s brother for an dlowanoe as maintenanco 
and for the expenses of a pilgrimago x^HM (fol- 

VOL. V. 


tenanee fixed by decree of Court. A suit for inaiii- 
tenance fixed by a Court’s deewo is not cognizable 
by a Small Cause Court. Pahlud Sinqh ^ 

197 - — Suit for main- 

Unanu pttd hy ieeret. A roit by » Hintlu whlow 
for arrears of maintenanco, basinl mi a accr»'o 
charging immoveable property, with the pajnncnt 
of the maintenance allowance, is not a **wl'^»* 
natnn oogniMblo In a Court of Small tonHcj. 
PaUud S^h y. AUud Siiiyh. ^ 

DharamChako r. Janki 1 . Ia B. 6 AU, 380 

I 0 g Suit for arrears 

of maiiltenance fixed by aeeard . A .mt lor aitoan 

Smamtenanco.ataratoa 8 certam^lvaiiawari, i» 

not a roit ol the nature co^imUo by a 
p;..n CauM.: Ounethee v. CAotoy Lott, 3 N. IF. 

17 D 
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117. Tho Buit was bad, btdng based upon an 
award, in which the arbitrators had exceeded 
their powers. Durjan Singu v. Sibia 

7 N. W. 829 


108. 


Contract Act 


(IX of 1H72\ 9. 23 — Cowideration opposed to 
public policy— Parents making profit for them- 
advea out of the marriage of their daughter-— fiinatt 
Cause Court anil — Provincial Small Cause. Courts 
Ad (IX of 1887), 8ch. II, cl(38). Tho parents 
of a girl oatiBod h»r to otiier into an utterly nn- 
Buitablo marriage, tho husband agreeing to pay a 
certain sum monthly for the maintenance of tho 
parentB. On suit by tho mother to recover certain 
inetalmonts of the mnintoiianco so promiseil, it 
was held, (i) Hint the suit was one not cugniKablo by 
a Court of Small CaiisoB ; and (ii) that tho agree- 
ment was one which was opposed to ptiblio policy, 
and ought not to ho enforced. Jthagvantrao v. 
Ganpatrao, /. if. 18 Bom. 287 ; DlmUdas Ishvar 
V. Fvlchaml Chhagan, /. L. B. 22 Bom. 
858 : and Vishvanathan v. Saminalhan, /. h. R. 
13 Mad. 823, referred to. Baldeo Sahai v. Jumwa 
KtnrwAn (1001) . . I. L. R. 28 All. 496 

200. — ■■ ■ Marriage ^Provincial Small 

Cause Courts Act (IX of 1887), Seh. 11, AH. 35, d. 
(g) — Suit for actual pecuniary damages for hrcach 
of contract of marriage — Jurisdiction. A suit for 
actual ^uniary damages for breach of contract 
of marriage comes within cl. (g) of Art. 35, Sch. II 
of Act IX of 1887, and as such is oxclndod from tho 
jurisdiction of the Small Cause Court. Kau 
SUNKER Dass d. Koylasu Chundrr Dass 

I. L. R. 16 Calo. 888 

201, Mesne proflte— aoldy 

for mesne profits. A suit for mesne profits only, 
no other question arising, is cognizable by a Small 
Cause Court. Sunqbam Singu v. Juqgun Singh 

2M,W.18 


202. 


Suit for mesne 


- ■ ■ ^ ^ww y wr aweamwvv 

pnMU—Ptitvinrial Small Ca«w Court. Act (IX of 
jS87)g Sch, II, Art, 31, A Buit for tho nioBno pro* 
fitB of land for a poriod during wUoh tho plaintiff 
had lx«n dbpoBBOBMid by tho dofondant comea 
irithinArtSlof Soh.lI of Act DC of 1887. and 
thonfovQ is not ongnizablo by a Small Cauflo Court. 
^bquh CUkamta Kauoas Djcy 

I. L. B. 18 Oalo. 31 

' Provincial SmaH 

CauM Courts Act {IX of 1387), SO,. II, Art. 31— 
Sua for mesne profits under SSOO— Civil Procedure 
Code, (Act XIV of 1882), $, 886 — Second appeal, 
A anit for meano proflta ia oqgniaablo in Conrta of 
Small CanaoB vbera (he value of the anbjeot-matter 
In diapute ia baa than B600, and Art. 31 of 8oh. 11 

of the Provindal Small Cauae Conrta Act doea not 

apidy thereta Suidi a anit falb within the nroTi- 
aiona of a 686 of the CSvfl Fnioednn Code, and no 
ieooii4 •re®*! lbs from a deoUon in it. Kunja 
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Singh v. Madhub Chundra Chose, I. L. B. 
23 Calc. 884, followed. Seshagibi Ayyab v. 
Marakathammal . a I. L. R. 22 Mad. 196 

Ltnoayya Avyavaru V. Mallikavitna Ayya- 
VARIT , I. La R. 22 Mad. 196 note 


204. 


-Nature of suit^ 


Appeal— Promnetd Small Cause CouHs Ad (I r 
of 1887), Seh, II, cl. (31). The pbintiff pnrohaaod 
oortain land m Juno. 1892, at a sab in exeention 
of a decree against JI. Ho did not obtain 
poHReaaion until June, 1804. Tho ^ 

in actual poanoaRion of tho bnd, under an .iiiwi.d 
pnvato sale by A to him in Ootobor. 1892. Tho 
pbintiff now sued the defendant for mesne proflta 
for throe years, viz., from 1894 to 1806, alleging that 
they had been wrongf^y reooivod by tho defend- 
^,^5^’*!*** fell within the ozeeptbn 

of el. (Jf) of Seh. [[ to the ProTinoial Anall 
( auae tbnrt Act (IX of 1887) and was not of a 
nature oognwabb by ConrU of Small Cauaea, and 
that, therefore, an appeal lay to tho Dbtriot Court 
from the Court of tho Subo^inate Judge. Antons 
V. Mahadev Anant (1900). I. L. R. 26 Bom. 86 


206. 


CivU Procedure 


Code^ (Act XIV of 1882), s. 588-^— Suit of a nature 
cogntztible tn a Court of Small Causes— Buit for 
mesne profits — Second appeal— Provincial Small 
Cause Courts Ad (IX of 1887), Seh. II, d. (31). A 
suit for mesne profits is not a suit for an account, 
but a suit for damages and is not exempted from 
tho junsdiotion of tho Small Cause Courts under ol. 
(31) of Sch. II to tho Pkovinoial Small Gauso- 
Courte Act. There is no second appeal from a 
dooision in such a suit. Subba Rao v. Sitabaiiay ya 
LL.R.24Mad.ll8 


Provincial Small 


206. 

Caiiss Com* Act (IX of 1887), S^ iCd (31)-^ 
^•^sesawn of jdaintiff from immoveMe pro^y 
by defendant under deeree^Reccipt by defmidt^ of 
profits— Decree reversed on appeal—SuU by rdaintifi 
to recc^r profits wrong fuu/Zeived hy^dc^d 
while %n possesston— Suit not eognisMe by Small 
CaiueCouH. Defendant obtained a deoiee agalRBt 
plaintiff for possession of certain immoYoable pro- 
perty, in execution of which defendant took pos- 
session of tho property. Plaintiff appealed agunst 
the decree, w'hich was reversed. While defendant 
was in possession, he reoeived profits timn the pro- 
perty amounting to a eum leei than B600. Plaint 
iff now sued in the Court of fitnaii Caufet to re- 
oovor this sum as profits which h«d been wrongfully 
received by defendant >^Hdd, that the euit was 
not cognizable by a Court of Small Ghusee. SMa 
Bao V. Sitaramayya, I. L. R. 84 Mad. 118 ; Sasha* 
^ri Ayyar v. Marakathammal, L L. S. 22 Mai. 
m ; and Kunjo Behary Singh r. MadM Ohaadra 
Chose, I. L. B. 22 Calc. 884, oooBideied. Sari- 
BIMUTHn AlTHUBUeO l^WTHIB (f.B. 1801 

Z.L.B.a6M4d.l0» 
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2. JURISDICTION-«oiif(2. 

207. Military » men— JUiltfairy 

oficer^MHiiary Court of RequitU, A Court of 
Small CaufieB haa no jnrudiction to try an aotion 
brought against a military officer in a mfiitary 
cantonment whore a Court of Requests is estab- 
lished. Aboo Sait ft Go. v. Abnott. Aboo Sait 
ft Co. V. Dalb . , . . S Mad. 480 

208. — Military Courts 

of BequfMs-->Act XLII of 1860. Act XLII of 
1800, 8. 6, did not alter or interforo with the juris- 
diction of the Military Courts of Requests consti- 
tuted by Stat. 20 ft 21 Viet., c. 06, s. 67. Suan- 
MiJOA V. Mbddleton , 1 Mad. 448 

209. Liability of 

European uoldme and their native taivee to Smdtt 
Cauee Court jurisdiction. Reference to the High 
(7oiirt regarding the amenability of Kiiropimn sol- 
diers and their native wives to Small Cause Courts 
in aotion for debt. Kkkjtb v. Chbistik 

6 W. B. 8. C. O. Befl 21 

210 . — Non^ommia^ 

aionrd offeer in civil employ. A non-comtnimioned 
offic(}r or soldier not serving in the army but em- 
ployed in the civil department and residing ixi- 
yond military cantonments is amenable to the 
jiirisiliotion of the Small Cause Court as a Civil 
C/Oiirt, even in oases below thirty pounds. Cohkk 
V. MgCabthv .... 14W.R231 

211. -■ European sMkr 

ariiny as army schod master. A European soldier 
doing duty as an army school-master, not being 
liable to a Court of Requests, is not exempted from 
liability to a Cantonment Court of Small Causes. 
'Ibe Mutiny Acts give soldiers no priviloges as to 
liability to jurisdiotion or actions. Mawady Bxx- 
JAHAjoo V. Haynes ... 6 Mad. 88 

212. — Suit against 

tniliiartf officers — Military Court of Requests — Mn- 
tiny Act, 7862, a. 103. An aotion was brought in 
a Small Cause Court against a military officer 
residing at M, at which the only other military 
imrsons stationed were staff officer and two sor- 
Roants. Held, that the Court had jurisdiction to 
try the case, the suit not being one exclusively 
cognisable by a Court of Requests under s. 103 of 
the Mutiny Act of 1864. Bastue v, Tireman 

2 Mad. 889 

218. ■ ■■ ■ — Mutiny Act 

(30 A 31 Viet., e. 13), s. 99 — Camp~f6Uowera^uris~ 
diction of Civil Courts, The defendant, a native 
of India, attached to the moss of a European regi- 
ment stationed at Sinchal, was bM to come within 
the provisions of 8.2 of the Mutiny Act (30 ft 31 
Viet., 0 . 13) as being a ** follower in or of Her 
Majesty’s Indian forces,” and therefore to be, by 
1. 99, exempt while in that position from the juris- 
(uotion of the Civil Court Nasibuodin v. 
Kbodabaxsh . 2 B. la. B, 8. M. 7 

t 0. MVSSIBOODDIIK V. KbODA BuX 

10 W. & 886 
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214. Military officers. 

The 00th section of the Mutiny Act (30 ft 31 Viet., 
c. 13) exempts officers in all places in India, where 
anybody of Her Majesty’s force may be serving, 
from the juriscliction of the Civil Courts in respect 
of personal actions. Where the defendants were 
residents of 8inchal and Jallapahar. and attached 
to the troops stationed thero : -f/rid, that they 
were not amenable to the jurisdiction of the Small 
Cause Court at Darjeeling. IIoshrix v. Dtcken- 
soN 2 B. Ii, B 13, M, 8 

8. 0. Hossetnee V. Dickinson . 8 W. B. 112 

216. - ' - Money had and received— 

Suit for money had and received for plaintiff's use 
— Implied contract — Zamirulari due.. A zamindar 
as such claimed and realized from a tenant R20, 
being one-fourth of the price of trees cut doum 
and sold by the tenant, basing his claim on gonetal 
usage. The tenant sued to numvor such money, 
denying that any such usage existed. Hdd., that 
the suit was in the nature of one for money had 
and received by the defendant for the plaititiff’s 
use, and tbeieforo cognizable in the Court of Small 
Causes. Lachman Prasad v. Chammi Lai, 1. L. 
R. 4 AU. 6, followed. Collector of Cawnpobi 
V. Kedabi , • • . I. L. B. 4 AIL 19 

210. — * Suit hy assignee 

of proffis against larnbardar. The transferee of a 
mortgage of a share of an undivided estate sued 
the larnbardar of the estate for the profits of siieh 
share for a certain year, the amount claimed being 
R500. Held, TOganling such suit as one for money 
had and received to the plaintiff’s use, that it was 
one of the nature cognizable in a -Court of Small 
Causes. MnuAMOT Bkciam v. Abbas Alt Khan 
I.L.B.6 A1L681 


217. 


Money ifc- 

posited under agreement to return mortgaged pro* 
ptsrty. Cf a morigageif, the mortgage having been 
foreelosecl, suoil D, the mortgagor, for poHsemion 
of the mortgaged property and obtained a docn>e 
for poHsoBsion thereof. He siibsoquontly agreed 
with D to Bummder the mortgaged property to 
biro, if be deposited the mortgage-money in Court 
by a speeifio day. 1) borrowed the money for this 
purpose by means of a conditional sale of the pro- 
perty to L and deposited it in Court ; the deposit 
was made after the spocifiwl day, and oonHequontly 
C took posHOBsion of the property. The money 
depositod by D remained in deposit, and while 
there C caused it to be attached in oxof!uiion of a 
money-decree he hold against D, and i* W..S paid 
to him. L thereupon sued C in the Munsii’s 
Court to recover the money which amounted to 
R360. Hdd, that the suit must be regarded as 
one for money bad and received by th defendant 
for the use of the plaintiff, and was thorofoie oho 
cognizable in a Court of SmaU C^ures. LdcmAN 

Prasad Chammi Lal • I# la B» 4 AU. 6 

17 D 2 
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218, Suit far mmey 

receive for plain/t^« uat. When one of two or 
more joint cieditorB rocoivea full payment of the 
debt, ho docB ao under the Implied contract that 
ho will deliver their aharoa to the other joint cre- 
ditorBi Such implied oontnet falla under the pur- 
view of a. 6 of Act XI of 1805, and a auit will ilio 
in the Smhll CSauae Court by a creditor to recover 
hia ahare. Lachman Prnmd v. Chammi Lai, I. L. 
R, 4 Att. 5 ; Huro Mohun Roy v. Khtiitf Monu 
Doaato, 12 W. R. 212 ; Sunkur Latt Paluch Qyawal 
V. Ram Katto Bhamin, IS IK. R, 104, referred to. 
SoHAN V. Mathura Das . I. L. B. 6 AIL 449 

219, — Suit for ahan 

of eompeuaaiion awarded for land aiquitcd far fMic 
ynuTfoaea, A auit waa brought by aomo of the co- 
diarera in a piitti of a mohal in which land had 
boon taken for public purpoaea under the fjand 
Aoquiaition Act, againat the other co-aharora in 
tho putti for the proportion due to them out of a 
sum of money which had boon awarded aa compen- 
aation for tho oequiaition of tho land, and which 
tho defondanta had received. ^^d,that the auit 
was ono for money had and received for tho plaint- 
iffs nao, and waa therefore cognisable by a Court 
of Small CauaoB. SoKan v. MaJLhura Baa, L L. R» 
S AIL 449, follouud. Umrai v. Ram Lal 

I. L. B. 7 AU. 884 

220, - — — Suit to recover 

ahare of profUa of imm viUagea — Pratnneidl Small 
Cauae Courta Act {IX of 1887), Sch. II, da. {4), {31), 
a, 23, d. ( 1). In a suit for tho recovery of a certain 
ahare in the profits of inam villages, of which tho 
defendant was the manager, tho only relief claimed 
by the plaintiffs being payment of money, namely, 
R13: — Hdd, that tho suit waa for money had and 
received for plaintiff’a use, and waa cognisable 
by tho Court of Small Cauaea. It did not fall 
under cl. {4) of Sch. II of tho Frovinolal Small 
Cause Courts Act (IX of 1887), aa it was not a suit 
for tho posaesHion of immoveable property or for 
recovoiy of an interest in such property. If the 
plaintiffs had alleged that the defendant had 
** wrongfully roooived *’ tho plaintiff’s share of 
profits, then tho suit would have fallen under cl. 
(31), Soh. II of the Act. Dauodar Gopal Dir- 
SBXT V, CRiVTAMAir Balrrisuna Kabvk 

I. L. a 17 Bom. 42 

* 22L Provincial Small 

Cauae Caurts Ad {IX of 1887), Sch. II, Aria. 13 and 
SlSmaU Cauae Court Suit— Suit far money had 
and reeeived-^eeand appeal^ml Procedure 
Cade, a. 680. Under a decree iiaasod upon an 
award a certain market was partitioned between 
the plaintiff and the defendant In the plaintiff’a 
share was a temple. The plaintiff, alleging that 
according to the award and the deem thereon the 
duties and weighment charges, oolleotcd in the 
market were allotted for payment of the expenses 
of the temple, sued the defendant to recover, for 
the pnrpoaes of the temple, certain dues said to 
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2. JURISDICIJON— coakL 
have been collected by the defendant in his diare 
of the market The suit waa instituted in the 
Court of a Munaif. Hdd, (i) that the suit waa a 
suit of the nature cognizable by a Court of Small 
Causes, and (ii) that the fact that the auit was 
instituted in the Court of a Munsif and not in a 
Court of Small Cauaea would not render the provi- 
aiona of s. 586 of the Code of Civil Procedure in- 
applicable. Kalian Bayad v. Kalian Rarer, I. Li 
R. 9 Bom. 269, followed. ByAukce Nundun Sen 
V. Mudhoo Ooopla, I. L. R. 1 Cak. 123, diaaented 
. from. Mahaubo v. Budhat Ram (1904) 

I.li.B.2eAll. 858 

228. -Provincial SmaR 

Cauae Courta Act (IX of 1887), Sch. II, Art. 31^ 
Juriadietion of Small Cauae Couria—Suit to re-, 
cover an aacertained aum aa profita of land — Second 
appeal — High Court — Pradice. Tho plaintiff sued 
to recover throe specific auma of money amounting 
to R447-11-0, being her share of the revenues and 
profits of threo sets of lands, alloging in her plaint 
that the money had been wrongly received tho 
defendant. Hdd, that the suit waa one cogniz- 
able by a Court of Small Causes ; and that, there- 
fore, no second appeal lay. Gtrjabai v. Raoru- 
MATR (1006) . . I. L. B. 80 Bom. 147 

228. Money illegally ezaoted— 

Suit for money illegally exacted from •jfiainti^'^ 
Mamiatdar'a orrfer— Bom. Ad V of 1879, a. 87. 
A suit for an amount less than H600, which the 

g laintiff alleged to have been illegally exacted from 
im by the £;fendant as rent^ under a Mamiatdar’a 
order, held to be cognizable by a Court of Small 
Causes, and not by a Subordinate Civil Court. 
Ganrsh Hathi V. Mehta Vyakkatbam Habjivan 
I.L.B.8Bom.l88 

224. Suit to recover 

illegal exadion of rent. A suit to recover an illegal 
exaction of rent will not lie in the Small Cause 
Court. SuRBo Churdxb Dobs v. Woomanukd 

Boy UW.B.tf2 

226. Suit to recover 

aaaeaatnent by Government o^iala levied wrongfully 
— Biatrid Judge, juriadidion of. A suit to re- 
cover Icaa than R500, levied as aaBCBsment by 
Government officiala, ia cognizable by a Court of 
Small Causes ; and therefore, under a. 27 of Act 
XXlll of 1861, no apeeial appeal lay. District 
Judges should ordinarily try such suits when 
brought in the District Courts and idiould not 
delegate the trial to their aaaistanta. RAitCHAy- 
DBA Bhixaji V . Collector of Batvagibi 

lOBoiiLSOff 

228. IRortgagp^Money decree od 

mortgage-hand. A Small Cauae Court has juriidic* 
tion to give a simple money-decree in a suit ' 
bond in which landed property is hypothewted. 

Doobhyab Boy v. Dulsikohab SnroK - 

UW.^MV 

S87. 

on mortgage^bond. The Small Cause Court W 
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jorisdlction in the case of a claitn for money due 
under a bond lor less than B600, where the property 
pledged under the bond is made liable. ISufoora 
SOOVDITBU V. Koylash Chuvdbb Bosi 

1BW.B.866 

888. 8uii io tnforu 

eotUract ^^ledging moveahU property. Plaintiff sued 
for recovery of a sum of money lent upon the plcdm 
of personal property, and asked that the moveamo 
property pledged might bo declared liable. Heldf 
that a Small &uso Court had jurisdiction to enter- 
tain a suit to enforce a contract pledging moveable 
property. ArPAVu Pillai v. Subbaya Muppkn 

8Xad.474 


889. Suit on bond 

hypothecating land. In a suit for money due on a 
b<»nd in which the payment is secured by mortgage 
of immoveable property, the Judge of a Small 
Cause Court is competent to try whether any debt 
is duo upon the bond or not ; but he cannot declare 
whether or not the particular land mentioned in the 
bond is charged for the payment of the debt, nor 
can ho attach the land in execution of the decree. 
Ram Suewux Sahoo v, Futto Roy 

18W.B.184 

WfiBB V. BcrcniDEM • , 14 W. B. 814 


830. - ■ * Suit to recover 

money on bond and to declare lien on property mort- 
gaged by bond. A suit, the object of which is not 
only the recovery of money due upon a bond, but 
also a declaration of the plaintiff’s lien on the pro- 
perty mortgaged by the bond, is not cognizable 
by the Small Cause Court. Ram Narayan Mu- 
KERjEx V, Sauoda Debi 6 B. L. B. Ap. 88 


23L Suit for enforce^ 

mnnt of hypothecation against moveable properly — 
Act XI of JS65 {Mofussil Small Cause Courts Acl)^ 
s. fi, A suit was brought in a Small Cause Court to 
recover a sum of money from the defendants per- 
sonally, and by enforcement of hypothecation of 
certain cattle by their attachment and sale. The 
cattle were in tho hands of other persons, who hod 
purchased them at an auction-sale in execution of 
a decree against tho original defendants, and who 
were added as defendanbt under s. 32 of the Civil 
Proc^ure Code, 1882. Hdd^ that the suit was not 
cognizable by a Small Cause Court, inasmuch as it 
did not fall under tiie category of a ** suit for money 
duo on a bond or other contract,” or of a suit 
for piTson^ property, or for the value of such pro- 
within the meaning of a 0 of the Mofussil 
I Cause Courts Act (Xl of 1866). Bam Copal 
Shah V. Bam Copal Shah, 9 W.B. 136, nad Codha 
Baik Bam, I.L.B.7 AU. 132, referred to. Su- 
^pal Szngb V. Jaibamqib I. L. B. 7 All. 865 

888. Suit for enforce^ 

0 / hypothecation against moveable property^ 
Ad XI of 1865, s. 6. A suit by the assignee of a 
'omstered mortgsM-bond hypothecating certain 
vrops to enforce the hypothecation is not a Small 
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2. JURISDICTION— eoRld. 

Cause Court suit within tho meaning ole. Oof Act 
XI of 1866, In which a second appeal would ht* 
baned by a 686 of tho Civil Procedure Coiio. 
i^ipol Singh v. Jairamgir, I. L. B. 7 All. 35, 
followed. Bam Copal Shah v. Bam Copal Shah, 
9 IK. B, 136, and Appavu Pillai v. Subraya ifup- 
pen, 2 Mad. 474, referred to. Kaixa I^iasad v. 
CUANDAK SiKOK . . I. Ii. B. 10 AU. 80 

988. Suit for order 

to enforce mortgage-deeree against person anti pro- 
l^y of defendant, A suit to obtain an order from 
tho Court that a decree upon a mortgage of a certain 
house should bo enforced against tliu iMTson and 
property ol the defendant, who hod piirehnsud tho 
house at auction subject to tho plaintiff’s mortgage, 
but hod subsequently removed tho matcwials of tho 
samo and m deprived tho plaintiff of his lien there- 
on, not being a claim for debt, damages, or for tho 
recovery of property, is not cognizablo by a Court 
of Small CauBca Oher Kurim v. Lala Siikw'Ax 
Lall 4 O. L. B. 801 

984, — Mortgage of 

moveable property’Suii for redemption. Where 
moveable property has been pledged in a mortgage- 
bond as security fer a loan, and tho amount due on 
the mortgage is tendered but declined, the mort- 
gagor’s suit for possession will Ho in tho Small 
Cause Court. But if there has biH$n tender and 
tho suit is for possession after ascertainment of 
defendant’s lien on the pro|Mtrty, tho Small (’aiiso 
Court has no jurisdiction in tho matter. Biidbo- 
TABINEB GnOBANY V. JUGORRMATU TbwARY 

16W.B.68. 

836. Moveable property— del 

XI of 1365, ss. 19 and 20^Iluts. Huts aro not 
” moveablo property ” within tho 'meaning of A(;t 
XI of 1866. Raj Chunokr Bosb v. Dharma- 
chamdra Bose 

a B. L. B. A. a 77 : 8 B. L. B. 610 note 
10W.B.4ie 

Ronmi Kaet Ghobb v. MAnABHARAT Nao. 

8B. I 1 .B. 614note: 10 W.B. 868 


880. 


Sale in rxecu- 


tion of decree of Small Cause Court — Bighl of pur* 
chaser. A hut is not ” moveable property” within 
tile meaning of s. 10 of Act XI of 1^. A Small 
Cause Court has no jurisdiction to soli a hut. A 
purchaser of a hut sold by a Small Causu Court in 
execution of a decree acquires no title to it Natto 
Miah V. Nandrani 

8 B. L. B. F. B. 608 : 17 W. M 809 


(Contra) Kasi Cdandra Duyt v. Jadovatb 
Ctcckerbucty 

^ 8 B. L. B. 618 note : 10 W. B^ 89 


887, — Jmtnoveable pre- 

perty^Adt XI of 1865, s. 19. Held, dbab, lot the 
purposes of the Ifofussil Small Cause Courts Aet. 
standing timber is not “moveablo” property 
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Nasit Khan KaratMt Khan^ 1, L» J7. 3 A(L 168, 

reforred to. Umbd Ram v. Dauiat Ram 

I.Ii.B.6 A11.664 

288. Sugar mUHr- 

MoviMt property, A stone eni^ar-mill was hM^ to 
bo moTCftblo or peraonal os distinguMhod from im- 
moveable property. Hubmunqal Simoh v. Athul 
SiNOH 4 E. W. 15 


889 . 7 VeM— Giw- 

ing aropo—^Moveahh property. Trees and growing 
crops aro not moveable property. Tovail Ahmud 
V, Baku Madhub Mookxbjeb : 24 W. B. 884 

240. Growing eropa. 

Growing crops are immoveable propc^rty*’ and 
ezeontion of a deereo of a Small Cause Court 
cannot bo had against them under s. 19 of Act XI 
of 1866. GuI'al Chandra Biswas v. Ramjan 
Sirdar . • 5 B. Ii. B. 194 : 18 W. B. 276 

Muhammad Silbman v, Satu valad Hakji 

6 Bom. A. 0. 90 


841. .■■ ■ — Suit for posMs- 

oihn of tree or ddivery of produce — Suit far definite 
guaniity of produce of tree, A Small C-auso Court 
cannot entertain a suit for the passession of a tree 
nor for the annual delivery of the produce, so long 
as the tree should be productive. But a suit for 
definite quantity of the produce of the tree, or 
the value thereof, may be entertained by a Small 
Cause^Court if the value be within the prescribed 
limit Shanti Lakshmikaraasamma v, Vbpa Vbm- 
SATRAMADAS 8 Mad. 287 


242. Suit for fruit 

upon treee-Suit for eompendotion for the wrongful 
taking of fruii upon ireea^lmmooealde property. 
When the damage ar demand does not exceed 
in amount or value the sum of five hundred rupees, 
a suit for the fruit upon trees, or damages in lieu 
thereof, is a suit cognisable in a Mofussil Court of 
Small Causes, the fruit upon trees not being im- 
moveable property, but being moveable property 
within the meaning of s. 0 of Act XT of 1806. 
Nasir Xhak V. Karamat Khar? 

I. la B. 8 AIL 168 

848. ThaUh. SuH 

to rpoover a thatch of a value less than R606 must 
be brou^t in the Small Cause Court. A thatch, 
especially when severed from tho house, is move- 
able property. Rajkumar Mookbhjee v. Fbar- 

RATH MoOXERJEE 


7 B. L. B. Ap. 41 : 16 W. B. 499 


1144 ^ Suit toreeom 

Muia UoiMe on the crope of viUagt landa. A 
suit to recover baluta leviable on the crop of 
village lands is not a suit for an interest in land, but 
, for a share (d produce severed from land, and is 
cognisable by a Mofussil Court of Small Causes. 
Nabu Fdu vl Nabo Sbidheshvar 

I. Ii. B. 8 Bom 8 


BMAIiL OAUBB COTJBT, HOEUBBIL 

— eemhi 

8 JURISDICTION-«oidd. 

845. Act XI of ms, 

a, 6-~~8uit hy vatandar mahara to recover *' aya '* 
^Immoveable pro^ly, what ia. A suit for baluta 
or aya is a claim in respect of a hak belonging to, 
and forming the emoluments of, an hereditary office 
amongst Hindus, and one in respect of immove- 
able and not moveable or personal property. A 
Mofussil Small Cause Court has no jurismetion 
to entertain a suit for such a claim. ITiero is no 
difference in principle between the haks of here- 
ditary officiating mahors of a village and the haks 
appendent to the hereditary office of a village joi^, 
for tho office of an hereditary priest of a tmple 
and its emoluments. The haks of tho former are 
not personal property. Avpana v. Naqia. 

I. la. B. 0 Bom. 618 


848. SuU for ahare 

of hakwartanee aUowanee. A suit by an alleged 
sharer in a hakwartaneo allowance to recover 
from tho defendant, who received tho whole of 
such allowance from Government, tho plaintiff’s 
share in it, was hdd not to bo a suit cognizable 
by a Court of Small Causes. Verkaji IjAKSHMar 
Deshfande V. Yyamurabai . 7 Bom. A. 0. 114 

847. Suit for malu 

kana aUowanee, A suit for a malikana allowance 
concerns the proprietary right in land. A dispute 
concerning it may bo regarded in the same light for 
the purposes of jurisdiction as a dispute concerning 
the proprietary right itsoll A suit therefore of this 
special description is not ono for a Small Cause 
Court Mahomed Karamotoollah v. Abdool 
Majeed. lB.W.206:Ed.l878,888 

248. : ActXIoflSeS, 

a. O.-^Suit to recover price of buffaloea after aide. 
A obtained an ikrar from B by which B pled^jed 
to A certain buffaloes which B purchased with 
money borrowed from A. The ikrar also stipulated 
that B would not alienate his rights in the buffaloes 
till the sum borrowed was repaid. A obtained a 
decree against B for the amount of the loan and 
attached the buffaloes in execution. HiiB attach- 
ment was sot aside at tho instance of C, who pur- 
cha^ the buffaloes from B after the date of the 
ikrar given by J? to A sued C (making B n 
party) in the Small Cause Court, pnrnng for the 
sale of the buffaloes pledged to him by % or, in 
default of that, for the sum due to mm. Hddt 
that such a suit was not a suit within s. 0, Act U 
of 1806, to recover personal property, or the yem 
of personal property, and was not cognisable hy 
the Small Cause Court Ram Gopal Iwah n Bam 
G oPALEtoAM • • • • 9W. Bhl69 


849. 


Maim JMM 

Becovery Act, ISSS^uit to remap mooea^ rj" 
perty. A suit to recover moveaUe prppfffQT 
toohed under eolour of the Bent Becovm^ 
(Madras Act VIII of 1866) is cemisaWe by a Owt 
of Small Ciauses oonstituted under Art S .m 


TI.\TUD BeO V. KVIXAFFA 


i unoer aob 
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SMALL CAUBB COURT, MOFU88IL 

2. JURISDICnON-HMmftr. 

860, Municipal teommiBBlonerB 

— Act XI of 18fi6, 0 . O^Snit against Municipal 
Commwioncra. S. 9, Act XI of 1805, is no bar to 
a suit against Municipal Comniissioncrs Ixsing 
brought in a Court of Small Causes. Hurisii 
C uuxDEB Talapattcr V. O’Bkiex 

14 W. R, 848 

86L — Municipal tax— iSfiaf to re- 

cover Municipal tax. A suit to it<»covor n Municipal 
tax is not cognizable by a Small ('aiise (..Vuirt con- 
stitute4 under Act XI of 1866. Looan v. Kttnji 

I. L. B, 9 Mad. 110 

868, Wratiglid os- 

mmeni of profession tnx-^Madrns District 3funt- 
riptditics .*lrf (Mad, Jet IV of 1SS4), ss. 49, SO — 
Vrovincial StnaU Cause Courts Act (IX of 1887), 
Sch, II, para, 1 — Order of a Local Coifcmment. 
The Municipality at Tnticoriii demancUHl U50 
as profession tax from the South Indian Railway 
Company, which bad alroady paid profcHsioa tax 
to the Municipality at Negapatam. 'Fhe company 
coni f (lied with the demand under protest, and sued 
the Municipality for a refund of the amount paid on 
the Small Cause Side of the District Muiisif’s 
(.’onrt IleM, that the Court hod jurisdiction to 
hear and dcUirminc the suit ; as. 49 and 50 of the 
Madras District Municipalitios Act of 1884 and Sch. 
If, cL 1, of the Provincial Small Cause Coiirtet 
Act (IX of 1887 ) are not applicable to such a suit. 
TuTICOKIN MUNTClPALTTir V. SoUTH iNniATY RaIT.- 

wayCo. . I. L. B. 18 Ma^ 78 

868, Provincial 

Switt Cause Courts Act {IX of 1887), Seh, II, Arts 
S rwl l3— Calcutta Munielj^ Consdulation Act 
(Deng. Act II of 1888), ss, 117 awl I19-^*iuit to 
rrrover occupier's aAcre of tax by the owner of a bus~ 
he. A suit by the proprietor of bustec land for the 
recovery of Municipal taxes from the owner of a 
hut in the busteeis cognizable by the Provincial 
Small Cause Courts. Buojonath Mittra t’. Gopi 
Shaeraiii L L. B, 88 Oalo. 886 

864, Order of Civil Court— 

Suit to set aside miscellaneous order of CivU Court. 
A Small Cause Court has no jurisdiction to sot 
iiside a miscoUaneous order passed by a Civil Court. 
nvxsEVDurR V. Kfodey Lall. 

lM,W,118:Bd, 1878,188 

866, FartuerBhip aooount— iSvif 

/or partnership aeeouni. A suit for an account of 
a partnondiip is not cognizable by a Small Cause 
Court. Shurrvt Chuhder Kub v. Ram Shun- 
xtn SuB^Mi • , 10 W. B. 814 

260, Ad XI of 1885, 

8. When defendant had been plaintifra ser- 
vant in charge of {daintiffs shops, on the under- 
fitonding that he was to be remunerated by a small 
share of the profits in Ueu of fixed wages, a suit to 
Tcitover the balance after deduction of such re- 
uiimexation was hdd to be a suit on a demand 
^pusable by a Small Gaiue Court, and not for 


8MALL CAUSE COUBT, MCFUBBIL 

— confd. 


2. JURISDICTION— cwifci. 
balance of partnership account. Ram Kakaye 
Shaha r. Bykoeteatii Suaua . 16 W. 89 


867, Suit involving 

question of jtartnership ncrounl. A, li, and C, 
the j(»int owners of an ostato, siuil thoir tenant in 
the Miinsif’s Court for rent ; the timaiit defeat^ 
the suit by proving paymunt of the entire rout to 
D. A then brought a suit in the Small Causo 
Court Against B for damages equal in Amount to 
the one- third of nnit due to him and the costs in- 
currerd by him and awarded against him in the rent 
suit in the MunsiCs Court. H ploodtHl that he liail 
oxpemded the shart^ of rent due to A for the lienefits 
of the joint eHiat4S and that A hacl eolleetiMl the 
rents of other inchals iMdonging to the joint est-Rte, 
and had not accounted for such nMits. Held, that 
the suit, 'L)cing one which involveil questions of 
partnership aec^oiint between thn joint proprietors 
of an undivided esiaUs could not lie entertained 
in a Court of Small Causos. Ramtomi Achahjei 
V. PEAHVMOHnX AcHAKJBB 

I. L. R. 6 Galo. 661 : 7 C, L. B. 667 
268. - Provincial 


SnuiU Cause Courts Act {IX of J8S7), Sch. II, Art. 
29 (c ) — Suit by a retired partner for the consideration 
due on account of his re.tiremieHt. A suit by a re- 
tired partner for money alleged to have been agreed 
to bo ^mid to him by the continuing partners in 
consideration of his rotiromont is not a suit fur 
balance of a partnership, and ii not excluded from 
the jurisdietion of a Comt of Small CaiiseM. Fauji 
Lai. V. Chanoa Mal . L L, B. 19 All. 518 

869, Settlement of 

accounts — Promise to pay balance. The plaintiff 
and defendant, having carried on businoRs in part- 
nership, settled their accounts and struck a bal- 
ance of R190, which the defendant agreed omlly 
to pay in a month. The plaintiff now sued in a 
Small Cause Court for the amount, not asking 
for an account to bo taken. Ildd, that the suit 
was maintainable. Maroiuthit v. Samutatha 
Pnj.AT . . I.L.B.81Mad.8e6 

800. JvHsdidim^ 


Suit for halancs due on a partnership aceounl^Addi- 
tion of prayer fot dissolulion of pasincrship^ivil 
Procedure Code, s. 848B. Whore a plaint oskorl in 
effect for the recovery of a balance alleged to have 
been struck on the winding up of a iiartnorship. 
Held, that the fact that a prayer for a declaration 
that the partnership had boon dissolved w*® added 
did not oust the jurisdiction of a Court of Small 
OaiiBos. Hdd, dso, that when a roferonoo is made 
to the Hi^ Court under a «46B of the Code of 
Civil Ftocodure, the Court which makos it, diould 
itato its reasons for consideiing the opinion of the 
Subordinate Court, with respect to the nature of 
^ho suit to bo erroneous. GHnoTV v. Jawaiiir 
1906) • L L. B. 88 All. 898 

201, Friaonera’ Teatimonj Aot 

XV of 1800)— Jfo/iifstf Small Cause Court 
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SMALL OAUSB COURT, MOFU8SIL 

— confrf- 

2. JURISDICTION— eonftl. 

Judyt of—DeftndafU in cnaUdy. A Juc^ of a 
Small Gftuse Court in the MofuMil could direct the 
jailor to bring up before the Court, at the hearing 
of the suit, a defendant committed to custody, 
under a 78 of Act VIII of 1860, without having 
iccourse to the procedure under Act XV of 1869. 
Kilabam Maji V. Nakayan Das 

6 B. L. B. 816: 18 W. B. 278 

868. FuTohaBe-money— Civil Pro- 

adurt Code, s. SlS^Suii to rteover purchatit- 
money — Swt hy purcluuer at Court sale when ddbtor 
had no eakaJbh interest. A suit brought, under s. 
316 (d the Code of Civil Procedure, by a purchaser 
at an ozocution-sale to recover the purchase-money 
when it is found that the judgment-debtor had no 
saleable interest in the property which purported 
to be sold, is not a suit of a nature cognizable 
by a Small Cause Court constituted under Act 
XI of 1865. Pachayappan v. Narayava 

LL.R.llMad. 869 

868. Prodneial Small 

Cause Courts Act {IX of 1887], Seh. II, Art. 11— 
Suit to recover purchase-money by purchaser ejected 
from ^possession of his purchase hy a third person. 
Whore a plaintiff brought a suit in the Small Cause 
Court to recover from the defendant the purchase- 
money which he had paid for a piece of land, but 
from which, however, ho had been ejected by order 
of a Civil Court at the instance of a third person, 

^ it was held that the exception to Art. II of the 
second Schedule to the Provincial Small Cause 
Courts Act (IX of 1887) was no bar to the main- 
tainability of the plaintiff’s suit, although, as a 
defence to the action, it may be ncccssaiy for the 
defendant to show that ho had a good tiuo. Gool 
Khan v. Tetah Goala . 4 O. W. N. 68 

864, - Beoeiver — Power to appoint 

receiver— Attachment and sale of hond-^ivil Pro- 
cedure Code, 1877, s. 268. A Court of Small Causes 
cannot appoint a rccidver. Bonds, therefore, on 
which recovery will be time-barred before the date 
on which a sale can legally bo made, which, by a. 
268 of Civil Procedure Code, 1877, is six months 
from the date of the attachment, cannot be made 
available for satisfaction of the judgment-credit- 
or’s debt. Nubsinodas Ruokitnathdas v. Tuiin- 
bam bin Doulatbam Z. L. B. 2 Bom. 668 

866. BeglBtration Aot— on 

bond under s. J2, Begistration Act, 1864. The 
‘’Court which had jurisdiction in a proceeding to 
enforce payment under the mvisions of the ^gis- 
tration Act^ XVI of 1864, ot a registered bond was 
the Court in which a suit for the amount claimed 
was maintainable. A Small CSause Court therefore 
had jurisdiction in an application under that sec- 
tion on a bond on which not more than R600 was 
due at the time of the application. Keshab Lal 
BIitxbb V. Masabdy Mundul 

4W,B.8.0.0.Bof.U 


8MALL GAUBB COURT, MOFU8BIL 

-eoaltf. 

2. JURISDICTION-«oiKd. 

Sbeemunt Sen v. Gobai Gaebb 

18W.B.189 

which was a suit under s. 63 of Act XX of 1800. 

866. Bond registered 

under Act XX of 1866, s. 53. A suit upon a bond 

T daily registered under the provisions of s. 60 
Act XX of 1800 for an amount less than R603 
is cognizable by a Mofussil C!ourt of Small Causes 
and under s. 680 of the Code of Civil Procedure, 
1877, no second appeal lies to the High Court 
against an order passed on an application for exe- 
cution of a decree made in such a suit. Bullov 
Bhuttacharjbb V. Babubam Chattopadhya 

I. L. & 11 Calo. 168 

867. ■ 'SLent~-Suii formoney for per- 

mission to tap date-trees. Suit for money for which 

^ ^0 agreed to let defendant tap certain 
trees and Appropriate the produce for a single 
season : — Held, that such a suit was not one for rent, 
but for the broach of a contract in respect of which 
a Small Cause Court has jurisdiction. Deb Nath 
Ghose V. Pachoo Mollah 6 W. B. Civ. BeC 8 

868. Suit hy land- 

holder against pureMser of produce of tenant's land 
for rent — Damages. B, who held a decree for 
money against 0, a cultivator, brought to sale in 
execution of his decree the produce of certain land 
occupied by G, and such produce was purchased by 
S. 'Ilie landholder, to whom 0 owed rent for tlm 
land, sued G and S for the amount of the rent, on 
the ground that under a 60 of the N.-W. P. Rent 
Act the produce of the land was hypothecated for 
the rent. Held, that the defendants could only bo 
held responsible ex delicto, and the suit was there- 
fore one for damages, and the amount claimed 
being under R600, one cognizable in a Court of 
Small Causea Shibba v. UuiiAsi 

I. L. B. 6 All. 618 

809. Suit for rent 

under agreement— Failure to prove agreement. In a 
suit for rent of a holding which the plaintiff alleged 
to be included within certain homestead land 
which ho owned in virtue of a sale-certificate in 
cimciition of a decree, the defendant nrg^ that the- 
said holding was expressly excluded from the cer- 
tificate. The plaintiff contended furtiier that 
the defendant had agreed to pay him rent for the 
land in disunte. Hdd, that the material issue was- 
as to the alleged agreement, and that, if the plaint- 
iff failed to prove it, the issue. would Ito as to 
whether the land belonged to him or to the defend- 
ant, and would require to bo settled iv the Civil 
Court. Khvdbbbam Biswas v. Kobal Budonju 
Dosseb .... 81W. B.878' 

870. Tenant osJ 

under-tenant— Assignment of rent—Sei-off. Tha 

ffi ntiff held an under-tenure within a jote-jnmniB 
I by B within D*s zamindari and under an assign-* 
ment from B paid to the nmindar D n snm of - 
mon^ as rent due B to D. Ultiniatd|y A IfOOEr. 
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SHALL CAUBB COURT, MOFUBBlXi 

— eoniA ^ 


SMALL CAUSE COUBT, HOIUBBIL 

— coM. 


2. JURISDlCrriON-HioiifA 

ing such payment^ rocoTercd tho lent from A by a 
acparato suit in which no pica of pa^picnt waa 
raised, and the latter again recovered his due from 
plaintiff a separate suit Hdd» that an action 
was not maintainable in the Small Cause Court 
against the zamindar defendant D, Held, that, in 
the absence of any authority from B to plaintiff 
to set-off his payment to D against tho rent duo to 
B, the Collector had no jurisdiction to try whether 
B owed tho plaintiff a sum equal to the rent, and 
that the Judge of tho Small Ohuse Court waa com- 
petent to try whether ^e plaintiff did pay money 
fur tho uso of B at B*s request, and, if so, to give 
plaintiff a decree for the same. Deanut Mueddl 
VL Bitssunt Moyee Dossia . IS W. B. 180 

271. iSfttii for use of 

land^Damages — Bent, Suit for rent or hire of 
land which defendant used and caused to bo used 
for passing and repassing to and from his steamer : 
—Hdd, that, if thcro was no express hiring, the 
defendant ought to bo sued for daman's for tree- 
(isHHing upon tho plaintiff’s land ; that if he agreed 
to pay for the use of a way across tho land, it 
would not bo rent, and that in either case the Small 
Cause Court was competent to entertain tho suit. 
Bri(?k V. i’oooooD . 6 W. B. B. C. C. Bef. 18 

272. — Suit for reni of 

hnd with buddings. In a suit for rent of land, 
whi-rc the princiml subject of tho entire occupation 
ia bastii land, the residue (if any) of the holding 
tx'ing merely subordinate, the Small Cause Court 
has jurisdiction. But when tho principal subject 
ia agricultural land, the building or buildings being 
mere accessories thereto, tho Small Cause Court 
will not havo jurisdiction. CnuNDEssuREB v. 
GllEKNATH Paedey . • • 24 W. B. 158 

278, Arrears of reiU 

of homealead, or haslu land, suit for — Provineial 
HmfiU Cause Courts Act (IX of 1877), Seh. II, els. 
7 and S, A Mofussll Small Cause Court has no 
jurisdiction to entertain a suit for arrears of rent 
of homcHtoad or bastu land under tho provisions 
of the Provincial Small Cause Courts Act (IX of 
1887 ). Uma Churn Mandal v. Bijari Bewah 
I. L. B. 16 Bom. 174 

874, Suit for sums 

stipulated to he paid for use of private path. A suit 
u|M)n the contract for tho paymnet of a stipulatod 
rum per mensem to tho owner for the leave granted 
hy him to tho defendants to use a path across his 
Isncl is cognizable by the Small Cause Court. 
WoovA PiBSAD Shaw v. Shumsheb Sibdah 

4W.B.8.C.O.Bef;iO 

875, — ... Suit on instal- 

ne^-boud for nuzzur or salami. Plaintiff sued in 
A Small Cause Court on an instalment bond for 
RSI. The bond had been executed for nuzzur 
or salami contemporaneously with the execution 
OK a Mttah and kabuliat^ by which the defendants 
^gmed to pay the plaintiff B335 a year for two 

as lent for certain land. The pottah and 


2. JURISDICTION-confd. 

kabuliat had not been registered. A previous 
suit brought by tho plaintiff, under Act X of 1850, 
had been therefore dismissed, and no oral evidence 
was admitted to prove the terms of tho pottah and 
kabuliat Held, that tho suit on the bomi was pro- 
perly cognizable by tho Small Causo Court as a 
simple debt duo under the bund. It was clearly 
not for rent, nor waa it an abwab or illegal cess ; 
whether it was nuzzur or salami was inimnieriaL 
Dinah ATH Mookerjee v. Debnath Mulmck 

6 B. L. B. Ap, 1 : 18 W. B. 807 


870. 


Suit 


far renf 
Whore a 


and a sum as penalty for non-payment. 
party sued for R17-8 as rent, and a like sum ns 
penalty ffor non-payment thcrcxif, it was held that 
ho waa in fact suing for a penalty equal to doiiblo 
the amount duo, and that a Small Cause Court was 
competent to entertain tho suit Hingun Suw- 
DAOUB V. BoISTUM CnURN OjAli 

6 W. B. Civ. Bef. 5 

877. Suit for ar- 

rears of rent and assessment of rate, A suit for ar- 
rears of rent of land fur which no rent has ever been 
paid, whore the plaintiff also asks for assussmeni uf 
tho rate of rent, is not cognizable by a Small (Taiiso 
Court. Gopeb Natii Chose v. Kedah Nath 
Chuckereutty. Kbdab Nath Cuitokeiiuittty v. 
Gopeb Nath Ghosb 88 W. B, 486 

878. Suit for rent — 

Act XI of 186f5, s. 6. A suit to assess rent at an 
increased rate upon the defendants and for a de- 
cree for rent at such rate in respect uf land situated 
in a town, and upon which either a house or shop 
stands, is not a suit for rent within tho meaning of 
8. 0, Act XI of 1805, and ia maintainable in tho 
ordinary Civil Courta and not in the Small Cause 
Cburta. Joy Kishorb Cuowdhbain v. Nubeb 
Buksk . • 17 W, Bb 178 


879. 


' Suit for rent of 
A suit for tho rent 


kind used for building purposes. 

' of land vasod for building purposes is not cognizablo 
in a Mufuasil Court of Small Causes. Fearee 
Bewah v. Nokoor Kubmokar . 19 W. B. 808 


Chuno Cuatterjeb 


V. Mosaiiroo 

aiw.Bbff 

Suit on instal- 


Gokhul 
Kandoo 

880. 

ment-bond for arrears of rent. A suit upon an in- 
stalment-bond given for arrears of rent ia cogniz- 
able in a Small Cause Court. Also a suit by a 
Judgment-debtor to recover money pawl by him 
to be applied in satisfaction of a decree umtor Act 
X of 1850, but not ao applied by the ilecroc-hohto. 
Srutt Churn Ghosal v. Mahomed AIiLY. Ta* 

a Brt . 

Suit on doeu- 


881. ■ — ■ — 

mM < for amm of md—Aa XI oj JS65, ». 6. 
A wit to recover Mreare of rent on • tanooa jmi- 
ViiuH, under which defendant had been appointed 
a to collect rente, having been filed before 
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— wM. 

2. JUBlBDICTION--eoiifA 
the Munsif, it was rvturnod aa being cognizable 
by the Court of Small Causes. The Judge of the 
latter Gourtp seeing that the instalment-bond on 
which the suit was brought was exactly in the form 
of a kabiiliat^ and that the defendant was in pos- 
session of the land for which the rent was claimed, 
referred the question of jurisdiction to the High 
Courts which idi that the money which the defend- 
ant contracted to pay, btdng rent, could not bo 
sued for under Act XI of 18(16. Fearev Moiiuk 
Rot Chowohby v. Assad Kuan . 18 W. B. 444 

882, — Suit far rent 

where there is no contract to fay it, A suit was 
brought in the Small Cause Court by a zamindar 
against a raivat for arre^ars of rent. The plaintiff 
allerad that ho had tendered pottaiis which tho do- 
fcnilant was bound to accept-, and tho defendant 
alleged that the ntnt spcclfit^ was such that ho was 
not bound to accept tho pottahs. lidd, that the 
suit was not cognizable by a Court of Small Causes, 
there being no contract betweem tho parties for the 
payment of rent Vxnkatachala Heddiar v, 
Nauayana Reddy .4 Mod. 898 

288, — Suit for arrears 

of pkidkar, A suit for arrears of rent of tho de- 
scription known as phulkar cannot bo tried by a 
Small Cause Court Gobind Sookool v. Gokool 
Buukut . 28 W. B. 804 

284. Act XI of 

lS65f s, 6 — Jurisdiction — Suit for refund of rent 
wAuntarily paid to a wrong person, A Mofussil 
Court of Small Causes has no jurisdiction under 
s. 6 of Act XI of 1865 to entertain a suit for a refund 
of money paid as rent, in which it is found that the 
payment was mode to a wrong person voluntarily, 
and under no mistake as to that person being on 
titlod to rocoivo it, but with the object of dofrauding 
an intermodiato tenure-holder. Ram Chano Duty 
V. Mosaz Santal • . I, L. B, 11 Gala 788 

286. Stttl /or rente— 

Suit at fuU rates after remission for pears— Ael 
XUI of mo, s. 3^'*SuiV-^Mad. Begs, XXVIII ' 
of 1802 and V of 1822, s. 2, A zamindari was at- 
tached in 1827, and the Collector, without authority 
from tho Board of Rovonuo or the Qovommont, 
remitted a portion of the tirvai, and continued 
suoh remission until 1842, when tho zamindari was 
restored. The then zamindar and his successors 
continued the remissionB, always, however, enter- 
ing the faisal rates in the pottahTand setting down 
the remissions as munasia In 1801 the plaintiff 
bqcamo lessee of the zamindari, and in 1862, pur- 
suant to notice, he tendered pottahs for Fasli 1272 
to tho defendant and the raiyats at the faisal rates. 
Held, first, that the fdaintiff was not precluded from 
raising the rents to the amount of the huoal assess- 
ment ; secondly, that the Act of limitation did not 
ai^y, an^ thirdty, that the plaintiff might sue in 
a Court of Small Qiuses for the rent for Fasli 1272. 
The word ** suit'* in the proviso of s. 3 of Act XLIl 
of 1860 referred to regular suits before a OoUector 


8MALL OAUBB COUBT, MOTUBBXL 

— cotitd, 

2. JUmSDlCnON— wiKiL * 
under Act X of 1850, and not to tho summary pro- 
ceedings under Regulation XXVIII of 1802 and 
0 . 2 of Regulation V of 1822. Adimulam Pillai 
V, Kovil CiiiNNA Pillai . 2 Bted. 22 

But see Ufpalapati Ganakaya Gabv v, Balavi 
Ramudu 2Mad.,476 

280. Suit for damages 

after noliu to quit or pay rent, A notice was issued 
on defendant roquiring him to quit tho land or pay 
ront, and defendant refused to do either. Plaint- 
iff therefore rightly brought bis suit for damages, 
rad not for rent, and tho Small Cause Court had 
jurisdiction to entertain it. But as tho Court re- 
jected the suit as being substantiiUly ono for rent, 
its Older was set aside, and the suit oidorod to bo 
lostorcd to the file of that Court. BnooDUN Mo- 
HUN Bose ti. Chundebnath Banebjee 

17 W. B. 68 

287. — Damages on 

aeeouni of rent-^uit for use and occupation^ 
Trespass^JSfectment^Mesne profits. The plaint- 
iff, alleging that tho defendant, with her permis- 
sion, removed a lock placed by hor on her house 
and took possession of it, sued in a Court of Small 
Causes for ** damages on account of rent ” of whioh 
idle was thus deprived. Tho Court, regarding the 
suit as one for use and occupation, made a decree 
in favour of the plaintiff. Held, that the suit was 
not lightly regarded as one for use and occupation , 
for tlm claim was not based on any contraot, oz- 
presB or implied, it should have been regarded as an 
action of trespass brought to try a question of 
title,— an action in whioh the Court of Small Cansos 
had no juiisdiotion. Tho plaintiff’s proper ze- 
meeW was by an action of o jootmont in the ordinary 
Civil Courts, to whioh, if he chose, he could 

a claim for mesne profits for tho period daring 
which tho defendant had boon in occupation. The 
decree of the Court of Small Causes was according- 
ly annulled. Jamnadab Bax Shivkob 

I.L.B.6BOXII.678 

288. “ Damages on 

account of renf **— Sutl for iiw and oceapaBonr^ 
Trespass’^Ejeelmeini---Mesne profits. The plaint- 
iff obtained a decree declaring him entitlea to a 
oertainhouse. He thereulKm gave to the defenda nt , 
who was in occupation, notice to pay him 
rent, and on default of such payment he sued tha 
defendant in the Court of Small Causes to reoom 
** damages on account of rent.** Held, thatthesnit 
was not maintainable in a Court of Small Causes, 
whioh could not be used as a medium for ejeot^ 
by indirect means, a person in possess io n ofjm- 
meveaUe property. Held, also, that the plaintor s 
suit was only maintainable as a suit for damagss 
on account of tzeqpass, and in sooh a sail ttmom 
be necessary for the plaintiff to prove pusseislen 
prior to the trespass, or to have obtainea a 

in ejectment wm^would relate 

of tho tm^oM. Iho plointifE UA obtalnoA 
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thing more than a deoif» doclaiing him to be the 
owner of the houeo ; but this did not nooeasarily 
import a right to immediate poBeeBsioo, nor could 
the plaintiif bo allowed to dopiive from it all the 
bcnefitB which he might derive from a decree in 
ejectment. Kaudas v. Vallabhdas 

I. L. B. 6 Bom. 70 

288. — . Suit lor the 

recovery o/ damages for the use and occupation of 
land. A suit for the recovery of damagee for the 
lien and occupation of land is within the juiiodic- 
tion of the Mofueiul Small Caiuio Goarte. 
Marhah Lall Datta e. Gobibullah Sabdab 

LUB.17Galo.641 

Ka£I Kbishna Taqobe a Iczatamnissa Kuatuii 
L L. B. 24 Galo. 667 

280. Provincial 

SmaU Cause Courts Act (IX of m?), Seh. Ih ArU 
7 — Suit for damagas for use and occupation of land, 
A suit for damages for use and occupation of land 
is cognizable by a Court of SmiJl Caueea Viba 
PiLLAi a Rakoasami Pellai 

I. U B. 22 Had. 148 

281. Suit for jWf— 

Provincial SmaU Cause Courts Act (IX of 1887]t 
Sch. Ilf Art. 18. A suit for arrears of jodi rent on 
favourable terms is maintainable as a small cause 
suit under Provincial Small Cause Courts Act, 
1887. VXRXATAGIKI RaJAR V. VbNKAT RaTT 

l.UB.21Had.248 

292. — ■ ■ ■ Provineiai 

Svudl Cause Courts Act (IX of 1887), s. IS and Sdi. 
II, Art 8-- dttfto for rent other than house-rent-^ 
** Suits of the nature cognizdtde in Courts of SmaU 
Causes'' — Second Append — Civd Procedure Code 
(vlri Xi F of 2882), s, S86. A suit for the recovery 
of rent other than house-rent docs not become a 
suit of the nature cognizable in Courts of Small 
CauBcs within the meaning of s. 686 of the Code of 
Civil Procedure because a Judge of a Court of Small 
Caases has been invested by the Local Government 
with authority to exercise Jurisdiction with 
tfiHpoct thereto under s. 16 and Sch. n Art. 8, of the 
Frovinciid Small Cause Courts Act, 1887. A se- 
cond appeal will lie in such a suit though the 
amount of value of the subject-matter of the 
original suit does not exceed R600. Vbdacbala 
Muduau 0 . Rarabami Raja 

. LUB.28Had.2S8 

(Confra) Soubdabax Attab v. Skrbxa Naicxab 
LUB. 88Had.647 
^ Bench and overruling the above 

893i - - Suit hy tenant 

/or earn pagmeiif of ren t CivU Procedure Code 
(Act XIV of 1882), e. SSS^Landkrd and tenant — 
Tenancy Art (VIII of 188S), 9.144. A 
Mwoen lani^loid and tenant of the recovery 
®y the tenant of excess payments ti^n by the 
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2. JURISDICTION— eonlA 

landlord in respect of the rent of the holding, and 
not exceeding R500, is a suit cognizable by the 
Small Cause ^urt, and under s. 608 of the CivU 
Proc^nre Code no second appeal lies. There is 
nothing in s. 144 of the RengAl Tenancy Act to 
ovorriclo the provisions of s. 608 of the CivU Pro- 
cedure Cotlo, as it detorminoB only the venue and 
has no l^aring upon the nature of the suit. Raroo 
Roy alias Ruxo Lal Roy v. HorjxiWAY 

1. U B. 88 Calo. 848 
4C.W. E.86 

884. f- Suit hy a land~ 

loid cigatnsf a tenant for a certain sum payidde hy 
him out of the rent to a thinl person by assignment — 
Whether such a suit is one for rent or for damages. 
Held (by tho Full Bench), that a suit by a landlonl 
against a tenant for a certain sum of money pay- 
able by him out of tho rent to a thinl person under 
assignment is one for rent and not for damages. 
Rutnessur Biswas v. Ilurish Chundcf Bose, /. L. 
R. 11 Ctdc. 221, reJerred to. Mohtdtut Alt v. 
Mahomed Faisidlah, 2 C. W. N. 4S5, approved of. 
Basanta Kuhabi Dbbvav. Ahhtttosu Chuckxb- 
BVTTY . 1. L. B. 87 Calo. 67 

4C.W.E.8 

886. ■ — Suit for rent 

in kind or its money value — Suit for rent-— Provineiai 
SmdS Cause Courts Act (IX of 1887), Seh. II, Art, 
35 — Bengal Tenancy Act (VIII of 1885), s. 3, el. 
5. A suit for produce rent or its money value 
is a suit for rent under tho Bengal Tenancy Act, 
and not a suit for damages for breach of contract ; 
such a suit is therefore not cognizable by a Pro- 
vincial Small Cause Court. Tajuddin Khan v. 
Ram Parshad Bhagat, 1. L. R. 1 AVi. 217, followed. 
Lachman Parshad v. Ilodlas Mahion, 2 B. L. R. 
Ap. 27 : 11 W. R. 151 ; JlfiiUiciS; Amanut Ali v. 
Cidoo Post, 25 W. R. 130 ; ami Jumrus Doss v. 
Causes Meah, 21 W. R. 124, zeforrod to. Shoma 
Mehta v. Rajabi Biswas . 1 O.W. H. 66 

886. Landlord and 

tenant— Buit for rent hy an assignee of landlord 
whdhcr suit for rent or money— Provincial Small 
Cause Courts Act (IX of 1887), Seh. II, Art. 8. 
K and U owned in equal share some lands apper- 
taining to a taliikh ; in execution of a docroo, K's 
share m all the lands and V's share in some of the 
lan^ were sold and purchased by one fi, who in 
Assar 1301 sold to the plaintiffs half of tho land 
and the whole of the rent ; plsin tiffs again sold to 
the pro formd dofendants h«^ of tho lands which 
' they had purchased and also half of the arrears for 
1300. Plaintiffs brought a suit for noovezy of 
the whole rent of 1300, tho persons to whom they 
had sold a portion of those anears being made pro 
formd d^ndants. The claim was not oxocodbg 
B600 in value. Held, that tho suit brought by tho 
assignee ag>dnst the tenant is a suit to recover tho 
rent within the meaning of Art. 8 of Sob. II of the 
Provincial Small Cause Courts Act. That tho money 
war. dee as rent at the time of tho assignmont 
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2. JURISDIGTION-conAl. 

and the assignmont did not doprivo it of that 
chanctor, so far, at all ovonts, aa the tenant was 
conoomod. 8ama Soondune Doaaee v. Briniabun 
Chunder Mozoomdoft Manh. 199: LaU Mohun 
Singh ▼. Tfofduchonath Ohoaet 14 W, JL 459 ; 
and Budoy Menu v. St6Mf, IS W. B. 344^ fol* 
lowed. liUa Bhugwan Sdhoy ▼. Swngesmr Chow> 
dhry, 19 IT. Jf. 41U dbtingaiahed. Muksab e. 
Loknatb Roy . . 40 .W.N .10 


287. — Suit hy an aa- 

aignu of amara of reni aftgr ihay foU dua, uMher 
cognizMe hy the Snud ICauae Cowl— Bengal Ten- 
ancy Act {VIII of 1885)t a. 3, avb-a, 5— Provin- 
cial SmcM Cauae Courta Ad, Seh. //, Art. 8. 
by the Fhll Bench (Bamxbjbs, J., diflflonting), that 
a suit brought by an afwignoo of arrean of rent, after 
they fell due, for the lecoveiy of the amount due, 
is a suit for rent, and therefore excepted from the 
cognizance of the Court of Small Causes. Skish 
Cbuvdbb Bosi V. Nachik Kaci 

L L. B. 87 Calc. 827 
4aW.N.857 

Mohikdra Nath Kalamabeu v. Kailash 
Chahdba Doora • 4 C. W. K. 606 

808. - — ~ - Provincial 

Small Cauae Courta Act (IX of 1887)% a. 15% Sch. //, 
d. S . — Sutf for remit with eroaa-demand for value of 
improvementa — Jufiadiction of SmaB Cauae Court. 
Pl^tiffs sued to recover anears of rent duo by 
defendants, and also prayed that the value of im* 
provoments due to the defendants might be made 
liable for the claim : Held, that the suit was one 
for rent, and triable by a Court of Small Causes. 
Kabunaxaba Kvbvf V. Munifkranan (1001) 
l.li.B.24Mad.86e 

299 . Provincial Small 

Cauae Courta Act (IX of 1887), Sch. II, Art. 31 — 
Suit for reml. A suit by a divided co- parcener 
to neover his share of rent from a tenant, and, if 
he should not bo liable, from the other co-parcenev 
in whose sole name the loose was executed by the 
tenant^ is substantially a suit' for rent and is not 
as against the co-parccner a suit for the profits 
of immoveable property belonging to pistil!, 
which have been wrongfully received by defendant’* 
within the meaning of Art 31 of the second Sche- 
dule of the Provincial Small Cause Courts Act 
Sbivivasa Raohava ATTABaAR V. Pichaikaran 
(1906) .. I. Ia B. 28 Vad. 184 

300. Bale-prooeede— Sail for re- 

fund of numeya paid under order of Court. A suit 
to recover a raund of moneys paid under an order 
of Court is not cognizable Ijy a Court of SmaU 
Causes. Gbish Cotvdbb Muxdul v. Doobqa 
Doss • L Iib B, 6 CalOi 494 

801. Act XI of 1865 

— CM Procedure Code, 1882, a. 295— Suit for re- 
fund of aaaeta paid in execution of decree. A suit 
under s. 296 of the Code of Civil Ptoceduro to com- 
pel fihind of assets paid in execution of a deerr e 


2. JURISDICTION-Hxmtf. 
to a person not entitled thereto is cognisable 
^ a Court of Small Causes constituted under Act 
XI of 1866. Shdki Bam v. Shib Lod, 1. L. B. 7 
AU. 378, dissented from. Habiraba e. Subba- 
habya I. L. B. 9 Had. 260 


802. Second append 

— Sak-proceeda, suit for ahare of. A suit one 
docroe-holdor against another for the money re- 
ceived by the latter on a division between them 
of the proceed of an execution-sale as his share 
of such proceeds under the order of the Cburt exe- 
cuting the decrees, is a suit of the nature cogniz- 
able in a Court of Small Causes, and consequently 
where the amount of such money does not exceed 
five hundred rupees, lib second appeal lies in such 
suit. Mata Pbasad v. Gaubi 

I.L.B,8A]1.69 


808. Civd Procedure 

Code, 1882, a. 295 — Suit for refund of proceeda of 
execution-aale. S and L held mortgage-bonds exe- 
cuted in their favour by the same person. S^a 
bond was dated the I6th Juno 1882, and was re- 
gistered, the registration being eompulsory, Ua 
bond was of prior date, the 30ui December 1880, 
and was not registered, the registration being op- 
tional Both instituted suits on their lx>nds against 
the obligor, and obtained decrees for sale of the 
property, the decrees being passed on the same 
day. The property was attached in execution 
of both decrees on the 14th August 1882. The 
sale-proceeds were divided by the C6urt executing 
the decrees equally between the parties by an order 
dated the 1st May 1883, notwithstanding that S 
claimed the whole on the ground that he was an 
oncumbranoer under a deem passed on a rogisdcr- 
ed instrument, and therefore entitled to imiit;^ . 
8, being dissatisfied with this order, brought a suit 
to recover from L the moiety of the sale-proceeds 
paid to him. Hdd, that the suit, being one to oom« 
pel the defendant to refund assets of an execution- 
sale which he was not entitled to receive, and to 
set aside the order of the Court executing the de- 
cree, which directed the payment of theassets to 
him, was expreasly allowed to bo brought under the 
provisions of the ponultinwto paragraph of a 206 
of the Civil Procedure Code, and could not be re- 
garded as a suit of the nature cognizable in a Court 
of Small Clauses. Suahi Ram v. Suib Lal 

LL.B.7A1L87S 

804. SuUformoney 

paid for property add where iudgmcnl-debkra had 
no intered— Provincial 8mm Cauae Courta Act 


{IX of 1887), a. 15. Hdd, that a suit to .. 
from a decree-holder money paid as the 
property sold in execution of a decree as the Jp- 
perty of the Judgment-debtors, on the ground thw 
the judgment-debtors had no saleable 
in the property, is a suit of the nature cogpwMO 
in Courts ol Smidl Causes within the nieaniiig m a 
686 of the Code of Civil Procedure. 
«.BodhKisbhb . . LIii&20AU.89 
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Neither Art 2 nor Art 35, cL (i), Sch. II of Act 
[X of 1887 ezclndcB such a suit nK>m the cogni- 
Eftnce of the Small Cause Courts. PaASAinrA 
KuMAB Khan v. Uma Charah Basra 

io.w.ir.i40 

306. Proaeda of 

immovedhU proptHjf — JwriaAidion — Adt XI of 186Sf 
8, 6 — jifoney had and reeeived-^ale of tmwro^ 
Co-aharera. The plaintiff and the defendant were 
co-owners of a certain talukh. The zamindar 
brought a suit for arrears of rent of the taluk, 
against the defendant, obtained a decree, and in 
execution of that decree sold the tenure. The pro- 
ceeds of the sale, after satisfying the samindar'a 
decree, were taken by the defendant, and the plaint- 
it! instituted the present suit to recover an S-nnna 
share tiiereof. Held, that such a suit was not cog- 
nizable by a Small Cause Court Main Prasad v. 
Ganri, L L R. 3 All. 60t dissented from. Ram 
C ooMAB Sen v. Ram Comul Sen 

1. L. B. 10 Oslo. 888 


800. Balvage— Stftl for atdvage -- 

Abandonment of froperty saved, A suit for salvage, 
c\*en when the saved pro^rty has been abandon- 
ihI by those in charge of it, is not cognizable by a 
Tuurt of Small Causes. Kishore SiNon v. Gum- 
KEsn Mookebjeb . . . 9 W. B. 269 

807. Taat— Svti for amount of 

trade impost — Suit for renf. A Court of Small 
Causes has no jurisdiction to entertain a suit to 
FTcdvor the amount of a trade inmost alleged to 
lie leviable from the defendant in common with 
all other persons carrying on the trado of weaving 
within a jNiTticular district Such a suit cannot 
be considered as a claim for rent Jagiiirdar ot 
Arneb V, Feriyanna MnuELY . 6 Mad. 317 


308. — Title, queetion ot-Provin- 

dal SnuU Causa Courts Act {IX of 1887), a. 23 
^laim to possession of land when title to land 
disputed— Second appeal— CivU Procedure Code 
(Aci XIY of 1882), s, 555— Ffuclicc. The plamtiS 
sued to recover 1175 ns the utpan (income) of 
certain lands. In his dofenoe the defendant raised 
the question of the title to the land. The plointifi 
obtained a decree, which was confirmed in appeal. 
Hdd, that the suit, although raising the question 
of title, was a suit cognizable by a Small Cause 
^rt, and that thoreforo under s. 686 of tho Civil 
mcccluro Code (Act XIV of 1882), no second 
^ppoal lay. Vieayak Oanoadbab Bhat v, 
^sbnabao Saxhabam Adbikabi (1001) 

LL.B.86Bom.626 


808. 


-Provinekd Small 


Courts Act (IX of 1887), a. 23—Quealion of 
rf . 0 / jdaint—Juriadiction of CivU Court — 

0 / HOo-XHtU Proeedura Code (Act XIV 
^1882), a, 686—AppeflL Where a plaint, having 
» SS the Small Cause Court under 

of Ae Provincial Small Cause Courts Act, was 
Wesented to the Munsif’s Court, together with a 
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2. JURISDICTION— coned, 
petition asking tho Court to como to a decision on 
the qnestioa of title, but there was no prayer for 
declaration of title to tho land, nor did (he plaint- 
ifi offer to pay any further court-fee : — Held, that 
the question of title could not be decided finally 
in such a suit^ and that the lower Apiiellato Court 
no jurisdiction to make a declaratory decree for 
title. Held, also, that a second apiieal was pre- 
cluded by a 686, Civil Procedure Code. Kali 
Krishna Tagore v. Izeatunnissa Khatiin, L L, R, 21 
Calc, 357, followed. Rash Bruaki Pat. Chow- 
DURY V. Sridhar Bblal (1902) 0 C. W. N. 687 

810. — - Title, question ot— Denial 

of tide of plaintiff hy defendant. Where the eaUMi 
of suit, as stated by tho plaintiff, appears to bo 
within the cognizance of a Court of Small Causei!i, 
the mere denial by the defendant of the plaintiff's 
right of title is not sufficient to oust the jurisdic- 
tion of tho Court. If it reasonably appars to tho 
Judge that a bond fide question of right, which is 
not withiji his jurisdiction to decide, is fairly raised 
in the suit, his jurisdiction ceases. Ammat.t.u Am- 
MAL V, SuRnu Vadiyar . 2 Mad. 184 

811. — -- — ^ — .... QueMon inci- 
dentaUy arising. If a bond fide question of titlo 
arises incidentally in a Small Cause Court suit, tho 
Court should determine it Alauikisami Naikrr 
V. Innasi Udayam . L L. B. 8 Mad. 187 

812. — — — - Right to cut 

trees. A Court of Small Causes may try incidental 
questions of title which are indispensable to tho 
decision of^ the claim before it, — e.g., a right to 
land on which depends a party’s right to out trees. 
Radiia Churn Gakqooly v. Guoaditur BAnADoon 

16 W. B. 166 

818. - — Suit for pro- 

duce of land. If the right of the plaintiff bet a ques- 
tion raised in a suit brought in a Court of Small 
Causes for recovery of value of produce, it is quite 
open to the Judge of the Court of Small Caiis(*H to 
try it and determine it incidentally to tho main 
1 in tho suit, — ^tho right to tho produce 
. Darma Ayyan V. Rajapa Ayvan 

I.L.B2Mad.l81 

814. Suit for damages 

for loss of produce. Tho jurisdiction of a Small 
Cause Court is not ousted in a suit for damages for 
oarrying away the produce of certain land when tho 
defendant sots up title to tho land in answer to the 
claim. Per Turner, C. J. — When a suit is brought 
in a form in which it is cognizablo by a Small Cause 
Court under Act XI of 1865, tho Court cannot 
decline jurisdiction if it appears that incidentally 
a question of titlo is raised which it has not juris- 
diction to determine for any other purpose than 
tho decision of the suit before it. Under such 
oireumstanooB, tho Court may, however, properly 
grant a reasonable adjournment that tho ques- 
tion may be litigated and detormined by tho pro- 
per tribunal. ICinappa Mudali p. McCarthy 
I.L.B.8Mad.l89 
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816. Ad XUI of 

JSfiO, Flamtiif Buod dofcndant in tbo Small CauBe 
Court for damagoB for having cut down and re- 
moved troefl from plaintilfa land- Ihifondant 
pleaded that ho waB entitled to do ho under hia 
pottah. Hdd^ tho Court had juriadiction to try the 
question of tho gonuinonesH of tho pottah. Raohu 
Ram Biswas v. Ram Chandra Dobay 

B. L. B. Sup. Vol. 84 : W. B. F. B. 127 

Sbumbuoo Chowduby V. Combs. 2 W. B. 179 

Ram Jrebum Koybb v. Suahaiadkb Broum 

8W.B.886 

^ SuNKUB Lall PATTtrric V. GyawaTj Ham Kadxb 
'^Dhamim 18W.B.104 

But see Ihayat KHak v. Rahmat Bibi 

1. L. B. 2 All. 97 

and Pachoo Rarhb v. Gooroo Chithn Dass 

16 W. B. 668 

818. Quedion of 

amount due on bond mortgaging land. Whero an 
ijara constituted a mortgage of tho renta as a Been- 
rity for an amount duo on a bond, with a Htipula- 
tion tiiat tho balance after paying tho jumma pav- 
ablo by tho mortgagor should he applied by tho 
moxtga^ in payment of tbo bond: — HM, that 
the Small CauBo Court had jurudiotion to try what 
amount was due on the bond, and also to try tho 
question of payment by moans of the ront asBigned. 
Mobima Chvxdxb Mookxbjbx V. Ram Chubh 
Rot . . 8 W. B. Civ. Bet 18 

817. • Suit for amare 

of mdihana aUowance^Act XI of 1865^ «. 6. A 
sold a diaro in immovoablo property to Jlf by a 
re^istorod deed of sale, which containod tho follow- 
ing provision : The said vendee is at liberty 
eiUier to retain poBsession himself or to sell it to 
somol ono oIbo, and he is to pay R26 of tho Queen’a 
coin to me annually (as malikana) which he had 
agreed to pay.” M mortgaged the property to 
B, who obtained poBHOBHion ; and. after tho mort- 
gage. tho annual payments provided for by tho 
de^ of sale ceaBod- Tho roprcHentativoa of the 
vendor sued M and B to recover arrears of maii- 
kana. the amount sued for being loss than B800. 
HM, upon a preliminary objection made with 
refnmoe to s. 686 of tho Civil Proooduro Code, that 
the intention of the legialaturo as exprefwed in 
8. 6 of the Mofussil Small CauBo Courts Act (XI of 
1866) was that directly and immediately involving 
questions of title to immoveable property should not 
he cognliahlo by the Small Cause Courts ; that in 
the present suit such a question was directly in- 
volve ; and that oonBequently s. 686 of tho Code 
had no applioation and a second appeal would lie. 
Mohomed Kanmut-uOah v. Abdooi Majeed, 1 N. 
W.205f and Bhawan Singh v. ChaUer Kuar, AU. 
WoMy Notee (1882) iid. referred ta Peatonji 
Bmnji V. Abdoci Atfiima% L luB. 6 Bom. 463 ; 
qMb Ewainr. Abut Eusain, LL. B. 4 AO. 134, 
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and Xadureeeur Mookerfee v. Oooroo Chum Moo^ 
kerjea, 2 C. It. R. 388, distinguishod. Ghubaman 
V. Bamj . L L. B. 9 All. 681 

818. - — Sail for arreare 

of rent. In a suit for arrears of rent a Small Cause 
Court may dooide whether tho renting has taken 
place, and pM juc^mont for the amount claimed, 
without adjudicating upon tho plaintiff’B title. 
SuDBTRAMANIYA AyYAN V. VXLAYUDA DrVAB 

1 Mad. 212 

819. • - ■ ■- Denial of title. 

A Small Cause Court has no juriHdiction to try a 
suit for ront whore tho defendant bond fide sets up 
by way of defence that tho title to tho land in re- 
spect of which tho root was claimed passed from 
the plaintiff to others since tho creation of the ten- 
tinoy between tho plaintiff and defendant, and 

that the rent claimed had acorued due idter the 
determination of the plaintiff’s title as lan^ord. 
VXNKATAOHALAM V. TUlMMA NaiXAN 6 Mud. 84 

820. -^Mahomedanlaw. 

The seven heirs of a deceased Mahomedan under 
an agreement among thomsolves. took equal shares 
of 14 annas of his estate and allotted 2 amuw to 
rohaUllah. i.e .9 devoted the profits to charitable 
purposes under tho management of ono of their 
number. On the death of such manager, throe of 
the heirs sued his tenant for a proportion of rent 
equal to their shares and threo-sovenths on account 
of rohalallah. Tho remaining heirs opposed the 
claim in regard to rohalallah. which they said the 
plaintiffs had no right to collecfe. and which could 
only be collected by the mutwali appointed by the 
deceased manager, urging that, if the Court did not 
admit the appointment of tho mutwali. it would 
have to decide whether collections should be made 
by the heirs in equal shares or in shares allowed 
by the Mahommedan law. [EM, that tho suit 
ought not to bo entertained by tho Court of Small 
Causes. Kobskm Bux v. Nombbbo 

20 W. B. 349 

821. Tmutg— Acf IX of 13N 

(Provineial Small Cauee Courta Ad), Sch. II, d. 
(18}-^maU Cauae Court auit—SuU rdating to a 
truat^uit to recover money fuid to legal pradiHonar 
to institute suite, but not ao expended, Edd, that a 
suit in which plaintiff claimed from the de- 
fendant^ tho refund of certain moneys alleged 1^ • 
the plaintiff to have been paid to the dofiradant. 

a legal practitioner, for the punoso of institut^ 
certain suits, but not to have been so expendM. 
was a suit which was within the oogniianoe M a 
Court of Small Causes, and was not a suit relating 
to a trust, within tho meaning of oL {13) of the se- 
cond Schedule to Act IX of 1887. Kobib-Wi^ 

IBM COMMIBOIAL BAinOHa COBYOBATIOM W. MU- 
HAMMAD Ismail Khah (1901)^ B. 24 Alt 208 

m fywMrfAgfi 

Oaute OoutU Aet {IX of 188T), ML II, A 
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Svit for mnmey borrowed by a ir%ule€ from his eo- 
trustees otU of moneys belonging to the trust estate^ 
*' Suit rdaiing to a trust ^^-^-Jurisdietiou of StnaU 
CauH Court. Ono of acveral trustees of a charity 
|)er8onally borrowed from other trustees some 
moneys belonging to t)io estate of tho charity, and 
gave a promissory note therefor. The other trus- 
tees subsequently instituted a suit in tho Small 
Cause Court to recover the amount : Held, that tho 
suit was not ono ** relating to a trust,’* within the 
meaning of cl. (IS) of Sch. II to the Provincial 
Small Cause Courts Act» and that the Small C^use 
Court had juriMliction to try it. Sundaralim- 
uAM Chetti V. Mariyappa OnsTTi ( 1002 ) 

LIi.B.26Had,200 


823. — Promncial Small 

Cause Courts Act (IX of 1887), Sch. II, d. (ISy-^ 
Suit relating to a trust — ApTpointment of plaintiff 
under trust deed on a sadary-Suit for unpaid aod- 
ary— Jurisdiction of Small Cause. Court. By a 
(IocmI of tnist, the settlor vested a press in trustees 
with the object of conducting a newspaixir, and 
ap(x>inted plaintiiT as editor and manager, on a 
fixed salary. Plaintiff acted, but subsequently 
resignerl. On a suit being brought by plaintiiT, on 
the Small Cause side of the Subordinate Judge’s 
Court, to recover the amount duo to him by way 
of salarv between the date of the trust de^ ana 
tliat of ms resignation : Hdd, that the Small Cause 
Court had no jurisdiction to try the suit If tho 
plaintiiT had a cause of action, it was to enforce 
the performance of tho trust in so far as it related 
to him, and tho suit was barred, under el. (J8) of 
Sch. II to the Provincial Small Cause Courts Act. 
SUHRAMANIA AYYAR V. PANDI DOBAISAMT TaVRB 

(1902) . I. li. B. 26 Mad. 868 


- Provincial Small 


824, — 

Cause Courts Act (IX of 1887), Sch. 11, Art. 18-X3ift, 
condnietion of— Hindu law— -Suit relating to a trust. 
A Hindu executed in favour of his daughter on 
instrument in the following terms : ** 1 have heie- 
hy given to you to bo enjoyed as stridhanam after 
niy death 2,320 fanams out of 0,0(X) fanams which 
Ti*miiin as kanom on the land T. . . . The pro- 
portionato rent on 2,320 fanams is 366 imras. 
'This quantity of paddy . . . shall bo enjoyed 
by you and your sons and grandsons hereditarily 
by receiving the same from my sons.” After oor- 
tam clauses, restricting the mode of enjoyment and 
the power of alienation the instrument proceeded, 
m the event of tho said kanom being paid, that 
money shall be ceoeived by my sems, and shall be 
invested in some other property, which may bo 
approved of by you and your sons and by my sons, 
and from that property you may receive income 
yearly and enjoy the same.” In a suit by a grand- 
donee to recover his diaxe of w inoome : 
that the suit ” related to a trust ” within the 
the Frovinoial Small Cause Courts Act, 
II, Art 18. Kbubea Aytae v. Vythuha- 
. tIhB. 181 Ciid. 8 Ba 
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825. — Provineial 

Small Cause Courts Act (IX of 1887), Sch. II, Art. 
18— Suit by tem^ manager against his predecessor 
for damage sustained by tempU — Suit rdaiing to a 
trust. A suit by the inanagi*r of a timiplo against 
his prodoccBBor in olTico for damages sustained by 
tho tomplo owing to tho negligence of tho defend- 
ant is not cognizable by a Court of Small CaiiHes. 
KbISHNAYYAR V. SoU.NDAUAR.iJA AyYANOAR 

I.L.B.21Mad. 246 

826. - Suit against 

person coUcetiug or receiving snbacripioM for build- 
ing a temple— Trustee— Civil Procedure Code (Jc^ 
XilV of 1882), s. 30. A person collecting aiuH n- 
ooiving subscriptions for tho purpose of biiililing 
a tomifio, in imrsiiance of n n*soliilioii come to at 
a meeting of the com in unity, liolils them in the 
capacity of a trustee, and a suit in itfspi^ct themof 
should be filed, under h. 30 of the Civil Procedure 
Code, in a Subordinate Juilge’s (.'ouii/, and nut in a 
Small Cause Court. Maiiomeii Natiiurhai r. 
Hvssn I. L. B. 22 Bom, 729 

827. Wages — Suit for icages against 
European British subject. A suit for wages under 
R6(), alleged to 1 h) due from a Euroxx^an British 
Bubjoot to a native, can bo tried in a Small C^itse 
Court in tho mofiissil. IIaujae Beu v. Cook 

6 B. L. B, Ap, 81 : 144W.J8. 428 

828. Wrongful distraint to 

recover value of goods distrained for rent under Mad. 
Act VIII of 1806, s. 27 — Partiejt ^Procedure, A 
suit to recover tho value of goods distrained for 
rent under Madras Act VIll of 1866, and forcibly 
carried away from tho person distraining, may bo 
maintained in a Court of Small Causes umlor s. 27 
of tho Act. Tho suit may be brought either by 
the landlord or tlio person aiithuriziHl to distrain. 
A petition and summons and onktr, after hearing 
tho parties and their evidence, appear to lie the 
fitting mode of exercising the jurisdictiun. Vada- 
HALAl 'J'HIBUVANA TEVAR V. CaRUPPKK SeRVAI. 
Zaiumdab or Saittub v . Cabuffex Seuvai 

4 Mad. 401 

829. - Provinrial 

I StnaU Cause Courts Art (IX of J 887 Art. 36 (j}*— 

Madras Bent Recovery Act (Mad. Act VlIl of 
1806), s. 15— Civil Procedure. Code (Art XIV of 
J8S2), s. 040Br—Svit for the voliin of proprty 
iUegaily retained— Jurisdirf ion of Stnalj Cause 
Courts. Certain moveable properly having bexm 
distrained under s. 16 of the Kent Recovery Act 
(Madras), 1866, such distraint was set aside and 
tho property or^nxl to bo restored t-o tho owners. 
That ordor not having been carrieii out, the owners 
filed suit on the Small Cause side of the Courts of 
the Subor^nato Judge and the District Mumdf 
for tho value of tho property so illegally rotainod. 
Sdd, that the suits were not excepted from the 
jurisdiction of tho Small Cause Courte by Art. 8 
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\j) of Sch. II of tho Provincial Small Cause Courts 
Act, 1887. Chakbauhabudu v. Venktiabamayya 
I. L. R. 22 Mad. 467 

880. Provincial 

Small Cause Courts Ad {IX of 1SS7), a. IS, 
Sch. II, d. 3S (iy-€onvpcnsaI\on for iUegal distress^ 
Civil Procedure Code {Ad XIV of JSS2), a. SSd — 
Second appeal— Limitation—Hent Recovery Ad 
{Mad* Ad VIII of ISfiS), s. 7ft— Cause of action 
complde on date of iUetjal distress. A jilaint alleged 
that jdaintiffs had for long cultivated certain land 
as tenants under defendant, that they had raised a 
crop of paddy, moAsiiring about 6 tjarces, and stororl 
it in throe heaps on tho land, that one of tho plaint- 
iffs had paid all tho kist that was due to defendant, 
but that defonclant had taken unlawful possession 
c»f two of tho heaps of padcly, moasuring about 5 
garces, under tho pretext that ho had distrained 
them, 'llio prayer was for an order directing de- 
fendant to deliver to plaintiffs about 5 garcea of 
grain, woith 11250, at R50 per garce, in respect of 
tho two heaps of paddy of which ho hod takon un- 
lawful possession. 'I'ho distraint was mado on 
25th January, 1808, and tho suit was instituted 
on 26th July on tho same year : — Held, that tho suit 
was in substance one for compensation for illegal 
distress or attachment and not for the recovery of 
specific property, and that, in consequence, it was 
not a suit of the nature cognizable by a Court of 
Small Causes, and a second appeal lay. Held, 
also, that tho suit was barred. ITio wrong was 
complete and the cause of action arose w'hen tho 
unlawful distress was made. Yamuna Bat Rani 
Sahiba v. Sdayya Kavundan, /. L. R. 24 Mad. 
JJ8, distinguished. Pamu Saxvasi v. Zamtkdab 
OF JaVafub (1901) . 1. L. R. 26 Mad. 640 

.7. PRACTICE AND PROCEDURE. 

(a) Execution of Decbee. 

1. — Power of exeoation--CAange 

0 / furisdidion. A Small Cause Court in which a 
decree is passed is competent to entertain an ap- 
]dication for its execution, even if the debtor’s 
residence and moveable property are situate in a 
place which has since the decree been excluded 
from. that Court’s jurisdiction. In such execution 
the ooorse to bo pursued was that pn^scribod by 
BS. 285 and 280, Code of Civil Procedure, 1859. 
Kodoo Mundul V. Shushee Sbikhub Sikcak 

16 W. R. 227 

See Anonymous. 

B. L. B. 8up. VoL 886:9 W. B. 176 

(Contra) Mansuk. Mosundas v. Shivbam Devi- 
8 IN 0 .... L L. B. 2 Bom. 6^ 

Gbisb Gbundeb Kub v . Kbisto Geundeb 
Ohobb 18 W. B. 128 

Anonymous • . 8 W. B, 8. O. O. Bet 7 

S, Mode of ezeoutloib— /nferesf 

t'n movetUde property, power to nU—Ad XI of 
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1865, aa. 6 and 20. A Small Cause Court can sell 
tho undivided right, title, and interest, of a de- 
ceased debtor, to which the defendants succeeded, 
in tho moveable property in satisfaction of a decree 
obtained against the defendants without infring* 
ing the second proviso of s. 0 of Act XI of 1805. 
Until the judgmont-erecRtor has exhausted that 
mo(U of proceeding, he is not entitled to proceed 
against the dobtor^s immoveable property under 
B. 20 of tho Act. Ahobalasgo Chetty v. Venkata 
Kbistnamma . ... 6 Mad. 276 

8. ■ Execution of 

decree — Suit against member of undivided family, 
A Court of Small Causes has not power to do more 
in execution of a decree against an undivided 
member of a Hindu family than issue process for 
tho attachment and sale of tho defendant’s un- 
divided right, title, and interest in the family move- 
able property. It would bo for tho purchaser at 
such a sale to obtain a partition. Ivahvkin v. 
Grithambabien • ... 6 Mad. 812 

4. ; Ad XI of 1865, 

aa. 19 and 20 — Rights and interests of judgment^ 
dddor under bond pledging immoveable property. 
The rights and intoroats of a judgmont-^btor 
under a mortgage-bond hypothecating to him 
immoveable property are not saleable by a Court 
of Small Causes. A sale of snob rights by a Court 
of civil judicature, by virtue of a certificate issued 
under tho provisions of b. 20 of Act XI of 1805, 
is the proper mode of execution. Buddoo Mull 
V Mauaboof . • - SB. W. 129 

6. - Power of Court 

to attach salary— Civil Procedure Code, 1882, as. 
223, 268. A iMbfussil Court of Small (hrases must 
adopt tho machinery of b. 223 of the Civil Pro- 
oeduro Code in all cases wheiE execution is sought 
against persons or property outside its local juris- 
diction.. Such a Court therefore cannot attac^ 
the salary of a public officer whore tho same is 
disbursed outfiiclo its local jurifldiotion. Hossein 
AUy V. Ashdosh Oangody, 3 C, L. R. 30, follound. 
FabbatiCiiaran V. Pancbanand 

LIi.B,6A11.248 

6. Transfer for exeoutloii— 

Act XI of 1865, a, 2(1— Transfer to, and execution 
by, Munsifs Court— Sale of land—Certifkaie not 
fled— Title of purchaser. A decree pasm by s 
Subordinate Judge’s Court on t^ SmaU CauBO slao 
was, after tho abolition of the BaldConrt» tmni- 
ferrri by the District Court for exeoation to a 
District Munsifs Court. Tho District Mnnsif, on 
tho application of the oieditor, attaohod sod Km 
certain land. No apidioation was mado hy w 
creditor for a certificate as provided hy|s. 20oi M 
XI of 1865, nor was any objeotioa tahon^to too 
exocution-prooeodings fay tho debtor, lbs cm* 
ditor, having porohased tho land, sold it tO"* 
who, in attempting totakopowsiaion was isoiM 
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bjr the debtor. In a enit to obtain pofleesaion 
of the land that N was entitled to recover. 

NaoIbiddi V. Ramanna . I. la. B. 7 Had. 692 

7. Aa XI of im, 

B. 20~^nnl Proeedun Codo^ 1882, a. 223~~Smatt 
Cawe decne of Svhofdinate Jvdge^Exeeution 
agadfut immoveedtU propertft—Co^ordinate jurisdie- 
Hon of Svbordinate Judge and DUtriet Muneif-— 
EreeulHon bg DiAridt Mvneif. The Court of a 
Subordinate Judge and that of a Dietriot Munaif 
had juriadiotion over certain immoveablo pro- 
perty. A Small Cause decree of the former 
Court having been sent by the Subordinate 
Judge to tile Court of the District Munsif for exe- 
cution against tiie said property under the provi- 
sions of B. 20 of Act XI of 1886, the application 
for execution was lejeotod by the Munm on the 
ground that this procure was illegal. Held, that 
a 20 of Act XI of 1886 was not modified by s. 223 
of the Code of Civil Procedure, and that the Mun- 
sifs Court was therefore bound to execute the 
deoteo. Kahavabama v, Raboa 1. L. B. 8 Had. 8 

(6) Nbw Trials and Rbvibws. 

a Act XI of 1866. 8. 21- 

Jfevfeie— ^tintfafton Ad, 1877, Art, 173. S. 21 
of Act XI of 1886 held to beinforce, notwithstand- 
ing die right of review given to Smdl Cause Courts 
in the mcnusBil ^ a 823 of the Code of CivO Pro- 
cedure, 1882. T^ere the eiroumstances of a ease 
arlmit of a new trial, an application for such new 
trial is governed by a 21 of Act XI of 1886 ; but 
where the droumstances of a case do not admit of 
a new trial, but do admit of a review, then the 
time within which an application for review should 
be made is to be governed by Art. 183, Sch. 11 of 
Act XV of 1877. Madon Mohok Poddar v. 
PlTBNO CUUNDBA PUBBOT L lib B. 10 ColO. 297 

9. Civil Procedure 

Code, 1877, as, 623, 624’---PoiBer to grunt new trial 
of eaee irted hg predeceeBor. A Jud^ of a Mofussil 
Sniall Cause Oiurt was AeU tohave juiisdiotion to 
direct a new trial of a case tried by his predecessor, 
^ 21 of Act XI of 1886 not having bem repealed 
by the Civil Procedure Code. 1877. Per Gabtb, 
( 7 . J.— -The Judge, however, in paling with appli- 
tttions for new trial under a 21, should have regard 
to^e nde laid down in a 824 the Code of Civil 
”^o<»dve. Skumsbbb Ally a Kubxut Shah 

1. L B. 6 Oalo. 286 : 6 O. L. B. 649 

lOi New tfidofex 

ouBBr^Ee-opening of coBeugaiinit uU the de^ 
It may be oompetent to the Judge of a 
™s]l Cause Court on heai^okieof the defradants 
to set aside an ex parte decree as to all, if justlee 
^^eiies it 8 the obieotfon ii one whioh is 
J^non to the ease ai all. bnt he Is not bound, 
the deoree is set aside as to one defendant 
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to intorfero with the decision against othors who 
do not object. Dookrrb Khan v. Rajsssurnb 

Rahbb 16W.B.871 

Fraudulent eon- 

fcBBton of judgment — New tri^d, A Small Cause 

Court Judge may on the ground of fraud and false 
personation grant a new trial whore judgment has 
boon passed on a confession of judgment. In the 
maUer of Hvbo Monbe Dosser . 17 W. R. 48 

12. Application for 

new trial, ground for^ompuiation of time pre* 
BCfihed for applicati^ An error as to ^to in Iho 
summons to plaintiff’s witnessos is sufficiont 
ground for sotting aside an onler dismissing his 
suit. The time prescribed by Act XI of 1886, 
s. 21, for an application for a re-trial is exclusive 
of the date on which tho suit ivas dismissed* Bi- 
soy Gobind Deb v. Muddun Ram Pal 

18 W. B. 464 

18. - Third apjdiea- 

Hon for new trial. A third application for a new 
trial in a Court of Small Causes is not admissible 
under s. 21, Act XI of 1885. Dhonnoo Chow- 
DHRY V. Buxshun . 12 W. B. 266 

14. - - Non-appearance 

of defendant— Apfdication to set aside ex parte der 
eree. There is nothing in the first part of s. 21 
of Act XI of 1886 showing that an application 
in accordance with that portion of tho section is 
limited to the first occasion on which a defendant 
puts in an appearance to a suit. Whore therefore 
a ease is adjourned from tho date fixed in the sum- 
mons to any later date, and on such later date a 
defendant is prevented by sufficient cause from 
appearing, and in Mault of such appearance an 
ex parte decree is given against him, he may apply 
under tho first part of s. 21 for an onler to set 
aside such decree. In the matter of Doyal 
Mistbeb V. Kupoor Chund 

I. L. B 4 Calo. 818: 8 O.li. B. 482 

1 6 .. — Procedure — Depoaii 

of amottnl of dccrcs and coats. A defendant 
desiring a new trial of a case decreed against him in 
a Small Cause Court must deposit in Court the 
amount of the deoree passed against him and costs, 
at tho time of pving notice of his intention to applv 
for the now trial. A subsequent deposit, though 
made within seven days from tho date of the dod- 
sion, will not entitle the party to ask for a new 
trial. Semble : The next sitting of the Court ” 
mentioned in s. 21, Act XI of 1886, refers to the 
next Bitting after tho decision complained of; 
and the words wit).ln the period of seven dave 
from the date of the deolBion ** apply to cases in 
which the Fittings uf the Small Cause Court are 
not held consecutively by reason of the same 
Judge being the Judge cf more than one Court 
Kailab Giundba Sanhel V. Dowlat Srbkh 
6 B.L.B. Ap. 67:14 W.&48 

17 a 


▼oil ▼ 
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(6) Nxw Trials and Rxviiws— coRftl. 

16. .. Ihponi of 

amount of docreo and costa. If an application for a 
roTiow of ju4gmont made by a defendant in a 
Small CauBo Court be in the nature of an applioa* 
tion for a now trial, the amount of the decree, 
though made payable by inetalmontfi, muiit be 
deporitod in Court, under e. 21 of Act XI of 1865. 
Navboji Pbstanji V. Mansukh .Tayachand 

6 Bom. A. 0. 70 

17. • Dapoaii of costa. 

Act XI of 1865, R. 21, dooH not require a plaintiff 
applying for a new trial to deposit the costs of the 
defendants. Mohima Chundrr Roy v, Hub- 
NATR Chunoo ... 18 W. B. 446 

18. ^Nctica of appft- 

cafion. Where one of the provisions of s. 21, Act 
XI of 1865, is not complied with, — e.p., whoro no 
notice of an intention to apply at the next sitting ; 
of tho Court for a new trial is given,— an application j 
for a new trial cannot be entertained. In fc I 
Pttambar Sadhv Khan . 6 B. L. B. MO note ! 

8.C. Prtumbab Shadoo Khan v, Doya Moybb ; 
Dossbn . . • • 18W.B.17 

19 . .... Practiee^Noiiea 

of application — Review — Civil Procedure Code 
(Act X of 1877), a, 823, Tho notice clause in s. 21 , 
Act XI of 1865, is applicable only to those oases j 
whole a new trial cannot be applied for within seven i 
days after tho judgment, in oonsoquenoo of there 
l^ing no sitting of tho Court. 'Whore the appli- 
cation is made within seven days, the notice is 
unnecessary. If tho grounds upon which the new 
trial is moved are pro^r grounds for granting 

a review, tho applicant is entitled to proc<m under 
s. 623 of tho Code of Civil Procedure without ze- 
'■ortlng to Act XI of 1865. Ratan Kbishbn Pod- 
dab V. Raguoo Nath Shaha 

I. L. B. 8 Colo. 287 : 10 O. L. B. 875 

See ISAN CnuNDBB Banebjee v. Lughun Gope. 
Kbmp tA Prem Nabain Singh 

L L. B. 6 Galo. 809 : 6 C. L. B, 588 

20. ** Nexi aiUing of 

the Court** — Judge holding two offUea. Where tho 
same person holds tho office of Judge in two Small 
Cteuse Courts, and sits for tho first half of the month 
in one Court and for the remaining half in the 
other, the next sitting of either Court after tho 
close of its half monthly term would be on tho 
first day on which the Judge sat again in that 
Court. BLkDHim Chundbb Biswas v, Okhoy 
Chitndnb Biswas. Gopbb Mobun Banebjee v. 
Sbbexanto Bosb . 18 W. B. 108 

HI, — Afg^ieation 6^ 

fore eueeution of decree had been taJein out for new 
trial An application presented to a Small Cause 
Court on the 26th May to set aside an ex parte 
dioreo obtained, on the 14th Ifarch, where no pro- 


(h) New Tbials and Reviews— could. 

cess had been executed for enforcing the decree^ 
was hdd to fall within tho first of the two provi- 
sions in s. 21, Act XI of 1866. Shojonbb Dossia 
V. Dhuronee Dhub Ghose • 16 W. B. 226 

22. — Notice of ap- 

plication — Next sifting of Court. A judgment- 
debtor in a Small Cause Court on the day (28th 
July) of her arrest in execution of an ex parte d^ree 
deposited the amount claimed and mivo notice 
under s. 21 of Act XT of 1865 that on the next day 
of the sitting of the Court she would file her grounds 
for a new trial. 'J'he Court next sat on the 1st 
August and she filed her application on the 2nd. 
Hdd, that the Judge of tho Small Cause Court was 
right in proceeding to hoar tho application instead 
of going through the formality of telling her to first 
give notice and apply again. Vaughan v, Lall 
&AND Ghose . . . 16W.B.881 


28. Ex parte deoru 

eddained on forged bond. Petitioner specially rogis- 
terod a bond, brought it into a Small Cause Courts 
and, without serving tho obligors with any sum- 
mons, got an ex parte decree against them and 
shortly after took out execution. The judgment- 
debtor appeared within thirty days of the decree 
and applM for stay of execution on the ground 
that the bond was a forgery. Execution was 
stayed on security given, a re-hearing was wanted 
in tho presence of both parties, the original decree 
was reversed, and a fresh decree given. Hdd, that 
in this state of tho facts tho Small Cause Court had 


jurisdiction to grant a review and fresh decree, 
and that the procedure laid down in s. 21 of M 
XI of 1865 was followed as far as it was applic- 
able. In the matter or Mohun Sahoo 

11 W.B.24ff 


84. 


Second omdi- 


cation for new trial An application having tmea 
made to a Small Cause Court Judge to set aside 
an ex parte decree, the Judm found from the re- 
cord that tho defendant had been personally served 
with a summons. He according^ requested tto 
pleader to tell his client to be present three days 
after to bo examined. As neitnor the applicant 
nor his pleader was present on that date, the Jn^ 
rejected the application without issuing notice 
on the opposite party. A second application 
was then made under s. 21, Act XI of 1866. Nm 
that the communication to the pleader was an. in- 
formal proceeding, and as applicant had not bM 
Bummond in due form his application should not 
have been rejected in ms absence, and tho JiW 
was bound to hear the second applioatiom 06^ 
Chundbb Rot «. Abman Shhikk . 15 W. Bi w* 

SB. 

new irial--Depeeit of decretal amount or oooajjtr 
Procirieud Small Cauee Courts Act (iX ef 
0 . 17. It is a condition precedent to thejpaaWp 
of a new trial that in aocoidmoe witt 2 m 
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MOFOTSlt j B MAll OAU8B OOTOT. KOFUBSIL 

A IRACnCB AMD PROCEDURE— eoiitf. 

(A) MlW ToULBAMDRBVnWS— comIA 

*”P*_*^> 17 tlM Piovincl*! Small Canae Courti 
1887i an applicant Bhoiild at the time of pre- 
fS? A Application for new trial doporit in 
vourt the decretal amount or tender Bccarity for 
payment of the same. Hamnuami v. KwrUa^ L L. 

M. 13 Mad, 178, dinHontod from. Jooi Ahib v. 

Bishbn Dayal Singh . I. L. B. 18 Oalo. 88 

i^views of judgment of a Small Ckiise Court as 

‘“JS* , governed by 

a 023 of the Civil Procedure Code, 1882. 


I 3. PRACTICE AND FROCEDURE-^oiiAi. 
j (e) Rxfbbingi to High Coubt— eontf. 

, „ Anahd Chandra Maeumoar v, Gobabdhah 
1 • . B. L. B. 8up. Voi. 467 

! 5 W. B. 8. C. O. Bef. 19 

I Kamihjsb Soonoureb Chowdhrain r. Mudhoo 
SOODUN Mookrrjbb . 91 W. B. 876 

Bank of Bengal t*. Currie 

8 B. L. Ba 896: 12 W. B. 489 

As to what is to bo referred— 


26. 


ProuAwrt Cod,. 1882, «. m. Li 824 

S'l/ ®/ Vrtdeammr. 
^ 23td Febnia^ 1888 the Sudoidinato Judge of 
TinnevoUv dumu^ with coat, a Small &uao 
suit on tie ground that the plaintiff had not ae- 
«iw the attondanoo of hia wilnoaaea. On 29th 
February ^ plaintiff proaentod a petition for ro- 
view on which notice was dirooted to iaane. but ho 
did not desalt m Court the amount of the ooata 
payato under the decree. On 17th April the peti- 

♦ !?* *^™K- *•"> Judge d&t. 

ed that the Mtitonor ahonld “firat** depoait the 
Muimt of ^ d^ndanl’a coata under a 17 of the 
^incial Small Otuae Oourta Act, which waa 
acooidingly done on the following day. On 21st 
proceeded on gronnda 
iwaitionoif in a 624 of t^ Code 
J>". hearing before tho 
O^tmg Judge, who had aaanmod 

barge of the Court between the iMt-mentioned 
^tea s he ratortainod the petition, but diamiaaml 

””™iion petition 
Against order dismissmg his petition. HdtL bv 

’^’^7 *•“ provialona of a 17 of the 

Small Otuae Courta Act aa to the depoait 
“bet" •PP'*?*"®?. ^ «• not «»n. 

kS dir^ty. IUMA8AMI v. 

™ • I- L. B. 18 Mad. 178 

(«) Rmnnrcn to Hian Coubt. 

^ C0”‘ «» no» ««•*» 

wmS hJ iL®* 9*^^ PWcoduro Code of 1882 
for a 22 of Aot XI of 

fo ewentiSi ^ •mbjaoea qneationa arUng 
^J>ioh it “ questions in a suit^ 

was formerly held could not bo referred.] 

*• UBoop Ghubdib Patbb n Jadoo Mottbe. 

6W.&aaO.Bef, 7 


8tt Gujendro Mohun Shaha v. Eastern Ben- 
I GAL Railway Company . . 18 W. B, 146 

and how the reference is to bo made — 

: Dinonatu Addy 0. Weller . 7 W. Bo 10 

27. Ground for referenoe— Ap- 

jiieaikn o/ parites. A Small Cause Court should 
not make a reforonco on a simple point merely on 
tho appliciktion of tho pirtics, unless it onturtains a 
doubt upon the question. Hurisji Oil under 
Talaputtur V. O'Brien . . 14 W. B. 948 

98. Questions arising on appli- 

cation for new trial— Act X of 1867, a i— 
Act XI of 1865, a. 22. When the Judgment of a 
Small Oauso Court is colloii in question by one of the 
Mrtios on a point of law* such as that damages have 
been assessed on a wrong priiieiplci his proper course 
is to apply for a new trial. Tho facte not being dis- 
puted, tho Judge may grant a now trial as to what 
amount of damages were sustained ; and in deter- 
mining that question, he may alter his opinion os 
to tho principle on which damages ought to bo asses- 
Bod, and upon tho now trial assess them on tho pro- 
per principle, A question of law raising on an ap- 
plication for a new trial was a quest ion which might 
be referred to the High Court for its opinion os a 
question within the meaning of s. 1, Act X of 1807, 
arising at any point in the proctscdiiigs previoue 
to tho hearing of a suit. The hearing in a new 
trial is a hearing within Act XI of 18G5, a. 2^ 
An application for a new trial is a point in tho pro- 
ceedings provions to the hearing. Isan Chandra 
Sing v. Haran Sirdar 

8 B. L. Be A. C. 186: 11 W. B. 626 

29. Ad XI of 1865. 

A point arising upon tho application for a new 
trial may be referred to tho High Court. Nobo 
Goomar C^uoxebbutty V. Koylash Chunder 

Baroobee 17 W. B. 616 


80. 


Change of Judges pending 


reflarenoe— Second reference by aucceaaor of Judge 
in ease already decided. Where a cose was deter- 
mined by a former Judge of a Small Cause Gourti 
contingent upon tho opinion of the High Court 
upon the question submitted by that Judpi, and 
the parties hod an opportunity of appoariag and 
bemg heiud in tho High Court before the Judges 
ozpressed their ofumon : — Hdd, that» when that 
opinion was expressed, the case was at an end* 
and that it w«a iic^lar for a Judge who had 

17 E 2 
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SMALL OAUBB OOUBT, MOTUBBIL 


SMALL OAUBB COUBT, MOBUBBIL 


A PRAOriGB AND PROCEDUBE-eoii(A 


8. PRACnCE AND FBOGEDURE-eoMU. 


(e) Bsiirihob to High Coitbt— coiieU. 

foooeeded to tho Judge who refbrred the caee to in- 
terfere in the matter. Umanuhd Rot e. Bhownb 

7W.M86B 

(d) MlSGBLLAirBOUa Casbs. 

8 L - Act XI of 1886. a. 46 and 

■. 8 O-*Poi 0 er of ekrk of SmaU Caiuo Court 
A clerk of SmaU CauHe Court is not authoriied to 
■ign the copy of tho judgment and certificate alluded 
to in a 20, Act XI of 1886. Anonymous 

a W. B. a o. O. Bel 7 

aa. - - B. 61— PotiMf to iiivutSmaU 

Canut Cbttft Juigt wiih powers of Principal Sudder 
Ameen. S. 51, Act XI of 1805, did not autho- 
rise tho Local Govemmont to permanently and 
unconditionally invest the Judge of a Small CSause 
Court with tho powers of a principal Sudder Amcon. 
Tho section only contemplated an occasional 
investment of tim powers, and one contingent 
on tho state on tho business of the Court Bun 
Kooub a Damodub Dass . 6 B. W. 66 

aa — a. 61— Powers of local Lcaic^ 

hture-^udges of Small Cause Courts, Hdif that 
in permanently investigating under s. 51 of 
Act XI of 1865, the Judms of the Courts of 
SmaU Causes at Agra, Allahabad, and Benares, 
with the Mwers of a Principal Sudder Amcon (Sub- 
ordinato Judge), the Local Government did not 
exceed its power or oontravono tho law, although 
tho occasional investiture of SmaU Causes Court 
Judges by name from time to time, with the 
powers of a Principal Sudder Amcon, may have been 
the mode of procedure contemplated 1^ the Legis- 
lature as the one likely to be ordinarily adopted. 
Bifee Kooer v. Damodur Dass^ 5 N. W. 55, im- 
\ pugnod. Cbostbwaitx v. Hamilton 

LI..B.lAU.a7 

84. ExeeiUiou of 

dcercc of SmaU Cause Courts against immovoailU 
propertff-^Powers of Judge of Smedl Cause Court 
The Jud^ of a Court of Small Causes, who has been 
duly invested with the powers of a Subordinate 
Judge under the provisions of a 61 of Act XI of 
1866, has ** general jurisdiction " within the moan- 
ing of s. 80 of that Act, and can consequently, 
under the provinons of that section, enforce a dome 
under that Act against the immoveable property 
of the Judgment-debtor. Qopal «. Nanxu 

I.L.RlAlLeS4 

86 . Power to Inweet Small 

Oauie CoortB with insolTenay Jurladfotton 
' —Civil Procedure Codc^ 7577f a 5— d. XX, as. 

Tho effect of a 6 of the Code of Civil 
Procedure (Act X of 1877), coupled with the se- 
oond schedule to that Act, was to render the whole 
^ Oi. XX (relating to insolvent debtors) of the 
Obde, including a 860, inapplicable to Courts of 
SmaU Causes in the mofnssil, notwithstanding the 


(d) Mi801LLANB0U8CABX8--C0ll6U. 

words "any Court other than a District Court** 
and any Court situate in bis district** which 
occur in that section. Consequently, the Govern- 
ment Resolution No. 2133 of tne 3nl of April 187A 
investing the Judge of the Court of SmaU Causes, 
Ahmedabad, with powers, under the said chapter, 
to adjudicate in insolvency matters, was ulfra 
vires and invalid. Lallu Ganish v. Rancbbod 
Kahandab . I. Ii. B. a Bom. 841 

By the CivU Procedure Code Amending Act XII 
of 1879, a 360 is made applicable to SmaU Cause 
Courts, so that such a resolution would now appa- 
rently he valid. 

88. PYeBentatlon of plaint— 

Former order returning ptaint-^Prooineud SmaU 
Cause Courts Act {IX of 1887), ss. 23 and 27. IVheie 
a plaint in a suit for damages was presented to a 
Judge of a Small Cause Courts and it was found 
that it had formerly been presented to his prede- 
cessor, who was of opinion that the Court had no 
jurisdiction to try the suit and returned tho plamt 
to the ^ntifl under s. 23 of Act IX of 1887 
Ildd, tnatk the order returning the phunt being 
final under a. 27 of the Act, the Jud^ could not 
admit and register tho plaint until that order had 
been set asideu In re Hausambhai Aboulabhai 
LIaB.aOBom.S88 

87. ■ ■■ - - ' ■ " — ■ ■ — •Jurisdictio n ■ 

SmaU Cause Suit-Subordinate Judge inmeted 
with SmaU Cause Jurisdiction— SmaU CauH Suit 
tried bg a Subordinate Judge under his ordinarg 
jurisdieticn— Appeal. Where a Subordteate Judge 
invested with SmaU Cause Jurisdiction tried a 
SmaU Cause suit under his onunMy jurisdiction i— 
HM, that the oharactor of the suit was not altered 
by mode in which the Subordinate Judge had 
exercised his jurisdiction, and that Uui decree, being 
final, was not appealable to the District Court 
Shankabbbai V. Somabhai (1900) 

I.IaRS6Bom.417 

BMALL CAUBB COUBT, PBBBIDXBOY 

TOWBB. 

1. JuRUDlOnON- 

(а) Gbnebal Cases 

(б) Abky Act 

(c) Bbbaoh 01 PBOMni OF 

Mabbiaoe . 

(d) Damaois fob Bbeaob of 

Ck)NTBAOT . 

(s) Dbcbib, Sun on 
(/) Immoveable PBOFEBirr 
(p) Imsolvenot 
(6) Legacy, Suit fob . 

(f) IfAiNTENANoa, Suit JOB • 
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SMALL OAUSB 00X7BT, FBBBZDBNGT 
TOWMB— could. 

1 JUBISDICTIOH— COfIcU. 

O') Movxabli Pbopkbtt 11866 

(1;) Rbgistratiok Act, 1866, ss. 

52, 53 ... 11868 

(Q Rsvxnui .... 11868 

(m) Sbt-off .... 11868 

(n) Titlb, QuBsnoN of . . 11869 

(o) Trover .... 11870 

A Practice AND Procedure — 

(а) General Gases 11871 

(б) Leave TO SUE . . 11871 

(e) New Trial . . 11872 

(d) Reference to Hioh Court 11874 

(e) Rehearing . 11870 

See Civil Procedure Code, 1882, s. 111. 

8 O. W. XT. 748 

See Claim to Attached Property. 

I. L. B. 18 Oalo. 896 
I. L B. 80 Galfl. 778 
4G.W.Xr.470 

Su Habeas Corpus, Writ of. 

I. L. B, 1 Gale. 78 

See Jurisdiction. 

1. L. R 81 Galo..840 

Su Sanction fob Prosecution — 

Power to grant Sanction; 

I. L.B, 87 Bom. 180 

Su Small Cause Court Befebenob 
I. L. B. 81 Galo. 1001 

Su Superintendence of High Courts 

Civil Procedure Code, 1882, a 622. 

LL. B. 18 Bom. 648 

Revocation of Sanction. 

I. L.R 87 Bom. 180 

Act ZV of 1888, 1.80-- 

Su Damages— Measure and Assessment 
of Damages— Breach of Contract. 

L L. R 86 Bom. 886 

- Bombay— 

Su BxEOunoN OF Decree— Transfer 
of Deobeh for Execution, bio. 

LL.RlBom.88 

Su Plbader-^ppointmbnt and Ap- 
I. L. R 8 Bom. 106 


Galoutta— 

See PtEADiR— A ppointmxnt and Ap- 
pebanob . . 1 B. L. R A. G. 46 

8 Ind. Jur.M. a 188: 7 W. R 888 

See Calcutta Municipal Consolidation 
Act (Ben. Act U of 1888), a 135. 

0G;W.M.480 


SMALL GAUBB GOUBTp FBBBIDBNGY 
TOWMB-^mild. 

Madras- 

See Hindu Law— Contract— Assign- 
ment OF Contract . 4 Mad. 176 

1 Mad. 160 

execution of decree of— 

See Bailment . 6 R L. R Ap. 81 

Jurisdiction of— 

See Arbitration— Awards— Validity of 
Awards, and Grounds for setting 
them aside . I. L. B. 80 Gala 807 

See Attachment— Subjects of Attach- 
ment-Trust Property. 

I. L. R 88 Galo. 674 

See Negotiable Instruments, Summary 
Procedure ON . 8B. la.RAp.10 

jurisdiction over- 
see Hiipi Court, Jurisdiction or— 
Calcutta— Civil. 

I. L. B. 89 Galo. 488 

See Superintendence of High Court- 
Civil Procedure Code, 1882, s. 622. 

7 G. W. N. 48 

I. L. R 80 Galo. 688 

law of— 


trial— 


See Gontbaot Act, a 27. 

14 B. II.R76 

... practice and procedure of— 

See Civil Procedure Code, 1882, a 108. 

I. L.R 81 Galo. 869 
I. L..R 80 Bom. 880 

. — practice and procedure; new 


See Withdrawal of Suit. 

L L. R 89 Galo. 889 

reference to High Gourt from— 

See Letters Patent, High Court, gl. 1A 
8 R la. R 418 


suit on decree of — 


See Right or Suit— Decrei^ 

0 s 800 

llnd. Jar.ir.B.920 
I. Ii. B. 8 Oslo. 484 
10 B. Ib B. Ap. 86 
L Ib B. 6 Calc. 884 
L Ib B. 8 Bom. 7 ; 888 
I. XbB.8Bonul 

. book of— ~ 


Am JBvioshos— Civil Cass, 

KsouB Boommis— Small Caou 
Coon. FBOouomos ix. 

e A lb B. 788, 780 not. 
7AIb&Ap.«l 
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BHAXiL CAXJBE OOUBT, PBESIDBVOT 
TOlFirS-coiiftf. 

1. JURISDICTION. 

(a) Geniral Cases. 

1, EztenBion of Jorisdlotlon by 

Act XV ofl888 — IK of 1850, m. 63^ 
AboMiohnuiiA of excess. Whilst the pocimiAry 

S irisdiotion of the Small Cause Court was limited to 
1,000» the plaintiffs brought a suit for that amount 
for damages for broach of a certain contract after 
abandoning the excess, and in that suit they elected 
a non-suit under s. 53, Act IX of 1860. tteU, 
in a suit brought in ri'spect of the same damages tor 
the full amount due to them, that the plaintiffs wore 

In tSTformcr suit, from renivcring the full amount 
sued for. Simson v. Goba Chand Doss 

I. li. B. 9 Gale. 478 

2. Adding sum to legal claim 

fbr purpose of giving Jurisdiction—Aci IX 

S 1850, s. 28-^Aei XX VI of 1864, s. 2. A plaint- 
cannot jurisdiction to the Small Cause 
Court bv adding to his claim sums which he could 
not^ under any circumstances, bo entitled to recover. 
Sikhur Chund y. Sooringmull, 1 Hyde 272, distin- 
guished. Bonomally Nawn V. Campbell 

10 B. L. B. 198: 19 W.B. 20 


BMAU. OAUBB OOUBT, VBMJJmSOT 
TOWNB-eoii/d. 

1. JURISDICTION-^sonld. 

(a) Geeeral Cases— eoidd. 

Sargent, C.J. — Pritnd fade the word ** defend- 
ants*’ in cl. (6) of a 18 has the same meaning 
in mh of the three cases in which that clause gives 
jurisdiction to the Court ; and as the word clearly 
includes non-British subjects among the dofondants 
over whom the clause gives jurisdiction if they are 
** resident *' or *' personally work for gain ** within 
the territorial limits of the Small Cause Court, it 
would bo a strained construction to hold that it did 
not include them among the defendants over whom 
the clause gives jurisdiction on the ground that they 
are carrying on business” within the limits. 
Although it is true that a non-British subject who 
does not jwrsonally carry on business within the 
territorial limits of the Court does not make himself 
mrsonall^ subject to the municipal law of Britidi 
India, still, by establishing his business in British 
India, from which business ho expects to derive 
prodt, he aocopts the protection of the territorial 
authority for his business, and his property resulting 
from it, and may be fully regarded as submitting to 
the Courts of the country. Girdhar Damooar 
V. Kassioab Hiragar • 1. L. B, 17 Bom. 662 


9 , Abandonment of ezeeBB— : 6. 

Claim Bd within pecuniary limits of jurisdiction. 

Ibe Court has no jurisdiction to hear a case unless 
there bo an abandonment of any excess above its 
pecuniary jurisdiction. Gorachumd Chundeb 
Bose v. Charroo Cbuvder Ghose 

Bourke O. 0. 8 : Gor. 98 

4.^ Leave to bxlu — Presidency 

Towns Small Cause Courts Ad (XV of 1882), 
a 18 — Discretion, exercise of — Befusdl of leave to 
sue—Jurisdidion — Defendant residing outside j%iris^ 
didion. A trodesnum in business in Calcutta | 
sued his debtor, a resident at Lucknow, to recover i 
a. sum of R23 for goods sold in Calcutta and for- i 
warded by the E. I. Ry. Co., for delivery at Lucknow. ! 

‘The ;nlaintifi applied under s. 18 of Act XV of I 
« 1888 for leave to sue the defendant in the Calcutta | 

■ Oourt of Small Causea The Court refused to 
' grant such leave, apparently on the ground that 
the defendant was living at a long distance from 
GUotttta, and that the suit was one for a smaQ 
amount. Hdd, that» in refusing to grant such 
the Judge of the Small Cause Court had not 
exerdsed the discretion vested in him under a 18, 
and that the case was one in which the leave applied 
for should have been granted. In (he maUer 
Collett v. Armstbovg • I. L. B. 14 Gale. 68i 


Splitting olaim— Oitiisstbfi to 


6. NonproBldent foreigner car- 

rying on buBineea by hie mnnim in 
Bombay— JPremfoB^ Towns Small Cause Courts 
4d {XV of 1882), a 18. IVhcre a foreigner who 
Ajid not reside in Bombay canned on business there 
By his^munim that» under a 18 (2) of the 

Small tbuse Courts Act (XV of 1882), the Small 
Oauie Court in Bombay hod jurisdiction to try a 
anit. brought against him in that Court Per 


abandon excess-^Ad IX of 1850, s. 34. Udd, 
under a 34 of Act IX of 1850, that an abandon- 
ment of excess not stated in the summons is a split-^ 
ting of the claim, and the Court has no jurisdiction 
to amend its record where there is no almndonment 
so stated. Gorachund Chundeb Bose v. Cuarboo 
Chundeb Ghose . Bourke O. C. 8 : Gor. 98’ 

7. BpUtting oauae of action— 

Ad IX of 1850, s. 34. The defendant as broker 
for tho plaintiffs, guaranteed all transactions 
entered into tho plaintiffs with native firms 
through the defendant. Some of these native- 
firms, in respect of such transactions, became 
indebted to the plaintiffs, and the defendant wrote 
to the plaintiffs requesting them to sue such defoult- 
ing firma The plaintifis accordingly sued six of 
such firms, and sent a letter to the defendant 
claiming ^m him payment of the taxed costs- 
incurred in all the suits, amounting to R7,553-10-8i 
The defendant having failed to pay, the* {daintiifo 
sued him in tho Small Cause Court to recover pay 
mont of the taxed costs incurred in one of the snifop 
amounting to R433. Hdd, that the plaintiffm In 
doing so, were splitting their cause of action wBUn' 
tho moaning of a 34 of the Small Cause Courts Act 
(IX of 1860). Blackwell ft Co. vl Bvkab Abiw 

6Bom.0.a8B 

See Chockalinoa Piujli «. Vibuthalam 

4MaA884 

Ad IX of 1850, 


s. 34— Tradesman's account. A 

by keeping separate accounts of his dea lln y iidlinn 
customer, split his cause of action so as.to octe w 
suit wit^ the jurisdiction of a Small Causa umrt 



( 11860 ) DIGEST OF CASES. ( 11880 ) 


SMALL CAUBB GOUBT, FBB81DBN0Y 

TOWNEk-conld. 

1. JURISDI(D10N--^ftmlei. 

(a) OiiriRAL CA8S8— MnfA 

in the Presidency towns. Cassum Jooma e. 
Thucxeb Liladhub KissowJi 

I. L. Bk S Bom. 670 

9. Valuation of mit— Suit for 

damages under B1,000, on eoniraci of more than 
BlflOO, In an action for damages on account of 
defendant's refusal to take delivery of goods of the 
value of 113,090-6-8 sold to him by plaintifT, which 
goods wore afterwards re-sold at a loss of 11.344-6-0 : 
— J/eld, that the Court of Small Cauws had jurisdic- 
tion, notwithstanding that the original contract was 
for moro than R 1,000. Kttffu Chetti e. Cihdam- 
baea Mudali .... 8 Mad. 170 

10. . . . AellXof mo, 

A 27 — Liquidated damages — Eamsst-money. \Vhcro 
a contract for the salo and delivery of 2,000 haras 
of stone contained a provision that in case of breach 
by tho purchaser a sum as liquidated damages was 
to be paid by him at tho rate of R1 per bara, and 
the purchaser paid R 1,000 earnest-money, but made 
default in accepting the stone : — UeJUi, that, though 
in default of acceptance tho earnest- money, 11 1 ,000, 
was forfeited, the vendor could not retain tho earnest 
money and sue for the whole amount of tho liqui- 
dated damages ; but that his nrowr course was to 
Buo for tho difference only, wnich suit could pro- 
perly bo brought in the Small Cause Court, being 
R],000 only. Mehekvanji Mancharji v, Punja 
V iiji .... 6 Bom. O. G. 147 

11 . Sel-of — Jkducr 

(ion of amouni of proceeds of ijoods not accepted. 
The plaintiffs consigniMl gtmds to tho defendant, and 
drew a bill for R2,71 1-0-6 against them on the 
defendant in favour of the Chartered Mercantile 
Sauk. Tho bill was accepted by tho defendant, 
and, when presented for payment, was dishonoured. 
'Fho bill was paid for honour by the attorney of tho 
plaintiffs. Tho goods arrived, and (tho defendant 
having refused to pay tho bill) were sold by the 
plaintiffs, after notice to tho defendant, at his risk, 
and rcalizcfl R 1,666- 16-4. Tho plaintiff refused to 
hold a survey on tho goods unless the defendant 
paid tho amount of tho acceptance. The plaintiffs 
sued tho defendant in the Small Cause Court for 
tho amount of his acceptance, giving him credit for 
the proceeds of tho goods, and abandoning the 
excess. Held, that the plaintiffs wore not entitled 
to do so, as the claim on the bill was not brought 
within the Jurisdiction of that Court by payment or 
admitted set-off. Suobtt v. Abdul Rahimav 

6 Bom. O. G. 68 

19. pgjfi paiymen^ 

of-off^uU for halanes of aecoutiL The ^aintiffB 
advanced R16,000 against the defendant’s grain oon- 
aigncd to Hong-Kong, to he titoie sold on his 
»<^t by the plaintiffB’ agents. The pli^tiffs 
nbtequently gave oiedit to the defendant for 
K14, 116-3-3, sUegedtohave been xeoeived by them 
as the piooeeds « the sale, and sued h^ for the 


SMALL GAU8E GOUBT, PRBBIDBMGY 
TOWNS— remfr/. 

1. JURISDIGTION--eonkf. 

(a) General Cases— concld. 

Manoe in tho Bomliay Small Cauro Court, abandon- 
ing the excess so as to bring the claim within the 
Court's oxtendiHi jurisdiction of 111,000. The 
defendant disputed the correctness of the account 
sales forwarded by tho agents at Hong-Kong, and 
contended tliat tho Court hail no jurisdiction to try 
the case. Tho Judge, subject to tho opinion of tho 
■High Court upon the facts as Htati^d, struck tlie (;aHO 
out of the list for want of jiirisiliirtion. Held, that, 
as both the plaintiffs and tho dofenclant went liound, 
by tho nature of tho transaction, to have tlie pro- 
ceeds of the sale appliml to satisfy tho advance inodo 
by tho plaintiffs to tho defendant, the nu;eipl by 
the plaintiffs of tho amount, for which they gave 
creclit in their particulars of demand, was* in tho 
natuni of a part payment ; and that tho suit was 
thoreforo on a balance of account, and within tho 
jurisdiction of tho Court of Small C^iihch. Ewart, 
Latham k Co. v. Murammad >Siddik 

4 Bom. O. G. 183 


(h) Army Act. 

18. - 8tat.448B 46 Viet. G. 68» 

SB. 148, 161— ilrt XV of m2, 8. Ih^rAave 
to 8US. Tho jurisdiction given to Small Cause 
Courts by Act XV of 1882 is not affected by 44 A 46 
Viet., 0 . 68, s. 161. Walijs v. 'J'ayt/)k 

I. L. B. 18 Gale. 87 

14. - - .. .. PreHidenrp 

Towns Small Cause Courts Act {XV of 1882) — 
Army AeU 1881 ds 15 I’tcf.., c. 6J), s, 151-- 
Army {Annual) Art, 1888 {51 Viet., c. 4), s, 7 — 
Leave to sue. The jurisdiction given to Prosidoncy 
Small Cause Courts by Act XV of 1882, s. 18, is not 
affected by 61 Viet., c. 4, s. 7. Watts A Co. v. 
BrjicKETT . I. L. B. 18 Gaio. 144 

16. Presidency 

Towns Small Cause Courts Act (XV of 1882), d. 2, 
ss. 1, 18— Army Act {41 <9 45 FtcA, r. 58), sub- 
s. 1, s. 151—51 Vidt., c. 4, s. 7. llio words of 
B. 7 of 61 Viet., 0 . 4, amending sub-s. I of s. 161 
of 44 A 46 Viet., c. 68, aro meant to restrict tho 
w'ords “ within the jurisdiction, etc." (found in sub* 
a 1 of 8. 161) to persons ntsidont within it, so as to 
moot and oxoludo tho easo of persons casually 
within the jurisdiction and not actually residont 
within it, and aro limited to that purpose, ^nd do not 
therefore affect the powers confemMl by s. IS ox 
Act XV of 1882. Wallis A Co. v. Bailrt 

1. L. B. 18 Galo. 878 


(e) Breach or Promise or Marrxaob. 

18. — Madras fHty 

CivaCouHAet{VJIof 1892),s. S—Sutsfor^^hrmeh 
of promise of marriage" -‘XJontraeA of mamage 
between intended bridegroom and parent of intended 
bride^ognisedde by Small Cause Courlr-Presideney 
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SMALL OAITBB COUBT, FBSBZDIINOT 
TOWNB-coiifcf. 


SMALL OAXTBB OOUBT, FBXBIDBMOY 

TOWMB-hminAI. 


1. JURISDICTION cowldL 

(e) Bbiagr or Pboxibi or Mabbuob— eoneU. 
SmoB Cauw CwaU Ad (XY of 1882], s. 90 (^). 
Hie phiMo *' breaoh of promiie of marriage," which 
occurs in cl. {q) of e. 10 of the Praridcnoy Small 
Gause Courts Act, has tcforenoe to the action as 
nnderstood in English law, that is, between the 
parties who contemplate contracting the marriage, 
and not between an intended bridegroom and wo 
Mront of the intended bride. By a 3 of the BMras 
GityGiril Court Act, 1802. jurisdiction is coirierred 
upon'the City Civil Court to try all suits of a civil 
nature ezoe]^, tnter alia, suits cognisable by the 
SmaU Gause Court. By s. 10, cl. (q), of the Presi- 
ifiwy Small Gause Courts Act, the Small Cause 
Court has no Jurisdiction to entertain suits for com- 
pensation for breach of promise of marriage. A suit 
was filed in the City Civil Court for compensation 
for broach of promise of marriage; but the contract 
alleged to have been broken hM boon ontorod into 
botweon the parent of the intended bride and the 
intended bridegrobm : //eld, that the Court hi4 no 
Jurisdiction, inasmuch as such a suit was not ex- 
empted from the Jurisdiction of the Small Cause 
Court Mubaiimid AaEBun HufiaAtN Sarxb e. 
Muhammad Ali (1001) . I. L. B. M Mad. 66B 


1. JURISDIui'iON eoaid. 

(d) Damaois roB Bbiagr of Cobtbackf— coneU. 

the article. The defendant relied* tnfer alia, upon 
a 34 of the Indian Post Office Act, 189flL The 
proviso to a 34 runs as follows Provided that the 
Secretary of State for India in Council s^ll not 
incur any liability in respect of the sum specified 
for recovery, unless and until that sum has been 
received from the addressee. NeM, that the defend- 
ant was liable. The effect of the proviso is that 
the post office does not guarantee the collection of 
the money, but the proviso does not absolve the 
post office from the common law of liability to pay 
damages for delivering a parcel without collecting 
the money in pursuance of his undertaking to do so. 
By its contract the post office is bound to collect the 
money, when it delivers the article. If, for any 
reason, it neglects to do so, it commits a breach of 
contract for which it is liable in damages. The 
measure of the damages being the value of the article 
lost. A Small Cause Court has Jurisdiction to 
entertain such a suit, it being a suit on contract and 
not on tort. Motri Ruhoaya Chbtty th Sbobb* 
taby or Statb fob India (1006) 

I.I«.B.fi8Mad.B18 


(d) Damaobs fob Brbagh of Contract. 

17. Contract for shipment 

and dellYory of goods— DivMtUe confroefs— 
Candntdiaa of eontrad^eparate suits. Where a 
contract provided for delivery of goods in two 
monthly shipments and the defendants refused to 
take dtiivery or pay for cither of the shipments of 
the goods in aoooidanoe therewith ; and it appeared 
that the total amount of the damages sustained by 
reason of the two breaches alleged, u added together, 
exceeded R2,000, whereas, if taken separately, 
they were less than that amount NeU, that on 
the true construction of the contract the plaintiff 
was entitM to bring two separate suits for the dam- 
ages sustainod in respect of each shipment, and that 
therefore the Presidency Small Cause Court had 
Jurisdiction. Volkabt cl Sabju Sarbb 

I. L. B, 19 Mad. 804 


la 


Valne-payable article— 


Bnaekoteoatfael^Post OffiM Ad {VI of 1898), 
a Si-^lMbHUp of Oovsmmsnt to senior udea 
eolue not ooBeefcd from addf€Sseo~--Dutff of post 
offlee to celled tfaluo'pauable~-Liabilitp for negfed to 
do sa The plaintiff delivered a parcel containing 
■fiver jewellery to the postal authorities for trans- 
mission to Colombo as a value-payable article. He 
also registered and insured it for Rllff. The fees 
were duly paid, reotipts obtained, and the post office 
took charge of the paiceL By the mistake of a derk 
the pared was delivered to and accepted by the 
addiessee without its value being collected from 
him. This suit was brought to recover tiie value of 
the pared from the defendant, as the post office 
would neither pay the money to plaintiff nor return 


(e) Dbcbbb, Suit on. 


19. — Suit on decree of Binell 

Cause Court— /VemdeiMw SnuH Oause Cfourts 
Ad {XV of 1882), ss. 1, 4, 94. A Judgment-creditor 
in the Court of Small (Causes had not before the 1st 
July 1882 the right to sue in that Court on his judg- 
ment. Mbrwanji NowBon v. Asbabai 

L L. B. 8 Bom. 


(/) Immovbablb Fbofbbtt. 


80. Question of title-— Aei/2o/ 

1850, s. 91 Ad {XV of 1882, s. iiy^ummone to 
show asuse on whd tide oecapkr hdis, wiXhoni 
leave of owner. I^n a summons issued under sec- 
tion 01 of Act IX of 1860 by the Judge of the 
Small Cause Court to the occupier of a house to 
show by what title he daims to hold or occupv the 
same or part thereof HeU, that the JurismotioD 
of the SmiJl Gause Court was not ousted 1^ the occu- 
pier appearing and diowbg as cause that whididid 
not amount to an allegation of title in the occuplsr. 
Hdd, alsob that the words in that section, " withoat 
leave of the owner," comprised a case where the 
original possession was with leave of the owner* 
but was afterwards withdrawn W his vendee, the 
subsequent owner. Dadabbai mussabji u 
ABBAZ 10 Bom. 888 


81. 


9/-9J— Difficuft or doMful cusitioa 
emstence * 


Proof of the eg 


AdlXo! 
imtioa of 


iiw, 


» of a difficult or douhtfol q 


4ful qu^ 

tionastotherighttopossesdomhond /ldsiBlss4bgf : 
the person in possesrio n , was Ml to be 
cause diown to Justify a Bmddsiiqy 
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SMALL CAUBB OOXTBTp FBBBIDmrOY 
TOWSB-^cmUd. 

1. JUlUSDlCnON-^mif^ 

If) IKXOYIABLI FbOPIBTY— «O flfA 

Coait in nfniing n wMiMit of ejeotment under 
B. 03 of Act IX c3 I860. Men Msortion of a title 
to poHoaiion is not euffloient. Muhammbd Esuy 
Sabzb «. Gionoi . . L L. B. 4 Mad. 886 

AHoiTTHons I. L. 4 Mad. 889 note 


88. — TiiU io tfiuNOM- 

oUe propertf^Act IX of 1660, m. 25, 9J—Aa 
XXVI of 1864, a. 2 — PraeUee — Leave fo amend 
eammoM and jiainL In a enit brought under 
a 91 of Act IX of 1860« the Bombay Court of 
Small CauBOB had no jurudiotion to try a (question of 
adveiBo title to the immoYoablo property, the 
Bubjeot of the suit. AliUr : If the suit wore brought 
under a 26 of Act IX of I860, ae extended by a 2 
of Act XXVI of 1864. and the value of the pro- 
perty in dispute did not exceed HI, 000. In a case 
involving a question of adverae title, the plaintiff 
should bo allowed to amend the Bummons ieeued 
under a 01 of Act IX of 1860, bo aa to render it 
confommble with a claim under a 26 of Act XXVI 
of 1864 if the BummonB wore isBuod in the mistaken 
form by the fault of the dork of the Court, and not 
of the plaintiff. Nowla Ooma a Bala Dhubmaji 
I. L. BL 8 Bom. 91 


88- — Ad IX of mo, 

e. 91—EquUMe defenee-^uit for ejedmeiU. The 
plaintiff in 1879 took out a summons under a 01 
of the Presidency Towns Small ChuBes Courts Act^ 
IX of 1860, calling on his nephew, the defendant, 
to deliver up posBession of certain premises in his 
occupation belonging to the plaintiff. The plaintiff 
allcg^ that he had purchased the premisoB in quoB- 
tien in 1870 from one N, to whom the defendant 
had mortgaged thorn in 1866 with power of sale. 
Ihe daintiff produced the deed of mortgage to N 
anil the conveyance to himself. It was a£nittod on 
hw behalf that he hod never received any rent from 
the defendant^ and never had manual posaession of 
the premisoB occupied by him. But the plaintiff 
produced a writing of attornment^ dated April 1873, 
passed to him by the defendant^ whereby the latter 
Mknowledged that he was occupying the premiaeB 
in question as the plaintiff’s tenant and agreed to 
W rent for the same at B26 a month. His 
defence was that the mortgage, the Bale, and the 
writing of attornment were all merely colourable. 
oxMuted for tho purpose of defeating nis creditors 
ana scrMiwg tho property from execution ; that no 
money h^ pasBed^tween the particB ; that the de- 
imdant ^ never been out of possession, and that 
the plamtiff now required the Court to asBist him in 
u^ng hiB own wrong to his own advantage. At 
mhcanngintheCourt of SmallCauBesthodefend- 
ant propoBod to prove tho above facta, and submit. 

under the ttoum^no^ quva- 

«w^tle woB raised which ousted the iur^^ 

ontheOourtbyaOL The Court, how. 
ever.iefiiiiedtonoeivetheevidenoeb and held that 


BMALL OAU8B OOUBT. PBBBZDBZrOY 

TOWNB-conlA 

1. JURISD1GTI0N--C(m<4 

(f) ImMOVXABLI PBOFBBTY-.C(Nlfd. 
it had Jurisdiction. On reference to the High Court : 
— JSfekf, that the defendant was entitled to set up 
defence which ho hod, and that it ousted the 
jurisdiction of tho Court of Small Cause to proceed 
fu^cr with tlm action — ^inasmuch as such defence 
raised a question of adverse title, which in suitB 
under s. 01 of Act IX, 1860, that Court had not 
jurisdiction to decide. Liickmidah Khimji «. 
Mumi Canji . . L L. B. 5 Bom. 896 

84. AdXVof 1882 

c. 41, — Landlord and tenanl- -Admuaion of tenancjf 
— Suit tn ejednunL The plaintiff, alleging that 
defendant was his tenant at a monthly rental of R62 
and had refused to deliver up poHsession to the 
plaintiff, took out a summons against tho defendant 
under a 41 of tho Small Cause Courts Act, XV of 
1882. The defendant admitted tho tenancy, but 
contended that ho hold under an unexpired lease for 
four years. Tho Judge of tile Omrt of Small Causes 
was of opinion that a question of title was involved, 
and ho'dismiiwod the case on the ground that ho had 
no jurisfliction to hoar it. 'Phe plaintiff thereupon 
applied to tho High Court under its extraordinary 
junsdiction. Udd, that the ease was within the 
jurisdiction of theiYSmall Cause Court. Davidab 
Harjivandas V , TVabally Abdulally 

LL. B.lOBom.80 

26. Fremdency 

Toums Small Cauat Cowrie Ad (XF of 1882), ee, 22 
and 41 — Landlord and tenant — pSait to ejedmeiU 
— Tender and payment into Court -Transfer of 
Property Ad (/F of 1882), e. 114 — Coeta, The 
plaintiff, a landlord, relying on a provision in a lease 
gave the defendants, his tenants, notice to quit. 
Witliin seven days tho defendants tendered rent, in* 
torcst, and costs. Tho plainiiff, nevertholcss, filed 
this suit to eject tho defendants. The defendants 
subsequently paid tho full amount duo into Gourts. 
Hdd, that» under tho terms of the lease, tho defend- 
anti{wero not liable to forfeiture, and that, sinoe 
the suit should have been brought under C3i. Vll» 
s. 41, of the Presidency Small Cause Courts Act, tho 
plaintiff must pay the defendant’s costs as between 
attorney and client under s. 22 of that AcU Held, 
on (app^ (i) that there, having been a tender and 
payment into Court of the full amount duo, the 
plaintiff proceeded with the suit at his risk under 
b. 114 of tho Transfer of Property Act ; (ii) that tho 
suit not boing cognisablo by the Small Cause Court. 
B. 22 of Act XV of 1882 did not apply, an applica- 
tion under Gh. VII of that Act not being a suit 
under b. 22 thereof. Kiushxasami^ktti v. Natal 
Bmigiiatioh ^abd . I. L. B- W Mad. 816 

20. TrospaBB to Immovtabli 

property — Ad XV of 1882, as, 18, 19, 88, 46, 
Tho plaintiff brought a suit in tho Calcutta Court 
of Smi^ CauBOB to recover damages for trespoBB to 
oertain immoveable property of which he proved he 
wae in poBBOBsion ; the defendant contended that 
Buoh a But was one for the determination of a right 
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BHALli OAUBE OOXJBT, PBXBIDBITOY 
TOWNS— cofiftf. 

1. JURISDICTION-coiiAl. 


BKALL OAUBB COURT, PRBBIDBNOT 
TOWNB-€oiilfl. 

1. JURISDICTION— conftL 


(/) Immoybabli Fbopbrty— eonelA 

to, or intoroBt in, immoYoable property, and waa 
therefore not maintainable in the Small CauM 
Court. HM, that the Court had juiiediotion to 
entertain such a suit. Pbary Mohuk Ghosaul 
V. Harrah Chunder Ganooolt 

L L. B. 11 Oalo. 261 


87. 


-- Small Cawfi 


Courts Act {XV of J8S2), s. 41 — Mortgage — Mortgage 
saU-^EjeetmerU — SuU, brought by yurcKaaer al 
mortgage sale, to eject mortgagor-^BigJU of purchaser 
to possession not derived from mortgagee. The 
^fendant* Mowji Dayal, mortgaged the house in 
question to one Lalji Duongcrsey in 1806. The 
defendant (mortgagor) remained in occupation of a 
part of the house, the rest of it being occupied by 
his tenants, who paid him rent. In October, 1000, 
Lalji Doongorsoy, tho mortgagee, sold that house by 
auction, under his power of sale, and tho plaintiff 
purchased it and obtained a conveyance on tho 20th 
April, 1001. Subsequently tho plaintiff (purchaser) 
brought this suit in tho Small Cause Court-, under 
a 41 of the Small Cause Courts Act (XV of 1882), 
to eject tho defendant (mortgagor), contending that 
he held as tonant-at-will or hy permission of tho 
plaintiff or of tho mortgagee through whom ho (tho 
plaintiff) claimed. Held, that the caao did not 
come within a 41, and t^t tho Small Cause Court 
had no jurisdiction to tty tho suit. A purchaser 
at a mortgage sale does not claim through the mort- 
gagee for tho purpose of a 41 of the Small Cause 
Courts Act (XV of 1882). That section deals with 
tho right to recover possession, rather than with 
title, and consequently the derivative claimant 
must establish that his right to possossion is the 
same as that which was vested in his predocossor 
(the mortgagee). But tho purchaser’s right to 
recover possession is one which came into existence 
for the first time when ho became absolute owner 
of the property. It is one which was not vested 
in the mortgagee, so that, though his present right 
to recover possession came into existence by virtue 
of something done by the mortgagee, it cannot be 
said that it passed from the mortgagee to him. 
Therefore, so far as relates to tho purchaser's present 
i|^t to recover possession, the mortgagee is not a 
person through whom tho purcluMcr claims. 
CsABiLDAS Latxvbboy tx. Mowji Dayal (lOOl) 
I.L.R.86Bom.82 


(g) Insolybboy. 

88. — — Madru Bmall Gauae Court 

— Ctva Proeedwre Code {Art XIV of 1882), s, 0— 
^Presidency Small Cause Courts Art {XV of 
1882), ss, 2, 23. Tho Madras Court of Small Causes 
has no jurMiction in insolYoncy. The second para- 
gnphof a 8 of the OmIo of GiyH Frooeduroi 1882, 
which anthorized the liocal GoYemment^ 1^ noti- 
fication published in the official Gasette, to extend 
to the Aosideni^ Small Chiuse Cburt certain por- 


(g) InaoLYBBOY— eoNchli 

tions of the said Code, is repealed by the Fjresidonc^ 
Small Cause Courts Act (a 2 of Act XV of 1882), 
rad conwquontly tho notification of tho GoYernor 
in Council of Fort St George, dated 26th Februazy 
1879, conferring on tho Madras Court of SmaU 
Causes jurisdiction in insolvency being repugnant 
to a 8 of the Code of Civil Procedure, 1882, as- 
amended, if otherwise valid, ceased to have effect 
when Act XV of 1882 came into force. In re 
Waller . 1. 1.. B. 6 Mad. ASG 


(A) Legacy, Suit bob. 

80. Presidency 

Towns Small Cause Courts Art {XV of 1882)^ 
s. igSuii for legacy— Eguitable jurisdiction, A 
suit to recover a legacy brought in the jSmall 
Cause Court in which there is no allegation that the 
executors wore in possession of sufficient assets to 
pay the Icgacv or tlUt they had over assented to t^ 
payment of the legacy is one for the administration 
of an estate and for an account ; such a suit the 
Small Cause Court has no jurisdiction to try. 
Okuoy Coomar Bonnjuueb V. Koylash Chuvdeb 
Ghosal . . I. L. B. 17 Caio. 887 

(t) Maintbbabcb, Suit fob. 

80. Fresidenoy Bmall Cause 

Courts Aot (ZV of 1888), s. 18. Fresidency 
Small Cause Courts, constituted under Act XV of 
1882, are not debarred from entertaining suits fbr 
maintenance not based on contract or declaratory 
decree. Poxala v. Murugappa 

I.I..B.10Had.lld 

(/) Moveable Property. 

8L Tiled huts— Acf IX of 1850, 

ss. 58, 88-^oods and ehattds. Tiled huts were not 

goods and chattels ” within tho meaning of a 68, 
Act IX of 1860, and therefore could not be taken in 
execution under that section. Whore tiled huts bad 
been Bcized under a decree of tho Small Cause Courts 
and a third party interpleaded under a 88 of Act IX 
of 1860 and claimed the huts: — Hdd, that the 
Court, having no power to seize the huts, was right 
in dismissing the chum. Kallypebsaud SieGB a 
HooLAsCnuED . lOB. L. &448: 80 W.B.8 

88. Fixtures— Act IX of 1850, 

s. 85—Seisure of goods and chaUrts in exeemiion of 
decree— Enaine in /lour-miU— Landlord and tenanh 
In a suit ror damages for the remOvel of oil and 
flour mills and a steam-engine and boiler seised in 
execution of a decree of the Calcutta Small Osuse 
Court : — Meld, that such things were fixtureSi and 
not goods and chattels, within the meaning of a 68 
of Act IX of 1860, and t^refore could not be ssissd 
in execution. The question whether fixturse M 
removeaUe by a tenant as agu^ hla landlord hit 
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BKAIX OAUBS OOITBT. PBXBlDmrOY 
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1. JUBISDICTION-HxmM. 

(;)’MoyxABLi Fbopxb4t— eonSL 

nothing to do with tho quoHtion whether they are 
Bcisable in execution as goods and chattels. Miller 
V. Bbindabue 

1. L. B. 4 Galo. 046 X 4 O. L. B. 460 

86. FreBldency' Towns Bmall 

Cause Courts Act (3LV of ,1889)« a 28— 

l^ruidency StnaU Cauae Court BuUa of^Praetke, 
49, 60, 61 — Tiled huU — “ Far the purposee of exe~ 
euiwn," Meaning of—Queetion of TiiU—Rea 
judicaia. In execution of a decree of tho Calcutta 
Snmil Cause Court against N, the judgment-credi- 
tors attached certain tiled huts whien had been 
mortgaged by N to tho plaintiff. Plaintiff there- 
upon filed his claim on tho mortgage in the Small 
Cause Court, but his claim was disallowed, that 
Court being of opinion that tho mortgage was a 
collusivo transaction and not genuine. Tno plaint- 
iff then brought this suit on his mortgage making 
the judgment-creditors as well as N ucfexidants 
and praying as against tho judgment-creditors that 
they be restrained from proceeding to a sale or 
other disposition of tho mortgaged premises. A 
preliminary objection was taken that such a suit 
would not lie, and the suit was dismissed on that 
objection by tho original (3oiirt. Held, that the 
words’of s. 28 (Act XV of 1882), ** for tho purposes 
of execution,*’ must moan for all purposes of exe- 
cution, inclusive of the purposes of determining 
objections made to attachment. Tiled huts for 
all tho purposoB of execution aro therefore moveable 
property under that section. Tho Small Cause 
Court has full power and authority to dotormino 
tho question of title under a mortgage over attached 
pro|)erty, and that question is therefore ree judicata, 
Dxno Nath Batabyal v, NirrvRH (Sunder 
Noboy . I. L. B. 26 Galo. 778 

8 G. W. N. 590 

Hdd, on appeal b^ tho plaintiff reversing the 
above decision, that tiled huts are immoveable pro- 
perty. That the words “for the purpose of the 
execution of the decree” in s. 28 of Presidency 
Small Cause Courts Act (XV of 1882) only mean 
that, as bfttwoon the judgment-debtor and the judg- 
ment-creditor, property of this particular class («.e., 
tiled huts) shall, for tho purposes of execution, be 
deemed to be moveable, ^at section does not 
^ntemplate that Small Cause Courts should deal, 
m execution-proceedings^ with questions of title to 
or determine any right to or interest in tiled huts 
St any rate as between the attaching creditor and 
w mortngeo of the judgment-debtor. ImaU 
Sjkmon mSmfi v. Mahomed Khan, 1. L. R. 18 
29$, distinraished. That the Small Cause 
l^urt had no jnnsdiction to go into tho question 
of validity of the jdaintiff’s mortgsM, and 
nei^ the appellant nor tho respondents, either or 
roth, could consent or otherwm give it jurisdio- 
Roiu That the plaintiff was not estopped uom now 
saying that the Small Cause Court hM no jurisdic- 


. BlffAI.1. GAB8B GOUBT, PBBBIDBNOY 
TOWITB— eoRfd. 

1. JURISDIGTION-cosfd. 

(i) MoyxABui Fbopxbty— cone/d. 
tion to deal with the matter. Dxvo Nath Bata- 
btal V. Adhor Cuubdxr Sxtt . 4 G. W. IT. 470 

(h) Rbqistbation Act, 1806, ss. 62, 63. 

84, ■ Petition and decree under 

BefldBtration Act Small Causo Courts in tho 
Presidency Towns had no jurisdiction to entertain 
petitions and mako decrees under tho provisions of 
sa 62 and 63, Act XX of 1866. In the matter of 
Act XX or 1866. Jn the matter of Nil Kamal 
Banbbjxe V. Madhusudan Chowdky 

6 B. L. B. 177 

B.C. Nil Comul Banxbjkr v. Mudoosoodun 
Chowduky . . 14 W. B. 47B 

(I) RxyBNUB. 

86. Matter concerning revenue 

— Treapaea by Collector — Action of Collector in pre~ 
aerving uaale land— Act IX of 1H60, a, 26, Tbo 
Collector of Bombay, bond fide biilutving that certain 
land upon which a quarry had been u|Nmcd by tho 
plaintiff was Government waste land, by his ser- 
vants forcibly stopped tho quarrying opcTationa 
of the plaintiff “ for tho purpose, the Collector 
stated in his evidence, of preserving the land for 
Government, as land from which revenue might in 
futufi bo collected.” Jn an action for trospass- 
brought against him by tho plaintiff, it was hdd 
that tho act of tho Collector was not “a matter 
concerning revenue ” within tho meaning of s. 25 
of Act IX of 1860, and that tho jurisdiction of tho 
Small Causo Court was thendoro not excluded. 
Narayan Krishna Laud v, Norman 

6 Bom. O. G, 1 


(m) SXT-OJTF. 

86. Glaims arising out of the 

same trausaotlon— iVcsidency Small Cauae Court 
— Juriadtclion— Equitable right of aeUofi— Civil Pru- 
ebdure Code {Aci XIV of 1862), aa. III, 12$ — Preai^ 
deucy Small CauH Courta Act {XV of 1882), aa, 18, 
expL 1, 24, In a suit in the Calcutta Small (^ause 
Court to recover Rl,197-6-6, the price of goods sold 
and delivered, tho defendants claimed to set-off a 
sum of R2, 738-4 being tho loss which they alleged 
they had sustainod by reason of tho plaintiff’s 
broach of contract, and claimed judgment for the 
sum of Bl,640-14-6 after giving tho plaintiff credit 
for the sum claimed by him. Hdd, that tho defend- 
ants’ claim could be set-off if it were ono which 
the Small Cause Court had jurisdiction to try;, 
the claim being to obtain credit for or receive me 
entire sum of R2,738-4 the Small Cause Court was 
without jurisdiction, and no set-off could therefore 
in allowed. An equitable right of set-off exists in 
this country when both the claim of the plaintift 
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BHALL OAUBB COURT. FBD8IDBNOY 

TOWNB-cofild. 

1. JURISDICriON--H»iifil. 

(m) Sii>OTr— conclcl. 

•Aod that of tho defendant arise out of the same 
transaction, although the claim sought to be sot-off 
u not within the provisions of a 111 of tho Code of 
Civil Procedure. Quan : Whether a decree could 
be passed in favour of the defendant for any 
balance which might be found duo to him. Bko- 
JiND&A Nath Das v. Budob-Budos Juts Mill 
Ca . . . . I.Ij.&20 0ala687 

87. “ Admitted eet-olT”— Presi- 

deiiey Poms SmaB Cauat Caurta Act {XV of 1882)^ 
#. 18, aaejL — Civil Froeadura Coda {Ael XIV of 
1882), a. 111, Tho plaintiffs sued in the Calcutta 
Court of Small Causes for breach of contract, the 
damages for which broach amounted to R2,14^ 
but they deducted from this sum of fi2.148. by way 
•of set-off. a sum of B600 which was due by them 
to the defendant on account of an entirely different 
transaction, thereby reducing their claim to B1.648. 
Tho defendant admitted that tho B600 was due to 
him by the j^intiffs, but did not» either before suit 
or at the tml. agree to its being set-off against 
the plaintiffs' claim. Mdd, by Macthbhson and 
Tbbvblyan. JJ. (Fbtheram, C.J., dissenting), 
that the sum of B600 could not. under ozpL I of 
a 18 of Act XV of 1882, bo set-off and that the suit 
must bo dismissed as being beyond the jurisdiction 
•of the Court Ramdbo v. Pokhiraii 

LL.B.210alc.4I9 

(n) Title. Question or. 

88. Quastiona of title inoident- 

Ally raised— Act XV of 1882, a. 19, el (g)— 
Suit for relit— ** Suita for daUrmiwUion of any 
right or intaraat in immovealda property,** When 
a suit is brought in a form cognizable by a Court of 
Email Causes, that Court cannot decline jurisdiction, 
because a question of title to immoveable property 
is inoidontaily raised. It is the nature of the suit as 
brou^t by the plaintiff, and not the nature of the 
defence, that determines whether or not the Court of 
Email OsusoB has jurisdiction. Cl. (g) of s. 10 of the 
Presidency Small Cause Courts Act (XV of 1882), 
refers to suits brought expressly for the purpose of 
•obtaining a decree determining a right or interest in 
immoveAle property, and cannot include a suit 
brouc^t for moveable property, or money, in which 
A question of title may be rais^ by the defendant. 
The plaintiffs sued in the Prosidoncy Court of Small 
Causes to recover fiumndari rent from the holder of 
fazendari land. The defendant pleaded that no 
rent had been paid for the land since 1846, that the 
•claim was time-barred, and that the ^intiffs had 
no title to the land in question. Hie Judges of the 
Court of Small Causes dismissed the sui^ on the 
ground that the defence raised a bond fida question 
«f title to immoveable pro perty which ousted their 
j[urisdiotion. Hdd, reverdng the lower Court’s 
dedsion. that the suit was oogniiable by the Court 
«f Small Causes. Batuji Raohunatk «. Kuyabji 
Sduui Umbxoab • It Ii. Bi 15 Boni« 400 


SMALL OAUBB COURT. PRB8ZDBNOY 

TOWMB-coiiiif. 

1. JT7BISDICrriON--coiifd. 

(a) Titlv. Question or— coecU. 

80. — Juriadietion o/ 

—Tiffs auil—Praaidancy SmaU Cauaa Oourta Ad 
{XV of 1882), a, 69, The Prosidoncy SmaU Gbuse 
Court has jurudiction to try questions of title, 
which arise incidentaUy in a suit, and even if snefa 
(|uestion be the principal, though not the sole one 
in tho suit, the juru^ction of Ihe SmaU Cause 
Court is not ousted To oust tho jurisdiction of tho 
Small Cause Court the question of title must be 
the sole and only one in the suit Rajbndba 
Muluok V, Nanda Lall Gupta (1904) 

I L, R. 81 Oolo. 1001 

40. Smatt Cauaa 

Court, Freaidency Touma—New trial— TUad biffs— 
Tiffs to immooaakla property — Praaideney SmaU 
Cauaa Courta Act (/ of 1895), a, 38 — CwU Proeadura 
Coda (Aei XIV of 1882), a, 622, OrdinarUy where 
property attached as being the property of a judg- 
ment-debtor is claimed by a third person, that thira 
person may file a claim ; and, where the Court has 
jurisdiction to try tho question, tho title to the 
property is determined in the oxecution-procoedings. 
TiM huts are immoveable properW. Under & 
ivosent law the Small Cause CJourt has no Jurisdio- 
tion to try a Question of title to such hut^ as be> 
tween an attacning creditor and a third person, who 
aUeges that tho property belongs to him and not to 
the judgment-debtor. Peary Mohun Ohoaaul v. 
Ilarran Chandra Qangody, I, L, R, 11 Cak, 216, 
distinguished. Jarnnadaa v. Bai Shivhor, I, L, R, 
5 Ebm. 572, followed. Amkita Lal Kalat a 
Nibaban Chandba Natex (1904) 

L li. B. 81 Calo. 840 


(o) Teoveb. 

41. ■ ■■ Action for detinue and 

trover — Gift — Ineomplata gift — Suit by axeeutar 
to rteover promiaaory notaa on ground that the gift 
of them to dafendaaU waa incompUta—PraaidaM 
Touma Smatt Cauaa Courta Act {XV of 1882), a. It 
Hie plaintiff as executor of D suod the defendant 
in the SmaU Cause Court of Bombay to recover 
two Government promissory notes of the nominal 
value of B2,000, standing in the namo of D. Hie 
defendant, who had bron D*a servant, alleged 
that the notes had been riven to him by D m a 
reward for past services. The Court held that Ihero 
was evidence (thoui^ unsatisfactory) of a gift bf D 
to the defendant. It wm then contended, on beheJ f 
of the plaintiff, that assuming there iras evidsnes 
of a gift, such gift was incomplete, inasmuch, tf 
the notes had not been endorsed to the defendaig 
and that the defendant was not entitled to any aid 
from the Court to perfect the gift The Judge hin 
that the Court of SmaU Causea had no po ^ ^ 
deoree the rotnm of the notes or payment of BM 
value, and that, so far as the {unsoiotioB of 
Court was ooncerned. the defenoant had a nnt W 
retain Ihe note. ReU, by theBii^Cgarh,ilia*tid 
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BKAIili CAUSE COUBT. PBBBlDBirOY 

TOWETB— conli. 

1. JURISDI(7nON-^Mm^ 

% 

(o) TBOVEBr—eonM. 

Court of Small CaunoB had jurisdiction to entortain 
the plaintiff’s claim, on the ground that there was 
an incomplete gift of the notes to the defendant 
and that it might on that ground pass a decree in 
favour of the plaintiff for the return of the notes 
or payment of the value. Khursedji Rustomji 
C oLiH V. Pestonji Cowasji Bugha 

I. L. B. 19 Bom. 678 

2. PBAGTIGE AND PROCEDURE. 

(u) General Gases. 

[The practice and procedure of the Presidency 
Small Ckuse Courts is so different now from what it 
was under the former Acts IX of 18G0 and XXVI of 
1804 that most of the cases decided under those Acts 
have become useless as prccotlonts. The procedure 
is now governed by Act XV of 1882 by which a 
groat portion of the Civil Procedure Code has been 
extended to these Courts.] 

L DlBmiBBal of Buit for want 

of jurlBdiotion — Costa— Form of deerea. Where 
a plea to the jurisdiction of the Small Cause Courts 
established under Act IX of 1850 is successful, the 
judgment ought to be one dismissing the suit But 
whatever the form, it should be staM that the suit 
abates or is dismissed ** for want of jurisdiction.** 
Ill such a case the Court has power to award costs 
to the defendant. Fbegk v. Harley 

I. L.B. 6 Galo. 418: 7 O.L. B. 287 

2.. - Power to reBtoreoaBOBtruck 

off for default in appearance— Ad IX of 
lH50f a. 42. A Court of Small Causes, constituted 
under Act IX of 1850, could, during the same day 
and at the same sitting of the Court, ex parte restore 
a cause once struck out under a 42, though the 
onler for striking off may have been ddy recorded. 
In such a case it would bo open to the defendant 
to apply to set aside such ex parte order, and the 
sufficiency of the grounds of tho application would 
be a question for &e discretion of the Judge. Shib 
Chunbeb Mullick «l Kissen Dtal Opadhta 
l.Ii.B.lOalo.476 

(5) Leave to sue. 

^ 8. Praotloe as to granting leave 

to sue person out of JurlBdiotion— Pouw of 
nigh Court to make rulea aa to SmaU CauH Court— 
filot, 24 S 25 Vtd., a 104, a Procedure 

Code, 1882, a. 6S2—Preaideneu Touma SmaU Cause 
Uounj Act {XV of 1882), aa. 6, 18, da. (a) and ie), 
dA In 1885 tho High Court made a rule unto 
tto Presidenoy Smw Cause Courts Aot^ a 83, 
wherel^ it was declared that the granting leave 
to sue a defendant out of the jurudiotion unto 
■- 101 ola (a) and (e), of that Aet was anon-judidal 
01 quasl-judioial act within ^ meaning of that 


BMAUi OAUBB COUBT, PBBBIDBNOT 
TOWNB— confd. 

2. PRACTICE AND PROCEDURE-eonfA 

(6) Leave to svn—eondd. 
section, and might bo done by tho Registrar of the 
Court of Small Causes, Madras. Held, that the 
rule was itftro virea and void. Rajam Cubtti v. 
Seshayya . . I. Ii. B. 18 Mad. 288 

(e) New Triat.. 

4. Application for new trial 

—Fresh emdenccn^Affidavits. A party who applies 
for a rule for a new trial and obtains it on iiarticulav 
materials, ought not to bo allowed to go into fresh 
evidence with a view to strengthen his case when tho 
rule comes on for hearing. If on hearing both 
parties tho Court thinks further inquiry necessary, 
it can, of course, make such inquiry in such manner 
as seems most fit to it. When now trials are moved 
for on allegation of facts, it would bo very con- 
venient that a practice should bo introduced of 
requiring the facts to be stated by affidavit, and in 
like manner the answer to be supported by affidavit. 
Modhoosoodun Koonuoo V. Madhubram Skwloll 

15 W. B. 161 

6i - Presideney Touma 

SmaU Cause Courts Act {XV of 1882) {amended 
by I of 1895), Ch,^ VI, aa. 69 and 70—Juriadidion. 
Where the plaintiff requested tho Chief Judge of 
tho Presidenejr Small Cause Court to deliver his 
judgment contingent upon tho opinion of tho High 
Court unto s. 00 of tho Presidency Small Cause 
Courts Act (XV of 1882), but subsequently aban- 
doned the oxerdse of such right before the question 
to be referred was formula!^ or a reference made : 
— Hdd, that the plaintiff was not thereby deprived 
of his remedies under Ch. VI of tho Act, and coukl 
still make an application for a now trial. Hdd, 
also, that tho meaning of s. 70 is that, in failing to 
give security, the party shall be deemed to have 
submitted to tho judgment as final and conclusive 
within the meaning ox a 37 of Act I of 1805, that 
is to say, the judgment becomes final and conclusive, 
save as provided by Ch. VI of Act XV of 1882. 

therefore, that the Small Cause Court hod 
juris^otion to entertain the application the 
plaintiff for a new triaL Protap Chundeb Sen v. 
Tunsoox Dasb . . I. lu B. 28 Calo. 867 

g, Qffound for new trial— ffanf 

of furtadidion, A new trial may be granted on 
the ground of wont of jurisdiction in tho^ Court, 
though such ground was not formally raised or 
recorded at tho original hearing. Chunoee Churn 
Dutt V. Eduuee Cowasjee Bijnee 

L L. B, 8 Gale. 678 : U G. L. B. 228 

7, Question of eia- 

dence— Power to reverse decree. When the ques- 
tion is one of evidence, the judgment of the original 
Court can be nversed, and new trial directed onfy 
when such judgment is manifestly against the 
wig ht of evi^nce. Sadaaook Qandnr Chand v» 
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(e) Niw Tbiait- oonfi. 

Kannaffifaf 1, L. R, 19 Mad, 96, followed. Sas- 
; 800 H V, Hubby Das Bhukut 

L L. B. 24 Galo. 465 
1 0. W. NT. 44 

8. Presidency Tauma 

.Smatt Cause Courts Act (/ of 1895), ss. 37 and 38 
— Powers of Bench sitting on apfdieation for neio 
trud^-Question of evidence. The fourth Judge of 
the ProBidoncy Small CauBo Court, in n Huit irM by 
him, delivered judgment for the plaintiff. The 
defendant applied under a 38 of the Ftesidency 
:8mall Cause Courts Act (I of 1806) for a new trial 
.and the Judges (tho &st and fourth) on sueh 
application sot asiiio tho judgment, and dismissed 
the plaintiff’s suit with costs, and on the plaintiff’s 
application tho Full Bench of the Small Oiuse Court 
tefusod to intorfera Udd, by the High Court, that 
the Judges exorcised the powers of an Appellate 
Court in setting aside tno original decree, and 
•exceeded tho jurmiction vested in them by a 38 of 
the Act, such jurisdiction being a revisional juris- 
diction only. Hdd, also, that, where the question 
is one of evidence, tho judgment of the original 
'Court could bo reversed, and a now trial directed 
•only when such judgment is manifestly against the 
■weight of evidenca Sadasook Oawhir Chand v. 
Kannayya, L L, R, 19 Mad. 96, followed. Sas- 
8ooir a Hubby Das Bhukut \ 

l.L.B.24 0alo.455 
1 0. W. N. 44 


9. 


Dlfferenoe of opinion be- 


tween Judges as to allowing new trial In a 

case of difference of opinion between two Judges 
upon the point as to whether there shoura bo a new 
trial, no rule can be granted. Jabdinb, Sxinnbb 
ft Co. V. Money . . 14 W. B, 818 

10. Application to eet aside ex 

parte decree—Presideney 8mdt Cause Courts 
Act (XV of 1882), s. 37 — Ex parte decree, S. 37 
of the Presidency Small Cause Courts Act (XV of 
1882) does not apply to an ex parte decree. An 
ai^cation to sot aside an ex parte decree passed by 
a msidency Court of Small Causes falls within the 
terms of a 108 of the Code of Civil Procedure. 
Roshaitlal a Laohmi Nabayan 

I. L. B. 17 Bom. 607 


IL 


Power to reverse decree— 


Presidency Towns Email Cause Courts Act (XV of 
1882), s, 37~~Powers of Full Bench of Presidency 
Email Cause Court^Reoersdl of decree on question 
of fact. One of the Judges of tho Presidency Small 
Cause Court in a suit tried by him deliverra judg- 
ment for the plaintiff. The defendant made an 
application to me Full Bench under the Presidency 
Small Cause Courts Act, a 87, and the Court arrived 
at the conclusion that the judgment proceeded on 
a misapprooiation of the evidenoe and reversed the 
deorea Hdd, by Coluns, C,J. and Shiphabd 
J, (Bist, J., dissenting), that the Full Bench of 


SMALL OAUBB OOUBT, FBBBIDBVOY 
;LTOWN8-ron4f. 

2. PRACTICE AND PROCEDURE— coaid. 
(e) Nbw TBiAL—coiicld. 

tho Presidonev Small Cause Court had transgressed 
the limits of the jurisrJietion conferred by Act XV of 
1^2, a 37, as the cose was one on which different 
minds might not unreasonably have come to differ- 
ent conclusiona Sadasook Gambib Cuano v. 
Kannayya I. L. B. 19 Mad. 90 


12 . 


Powers of Full Benohr— 


Presidency Towns Email Cause Courts Act (XV 
of 1882), s. 37 — Presidency Terwns Small Cause 
Courts Amendment Act (I of 1895), s. 13 — AppedL 
Act ( of 1806, a 13, does not empower tho Full 
Bench of the Presidency Court of Small Causes 
to entertain appeals of questions of fact against the 
decree of one of the Judges of tho Court Sbini- 
VASA Chart.u V. Balaji Rau 

I. L.B.21Mad.282 

la 


Second new trial. It is com- 
petent to the Judges of tiio Calcutta Small Cause 
Court to grant a second new trial of tho same casa 
Pubson Cuund Golacha v. Kajooram 

10 B. L. B. 866: 19 W. B. 808 

— Second appliea- 


14. 

Itoa for new trudr^Presidency Towns Email Cause 
Courts Act (XV of 1882), s. 37-^Aet IX of 1850, 
s, 53. The Judges of the Calcutta Small Cause 
Court have power to entertain in the same suit 
more than one application for a now trial. There 
is nothing in a 37 of Act XV of 1882 prohibiting 
such a practice. It is in accordance with the 
practice of Courts in England to allow such apph- 
cationa Purson Chund Qoiacha v. Kajooram, 10 
B. L. R. 355 : 19 W. R. 203, followed. Subbut 
C ooMARi Dasses V. Radha Mohun Roy 

LL.B.82 0alo.784 

16. Presidency Email 

Cause Courts Act (XV of 1882, as anumded by Act I 
of 1895), s. 38—New trial of contested eases— Apf^i- 
cation to set aside order restoring suit dismissed for 
default of appearance. An application does not lie, 
under a 38 of the Presidency Small Cause Courts 
Act, to set aside an order of a Judge of the Court 
setting aside his previous order diwmifing a suit for 
defauR of the plaintiff’s appearanea Ghinna- 
TSAMBX MuDAXJAB V. VlEBABADBIAH NaXDOO 
(1902) . I. L. B. 20 Mad. 168 

16. Jurisdiotion of Registrar* 

The Registrar of the Presidenoy Small Cause 
Court has no jurisdiotbn to enteitain an appUoa- 
tion for new trial to set aride an ex parte decree 
made by him for default. Haladeab Haiti a 
Gkoytonna Haiti (1903) 

LI.B.80 0ido.88{ 
■.0.7 0.W.V.M7 

(d) Bamairoi to Hma Ooim 


17. Qnaitlonof tow. Only 

tion. of 1.W in Miit. out b. nfvnd. MMoir BW 
K Kininii Oovnu Bmim • . . ' O'Xm. ft 
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SHALL OAU8B OOUBT, FBB8IDBHOY 

TOWNS— conftf. 

A PRACTICE AND PROCEDURE— could. 

(d) RiFiBENOi TO High GduBT^-conld. 

The point of law rcforrod ehould be expressly 
stated. jABOurx, Skinnxb A Go. v . Monby 

14 W. B. 818 

IS. - OuesluM of foci 

—Ad XXVI of 1864, c. 7— Ad IX of 1860, 8.65. 
llio question whether or not cotton fabrics bordered 
with silk» or .having a portion of silk otherwise used 
in their manufacture, are ** silks in a manufactured 
or unmanufactured state wrought up or not wrought 
up with other materials,** within the meaning of 
a 10, Act XVllI of 1854, was a question of fact to be 
decided on the evidence, and not a question of law 
to be referred for the opinion of tiie High Court 
under Act IX of 1850, s# 55, and Act XXVI of 1864, 
a 7. IjAXumioas Hibachand v. G. I. P. Railway 
Company .... 4 Bom. O. 0. 189 

19. Order r^eetins application 

for new trial— Jud^nl eaiUingent on opinion 
of High CovH. The decision of a Small Cause Court 
rejecting an application for a now trial, but making 
such rejection contingent upon the opinion of the 
High Court, was not such a judgment as could bo 
referred under s. 7, Act XXVI of 1864. Hall v. 
JoAKiM . , 18 B. L. B. 84 

Seo also Mackintosh v. Gill. 

18 R L . B. 87 : 80 W. B. 808 

80 Act XV of 1882, 

8. 69 — Reference to High Court, queetion for — 
New trUd, Application for-~Difference of opinion 
between Judges— Contingent judgment. An order 
rejecting an application for a now trial, subject to 
me decision of the High Ck>urt on certain point or 
jioints referred, is not a " contingent judgment *’ 
within the meaning of a 69 of Act XV of 1882, nor 
•can points of difference between the Judges at 
that stage form matter for reference. Nussbbwan- 
jeb V. PuRSOTUM Dass • L L. B. 4 Oalo. 898 

[Uqder the Acts of 1850 and 1864, the Judge in 
referring a point was bound to make his judgment 
-contingent on the opinion of the High Court. 

Su Dosabhai Kayasji v. Khxbbadji Hobmasjx 

7 Bom. O. 0. 180 

But now under the Act of 1882, a 60, ho can 
cither give judgment contingent on the opinion of 
the High Court or reserve ms judgment] 

8L Stating oaae on applloation 

for a new triab— jPresfdeney Towns Small Cause 
CoufU Act [X V of 1882), ss. 37, 38, and 69. When, 
upon an application to the Presidenoy Small Cause 
Gouit for a new trial, the Judges differ in their 
■opinion as to any question of law, and the majority. 
Without ordering a new trial, reverse the decree 
■of the Judge who tried the suit the Court is bound 
to state a case for the opinion of the High Court 
under a 69 of the Plresi&ncy Small Cause Courts 
Act Sbshammal «. Munusami Mudali 

.LL.R80Mad. 858 


SHALL OAUSB COUBT, PBBSIDBNOY 
TOWNB-eonfd.. 

2. PRACTICE AND PROCEDURE-ooiiAl. 

( d ) RBriBBNoa TO High Court— eoafd. 

Presidency 

Towns SmaU Cause Courts Act (JCF of 1882), 
M. 37, 69 — Application to Full Bench for new 
ifioL The Full Bench of a Presidency (Viurt. of 
Small Gaiisifs cannot state a case for the opinion of 
the High Court on tho hearing of an application for 
a now trial made iiiiilor Act XV of 1882, s. 37, such 
hearing not being the “ hearing of a suit '* within the 
meaning of s. 60 of that Act Oaksiiott t\ BkiTisH 
India Stbam Navigation Company 

I. L. B. 16 Mad. 179 

83. Presidency Small 

Cause Courts Act (XV of 1882). s. 69—^htse slated 
for opinions of High Court — Mode of stating ease . — 
Question of law or usage. In a suit brought in tho 
Small Cause Court by tho plaintiffs against the 
defendant for damages for breach of contract to 
deliver goods, tho only dispute was as to tho prin- 
ciple on which damages were tc» bo BssesHod. Tho 
d^ondant paid into Court tho sum of R770-10-0. 
At the close of the hearing, and before judgment was 
dclivereil, the plaintiffs* attorney informed the 
Chief Judge that ho would require a case to bo 
stated for tho opinion of tho High Ccuirt under s. 69 
of tho Ptosidenoy Small Cause Courts Act (XV of 
1882), unless the decree were in his favour. Tho 
Judge thereupon desired him to state tho exact 
question of law he would wish to be referrcHl, but 
he declared himself unable to do so until after 
judgment was delivered. He said he (smid not 
then say anything more than that ho would require 
a case to bo stated for tho opinion of tho High Court 
on any question of law that might arise in tho case. 
The Chief Judge thereupon stated' the fa(;ts to the 
High Court, and referred tho following general 
question for its opinion : '* Whether, on the facts 
above set forth, tho plaintiffs are cntitlod to recover, 
from tho defendant any, and if so what, sum greater 
than R779-10-0 paid into Court by the defen(&nt ?** 
On the reference coming before tho High Court, a 
preliminary objection was taken as to whether the 
reference w'as in proper form, no question of law or 
usage having the force of law having been formn- 
latcri for tho opinion of tho Court. Held (Farran, 
J., doubting), that tho roforenco should bo sent back 
to be amended by stating the precise question 
arising in the caso. Rally Brothers v. Gocmtliihai 
Mulcuand . I. L B. 16 Bom 876 

84. — — Presidency 

Towns SmaU Cause Courts Act {XV of 1882). s. 69 
— Duty of the Judge m stating a ease for opinion 
of the High Court-^ueslion of law—Condilion 
precedent to referring ease. Under s. 69 of the 
rtesidonoy Small Cause Courts Act (XV of 1882), 
the existence of such a question of law or usage or 
oonstruotion as therein mentioned is a condition pre- 
cedent to a reference to the High Court and if no 
sudi question arises, the Small Cause Court has no 
authority to refer and tho High Court no jurisdiction 
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8KALL OAUSB OOUBT. FBBBIDBETOY 

TOWNB-eonU. 

8. PRACTICE AND FROCEDT7BE-^«A 

(d) RiriBiNoa to Hiok Court— cofild. 

to deal with the reference. The duty of drawing up 
the caae, where a referenee ia made, ia impoaed 
on the Court, and it ia reaponaiblo for the form of 
t^ caae. Ishwaroas Tjubhovanoas v. Kalidas 
Braidas . Z. L. B. 80 Bom. 779 

89a — ■■ — — ■ Presidincy 

Tcwn§ 8maU Cauae Courta Act {XV of 1882), 
a. 69^RequiaUion for reference. Time for making, 
A party requiring a Judge of the Small Cauaea 
Coi^ to make a reference to the High Court under 
a 00 of the Small Cauae Courta Act (XV of 1882) 
muat do ao before the Judge haa delivered hia judg- 
ment Bank ot Bbngal v. Vyabiioy Ganoji 
L L. B. 16 Bom. 618 


86 . 


Judgment con- 


tingeni upon opinion of the High Court~~~Preai- 
dency Snudl Cauae Courta Act (XV of 1882), a. 69 
— <7tei7 Procedure Code, 1882, aa, 878, 617, 618, 
and 619— ‘Withdrawal of euit. Power to allow. The 
Small Cauae Court paaaod a decree for the ulaintiff, 
but contingent upon the opinion of the High Court 
On the rmerenoe the High Court decided that, 
upon the plaint before the Court the plaintiffa 
could not recover. Held, that the Small Cauae 
Court on the receipt of the copy of the Judgment of 
the High Court waa bound to enter judgment for 
the defendants. Ynui A Co. v. Mahombd Hossadt 
I. L. B. 84 Cato. 119 


87.. 


Defbot in referenoe— No guea* 


tion of law referred—Presideney Small Cauae Courta 
Act {XV of 1882), a. 69. A reference can only be 
made under a. 00 of Act XV of 1882 for the opinion 
of the High Court upon some queatioij^ol or 
usage having the force of law or upon the construc- 
tion of a document if any such queation ariaoa in 
a suit or proceeding in which the amount or value of 
the aubject-matter is over R600, and either party 
lequirea aueh reference. A Small Cause Court mak- 
ing a rdbrence under a. 09 ahoidd state the queation 
of law, or usage having the force of law, or the con- 
Btruotion of a document upon which the pinion 
of the High Court is sought Quaere: Whether 
ai 017 of the Code of Civil Procedure is to be read aa 
incorporated with a. 00 of the Presidency Small 
Cause Courta Act Bknodi Lall Boy v. Rivxb 
Stiam Navigation Company . 1 O. W. B. 148 

18. Deposit of aeourlty for oosto 

—Act XXVI of 1864, a. 8. A case should not 
be x^erred to Hi^ Court by a Judge of tbe SmaU 
Cauae Court untu aeouriiy has been deposited in 
accordance with a. 9, Act XXVI of 1804, by the 
^narty against whom the judgment has been siven. 
tf such party do not deposit the aeoiirity '* forth- 
with,** he must be taken to submit to the judgment 
of tile Small Cause Court Where, however, a 
case was sent up without security for coats bdng 
d^iosited, and before the case was heard the plaint- 
ifla tended a sum ao security, idiich the Judge 
lifuoed to accept as being too lateb the Htyh Cour^ 


BXALL OAUBII OOUBT, PBEBIDBlTOr 
TOWBB-eoiiid. 

2. PRACTICE AND PROCEDURE-eoafi. 

(d) RmBBRon to High Court— eoafd. 
on the sum being deposited, and it appearing that 
the defendant would not Ito projudicod by such 
a course, allowed the case to bo heard. Fobnaro 
V. Ramnarain Sookdbb 

14 B. L. B. 180: 88 W. B. 186 

89. Act XXVI of 

1864, a. 8—Omiaaion to depoait eoata-Non-appear- 
anee. Where a caao had been referred from the 
Small Cauae Court, for the opinion of the High Court 
at the request of the plaintift, and they neither 
deposited any^ security for the coat of the rofcronce, 
nor appeared in the High Court: — Held, that 
defencianta, who appeared, were entitled to judg- 
ment and to an ordw that the plaintiffa should pay 
the costa of reforenco and other ezpenaea connected 
therewith. Dissbntv. Justicrs op thb Piaoi 
POR TBR Town op Calcutta 

6 B. Ii. B. Ap. 84 ! 80 W. & 849 note 

In a similar case, however, the roforenoe was held 

tion for coots by tho defendant was refused. ^ Raj- 
KUMAR PaRAMANICK V. StRWART 

6 B. Ii. B. Ap. 88 

[Those cases wero under the old procedure. Undei 
Act XV of 1882, if security is not demsited, the 
party against w^m the contingent ju^ment has 
been given is to be taken to have submitted to it. ] 

80. Casa referred at request ot 

party— Non-appearance of aueh party before High 
Coufi—Coata. When a case is roforrod bv the Small 
Cause Court, for the opinion of tho High Court, at 
the request of one of the parties, and such party dees 
not appear in the High Court, the decision must be 
mvon against him, wither aoouritv has beeh given 
tor the costs of tho roferonoe and the amount of the 
judgment or not, and ho must pay the cost of the 
reference. Wiujamson v. Arab Ismail Kuan 
11 B. L. B. 416 : 80 W. B. 841 

8L Ooete of referenee to BlgR 

Court — Coata—Praetiee—Preaideney Towna SmaU 
Cauae Courta Act {XV of 1882), a. 69-Ciml Pro- 
cedure Code {Ad XIV of 1882), aa. 220, 617, 620. 
Under a 020 of the Civil Ftocedure Code, the cost 
of a reference to the High Court cannot be dealt 
with separately, but must be dealt with when award- 
ing the cost of the suit They are, however, in 
tho direction of the Court, and ne^ not neoes* 
sarily follow the event of the suit Niool r 
Matsoora Dass^Dumanx , 

I. laB. 16 Cato. 607 

88 . 


Smatt CauH Courta Ad {XV of 1882), aa. 60, 70^ 
CotUingent fudgmenl—Seourity for Ike aanounl cf Aa 
;iid| 7 sieia and the coata of referanio—Tim/orlurn ^ 

ing aueh aacurily— Power UeeadandHm to hrnithmO 

aeeurity. Jn oases of reference foom the tndaa^ 
Small Cause Court, the provisioDS of the 8li ‘ 
which govams the mattes should be stiMly 
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bxaui oaubb court. FBRBlDBiroy 

Towsr-^iiiii. 

2. PRACTICE AND PROCEDURE-conAf. 

(d) RBriBmrcB to Hion Coobt— eoncld. 
plied with. In a suit for damages, the Officiating 
Chief Judge of the Presidency Small Cause Courtt 
on May 28. 1900. gave judgment for the plaintiff, 
contingent upon the opinion of tho High Court and 
a reference was made to tho High Court, under s. 69 
of the Presidency Small Cause Courts Act. The 
defendants, at whose request the contingent judg- 
ment was given, did not fully deposit tho amount 
of tho judgment and the costs of the reference 
until November 14. 1000. A preliminary objection 
having boon taken to tho hearing of tho reference, 
cm tho ground that it was not properly before tho 
Court : — Held, that, as security for the amount of 
tho judgment and the costs of tho reference was not 
furnish^ “ at once,” as required by s. 70 of the 
Presidency Small Cause Courts Act. tho preliminary 
objection must prevail, and that the reference must 
be dismissed, the defendants paying the costs of tho 
reference. Fornaro v. Itamnamin Sookdeb, 14 
B. L B. ISO, discussed. Queere : Whether there 
is any power in the HigK Court to extend the time 
for furnishing such security. Juoal Ktssore v. 
Skwmuk Rot (1001) • !t L. B. 28 Galo. 260 

38, CondltionB impoBed upon 

Judge of Small CauBO Court in Btating case 
for opinion— Presidency SinaU Cause Courts Act 
(.YF of 1882)* s. OO^^ivil Procedure Code (Act 
XIY of 1882), ss. 617 and 621'-‘Hiqh CouH, 
po^r of-^Amendment^Bmand. Before tho 
High CJourt can give an opinion upon a matter 
n'fcrrod to it by the Presidency Small Cause Court 
under s. 60, three conditions must be complied 
with:— (i) that the Court referring the matter 
entertains a reasonable doubt upon some question, 
of law. (ii) that it states what the point is upon 
which the doubt is entertained, and (iii) that it 
gives a statement of the facts, containing an ex- 
pression of opinion on tho point which is referred to 
the decision of tho High Court When such a course 
has not been adopted, the High Court can, under 
8. 621 of the Code of Civil Procraure, return tho case 
to tho lower Court for amendment Cabling v. 
Secuetabt of Statb fob India (1903) 

I. la B. 80 Calc. 468 

(e) Rx-hbabino. 

84. ^ Be-hearing, applloatioxi for 

-“^Praetkc-^Presidency SmaU Cause Courts Act 
(^F of 1882), ss. 38 and 71’—Complianee wUk 
^quirtuMnls of Act subsequenUy to a^ioation for 
^hearin/y^Bult of High Court, No. 208^Limita- 
Act, 1877, s. S. An ap^cation to the Hij^ 
^urt for a re-hearing under a 38 of the Presidenqy 
Small Chuse Courts Act (XV of 1882) must be in 
jrnting: A decree wbb passed against tho petitioner 
Small Ganses on the ^ December 
1687.^ On the 10th December Counsel on his behalf 
Was instructed to apply to the Wiffli Court 

38 of Act XV of 1888 for re-hearing of the suit 

VOL. V. 


8MAL1. OAUBB COURT, PBBBXDBNOY 
TOWBB-eoaAf. 

2. PRACTICE AND PROCEDURE— eofilA 
(e) Re-hbabino— confd. 

The Court was then engaged in re-hearing appeals ; 
but iu order to prevent the petitioner’s applicatioa 
from being barnd bv limitation under the provisions 
of tho action which requires the application to bo 
made within eight flays, their Lurclshiisf. before 
rising, allowefl tlic application to be then formally 
made, but adjourned tho hearing to a subsi'quent 
day. When tho cose came on. it appeared (i) that 
tho petition had not been signed and doclare<l until 
the 17th Deccinbitr 1887. «.e., tho day after the 
application hod been miulo in Oiurt ; (ii) that tho 
affidavit in siip(x>rt of the application, os requited 
by a 38, had not been filed until two days after the 
application in Court ; and ( 3 ) that tho Court-fees, 
which by s. 71 of Act XV of 1882 should bo paid 
prior to the application, hod not been paid until 
the 20th December 1887, i.s.. four days after tho ap- 
plication. Heltl, that the application for a re-hear- 
ing must bo rejected ’rhe application, although 
nominally made on tho 16th December, was only 
provisionally received, and every objection to its 
reception which could havo been talam on that 
day could bo taken at tho hearing. Tho snbHoqnent 
compliance by the petitioner with the requirements 
of the Act could not place him in a bettor position 
than ho occupied when tho application was mode. 
In re Jai Kissoondas Pursuotamuas 

I. Ii» B. 12 Bom. 408 

86 . — Presidency 

Small Cause Courts Act, s, 38 — Case in which order 
for re^hearing grantnl on ground that decision tf 
SmaU Cause Court was agtiinsi weight of mdence 
— Practice. On an application for a rc-heai 1 ng by 
the High Court, uiitlor a 38 of Act XV of 1882, of a 
suit already heard and decided by a Judge of tho 
Small Cause Court : — Heltl, by tho High Court, that, 
the ovidcnco being of a very conflicting charactor 
and not such as to justify a distinct opinion that tho 
Judge of tho Small Cause Court was wrong in 
his decision, tho application for a ro-hcaring should 
bo refused. S. 38 of Act XV of 1882 does not 
authorize the High Court to grant an order for a 
re-hcoring where that Court merely feels that the 
evidence is doubtful without forming any opitdon os 
to whether the conclusion arrived at by the Si^ll 
Cause Court is a wrong one. Tho section requires 
that there should be such an opinion before granting 
the order, and such opinion should bo a distinct 
opinion, and not merely what is termed an inclina- 
tion of opinion. Hassanduoy Visrabi v. Britisr 
India Stbah Navigation Company 

I.Ii.B,12Bom.679 

00 ^ Presidency 

Towns SmaU Cause Courts Act {XV of 1882), 
SB. 33, 71'^lamp-^Peiition insuffeienUy stamyed 
^Deficicney of stamp, power to make good, after 
period of limitation attowed for presentation of 
applieation. On the 7th April being tho lost day 
on which such application could be made under the 
provisions of s. 38 of the Presidency Small Cause 

17 ? 
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2. FRACnCE AND PROGEDURE-^oiifel. 


APRACnCE AND PROCbDURB-eoiifA 


(e) Ri-HBABIKO— could. 

GourtR Act, an application was made to tho High 
Qcurt under that iwction for the ro-hcaring of a suit 
which had been dismissed by the Small Cause Courtb 
The application was made by petition at the rising 
of cAe Courts and not being a regular motion day 
Aie hearing of the matter .was postponed till tho 
8th AnriL On that day, on the application being 
brougnt on, it appeared that the petition only boro 
a 7-rupee stamp instead of one of tho much larger 
value required by s. 71 of the Act. It was con- 
tended on behalf of the petitioner that tho defioienoy 
opuld then be made up, and that ho was entitled to 
have the application hoarrL HM, that this could 
not bo done. The eight days allowed by a 38 
expireil on tho 7th April, and had tho application 
been then considered, it could not have been 
received, but must have been rejected, as a 71 
requires the proper fee to bo paid before tho appli- 
cation can bo received. Although the considera- 
tion of the application was deferred to the 0th April, 
that made no difference, as the eight days had expir- 
ed before the petition was in such a condition that it 
could be received. Nobbnoranath Bosk o. Ari- 
NASK Ghuxdxb Roy . 1. L. B. 18 OaLo. 446 

87 ^ Mwearriage or 

failun of juaticA — Withdrawal heforti judgment of 
requeet to refer ease for the opinUm of the High Court, 
In a suit in the Cburt of Small Causes, in which 
questions of law and fact were raised, the plaint- 
iffs at first asked the Judge to state a case for the 
opinion of tho High Court under s. 60 of Act XV of 
1882. Ilie Judge was willing to do so, but the 
plaintiffs withdrew their request Tho Judge tiicre- 
upon delivered his judgment and dismissed the suit 
The plaintiffs then applied to tho High fturt for a 
ro-hoaring under a 38 of Act XV of 1882. It was 
contended that tho Judge was wrong in his view of 
law as applicable to tho facta HM, that oven if 
that were the case, there was no ” misoarriago or 
failure of justice ** within tho meaning of a 38, and 
that the plaintiffs wore not entitled to re-hearing. 
Vassonji Tricuhji a Ca V. Southjbbn Maratha 
Railway Company • I. L. & 17 Bom. 14 

39 ^ Presidency 

Snudi Cause Courts Act [XV of 18S2), s. 38^ 
Diamisaid for defavU-^Remedy of plaintiff-^ml 
Procedure Code, J882, as, JOO, 102, 103—Appear* 
once arid wm^ppearance of pariiee-^Appearanee 
hy eounad or fhader to tddain adjoummaU, a 38 
of the Presidency Small Cause Cburts Act (XV of 
1882) does not preclude a plaintiff whose suit has 
been dismissed for default from applying under 
a 103 of the Civil Procedure Code (Act XIV of 1882) 
to have the order of dismissal set aside, lliereisno 
inconsistency between the two sectiona A plaintiff 
whose suit has been dismissed for default has two 
separate remedies under diffmnt enactmonta If 
lie chooses to apply for a new trial under a 3^ he 
must do BO withm eight dava If he professes to 
•p^ for an order setting uido the dismiisnl under 


(e) Rhiaung— eoald. ** 

a 103 of tho Civil Procedure Code, he can do so 
within thirty days (Limitation Act XV of 1877» 
Sch. II, Art. 163). A suit and cross-suit between 
tho same iiortios wore on the board of a Judge of 
tho Presiclency Small Canso Court for hearing on 
the 23rd April 1898. On that day A, the counsel 
who was instructed for the defendants in the first 
suit and for the plaintiffs in tho second, was unable 
to attend, and B, another counsel, hold his brief and 
appeared on his behalf and applied, for two montW 
adjournment of both suits. The munim of his 
clients was then in Court B was unable to state 
what was the defence, if any, to the claim of the 
plaintiffs in the first suit The adjournment was 
refused, and B said he withdrew from tho case. 
Both suits were then and there disposed of, the 
claim of the plaintiffs in tho first suit being decreed, 
tho second suit being dismissed for non-appearance. 
On the 7th Blay following, an application was made 
for a re-hearing of both suits. Court regarding 
tho decrees as ex parte decrees, granted a rule for a ^ 
new trial, which was made almluto. On appeal 
to the Full Court the matter was leferrod to the 
High Court Hdd, that under the circumstances 
tho suits were to be considered as having been 
disposed of under ss. 100 and 102 of tho Oi^ Pko- 
ceduro Code (Act XIV of 1882) respectively, and 
that whether or not they, or either of them, fell 
within tho category of contested suits as defined 
by s, 38 of tho Presidency Small Cause Courts Act 
(XV of 1882), the remedy under a 103 of the Civil 
Procedure Codo was open to the plaintiffs in the 
cross-suit SooNDSBLAL V. Goobpbasad 

LL.B.88Bom.4I4 


89. 


8moM Cause 


Court-^Presidency Small Cause Courts Act {XV of 
1882), as, 9 and 38^1keiaion hy a sm^ Judge on 
rvidesce— Reversal of decree hy FuB Cowrh~~Juris* 
didion^Fraeiiee, One of tho Judm of the Presi- 
denoy'^Small Cause Court at Bommy having dis- 
missed the plaintiff’B suit on the evidence^ the 
decree of the Judge was reversed tho Full Court 
(composed of two Judges), as being manifestly 
against the weight of the e^once, on an apnUca- 
tion by the plaintiff under a 38 of the Pkenoency 
Small Cause Courts Act (XV of 1882). A question 
arose as to whether the decisbn of the FnlLCouit 
was uBra vires and void, there being nothing in the 
rules framed under a 9 of the Act providing foi the 
exorcise by the Full Courts composed of two 
more Judg^ of any powers confoned on the SmaD 
Cause Court Hdd, that^ althou|^ the mko m 
procedure and practice of the Presidenfly Saw 
Cause Court at Bombay were sUent as to thf 
exercise by the Full Courts consisting of 
one Judge, of any powers under the Aet^ it did not 
follow iSkt the sittfogs of the Full Court ^^'Bretiie^ 
fore iiBfn vires. Although no rules were nasneu 
as to procedure to be followed, stilh^h y jon| 
practice, the procedure had beoome weU-defiBea 
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2. PRACrnCB AND PROCEDURE— conelA 

(e) Rx-hbabiho— coHdA 

and folly known, the praotico bcine that the Full 
Gburt ehould consist of two Juai^*s — the Chief 
Jud^f and in his absence the senior Judge, presid- 
ing. The Judge against whoso decree any applica- 
tion is made is generally the second memDor, if he is 
present in Court If he is absent, the Chief Judge 
and the second, or the Chief and any other Judj^ 
hear and dispose of the a|ip]ication. Such being 
the unwritten rules of practice, they must be doomed 
to bo ” Rules treated as in force in the Court on 
Slst December, 1804,’* under cl. {2) of s. 0 of the 
Act, and to be validly in force, 'lliey fall within 
the principle that an inveterate practice amounts 
to a rule of law. HeJd^ further, that the power to 
alter, sot aside or reverse tiie decree under s. 38 of 
the Act includes the power of the Full Court to pass 
a decree in favour of the party in whose favour the 
application is granted The t«ractice of the Court 
of Small Chusea at Bombay, of reviewing the decree 
in cases in which the notes of evidence arc sufficient 
to enable the Full Court to undertake that review, 
and of sotting aude a wrongful dismissal of the suit 
where the decision is manifestly against the weight 
4 if evidence, is not contrary to law. Behram 
Kaikhushru Iraki v. Abiirshir Kavasji (1903) 
Lli.It.R7Bom.568 

SMALL GAUBB OOUBT, BAMGOON. 

L EstabliBliment of— Act XXI 

of XI of 186S~~Load OovemmefU, Act 

IXI of 1883, after establishing Recorder's Courts 
in British Burma, and fixing the limits of ^ their 
jurisdiction, enacted by a. 10 that, ** save as in this 
Act provide, no Court other than the Recorders 
Courts shall We or exercise any civil jurisdiction 
whatever within the limits for the time being fixed 
08 aforesaid.*' Act XI of 1866, after declaring 
that the words ** Local Government ” should de- 
note '* the person authorised to administer the Exe- 
cutive Government in such part,** enacted by 
a 3 that the Local Government may, with the pre- 
vious sanction of the Governor General in Council, 
constitute Courts of Small Causes under that Act 
at any place within the territories under suoh Gov- 
ernment. By a. 3 the Judge of suoh Small Cause 
Court was to bo appointed by the Local Govern- 
ment. Act XI of 1865 did not repeid s. 10 of Act 
XXI of 1863. By notification dated 1st Septem- 
ber 1860 the Governor General appointed a Judge 
of the Small Chouse Court at Rangoon, extendw 
the provisions of Aet III of 1864 to British Burma 
and invested the (Lief Commissioner of British 
Burma with the powers oonferred on a Local Gov- 
cnimont by that Act. By notification of 2nd 
^^ber 1869 the Governor General in Council 
Motioned tiie estahUAment of a Court of Small 
Causes in Rangoon under e. 3, Act XI of 1865, 
extended the Juriidiotion of the said Court to an 
amount not exceeding R1,000, and notified that 
^ territorial Jutisdiotion wo^d be oo-extensive 


SMALL GAUBB GOUBT, BAJTOOOir 
— ceneU. 

with that of the existing Small Ganse Court juris- 
diction of the Roooidei^s Court at Rangoon. BeU, 
that the Small (Tause Court at Rangoon so estab- 
lished was properly constituted. There is nothing 
to show that the words ** Local Oovommont,” 
as used in Act XI of 1865, were intended to inolu^ 
a Chief CSommissionor. Ko Shoay Book v, Shoay 
Gak 6B.L,B.ie6: 14W.It.381 

B, - — Juriedlotlon of -^Foreign ship 

— SuU by Mulor for toages — MofwsH SmaU Cauao 
Court Aet (XI of 1355), «. 8 (expl. a). Civil 
(Jourts have, as a general rule, juri^iotion to try 
all civil suits against all persons of any nationality 
within the local limits of their juriraiotion. A 
captain of a idiip, who was at the time loading or 
unloading his vessel within the local limits of the 
Small CSaiiBo 0>urt at Ruigoon, was sued by one 
of his sailors (who had contracted to serve on a 
voyage from Bremerhaven to East India) for 
wages in the Small Cause Court of Rangoon. //sU, 
that the sailor’s cause of action arose within the 
local limits of the Small Cause CSoiirt where the 
defendant was residing when the suit was brought, 
and that therefore the Small Cause Court had ju- 
risdiction to hear the suit. Olnxr v. Lavbszo 

LL.B.10Galc. 887 

BMUGGLma. 

See Stolek Pbofertv— O rvEKCSs be- 

LATINO TO 18 W. B. Or. 68 

19 W. R, Gr. 87 

8NAKE-GHABHBBB. 

death caused by— 

Murder. 

8B.L.B.A.Gr.86; 18W.B.Gr.7 
LL.B.6Galo. 861; 4G.L.B.680 


800IBTIB8BBQI8TBATI0N AGT (XXI 
OF 1860). 

8. 20— CAiriteftfe eoeUiy—Bdi^ue eo- 

why exuAing for the management of a pMic mosque, 
A xeligioas purpose may bo a obaritablo pur- 
pose, and a society for religious purposes will ordi- 
narily bo a society for charitable purposos. Ghari- 
tablo purposes are not rostrioted to the giving of 
A.lfn« or other charitable reliefs, but the wonls 
have a much wider legal moaning. In re White : 
moe V. If**., 11893 ], 8 Ch. D. 41 , foUow^ 
UM, th»t . religion. Motoly which h«I for ite 
obje^ the oontrol and management of, and the 
piotootion of the property appertaining to, a cer- 
W publio mosque, was a society, which migit 
legally bo registered under the provisions of the 
Societies RogiBtration W, I860. 

MU OF Muttra v. Nasir-ud-Dw ( ^ 

80LDIEB. 

A. CAwrosirasis Apr (lU " WW)* 
g. 14 . LL.B- 8 All.ai4 

17 w 2 



( 11886 ) 


DIGEST OF CASEa 


( 11886 ) 


BOliDZEB-eoiieU. 

reddanoe of— 

8u JUBISDXOTIOK— CaUSIS Of JUBISDIO- 
TioK— Dwmjvo, Cabbyxvo on Busi- 
ness, OB WOBKINO VDB QaIN. 

I. L. B. 1 All. 61 

8te Small Cause Court, Motussil— 
JuBiSDicnoN— M ilitary Men. 

6 W. B. 8. C. G. Bef. 81 
6 Mad. 88 

Army Aot| 1881, a. 14A— Sii&-Cofi- 

dudoff Ordnantit lhfHiHnun!t~-~Service of summoM 
— Civil Proudure Code, a. 468. A Siib-Gonduotor 
of Oidnanco in tho M^ras Establishment of Her 
Majesty's Indian Militaiy foicos, holding a war- 
rant from the Government of Madias, is a soldier 
within the moaning of s. 144 of the Army Act, 1881. 

In a suit to recover R183-7-0, a sammons having 
been sent by the Court to the Commissaiy of Old- 
nanoo to be served on the defendant, his subor- 
dinate, the Commissary of Ordnance returned tho 
summons unserved and referred to a 144 of the 
Army Act, 1881, and his reason for such action. 
HeUft that tho Commissary of Ordnance was bound 
to servo the summons under s. 468 of tho Code of 
Civil Frocoduro, although tho defendant might be i 
entitled to the privilege given by s. 144 of tho • 
Army Act, 1881. Abbaham v. Holmes 

LL.B.lIMad.475 | 

80i:iBmrAMAH. 

See Criminal Pbooedube Code, 1882, s. ; 

146 . 18 G. W. M. 601 ; 

8ee Mobtqaqe. I. L. B. 84 Galo, 880 

unregistered— 

See Landlord and Tenant. 0 

I. L. B. 84 Galo. 466 

80LIGIT0B, - 

See Attobney. 

See Attorney and Client. 

See Pbivileoed Communication. 

reoeiving instrootions from 

client without a solicitor- 

See Advocate I. L. B. 84 Galo. 788 

- - - duty of— AMomfy and rlienf. It is 
the duty of a solicitor who has once undertaken 
a cause to carry it to a conclusion, in re a 
SouciTOB . 4 B. Ii, B. P. G. 88 

This was an observation made in some remarks 
addressed by the Judicial Committee to a solicitor 
who, having obtained a frial order in an appeal, 
had abstained from caizying that order to its pro- 
per termination. It was intimated subsequently 
that it was not intended to have any Judi^ au- 
thority being only a personal admonition address- 
ed to the solicitor and having reference to the 
peculiar drcumstanccs of his case. Inn a Sou- 
OTuB • • , 14aL.B.P.G.6l 


SOLIGITOB-eonM. 

lien of, for costs— 

Ses Costs— Costs out or Estate. 

I.L. R.10Bom.84S 

suit for costs of— 

8 eA Attorney and Client. 

I. L. B. 86 Gale, 171 

8 ee High Court Rules. 

I. L. B. 88 Bom. 488 

8ee Limitation Act (XV of 1877), Son. 

II, Art. 178 I. L. B. 88 Bom. 1 

L 8olicltor’s lien for costs— 

Summary juriadietion of Court omr auitora — 
Compromise hy parties without knowledge of 
aolidtorSdlicitor^a right to oppose mofion— 
Negotiable security— Transfer of NegoUdble 

security hy debtor to hia creditor— Effed, By a 
private compromise botu-oon Cullian ji, the plaintiff 
in the 6nit suit, and Lakshmibai, the 6th de- 
fendant, who was also tho plaintiff in the second 
suit, it w'as agreed that the plaintiff should give 
to Lakshmibai certain immoveable property and 
R 15,863 in full settlement of her claim and a fur- 
ther sum of R500 for her solicitor's costs. On the 
21st February 1904, possession of tho immoveable 
property was given and a sum of R600 paid to 
Lakshmibai. Cullianji also gave to her 3 hundis 
for R6,000, R5,000 and R5,863, rospoctively, but 
tho hundis were dishonoured on their duo dates. 
In March and April, 1004, the plaintiff paid two sums 
of R 6,000 to Lakshmibai, by cheque, in Ibu of the 
two hundis for B6,000. On tho 4th June, 1904, 
Lakshmibai's solicitor j^ve notice to tho ^aintiff, 
that he had a lion for costs on the sum of R16,863 
agreed to bo paid by the plaintiff to his dimt. 
On tho 22nd of Juno, 1904, the ^aintiff paid the 
sum of R5,853 to Labihmibai, in cash, in respect 
of the hundi for R6,863, which was dishonoiaed* 
The plaintiff, thereupon, moved for an order, 
authorizing the delivery to him of certain property 
alleging that he had settled and satisfied the cuaims 
of Ijakshmibai. Lakshmibai's solicitor opposed 
the motion on tho ground that tho settlement and 
satisfaction were oollusive transactiomi intended 
to cheat him out of his costs and aslmd the Court 
to order tho plaintiff to deposit the sum of R9,000 
as security for the same. ^eM,that intbeabsmoe 
of fraud or collusion between the parties the soli- 
citor was entitled to be paid his tased costs, by 
the plaintiff, up to R5,863, being the amoant 
mid by the plaintiff after notice of the Hen. The 
High C^urt of Bombay has a summaij jurisdiotion 
over its suitors for the purpose ^ enmang a soli- 
oitor's lien for costs ; and in enforoing it the Comt 
must be guided by the piinciides of Ens^ law. 
Whether the solicitor moves the Court an ap- 
plication of his own or appears to oppose a uiotioa 
of the party, against whom the Im lor oosts * 
alleged to arise, in either ease he oalla in aid the 
equitable interference of the Court under its am- 
mary jurisdiction. DevkoM v. Jaffenesh 
Shankar and Dinaha, L L E. 20 Bam, U8f 8iiA 
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SOUOITOlEU^ooiieU. 

XhitUr KriMo MiUer v. KaUy Prasunno OhoH, /. 
Zh E. 25 Ctde, 887* followed. Pamdoyal Serowgee 
▼. Eamdeo, /. L, E. 27 Calc. 289t dissontod from . 
Htldt also, that the giving of a nogotiable security 
by the plaintiff to Lakshmibai operated as a con- 
ditional payment only and not as a satisfaction 
of the debt. In rs Eomer and 189S\ 2 

Q, E. 28% 29% followed. Culuavji v. Raghowji 
( 1904) .... L L. 80 Bom. 27 

2. Taxation — Wart nxA ordinarily 

falling upon SolicUora-^Work of mtrilorious 
fsha/rwier, K was the solicitor for the defendant 
in a suit brought to obtain probate of the will 
of one Damji Lakhmiohand. 'Jlio defence set 
up was that the will was a forgery, l^ing 
unable to procure the services of an expert, 
A’, after special study for the purpose, himself 
carefully studied every letter of the alleged wiU, 
and despite oounsel’s opinion that ho had no 
chance of succeeding, ho eventually succeeded in 
satisfying the trying Judge that the will w’as a 
forgery. In his bfll for attorney and cliont*B 
costs, K claimed extra payment for the additional 
and unusual work incurred by him. //cU, in 
review of taxation, that K was entitled to bo so- 
mately remunerated for the special work done 
by him, as it was in fact a charge for work done 
which w‘ould not ordinarily fall upon a Solicitor 
in the preparation of the brief. Dahibaiul 
SOONDBBJI (1007) . I. L. B^ 81 Bom. 480 

80LICIT0B8 ACT, 1877 (40 & 41 VICT. 
C. 26), 8 . 9. 

Eee Attobxet I, L. B^ 86 Galo. 816 


BONTHAli PABaAVAB-coiieB, 


appeals in oases from— cosftf. 

Stt. Appeal in Criminal Cases — Aon — 
Act XXXVli of 1865 17 W. B. 11 
I. L. B. 12 Gale. 686 
St € Hioh CkiuAT, Jurisdiction of— 
Calcutta — Civil. 

I.L.B.8Galo.298 
I. L. B. 10 Gale. 761 


mai or suit ror land in— 


Ece Jurisdiction— Suits for Land- 

Property IN DIFFERENT DISTRICTS. 

L L. B. 4 Galo. 222 

A'eC SlJBORDlNATB JUOUR, JURISDICTION 

OF 6 G. L. B. 128 

80NTHAL FABQANAB JUBTZGE BE. 
GULATION (V OP 1698). 

b.1B. 

Eec Sanction for Prosecution — Revo- 
cation of Sanction. 

L L. H. 80 Colo. 916 

s. 24. 


See SoNTiiAL Pebuiinnaus Settlement 
Regulation, s. (i. 

I.Ii.B.26 Galo. 288 

BOHTHAL FABGAEAB BETTLEMENT 
BEGUliATZOB (ZZZ OP 1872), 

Eee Partition— Riqut to Partition— 
Partition of portion of Property. 

6 G. W. B. 186 


80L1TABY GOBPZEEMENT, 

Ece Sentence— Solitary Confinement. 

8 B. L. B. A. Gr. 49 

»K«. 

See Bbabmo Samaj. 


brea^li of agreement to Joinp- 

Sgs Contract Act, a 23— Illegal Con- 
tracts — Generally. 

2B.li,B.aB.4 

— exolusion from— 

See Jurisdiction of Civil Court^So- 
CIETIBS . . 8B.I1.IUA.G.9I 

80KTHAL FABGABA& 

See Guardian 1. L. B. 84 Galo. 699 
See Settlement OFnesB. 

6 G.I 1 .B .666 
See Transfeb of CiBIminal Case— Gbne- 
aal Cases . 1. B. 18 Galo. 247 

■ " — appeals in oases from— 

See Appeal— Regulations— Bengal 
Riovlation m OF 1878 

eO.Xa &868 


BS. a 4r-Acf XXX VII of 1855, s . : 


Bengid, N.-W. P. and Auam Civil Courts Art {XII 
of 1887) — Suit exceeding 91,000 tn value — OMcee 
inverted with power of a Civil Court-~''CourL'* The 
effect of a 2 of Act XXXVli of 1866 and a 3 of 
Regulation 111 of 1872 is to make the rancral laws 
and reguiationB, including the provlHions of the 
Code of (^vil Prooedure, applicable in the Sunthal 
Porgunnahs to suits exce^ng R1,000 in value 
without nuy (|ualificationB, provided that such suit 
are tried in the Courts estabUshod under the 
Civil Courts Act (Xll of 1887). An officer in the 
Sonthal^ Porgunnahs investecl by Local Govern- 
ment with the powers of a ^vil Court under a 4 
of Regulation 111 of 1872 is a Court established 
under Act XII of 1887 within the moaning of a 3 
of tho Regulation. Dungaram Marwary a Raj* 
xiSHORs Deo . . I. L, B. 18 Galo. 188 

1. B. 6— Jicrtsdtcfton of CivU Cowrie 

StUUmenl proceedings. During the time of the 
settlement in tho Sonthal Jfrigunnahii, certain 
proceediim were instituted, with the jpermission of 
the Settlepient Officer, by tho plamtiff to nst 
posBOBsion of certain land, and came before ms 
Buboidinate Judge, by whom they were treat- 
ed as a regi^ suit The decision was not pro- 
nounoed until tho settlemont had been completed. 


Hdd, that a 6 of Regulation III of 1872 did not 
apply, and that, under the circumstanceib tlis 
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BONTHAL FABGAirAB BBTTUS. 

HEirr BBOULATION (in OF 1872) 

•. 5—condd, 

proooedingii miiBt be taken to have been regularly 
commcncodr and that they might be completed 
as proooodinga in the ordinary CJivil Court. //eU, 
fuiwer, that the prooecdings were not nccesinrily 
irregular by icaaon of the fact that ubucb had not 
been framed under b. 6 of the Regulation. Sona- 
ifovi Dasi V. Ltlakund Sinou 11 G. L. B. 80 

8 . AppM from 

HUkminU procetdi'nga^N(AificalitmolthelA€uienafU- 
Oovenwr of the 7th May lB72^Ati XXXVII of 
I8669 B. 2. The officer appointed under b. 2 of Act 
XXXVll of 1866, and not the Settlement OfficorB 
aa Buch, are the perBona empowered to try such 
Buita aa are referrra to by Regulation 111 of 1872, 
a. 6, and to certify iamieB to the Civil Courta under 
that Bcction. The notification of the Lieutenant- 
Governor, dated the 7th May 1872, being atill in 
force, the Settlement Officera have no power to deal 
with Buoh casea. Where a Settlement Officer re- 
ferred certain Ibbucb to a Deputy CommisBioncr 
aa a Civil Court under Regulation 111 of 1872, a. 6, 
to be dealt with him, and ho gave a deciaion 
thereon and certified the aamo to the Settlement 
Officer, and it appeared that the Dcfraty Commia- 
doner had previoualy been inveatod with the powera 
of a Settlement Officer, and the proceedinga were 
Bubaequently returned to him for the acttlement 
record to bo amended in conformity with hia find* 
inga, ho being thoroughly conaervant with all the 
fMB of the caae, and he accordingly paaaed an 
order and amend^ the record defining the areas 
to which the plaintiffs were entitled. On appeal 
against that order, — that, so far as he was 
acting as a Civil Court, the Deputy Conmiaaioner 
had no jurisdiction to try the iasuea sent Wn or deal 
with the case, but that, inasmuch aa he was vested 
with the powera of a Settlement Officer, and was 
fully competent as such to deal with the case him- 
aolf, seeing that the parties could not in any way 
be prdudiced by the irregularity committed, the 
Court would not interfere to set aside the 
order. also, that, treating the action of the 

Deputy (jommisaioner aa that of a Settlement 
Officer, the High Court hod no jurisdiction to hear 
the appeal Tabxui Pbbshai) Misra v, Mahamttd 
Gbowdhbt • I. Ii. B, 7 Oalo. 876 

8 . 0 . Tabiki Fbosad Missbr V. Hurbisr Chttk- 
DXB CnowDBRY • 8 O.L. B. 648 

^ ■.6. 

See TAAvann or Pbopxbty Act (IV or 

1882), 88. 83, 84 

LL.B.86Gal0.84O 

— 8. 6 68 amended by 8. 84, Bon- 

thal Pergimnali8 Ju8tloe Begulation (V 
of 1888)* /fffpid (7oii8wet— CompoMiid fateresi-* 
**UnlawfiU** eoneideraiiemt meaning of. There is 
no law or regulation laying down that an agree- 
ment between any two persona living in the Son- 
thid Pergnnnaba to pay compound mtereat upoh 


BOBTHAli PABOABAB BBTTLB. 
MBNT BBaULATIOB (in OF 1878) 

— ^onfd. 

— — - 8. 6— eoncH. 

the amount borrowed is "unlawful” within the 
meaning of s. 23 of the Contract Act All that the 
law provides is that compound interest will not be 
decreed by any Court Referring to the Sonthal 
Regulations, a 6 of Regulation 11 [ of 1872 and 
a of Regulation V of 1893, it was AeU, in respect 
of an agreement to pay intercut on an amount com* 
posed partly of the principal and interest due on a. 
former debt, that such agreement is not void undes 
a 24 of the Contract Act and that the obligee may 
recover such auma of money as he is entitled in law 
to recover, notwithstanding that part of the con- 
aidoralion is compound interest Suama CuAiuir 
Misser V. Chuni Lal Marwari 

I.li.B.86Galc.88fr 

1. 88. 11, 86 — Suit regarding muffer 

deeid^ hy SetilemaU Couri-SttUement Gffiesf,. 
FMing of—JurMieiion of Civil CouH-SigM 0 ^ 
suit — Suit to set aside settlement and for possession. 
Whore a suit was brought to establish by avoiding 
the instrument under which he held, tlmt the de- 
fendant was not a tenant of the lands in dispute, 
and to oust him from possession, and ho had been 
recorded in the record-of -rights mode by the Settle- 
ment Officer os a tenant of such lands : — Ildd^ that 
the suit was one regarding a matter decided by the 
Settlement Court " within the moaning of a 11 of 
the Sonthal Pergunnahs Settlement Regulation: 
(III of 1872),” and was therefore not maintainable. 
Tho introductory words of cl. 4 of a 26 of the Regu- 
lation, which impose a personal limitation on the 
juriadiction of tho Civil Courts, apply to suits of all 
tho threo classes to which tho cause relates ; so 
that the bar to the juriadiction can take effect on a 
suit in the third of the throe claaaca only when it is 
both " a suit to contest the finding or record of the 
Settlement Officer,” and involves also the deter- 
mination of " the rights of samindara or other pro* 
rietors as between thomselvea” Ram Chubh 
IRQ V. Dhatubi Sing • L Ii. B. 18 Galo. 146 

8 . ••/Voprietor,’* 

Meaning of--Suil for eeiMishment of hskhirai tM 
and amendment of reeord-of-rights — JurisdieUion of 
Civs Court — Onus of proof. In prooeedingv foa 
acttlement of rent and rccoxd-of-rights underMiha 
Sonthal Pergunnahs Settlement Regulation (HI ' 
of 1872) certain lands claimed by the plaintiffs aa 
lakhiraj were ordered to be recorded as mil and 
asaeasod with rent, the Commiaaioner of the DiTi- 
sion stating that ^ plaintiffs m^4 if tb^ bhoaa- 
bring a suit in the Civil Court The dmndant 
(lamindar) obtained an ee parte decree for rent w 
the basis of the jumma-bandi prepared in the am 
proceedings. In a suit brougnt to eatabliBh the 
plaintiff’s lakhiraj title and for an order dkeotte 
the recoid-of-righta and Jumma-bandi to be anfn^ 
cd:-*HeM,ihata]akhiraJdari8 a proprietor witra 
the meaning of a 26 of the Begnlatibn, and aa 11 
and 26^Ua not bar the juriaSotion ii ti m Qfi^ 
Gmrt in this case. Jfom Charon Singh v. pMfon 
SingKLLS. ISOak. 146, diatingiiiahed. BW- 
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B OWTHA Ii PABOANAS SBTTIjg. 
■BBT BBOULATIOB' (in OP MTS) 

— «oimIA 

nrUSS-MiidA; 


kho that in the preaent ease the onna wm on the 
phuntiia to prove their alieged iakhinj title. 
Bambanjav Chucxbbbijitt n Nahda Lal Laik 
L la B. sa Ofthi. 478 

„ . — » 84i 96—$va io »a aiide 
ordtir of adtiment Officer — Non^pMieaiion of re- 
cord-of^rigMs. Where, in December 18M, a euit 
was brought to fiet ande an order of the Settlement 
OflScer under Regulation HI of 1872, made io 
December 1876, after diapoeing of tho plaintiff’s 
objections to tho defendant’s title, and it was 
found that no record-of-rights had been published 
in accordance with a 24 of tho Regulation i^eU, 
that tho suit was not barred under a 26 as not 
having been brought within three years from tho 
date of the order. The final order referred to in that 
section must be one subsequent to or not precede 
ing tho publication of the rccord-of-rights. Ram 
Narain Sinok V . Ram Rukjun Chuckrkrutty 
I. la & 18 Colo. 846 

Suit to set aside 


^ ^ anti to set asufi 

order of Settlemeni Officer — Non-puhlieaiion of re* 
eord-of-rtghis^ Onus of proof. In a suit instituted 
in January 1887 by a plaintiff to set aside a settle- 
ment made under Regulation HI of 1872 and to 
itH*over khas possession of a mousah. alleging that 
tho defendant held the lands as chaktan and that 
tho services for which he held them had ceased, the 
defendant pleaded that tho tenure was dur-moku- 
rari, that the land had been settled as sueh in 
June 1877t and that tho suit was consequently 
barred by tho special limitation provided by s. ^ 
of the Regulation. Tho plaintiff sought to sot 
aside the settlement on the grounil of the non-pub- 
lication of the rccord-of-rights and tho fraud of tho 
defendant, and both the lower Courts found that 
the record-of-rights had not boon published by its 
being posted conspicuously in tho village as re- 
quired hy s. 24. On special appeal it was contend- 
ed on behalf of the defendant that such publica- 
tion was not essential, but that it was open to the 
octilcment Oflicor to publish the record in such 
mannw as might be convonient. Hdd, that post- 
ag the record conspicuously in the village is an 
essential part of the publication, and that the suit 

It was further con- 
tended that the onus of proving the tenure to be 
dnr-mokuran, which had been thrown on the do- 
tendan^ had been wrongly so t^wn on him, as 

“*de a decree. 

that Ae onus of proving the validity and pro- 
^ bottlemont-prooeedings upon wmoh 
M reiijW had been proper^ thrown on tne defend- 
"adiab Grakd Stor V . Ghuhdxr SixinTit 

SOUTH OAHABA. 

^ “d waste lande-JSsbicl- 

^fomnmuU oumereddfh^ 
^^dustve pruumplum under Hindu and Jfoho- 


SOUTH OANABA-rencM. 

medan Low—Warg land — Right of wargdar over 
««Mfs lands adjacent to his cvllivaied land — 
Kvimkt and Ndtieut rights — Acts of user and ocev- 
y®**®** propridary right of Govern- 

mem. ^ There is a general presumption that forest 
and immemorial waste land in South Canara, 
not exclusively occupied by any person or boily 
of persons, is tho property of tho Government. 
In tho ease of the largo tracts of immemorial 
forest on the ghats and olsowhcro in South 
Gaiiare, there is a presumption of fact, that tlioy 
f^ovcrninont fore-sts, though such a presump- 
tion is rebuttable, by proof of private ownership, 
m regard to any particular part of tho forest. In 
tho care of forests and secondary growth, the pn^- 
sumption will usually be tliat they belong to some 
private ouDors, but this may be rebutted by show- 
ing that any portion forms part of a warg that was 
abandoned or forfeited or escheated to Govt'»rii- 
ment, or by showing that it was not part of a 
warg, but was cultivated as Kumri. In order to 
rebut tho presumption of Goveminont ownership 
in forest and immemorial waste land it is necessary 
that there should be proof of the oxereiso both in tho 
past and in tho present, of acts of undoubted owner- 
ship, such, for instance, as the granting of leases 
to tenants for cultivation, ami the cutting of 
valuable timber trees for sale and not such acts as tho 
Government permits in forest and waste land for 
tho benefit of the adjacent cultivation. ** Kumaki * 
and " Netticut’* privileges, which are cmicedcd to 
all warg^rs for the better enjoyment of their warg 
lands adjacent to Government forest do not by any 
means prove exclusive pronrietary right as against 
Government. “ Netticut ” privileges are enjoyni 
by such wargdars as havo their wargs situated in 
valloys lying between tho slopes .or ridges of hills. 
Rjmh ri(4^ or Notticut forms a natural boundary, 
within which a cultivator grazes his cattlo. Ku- 
maki lands are lands which are allowed to bo used 
in assisting cultivation and they are intended to 
afford to the ryots tho means of procuring leaves 
for manure and to furnish forldor for thoir cattle. 
History of tho Roveniio System obtaining in the 
District of South Canara reviowx'd. SMaraya 
V. Krishnappa, 1. L. R. J2 Mad. 422^ approved. 
Bhaskappa y. The Collector of North C’onaro, /. L. 
R. 3 Bom. 452, approved and followed. Tbs 

SXCIUETARY or l^ATB FOR INDIA V. KRISUNAYYA' 

(1906) . . . I. L.H 88 Mad. 867 

BOVBBBiaN FBIHCE. 

suit against— 


See Jurisdiction of Civil Court— 
Foruon and Natxvk Rulers. 

8 u Res Judicata— Competent (k)UBT— 
General Caser 

l.L.B.16Mad.494 


8 PBOIAL BENCH. 

See Attorney 


I.L.B.86Galo.816 
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SPBOZAL OOKin88ZOinB& 


snoIAL DAXAOV-flMcU. 


register prepared by— 

See Evidsncx— Civil Gabbs— Miscil- 

TJkNBOVB DoGUMBHTB— R lOISTBIIfl. 

I.l..B.nOalo.llS 

Jurisdiction— Bens. JUg. HI of 

182S-^Bdeaae 0 / reeumed lande—Mesne proflia. 
In 1865 the Privy Council deciderl againiit the right 
of the Bengal Government to rafiamo and ro-aBMBS 
the ghatwali lands in the zamindari of Kumiokpore. 
In 1860 the Sudder Court, acting as Special Commia- 
sionezB imder Begulation 111 of 1828, at the in- 
stance of the zamindar, dirootod the release of ths 
resumed lands, but did not decide as to the right 
to the mesne profits which the Government had 
received from the Qhatwals during the period of 
resumption, deeming this question beyond their 
competenoy as Special Commissioners, ^c za- 
mindar having appealed to the Privy Counoil, com- 
plaining of the omission, and contending that the 
mesne pro6ts riiould have been wholly adjudged 
to him Beltf, that the Special Commissioners had 
Jurisdiction to decide upon the tnie title to the 
whole monev in dispute and to direct the payment 
and disposition of the same with interest. Lbigla- 
KUND SlNQH V. GovmumENT OF BrMOAL 

1 W. R. P. O. SO : 9 Moa 1. A. 479 

8F1IOIAL CORBTABLB. 

• -■ - ■■ Qrounda of appotiif- 

msnt— Poftoe Ad {V of 1861), ee. 17, 19, The 
eiroumstanees, which justify an order under an 
of the Pdlieo Act (V of 1861) are that a disturbance 
of the peace is apprehend^, and that the police 
force available is insufficient to prosorvo the peace 
and protect the inhabitants of the place, where the 
disturbances are apprehended. Where upon the 
report of a Sub-Inspector of Police that Itero was a 
dilute about certain land, in which the petitioners 
were concerned, which was likely to lead to a breach 
of the peace, the Magistrate appointed them special 
constables under a 17 of Act V of 1861, and they 
refused to receive their letters of appointment, but 
were afterwards told that their sorvioes would not 
be necessary : Hdd, that the order of appointment 
of the petitioners under a 17 and their convictions 
under a 19 weke illegal. Navda Kishobi Sibor 
VL BxnraoB (1008) I. L. B. 96 Calo, 464 

8F90IAL OOUBT AT BABaOOB. 

See Avpbal in Cbiminal Casis— Acts 
—Bubka Coubts Act. 

I.L.R4 0alo.!6e7 

8PB0IAL DAHAQX. 

See Civil Proobdubi Code, 1882, a 109. 

1. Ii. Bw 80 Born. 841 

See Dbvax ATiDB L L. & 84 Calo. 48 

See LnirrAnoN Act, 1877, a 26 (1871, 
a 27) LL.&llCad.886 

See RroBT ot Suit— Obstbuotion ot 
P uBuo Highway. 

See Riobt ot Wat 8 O. W. B. 197 

See Slandbb LL.BkS8 0aIo. 468 


allegation of— 

See JuBiSDioTioN or Civil Couby— 
Abuse, DETAXATroN, and Slandeb. 

See Jubisdiotion or Civil Coubt— Pub- 
uo Wats, OBSTBUonoN or. 

See Rtort or Suit— Obstruction to 
PUBUC Hiohwat. 

See Slandbb. 

Damages for loss of reputation 

oaused by defaming wife— Spseief npukUioe 
caused by defaming a wife damages-^ause of 
adia>^ A instituM a suit against B tor defa- 
mation. The words used alleged unchastity on the 
part of A'e wife. A alleged (a) special damage, 
(6) that tho words were defamatory in themselves, 
(e), that ho himself was defamed and was there- 
fore entitled to sue. Held, that the words used 
by B were defamatory in themselves and did not 
amount to more verbal abuse and that, therefore, 
A WAS entitled to damages without proving special 
damage. CSrish Chunder MiUer v. Jaiaihari 
Sadukhan, L L, R, 26 Cede. 653, distingnisheA 
Ibin llosein v. Haidar, L L, B. 12 Cede. Igg ; 
Tradakya Nath Chose v. Chundra Nalh Dvli, L 
L. B. 12 Cole. 424 ; Jogeswar Sarma v. Dinaram 
Sarma, 3 0. L. J, 140, and Panati v. Manner, 
I. L. B. 8 Mad. 175, referred to. Hdd, also, 
that the eauso of action having arisen in the 
mofussil the suit w'as not governed by the rule li^ 
down in Bhoonimoney Dossee v. Nakibar Biswas, 
1. L. B. 28 Cede. 452. Sukkan Tbli v. Bipad 
Tbu(1906) I. L. B. 84 Oslo. 48 

BFBOIAL diaby. 

copy of statements recorded iiir- 

See Witness I. L. B, 88 Oslo. 660 


BPBOIAL JUDOB. 

See Appeal— Acts— Bbnoal Tenancy 
Act . . LL.B9l70sla8ae 

See Bbnqal Tenancy Act, s 102. 

I.I1.&S8 Osla84i 


See Bengal Tenancy Act, s. lOR 

1. L. B. 81 Oslo. 581 

See Dbkkan Agbicultueutb’ Act, & 8. 

I. ZaB. 14 Bom. 887 
I. lb B. IS Bom. 80 
I. £& 16 Bom. US 

Set Dbexab AouauuEDBmi^ Aor. .. 

L IbB. ISBom. 684 
I.IbB.16Bom.l60iM0 
LXbB.16Bom. W 
1 lbB.9SBom.m 
1 lb B. 88 Bom. an 
8t» Brnnw^aovni tom Biniw. 

IL.B.UBoa 

Sm Bivnw— Town to Bavmw. 

ittsssst 
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8F3BOZAL JTOOX-eoMU. 

order of— 

Sm SracuL OB Sboo^d ApnUf— O bdbbs 

SUBflOI OB NOT TO ATTML . 

I. la. B. 16 Cido. 606 
1. la. B. SI Oalo, 776 : 885 
L L. B. SS Gale, 477 
L la. B. 84 Gala. 468 
8 te SunRMTBBOBirca or High Coobt 
— C mi. PboobdvbbCodb,1882,8. 622. 

l.L.B.16Gaio.606 
1. Ii. B. 81 Gala 686 
L la. B. 18 Bom. 847 
1. la. B. 16 Bom. 886 
L la. B. 88 Gale. 788 
Ll..B.S6Gale.84 
1. Ih B. 86 Galo. 666 

8FBG1AL UIAVB TO AFPBAL. 

See Pmvt Couiroiit Practiob or — 
Special lbavb to appbal. 

See OnoH Rbbt Act, s. 108. 

18 0.w.zr.l088 


8FB0IAL OB BEGOBl) APPBAIi. j 

Col. 1 

1. Orders subject OR NOT to Appeal 11808 1 

2. Rigrt of Appeal 

11020 : 

3. Admission or Summary Rejection of i 

Appeal 

11020 i 

4. Smatj. Cause Court SuiTiH- 
(a) General Cases 

i 

1 

11921 1 

(ft) Account 

11025 

(c) Award 

11925 

(rf) Contract 

11925 

(e) Contribution . 

11027 

(/) Customary Payment 

11928 ! 

(g) Damages . 

11928 

(ft) Debts . 

11932 

(•) Declaratory Decree 

11932 

( j ) Decree .... 

11033 

(ft) Immoveable Property 

11033 

(0 Maintenanob . 

11933 

<m) Mesne Profits 

11033 

(n) Money . 

11036 

<o) Mortgage 

11036 1 

(p) Moveable Property 

11937 

<9) Profits OF Land 

11038 * 

(r) Rest 

11039 

(e) Spbcifio Performance 

11941 

<0 Surety . 

11041 

<R) Tax ... 

11048 

<«) Titlb, QuEsnoN of . 

11948 

(w) Trespass 

11945 


8FB01AL OB BBOOBD APPBAla— wnli 


5. Grounds of Appeal^ 

Col. 

( a ) Form of . 

11046 

(ft) Questions of Fact . 

11046 

(e) Evidence, Aodb of 
with— 

Dbaunq 


Evidrncb Generally . 

11056 

Documentary Evidence 

11036 

Oral Evidence . 

11070 

Admission or Rejection 
of Evidence . 

11072 

Other Errors of Imw or Proce- 

DURE— 

(a) Appeaiji .... 

11074. 

(ft) Costs .... 

11075 

(e) Discretion, Exercise op, 
in Various Cases. 

11078 

(d) Issues, Omission to Decide 

11980 

( e ) Judgments 

11981 

(/) Local Investigations 

110S3 

( ff ) Mistakes 

11084 

(ft) MuLTIFARIO UHNE.SS . 

11085 

(0 Parties .... 

11086 

(/) Remand .... 

11087 

(ft) Review .... 

11080 

( 1 ) Valuation OF Suit . 

11000 

(m) Witnesses 

11001 

(e) Miscellaneous Cases 

11003* 

Procedure in Special Appeal 

11005 


See Appeal . 8 G. W. N. 164 ; 636 

P 

See Apfbau— Acts^Bbnoal Testangy 
Act. 

See Apfellate Gogrt— Objections 

TAKEN FOB FIRST TIME ON APPEAL. 

^ee Bengal Rent Act, ISttO, s. 102. 

See Bengal Tenancy Act, 1885, ss. 103A, 
106, 106A, 109A. 

I.L.BE83Calo.88a 

18 0.W.N.1148 

See Bengal Tenancy Act, sh. 152, 153. 

8 0.W.ir.488;479 
12 C. W. N. 886 

See CmL Frocepgre Cook, 1882, s. 111. 

I.L.B,80Bom.l78 

See Civil Pbogedgrs Code. 1882, s. 244. 

18O.W.ir.l06 

Su Civil Procedure Code, 1882,s8. 311 
312. Z. L. B. 82 Bom. 672 

Bee Civil Pbocedure Code, 1882, s. 574. 

18 0.W.ir.l48 



( 11807 ) DIGEST OF GASSa 

BPBGZAli OB BBOOBD AFFBAI^-eonli. 

See Civil F&ocbdubi Codi» 1882, 8. 581 
See CoBTBiBimoir, Svrr vok 


I.li.B.80Mad.SlE 

Soe Court Frrs Aot, 8. 28. 

L L. B. 26 Mad. 880 

See Custom . L B. 80 All. 811 

See JuRiSDionoir. 

L L. B. 84 Gala 808 

Su Mobtoaob. . 8 O. W. B. 690 
See Pbb-bmftiov. 

I. Ii. B. 88 Gala 698 

See Privy Council, Practicb or— Qubs- 
TioNS Of Fact I. L. R. 16 Galo. 758 
L.B.16LA.126 

Su Privy Councii., Practicb or— S fb- 

CIAL LBAVB TO AtPBAL. 

12B.11B.107 

Su PROVINCIAL Small Causb Courts 
Act, Sch. II, Arts. 13 and 31. 

1.L.B.26A1L868 

Su Record or Bmhts. 

I. la. B. 86 Galo. 176 

Su Rbvibw— Ordbrs subject to Rb- 
viBW. 10 B. la. B. 166| 166 noto 

See Rbvibw— Power to Review. 

W.B.471 
11W.B.6U 
6B.L.B,888,884note 
I. L. R. 88 Galo. 1862 

Su Second Affbal. 

See Tort L L. B. 81 AIL 888 

application of rule tlia#notloe 

to agent binds principal— 

See Declara.ory Decrbb, Suit for— 
Suits concbbnino Documents. 

la. B. 29 LA. 208 

errora of law or prooednie ; re- 
mand— 

See Remand— Cases ov Affbal after 
Remand . 1. la. B. 28 Gala 824 

non-exoluaion from limitation 

period of time spent in proseonting— 

Su Salb in Execution or Decree— 
Sbttino ASIDE Sale— General Cases. 

L la. R 29 Galo. 626 

orders anbjeot or not to appeal- 

See Sufebintxndxncb of High Court— 
CivilProcbdubb Code, 1882, s. 622. 

6G. W.B.192 

— plea urged for the first time 

in^ 

See Railway Company. 

X. Za R 27 Bom. 697 
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8PBG1AL OB BBGOBD AFPBAIi-eoiiU.^ 

power of High Gourt in- 

See Landlord and Tenant. 

1.11. B.84Gala718: 

-Small Gauae Gourt suits; title 

question of— 

See Small Cause Court, Mofussil— 
Jurisdiction, Title, Question of. 

.. under Bengal Tenancy Act— 

See Bengal Tenancy Act, a 13. 

6G.W.N. 190* 
7C.W.H.691 

See Res Judicata— 

Adjudications; - 

1.11. R88Calo.471 

Competent Court— Revenue 

Courts 6 G. W. H. 798' 


1. ORDERS SUBJECT OR NOT TO APPEAL. 

L Law applloable to special. 

appeals— CtWl Procedun Code^ 1877^ ee. 588^ 69L 
Second appeals to the High Court must either oome 
within C&. XLII or hb. 688 and 601 of Act X of 
1877. Hirdhamun Jua v. Jinghoor Jha 

L la. B. 6 Galo. 711 

2. Order Improperly adding 

plalntmto suit— Cml Procedure Code, J882, 
e. 59L An appeal lies, under s. 691 of tho Civil 
Proeoduie Code, from an older improperly adding 
a person as a plaintiff in a suit. Uooolbb Saboo 
V. Pbbmlal Sahoo 1. la. B. 7 Galo. 148 

8. Order for attachment for 

contempt— Ctvtl Procedure Cods, 1882, e. 59h 
An order for attachment for contempt is not an 
order in the exercise of the High Court’s civil juris- 
diction, and therefore docs not come within the* 
provisions of a 691 of tho Civil Procedure Code. 
Navivahoo u. Narotamdas Candas 

1. la. B. 7 Bom. 6- 

4 , ... Decision of Political Agent- 

in a regular appeal- Poftitcaf Ageed of SoiUk^ 
em Mofoiha CourUry. A special appeal lies from 
the decision of the Political Agent of the Southem* 
Maratha Country pasaod in regular aDpeaU 
Nilowa a Faxiraffa 6 Bom. A. CL 76* 

6. Dedsion of the Dlstriot- 

Gourt on appeal from the Talukdari Bet- 
tlement Oflioer. A decision of the Distilot 
Court on appeal from tho Talukhdaii Settlement 
Officer is subject to second appeal to the 
Court. Jamsang Devabbaz hl Goyabbai 
BBAI . . . . LL.R16Boiil406 

6, Order for penalty 

Stamp Procedure Code, 18779 e,888^ 

Act nil of 2869, e. 366. A decision of a Jndg^ 
directing a penalty to be enforoed under the Stamp 
Aotisnot'^anoiderastoa Am" wftUntheme^ 
ing of a 366 of Act Vm .of 1869 (with uhhh 
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BPflOIALOB BBOOETD APFEAL^coM. 

1. ORDERS SUBJECT OR NOT TO APPEAL 

B, 588(if Aot X of 1877 oonespbndB). S. 385 wm not 
intended to apply to penalties under the Stamp 
Act, but only to fines which may be levied under 
the Code itself. Sovaka Ghowohraiit v. Buoobun- 
joY Shaha L la B. 6 Gala BU 

7. Order as to oompensatlozi 

fbr land— Land Ac^iaUian Act {X of 1870), as. /J, 
39-~“DispiUe as to right to compensation. Where a 
dispute as to the light of one of two olaimants to 
certain compensation awarded under the piovi* 
Mens of the Land Acquisition Act has boon leferred 
to the Civil Court under s. 15 of tiiat Act, a second 
appeal will lie to the High Court from the judgment 
passed in an appeal a^^inst the ^ctsion of the 
Court to which the dispute u’as referred. Atbi 
Bai V. Akvofookita Bai 

LL.B.9Galo.888: 12G.L.B.409 

8. Order direoting plaint to be 

returned for presentation In proper Goiirt 

—Cm/ Procedure Code, 1882, s, 57. A Munsif 
dismissed a suit, on the ground that, if it had been 
projwrly valued, it would not have come within 
his jurisdiction. The District Judge affirmed the 
Munsif's judgment, and diruotod the plaint to ^ 
mtiirned for presentation to the proper Court under 
B. 57 of the Civil Procoduro Cc^e. Tliis was not 
done, //e/d, that a second appeal would lie. JoY- 
KATu Roy V. Lall Babaooob Smou 

I.I..R.8Galo.l20: lOG. L.B.146 

9. Order as to ezeoution of 

decree under R6,000, but with interest, 
etc., exceeding BbflOOSeeond Class Svbordi^ 
note Jvdge^ubject-nuUter of suit under HOflOO and 
within jurisdiction. The plaintiffs obtained a de- 
cree in the Court of a Second C^arn Subordinate 
Judge for a sum loss than R6,000, which with accu- 
tnulations of interest subsequently exceeded 
B5,000. The plaintiffs applied in execution to 
rorovor the total amount. The application was 
rejected ^ the Subordinate Judge on the ground 
that the Court had no jurisdiction under s. 24 of 
Act XIV of 1869. On appeal, the District Judge 
made an order confirming the decision of the Sub- 
boidinato Judge. The plaintiffii filed a second 
Appeal in the High Court. Held, that no second 
appeal lay to the Hi^ Court from such an order. 
^0 subject-matter rf the suit was within the juiis- 
^tion of the Subordinate Judge, and his jurisdio- 
wn continued, whatever might be the result of 

in all such matters in the suit as were . 
mhm his oogniBance, amongst which were mat- 
wn m execution in the suit. The meie eiroum- 
smoe that the amount actually due by prooess 
« aroumulation exceeded R5jm could not oust 
™ from the jurisdiction he hitherto had over the 
■Alt. Sbambav Pavdoji ff. NiLOji Ramajz 

L Lb B. 10 Bom. 900 

— Bagnlar .ppa.1 hand «c 

Pw**. A ■pwht kjpMl Um finm * ngokr ap- 


SPBOIAL OB BBOOZrDAFFXAI.-«iiiii: 

1. ORDEiRS SUBJECT OR NOT TO APPEAL 
—eontd. 

peal heard sx parts. Tara Crano Gross v. Anand 
Crasdra Cuowdhby 

2B.1I.B.A.G.110: 10W.B.460 

RaMSHST bin BaGHASHBT V. BaTiKBESUNA Br.N 
Ababuat .8 Bom. A. G. 161 

Paran Chundrr Gross v. Cuitkkun LAUt 
Roy .... 20W.B. 402 

IL Appeal from ex parte de- 

oree— Appeal improperly admitted. Whore a 
decree is passed ex parte in an original suit, the 
defendant has no right to a special appeal, oven 
though his appeal has boon entertained by the 
Civil Court. Cuidambara Pilimi v. Kaman 

1 Mad. 189 

12. -- Decree ezparte. A second 

appeal lies from an ex parte decree of a lou*er Ap- 
pellate Court. Maruti V. Vrrnir. 

I. L. B. 16 Bom. 117 

18. Order refusing to set aside 

ex parte decree— Cit»7 Procedure Cole (Act X 
of 1877), ss. 588, 022. After a deoroo has been 
made ex parte, the defendant applioti t4> have it sot 
hside. The Siibonlinato Juclgo refiisitd the appli- 
cation, but his Older was rovomixl by the District 
Judge. Held, that the order of the District Judge 
was final under s. 588, and that no second appeal 
would lie, nor would the Court interfere umlor 
B. 622 of the Code. Avbinasu Chitxdrr Mookkb- 
JSR V. Martin . L L. B. 8 Gale. 882 

14. Order of remand— Orifer 

under s. 354, Cioil\Procedure Code, 1859. A special 
appeal dui not lie from an order of rornand under 
s. ^4, Civil Procedure Code. CoLLsen'OR nr Aoba 
a Buljksta .... 8 Agra 888 

Agra F.B.Bd. 1874, 181 

16. Order on inquiry in case of 

obstruction in execution of decree— Afiscef- 
fancoiis appenf— Ctvd Procedure Code, 1859, s. 229. 
Where an inquiry had been hold under s. 229, Coilo 
of Civil Proc^ure, and a regular appeal lay to the 
High Court umier a 231, a miscellaneous appeal 
co^d not bo entertained. Gooruo Doss IIoy v. 
PUNORANUN Bosu 9 W. E. 387 

16. Order refusing to admit 

appeal presented after time. A special appeal 
will not lie against an order of the Jufige refusing 
to admit a regular appeal presented after the ex- 
piration of the time provided for proforring 
Proolrarib V. BiSRESHirR Pkrshad 3 Agra SOL 

X7, Case decided ex 

parte. A speoial appeal does not lie from the oniers- 
of a Judge deeJaring that sufficient cause has not 
been riiown to his satisfaction for prosenting after 
tama au appeal from an ex parte judgment of a 
Deputy Collector. Boghoonath Sinqr a Moron 
Lal Mittbb . • . • 7 W. Bfe 298 

(Contra) Sudbrooddssn a Hub^a'tr Smn 

8 ^^e 8 w 
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SFBOIAL OB BBOOND APPEAL-eoiifi. 

1. ORDEJEtS SUBJECT OR NOT TO APPEAL 
— eonlA 

18. - - Order diamlasing appeal aa 

preaented out of time— Ctvil Proudurt Cod/Bt 

a Zitintfaitbii Aef, 7J77, a A An older 
diimissing an .appeal as being prosonted out of time 
under a 4 of the Limitation Act, 1877, is a decree 
passed in appeal ” within the meaning of a 684 
of the Civil Procedure Code, 1882. A second ap- 
peal will therefore lie from such order. Gukua 
Dass Dey V. Ra.mjoy Djsy I. L. B. 12 Gale. 80 

19. - BeAiaal to reatore appeal 
withdrawn. No special appeal lies from the 
order of a Judge refusing an application to restore 
an appeal that had been withdm^vn. Modhoo- 
iiUTTY Dxua V, Dbumput Sinoh 18 W. Bk 167 

90. Order diamiaaing appeal 

on fUlnre of appellant to depoait ooata of 
notice — AiA XXlll of isii, aa. 5 and 6. A 
special appeal lay from an order passed under as. 6 
and 6 of Act XXIII of 1801 dismissing an appeal 
for non-service of notice in conscqucnoo of failure to 
deposit the cost of issuing the same. Dikobun- 
DHOO Chuttbraj V. Bxhabeb Lal Mookerjee 

8W.B.Hia.28 

Indur Churder Baboo v. Oozxeb Ali Khar. 

7 W. B. 888 

2L — Order re-admitting appeal 
diamlBBed for want of prosecution— Civil 
Procadun Coda, 1SS9, a. 347. A special appeal lay 
from an order under a 347 of Act VIII of 1869 re- 
admitting an appeal dismissed for want ofprose- 
oution. Diroburuhoo Chuttbraj v. Beharee 
Lall Mookerjee • . 8 W. B. Mis. 98 

99. Order rejecting application 

lor re-admiaaion of appeal uamdibed for 
default of proaecution- Proo/ of of 

ofdair—CiffU Prooadura Coda, 1369, a. 347. A 
apeoial appeal will lie from an order Of a Judge re- 
jeoting an application for the re-admission of an 
appeal dismis^ for default of prosecution, provi- 
de the order bo shown to bo illegal. Ualoo a 
Atwabo 7W.B.81 

98. — - Order rejecting application 

ibr re-admiaaion of appeal diamiaaed fbr 
want of proaecutionr^ivil Procadun Coda 
1869, a. 347. A spooial appeal lay from an order 
rejecting an application, under the provisions of 
a. 847 of Act VIII of 1859, for the re-admission of 
an appeal dismissed for ddault of prosecution, if 
it appears that the Court below has notezerolsedthe 
discrotion which it possessed under the section. The 
lower Appellate Court, without inquiry and without 
recording any reasons, summarily refuwd anap^- 
eationundora 847. The order of refusal was set 
aside in qweial appeal, and the application remand- 
ed for proper consideration am disposal Lall 
finroH V. Zahubia . 6 B. W. 999 

94, Order d faiwi— iwg appeal 

fbr non^ppearanoe of appellant-Ctvil Pro- 
ecAife Coda 1869, a. 846. A qpecial appeal lay to 


8FB0IAL OB BBOOND APFBAXi— coalcL 


1. ORDERS SUBJECT OR NOT TO APPEAL 
— eoaid. 

the High Court from an order passed under s. 346 of 
the Civil Procedure Code, ^smissing the appellant's 
regular appeal for non-appearance of the appellant 
in person or by pleader. Davappa Seiti v. Ramanan^ 
dha Bkaii, 3 Mad. 199, commented on. Chirraffa 
Chxtti V. Nadaraja PiLLAi . 6 Mad. 1 

Dbvappa Sbtti V. Ramarardha Bhatt. 

8 Mad. 109 

25 . Order diamiaaing appeal 

for defikult— Cm'l Procadun Coda, 1882, a. 684. 
No appeal will lie under s. 684 of the Code of Civil 
Proeedureinacase where an appeal has been dis- 
missed for default, inasmuch as an appeal cannot 
be brought within any of the grounds therein 
mentioned. Arwar Au v. Jattbr Aij 

L li. B. 98 Gale. 897 

99. Order refusing to admit 

appeal diamiaaed for defiiult— Applicoliba for 
n-idmiaaion. No spooial appeal lay to the High 
Court from the order of a Jud^ refusing to ro-admit 
an appeal dismissed for default by a Principal lad- 
der Amcen. The application for re-admission should 
bo made to the ranoipal Sudder Ameen. Kioto 
Pebsad Dutt V. CowiE W. B. 1864, 816 

27 , Order refbaing to re-admlt 

appeal-^DMifiMsol of appaal for dafauU-^PUadar 
asking for time io go on with a caae — Civil Proca^ 
dun Coda, 1882, aa. 660, 658. The provisions 
ofss.660and668ofthoCivilProoeduroCodedo not 
apply, when the pleader for the appellant not merely 
informs the Court that ho has no instniotions, but 
makes an application for postponement, which is re- 
fused, and the appeal is hereupon dismissed. A 
second appeal does not therefore lie in such a cms 
from an order of the first Appellate Court refusing 
to re-admit an appeal under the provisions of s. 668 
of the Code of Civil Procedure. Watson A Co. «• 
Ajibica Dasi . L Ii. B. 97 Gi^. 699 

4G. W.M.987 


28, — Order refusing to oonlirm 

a aale ^ubaiaiing decree — Coda of Civil Proee* 
dun lAei XIV of 1882), aa. 688, 316, 241. A 
second appeal lies to the High Court against an 
order passed by a Judge refusing to eonnrmassla 
on the ground that there was no subsisting deoiee at 
the date when the oon6rmation of m 
applied for, the order being not one provided for by 
8. 688 of the Code of Civil Procedure, and the qu^ 

tionraisedin the ease beingaquostionielatinKto 

ezeeution or satisfaction of the deoiee within the 
meaning of s. 244 of the Code. Proaunno Afsof 
Sangal v. KdMdaa Aaayol, 1. L. R. 19 Cak. W / 
L. R. 19 i. A. 166, n%rred to. Doyaxoys Da8I 


. Sarat Churder Mojumdar _ . 

1 n w. WL 869 


99, Order aAniliiB or raiViri* 

ing order oonflrming atla— CSvil iVssaliiw 

Coda,1869,a.267. NoqpeeialteyiiomtheMw 
affirming 01 leveisiiig SD ordsT unde r a 267, aae 
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BPBOIAL OB BBOOND AFPBAX»-eon/<l. 


BPEGIAL OB BSCOND AFFEAI»-coiitf . 


1. ORDERS SUBJECT OR NOT TO APPEAL 

—COHtd. 


1. ORDERS SUBJECT OR NOT TO APPEAL 
— confJ. 


VIII of 1830, confirming a calA Jackson, J., dis- 
lontod. Kooldbkf Narain Siko v. Luckuun Sing 

B. L. B. Sup. Vol. 917 : 8 W. B SIB 

Abdool Kubrbm V. OonuN Lal. 

6 W. B. Mia. 119 

80. - Order confirming sale 

complained of for irregularity— CtWl Proce- 
dure Code, g. 257. A defendant complained, 
under m. 257 of the Civil Procedure Code, of irregu- 
larity in conducting the sale of liis lands taken in 
execution of a decree against him. sale was con- 
firmed by the Court of first instance, and the order 
was afiinned on appeal by the Civil Judge. Held, 
that a special appeal to the High Court did not 
lie. Vaiudha Kkddi v. Venkata Subba Rkddt 

6 Mad. S13 

8L Order of Appellate Court 

confirming a sale — Civil Procedure Code, 1S82, 
t, 512. An order of an Appellate Court under s. 312 
coniirming a sale cannot bo the subject of a second 
appc^al. Nana Kumar Roy v. Chundeb 

Dey I. L. B. 18 Calc. 422 

32. .. Order setting aside sale— 

Order on regular appeal. Tho High Court has no 
power to entertain a special appeal from an order 
pafwed in regular appal by a Judge setting aside a 
sale in execution, and rcTorsing the order of a Munsif 
confirming such a sale. Ruguoonath Singh v. 
Toooey Singh . . . BBT. W. 18 

38. — (]{^i Procedure 

Code, 1882, ss. 312 and 622 — Superintendence of 
H igh Court. No second appeal lies against an order 
iinders. 312 of tho Code sotting aside a sale. Nana 
Kumar Jtoy v. Golam Chunder Dey, J. L. R. 18 Cak. 
422, followed, and the Court refused under tho cir- 
cumstances to interfere under s. 622. Aubhoya 
DaSSI V. PUDMO IjOCHUN Mondol 

l,I..B.22Calo.802 


encution. Tho judgment-debtor then preferrod 
ah appeal to tho Judge against the order whioh 
threw out his objections, but without expressly 
objecting to tho eonfirinatiun of tho sale. Held, that 
tho Judge was entitled to d«.*al with tho case as an 
appeal against the sale which had taken place 
before the appi^al was preforriMl, anil no further 
appeal therefore lay to the High Court. Sona- 
MONEE DoSSIA V. MOTBE SlNUU 

14 W. B. 886 

36. - Order passed in appeal 

reversing lower Court’s order setting aside 
a sale in execution of decree — Civil Procedure 
Code, 1882, a. 588. Under the provisions of s. 588 of 
tho Code of Civil Procedure no sec(»nd appi^al lies to 
tho High Court from an onler passed in appeal by a 
District Judge on an application by a jiidgiiient- 
dobtor to have a sale in execution of a decree set 
aside on tho ground of material irregularity. Cni'i 
Koeri V. Gopi Lal I. L. B. 21 Calo. 799 

87. - Order made on application 

to set aside sale in execution where the 
auction-purchaser is a benamidar for Judg- 
ment-debtor — Civil Procedure Cotie, 1882, w. 244 
and 311 — Bengal Tenancy Act, a. 173. Where 
tho auction-purehasor is a benamidar for the judg- 
ment-debtor, in an application to si^t aside a sale 
under ss. 173 of the Bengal Tenancy Act and 31 1 of 
tho Code of Civil Procedure, a second ap])eal lies 
to tho High Court from tho onler made on the appli- 
cation, as tho application is one under s. 244 of tho 
Code. Chand Monee Dahya v. Santo Monee 
Dasya I. L. B. 24 Calc. 707 

1 C. W. N. 634 

38. Order made under s. 311 of 

Civil Procedure Code, 1882, on application 
to set aside sale. No second appeal lies from 
an order made under s. 311 of tho Civil Procedure 
Code. Nabayan v. BA8UT.KnAN 

I.L.B. 28 Bom. 631 


Lachmipat V. Mandil Koeb 8 O. W. N. 338 

84. Order aeUing 

aaide aale under s. 294, Civil Procedure Code, 1882 — 
Purchaae by decree-holder without permiaaion to hid at 
sale in execution of hia deeru — Civil Procedure Code, 
1882, as. 244 and 588. No second appeal lies from 
an order made by a District Judge, on appeal, sotting 
aside a sale under s. 294 of tho (Svil Procedure Code, 
notwithstanding that s. 244 ban a soparato suit in 
such a case ; that s. 244, whilst it proolndesa right 
of suit does not enlarge the right of apped which is 
taited strictly by s. 588. Braobut Lall v; 
NarxuBoy . . Lli.B.81Calo.789 

36. Order overruling objeo- 

wju to oenlirmation of sale-*Civtl Procedure 
Code, 1859, e. 257. A Judgnont-^btor having 
pi^er^d various objeotions to the Court of tho 
Sulwidinate Judge which was executing tho decree 
against him, his objections were zeJectM, and the 
proceeded to sell the property attached In 


89. Order refusing to set aside 

a sale — Appeal from an order remanding a caae^ 
Code of Civil Procedure, 1882, a. 588, cla. (W) and 
{28) and a. 562. Though oideni under s. 562 of the 
Code of Civil Procedure are appealable under cl. 28 
of s. 688, yet the proviaions of tho latter soction are 
snbjoet to its laat paragraph, which says that ordois 
passed under this sootion shall be final ; and there- 
fore no second appeal lies from an order passed 
under a 588, cl. 16, notwithstanding that it is an 
order passed by the lower Ap|iellato Court remand* 
ing the case under s. 562, inasmuch as tho order 
was made in a case which w'as itsedf an appeal from 
anoiderailowodbys. 688of theCode. Mathuba 
Nath Ghose V. Nobin Chandra Biswas 

I, B. 24 Calo. 774 
10.W.K.674 


40. Orders refusing to 

set aside sale m execution of decres^Ciml Prices 
dure Code, 1882, as. 2 and 588. A judgment 
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SIFEOIAL OB SBOOND AFFBAL-coiKil. 

1.— ORDERS SUBJECT OR NOT TO APPEAL 
—caM, 

debtor, whon property had been sold in execution of 
a docoo and puremusoef by the decree-holder, applied 
that the sale be set aside on the ground that the 
person at whose inst|knco execution had proceeded 
had been improperly brought on to the record. Tho 
application was rejected by the Court of first in* 
.stance, and an appeal by the applicant was dis- 
missed. NeM, that no second appeal lay to the 
High Court. Daivanataqaii Pillai e. Ranoasami 
Ayyar • Lli.B,191Cad.29 

4L Civil Prottdvrt 

4j€A^ lS82t M. 244, 311, and S88 — Decru — Fraud 
•^-Quuiicn rdaiing to (As execution of the deeru 
•hdufeen parties to the suit — Auction-purehaser a 
third party. An application was made 1^ the judg- 
ment-debtor against tho decree-holder and the 
auction-purchamr, who was a third party, to have a 
sale set aside, on tho ground of irregularity in pub- 
liiAing or conducting the sale, as also on the ground 
•of fraud. 'Jlie Court of first instance reject the 
application, and refused to set aside tho sale. On 
appeal to the Subordinate Judge, ho reversed the 
decision of the]^rst Court. On a second appeal to 
.the High Court by the auction-purchaser, an objeo- 
*tion was taken that no second appeal la^ at his in- 
stance. Held, that, inasmuch as the application was 
under a 244 of the Civil Procedure Code, a second 
appeal would lie. Tho question of a right to a second 
appeal docs not turn upon who may happen to bo 
the appellant, but upon whether or nor the case is 
one within a 244 of the Code. Hira Lal Ghosx a 
•CuuNORA Kanto Ghosb. I. Ii. B^ 26 Oalo. 688 

See Buoba Mohan Pal v. Nunda Lal Dby. 

1. li. B. 20 Galo. 824 

/and Moti IjAL Chakrabutty v. RussickJ^andba 
Bairaoi . L Ii. B. 26 Oalo. Ae note 

42. CivU Procedure 

Code, 1882, ss. 244, 311 — Apifikalian to set aside 
mde on ground of fraud. Where a judgment-debtor 
applies to have an execution sale sot aside and 
aUqm circumstances which, if found in his favour, 
woiud amount to fraud on tho part of the decree- 
holder or auction-purchaser, tho case comes under 
a 244 of the Civil Procedure Code, and a second 
appeal lies therein. Nrmai Chand Kanji v. Dxno 
Nath Kanjx • 2 O. W. BT. 681 

48. Order of remand made 

under e. 662 of Civil Procedure Code, 1882, 
—Order made in an appeal under s. 588 from an 
order for attadment under s. 485. Hdd, that no 
appeal would lie from an order of remand made 
under a 662 of tho Code of Civil Procedure when 
Bueh order was itsdf made in an appeal under a 688 
from an order under a 486 of the Code. Mathura 
Nath Ohose v. Ndbin Chandra Kundu Biswas, 
L L. B. 24 Cak, 774, foUowod. Jhandya Lal v. 
I gAuiiAw Lal L Ik Bb 21 AIL 291 

44i Order paseed by Appellate 

Court on appeal from order granting a re- 
wigw of Judflpnent— 47ttnl Procedure Code {Ad 


BPBCIAL OB 81IOOND APPBAZt-eoiiftI, 

1. ORDERS SUBJECT OR. NOT TO APPEAL 
•-■<ontd, 

XIV of 1882), SB. 624, 626, 629. No second nmel 
lies against an order passed under s. 620 of the &vil 
Procedure Code. An application was made by a 
plaintiil for review of a judgment dismissing his suit 
as against all defendant, which application was 
granted. Against that order the defendants ap- 
pealed, and tho lower Appellate Court confirmed the 
lower Court’s order, granting tJio review as against 
one of the defendants, but set it aside as against the 
other defendants. Held, that no second appeal lay 
against such order. Than Singh v. Chundun 
Singh L L. B. 11 Calo. 296 

Su Aukuoy Churn Mohunt v. Shamant Loohun 
Mohunt L Ik Bb 10 Gala 788 

and cases there cited. 

46. Order on application to re- 

view — Civil Procedure Code, 1882, s. 629— Ap- 
peal frorn decree as amended^Preutice. A seoo^ 
appeal lies against an order of a lower Appellate 
Court passed under a 629 of the Civil Ptooedure 
Code (Act XIV of 1882) where the appeal to the 
lower Appellate Court has boon, not from the order 
allowing a review, but from tlm original decretal 
order itelf as amended by the original Court on the 
application for review. Than Singh v. Chusidun 
Singh, L L, B. 11 Calc. 296, distinguiidied. Seuh 
hie : The words of a 629, " an order of the Court for 
rejecting tho application diall bo final,” primd facie 
apply to the C6urt which has passed the original 
decree, but in spirit they would seem propel^ to 
apply also to an order of an Appellate Court Bala 
Natha V. Bhiva Natha • 1. Ik B. 18 Bom. 4BB 

46. Order on appeal affirming 

order granting application for review of 
judgment— Uivif Procedure Code, ss. 584, 629. 
No second appeal lies to tho High Court under a 684 
of the Civil I^codure Code from an order dismiss- 
ing an api^l under a 620 from an order granting 
an application for review of judgment Gopal Das 
V. Alav Khan 1, U BL 11 AIL 888 

47. Order setting aside order 

granting review— Ufvtl Procedure Code, 1882, 
ss. 591, 623, and 629, No second appeal to ike Wf/e 
Court lies from an order setting aside an order grant- 
ing a review of judgment Kanti CHinroxR Mu- 
xxBJBs v. Salxgrak . I. Ik B. 24 Oalo. 819 

Ihau Bux V. Mahomrd Gofb. 

L Ik B. 24 Gala 819 note 

48. Order imposing toe for 

avoiding of summons to attend as witness 
— Cfva Procedure Code, 1859, s. 365^Wiinu8 s6- 
sconding— Bight of appeal By tho words of a 365 
of Act VIII of 1869, the Logislatuie must have 
intended to give the person a^rieved by any oite 
of a Civil Court imposing a fine on him as a panlB^ 
ment for keeping out of the way in oides to avw 
service of summons to attend as a witness the n^t 
of appeal to the Courts whether the ofcdgcyna^ 
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«pBOIAIi OB SBOOITD APFXAIf-MMiA. 

-L SUBJECT OB MOT TO APPEAL 

aJ 


gtrictly referable to a 160 of tliat Act or not In 
« G«*P=A. Pbasai. ^ ^ ^ 

S.C. OUJADHTO PmSHAS Nabaih Bmo h » 
juQDSO Maraui , • • ,10 'OP, B» S88 

49 Older of ft Sietrlet Court 
.undwft 98 of the Suoeenlon Certifloftte 

AotCVHof iaSO)— iSKceeMtoe CtrtifieaU Arf, 
19 — Juriidielitm of Ui^ Court ond DiHrid 
Court. S. 26 of the SucccBsion CertiOcato Act comer 
on the District Court the same appellate jurisdiction 
over an order of an inferior Court as is conferred by 
B. 10 on the High Court over the order of a Distnct 
Giurt There is no provision in the Act for a 
second appeal in any case. Sab^ 

■xiANDi riLLAi L L. Be 17 Mad. 187 

50 - Order on application fbr 
revival of enit—Aci UII of J 860, a. 2— Civil 
.Procfidnre Code, 1859, s. 378. The Zillah Judge 
reversed a decree in ^e plaintiff's favour on the 
around that the suit was barred by the period of 
limitation prescribed by s. 30 of Act X of 1869 ; 
subsequently to this decree Act LIII of 1680 

into operation, which by ss. 1 and 30 provided ^t 
suits for causes of actions which had accrued before 
the Ist of August 1869 might be instituted within 
two years from that day ; and by a 2 that suits or 
. appeals dismissed on the ground that they hw not 
been commenced within the period prescribed by ^ 
Act of 1869 might bo revived. The Zillah Judge 
rejected an application under the Act of 1800 to 
revive the suit. Held, that this was not an appli- 
cation for a ” review of judgment " within a 378 of 
Act VIII of 1869, as to which the order of the Comt 
w'as 6nal ; but being for the revival of a suit under 
the provisions of tM latter law, his order was the 
subject of an appeal, BuNasnBKDHnn ^ 
PuDDOLociiDN RoY Harsh. 88 : W. M F. B. 1* 
1. Ind. Jur. 0. 8. 6:lHay80 

61. — -- Decree invent suit under 
RlOO-Rengwl RviU Ad {VJII of 1859), a 10^ 
Bengal Tenancy Ad {Vlll of 1885), a. 5 — hffed 
ol repedL In a suit between landlord and tenant a 
dccrcjo was passed by the lower Appollafo Gourt on 
the 2Sth July 1886. Under the provisions of the 
Act then in force — ^namely, Bengal Act Vin of 
1889, a 102— a second appeal to the High (fourt 
was prohibited. That Act was repealed Act VIII 
of wldch came into force on the 1st of Novem- 

ber, 1886, this latter Act allowing an appeal to the 
High Gourt in suits similar to the one in question. 
A second appeal to the I^h Court in that suit was 
'filed on the 18th of November 1886. Hdd, that 
DO appeal lay, Hubbosumdari Dabi v. Bbojob^ 
Das Makji I. L. B. 18 Oftlo. 88 

52. Ordorin iuit antertBlnad 

without Juxiadiotlon— iSubsegueiif Ad paaaed 
Hiving fttfifdtclfoii— Appeal broupAI after paeatng 
vfandLAd. A suit had been dismiaaed by a lower 
• Appellate Gourt on the ground that the Court of nrat 


SPECIAL OB BBCOMD AFPEAL-coiifd. 

I. ORDERS SUBJECT OR NOT TO APPEAL 

— eontd. 

instance had no jurisdiction to entertain such suit. 
An Act was subrequently passed declaring that all 
roits which had been similarly onfortainod without 
jurisdiction should bo deemed to have boon duly pre- 
ferred. The plaintiff, after the passing of the Aet, 
filed a special appeal, in which he urged that the 
decision of the (fourt of first instance was no longer 
illegal, and that the suit should bo heard by the 
lower Appellate Court on its merits. Held, per 
TnBXBB. J., that, as at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented the Act liad not hewn passed, it 
must bo held that its judgment was correct, and that 
a now law, passed since the decision could nut make 
that decision wrong, which was, and still is, with 
reforenoo to the law then in force, right, and that 
the appeal diould bo dismissed. Hdd, per Spabjue, 

J. , that a special appeal would lie, the decision being 
contrary to a law in force at the time the special 
appeal was instituted, which law the Court was 
Mund to enforce. Buldbo v, Lvchmitn 

ffN.W.108 

68. Order in ezeoution of a 

decree. Under Act Vlll of 1859, there was no 
special appeal from orders passed in execution of a 
decree. Anonymous • 1 Ind. Jur. 0. 8. 50 

Anonymous 1 Ind. Jur. 0. 8, 88 

But there is now since the passing of Act XXIII 
of 1801. 

Sea Mahomxd Hossbin v. Afkul AUjY. 

B. L. B. 8up. VoL Ap. 1 : Marsh. 898 
W.B.F.B.88:a HaySea 

Baqubax V. Numuddin . 8 Bom, A. 0. 805 

ViBASAMY Mudau V. Manommany Ammal. Vbn- 
KATA BaLAKBISHNA CHBTTI V, VlJIARAOUNADHA 

Vala Ji Kbibuna Gopalbb 4 Mad. 88 

54. - - - Ad XXIll of 

1861, aa. 11 and 44^Ad VI U of 1859, aa. 257, 269, 
and 372. A special appeal will Ho from an order 
passed on app^ in relation to the execution of a 
decree. Mahomed Hossbin v. Afzul Au 

B. L. Bi Sup. Vol. Ap. 1 : Marsh. 898 
W.B,F.B.88:aHay898 

55 — Ikerea in auit 

on bond regiatered under a, 53, Ad XX of 1866. 
No second appeal lay to the High Court against an 
order passed on an apjdication for execution of a 
deotee made in a suit under s. 63 of Act XX of 
1866. Quaara: Whether an appeal lay at all against 
such an order passed in proceedings taken in execu- 
tion nf such dooree. Sbi Bullov Bhattacuabji 
o, Babubam Chattofaduya 

I. L. B 11 Calc. 189 


68. 


Civil Procedure 


Code, 1877, a. 24i~SegiatrtUion Ad, 1866, a. S3, 
An apjdioation was made to a District Munsif on 
the 1^ July 1877 to issue execution on a decree 
dated 6th November 1869, obtained on a bond regis- 
texed under a 63 of the Registration Act of 1866. 
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BFEOIAL OB81K30iroAFFllAIi--mAl. i SPECIAL OB SECOND APPBAlt-Hmifti. 

1. ORDERS SUBJEOr OR NOT TO APPEAL 

— eofiCA 


1. ORDERS SUBJECT OB NOT TO APPEAL 
— eofiltf. 

He made an order xefusing eiecation, the decree 
being one iMMsedi not in a regular suit, but in a 
Bummaiy suit, and governed by the period of 
limitation presoribod by Art. 160, Sob. 11, Act 
IX of 1871. On appeal the Subordinate Jud^ re* 
versed the order of the Munsif, holding that Art. 
167, Soh. llof Act IX of 1871, applied. On appli- 
cation to the High Court : — Hdd, that, as s. 688 of 
Act X of 1877 provided that orders pas^ in appeal 
from orders under s. 244 should be iinal, no second 
appeal lay. Subyafrakasa Rait v. Vaisya 
SavnyasiRaeu . . .LL.B.lMad.401 

67. --- Appeal from portion of 

deoree disallowing obJeotion^Ctvii Proeedun 
Code, 1882, ea. 681, 684. A preliminary objection 
taken by a respondent that no second appeal lies 
from BO much of the decree of a Subordinate Judge 
as disallowed objections 61od by the appellant under 
a 661 of the Code of Civil Procedure was held to bo 
without weight. Gavafati v. Sitkabama 

I. LB. 10 Mad. 292 


6a 


68 . 


— Deoision as to title to land 


—Appeal to High Court from deoision of 
District Court on appeaL-Hadras Foreai Act, 
f. 10. An appeal lies to the High Court from a 
Vision of District Court passed under s. 10 of the 
Madras Forest Act, 1882, on appeal from the de- 
cision of a Forest Settlement Officer. Kahabaju a 
SiOBBTABY or Statb vob Ihdu 

l.LB.llHad.809 


Arbitration— Civil Procedure 


Code, SB. 521, 622, ond 682--BevoctUiou of eufh 
m% 89 umr-~ApptUaie decree in accordance vfith award. 
By reason of s. 682 of the Civil Procodim Code, 
wMie a Court of first instance wrondy dns aside 
an arbitration award and passes a decree against 
the terms thereof, and a Court of first app^, hold- 
ing that the award was not open to objection upon 
the grounds mentioned in s. 621, pasews a decree 
strictly in accordance with the award, such appellate 
dfiOToe is entitled to the same finality as the first 
Court’s decree would have been under the last para- 
graidi of a 622, and cannot be made the subject of 
second appeal. Pureehnaih Dey v. NMn Chunder 
Dull, 12 W. R. 93, and Bughod^er Dydl v. Maina 
Koer, 12 C. L. B. 684, dissented from. Naubako 
SnroB V. Sadapal Sikoh L L B 10 All. 8 

6a Order rewiewixig and set- 

ting* aside order rejecting objection to 
execution of deoree— Civil Procedure Code, 
B. 829. When a Munsif sets aside on review an 
o^r rejecting an objection to the execution of a 
certain decree, and District Court on appeal 
refuse to interfere Held, that no second appeal 
lay to the Wig h Court Papatta v. Chxlamayya 
1. Zii B. 32 Mad . 126 

6L Order of Special Judge as 

to settlement of rente— HeperifilefNleaee of 
Bigh CourU-Bengdl Tenancy Act {VIII of 1886), 
u7m,d. (2), 106, 108, 108^BuU 88ofihe Buhe 


made under the A€t^urMiction-~Beeord^-righi^ 
CivU Procedure Code (del XIV of 1882), ea. 108, 
822. The High Court has no jurisdiction eitW to 
entertain a second appeal mm, or to interfere 
under a 622 of the Code oi Civil Procedure with, 
an order of a Special Judge in regard to settlement 
of rents. Shbwbabat Kobb v. STxbpat Roy 

I.LB16 Calc. 696 


62. 


Deeiaion of Settle* 


ment OgteerSetOemeni of rent under Benge/ 
Tenancy Act (VIII of 1886), a. 104. No second 
apraal lies to the High Court from a deoision of 
a Revenue Officer settling rents under a 104 of 
the Bengal Tenancy Act. Acbha Miak Chow- 

DHBY V. DUBOA ChUBN LaW 

1.LB26 Calc. 246 
2C.W.N.167 


08. 


Henl-Bttil— Bengal 


Act VIII of 1889, a. m^Benged Tenancy Act 
IVIII of 1886), a. 168— General Clauaea Act (/ of 
1888), a. 8. The word " proceedings ** in s. 6 of Act 
I of 1868, as applied to a suit, means the suit as an 
entirety, that is, down to the final deotee. A second 
appeal, therefore, to the Hi^ Court, on a question 
of the amount due as rent, will not lie when the 
suit was instituted previously to the passing of Act' 
Vni of 1886, although the judgment in the suit 
was delivered, and the first ai^al therefrom heard, 
subsequently to the passing of that Act. Hurroaun^ 
dari iSabi r. Bhofohari Daa Manji, I. L. B. 18 Cede. 
88, approved. Satoeubi v. Mujidan 

LLB16Calo.l0r 

04b Appeal from order of Dis- 

trict Judge— jB^ngol Tenancy Act ( VIII of 1886), 
a. 158—Appeed in rent'cuita. In certain rent-BuitSr 
the amount claimed being under RlOO, the ques- 
tion was raised as to whether the plaintiff was enti- 
tled to the whole 16 annas of the rent or only to a 
10 annas share thereof. Upon this point the first 
Court uve the plaintiff decrees for the full amount 
claimed, holding that the question was rea judicata* 
Upon appeal the District Judge held that the ques- 
tion was not rea judicata, and remanded the suits- 
for trial on the merits. The plaintiff preferred a- 
second appeal to Hie Hi^ Court. Held, tha^ 
having regard to the provirions of s. 168 of the* 
Bengal Tenancy Act, no appeal lay, as the questlcu 
was not one relating to title to land or to some in^ 
estin land as between parties having conflicting 
claims thereto, nor was it a question of tlw 
amount of rent annually payable by a tenant; 
these words in the section meaning the tetri 
amount of jeent annually payable In respect- 

of a holding, and net the amount ef rent which may 

be payable to any particular oo-diarer in the pro- 
perty. Pbasaeva Kumab Bavebjib 
Da. ... XlAB.»CWft*81L 


65. AppMd In _ . 

Temmc, At* 

*. 153-Cmu, SuU^Buigd Ad IX.*i 


UtSi 

IMF 
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BPBOIAL OB BEOaSD AFPBAXr-coiiM. 

1. ORDERS SUBJECT OR NOT TO APPEAL 

$. 47. A iuit to Eocovor cobbos for on omonnt not 

of Act Vin of 1885 with rospoct to appealB. Mo* 
HS8H Chuxtdsb Chuttopadhya V. Umataba Diby 
I. li. B. 10 Galo. 688 

00. Order of Bpeolal Judge on 

appeal from Bettlement Oflioer— -Bcnpaf 
TiMncy Act, Ch. X, m. iOJ, cL 2, 106^ 107, and 
lOSf d. 2. — Dispute as to entries in reeord^of-rights — 
Question as to status of raiyats-—Civil Procedure 
Code^ B. 622. Under Gh. X of the Bengal Tenanov 
Act, there ia to be (i) a framing of tho record-of- 
rightB ; (ii) a draft oublication for a period of one 
month, during which time objectiona may be pre- 
ferred ; and (iii) a final publication, previouB to which 
publication ** diaputea ” as to tho correctnoBa of the 
eiitriea in the record-of-righta, other than entriea of 
rents settled, are to bo heard and decided. Under 
B. 107, the deciaiona of the Settlement Officer in all 
proceedings under the chapter are to have the force 
of decrees, and under a 108, cl. 2, an appeal lies 
to the Special Judge from all deciaiona of the Settle- 
ment Officer ; but it ia only in coses under a 106 
decided by the Special Judge on appeal from tho 
Settlement Officer that a second appeal lies to tho 
High Court, and auch cases can only relate to dia- 
putca regarding tho correctneaa of entries other than 
the entiicB of rent nettled. VVhero a decision of the 
Settlement Officer in a case under a 104, cl 2, of the 
Act dealt with the question of tho atatna of the 
raiyats, and was paaaed before the record had been 
framed ; and after the record hod been framed, there 
was no dispute as to tho correctneaa of any entry, 
except the entriea of tho rent settled: — Held^ that 
tlio order of tho Special Judge on appeal from such 
decision of the Settlement Officer was not one passed 
in u case under a 106, and therefore no second 
appeal lay from it to the High Court. Sheuibarat 
Koer V Nirpat Boy, L L. B, 16 Cak. 606 ; Lola 
KiratNarain v. Pailakdhari Pandey, L L. B, 17 Cede. 
J26, referred to. /ieftf, also, that the case waa not one , 
which required the interference of the High Court 
under a 622 of the Civil Procedure Code. Gon 
Nath Masant v. Adoita Naik 

L1..B. SUL Gala 770 

67. — ■ Buaoial Judan. ordor of-«- 

Tenancy Act (F//i of 106 and 

16H— Boundary dispute^Benged Survey Act (Bong. 
Act V of 1676), Part 40— SetdmerdOficer acting 

^Survey Officer. A second appral only lies to the 
^h Court under a 108 of tho Btogal Tenancy Act 
from tho decision of the Special Judge in a case 
under a 106 of the Act. llo second appeal there- • 
fore lies from an order of the Special Judge dismioa- 
wg an appeal on the mund that no appeal lay to 
aim in a case of a bounwy dispute which had been 
frM and decided by a Settlement Officer acting as 
a Burm Officer under Ftart V of the Bengal Survey 
(Bengal Act V of IS75). Ibshad Au Cbow- 
BBEY V, KaITTA PnOBAD WAgiaq w 

I.L.B.81Galo.886 

VOL. V. 


BPBGIAL OB BBGOND APFBAIr-mfd. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
—contd. 

0B, Bengal Tenancy 

Ad ( Yin of 1886), Ch. X, ss. 106 and 108—Becord- 
of -rights. Dispute prior to the preparation of— Stand* 
ard of measurement, quedion of. In a proceeding 
under Ch. X of tho Bengal Tenancy Act, a dispute 
arose between the partica Ix'foro the pn^paratioii of 
rocord-of-righta, on the queatiuii of the local stand- 
ard of measurement. The Settlement Officer decided 
tho case in favour of the nlaintilK and, on appeal 
to the Special Judgoi tnn decision was upheld. 
Hdd, that the order of tho Se'ttlcmont Officer was 
not one under a. 106 of the Bengal Tenancy Act, 
and under el. 3 of a. 108 no second appeal lay to 
the High Court. Oopinath Masant v. Adoita Naik, 
I. L. B. 21 Calc. 776, referred to An and Lal 
Paria V. SlIIB Chunder Mukkkjee 

I.L.B.82Galo.477 

09. Special Judgep 

decision of —Bevenue Officer, decision of— Bengal 
Tenancy Act (VlIJ of 1885), ss, 105, 106, and 108 
(8)r-Becord-of-rights, dispute prior to completion 
of — Dispute about proposed entry or omission in 
the record. The respondent, in the course of pro- 
ceedings for tho reeord-of-rights in tho village, of 
which ho was the landlord, applied for tho aettlemont 
of fair renta Tho appellant claimed to bo a raiyat 
holding at a fixed rent Tho respondent denied the 
validity of the claim. This dispute gave riso to a 
cose between them which was decided by the Reve- 
nue Officer against tho appellant, who then appealed 
to the Special Judjp*, with the result that tho deci- 
sion on that question was confirmed. At tho time 
of tho Revenue Officer’s decision no record-of-righta 
hod been completed under a 105 (7) of tho Bengal 
Tenancy Act On appeal to the High Court, me 
respondent took tho proliminary objection that no 
appeal lay under a 108 ( J), as the caso was not one 
under a lOA Held, that the decision of tho Revenue 
Officer waa a decision in a proceeding under a. 106 of 
tlio Bengal Tenancy Act, aiid^ that a second appeal 
lay from tho decision of the Special Judge to the 
High Court Oopi Nath Masant v. Adoita Naik, 
/. L, R 21 Calc, 776, and Anand Lal Paria v. Shib 
Chunder Mukerjee, I. L. B. 22 Cak. 477, so far aa 
they decide that a second appeal would not lie in 
auch a case, overruled. Denqu Kazi v. Nobin 
KissoBi Chowdbbani I. £b B. 84 Gale. 408 

1 G. W. XT. 884 


70. 


Bengal Tenancy 
106, 108— Special 


Act {VllI of 1885), ss. 104, 

Judge under the Bengal Tenancy Act'-JJuestton of 
standard of mtasuremerd, area of lands and liahUity 
to pay rent— Decision of the Special Judye. 
Umfor the terms of a 108 of tho Bengal Tenancy 
Act (VllI of 1885), a second appeal lies from the 
dedskm of the Special Judge on questions with 


regard to tho 
k of lands 


^ standard of measurement^ 

the possession of tenants, and the 

liability of the tenants to pay rent on account ofany 
ezoessloadB in their posaeasion. MATHmiA Mohuv 
LABiBieL UiuSundabiDbbi 

X.L.B.86GB10.84 
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( 119 IS ) D1GK8T OV CUUSEa < 11914 ) 


SnOIAIi OB BBOOVD AFFBAl^-eiwfal. 
,1. ORDERS SUBJECT OR NOT TO AFFEAL 

71. — Benoo/ Tenancy 

Act {VIII of 1886). sa. 105. 100. 108^(hdef of 
Speeud Jvd^ as io standard of measwmsnit of 
lands. An order of the Special Judge ae to Hie 
length of the standard of measurement to bo used in 
measuring certain lands is not a decision in a case 
under s. 100 of the Bengal Tenancy Act, and there- 
fore no second appeal Ues from such an order to 
the Sigh Court Mathura Mohun Lahiri v. Uma 
Sundari Mn. I. L. H. 25 Cole 34. and Dengu 
Kaxi V. NMn Kissori Chowdhrani. 1. L. H. 24 
Calc. 402. distinguished. Nakouary Jaka v. Habi 
Cbaran Pbamanigx I. L. B. 26 Galo. 668 


BPBOXAIi OB BBOOSTD AFFBAIi-eonld. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— eonfd. 

In the same case in review BeUi that the ques- 
tion relating to instalments, though it affects the 
question of interest on the rent ia not a question of 
the amount of rent annually payable '* within the 
moaning of s. 163 of the Bengal Tenancy Act 
Therefore no second appeal would lie in a case 
whore the value of the suit is less than RlOO, even if 
there is a question as to the instalment of rent 
Chandra Dt v, Torah NaJ^ Mandat I. L. 
R. 25 Cak. 571 (note), referred to. Rax Ghabav 
Ghosb V. Kumud Mohan Dutta Ghowdhby 

l.L.B.86Gala671 

8aW.B.887 


72. 


^ JS^n^ol Tenancy 

Ad (Vlll of 1885). s. 153 — Execution of rent decree 
vtAned at less than BIOO-^M Code (Ad 

XIV o/ 1882). s. 047. Where the original suit is a 
suit for rent valued at loss than RlOO and the decree 
or order made in it does not decide a question relat- 
ing to title to land or some interest in limd as be- 
tween parties having conflicting claims thereto, or 
aquestionof aright to enhance or vary therentofa 
tenant or a question of the amount of rent annually 
payaUe by a tenant no second appeal will lie in 
respect of an order made in execution proceedings 
relating thereto. Shyama (hiARAir Mittbb v. Di- 
BXVDRA Naib Muubjtb I. L. B. 27 Gala 484 

4G.w.ir.8eo 


7a 


— Bengal Tenancy 


Ad(Vlllofl885).s. 153^1)eterminatian of annual 
rent payaU^Saie of rent. Whore the lower Appel- 
late Court in deciding the question as to the amount 
of rent annually payable, found that the plaintiff 
had toiled to prove uio rate of rent claimed by Yam. 
and therefore gave him a decree at t^ rateJdmittod 
bjr the defendant >—IIM, that this was not a deter- 
mination of the annual rent payable, and therefore 
no second appeal lay. Nbikajxb v. Nahda Dulal 

laW.B.TU 

74 SuU for rcaf— 

Jnte^ Mrentr^Bengal Tenancy Ad ( Vlll of 1885). 
ss. 3. d.*{5). and 153. Interest on rent is not rent 
within the meaning of a 3, cL (J), of the Bengal 
Tenancy Ac^ Therefore no second appeal wouldms 
in a ease where the question is one relating to rate 
of interest and the value of the subject-matter of the 
suit Is less than RlOO. Koylasu Gramdba Dhv. 
Tabak Nath Mahdal 

I. la B, 26 Galo. 671 note 


76. 


Bengal Tenancy 


Ad {Vlll of 1885). s. 153r-^Rent payable by the 
knani not tn issue in the appeal Unto a 163 of 
the Bengal Tenancy Act^ a second appeal lies ina 
rent suit whenever the decree of the Atmellato Court 
has decided a question of tlm amount orrant annual- 
ly payable W a tenant ; It is not necessary that the 
amount of rent payablo fay the diould be a 
matter In Issue m the second appeal Rax Grubh 
Ghobi a Kuiiud Mohah Dutta Gbaudhubi 

lO.W.ir.687 


70. Appeal teom Bietrlot Judge 

— Proceeding to he adopted when a Distrkt Court 
erroneoudy returns an apperd^pdition for presentation 
in High Court—Cind Procedure Code. 1882. sa, 57. 
588. 589. 022. Certain members of a Mo]^ family 
sued the others in a Subordinate Court to recover 
theircUstributive share under Mahomedan law. The 
property to be divided was more than 116,000 In 
value, mit the share daimed by the plamtiffs was 
less. The Subordinate Ju^ pass^ a deone, 
Mainst which an appeal was prof erred to the District 
(jourt, but the District Judge returned the appeal 
for presentation to the High Court. The appellants 
pro&rxed a second appeal to the High CJourt against 
the dooision of the Distriot Judge, and also pre- 
sonted a petition praying for the revision of his pro- 
ceedings unto the Gi'^ Procedure Code, s.' 082. 
Hdd. that neither a second appeal (which ^ not lie 
in such a case) nor a petition unto the Civil Proce- 
dure CodiCf B. 622, was the appropriate proceeding 
to be adopted by the appellants, but an appealas 
from an order made under the Gii^ Procedure Codet 
ss. 67, 682, which wouldlie under ss. 688, d. (e)» 
and 689. The error of the appellants being one 
of form merely, the Court amended the second 
apped as an appeal from an order of the District 
Court, and directed to District Judge to reodve 
and dispose of the appeal from the Subordinate 
Juto. Kunhxkuttx V. AesHom 
^ l.I-.B.14M:ad.462 

77, : — Butts under Ohoto NagjW 

Imn^ord and Tenant Frooedure Aet 
(Beng. Aot I of 1878)* sa 87. 187— Arrssm^ 
rent and ejectment, suit for. In suits Instituted 
under Bengal Aot 1 of 1879 for aneais of rent and 
ejectment on account of the non-paymew « 
arrears of rent, a second appeal lies to tM Big 
Court, this dass of oases not ming within the pf F 
visions of a 187 of thesame Aot 

V. Ramab Ghamab 1. lii B. 10 Gala 88 

78. Bult for arrears of ran^ 

Chata Nagpore landlord and 7*004*1 

{Bong. Ad 1 of A79). ss. 87. 38. 47. 

70.f8.185.187.144-^inlProcedmCade{AMnV^ 
(d 1882). ss. 8. 4. 684. No second apocsl Iks to » e 
suH f or anean of rent farouid^t midsr 1 

of the Ghota Nagpore Lanolotd s^ 



( 11915 ) 


DIGEST OF CASEa 


( 11916 ) 


ePBGIAZi OB 8BOOND APFBAl^-eoiild. : 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— «onfcE. 

«ediue Aot (Bengal Act I of )879). The oaaea of : 
Ramjan Khan y. Raman Chamof^ L L. JR. 10 Cak- ; 
89 : 11 C, L. R. 180, and Priag Nalk 8ah Deo y. . 
Muri Munda, 7. L, R. 24 Cak. 249, bo far as they ; 
held that a second appeal did lie in oases of j 
this nature arising under Bengal Act I of 1879, wore 
wronriy decided. Khsdu Mabto v. Budhun 
Mahto . LL.B.fi7 Calo.608 

40.W.N.888 

{Contra] Pma Nath Saha Deo v. Muba Munda 
I.I i.B.MOala24a 

79. ArrearB of rant— Aef X i 

o/ 1850, M. 23, 77, 153, 160, 161-^Act VIII of 1859, ! 
M. 284, 372—Chota Nagpwr LanRord and Tenant j 
Procedure Act {Bengal Act 1 of 1879), ee, 37, 144, ; 
A second appoil lies tb the High GoOrt from an ' 
appellate d^ree of the District Judge in a suit for \ 
arrears of rent instituted under Act X of 1869 and ■ 
tried by the Deputy Collector. IlaBodhur Biewaa ' 
V. MoAesA Chundor Haidar, (1861), S, D. A, Decs- ^ 
sioM, p 144, followed. Khidu Maihto y. BiMun j 
J/oAto, 7. L, R 27 Cak. 508, distinguished. ! 
Sadai Naik V. Sbbax Naxk (1901) 

^ LIi.RS8Galo.682 i 
B.o.6 0.W.ir.S79 ! 

80 . GompanBation for illagal j 

notiooB— Jf^rotaneMl StnaB Cauee Courte Act (IX ! 
of 1887), e. 15, ScA. II, d. 35 (j) — CivU Procedure ' 
Code (Act XIV of 1882), e. 586^econd appeal^ ! 
LimHationr^Rent Beeovery Ad (Madras Ad VIIl 
of 1865), s. 78 — Cause of adion compkk on dak of 
ilkgal distress. A plaint alleged that plaintiffs had 
for long cultivated ecrtain land as tenants under | 
defendant, that they had raised a crop of paddy ! 
moosoring about 6 pafuss and stored it in three heaps ; 
on the limd, that one of the idaintifb had paid ill 
tlie kid that wAs duo to defendant, but that defend- 
ant had taken unlawful possession of two of the 
heaps of paddy, measuring about 6 garees, under the 
pretext that he had distnined them. The prayer 
was for an order direoting deftodant to deliver to 
plaintiffs about ff garees of grain, worth R260 at 
R50 per pores, in respect of the two heaps of paddy 
of which ho had taken unlawful posaossion. The 
distraint was made on 26th Januair, 1890, and the 
suit was instituted on 25th July of we same year : — 
Ildd, that the suit was in substanoe one for com- 
pensation for illegal distress or attachment, and not 
ior the recovery of spemflo property, and that, in 
SQQiequence, it was not a suit oi the nature 
cognizable by a Court of Small Causes, and n 
moondaimMlay. HM, also, that the suit was 
bailed. The wrong wiB oomi^ete and the cause 
ei action arose when the unlawful distress was 
nade. Tofiiimo Bat Rani 8aMa v. 8dayya 
f WMHbn. L L. R.U ltd. 389, dtotingiiUiMl. 

Saxtabi 9. ZAimnoAH ov Jatafub (1901) 
LZaR2BHiriL640 

^81. — Dooliton of Bttb-Judg^ 

^boroiid apponl Hob to latm^Appeal^^Hescmi 


8PEGIAL OB BEOOJn> APFBAL-eonftl. 


1. ORDERS SUBJECT OR NOT TO APPEAL 
— cojiAl. 

appeal from deeiskn of 8iA^Judge when no appeal 
lies to him, if mainlainabk — Decree on an awards 
Civil Procedure Code (Ad XIV of 1882), ss. 640, 
562, 622. When no appeal lies to the Suborn 
dinate Ju^c, a second appeal to the High Court 
does not lie from his decision. When, therefore, a 
decree was passed by the Munsif upon an awa^, 
and an appeal was preferred to the Subordinate 
Judge, who set asule the deoroo of the Munsif on the 
ground that the award was bad, and sent the ease 
back for the trial of the case on the merits : — Ildd, 
that, the award being good and valid, no appeal lay 
to the Subordinate Judge, and no appeal lay to the 
High Court against his order, and the remedy lay 
under s. 022, (^vil Procedure Code. Gang a Charan 
Roy V. Sasti Mandal (1901) 0 G. W. N. 614 


82. ■ -DlBcretion of CovLTt^Appedl 

— Civil Procedure Code, 1882, s. 5S4-~Indian Limi^ 
iaiion Ad (XV of 1877), s. 5. Hdd that no second 
appeal will lie wkero a Court of first appeal has 
disrilowcd the appellant's pica of ezouse for not 
having fiM his ap]^ within limitation, exercising 
therein a judicial discretion, after consideration cu 
the facts, and not arbitrarily. Tulsa Kunwab 
Gajbaj Singh (1002) . . L ^ B. 26 All. 71 

aa - " Order absolute for fore- 
olOBUre— iSfecomf Appeal — Ctvtf Procedure Code 
(Ad XIV of 1882), ss, 244 and S88--Deeree,execu^ 
lion of. Wlien an order absolute for foreclosure of 
mortgaged property has been made, any question 
that arises afterwards as to that order absolute is 
not a question relating to the execution of a deme, 
within the meaning of s. 244 of the Civil Procedure 
Code, ^erefore no second appeal lies from an 
order disposing of such a quesuon. Akiksniasa 
Bibee v. Roop LaU Doss, I.L. R. 25 Cak. 133 
referred to. Taba Pado Chose o. Kamivi Dabbx 
(1901) . . I. Ii. B. 29 Calo, 644 

84. Order aa to ooBtB. A second 

appeal lies, as to oosta, against an appellate decree 
Botgobatx Pal v. Mahomed Au U903) 

7 O. W.Br.647 


86. Order diBrniBaing suit for 

deflault of appearanoe-— Decree—Ciirif Prore- 
IureCode(Ad XIV of 1882), s, 2^Remand. An 
^rder dismining a suit for default of appearance 
Ib not a decree within the meaning of s. 2oi theCivU 
Pkooedure Code, and therefore no first or swnd 
appeal lies therefrom. Jagamath Singh y. Budha^ 
UDR. 23 Cak. 115; Anwar Alt v. Jaffer Alt, 
LL.R. 23 Cak. 827, and GUkinson v. Syhramanw, 
1. L. R. 22 Mad. 221, referred to. A suit was djs- 
nissedfor default of appeamnec. On app^ by 
he plaintiff, the .lower Appellate Court sot aside 
he dismissal of the suit, and as a noeesaary 
Mmsequenee directed the Court of first instance 
prweed to try it. HeM, that this wm not such 
in oito as c^d be passed under ^ reinwd 
Motionof th. Qtil Prooedm® Code, mw. 

[if th*0«irto(flnt iutanoo not being ftppMwbMt 
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( ). 


DIGEST OF CASES. 


( 11918 ) 


BFBCIAL OB BEGOBD AFFBAL-eonKl. 

1. OBDEBS SUBJECT OR NOT TO APPEAL 
— eon/A 

the lower Appellate Court acted without jurisdic- 
tion in Betting aside the decision of the first Court. 
Ambito Lal Mukbxbjbb V. Ram Chavdba Roy 
(1901) .... I. L. B. 29 Calo. 60 

80. Bengal Tenancy Act (VIlI 

of 1886), M.106.109A. Civil Procedure Code 
{Aid XIV of 1882), BB, 868, 600 — Ap]^l from 
Order vnder b. 106 of the Bengal Tenancy Ael, if Ubb 
to High Court. Section 688 of the Code of Civil 
Procedure does not apply to onlctrs iinrlor s. 100 
of the Bengal Tenancy Act. Held, further, that 
B. 109A, sub-a (J) of the Bengal Tenancy Act limits 
the power of the High Court to the hearing of second 
appeals and not appeals from orders either under 
B. 668 or a 660 of tho Code of Civil Procedure. 
Mtdhur Chandra Majumdnr v. Tara Sunkar Ohoee, 
7 C, W. N. 440, relied on. Mathura Nath Roy 
Grauduubi V. Basanta Kumar Chakravarti 
(1908) . . I. L. B. 86 Gale. 610 

87. Order passed In appeal 

under Olwll Procedure Code, s. 688— Cirr 
Procedure Code (Act XIV of 1882), bb. 493, 688 
— Order bjy Muneif, diemiBBing petition under b. 493 
to commit for di^bedienu to injunc1ion-~Appeal to 
Dietricl Court under b, 688 — BeverBol of Muneif b 
order, and remand to Munsif for dieposal— Appeal to 
the High Court — Maintainability of appeal. A peti- 
tion was filed in the Court of a District Munsif, under 
a 403 of the Cbdo of CSvil Procedure, praying fur the 
committal of the counter-petitioner for disobedience 
to an injunction of tho Court The Munsif having 
dismissed the petition, the petitioner appealed, 
under a 688, to tho District Judge, who sot aside 
his order and remanded the petition to the Munsif. 
Against this order tho countor-petitioneir preferrod 
an apuMl to the High Court : Hdd, that every order 
passea in an appeal under a 688 is final, and that no 
appeal lay. yrnkatafathi Naidu v. Tirumalai 
CiaeTn(lOOl) . LL^B. 841Cad.447 

88. Order setting Mlde sale in 

emsoution of decree— Bengal Tenancy Act ( Vlll 
of 1886), B. 163 — Landlord and tenant — Suit for 
reni, order in^-Order retting aeide a Bak—RnU 
deerea valued at Ubb than BlOO — Execution of decree-^ 
CivU Procedure Code {Act XIV of 1882), bb. 244, 688 
(78). No appeal lies from an order passed by a 
District Judge, setting aside a sale in execution of an 
ex parte decree for rent valued at loss than one hnn- 
drra rupeea Shyama Charon MiUer v. Mendra 
Nalk Mukerjee, /. L. B. 27 Cak. 484, followed. 
BemUs— An order setting aside a sale is as much 
an order relating to the execution of a decree as 
an order confirming a sale. Monmohini Dasi v. 
Laxhinabaih Chakdba (1900) 

I. la B. 88 Gala U8 

88. OivU Procedure 

Code (Act XIV of 1882), bb. 244 (e), 811, 312, 688^ 
Fraud, attegation of. No second a|peal lies tom an 
order setti^ aside a sale under a 818, Code of Civil 
Ptoosdure, although an allegation of fraud is made 


8PBCIAL OB BBOOiro APPBAL-eoatf. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
^<anldm 

in the application for setting aside the sale, when no 
attempt is made to substantiate the allemtion.' 
Bofoni Kant Bagchi v. HoBBain Uddin Ahmed, 

4 C. IF. N. 638, discussed and explained. Nava 
Kumar Boy v. Qdam Chundet Dey, 1, L. B., IS 
Calc. 422 ; Abhoya Dobbi v. Pudmo Luehun Man- 
dd, I. L. B. 22 Calc. 802, and Daivanayogam 
PUhi V. Bangnmmi Aiyar, 1. L. B 19 Afod 29, 
followed. Umakanta Roy v. Dino Nath Sahyal 
(1000) I.L.B.28Calo.4; 

a.0. 6G.W.ir.lS4 

90. • Bate of rent— Bengal Tenancy 

Ad {VIII of 1886), B. 163— Appeal— Second appeal 
— Rent Buit — Pleadingr. In a suit for rent for less 
than RlOO, the defendant pleaded that ho was 
the tenant, not of the plantiffs but of some other 
persons, at a rate lower than that claimed in 
tho suit No issue was raised as to the rate of 
rent, and tho lower Court merely decided that 
tho defendant was plaintiffs* tenant, and decreod 
tho suit. Held, that tho question of the rate of rent 
not having been raised and decided, no second 
appeal lay. Baidya Nath Bahaba v. Dron 
Krishna Sircar (1000) • ^ 6G. W. B. 616 

91. Appeal, erroenouB diemle- 

eal oi— Civil Procedure Code {Act XIV of 1882), b. 
648.— X second appeal lies from an order of the 
lower Appellate Court erroneously dismissuig an 
appeal on the ground that no appeal lay. providMl a 
second appeal is otherwise entortainable having 
regard to the nature of the original suit. Venkatar- 
a^u V. Bangayya Appa Ban, 1. L. B. 21 Mad, 152, 
distinguished and clissenM from. Matbuba 
Mohan Pal v. Amiruddi Suilaloo (1004) 

8 O.W.ir.64 

98. Award, decree in aooord- 

ance with— Arbitration— Inquiry^ into ffom^ 
for Betting aeide avmrd — Obfection to award— Civd 
Procedure Cade {Ad XIV of 1882), bb. 621, 622, 682, 
588. A second appeal lies from a decree of a lower 
Appellate^ Court made in accordance with an award 
1^ an arbitrator, to whom the case had been refenod 
by the first Court, and whose award the first Court 
had sot aside. Pareeh Na^ Dey v. NMn Chandra 
Dutt, 12 W. R. 93, and Bughubar Dayal ▼. Maine 
Koer, 12 C. L. B. 662, followed. Naurang 
V. Sadaptd Singh, I. L. E. 1 AU. 8, dissented from* 
Shyama Chaban Pbabunik v. Pbovub 
(1004) 8 0.1IF.B^|W> 

98 Ber^ TemdV 

Ad {Vlll of 1886), BB. 106, 109A-The 
deciekn BdUing a reni "—Evidenee Ad (1 of 
B. 21—8dteeertifcate, datemerd ir^Admeakn: 
words ” a decision settling a rent '* in a ■ 

Bengal Tenanisj Act do not mean and indhidiM^ ; 
ded^n upon the question what Is os what oofftyf 
be thereat They mean only a doofaioB 
bir and equitable rent in pim of the 
and the words do not inolra a deoishm d4tinm|L . 
what the existiiig rent la Medkxra Mdkdb 



( 11019 ) 


DIGEST or CASB& 


( 11090 ) 


EPBCZAXi OB 8BOOVD APPBA T i— anna. SPBOIEIi OB 8BOOBD APFBAL— em(A 


1. OBDBRS SUBJECT OB NOT TO APPEAL 

— coneU. 

V. Vma Sundari Mi, 1. JL MM Cale. 34, referred 
to. A second apj^l lies to the High Gouit» from a 
decision of a Special Judge reversing or affirming a 
dcdsion of a Settlement Ofiicor, who decided under 
9. lOfi of the Bengal Tenancy Act what was the rent 
payable by the plaintiff, it not being “ a decision 
settling a rent ’* within the meaning of a 109A of the 
Bengal Tenancy Act Anv statement os to rent 
payable for a holding, made by a person in a sale 
certificate, which was obtained by him as purchaser 
of the holding, at a sale in execution of a decree 
against the former tenant being in the nature of an 
ailmission, cannot be used as evidence on his behalf, 
as such a statement does not come within the excep- 
tion to s. 21 of the Evidence Act Ramaxi Pxrhad 
Nahain Singh v. Mah^th Adaiya Gossain (1004) 
1. L. & 81 Calo. 880 

94 , Order setting aside a sale 

—Fraud, allegation oi^Civil Procedure Code 
{Ad XIV of m2), M. 241, 244 (e), 290, 311, 
312, and S88 — Non~complianee toith the proviaiona 
of a. 290 of the Code of Civil Proeedure-^Limitation 
--DtUe of aale. Where an application is made to 
sot aside a sale, the main basis of which is fraud, 
such an application comes under a 241 of the Civil 
Froceilnre Code ; and a second appeal lies to the 
High Court against an order pas^ by the Court 
of first instance sotting aside a sale on the ground of 
fraud, although the Lower Appellate Court found 
that thore was no fraud in the case. Umakanto 
Roy V. Dino Nath Sanyal, 1, L. R. 28 Colo, 4, distin- 
guished, Bhuban MtAun Pal v. Nunda Lai Dey, L 
L 26 Calc, 234, and Hira Lai Ohoae v. Chandra 
Kanio Ohoae, 1, L, M. 26 Calc, 639, followed. Mere 
iioncompliance with the providoxiB of a 220 of the 
Civil Procedure Code in conducting a sale docs not 
ipso facto make the sale a nufiity ; therefore limita- 
tion would run in such a case from the date of the 
sale. (Jobind Lai Moy v. Mam Janam Miaaer, I, L,R 
21 Calc. 70 : L. M. 21 1. A. 165, and Taaaduk Maavl 
Khan v. Ahmed Huaain, LL,M,21 Cate, 66 :L.M, 
20 L A, 176, referred to. Kokil Singh v, Edal 
SiNQH (1004) . . I. la 81 Oslo. 886 


2. RIGHT OF APPEAL. 


86 . 


Older passed In exeoution— 


Chuiia Nagpwr Landlord and Tenant Procedure 
dd {Bengal Ad 1 of 1879, aa amenidl by Bengal 
dd V of 1903y—ldo second appeal lies from 
an order passed in execution under the Chutia 
Kmm Landlord and Tenant Procedure Act (Ben- 
gal Act I of 1879), as amended by Bengal Act V of 
-1903. IswAB Lal Singh v. Jagoo Sahu (1906) 

I. L. 88 Oslo. 878 
86. — nature 

toy^aabk ts (he Court of Small Cauaea^Exeevtim 
^deere^ Mo second appeid lies agftiost aa order in 
axm^n of a decree in a suit of the nature cogni- 
ttUe in theOonrt of Small Causes. ShygmaCkaran 
Mendro Nath Muierfi, L L, M.27Cok. 
484, followed. Nabayan a Naoindas (1906) 

1. L. & 80 Bom. 118 


. Appeal by one defendant 

■ agamst another. A special appeal cannot be 
entertained by one defendant against another. 
Kamessur Chose v, Azeem Joabdar 

17 W. B. 878 

\ Bight of parties not appeal* 
ing from first Court's decisions— C/oami ol 
appeal Parties who did not appeal from the deci- 
sion of the first CTourt cannot bring a special appeal 
against the decision of the lower Appellate Court on 
the ground that the decision of the first Court pro- 
. judieed their rights. Boykant Ram Sahoo ii. 
POORNO Chunder Dass W. B. 1864, Act X, 97 

8* Bight of defendant not ap- 

pearing as respondent on appeal A defend- 
ant who obtains a Judgment in his favour in the 

• CSourt of first instance, and who, on appeal by tho 

plaintiff, docs not appear at tho hearing of tho ap- 
peal or present a petition for a re-hearing, may, 
under Act X of 1877, present a second appeal 
j against tho clecroo of the lower Apncdlatn Court, 

; Ejs parte Modalatha . . I. L.^ 8 Mad. 76 

I 4. Party dlsBstitfled with flnd- 

I uwa in judgment -C<w{ PnMTrfN»! Gmfe 

I of 1877), aa, 640 and 684, An appellant who has 

■ obtained a decree setting aside tho decision of the 
Court of first instance is not entitled to a furtW 
appcaj to the High Court, on the ground that he is 
dissatisfiorl with some of the findings recorded in the 
judgment of the lower Appi^llate Court, an appeal 
from an appellate decree under s. 584 being stricUy 
restricted to matters contained in tho decree idone 
Koylash CteuNDBR KoosAUi V , Ram Laix Nag 

1. 11 B.e Calc. 806 

3. ADMISSION OR SUMMARY REJECTION 
OF APPEAL. 

1. Summary rejection of memo- 

randum — Civil Procedure Code, aa. 54,643,661, 
682, 684 — Meaaona for rejection. Per Edge, C.J. 
— ^A Judge to whom a memorandum of appeal 
from an appellate decree is presemted for admission 
is entitled to consider whether any of the grounds 
mentioned in s. 584 of the Code of Civil Procedure in 
fact exist and apjfiy to the case before him, and, if 
they do not, to reject tho memorandum of appeal 
summarily. S. 551 of the Code of (Svil Proewure 
applies to appeals which have boon admitted. Per 
Aixxan, J.— When a momoiandum of appeal is 
summarily rejected, whether under s. 543 ^ or 
under s. 54 road with s. 582 of tho Codo of Civil 
Procedure, tho reasons for such rejection should 
be record : aed queare, whether, unless it ap- 
pears from tho memorandum of appeal taken by 
itself that a second appeal does not lie, a second 
appeal can be summarily rejected, and diould 
not rather be dealt with under s. 551 of the Oode. 
Sendde ; That a ground of appeal to tho effect 
that the lower Appellate Conrt has misoGnstnioM 
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BFEOIAL OB BBOOBD AFFBAXi-eoiiftl. 


BFEOIAL OB BBOOBD AFFBAL-mCI, 


8. ADMISSION OF SUMMABT BEJECTION OF 
APFEAL-ccmeU. 

% doonmvnt is not one of the gronnde of 
wscond eppeel contempleted by s. 684 m the Code 
of Giyll Piooednie. ftUDB nASAD v. Bauvatb 
I.IfcB.16Aa867 

91, Oonflmiatlon of deoroe in 

effaot^Civil Procedure Code[JS82),e. 661, The 
decirion of the Foil Bench in Puhuvayyangair ▼. 
Seehayyangaft L L. Jf. IB Mad. 214^ where it wm 
held Aat Ae jniudiotion of a Court of first inetanco 
to amend a decree un^r e. 206 of the Civil Proce- 
dmo Co^ is onetod by the confirmation of that 
decree on apped, applies equally to eccond appeals 
dismiased under a 661 of the Code and to second 
appeals tried alter notice to the respondent. Mm- 
BAMi Naidu V. MuniSAm Rkdot 

LIi.B.22Mad. 288 


A SMALL CAUSE COURT SUITR 
(a) Gbnibal Cases. 

1. Frame of suit— Procedure 

Code, e. 686. For the purpose of determining whe- 
ther a second appeal lies or is prohibited by 
a 586 of the Civil Procedure, what must bo looked 
at is not the shape in which the case comes up 
to the High Court, but the riiape in which the suit 
was originally instituted in the Court of first in- 
stance. KuM-UD-nnr v. Rajjo 1. li. K 11 All. 13 

9. Gases in which appeal is 

taken a,waj^Act XXlll of 1861, e. 27^iva 
Procedwe Code, 1869, e. 387. S. 27, Act XXm 
of 1861, took away special appcid in all those oases 
that were ezpresdy alluded to therein, thus over- 
riding a 387, Act Vlll cl 1869. T^sprovirion 
applmd in execution of decree, as w^ as in suits 
themselves, sad to suits and proceedings in execu- 
tion commenced before 1861, or oven before 1869. 
Bam Jadub Chattbbjxb v. Rash MoitbeDossxb 

8 W. B. 821 

Mobabukooeissa Begum v. Osebb Jbmadab. 

8W.B.107 

SOOBJO COOMAB SUBMA BOT V. KBISTO CooMAB 
Ghowdhbt. 

12B/L,.B.224: 1AW.B,F.B.80 

8L Order in eneoation of decree 

— AbB broughi before Ad XLIJ of 1860. No 
upedel amal lay from a xe^ar wpged from an 
order made in execution of a decree psMod in a suit 
of a nature oogniiaUe by a Small Cause Court, 
thou^ the suit was instituted before the passing of 
Act XLn of 186a Goba CBAxm Mweb v. Bot- 

BABTO NaBAIV OmOH 

18 B. L. B. F. B. 281 : 20 W. & 421 

Bbxgbux: SoroH p, Naoisbab Natk 

LXi.B,9Aail2 

4. Ad XXIII of 

I88I9 a. 27^EaBectawu proceedinge wridag osf of 
ifddgu IB ffpslsr appsal 8. 27, Act XXIIl 0 / 


A SMALL CAUSE COUBT SUIIS-roiilA 
(a) Gxhxbal CASis--coiifA 
1861, barred a special appeal in execntion-proceed* 
ings arising out of decisions passed on regular ap^ 
in suits of a nature cognisable Courts of Small 
Causes. Abubd Cbuedxb Boy v. Sidhy Gopal 
MiasxB 8W.B.112 

Dxbxb Pebshad SiKQH V. Delawab All 

18W.B,86 

6. Procedure 

Code, a. 686^~OrdeTe in eaBeoudon of deereea in 
8maU Cause suite. No second appeal lies from an 
order passed in execution of a decree in a suit of the 
nature cognisable bv a Small Cause Court where the 
subject-matter of we suit does not exceed B600 
AnsAnA V. Subbaxna . I. L. B, 18 Mad. 116 


8. Suit of ihe iMters 

eognitabte in Court of Smatt Causes~^ivU Pro- 
e^re Code, 1882, ss. 686, 622—Superintendenee of 
High Court. For the purposes of an appeal, whethor 
frcim a decree in a xegidar suit or mm an order 
passed in execution of such decree, the pecuniary 
test of jurisdiction is the valuation of the original- 
suit in which the decree was passed, and not merely 
the aetual amount affected by the order sought to be 
appmleA Therefore where execution was applied 
for in the Munsif s Court in respect of a sum of 
R422-14-0, the value of the matter in dispute in the 
original suit (which was of the nature cognisable by 
a &>urt of Small Causes) having been above R60ib 
the Munsifs ord )r having been uidield in appeal 
by the District Judro, revision of both orders was 
applied for in the Hi^ Court. Held, that no- 
proceedings by way of revision could be taken, 
because a second appeal would lie from the order of 
the District Judge. Naxab Husaie «. Kesbx Mal 
L L.B.18AU.681. 


7. 


SuHof the neduro 
eognixMe in Courts of Smatt Cfsuses—Traue^ 
of decree— Civil Procedure Code, ss. 223, 228, 686. 
Yrheie the original suit is a suit of the nature 
cognisable in Courts of Small Ckuses, and the subjeol 
matter of the suit does not exceed R600 in value, no 
b of an Older made in 


proceedinge are taken in the Court which passe d the 

decree or in that to which the decree may hove 
l»en transferred for execution. Namr Husain v. 
Kean Mat, /. L. tt. 12 Att. 681, np 
Habaxb b Bam Sabup . I. L. B, 18 ^ 




8. Order in 

Hon of deeree in suit eognhedU by SmA 
CourU Where the original suit is a suit 
nature cognisable in Courts cl Small Oaur 
the sabjeot-matter of the suit dom not 
B600 in value, no second oppeal vdll He in 
of an Older m^ in exeontion-piooeedlD8 
thereto. Harakk v. Bam Sasug, L 1^ 2 
67P,appRmd. SHBsMmShaMmksefiy* 
Ohailopaihgn,LL.R110dkm 
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SnOIAL OB 8BOOND AFFBAI— 

4. SMALL CAUSE GOT7RTSU11B-h^ 

(a) GurmuL Gabib— eonftX. 

▼. SManwh L L, R, 12 Mad, 116^ refemd to. 
Dnr Dayal v. Patba Kbav 

I.II.B.18AU.481 

9. ; 8uii of nature 

eogniudde in Caurta of Small Cauau — Execution 
of dccrtc^Tranafar of dccru for excoutionr—Ciml 
ihroadurt Code (Act XIV of 1882)9 m. 223^ 224, 
228, 688, A suit not exceeding R600 in valne vm 
brought in a Court exoTcuing jurisdiction as a Court 
of Small ^uses, and that Crart passed a decree and 
transferred it for execution to the Mnnsif under 
Bs. 223 and 224 of the CiYil Procedure Code : the 
Mnnsif passed an order in execution, and the order 
was confirmed in appeal. HM, that thewor^ 
*'Buit of the natuio^gniaable in Courts of SmaU 
Canses ’* in s. 680 of the Code is equally appUeable, 
whether the suit he brought in a Court of Smidl 
Canses or in any other Court, that s. 680 controls 
s. 228 in a ease of this kind, and no second appeal 
would lie from the Mnnaif's order. Haraxh y. 
Earn Samp I, L, B, 12 Aik 679, cited and approved. 
Lala Kandha Pxbshad v. Lala Lal Bbhaby Lal 

I.L.B.26Ca]A872 

Fee Shyama Charak Mittbh v, Dbbbndra Nath 
Mukebjkb L Ih B. 27 Oalo. 4M 

4 0.W.ir.268 

10. • Case wrongly decided to be 

not oogniiable by Oivii Oourt— Act JCJI/// 
0 / 1861, a. 27, S. 27, Act XXllI of 1801, which 
barred a special appeal in suits below R600, as being 
of a nature cognisable by a Small Cause Court did 
not apply to a ease in which the lower Appellate 
Court had wrongly deoidod that the case was not 
cognizable by any Civil Court. Gubkkboollah v, 
SyxrooLLAK 7W. B.41 

IL Suit Inetitnted in ordinary 

Civil Court, though oogniaable by bmaU 
Cause Court— Ctvff Procedure Code, 1877, 
s. 686—4Jueaitona incidenUdlp ariaing, S. 680 of 
the Code of CivU Procedure precludes a second ap- 
peal in a suit for damages un^r B600, although the 
suit has been instituted in the Distriot Munsif’s 
Court and not in a Court of Small Causes, and al- 
though a question of title has been raised by the de- 
fendant and decided. Per Muttusami Ayyab, J, 
--'The^ question what is a suit of the nature eogni- 
ttble in Courts of Small Causes within the moaning 
m a 680 of the Civil Procedure Code has reference 
to the mode of adjudication, and not to the forum, 
•nd the fact that the suit is instituted in the District 
Mnn^B Court, and not in a Court of summary 
junsdiotion maims no dlEeienoe for the purposes <n 
that section. If the matter adjudicated on in a 
s^t u only incidentally in issue or cognisable, the 
soj^ation is final, whether Iw a Court of concur- 
mt or limited jurisdlotion only for the purpose and 
object of that suit. Mavappa Mudau «. Me 

. . . .Lli.B.8]Ciid.]9a 


BPSOIAL OB SBOOBD APPBAI.-ewitf 
4. SMALL GAUSS COURT SUHS-mmIA 
(a) Gbkbbal Casbs— coiiAf. 

Civil Procedure 

Code, 1882, a, 686, Where a suit, Miough one cog- 
nisable bv a Small Cause Court, was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal would lie. Held, that 
no second ap^al would lie. A small cause is such 
wherever it is instituted, and, the nature of the cause 
not being variable in any wav according to the Court 
in which it is brought, the ciroumstanco that it has 
been instituted in an ordinary Civil Court and dealt 
with there would not for that reason admit of a se- 
cond appeal which in such a casit is exiiressly ex- 
cluded by s. 686 of the Code of Civil Procedure (Act 
XIV of 1882). Kalian Dayal v. Kauan Narrr 
I. la B. 9 fioin. 269 

18, Suit transferred to regular 

■ide^Civil Procedure Code, a, 6^6— Promnctol 
SnM Cause Courts Act {IX of 1887), a, 23, A 
suit of a nature cognizable by a Small Cause Oeiirt 
does not ceaso to be so Within the moaning of the 
Civil Procedure Co(ie, s. 680, because the Court in 
which it w'as instituted as a small oause suit returned 
the plaint to be filed on the regular sido under the 
Provincial Small Cause Courts Act, s. 23, on the 
ground that the suit involved questions of title. A 
second appeal therefore does not lie in suoli a case. 
Muttuxabupfan V. Sbllan 

I. L. B, 16 Mad. 98 

14 ^ — Question of Jurisdlotion— 

Praeineuif Small Cause Caurta Act {IX of 1887), 
a, Id^ivd Procedure Code {Act XIY of 1882), 
aa. 686, 646B-41ml Procedure Code Amendment 
Act {VII of 1888), a, 60, Notwithstanding a 10 
of the Provincial Small Cause Courts Act, Hidi 
Court has, on a caso being submitted to it un£r 
a 046B of the Civil Procedure Code, full power to 
consider the matter of iurisdiction'or to dou with it 
on the merits so as to do substantial justice without 
putting the parties to the expense of a fredi trial 
Where a suit, cognizable by a Small Cause Court, 
was tried both in the Munsif's and District Judge’s 
Courts without objection to the jurisdiction : — Held, 
on a second appeal to the High Court, that a 646B 
of the Civil ^cedure Code must bo read with 
a 16 of the Provincial Small Cause Courts Act, so as 
to modify its full effect in a case wrongly tried by an 
ordinary Cfivil Court and taken in appeal to the 
Distriot Court: both parties having submitted to 
the ju]Miotion, it was not competent to either of 
them on second appeal to plead the want of juris- 
diction, so as to render the proceedings taken in the 
suit void. SuBiSH Cuitndbr Maitba a Kbisto 
Ranoini Dasi . I. L. B. 21 Calo, 249 

Charaoter of the anlt— FmoU 

Caiuae sv9— Ctetl Procedure Code (Act XIV of 
1882), a 686. In determining whether no second 
appeal lies under tiie movisions of a 686 of 
the Civil Frooodnre Code (Act XIV of 1882^ 
the original oharaoter of the suit is to be regarded 
rather than the oharaoter it nmy subsequently 
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4. SMALL CAUSE COURT SUITS-confti. 


4. SMALL CAUSE COURT SUlTS-eonfA 


(a) Gihibal Ca 818— coneM. 
aninime by operation of the findingi of the Court. 
Bamch/anAra Gopal v. Sadaahib Namyan, (1HS2) P. 
J, 219f followed. Laxshmandas v. Anna Lani 
(1904). . I. L. B. 82 Bom. 860 

(b) Account. 

10L Suit for balance of account 

— Act XXIII of 1261, s, in Civil Court m 

local jwri&dietian of Small Cause Court. Where a 
suit for a balance due on account of rents collected 
from the plaintiff’s samindaris b^ the defendant's 
father acting as agent of the plaintiffs for an amount 
unto R500 was entertained by the Civil Court 
within the local Jurisdiction of a Small CaiiHe Court, 
a nccial appeal lay to the High Court, a 27 of Act 
XXIII of 1861 only applying to a suit which is pro- 
perly brought in a Civil Court, because there is no 
Small Cause Court having jurisdiction to try it 
Dtebukbn Nundun Sen v. Mdddee Mutty 
Goopta • Z, £i, B. 1 OalCi 128 : 24 B^ 478 

17. Bult against agent fbr ac- 

count — Suit for account, or, in default, for dama^ 
ges. Plaintiff, a talukdar, sued her late husband’s 
agent for the delivery of certain account papers 
and documents, for an account of his agency, and, 
in default of account for R600 as damages Held, 
that the suit was of a nature cognisable by a Small 
Cause Court and that consequently no special 
appeal would lie. Hurri Narain Roy Chowdhu- 
RT V. Joy Dubga Dassi • . 2 O. L. B, 17 

(e) Award. 

18. Deoiaion on mwBxdf^Award 

of eognitahle nalure and value. When the subject- 
matter of an award is as to its nature and value 
cognisable by a Court of Small Causes, no special 
appeal will lie to the High Court against the decree 
of an ordinary Civil Court in respect of such award. 
Band v. Narayan Sahu 

4 B. la B. Ap. 82 : 18 18 . B. 288 

19. 8ult on award— Attwfvf deal- 

ina with matters not within eognizanee of Small Cause 
Cowri-^Ad XXIII of 1361, s. 27. 0 and R referred 

‘ to arbitration disputes between them regarding the 
partition of th^ paternal estate. The award 
found that a sum of R338 was due by G to A, and 
contained other providons which could not be dealt 
with by a sidt in a Small Cause Court. Held, that a 
suit to recover the money due under the award could 
not be bfoug^t in the Small CauM Courts and that 
a 97, Act XXIII of 1861, therefore did not bar a 
spec^ appeal. Gaubi Sabai o. Ram Sabai 

7 B. W. 167 


(d) Contract. 

80, Bnit to rooowor ooUootiona 

from oo-ihirar^Agrwfiienf fopsysbarefoefAer 
CO sboreri. A suit fay a co-shaicr to recover ftom 


(d) Contract— eoafd. 

the defendant collections which are m his charge 
and which he is under agreement to pay to the othw 
co-diarers is a suit for due under a contract, and, if 
less than R500, is cognizable by a Small Cause 
Court Au Ahmed v. Oodhraj Ram 

iow.&7e 


2L — 8uit affaliMt aMnt ftar 

monoy— If oaey received for plnintiff-^Act XXIII 
of 1361, s. 27. In a suit to recover the balance, 
unaccounted for, of the plaintiff’s money in the 
hands of the defendant wno had been em^oyed as 
a law agent on a salary to conduct and look after 
the plaintiff’s law suits and to receive and disburse 
moneys connected with such suits, it was held t^t 
the case might bo brought under the terms “ claim 
for money duo under a contract” in Act XI of 1865 
s, 6, and that therefore under Act XXIII of 1861, 
8. 27, a special appeal would not lie. Jooqul 
Kishore Roy v. Ruohoo Nath Seal 20 W. B. 4 


22 . 


8uit on implied oontraot— 


Suit against co-sharers for share of rent^-^ivil Pnh 
cedure Code, 1371, s. 686. A was the proprietor 
of 9 annas of a mouzah, B and his family of 1 anna 
and C and others of the remaining 6 annas. B and 
his family, having occupied and enjoyed, to the 
exclusion of their co-shareholders, 54 bighas of the 
mouzah, failed to pay any rent in respect of such 
occupation. A instituted a suit against them (mak- 
ing C and the other holders of the 6 annas share de- 
fendants to the suit) to recover the sum of R412-8 as 
the sum justly due to him after making all proper 
deductions, including as well the share of the rent 
of the 54 bighas to which the 6 annas share-holders 
were entitM as also the share which B and his 
family were entitled to retain as proprietors of a 
1 anna share. Hdd, that the facts showed an implied 
contract on the part of B and his family to pay to 
their co-shareholders whatever, umn taking an 
account, should appear to be due to them : and tha^ 
inasmum as the total amount sought to be recover- 
ed in the suit by A did not exceed R500, the suit 
was one which might have been brou^t in a Small 
Gause Court, and therefore the plaintiff had no right 
of second appeal to the High (^urt under a 586 of 
the Code of Civil Procedure. Asman Sinob v. Dooii^ 
oaRoy . Z.L.B,eOalo.984 : 7 aii.a84 

28. ContradAd (IX 

of 1372), ss. 69, 70—Smaa Cause Comi Ad ip 
of 1366), s. 5— Pafni reni-^Imglied oosUrad, The 
plaintiff, a purchaser in execution of a patni rlf^i 
brought a suit in a Munsif 's Court to reooyer nmn 
t^ defendant, a' former holder of the patni rig^t, a - 
sum of money which she had been oompiiDed t o Iff ^ 

to the lamindar for rent which had aoomd due 

to the date of her purchase. The Muntif gave tW : . 
plaintiff a decree, which, however, on appeal tn W . 
District Judge, was reversed. On appeal to m 
Court ^Hmd, tifot, assuming the sut to B e few* , 
pendently of any express promise, it was one ooiW 
able by a Court of Small Oauaea and ir ^ 
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BPBOIAL OB BBCOHD APPBAIr-eonftf. 

4. SICAIX CAUSE COURT SUII8--eoiifA 
(S) CoimucT— meB. 

irould therefore liOi Eafkbux ChUtanffeo v, Madhoor 
soodunPavlChmadhry, B. L. B. Sup. V6L 675 : 7 W- 
B, 377, dietinguiiihed. GaeoB falling within the pro- 
visions of ss. 60 and 70 of the Contract Act are 
cugnisablo by a Court of Small Causes under s. 6 of 
Art XI of 1806. Noth Prasad v. Baij Naih, /. L. 
B. 3 AU. 66, approved. Krishvo Kamiki Cnow- 
DHRANi V. Gon Moiinv Ghosb Haera 

1. li. B. 16 Oalo. en 

84L ; Mofussil Small 

Cause Courts Act, s. 6-^ivil Procedure Code, 
s. 586 — Suit against sons of Hindu ddttor, on a hand 
cxeevied hy father, noi eogniznbU by Small Cause 
— Hindu law — Liability of son for debt of 
living father. In a suitf upon a bond executed by 
a Hindu, the plaintiff made the debtor's sons defond- 
antR along with their father, and a decree was passed 
aj^ainst the father and sons jointly for payment of 
th^e debt. Held, by the Full Bench, that the suit as 
aptinst the sons was not a suit of the nature cogniz- 
able in a Court of Small Causes within the meaning 
of K 580 of the Code of Civil Procedure. Held, 
further, by the Divisional Bench that the decree 
against the sons was bad. Narasinoha v. Surra 
I.L.B.12Had.l^ 

86. CivU Procedure 

Code, s. 586 — Provincial SmaU Cause Courts Ad, 
Sek II, Art, 41 — Suit redalir^ to contract — Contract 
Ad, s, 69— Suit for corUribnfion-uIoint property. 
Lands of which part belongs to the plaintiffs and 
part to tho defendant were comprised inapottah 
which ran in the names of the plaintiffs and another. 
Ihc defendant's share of tho assessmont fell into 
arrear, and was collected from tho plaintiffs, who 
now sued to recover R200. being tho amount so paid 
together with interest. Held, that the suit was of a 
nature cognizable by a Court of Small Causes, and 
therefore no second appeal lay. Krishna Kamini 
Chowdhmni v. Qopi Mbhun Chose Hazra, /. L, B, 15 
Cnk, 652, followed. Sririvasa r. Sivakolurdu 
1. 1*. B. 12 Had. 848 

(e) CoRTRiRunov. 

88, Suit for contribution for 

revenuo paid to aave estate. A claim for 
money below R600 paid as zovonue by one partner 
m an estate on account of another, in order tp save 
tho whole estate from sale, arises under an impliod 
contract between them, and thenforo is cognizable 
by a Small Cause Court. No special apped lay in 
mioh a case under a 27, Act XXIII of 1861. Ram 
Mokry Dossia v. FAabsi Mohuh Moroomdar 

eW.B.826 


SPBOZAL OB BBCOND APPBAL-eontf . 

4. SMALL CAUSE COURT 8UrrS--<»fifd. 

(e) CoRTRiRunoN— condtf. 
ceedings, the amount of subjoct-mattor of the suit 
and not the amount sought to bo recovered in exe- 
cution must bo taken into consideration. Mavula 
Amhal V. Mavula Maracoir (1906) 

I. L. R. 80 Had. 212 

(/) Customary Payment. 

28. Suit by aamlndar against 

patnidar for d&k expenaea— XXlll of 
1861, s, 27, A CAfio in which a zamindar sues a 
patnidar for cl&k expenses, according to his patni 
jnmma, is of a nature cognizable by a Court- of Small 
Causes ; and as such, by s. 27, Act XXlll of 1861, 
no speoial appeal will lie. Dheraj Mahtab (hiUND 
Bahadoor V. Radha Bixode CHOwnmiy 

8 W. R. 617 

ErSKINE V. TRILOCRUN ChlATTBRJEE. 

9 W. B. 618 

(g) Damaqes. 

29. Suit for damagea— 

to movetible or immoveable property. No special 
appeal lies in a suit for damages below R.'Kio, 
whether the damagits ant on ac;couiit of movcablo 
or immoveable property. Bhbknu('K L\ll Mah- 
TOON V. Rung Laix Mahton . 11 W. R. 869 

80. Suit where claim for dam- 

ages ezoeeda R500, but decree ia given fbr 
leee than R600--^ri XXlll of 1861, s, 27, 
Whore the damages claimed in a snit excuodod RffOO, 
and tho Court gave tho plaintiff less than R500 
damages : — Held, that tho right of appeal was not 
taken away by Act XXlll of 1861, s. 27. Neel- 
koneb'Sinor Deo v. Gordon, Stuart k Co. 

1 Ind. Jur. N. & 860 : 8 W. B. 162 

8L — — Suit for damagea for illegal 
arrest — Proceedings in ereeution of decree against 
surety, A clcerce-holdor having taken out execution 
the judgment-debtor paid a sum of money in satis- 
faction of tho docree and got a surety to cxcnitn a 
■oourity-bond on his behalf. The decreo-holdor 
therouTOn took out proceedings undi^r s. 204, Act 
; Vlll of 1850, had tho surety arrested, and realized 
! fiom him tho amount duo under the docroo. The 
j surety then brought an action to recover damages 
for illegal arrest, tho sum claimed not exoooding 
i R600. HM, that the suit was cognizable by a 
' Small Cause Court, and that under s. 27, Act XXlll 
I of 1861, no appeal would lie. Toolsbb Ram v. 
i Nurd Kibborb Lall . 12 W. B. 471 

M Suit for damagea for 


OivttProo.dur,Cod.(Art ■ immxiJIt-AbHtMof m»r»; No wit 

ZlVori88S),«. 686. InmUaforoontribatioa te domHP* 

no .aeond .wmI will U. .l 680 of tho In tho Smoll Cwmo Courio, nnloM Mstuol poenni^ 
ww of a»ll FnoodDi. if the raUeot-matter of tho I Iom hu mmhed from «noh injniy to tto plaintiff, 
^t ii ta* thm Moa In dotoimining whothw I TiPhon thore b no anoh poMnia^l^tho auit fof 
nppnolt Ue in mdi ouM in e»ration*pio* > duuffM will lb in the oidmaty CitiI Coarta. ud a 
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A SMALL CAUSE COURT SUlTS-Hxm(A 
{g) Damaoi»— eofilA 

r iial appeal will lie to the Court, although 

damages daimod are below B300. Au Bussb 
ih SamBVDDix 

4 B. L. & A. 0. 81 : IB W. B. 477 

Raj Gruhdsb Ghvokibbttttt v, FmrGBAinjN 
SubmabGhowdhbt 4 W. B.7 

88i Bult for damages for per- 

sonal Injury— Advol pseuntoiy dannagB. The 
p^tiff, in a suit for damages laid at R200, olaimed 
R0O on aooount of modicd expenses oaused by an 
assault committed on him by the defendants, R50 as 
the costs of a criminal prosooution which he had 
brought against them, and RlOO for mjury to his 
reputotion and feelings. HM, that, inasmuch as 
purt of the claim related toalleged actual pe<miaxy 
damage resulting from an alleged personal inju^, 
the whole suit was, with reference to s. 0, proTiso 
(3), of the MofttssU Smdl Cause Courts Act (XI of 
1805), of the nature cognisable by a Court of Small 
Causes, and that, under s. 686 of the Civil Procedure 
Code, no second appeal in such suit would lie. 
Ounga Nairain Moiiro v. Chidadhur Chowdhry, 18 
W. jR. 434, referred to. Jiwa Ram Sinob v. Beola 
I.L.B.10AlL4e 

84. Suit for money paid by 

nnsuooessflil claimant to attached proper^ 
— Procedure Code, 1889, «. 246, A suit for 
money paid by an unsuccessful claimant, under 
a 240, Act VIII of 1869, in order to save from sale 
his share of an estate which had been attached in 
execution of a decree, is in reality a suit for damages, 
and (the value being below R600) is in tiic nature 
of a Small Cause Court suit in which #o special 
appeal will lie. Poohsuttvm Geubdub v. Goub 
Boondkb Pabdxy . 18 W, B. 888 

86. Bult to recover money at- 

tached— ifomotuf of aUaehmerU on wrongfvi 
o&fecitoii to aUachmeni of property, C, a decree- 
holder, alleging that K, a lambai^r of a village, 
had objeoM to the attachment in his hands of 
money due as proBts to the judgmen^debtor, a co- 
sharer, on the ground that he had paid such money 
to the judgmont-^btor before the attachment, by 
reason whereof the attachment had been removed, 
and that sndi objection was diidionest and wrong- 
ful, inasmuch as such money was still in X*s hands, 
su^ K tor the amount of such money and the coste 
of the attachment proceedings. Held, that the suit 
was one for damages, and, the amount claimed not 
exceeding B600, one of the nature cognisable in a 
Court of Small Causes, and consequently a second 
appeal in the suit would not lie. Kauab Sinob 
U.&UNNX Lal . . I. L. Bh 8 All. 10 

88, Bult for monoy lout to re- 

deem mortgago—Aitl /or Ammvss os OB breaek 
o/eimiroeit^Ad XXIII of 1861, §.27. Defendants 
bonowed a sum of money bdow R600 from the 
pla^tiff, witha view to redeem a mortgage on 


BPBOZAL OB BBOOBD APPBAL-osbM. 

4 aifATx cause court surrs-ooBii. 

(g) Damaobs— oonfA 

condition that, after redemption, he would sdi the 
property to the plaintiff. He did not, however, 
redeem the property. Held, that plaintiff’s suit to 
recover his dues was one for damages asw^a 
breach of contract in which, under s. 27, Act XXm 
<fflS01, no special appeal would lie. Keullixl 
Mabombd p. Fubxam AUiY . 18 W. Bb 869 

87. Butt for damages for breach 

of contract controlling terms of decree. No 
special appeal lies in a suit for damages for breach 
of a private arrangement by which the parties agree 
to control the terms of a decree, when the amount 
is within the jurisdiction of the Small Cause Court. 
Gbvnd Y PxBSAD Doss V. Kabsibnatb Doss 

W. B, 1864, 848 


88 . 


Bult for damages to crops 


by Inundatlon-'OmMstoB to eul hundr-^-Ad XLII 
of 1860, §, 3. Under s. 3, Act XLU of 1800, a 
suit for damages of any kind below R600 {e.g., a 
suit for images, for not cutting through a bund 
whereby plaintiff’s crops were destroyed in conw- 
quenoe of accumulation of water) was cognisable by 
a Small Cause Court ; and consequently, und^ 
s. 27, Act XXIII of 1801, no speoial appeal lay m 
such a case. Gofbbnatb Paul e. Gbot ob 

6 W. Bi 


88 . 


Suit for damages for inade- 


quate pale of decree— del XXIII of 
No speoial appeal lay under s. 27, Act XXI II 
of 1861, for damages for inadequate s ale o f a disoiee. 
Kbistomonbb Tbakoob V. BiseambbubDom 

6 W. B. 815 

40. Bult for defamation of 

character— AbssBee of pecuniary injury. Suiw 
for defamation of character, where there has w 
been any actual pecuniary loss, were not, uadw 
d. 3, a. 6, Act XI of 1805, cognixablo by the 
Cause Courts, and therefore in such a suit a spew 
appeal would lie nn^r Act XXm cl 1861 , a. 27. 
Bbaibab Gbandba Ceuckibbutty V . Mabixdba 
Gbandba Gbuckbbbutty _ . ,,o 

4B.laB.Ap.69: 18W.B.118 

41. Abeenee o/ ijm 

niary damagec, Owore : Bef oie a suit can Us m s 
case of defamation of character, is it nec e isa i yjs 

isnme that actual pecuniary damage hasiesmwr 
[UBMO Doss KOONDOOV. KOTLASBKWg* 

Dossia 18W.B^878 

4a - Bult for maltolous 

thnu-AbssBcso/ peeuniary damay. The dsi%* 
ant laid a ehaige of assault against the pl^^. 

befom the Magistrate, andihe duoge wisb^ 

disndssed. iSa plaintiff then broughta swt. 
damages oooasioiied to his leputation by w 

sad malldoBs charge, laying the da m siss it 

but no actual pecnniaiy loss in oonssqusnne w ... 
diaige wasaUp^ Hsld,thathw^ 
cograate by the Small Cause r~ 
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4. SHALL CAUSE COURT SUITB-^cmAI. 

{g) DAKAOM-retNitf. 

A Bpooial appeal would lie. ^nkbzsbka Bavie- 
jn V. NaBIAB GhAVD CHATTXBjn 

4B.L.B.A.a86not6: lOW.aUB 

48. Injwy io fejm- 

lolum. The defendant charged the plaintiff with 
plotting to murder him, and the ease oame befoio 
the Magiatrato and waa diamiaaod. l%o jdaintiff 
then aued in the MunBif*a Court for damam on 
account of the injury “ to hia reputation and pain 
of body and mind ’* cauaed by the maliciona proae. 
cution, and laid the damagea at RIOO. A apecial 
appofd to the High Court waa diamuMd on the 
ground that it waa a auit oognisablo by a Small 
CauBo Court. NADiyi Chaed Boy v. Baixavt 
Nath Missbb 4 B, L. B. A. O. 88 note 

44i Buit for damages for Iom 

of reputation and busi^esa. A auit for damagoa 
not exceeding R500 on account partly for injury to 
roputation and partly for loaa in bnaineBB and pro- 
fcBsional poaition was hM to come within the pro- 
▼idona of a. 0, Act XI of 1836, and waa not open 
to apodal appeal. Bbojo Soovdub Bhadoobbb 
V. Eshak Chunobb Roy • . 15 W. B^ 178 

45. Buit for money paid as 
rent to save estate from sale— En/orced pay- 
ment where rent had been already paid — Act XXIIl 
ol mu 9, 21— Act XI 0 / 1866, a. 6— Act X of 1859, 
9. 82, d, 2. The plaintiff, the holder of a patni 
talukb, by an arrangement with the defendants, hia 
aamindarp, paid the GoTomment reYonne and ^e 
road-ceaa tax for the year 1874, and then tendered 
the balance of the rent for that year to the dofend- 
anta, but they refused to aoeopt it ; and he there- 
fore deposited it in the Munaif 'a Court in aecordanee 
with R. 46 of Bengal Act Vll of 1869. One of t^ 
defondanta then took proceedings under Bengal 
Kogulation VIIT of 1819 to recoYer his ahare of the 
mt, and, notwithstanding the protest of the idaint- 
iff that the rent had been urea^ paid, obtai^ an 
Older for the sale of the tenure, and to proYent the 
sale the plaintiff had to pay the sum daiined for 
rent. ^ In a suit brought to reooYer that amount 
with interest : — HM, that it was a suit oognlaable 
by a Court of Small Cauaoa under a 6 of Act XI (d 
1865, and therefore a special appeal was barred by 
a 27, Act XXIII of 1861. It was not a suit for 

damagea on account of illegal exaction ol rent *’ 
^thinthe meaning of d. 2, a 23, of AotXof 1^9, 
Kbibhna Kibhou Sbaha V. Bibi8hub Moboox- 
»ae , LL.B.4Calo.A8B:8 0.Xi.B,177 

46. Suit fbrpaymonto mads on 

•oooimt of zsnt— JbfiiMl fo sBoia /or ouch psy- 
"■M tarsidacoossf. A suit to reooYer certain oaim 

the Yalue of certain grain wUoh tiie defendants 
pniaided the plaintiff to pay them, engaging 
t ^tth e lambardar would allow the same in hia 
*f<^(s8pirt payment of rant), but which the 
wUidarwfuaedtodObis piaoticany asnit for 


8FBCIAL OB BBCOBD AFFBAI^-eoa/A 

4. SHALL CAUSE COURT SUITS-cofiH. 

(y) Daxaobs— coneU. 

damages, and, the amount in question being cog 
nizable by a Small Cause Court, no special appeal 
can be entertabed. Yaooob Atj e. Koobb Sxhob 

8 B. W. Ill 

47. Buit to recover a share of 

malikBM-ActXXlllotmUc. 27. A suit to 
recoYer a share of malikana, which the ^fondant 
had realised from the Collector, is a suit for recovery 
of a sum of money which has been taken away by 
the defondanta to the damage of the plaintiff, and 
is therefore cognisable by the Small Cause Court ; 
and under s. 27, Act XXIll of 1861, no apodal 
appeal lies from a judgment passed in appeal in snoh 
a suit. Lasmania Dxbia v. Mahomed HArEzuiJiA 

8B.L.B, Ap.9e 

s. 0. Rasmoeeb Dbbia u Mahomed Haeezool- 
IiAh 18 W. Bi 29 

48. - Buit for profits of land 

—Pravineial Small Cauee Courta Act {IX of 1887), 
Sch, II, el 31. CivU Procedure Code, e. 686. The 
plaintiff sued on the Small Cause side of a Subordi- 
nate Court before the Froviiioial Small Ouse Courts 
Act, 1887, came into operation, to recover with in- 
terest from the dato of suit R500, the valuo of 
crops alleged to have boon illegally carried away by 
the defendant, wlule tho plaintiff was in posspHsion. 
Tho defendant raised a ^ca to tho jurisdiction of 
the Court, and tho Jucigo, without recording any 
decision on its validity, directed that tho plaint be 
presented on the regular side of tho Court for tho 
reason that R raised questions of complexity. It 
was so preseiAbd after tiio above Act had come into 
operation. The plaintiff obtained a docroc, which 
was reversed on appeal. A petition of second 
appeal was presented by the plaintiff. Tho defend- 
ant objected that no second appeal lay under the 
Civil Procedure Code, s. 686. //eM, that the objec- 
tion diould prevail, since the suit was not excepted 
from the jurisdiction of tho Small Cteuso Court under 
tho Provincial Small Cause Courts Act of 1887.- 
AhEAMALAI V. SVBBAMAEYAE 

l.Ii.B.15Mad.99a 

{h) Debts. 

49 . Suit for division of debt 

duo toeatate of deceased. Udd, thatasuitfor 
^vision of debts due to the deceased’s estate (the 
sum being asoortained) was cognizable by a Small 
Cause Court, and no special appeal lay to the High 
Court OODBYTA V. GOFAL 8 AgTO 894 

(•) Declabatoby Decbeb. 

60. Suit to have property.' 

made over to plaintiff on an aiyusted 
aoooont Whercb on an adjusted account between 
two partl^ one c^ms from the other some money 
and some fpain which are shown to be due to him 
and asks In effect that they may be made over to- 
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4. SMALL CAUSE COURT SUITS— eonM. 


(t) Dbclabatobt Decbib— « ofieM. 

him, the suit is not a suit for declaratory decree 
and a special appeal does not lie in such a suit to the 
High Court under s. 27, Act XXIll of 1861. 
Buldbo SiKOH V. Ram Surun Lall 

86 W. B. 884 


(» Dbcrbb. 

61. Decree for land under a 

oompromiee in a suit ooguiiable by a Small 
•Oauee Court— Ael XX/// 0 / iSdA «. 27. In a 
.suit for recoverv of a sum of monc^ below R500, the 
parties entereef into a compromise, whereby 
^defendant made over a certain piece of land in lieu 
of the money claimed, and a decree was passed 
accordingly. In execution of the decree, disputes 
arose betu'cen the parties. Upon special apwal by 
•the judgment-debtor to tho High Court: — Had, that 
under s. 27, Act XXIII of 1861, no special appeal 
Jay to the High Court. Talak Bibi v. Tbnu Bibi 
0 B. L. B. Ap. 88 : 16 W. B. 66 

{k) Immovbablb Property. 

58. Suit for kattubadi and 

karnam’a emoluments— Cml Procedure Code, 
18S2, a. 5Sd — Provincial StmU Came Courts Ad (/X 
of lS87),8chl,Art. 13, Where plaintiff sued for 
arrears of kattubadi and kamam’s emoluments, 
the value of tho suit being less than R5U0 : — Held^ 
that kattubadi and kamam’s emoluments arc 
neither a charge on, nor interest in, immoveable 
property, and that no second appeal lay. Mulla- 
ruDi Balakrishrayya v, Venkatanabasimha 
AppaRau I. L. B. 19 Ifid. 888 

See Vbnkatarama Doss v. Maharajah or Vizia- 

HAORAM . I. L. B, 19 Mad, 108 


(I) Maintbya^ce. 

68. Suit by widow for main- 

tenance— Act XXIll of 1861, s, 27. A Hindu 
widow who had been supported by her father-in-law 
after his death sueil his eldest son for maintenance 
■and obtained a decree for R160, notwithstanding 
the defendant’s objection that^ being one oi three 
ifaroihers who inherited their father’s estate, he was 
not solely liable for the maintenance claimed. 
Hdd, that, as this was a Small Cause Court suit, an 
appeal did not lie. RAMaiAKDRA DixsmT v. 
Baviibibai 4 Bom, a. 0.78 

JUDAL ROM RAHCBHOD MuLJI V. HlBA MUUI 

4 Bom. A. G. 76 


(m) Misnb Fbotos. 

64, 8uit for masne profits— 

Ad XXIll of 1861, s. 27-^sti wilder BSOO. A 
suit lor the recovery of mesne profits (not amount- 
ing to R600) is cognisable hy a Court of Small 


(m) Mbsnb PBonrs- eofiM. 

Causes. A special appeal therefore docs not lie in 
such a suit Kakaji Sakuaram v. Qobind Gambsh 

' 8 Bom, A. O. 96 

66 . Ad XI of 1865, 

s. 6 — Ad XXIll of 1861, s, 27, In a suit brought 
in the Sudder Ameen’s Court for R133 for mosne 
profits, it was objected on appeal that under s. 27, 
Act XXIII of 1861, no special appeal would lie, 
tho suit being cognizable by tho Small Cause Court 
lldd, that, it being merely a suit for mesne j^fit 
and no question of ri^t or title arising in it, it 
was a suit for damages within a 6, Act XI of 
1866, and therefore cognizable by tho Small Ckuso 
Court Ram Pyari Dbbi v. Dinayath Mookbrjbb 
8B.L.B.B.N. 18: 10W.B.876 

66 . ProvinM 

Small Cause Courts Aet {IX of 1887), Seh. 11, Art, 
31. Where the plaintiff, after obtaining a decree 
in a suit for possession of certain land of which he 
had been dispossessed by the defendants, brought a 
suit ill tho Munsif’s Court for mesne profits for the 
jwriod during which he had been kept out of posses- 
sion, and the suit, though partly decreed by the 
Munsif, was dismia^ by the District Judge : — Hdd, 
that such a suit was not cognizable by a Small Cause 
Court, and therefore a second appeal in tho suit 
would lie to tho High Court. Sriram Samayta v, 
Kalidas Dby . I. li. B, 18 Onla 816 


67. - Suit for mesne 

profits where the value of the subjed-nuUier in dispute 
is less than B500 — Provincial Small Came Courts 
Ad (IX of 1877), S'ch, II, Art. 31^mall CauH 
Court, mofussU, jurisdidion of. Hdd, by the Full 
Bench (GuosB and Baybbjbb, JJ., dissentingh 
that no second appeal lies in a suit for mesne profits 
where the value of- the subject-matter in dispute is 
loss than R600. Sriram Samanta v. Kalidas Dep, 
/. L. B. 18 Cole. 316, overruled. Kuyjo Bbhaby 
S iKOH V. Madhub Cbuydra Ghosb 

LlaB. 88 0a1o.884 

68. Provincial Small 

Cause Courts Ad {IX of 1887), Seh. II, Art J/^ 
Suit for mesne profits under B5(Hh-Ciml Procedure 
Code {Ad XIV of 1882), s. 586. A suit for meme 
profits is cognizable in Courts of Small Causes whore 
the value w the subject-matter in dispute is ta 
than R500, and Art 31 of Sch. II of the Fkovinelsl 
Small Cause Courts Act does not apply thereto 
Such a suit falls within the provishms of s. IBS pi 
the Civil Plrocedure Code, and nfl|peoond appoal Ins 
from a decision in it Sbsh Aonx Attab v. MfS^ 
uxEAinuL . . I.L.&niad.lM 


OXOATTA AtTAVARV V. MuTifilWAXWXA 

m . . LX..B.n]Cad.U6a0l«, 

OM ~ 


(Ad XIV q imh s. saesrut of • 
duMt in a Ctmt of SiuB O a t i m •S oii fit , 
no proftk-VnaioM^ ' 
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(m) Mbsnjb pBonrs— eoneU. 

profits is not a suit for an acrount, but a suit fot 
damages, and is not exempted from the jurisdietion 
of the Small Cause Courts under cl. {31) of Sch. II 
to the Provincial Small Cause Courts Act. There 
i 3 no second appeal from a decision in such a suit 
SUBBA RaO V. SlTARAMAYYA (1900) 

l.l4.B,S4Had.ll8 

(n) Monby. 

00. Suit for money had and 

received for the plaintiff *8 use. C, a mort- 
gagee, the mortgage having been foreclosed, sued 
J), tho mortgagor, for possession of the mortgaged 
property and obtained a decree for possession there- 
ot Ho subsequently amH*od with D to surrender the 
mortgaged property to him, if he depositeil tho 
mortgage money in Court by a specified day. D 
borrowed the money for this purpose by means of a 
conditional sale of tho property to L, and deposited 
il in (>)urt. The deposit was made after the 
specified day, and consequently C took possession 
of the property. The money deposited by D re- 
mained in deposit, and while there, C caused it to 
bo attached in execution of a money decree ho 
held against D, and it was paid to him. L 
thereupon sued C in the Munsif's CJoiirt to 
recover such money, which amounted to R360. 
Heldt that the suit must bo regarded as* one 
for money had and received by tho defendant for tho 
use of tho plaintiff, and was therofore ono cognizable 
in a Court of Small Causes. Lachman P^ad v. 
Chammi Lal L L. R. 4 AIL 6 

Collector of Cawnfore v. Keoaki 

I,L^B.4AlLie 

01, Suit to recover purohase- 

money— Ad XXIIi o/ 1861, s. 27. Held, that 
the suit to recover B200 pud in respect of tho pur- 
chase of land which was not completed was a suit of 
the description cognizable by the Small Cause Court, 
and a special appeal would not lie. Khoob Cuund 
V. Hazaree Lall . .1 Agra 876 

08. 8ult for money paid aa ez- 

oeaa of rent. In a suit for recovery of a sum of 
money less than R500, as money paid in excess of 
rent due that^ tho suit hemg cognizable by 

tho Court of Small Causes under s. 0, Act XI of 
1865, no special appeal lay to the High Court Sib 
Sahaya Sukul V. Birgbardba Jubaraj 

8B.IaB.A.0.178 

8.C. Shib Suhayr Sookool V. Beer Chundeb 
J ooflRAj iiw.B.ao 

1 money Illegally 

tovled on land— Ad X o/ 1876, s. lH-^CivU 
Pneednre Code, 1876, a. 586. Tho plaintiff sued to 
jjeover from the ^fondant R7I-3-3, alleging that 
tito defendant had ill^ly levied the money on the 
pimtiff s land on aooount of enhanced summary 
Kttiement and local fund oesa. The defendant, being 
a mmor, was lepreseiited the Collector os his 
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(n) Morey— eoadi. 

administrator. The Assistant Judge who tried tho' 
suit awarded tho plaintiff's claim. Tho District 
Judge, on appeal, rMiiccd tho amount of the plaint- 
iff's claim to R38*4-0, but uphold the decree of the 
first Court in other respects. The defendant tliore- 
upon filctl a Bcctmd appeal in tho High Court. Held, 
that, under tho Civil Ftocodun^ Code (Act X of 1877)^ 
8. 5M, no second appeal lay. as the suit was ono 
cognizable by a Small Cause Court. Act X of 1870, 
a 15, removes suits to which tho Collector is a party 
from the jurisdiction of tho Small Clause Court ; but 
the nature of tho suit remains unaltered. Musa 
Miya Saheb V. Gulam Huseix 

I. li. B. 7 Bom. 100 

04 . Suit by leaaoe for refbnd 

of revenue — Contract to refund exeesa. In a suit 
by a lessee upon a contract for a refund of excess 
not admiBsiblo if the amount claimed under 
R600. Write v. Tkipooka Suxkitk Mookerjer 

W. B. 1804, 287 

06 . 8ult to recover money paid 

in ezoeaa of ahare of proflta of land. 
A suit to recover from tho defendant R235, paid to 
him in excess of his share of tho profits of certain 
lands, is cognizable in tho Small Cause Court, and 
consequently no special appeal will lie in such 
a case under a 27, Act XXIII of 1861. Joy* 
KABAnr Manjeb v. Muddoosoodum Gorait 

8 W. B, 184 

00, Bolt for recovery of money 

etolen from Court— againat Oocemment. 
A sum of money was stolon from the Judge’s Court 
of Tippora whuo A was the Nazir. A paid the 
amount to Government, and died, leaving B his hinr. 
B sued Government for recovery of the amount paitl 
by A on tho ground that, as there was no negligence 
ox A and as the amount was under tho custi^y of 
tho guards of Government at the time of tho theft,. 
A was not responsibb for tho loss thereof. Held,, 
that the suit was cognizable by a Small Cause 
Court, and therefore, under a 27, Act XXIII of 
1861, no special appeal lay to tho High Court. 
Collector of Tipfeba v. Mafizunxissa Bibbe 

4B.Ii.BAp. 48 


(o) Mortoaob. 

87 . Bult to recover debt 

ohaFged on Immoveable property— Aef 
XXIII of 1861, a. 27. A suit brought to enforce a 
debt or demand not exceeding 11500 whiili is sec^uied 
upon, and must in law bo primarily satisfied out of 
Immoveablo properly, is not a suit of a nature 
cognizable in Courts of Small (buses under a 27 of 
Act XXIII of 1861, so as to exclude a right to 
special appeal This is so though the plaint on 
(be face of it seeks recovery in the altornative, 
either from the mortgagor personally, or from the 
mortgaged property. Atmarax Ballal Kaojx f. 
Bad^iv liAEX Makajani . 8 Bom. 1 
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BPBOIAL OB BBGOITD APPBAL-eoirfA 
4. SMALL CAUSE COURT SUTTS-ccmlA 


(o) Mobiioaoi— eoneU. 

09 , Suit for enforoement of 

Aypotheoatlon againit moveable property 

^4ct XI of 186St a. 6. A suit by tho Migneo of 
a registerod mortfnkgo-bond hyj^thocating certain 
•crops to enforce mo hypothecation is not a Small 
Cause Court suit withui tho meaning of s. 6 of 
Act XI of 1805, in which a second appeal would 
be barred by a 686 of the Civil Procedure Coda 
.Surafpal Singh v. Jairamgir, I, L. R. 7 AIL 855, 
followed. Ram Chpal Shah v. Ram Qopal Shah, 
9 W. R. 136, and Afpava Pillai v, Sabarya Mwpnum, 
2 Mad, 47, referr^ to. Kalka Psasad v. Chait* 
j>AH Singh I. Lb & 10 AIL 20 


(p) Movnabls Profniitt. 


60. ■ - Buit for prloe of pemoxial 

property sold— ^ictt by co-aharer, A suit lies in 
a Si^ Oiuse Court a oo-sharor to recovor the 
price of a share of personal property alienated by 
another co-sharer, Radhanatu Shaha v, Kamib- 
HieB SOONOBBBN DossBN • 2 W. B. 87 

70. Buit for xnaterlala of hut^ 

■or their value— Aef XXIII of 1861, a. 27. A 
suit for the materials of a hut, in which the plaintiff 
sou^t for a decree to break up and remove them or 
to obtain their value (R29), was held to be a cose 
cognizable by a Small Cause Court under Act XI 
•of 1865, a 6, and therefore no special appeal would 
lie. Kashnn Crunder Dutt v. Jitdoonatk 
■CUGOKEBBUTTY 10 W. B, 89 


7L Buit to recover poeeeaeion 

of ehareof aboat— Aci XXIJl of 1861, a. 27. 
A suit to recover possession of a shore of iJboat by 
establishment of tho plaintiffs’ rij^t is ar suit for 
personal property within the meaning of Act XI of 
1865, a 6, and therefore no special appeal lies in such 
a oaso under Act XXIII of 1861, s. 27. Mahomed 
A ox Bkooyah a Mahomed Somee 

91 W. B. 418 


78. Buit for the value of trees 

and flah— Trees deeiroyed by defendanL A suit 
to recover the value of a tree destroyed by the 
•defendants and for the value of fish talmn from the 
plaintiff’s tank (the claim being under R500) is a suit 
•oognizaUe by a Small Cause Courts and no special 
.appeal lies to the High Court Sujjad Au v. 
foOLABAM 6 BT. W. 94 

78 - Buit for recovery of value 

•of fruit from treea Where a suit was brought 
for tho leoove^ of the value of the fruit of certain 
mango trees alleged to have been misappropriated 
Ijy tine defendants: — Hdd, that es the suit was of 
w nature of asuitoomiimble by Courts of Small 
'Causes, a special appeafwould not Ha Shamanund 
ei Nvndkoomab 

8 Agra 890 : Agra T. B. BdL 1874^ 168 
74, ■ — Buit for value of sugar- 
mUL A stone sngw-mill Is moveaUe pnmrfr, 
and a suit for the vMue of it if under B50(l, wul 


(p) Moveable Frofebty— conehL 
lie in the Small CSauso Court No special appeal Hes 
therefore in such a suit Hubmunoal Sinob a 
Atul Singh 4 B.W .16 

76. Buit by widow to recover 

personal property or its value taken from 
deceased— Act XX/// 0 / 2551, a 2r. The widow 
and heiress of a deceased person sued the defendants 
to recover personal property, valued at R200, said 
to have been taken by them from deceased in his 
lifetime. Hdd, that a special ap|ieal was barred by 
& 27, Act XXIII of 1861. Kapahi Bbwa o. Kbsh- 
EAM Kuck . 8 B. Ii. B. Ap. 98 : 11 W. B. 88 


(g) PBorm or Land. 


76. Buit to recover a certain 

sum onaccount of a share in property— Civil 
Proeadwre Code, 1882, a. 586— Prayer for aeeoiuU 
—Queation of tiUe. Plaintiffs sued to recover, on 
account of their share in produce of certain dhara 
and khoti properties, R339-14-2, or any other sum 
which might be found duo to them on takins account 
from the defendant, who was the managum khot 
The defendant denied the plaintiffs’ lu^t to the pro- 
duce of some of the properties. The first Court and 
the Court of appeal found that the amount due to 
phuntiffs was B72-14-11. On second appeid HsftL 
that tho suit was a Small Cause Court suit, and no 
second appeal lay. The mere fact of a question 
of title arising does not prevent a suRbeing oofpii- 
zablo a Court of Snmll Causes. By merely asking, 
in the alternative, for an account of the profits, a 
suit cognizable by a Small Gauso Court cannot be 
converted into one of a different nature. Nabayan 
Bhaskeb V. Balajx Batuji 

. LL.B.81Boin.84B 


77. Buit to recover an ascer- 

tained sum as profits of landr-ZVovisckd 
SmaU Cauae Court Act (IX of 1887), Seh. II, Art 
J/;— Juns/icifoa of Small Caiuae Court— Hi^ 
Court— Praetiee. The plaintiff sued to recover 
three spedfio sums of mon^ amounting to 
R447-11-0, being her diare of the revenues and 
profits of throe sets of lands, alkmng in her pliint 
that the money hod been wrongy reoeived m 
defendant. Hela, that the suit was one oognisabie by 
a Court of Small Causes ; and that , the refore, M 
second appeal lay. Gibjabax v. RaghuvaybCI^ 


7a 


CM 


loda’iAa XIV of 1882), a. 686—Pro9mM SaM 
7atfM CourU Act {IX of 2887), Seh. I, AH. 3^ 
luR to recover profUa—SuiU of SmcM CauH Com 
uUure— High Court The plamtiff sued to leeow 
rom the defendant a speoifio sum of mow 
B120) desoribed in the plmt as his inooB^.W 
0 him in xespeot of his diare in oertain 
Chis rif^t was denied by the defendants tottej 
rritten statement The bwer (hurts di«iips6 
he olainL A second appeal ivas prsfened, sui. 
t was obieeted to on the nreUadnaiy i 
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6PB0IAL OB BBOONDAFFBAL-hmiiiCI. 
4. SMALL CAUSE COURT SUITS--eoiiAl. 

{q) Pboixis ot Lahd— eoMll 

no second appeal lay, as the suit waa of a natuie 
cognisable by Courts of Small Causes. that 

no second appeal lay. The question of title did 
arise incidentally ; but that did not remove the suit 
from the cognisanoe of the Court of Small Causes. 
Damodar OUpuA Dikahit v. Chinkiman Bdttriahna 
Kofvet L X. R. 17 Bom. 42, and Narayan v. Bolaji, 
1. L. B. 21 Bom. 248, followed. Kesusaho v. 
I^ARANSANO (1008) . L la. B. 82 Boxn. 660 

(r) Rbkt. 

70. Bolt fbr arreara of rent— 

ilct XXIII of 1861, a. 27. In suits for anoais of 
lents of land, when the claim is under B600, a 

Csuws.^^’^McaAnDBA Raohtoath V. Abaji bib 
Rasiya .... 6 Bom. A. 0.18 

80 Bom. Bag. XVII 

ol 1827, a. 81, d. 8— Ad XXIII of 1861, a. 27. 
The expression orfonner year “ in Regulation 
XVII of 1827, a 31, el. 3, did not mean the year 
immediately preceding the ourrent year, but any 
proviouB^ar, and a suit for rent oodd have been 
brought before a revenue officer, when Act XI of 
1886 was passed, and not before the Small Cause 
Courts constituted by that Act. A special appeal 
lay in a suit of this nature. Kbishkabav Rax- 
CHANDRA V. Mabaji BIB Sayajx. 11 Bom. 106 

8L — ^ by oa 

iungnaa of amara of rani afUr ihay faU due, whaihat 

€auae Courta Ad, Sch. II, AfU 8. Ildd, by tiie Full 
Bench (Babbbjbb, J., dissenting), that a suit 
brought bv an assignee of arrears ^ rent, after they 
fell due, for the recovery of the amount due, isa 
suit for rent, and therefore excepted from the 
cognisance of the Court of Small Causes, and a 
second appeal therefore lies in suoh a suit. Sbzsb 
C uuNDBR Boss V . Nachdc Kac 

I.Ii.B.87 0alo.887 
AaW.B.SBT 

88. S«tl for arrears 

■of rest hronghl by aaaignea of landlord. A second 
appeal lies in a suit brought by an assignee of arrears 
of rent from the landlord. IfoHiBDBaNATHKALA* 
XAUB V. Koilabk Ghabdba Dooba 

4 0.W.Br.606 

8A Butt foB luniiidarl oobb 

fvit for pagmani for uaa of kmdr-^Ad XXIII of 
1861, a. 27. Where the plaintifE claimed a sum of 
money under the naine of a BBiniiidaxi cess, but in 
pomt of fact what was dahned was daimed on 
Moonnt of the use of land that suoh asuit 

was a suit of a nature oognliablo by a Small Cause 
'wt under s. 6, Aot XI of 1806, and that a spedal 
appeal woddnotUe. BuoHOoCtaowBBY«.GHOOBr 
. . . AB.W.Sa 


BFBOIAL OB BBOOBB APPBAIi-coiifd. 
4. SMALL CAUSE COURT SUITS— roald. 

(f) ^Bi^-eonftl. 

- — Suit for Oovemmant ao- 

BOBsment and local fond oobb— for arraara 
raid. Thedofendantexocutodtothoplaintiffinl8A7 
a mulgoni kabuliat (i. a., one kabuliat corresponding 
to a lease at a fixed rental), agreeing to pay to the 
]^aintiff Rl&O annually. At the date of the execu- 
tion of the mulgoni the Government assomment was 
R66-8-0, but in 1872 it was enhanced to R129-M, 
and a local fund cess of R4-9-0 imposod in addition. 
The plaintiff sued the defendant to recover from i»itn 
the enhanced assessment and the ccss. On appeal 
an objection was taken that, the amount claimed 
by the plaintiff bdng less than R600, the suit was 
cognisable by a Court of Small Causes, and that 
theroforo there was no second appeal. Udd, that 
the suit might be regardod as one for arrears of 
rent at an inoreased rate, and, as such, was not 
cognisable by a Court of Small Causes. Babshbtti 
V. Vbbxatbaxaba • . I. L. B. 8 Bom. 164 

86. BultB for Tent-Civil Proea- 

iwra Coda, 1882, a. 886—Provineial 8maB CauH 
Coarla Ad {IX of 1887), a. IS, 8ch. II, Art. «— 
of (ha naiura eognizMa in Courta of SmaB 
Cateses.** A suit for tho recovory of rent other than 
housorent does not become a suit of tho nature cog- 
nisable in Courts of Small Causes within tho moan- 
ing of B. 686 of tho Code of Civil Frocodurc bocanso 
a Judge of a Court of Small Caasos has boon inves- 
ted by tho Local Government with authoritv to ex- 
ercise jurisdiction with respect thereto under s. 16 
and Sch. 11, Art. 8, of tho i’rovincial Small Cause 
Courts Act, 1887. A second appeal will lie in such 
a suit, though tho amount or value of tho subject- 
matter of the original suit does notoxcoed R600. 
Vboaghala Muj>au V. Ramasami Raja 

L L. B. 28 Mad, 889 

86 . Civil Proeedura 

Coda, 1882, a. S86 — 8uit of (ha naiura coqnizedda ta 
Courta of 8matt Cauaaa ** — Suit for rani other than 
houaa-rant—Saeond appeal. A suit for tho recovery 
of rent other than house-rent is a suit of tho nature 
oogniiable in Courts of Small CauHcs within the 
meaning of 8. 686of tho Code of Civil Procedure, and 
no second appeal lies from a decision therein when 
the amount or value of the subject-matter of the 
original suit ^s not exceed five hundred rnpoes. 
So hdd (Svbbamabxa Ayyab, J., dissenting). 
Vadaehala Mudali v. Banuuanii Raja, I. L. B. 22 
Mad. 229, overruled. Soubdaram Ayyar v. Sbb- 
BiA Maigkab . I. Ii. B. 88 Mad. 647 

07 ^ Civil Proeedura 

Coda {Ad XIV of 1882), a. S86— Landlord and 
tenant-Suit by fsiuifif to recover exeeaa paymanta 
of ronl^Bonged Tanauey Ad {VIII of 188S), a. 144. 
A suit between landlord and tenant for tho recove^ 
1^ the tenant of excess payments tsken by the land- 
lord inrespertof tho rent of the holding and notex- 
R600 is a suit oogniiable by the Small 
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(r) Rimt— eoneU. 

Cauae" Court, and under t. fto of the Civil Pro- 
oedure Gbde no aooond appeal lies. There ia 
nothing in b. 144 of the ]^ngal Tenancy Act to 
override the proviMons of b. 680 of the Civil Pro- 
oedure Code, as it detormincB only tho rovonw 
and hae no bearing upon the nature of the Buit. 
Ravqo Rot oliaa Rung Lal Roy v. Holloway 
I. L. B. 86 Galo. 848 
4 C. W. N. 66 

I 88. — Suit by land- 

lord against tenant for a certain sum payMe by 
him oaf of the rent to a third person by assignment 
-^ivd Procedure Code, 1S82, s. .5^4— Svtf for 
rent or for damages. Held (by tho Full Bench), that 
0..eoit by a landlord againot a tenant for a certain 
■urn of money payable by him out of the rent to 
a third person undier aesignment is one for rent, and 
not for damages and a aooond appeal lies ther^ore 
in Buoh a oase. Rutnessur Biswas v. Hurish Chun- 
der Bose, /. L. B. 11 Cak. 221, referred to. Mdha- 
but Ali V. Mahomed FaizuUah, 1 C. W. N. 465. 
Basahta Kitmabi Debya V. Abhutobh Cbuck* 
IBBOTTY . . . L L. B. 87 Oalo. 67 

40 .W.ir .8 

88. Civil Procedure 

Code (Act XI V of 1882), s. 586-— Suit of a smtdl cause 
natvfe — Plaint based on muehalka, but containing 
prayer as for the enhreement of a charge. In a suit 
bed in a Munrifs Court, tho plaintiff, a lamindah, 
alleg^ that first defendant, a tenant on hiB estate, 
hadezeoutedaiiittc/iafifca, which was registered, in 
respect of certain lands, and that second defend- 
ant was possession of the lands, and that 
defudt had been made in the payment |4 the Msi 
referred to in the muehalka. The idaint contained 
no other allegations, but prayed for a decree 
for the arrears of hist, and concluded with a 
prayer as for the enforcement of a charge in respect 
of the hist : Held, that the plaint must be read as 
one for the enforcement of tho terms of the 
muehidha, and that the suit was therefore of a 
fiwiall oause nature, and no second appeal lay. 
JfnlbfMidt Balsderishnayya v. 7eni»tofiafCMtmAa 
Appa Sou, I. L. B. 19 Mad. 829, followed. 
Habischaxsba DW) V. Ni^JTAKA (1901) 

1. li, B. 84 Mad. 608 


(s) Sneino Pbbtobmakcb. 

90. - 8iiit for apeolflo perfbrm- 

aaoe of eontraot A suit (valued at R600) for 
specific performanoe of a contract is not cognisable 
hr a Cause Court. Consequently no speoial 
appeal will lie in sueh a ease. Nilkahtb Bubkah 
«• RTHOTif Rabiim .6 W. B. 888 

(f) SUBBTY. 

81. 8uit to oateblish •nrety’a 

UabUitar for rent— fTeesMi^ to prove non-pay^ 


(t) SuBBTT— conelA 

ment by principal. A suit to establish a surety'e 
liability on account of arrears of rent due from a 
patnidar where tho non-payment of tho rent by the 
patnidar would have to be established is not cogni- 
sable by a Small Cause Court ; and consequently a 
special appeal was not barred in such a case by s. 27, 
ActXXIllof 1801. Mahatab Cbukd Bahadoob 
V. Bbojovath Mitteb 8 W. B. Ill 


98. 


. Decree— Bxeeution 


—Stay of execution on furnishing security— Execution 
against surety— Suretfs liability— CM Procedure 
Code (Aci XI V of 1882), s. 253. Tho execution of a 
decree passed iii plaintiffs favour was stayed pend- 
ing appeal by the defendant on his fumi^ng 
Boourity. Afterwards the plaintiff having proceeded 
in execution against the defendant and the surety, 
the Court allowed the plaintiff’s claim against m 
surety. In a sibsequent execution-proceedUng the 
plaintiff having presented a darkhast for further 
execution ag inst the surety, the Court passed an 
order albwing the claim. The order was eon- 
firmodinappM. On second appeal by tho surety : 
Held, dismissing the second appeal, that it was 
not open to tho surety to re-c^n the tmestion as to 
his liability, ho having aoeepted the find ing as to 
his liability in the prior execution-proceeding and 
having abandoned the point in the lower Appel* 
late Court in the present proceeding. Wakav 
V. Habz (1900) . . 1. li. B. 81 Bom. 188 


(tt) Tax. 

68. 8ult for arrears of ohow* 

kidarl tax payable by patnidar iiiider patni 
settlement— Beal— Bsffpel Tenancy Act (VIll 
of 1885), s. 3 (6y-€liva Procedure Code, 1382,, 
s. 586. In a suit for arrears of chowkidari taxp^= 
able by the patnidar under the patni settlement, the 
Court found that it was not an illegal oess, mA 
could be legally recovered. HM (upon the ob- 
jection of the respondents that, the suit being one of 
the nature cognisable by a Small Cause Court and 
valued at less than R600, no second appeal woidd 
lie under a 680 of the Code of Civil Frocedme), 
that, as tho considoration for the payment of ths 
ohowkidaxi tax was the occupation or the holding of 
the patni tenure, and as tho payment was to be mm 
periodioally to the lamindar by the patnidar, sind 
the amount agreed to be paid was lawnlly payiUe» 
it came withm the defimtion of “lent^mte 
Beiigal Teiiancy Aet, and thunfom a second appili 
w^lio. DheraiMiOdehOhuindBahadk^ 

Benode Chowdhry, 3 W. B. 517: ErMna J. 
TrBoehun ChMlorfbe,9W.R. 513: 

Y. Sreetridto Bhumk, I. L. K 91 Cola Jl>/ 
Butnesssr Biswas v. HurUh OHuiader Bode, X 
E. 11 Cede. 221, referred to. AssaTOM 
Bahaddb «. TttnABAflBin 

LL.: 
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8PBCIAL OBBBGONl>AFFBAZ.-eoii<fI. 

4. SMALL GAUSB OOURT SUITS--cofi(A 
(v) Tm.!^ QniSTioir or. 

94. IsBoeB Bireotiiig proprla- 

lary rightB— Ael XXIIl of 1861, «. 27. The de- 
deion or order mentionod in a. 27 was confined to 
those decrees which, if made in a Small CSause Court, 
would be conclusivoly binding on the j^rties, and 
iUd not include a decree based upon an issue afioct- 
ing the proprietary relations between the parlies, 
which, if it had properly arisen incidentally in a suit 
brought in a Small urase Court, could not then 
have been finally concluded between the parties. 
BnooFNARAiH Sahoo V. Mahombd Hossbin 

4W.B.eO 

Su Kisto CooicAB Chowdhby V. Anundmotbb 
CuowDiiRAUi 0W.B.MiB. 1S8 


96. QilfiBtlon of title inoident- 

ally rained. When a suit is of a nature cogniaable 
by a Small Cause Court, there is no right of special 
appeal, although a question of title is incidentally 
raised, the finding of the Small Cause Court not 
being conclusive and only for the purpose of that 
suit SuBKUB Lata Pattuck Gyawal v. Raw 
KALBBBHA lfXB . 18 W. B 104 

96. QueBtion of title raiBod and 

triedr— Aei XXllI of 1861, a. 27. Mo special 
Appeal lies to the High Court in a suit cognisable 
by the Small Cause Court, although a question of 
title to immoveable property has been raised and 
tried in the Court below. Mohbsh Mahto v. Finn 
L I 1 .B. 8 Gale. 470: 1 G. !«. B, 88 

07, FaUnre of Appellate Gonrt 

to decide neoeBBary queation of title— Act 
XXin of 1861, a. 27. Where a question of title 
arises in a suit of a nature triable by a Small Cause 
CSourt^ which must be determined before plaintiff 
can got a decree, and the lower Appellate Court 
(ails to determine it^ a special appeal is admissible. 
Baghn Bam Biawaa v. i&m Chandra Dobay, B. L. 

A, Bup. Vd. 34: W. B., F. B., 127, and Nanda 
Kumar Banerjee v. lahan Chandra Banerjee, 1 

B. L, B., A. C. 91 : 10 W. JR., 130, distinguished. 
Pachoo Rabbb V. Gooroo CsuBir Dabs 

16 W, B. 666 

98. Where in a suit 

<^gnuable by a Court of Small Causes, in order to 
determine the question at issue between the parties, 
Jt. was necessary for the Court of appeal in me first 
^Unco to determine a question of title to land 
(which had been raised ly the Munsif) HeU, that 
a 8pe(^ apMl lay to the High Cour^ though the 
below had ormtted to determine such question 
or ti tle. ElnAHDBAii valad Hiua Gsabd v. Jb< 
TBnuMYALADMAoin&Aii . 6 Bom. A. G. 67 


. — QuBBtion of titla decided by 

Appe^to Gonrt Where a suit appears from tlw 
plamt to ^ one of a nature oogniza% in a Court 
Z '"t • question of (itie has been 

gw into and decided hy the District Court in 
* apedal appeal will lie. Dikbbit v. Dik- 
Bom. 4 


8FBG1AL OR SBGOBl) AFFBAl^alil. 

4. SMALL CAUSE COURT ftjlTS-coiilil. 

(v) Tetlb, QuBsnoB or— could. 

100. Suit for damagea iawolw- 

ing quBBtion of title. A suit for damages lor 
an amount not exceeding ROOD is within the compe- 
tency of a Small Cause Court to decide, notwith- 
standing that it involves an inquiry into a question 
of right No special appeal lies in such a cose. 
Luckhbb Debia CnowniiRAiiT v. Mauok 

W. B. 1864, 887 

Khamdu valad Keru V. Tatia vatjid Vitiiuba 
8 Bom. A. G. 88 

lOL Bait which may involve 

queetioxi of title— 5tttl for damagta for deUution 
of mtOeriala of houao^Ad XXIII of 1861, a. 27. 
A suit for damages fur detention of inuicrials of 
a hotuw involves no question of title. Such a suit 
is cognizable by a Small Cause Court, if undos 
RfiOO and a special appeal was barred by a. 27, 
Act XXIII of 1861. KisnuB Cuunokr Siiaha v. 
Bbommo Moybb Dabba 1 W. &. 86 

168. ^ Suit involving queBtlon of 

title — Suit for damagea. A s|K*cial appeal was held 
not to lie in a cose for damages for value of crops 
misappropriated under RfiOO cognizable by a Small 
Cause Court, notwithsianding that the cane involved 
a question of title. Hbdaetollau v. Kabloo 

7W.B. 78 

Raw Dyal Ganooot.y v. Huuo Soordurbb 
Dossia 10 W. B. 878 

108. . Suit for priea of 

trees eat down and removedr^Damagea-^Acl XXIIl 
of 1861, a. 27. A suit for the price of trees cut 
down and removed is not the loss a suit for damages, 
because the Court, in order to' determine whether 
tho plaintiff is entitled as damages to the value of 
bu trees, has to go into evidence os to whether 
they belong to the plaintiff or not. Such a suit is 
cognizable by a Court of Small Causes, and no 
spocial appeal will lie. Siiib Deen Tkwaby v. 
Bukbhbb Ram Pbotab SiMon 

W.B.1864,HiB.8 

104. - Act XXIIl of 

1861f a. 27-~Claim by zamindar to wrecked pro- 
peiriy— Salvage. A quantity of rice having boon 
recovered from tho wreck of a boat, a portion was 
left on the river bank by the owner for the remuner- 
ation of the salvors, including some left as H hiik 
zamindari,** which the owners of a neighbouring 
jote oarrM away. In a suit brought by the formes 
agahut the jotodar for tho value of tho portion last 
mentioned, tho Cbnrt of first instance went into the 
question of tho custom entitling to property fo 
saved. Hdd, that this question was only incident- 
ally rais^ for tho purposes of the suit, which was 
simply one for tho value of moveable or nersonal 
property and cognizable by a Court of Small Causes^ 
and, the value being less than R600, a special appeal 
did not lie. Gbant v. Madhoo Sooduv Sivbb 

10 W. B. 79 

17 p ‘ 
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BFBOXAL OB 8BOOND APPBAIt-eoiilil. 

4. SHALL «AOBS OOUBT SUnB-«oiieU. 

(»} TroMt Qvisnov or— eoncUL 

lOfi, Balt for arrears of mall. 

kaina allowance— ild ZI of 1865, «. 6. 8 mid 
a share in immovmblo property to Jf ly a reipstered 
deed of sale, which contained the following proTb 
■ion: “The said vendee is at liberty either to 
retain posaesBion himnolf or to sell it to mme one 
die ; and he is to pay ]i2d of tho Queen’s coin to me 
annually (as maukana), which he had agreed to 
pay.*’ if mortga^ tho property to J7, who obtain- 
• ed possessionp and, after tho mortgage, tho annual 
payments provided for by the de^ of sale ceased. 
The representatives of the vendor sued M and B to 
recover arrears of malikana, the amount sued for 
being less than B600. Hdd, upon a preliminary 
objootion made with reference to a 586 of the Civfl 
■ Pirooedure Code, that the intention of the Legislatnre 
as expressed in a 6 of tho Mofussil Small Gaum 
Oonrts Act (XI of 1865), was that suits directly and 
immediately involving questions of title to immove- 
able property should not be cognisable by the Small 
(kom Courts ; that in the premnt suit such a ques- 
tion was direotly involved ; and that conmquontly 
a 686 of the Code had no application, and a second 
appeal would lla MahomeA KaramuiooUah v. 
Ahdod Majeed, 1 N. W, 855, and B^wank StngA, 
▼. ChaUair Kmr, AIL IKesHy NoiM (1882) 114, 
referred to. Pedonji Beseonji v. Ahdoai Bahiman. 
L L. R S Bom, 463: Quhub Husain v. AM 
Husain, LL.B.4 AU, 134 ; and Kadaressw Moo* 
hsrjes v. Oooroo Ohum Mookerjee, 2 0, L, R 388, 
distinguished. Ceubaitak v. Balu 

I.L.B,9AlL5ei 

106. Small Gauss 

Oourl, iurisdieHonof^Prouineial SmsM Gauss Couris 
Act (IX of 1887), a 23*^Claim to posssssion of kmi 
uihsn Itfis Co hind dispuM^ivil Proesiurs Gods 
(Ad XIV of 1882), a 68&-Praetiee. The plaintiff 
■nod to recover B75 as the uipan (income) of cer- 
tain landa In his defence the defendant raised 
Uie question of the title to tho land. The plaintiff 
obtained a decree, which was conOrmed in appeal. 
HM, that the suit, although raising the question of 
title, was a suit cognizable by a Small Gaum Court 
and that^ therefore, under a 586 of the Civil Pro- 
oedure Code (Act XIV of 1882), no mcond appeal 
lay. ViNATAS Ganoadhab Beat v. Kbishna bao 
Sakeabam Adhixabi (1001) 

I. la. B. S6 Bom. 086 


(is) TRXSrASB. 

107. Bolt Ibr damagea for trea- 

PMa— StttC so/inMbk bp Small Gauss GourL In 
a suit for damages for trespass laid at a sum under 
BlOO, a apodal appeal will lie to the High Court 
if the title to the land tieqpassed upon has been 
saiaed in the Court bdow. LusHTirABAiH Cbutto- 

PABBYA V. GOBAGSANB Gk>88AXT 

I.Ii.B.80alo.ll6:iaai4. B. 88 


BPBGIAla OB BBOOND AFPBAIi-eenfd: 

6. GROUNDS OF APPEAL. 

(a) Fobm or. 

L Bequlaitea for grounda— 

eZmmsM and dMCtneCness. The munds of special 
appeal must not be vague and inustinct^ conveying 
no information to the respondent what ^e point of 
law is that ho has to meet. Nand Kishob Das e. 
Ram Kalf Roy 0 B. L. B. Ap. 48 : 16 W. B^ 8 

a. Chrounda of aeooxid appeal 

— Civtl Proesdurs Gods (Ad XIV of 1882), ts, 
584, 585. The grounds upon which a second ap- 
peal lies to tho High Court are thorn set out m 
a 584 of the Civil Procedure Code, and a 685 
enacts that no second appeal shall lie except on 
the grounds mentioned in a 684. Tho jm^ions 
of worn sections should be strictly adnerod to. 
Anangamanjari Ghowdhrani v. Tnpwa Suniari 
Ghoudhsani, 1. L. B. 14 Gale. 740 : L. B. 14 L 
A. 101 ; PsfCap Ghundes Ohoss v. Mdksndra Noth 
Purkail, I. L. R 17 Gale. 291 : L. R 16 1. A. 
233; Dwrga Chowdhsani v. Jswahir Singh Chow* 
dftrt, /. L. B. 18 Gale. 23 : L. R 17 I. A. 122 ; 
and Bam Batan Suhal v. Nandu, I. L, R 10 Gale, 
249 :L. R 19 I. A. 1, refereed to. Kaxbbrwab 
Pxbsbad V. Amanutulla . L Ii. B. 86 Oalo. 68 

aO.W.B.648 


(6) QuxBTioira Of Fact. 

3 . Grounda of aeoond appeal 

— Ctvfl Proesdurs Gods, s. 584. Under the Code 
no second appeal will lie, except on the grounds 
specified in a 684. There is no juziadiotion to enter- 
tain a mcond appeal on the ground of an erroneous 
finding of fact^ however mss or inexonsable the 
error may seem to ba Woere there is no error ct 
defect in the procedure, the finding of the first Ap- 
pellate Court upon a question of fm is final, if that 
Court had before it evidence proper for its cond- 
deration in support of the findiim. Aiiasm- 
manjairi Ghowdhranii v. Tripura Svndm Chom- 
rani, L. B. 14 I. A. 101 : 1. L. R 14 GdR 740, 
and Psridb Ghwnder Ghost v. Mohtndra PurhaiU, 
L. R 161. A. 233 ; I. L. B. 17 Gale. 291, lefsifed 
to and followed. Futtshma Begum v. Mahamm 
Auswr, 1. L. R 9 Gale., 309, am Niwdh Siugk r. 
Bhikki Singh, I. L. B. 7 AU. 649, overruled. 
Dubqa Ghawdobabi V. Jbwahib SmoB Gaow- 
DEBi . . . . IL.R18Palo.M 

II.B.17I.A188 

A DoubtML flndlnga oif llM*-- 

Gonsidsraiion of soidenee. No Court of noeud 
appeal can entertain an appeal upon any fivesm 
as to the mundneas of fimungs of not fay the OoiiP 
of first appeal ; and if there is evidenoe to te oon* 
sidered, the decision of that Courts however ujis^ 
factory it might bo, if examined, nuit stand 
Rambatab Sukal V. Nabdw ' _ ; 

6. WhAt iM or oTf 

ttonioffiBot— Qiissftoiie/oiifiolb AftoiWf* 
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8. GROUNDS 09 

(6) Qul8^olnoF'9ACR^— eofiftl. 

custom is a question of fact on which the lower Oouit 
alone can pus a deoisbn, and on which the High 
Oourt cannot interfere. Hueubhur Mookurjeu 
V, JUOOONATB Guosb . 10 W. B. 168 

Ali n Gopal Dass . • 18 W. B. 480 


8. - Quiition of 

damagto—DUeretion of Judge. A Judge has a 
discretion with respect to the amount of the dam- 
ages which will not ordinarily be interfered with on 
special appeal. Tbskaham Kybutt «. Bajxishxn 
Rot Marsh. 486 

Ahmsdoolla V. Hub Ckubh Pahdak 

^ 8W.B.a86 


7. Q^ionofamouni 

of damagee—^Differenee of opinion on eoidence 
between lower Courte. In a suit for damages on 
account of false charge and consequent arrest, in 
which the Oourt of first instance found that there 
were probable and reasonable grounds for bringing 
the charge, and the lower Appellate Court took a 
diitoront view of the evidence, it was KM that the 
dillerenoe of view was not a subject for special 
appeal. The amount of damages to beawardeid isa 
question for a juiy to decido, and one with whidh the 
High Cburt cannot interfere in special appeal 
Baku Mabhub Csattbbjxb v. Bkolabatii 
Babbmbb. Hbbba Cbabd BAnriBJii v. BAim 
Madhub Ghattbbjxb . • 10 W. B. 164 


Si — Ouesfton of amount 

of damagee-^Award of damagea under Act X of 
lSS9t i. 10. An award of damages bv a lower Ap- 
pellate Court under a 10, Act X of 1859, though 
excessive, if it is within the legal limit, cannot be 
interfered with in special appeal as an error of 
law. JonBBBooDDnN Mahomid «. Dabbb Pbb- 
SHAD SlBQH . 18 W. B. 88 

Affirmed on review . . 1819. B. 891 


9. : — Befueal to award 

danagee^Beng. Act VI of 1863, s. 2^DiMretian 
of Court The refusal of a Court to awa^ dam- 
ages under a 2, Bengal Act VI of 1862, is not a 
ground for special appeal, it being a matter of dis- 
cretion to award them or noh Dvbbraj Maeatab 
Chabb a Dbbbndib Natr Thaxoob 

W.B.1804Aota;68 

Gopal Lal Thasoob a Marombd Kadtb. 

W. B. 1864 Act X. 78 

10. ‘ ■ Q^eetion o/ law 

j^uffoieney of emdenee. It is a question of law 
^ tho Court to decide on second appeal whether 
Micro is evidenoe before the Courts on which a Court 
TOuld properly arrive at any given oonolusion of 
Mt. BiBBumnoD Dabba Gbowdurain a 
Kbpitutullak . I. la B. 18 Onto. 98 

^ — JuriedieUon, 


qaeation of. 
question of 


will not lie upon a 
spending upon a question 
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8. GBOinnM OF APFEAIr-emlA 


( 6 ) QuBsnoBB OP 9 aop— eoBfd. 
of fact, unless the fact has been determined by the 
lower Court or is admitted by the parties. Qttars ; 
Whether, if the fact appears, a special ^pcal will 
lie unless the error in procedure has affeotod the 
merits. Lutbbpoonnissa Bbibbb v. Poouw Bb- 
habyShh 

W. B. T. B. 81: 1 Ind. Jar. O. a 10 
1 Hoy 848 

8.0. PooLor Bbhaet Sbut V. Lutbbfoonrisba 

Bbbbbb .... Mareh. 107 

Coubt op Wards a Roop Moobjuubb Koobb. 

85 W. B. 860 

18. Queation of uAol 

paaaea at ada m execution of deeru — Mixed gueetUm 
of law and fact. 'JTio question what is actually 
bargained and paid for at an execution-sale is a 
mixed question of law and fact, and the High 
Court on second appeal is not bound hy the finding 
of the Court of first appeal with regard to it. 
Gbavammat. a Muthusami 

LIhB. 18Mad.47 


18. Exialenea of legal 

neeeaaiiy. Where both the lower Courts founa that 
there was no necessity for a widow to borrow 
money, the High Court refused in spedal appeal to 
consider it other than a question of fact, and KM 
they could not interfere with the flhdingin special 
Mpesl Ibobb Chubdbb Badoo u Hurnautb 
CnowDHBr .... 1 Hay 867 


14. Queation of laiw 

—Onus prehandi. Where each of the parties has 
gone into evidence upon the issues raised in the 
lower Courts, no question as to whether -the onus 
lies on the one or on the other can arise in special 
appeal Hubbb Mohum Mojoomdab a Asoub 
Bbbarbb .... 88W.B.884 


Reversing the decision in Asoub Bxparbb a 
Hubbb Moeuh Mojoomdab . . 88 W. B, 68 

16, Proceeding to 

enforce decreo^Act XI V of 1859, *. 20. The ques- 
tion whether the action of the judgment-creditor 
taken in execution of his decree was a proceoiling 
taken to enforce the decree within the moaning of 
a. 20, Act XIV of 1869. was a question of fact 
for the decision of the Courts below, and not one of 
law on which to bring a special appeal to the High 
Court. Ibsead Ali a Raditu Suae 

18 B. L. B. Ap. 1: 81 W. B. 188 


16. 


Order finding 


proeeedinga to enforce decree not bond fide— Act 
XIV of 1859, a. 20. The question as to whether 
proceedings which had been token to execute a 
decree had been token hand fide to keep alive such 
decree was a question of fact, and no special anneal’^ 
lay from an order finding that the proceedings 
were bond fide. Beubab Mohue Craito- 
padby^ aJSAUDAMon Dbbi . 6 B, H B. Ap. 5^ 


17 H 2 
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A GROUNDS OF AFPEAD-contd. 

(ft) QniSTioKs OT FAcn^— ooli/A 

17. ServUeofmotieia. 

Where a Judge found no evidence that the notices 
in certain execution-proceedings were not caused 
to be properly served, and that those notices were 
not made in mod faith, the finding was held to be 
a finding of lact which could not be disturbed in 
special appeal Abdool Akbiz v. SnuMSTrNKXSSi 

11 W. B. 968 

18. — Serviee of notice 

of etihaneemenL A decision that notice of on- 
hancemont was duly served cannot be interfered 
with in special appeal Taba Prosunvo Mojooic- 
DABfii. BisuoNatuSxbcar . .28W.B.144 

Roversing on appeal Bxssovatu Siroar e.TARA 
Fbosonno Mozoowdab 88 W. B. 488 

18. - Eight of way. 

In suits to enforce a ri^t of wav, the question 
whether the plaintiff has a right of way os not is a 
question of uct to be determined by the evidence 
he produces of user. Where, on the evidence, 
the Judge found the plaintiff had not a right of 
way : — that there was no error of law whicb 
gave the plaintiff a ri^t to a special appeal Maho- 
med Au «L Jugal rLc Ghakdba 

6aL.B.Ap.84: 14W.B.184 

80, Finding ae to 

user. A finding of a lower Appellate Court as to a 
ri^ht of uses being proved cannot be interfered 
with on special appeal, even though not very 
distinct as to the precise period of enjoyment. 
WUZEXBOODDXXM V. SbIOBUED LALL i 

11W.B.886 

81 , - CivU PfoceduFe 
Cods, s. 554— Poioers of High Oourt on Hcond 
nppeal On second app^ bv a landlord against a 
dmiee of a District Judges who stated in hu judg- 
ment that, “though the tenant admitted the 
execution of the muchalka, it was not shown that 
he dispensed with the pottah,” no objection was 
taken m the memorandum of appeal that the much- 
iJka, which contained a statement that no pottah 

neoessaiy, had been neglected or misconstrued. 
7!h0 Hig^ Oourt ordered that the Judge bo asked 

take the postscript into his consideration and 
It eubmit a revised finiung. Nabataea v. Muei 

I.Ii.B.lOMad.868 

88. Finding of ttnatn^Deciaion 

in tegidmr oynedL When the decision passed in 
regulu appeal turns upon a mere question of &ot, 
if that question of fact is determinra after due in- 
vestigation, there is no ground of spedid appeal 
OoFAL Kkuedei Bao ft Dhoxhb NuED OE 

6ir.W.178 

V' 88i OcmnUofpartiee. 

tEhe High Oourt will not, even with consent of 
parties, pronounce a decree on the iMts in aspeoial 
Appeal Kadahbieii Dobbei a Doobga 
uirtT Manhu 4 


8FBGIAL OB BHOOETD AFFBAIi-eoafi. 
A GROUNDS OF AFPEAL-«oiitf . 

( b ) Qubbiioeb of Faot— eoald. 

B.O. Doobga Orueb Dutt v. KADUMBDrn 
Dobbbb 1 Hear 86 


84. Inference of fad. 

It is not essential in special appeal that the High 
Court should be very careful in not interfering with 
inferences of f^ drawn by a lower Appellate 
Court Hambbb Mahomed Ghowdhbt v. Fool 
Mahomed Gbowdhby . . 18 W. B. 811 

WooMA Moteb Bubmoeta V. Kueugx Cbuedeb 
Mooxbbjbe .... 17W. B.418 

Even thouffh it is not an inference, the High Court 
itself would nave drawn, provided the Judge was 
at liberty to draw it Mahomed Maeoo Bbooyab 
«. Mahomed Asaeoollah Chowdhby 

17W.B.848 


Kalbb Dobs Aobabjbb v. Khbttro Pal StEGK 
Roy 17 W. B. 478 


86 . 


Pradieo^hder^ 


ferenee with findings of facts on second aypeaL 
Ae a general rule, the High Court will not interfere 
with the findiim of facts by the lower Appellate 
Court on second appeal, save on some very special 
ground ; for instance, where such a finding of facts 
as appears to be necessary under the peculias 
circumstances of the case has not been satisnotoi^y 
arrived at Goluoe Nath alias Raeual Dab 
C aunoFADBYA XiBTi Ghuedeb Hazjoab 

l.L.B.ieGal&646 

Oround for sd- 


ting aside decision. If the reasons in a judgment 
are such as can bo rightly given, and the infuences 
such as can be legally drawn, it cannot be set adds 
in special appeal even if the High Oourt cannot 
agree with or support all the reasons given. Buk- 
MEEZOODDEEE BkQOYAE V. JOYMALA 

16 W.B.808 


87. Finding of fad, 

vnsumported by reasons. The HiA Oourt u not 
bound, in second appeal hy a finding of fact of a 
bwer Appellate Court, whm such uiding is not 
supported by any reason. Pubbbotam Biehsrim 
e. DubgojiTusabam . I. la B, 14 Bom. 468 


88. Finding of tha 

Coart of first instance wEhont reasons gizm 
where contrary eondusion has bean corns iooyme 
Distrid Judge. The District Judge haviaf^g*; 
pressed an opinion and recorded a ftidiaig wnhw 
discussing the several grounds on which tho Sab- 
ordinate Judge came to a contrary condashAi^ 
HeU, t^t the finding of the DisMct Judge ougB 
not to be accepted. Madhav SBAinHOG a vV 
xatabhMakjaya L&,B,10Bo8kSM 

9 ». 

unsupported hy reasono^Defad in /■ig ai yS Jv 
Imser Appdtaie Oourt Where no nasMBj^ 

given by a lower Appellate Court for the c^wiiiw 

arrived at, such conclusionB cannot be aoomM W 
legal findings of fact in aecood aypeaL 
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(6) Qumoirs ov Fact— eonfti. 

Kama^ L lu R 8 Bonk 868, 370^ and Soghunaih 
Gopta ▼. NUn NtUhaik L L R 9 Bom. 462, 464, 
refomd to. NoroippA v. Shitaita 

1. L. B. 10 Bom. 8B8 

SO. Deemon on fad, 

though prMltllperroneoiu. Inopeoialapfmlalowov 
Appellate Oourt'e findings upon a question of fact 
were accepted as final, although it seemed to the 
High Court at least doubtful whether the judgment 
of the first Court was not the right one and it was 
not unlikely, if they had the power of going into 
the matter, that they might have come to a 
different conclusion from the lower Appellate 
Court Lootbb Dhub Attoo v. Pbosunno Moybb 
Dossbb , SOW. B. 267 


SL Error in law. 

A finding of fact b;^ a lower Appellate Court may 
be disturbed in special appeal, if, as in this case, the 
reasonings and the views upon which that finding is 
bosied are erroneous in law, as where evidence is 
credited or disbelieved on unreasonable grounds. 
JUGGTTBNATH DbB V. MaHOMSD MoXUEM 

17W.B.161 

Saqb e. IfAOKAY & Co. 8 Hay 468 

Behabxb Lall Nabk v. Sbibbak Roy. 

SOW.BwSBO 

See Kbisto Gobihd Kub v. Gunoa PBBsnAD 
SuHM A 88 W. B. 866 


PuiSABBB Kooxb V. Sino PiBsnAD Ram Oopa- 
DHYA . • • • . 84W.B.61 

Cband Monbb Dossbb v. AbrcAt Chubn Mal 

84W.B.888 


Hunsa Kooxb v. Srxo Gobixd Raoot. 

84W.B.481 


Gobindo Gbukdxb Mouuok V. Mxn>HoosnDxm 
Moumck S6W.B.650 

Dhoondh Bahadoob SiNon v. Pbiao Singh. 

17W.B.814 

KbwalKandoo V. Ombao Singh. 

86 W. B. 166 


88, Error inlaw— 

Partnenihip, Where a Subordinate Judge held, 
from the fact of one person eanying on a ousiness 
firm and app^ng to the world to bo the only per- 
son carrying it on, that there could bo no other per- 
wn in partnerdiip with him, he was considered to 
have committed an error wUeh materially affected 
hiB decision on the merits, and was a good ground for 
qtocial appeal Shoobvl Gbundxb Kullxah o. 

Koylash&unbibMal 14W.Bto88 

8#. Finding on #ps- 

eulativu reaooning. A finding of fact arrived' at 
u^n reasons puray speculative amounts to a mis- 
tnal which oan be set aside hy the High Court in 
special appeal. Mahomxd Aiiaddi Shaha v. 
BRAmlfuua 8B.L.B.96 


BPBOIAL OB BBCOND APPBAli-^ld. 

6. GROUNDS OF APPEAL-eoiifcl 

(6) Quxbtions op Fact— contd. ^ 

8A Improper as- 

eum^ion of, and inference from, fade. A finding 
of a fact by the lower Appellate Court was set aside 
on special appeal, and the case was remanded on 
the ground that the Judge assumed a state of tilings 
in favour of the defendant which the defendant 
had not urged, and which was contradictoiv to his 
case, and because the finding of the Judge was 
opposed to a proper inference which arose from 
such facts. SuBBXSWAB Ghose r. ('^oto Abiiol- 
LAH Mandal 8 B. L. B. Ap. 78 : 17 W. B. 818 

86. Judgment found- 

ed on errors of fad. The High Court reversed 
on special appeal a judgment which was founded on 
many errors of fact, aiid sent it back for a rc-trial. 
PooRNo CnuNDEB Chattebjeb V . Chunper Coo- 
MAB Roy 84 W. B. 171 

86. — Omission to am- 

etder important portions of the evidenee— Finding 
based on statements, not on evidence. The lower 
Court, in its judgment, having omitted to make 
any^ mention of certain important documents or 
their bearing on the terms of a tenancy which wore 
in question: — //eU,that, the lower Court having pre- 
sumably omitted to consider important portions of 
the evidence, the findings arrived at by it ought 
not to be accepted. Held, also, that the finding of 
the lower Court as to the plaintiffs* claim being 
barred by limitation, being based on statements 
without referring to any evidence to establish them, 
could not bo accepted. Case sent back for recon- 
sideration and fresh decision. Afpa Kaiaia Naik 
V. Mallu . I, L. B. 16 Bom. 477 

87, Decision of Judge 

not based on evidence given tn the case— Finding 
of fad when binding in second append. In a suit 
for ejectment for non-payment of enhanced rent 
the defendants pleaded ( i ) that they were per- 
manent tenants; (ii) that the plaintiff had no 
power to enhance ; (ill) that the enhancement by 
the plaintiff was unreasonable. The lower Courts 
hold that the defendants were permanent tenants, 
but wore bound to pay a reasonable rent Their 
decision was not based on evidence given in the case, 
but on what was termed a *' well-lmown distinetion 
between the sheri or private lands of an inamdar 
and the khata or raiyatwar lands held by recognized 
tenants.’* The exercise of certain rights of tinns- 
fer or inheritance, eta, were regarded as evidence 
of fixity of tenure at a reasonable rent On se- 
cond appeal by the plaintiff to the Hi^h Consit. 
it was argued tmit» the District Court having found 
as a fact, that the defendants were permanent ten- 
ants bound to pay a reasonable rent the ffigh Court 
in second appeal was bound by that finding. HeU, 
that the ease should be remanded for mm en- 
quiiy. No doubt if the appeal in the District 
Court were conducted as if all the facts recozded 

the l^bordinate Judge were admitted,the plaint- 
iff could not in second appeal question those fsotA 
But it did not appear that it was admitted that thl' 
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^ (b) Quisnovs or Fact— mfJL 

distinction dnwn between dierl and khata tenants 
was oorreet or that ereiy khata tenant, as snoh, 
ezeroised the rights doscnbed by the Sabordinate 
Judge. Under the oiroumstanoes, it was clear 
that the decision of the District Judge was based 
neither on erldenoe nor admissions, and was there- 
fore not binding in second anpeaL VisHVAifATH 
Beikajx Dhowdappa . I. li, B. 17 Bom. 476 

88. > — ■ — - ■ — OivU ProuAwt 

Code {Ad pV o/ 1882), m. 884, S8S'--Findings 
of fad didinguMoi from infereneea or eenduMioaa 
^ kne^nfennee of law whiek the fade found 
irers mouffuioiU to fuaUfy. It is well settled that a 
CSourt of second appeal, for the purpose of consider- 
ing the weight of the evidence is not competent 
according to ss. 684 and 586 of the Gvil Procedure 
CSode, to entertain a question as to the soundness of 
a dndiiiff of fact by the Court below. The first 
Court’s decision as to the effect of the evidence must 
stand final as to the facts. But the soundness of 
eonclusions may Involve matter of law, and may 
be ouestioned by a Court of second appeal A 
conclusion was dmwn by an Appellate Court affirm- 
ing the judgment of the first Court that the defend- 
ant had accepted as a binding obligation upon him 
a mortgage executed by hu mother, wito whom 
he was a sharer by inheritance in the property 
charged. A higher Apnellato Court, on a second 
appm, deddeoL that tnese conclusions were not 
warranted l^the facts found, and reversed that 
Judgment add, that the tUrd Court had not 
exceeded its powers under the above sections by 
leversiog the decision of the Court below. The 
expression ’’specified*' used in cL (a) of s. 584, 
first introduced into the Code by the Act of 1877, 
means ” specified in the memorandum or gropnds 
of appeal'* Durga Chowdhrani v. Jawdhir Singh 
OhowdM, I. L. B. 18 Oak. 28: L. R 17 7. A. 
122, foUowed. Ramoopal «. Shambkhatoit 

L L, B. 80 Oalo. 08 
L. B. 18 L A. 888 

■ 8^ Inference drawn 

from fading of fad. It is open to the Court in 
leeond appeal to question the soundness of an in- 
forenoo drawn from a finding of fact Bam Copal 
t ShamMaton, I. L. R 20 Calc. 93, referred 
to. XanBHA KiBBOBa Nioai a Mabomip Au 
i 8 0.W.ir.856 

. fdl, ^ t ■■ Finding of lower 

Cgnri baaed on mmoneepdan of ooideneo^Defed 
in fudgmeai of AfpdUUc Court. The finding on an 
lisne of a lower Appellate Court which is based on a 
misconception of what the evidenoe is, cannot be 
accepted in second appeal as a Im^ fl^ng on it 
Ooynm a Viteal L Xa & 80 Bom. 768 

41. Finding on ike 

aaidenae of eudom or uaage, maMg baaed on ir- 
fdeoani maUere-^Evidonee Ad (7 o/ 1872), a. 18 
•^Migdriad^Bemand. In suits by a landlord for 
^eettaent of purchasers from ra^ts having oi^y 


BFBOXAL OB BBOOND AFFBAL-csiili. 

& OROUNDB OF APPEAL-cofUl. 

(6) QnisnoHS op FAOt-eoafd. 

a rig^t of occupanoy on the grounds that the hold^ 
ings of such raiyats were not transferable without 
the landlord's consent the defendants pleaded 
custom or usagein support of the transfers. Ques- 
tions arose as to the character of the usage required 
to be proved in such cases and the nature of the 
evidenoe reraired to prove the usage. In second 
appeal the High Court upon an examination of 
the evidenoe relied on by toe lower Court of appeal, 
and on reference to a. 13 of the Indian Evidenoe 
Act (I of 1872) -^Hdd, that the finding of that 
Court on the e^tenoe of the usage having been 
mainly based or irrelevant matt^ the appeal 
was not properly tried and the case must be 
remanded for re-trial Womee Ohunder Chatter' 
ju V. Chundu Chum Boy Chowdhry, I. L. R 7 
Cak. 293, referred to. Palakdhari Rax v. 
Mahvirs . I, L. B, 88 Oalo. 179 

48. Proof of eue- 

ton^Mieeonoeplion ae to mode of proof. If a 
decree appealed against is based on wrong views of 
the law of evidence or on a misconception of toe 
canons which toe Privy Council and the High Court 
have defined as to how a special custom should be 
proved, the High Court will interfere in second 
appeal Desax Rancroddas Vxtoaldas v. Ra- 
WAX. Nathubrax Kbsabkai I. Ii. B. 81 Bom. 110 


In another case the Court on second appeal did 
not consider it open (whore the tower (tourt had 
found the existence of a custom) to arrive at an 
independent finding as to whether the evidence 
established the emtonce of such custom, Bax 
S iiEixrxBAX V. Khabshbdjx Nasarvanji Masaxa- 
VALA. I. Ii. B. 88 Bom. 480 


48. Bemand to (he 

ApgddcAe Courir''AdAiiiomd emdenu m Appdkte 
Court—Finding of fad upon eoidenee taken after 
remand~-Proeedwre the eeeond Court of appeal 
—CM Procedure Cok, 1882, ee. 668, 684, 55A 
and 687. In a second appeal, the High (tourt sot 
aside the decrees of the lower (tourts on the ground 
that certain issues raised in the suit were not oon- 


sidered by those Courts, and remanded the case to 
toe tower ^pellate Co^ for a proper decision of 
toe case. Tha tower Appellate Court took evidenoe 
on the issues not tried bmre and came to findings 


of fact on that evidenoe. Hdd, that the tower 
Appellate Court tried the case, not as an original 
ease, but as an appeal, and aotiim under the poweiB 
given to it took frm evidence. HeU, that on second 
appeal the High Court is precluded by the CMe 
of Gvil Procedure from going into footed and that 
restriction of power is not confined only to eases 
where evidenoe is taken in the first Com Copal ; 
Singh V. Jhabri Bai, I. L. R 12 Cak. 87, MkmeR 
Balkiehan v. Jaaoda Knar, L L. R 7 AR 76^ 
referred to. HMe v. Brogan, I. L R 7 iM. > 
Jfi, not followed. Bun PnesAD KwABt « Nijv. 
LalBahv . . I.Za&84(MtojN. 
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(5) QuisnoHB ov Fact— eonfd. 

44. ■ ■■ ■■■■ f. . Enhanced renl 

«ii irrigaied land— /mplfecl confroel. A cunindftr 
tondered to raijats on hia estate pottaha jiroyiding 
{inkr alia) for the payment of rent in which the 
land asBOBsment waB oonBolidatod with a water- 
0088 in roBpeot of certain land irrigated under the 
Kistna anicut This had not been aanotioned by 
the Collector under the MadraB Rent Recovery 
Act^ B. 11, but it waB found that it had been paid 
by the raiyatB for many yean. The Court of 6rBt 
appeal hem on this Snding that there were implied 
contraotB on the part of the raiyats to pay it HeU 
that the finding aa to the omatenco of an implied 
contract to pay the enhanced rent was a finding of 
foot, and must therefore bo accepted on second 
appeal SntiPAXAPV Rauanna u Malmkabjtjva 
Prasada Nayudo 1. li. B. 17 Mad. 48 

46. CivQ Procedure 

Code, 1882, ee. S84 and 688-— Inference of law 
which the fade found are ineufficieni to judify. 
Where the lower Appellate Court airives at a con- 
cluaion which ia an inference based upon an erro- 
ncouB view of law, the Judgment ia open to question 
in second appeal Lachmeewar Singh v. Mantoar 
HoBaein,I.L.JL19Cdle.2S3:L.B. 19 I. A. 48; 
Ram Gopfd Shamekhakm, I, L. B. 20 Cede, 93 ; 
L R. 19 1. A. 228. roferted to. Isean Cuukdxb 
Das Sarkab v, Bxseo Sirdar 

l.L.B.S4Galo.886 

8C.W.N.666 


46. CivB Procedure 

Code {Ad XIV of 1882), ee, 684, 686Seeond 
appeal-’Finding of fad by lower Court. One Ragho 
diod prior to 1866, leaving a widow Anpumaboi, 
and one Bon Babaji, who was Anpurnabu’a stop- 
son. On Ra^’s death, Anpumabai took pos- 
session of the land in question in this suit^ and mort- 
gaged it aeveral times. In 1879 she mortgaged 
it with poBBemion to the father of the defendants. 
Annumabai died in April, 1887, and in 1809, 
within twelve years after her death, the phuntifis, 
who were the sons of Baba] i, filed this suit to recover 
the land. They alleged in the plaint that Anpuma- 
W had been nanted this land her step-son Baba- 
ji by way of maintenance for her life, and they 
contended that, therefore, their right of suit did 
not arise until her death. The defendants jdeaded 
edvorse posseBsion. They contended that Anpor- 
^bai had held adversely to &baji and to his sons 
fmeplaintifb). NoevidenoewasgiYenbytheidaint- 
ins of the alleged grant of the land to Anpumabai 
^ her life ly way of maintenance. The lower 
^rt dismissed the suit On appeal the District 
dodge reversed the decision and passed a decree for 
the platotiffs. In his Judgment he said : t* The 
plaint states that Anpumabai had this land for 
Jwtenonoe, and, In the comi^ absence of even 
^ slighest Information about Babail and Rag^ 
J take tills to be the fact*' conflrmlim 
w decree, that tto was a flndiog of faetk with whioK 


(6) QuEsnovs ov Facy-^oimIA 

the High Court could not interfere in second appeal* 
BaIiRbisbka V. Govibd Bauaji AoAsns (1902) 

I. L. B. 86 Bom. 617 

47. — -- — Civil Procedure 

Code, e. 684 — Finding of fade. In a second appeal 
the High Court can interfere where there is no evi- 
dence to justify the finding of fact arrived at by 
the lower Appellate Court Peary Mohan Muk- 
BRJU V. JoTE Kumar Mukbhjer (1906). 

11 0. W. N. 88 


(c) Evidence, Mode ov dsauno with. 


48. Ewidance generally— Fnur 

tn legal preeumgiione from fade^Dteieion without 
legal evidence. A Judge in this country is Judge 
both of law and foot, but if in deciding upon the 
acts he deah improperly with the presumptions 
which the law would roiso, he commits error in 
law which tho High Court can oorroct in special 
appeal When a Judge decides without legal 
evidence, he commits an error in law. Bubnomoye 
V. Luchmbeput Doogub . . 8W.B.888 

49. Aeeumption 

made wiihoul evidence. Where an assumption u 
made by the Court without any ovidonco that is an 
error of law warranting a special appeal Hdimut 
Au Kbaddi fh Nyamutoouah Kbaddc 

a8W.B.a50 

Uphdding on appeal NiahutooltiAh Khaddi «. 
HimmutAliKhadim . .a8W.B.618 


60. Drawing unwar* 

ranted eondueUme. SpMial appeal allowed, and 
case remanded for re-trial, whore the lower Appel- 
late Court had drawn conolusions from the ovidonoo 
not warranted by law or reason, and had failed to 
try a material issue in the case. Mahabam Sbbuui 
V. Naxowbi Das Mahaldab 7 B. L. B. Ap. 17 


61. 

Code, 


CwH Procedure 


e. 684—Mbetantud error tn a firet Appel-* 
de CourVe finding wUJmt any evidence to eupport 
I Tho Court m first instanoe dismissed tho 
nit upon the ground that the right which it was 
irought to establish had been taken away by a 
compromise entered into by a guardian on behalf of ' 
m infant purty to former prooeedings. This m * 
evened by Appellate Court, whioh fie- 

ireed the daim, holding it unaffected hy the com- 
nomise, on the ground that the latter was, in fact, 
iontnry to the interests of the Infant. The High 
toozt, on a second appeal, sot aside this finding, 
here having been no proof that tho oompiomim 
m to the infant’s detriment, and affirmed the de- 
leo of the first Court HsM, that the H^ Court 
ightly reversed the deoiee of the first Amllato 
Sort . the above findings without any ertdenoe 
suimrt it, being a substantial error mfhepiu- 
“—Id good ground of second apped within 
Iff of B> 584» seb-B. (s), of the Chvil 
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(e) Eyidikoa Modi ov diauho wmt- ooiiii. 
Prooediro Godo. Hbmanta Kumari Dibi v. Bro- 
jvwDBO Kisbori Rot Chowdhry 

L L. B. 17 Calo. 876 
L. B. 17 1. A. 06 

68. - Error in legal 

eondiMtbfi or infennee from evidence. In a suit 
to onforae a right to sharo in the profite of a fortyi 
the defendant sot up an oxolusiTe title and ad- 
//eld, that, the dooieion that the 
[it*B poBseBUon had been adverse having 
been an inference from a fact in the Courte below, 
the ooneotnoBB of this as a legal conclnaion to be 
drawn or not waB a question open to second appeal, 
■nd the High Court was not proolnded from dMid- 
ing to the contrary. Laghmkswar Singh v. 
Manwar Hossein I. L. B. 19 Calo. 868 

!«. B. 19 1. A. 48 

68L - Offiteetbfi of 

AppeBale Court to consider presumption of fads 
material to case. When an Appellate Court ap^ars 
not to have taken into ita comudeTation a presump- 
tion of facta arising out of the ciroumstanooB in 
e^denoo, and materially affecting the decision of 
the case, that is such an omiBsion and defect 
(as. 364 and 372, Act YIH of 1869) as the Hi^ 
Court will remedy on apooial appeal by directing an 
issue. NlLATATCm V. VlNKATAGBALA MlTDAU 

1 Mad. 181 

8 . 0 . Anonymous 8 Ind. Jur. O. 8. 18 

6 . . — OmtsMon to 

draw inference. An omiBsion of the Judge Jo draw 
an inference from the conduct of parties relvd on aa 
evidenoe ia not an error of law with which the High 
Court will interfere in Bpecial appeal. Savx v. 
IBtuscaexus 1B6W. B. 608 

Doeumentarp 


Mme 0 --UoMfrudioii of doeument or inference 
lril|a drum from He ierm^ivil Procedure Code, 
Iti 0l0“^Quesiion of law. The question of what is 
the jpMjper inferenoe to be drawn from the terms 
of ^Aoeument is a question of law within the 
mbfiiqg of a. 684, Civil Frocoduie Code, and can 
be jfqnMieied in aeoond appeal. Gsookalinoak 
VU 4t it Matandi Chittiar 
1 ; I, L.R 19 Mad. 486 


Omiseion 


aoarijfg ■ Error in dedeion on the merits. 

Bvaiy» Jipga of a question of fact ia bound to 
talm |i;^ oonaiderationallthoaUegatlonBandpioo&i 
upon tim resold bearing upon that queation, aa well 
aa the material piesamptioDS Ariaing therefrom, 
and to Overlook them ia a dafeot in law. But be- 
fore audi defect oan oonstHuta a good and valid 
ground of special impeal,itmuBtbe of suohaohar- 
aotar that it may have oaused an error In the de- 
eUon of the oaae on the merito. Gumi Bowas 
% SiiaooPAL Paul Qbowdhrt • 8 W. & 896 
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67. 


Decision of lower 


Courts as to credit to be given to particular 
proofs. It is the province of the Court which has 
to decide iasuca of fact to detorxnino the amount of 
credit to which each particular proof offered ia en- 
titled ; and with the fair ozeroisc of its discretion 
in this rospoot by such Court, the Hi(^ Court, aa a 
Court of spocisl appeal, is not at liberty to interCeie. 
Mvtbra Doss v.Maoh Singh . 8M.W.807 


68 . 


Weight of rea* 


sons given for dexision. No special appeal will Us 
on a ground relating merely to the wei^t of the 
reasons given by the lower Appellate Court fbr the 
conclusion arrived at. Doorga Churn Snit v. 
Shamanund Gossain . . 18W. B;to876 

Or as to the Burth of testimony. Macxinzh v. 
JowahirMahtoon . 86 W. B. 187 


69. 


Weight of evi- 


denee-^Diseretion of Court under Act XL of 1868. 
Weight of evidence is not a point on which the 
High Court can interfere in special appeal, nor will 
it interfere with the discretion of the Judge in hot 
allowing a person to represent a minor. Dhoondb 
Baeadoor Singh v. Fniag Singh . 17 W. B. 814 


00. 


Qiving eredUta 


evidence. Where the lower Appellate Court has 
dealt with the evidence on both sidos. has weighed 
it, and come to the conclusion that one side ought 
to be believed, the giving in the course of his ob- 
servations a bad reason for believbag it is not a 
ground of special appeal. Skio Golam Sahotu 
Mohadio Lall Sahoo 18 W. B. 110 

81. 


Difference he- 
tween lower Courts on question of evidence. Where 
the first Court and the lower Appellate Court 
differ as to questions of evidenoe, it is not a ground 
of special appeal, nor are the parties enti&d to 
argue in special appeal whether the former or the 
latter ia ric^t. Tara Fbosunno Moioomdab v. 
Bibhonath Sirgab . 88W.B.344 

Reversing on appeal Bissonatb Seboab v. Taba 
Fiosonno Moioomdab . 89W.Bi488 

88. Qround for Usm 

erediUng evidence found nd to said. Where it was 
found, in special appeal, that the nudn grom 
Appall 


onwUohthelower Appellate Court had I . 
the evidence for the plaintiff and given ersdenee to 
the evidenoe for the defendants j&ad no eifslan^ 
the High Court ordered a oonaidBiatloD of the tfi* 

denoe. Ambbbun v. Ohibao Azi ‘ ^ nan 

84 B. 08® 

llAcnmi 


ft JOWAHIB 1 Lurook_ 


ea 


in, wUk mriiMM. ItbMia art . 
pmte Omnt oomniti mil mi «ior m 
wttli . OMB M the nidmM Mm UtM W .'****' 
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{c) "BrnmoBt Modi of dbaldto wiib— ecmtf. 
niftke his ooDolmioii <m the faots bed in lew» if he 
does not tieat the eyidenoo otherwin then leeBon- 
eb]y» he mves no xoom for epeoiel eppeel. Mobub 
Hatoov Vi Umatuii .18W. B.409 

64. Improper mod§ 

of diding with evidence—B^maiUL On ipooial 
eppeel it eppeeiing that the Judge had dealt with 
the oyidcnoe in the ease in an improper manner, it 
wee pointed oat, where he had oommibted errors 
end the case was remanded, that he might pass 
e fresh decision upon it. Ram Das Saha v. Mab- 
MAHDTX Dasi • 7 B, D. B. Ap. 4 

66. — JydgmfiU show* 

ing want of ctnwideratUnC^tf evtdencs. A judgment 
which shows on the face of it want of due considera- 
tion of eyidonoe and the introduction of foreign 
matters into tho case may be brought up before tho 
Hi^ Court in special appeal. Soobaj Kabt 
Achabjb V. Khoodbh Nabain Manna 

22W.B.e 

KOOLDXNPNABAIN SiNOH V. RUMMON SiNOH 

22 W. B. 278 

6A — - Civil Procedure 

Coict 1882, «. S84r--^rounda impugning findings of 
fttcL Edd, by the Full Bench (Pxthkbam, C. J., 
dissenting), that under a 684 (e) of the Civil Pro- 
cedure (Me it is competent for the High Court 
to entertain pleas in second appeals which impeaoh 
the findings of fact recorded by tho lower Appellate 
Court, on the ground that such findings ore conjec- 
tural, that they ignore the evidcnco, and that the 
Court has giyen no reasons for the condusions at 
which it aniyed. Where a lower Appellate C!ourt 
has drawn strained or unreasonable condusions 
from the eyidence or has discredited or disbelieved 
witnesses or documentary proof upon capridous 
or unsustainable grounds, or has stated no intdli- 
giblo reasons for arriying at its findings of f^t, 
the High Court may take notice of all such mattm 
in second ajmeal. FutUma Begam v. Mdhamed 
Aueur, 1, L. M. 9 Ctde, 809; Aeeaniididh y. Hafia 
Eidiammad Ali, L L. B. 10 Cak. 931 ; and Lot 
Mahomed Bepan y. ShoHa Bewa, 11 C. A B. 104, 
Kferrod to. Per Pxfhnbam, 0. J.— The TTigh 
(^urt is not at liberty in second appeal to look into 
the evidence in the cause for the purpose of ascer- 
tainmg whethef the lower Courts have found the 
ucts correctly, inasmuch as no question of fact is 
included in the grounds of appeal allowed by a 684 
Ftocedure Gode^ and it would seem 
that the intention of the L^gidature was that in 
snoU causes tho finding* of the lower Ciourts on 
jlucBtioiu of fhot shoulS be absolute^ final ^y 

BpeaM law” in d. (a) of a 684 is meant the 
U ood by "usage haying tho force of 

nw the common or eustomaiy law of the country 
wcoflunidty, and the clause is confined to cases 
u which the lower Appellate Courts haye dther 
uiseonslvned a statute or written document^ 
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or haye come to a wrong conclusion as to what is • 
the customary law of tho country or community, 
with reference to questions at issue between the 
partiea CL (6) can only refer to mistakes in law 
and does not extend the operation of d. (a). The 
term “procedure” in cl (e) means tho ^octice 
followea by the Courts in tho trial of cases, and 
cannot bo construed os including tho mental pro- 
cess by which a C!6urt comes to a conclusion upon 
a question of fact. Per Mahmood, J , — ^'rhat tho 
Legislature by framing a 674 of tho Civil Procoduro 
Code, intended to guard against such failure of 
justice as might arise from tho defoctivo or arbitrary 
exercise of the extensive powers possessed by the 
Court of first appeal in coses which, with reference 
to their nature, would be proper subjects of second 
ap^l ; and a judgment of a (>ourt of first appeal 
which folia short of due compliance with tho various 
clauses of a 674 is essentially defective, and may 
properly be made the subject of complaint in second 
appeal under a 684. Bamnarain v. Bhavmidin, 
AIL Weeldy Notes {1882) 104, and Sheoambar 
Singh v. LdUu Singh, AIL Weekly Notes (1882) 
158, referred to. The word ” procedure ” in cl. (c) 
of a 684 must be understood in its most generio 
sense, including all the rules contained in tho 
(Hvil Procedure (Mo or any other law regulating 
the investigation of cases by tho Civil Courts. 
When tho Court of first appeal, after having 
entered into the merits of tho cose, has considerecl 
the evidence and adjudicated upon the merits in tho 
manner required by a 674, t he mere circumstance 
that the conclusions at which tho CSourt has arrived 
ore erroneous or opposed to the weight of evidence 
will not justify interference in second appeal, oven 
though such conclusions proceed upon an impropev 
conception of the exact effect and bearing of tho 
case upon the mcrita On tho other band when 
the CSourt of first apml, while adjudicating with 
due compliance with tho provisions of a -(f74, 
arrives at conclusions upon the merits ignoring, my 
steps essential for justifying those conoluslona .of 
where such conclusions aro based upon evld^co^ 
inadmissible by law, or proceed upon an erroneous 
view of the legal effect of any material part of the 
evidence, or aro arrived at under a misconcepliDn 
either of the rules of evidence or of any other law, 
such conclusiona ^ough they pumrt to bo dis- 
tinct findings of fact, would lay tho judgment of 
the lower Appellate Gourt open to second nppMl 
under cl (e) of a 684, so long as the error was 
substantial enough to have poiisibly affected tho 
justice of the cose upon the merita Nivavh |^h 
V. Bbinzi tooH. Rhikni Singh v. Nivaw Bwoh 
I. L. B. 7 Aa 648 
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but objections to these findings most be restricted 
to the limits within which the origlDAl pleas in 
second appeal are confined. Nwaih Singh ▼. Bhiihi 
SingK L L,B. 7 AU, 649, referred to. Per Pimi- 
BAM, C.J., and Tybbill J.— Ss. 666 and 666 of 
the Civil Procedure Cbde are. as far as may be, 
incorporated in Ch. XLll of the Code relating 
to second appeals, and when the evidence for 
disposing of toe real issues in the case has been 
taken and exists on tho record, it is the duty 
of tile High Courts on the heai^ of a second 
appeal, to itself fix and determine such issues 
on the evidence on the record, and not to put 
' the parties to the expense and delay involved 
l^aiemand. Per Stbaiqiit, 687 of the Civil 

Iroceduro Code docs not mean that the provisions 
of C9 l relating to first appeals are to be applied 
indiscriminately or in their entirety to second ap- 
peids, and implies no warrant for the decision Sy 
the High Court of questions of fact in any shape 
or at any stage of a second appeal. Ramnarain 
V. Bhaieanidin, AU. WeMy NoIm 11882) 104, 
and Shioambof Singh v. LaUu Singh, AU. Weekly 
Nolea {1882) 158, referred to. Per Tybrxll, J.» 
The jurisdiction of Courts of second appeal in respect 
of questions of fact is restricted, in so much as the 
appeal may not be entertained on “grounds’* 
of fact, but under tho circumstances of s. 666 of 
the Code, no less than under the abnormal droum- 
stances contemplated by the ruling of the Full 
Bench in Nivaik Singh v. Bikki Singh, 1. L. R. 7 
AU. 649, the Court may take cognizance of omitted 
issues of fact^ and must determine them if there be 

In' cases w!Sm the Court still acting und^S^a%6, 
has been obliged in the absence of evidence on the 
record to supplement tho defect through the nipnav 
Df the Court below, its jurisdiction in respect of such 
evidence does not become limited thereby or hy 
reason Only of the circumstance that the evidence 
Is aoeompanied by a “finding” of tho inferior 
.pmrt^tne term ” finding ” being used in s. 666 
' ni its restricted sense of an answer to the proposi- 
tion referred for inqui^, and not for an awara of 
dedsbn of the issue oerore the Court BALXiSRXir 
«i J asodaKitab . I, Ij. B. 7 All. 786 

SSL I « ■ ■* Findinffi of fotH 

•^Ffoegknre of Ike High Count. Where the lower 
Appsliate Court has dearly misapprehended what 
the evidenoo before it was, uid has thus been led 
todisoaid or not give sufficient wd^^t toimport- 
nnt evidence^ and to give weiuht to other evidence 
to wl^ it is not entitmd, and hae thus been led not 
into any mere inddental inlstake^ but totally to mis- 
oonoeive the case, the H%h Court will interfsie in 
second appeal, though it is not the ordinary course 
of procediire for it to interfere in such oases witir ai^ 
oi iMt which have been arrived at by the 
lower App^te Court Fuitbriu Bxovic «. Ma- 
bqmbdAijsub. • Z. Xk B. 8 Oslo. 809 
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(e) EviDiNos, Modi of diauvo wits— eouML 

09. - Quealion of fad 

^Findinga on mdenee. The finding of a fact hy 
a lower Appellate Court upon eddenoe, a por^ 
tion of which was inadmissible, is not such a 
flndinff of fact as cannot be interfered with in special 
appeal Gubw Das Dbt v, Saubixuvaxb Cbwcb- 
XRBTJTTT 8B. L.B, A. O.B68 


70. 


doing 


wtighi to inadmiaaUde emdenee. Where the lower 
Appellate Court gave very great weight to evidence 
which ought not to have been treated as evidence be- 
tween the parties, and this error materially affected 
his judgment throughout, the High Court in special 
appeal hdd that mere had been a mistrial, and re- 
manded tho case for re-consideration. Rom 
Lallv. DindtalLall • 21 W. B. 867 


7L 


Error in law 


^Rejection of euidanee. There Is a material diffB^ 
enoe between a case in which a Judge has assigned 
one bad reason for believing or disbelieving a parti- 
cular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief | 
or a case in which, putting this particular piece of 
evidence wholly aside, enough remains to support 
the judgment, and a ease m which tho essential 
question, or one of the essential questions to be 
decided, rests umn the evidence believed or dis- 
believed regarded as of great value, or considered* 
worthless, for a reason which is unsound and un- 
sugbainable. In the latter case an Appellate Court 
can interfere on special appeal Hubo Fbosad 
Roy V. Womataba Dbbbu 

LL.B7 0ala888: 8 0.11.8.440 

72, - - Error in proea^ 

dure-^Finding of fad hy lower Court nd aiiagUd 
hy High Court where the Dialriet Judge, in eonae- 
auence of a mialake aa to a date, waa hiaaaed in 
aetding with the defendanl*a ewdenee. Where a 
Judge, under a mistake, thought that a bond, which 
was really dated 19th November 1886, was dated 
8th November 1886, and consequently treated the 
deposition of tho ^fondants in whmh he stated 
that the bond had been passed fay him a fortnight 
before he signed in the plaintiff’o account book as 
acknowledgment sued on dated tho 10th December 
1886, as ” false £fel% that, as the Judge must 
have been biassed by the strong opinion so fonned 
as to the defendant’s untruthfuness in dealing with 
the rest of the defendant’s evidence, there was such 
a substantial error in the procedure as o^t to 
preclude the High Court from accepting the Judge’s 
finding as condusive upon the point in dis piteL 
Decree reversed, and the case sent back lor 
decision on the merits on the evidence as it stm 
Hmanta Human DAi v. Brafendro KiahareM 
Chowdhry, 1. L R 17 Cede. 875 {L. R 17 L R 
69, referred to. Vibbsadbaffa b 

78l Bmr <» 

with ymlto. nf a d m ittf b i lH, cf ttUtn f 


( 11963 ) 


DIGEST OF GASEa 


SFEOIA^L OB SBOOND APPBAL-eoHU. 

5. GROUNDS OF APPEAI^-^oiiAf. 

(e) kviDiiroBp Modi ov Diunra with— eoiifa 

^ prpo/. Per Mabxood, li tho dntj of 
the Goorti when dealing with second appeals and 
in oonsidonng the ooncTusions at which tho lower 
Appellate Courts have, arrived, to consider whether 
or not those conclusions have ^n arrived at in due 
compliance with the rules of law ^veming the ad- 
missibility of evidence, and which involve questionB 
oftheburdenof proof ; especially in cases m which 
a title is asserted by a ph&itiff who seeks to oust 
s defendant and that defendant denies the title and 
Mserts that the plaintiff has no title at all Wau 
Ahmad Khan v. Ajuddia Kavdv 

I.L.B. 18A11.687 


74 Suit /or ejeeifMiU 

^Proof of UU^Inferenu UtU from acU of 
mmerihi^Finding of lowtr CouH tm tuck gues- 
(itm^Mixed gua^itm of hw and faet-^Finding of 
lad. In an ejectment suit the evidence of the 
plAintifi*8 title to tho propertv consisted of evidence 
of acts of user from which the Court was asked to 


infer ownership in tho absence of proof of a better 
title by tho defendant Upon review of the evi- 
dence the District Judge held that the plaintiff’s 
title was not proved. Held, that this finding, which 
was a mixed one of law and fact, was a finding wi^ 
which the High Court could not interfere on second 
appeal When, from the facts found by the lower 
Court, tho legal inference to bo drawn is certain, the 
Hi;{h Court in second appeal may correct erroneous 
conclusionB drawn by the lower Appellate Court. 
Where, however, tho lojjal inference to bo deduced 
from facts is doubtful, it is not open to the High 
Court in second appeal to interfere with the findings 
of the lower Court. A test which often presents 
iM to an English lawyer is this : Would a Judge 
mthdraw the case from a jury on the ground that 
there was no evidence of tne question to bo found 
upon, such as adverse possession or title, to go to 
them ? or would he, on the other hand, on certain 
fsets being establifhed, direct them to find in a 
Particular manner f In either of these oases it 
jrould be open to the High Court in second appeal 
to come to a different conclusion from the fewer 
Apltollate Court But where the question upon 
the facts and law is one which the Judge would fey 

befnrn fliA ij. i IP x. xi.- 


n the lower Appellate Court Laehmmaar 8mg% 
V. ^aaoiiwf Hosseia, L L.It.l9Cak. m : L. R. 
D Gppol V. ShamuihiUm, /. L. 

« Cak. 93:L.R 19 I. A. 228. referred to. 
KAJABAK «. Qaiiish Habx Kabshahib 

LL. a 81 Bom. 81 



( 11964 ) 

SPBCIAI^ OB 8BCOND AFFBAX^-eonll, 
6. GROUNDS OF APPEAL-coiilA 

(c) EviDBiroB, Modi ov dialdio wxfR— aonlA 

78. IHartgardofm^ 

deuce. Where the fewer Appellate Court’s judg- 
ment was not based on the whole evidence on the 
record (it having left some important evidence 
out of consideration), tho judgment was sot aside 
in special appeal, and the case remanded for re- 
trial Shuhdhabuk Mohumt V. Srubut Chumdbr 
Rot 88 W. a 180 

Abdul Rohmait v. Sovt Mixuatbsh Sahbba 

24 W. a 808 

MoHUB SlVOH V. JUGBUTTr Koosn 

24 W. a 207 

77. Diaregaird of em^ 

deuce— Error th law. A complete disregard of evi- 
dence which althou^ not conclusive and an es- 
toppel, is of such a nature that a judgment in 
opposition to it cannot bo allowed to stand, amounts 
to an error in few. Hbbba LaiIi Gdosb v, Kalbb 
Dass Mookbrjbb . 28 W. B. 06 

AbUMD CbUBDBB CnUOKBRBUTTT V. RUTNXSSUB 

Doss Sbb 26 W. a 60 

78. Irregular deal- 

ing with evidence. Whore an Appellate Court 
ignores the great body of evidence on tho record and 
^ces reliance on what can bo shown cither to be no 
evidence at all or which points almost exclusively 
the o^er way, and here it lays down, as positive 
dicta of law, points which are not law, the High 
Court would m justified in consideration such pro- 
ceedings as .errors of few, notwithstanding that tho 
Court below has ostensibly based its judgment on 
tho ovidenca Roof Nabainbb Koobb v. Rbssal 
Tbwabbb 24 W. a 110 

79. /Oiproper deal- 

ffip with evidence. In this case departing from its 
general rule in special appeals not to disturb the 
finding of fact arrived at by tho Court below, the 
High Courts seeing that^ on &o one hand, the Judge 
had misreprosenM the effect of the evidence in some 
important particulars, and, on the other hand, 
omitted to notice facts verv much in fevour of the 
defendants, considered itself justified in saying that 
his mode of dealing with the appeal hud led to 
material defects in the investigation of the case 
which had produced error in the decision off tne 
merits. It accordingly reversed his judgment and 
remanded the case for re-trial Shibo Soohdubbb 
Dossbb V. Chumdbb Kant Gkosb 21 W. B. 817 

Amw». BbFABBB V. HUBBBB MohUBKTO^ 
kae 28W.Bi»7 

80. Impropf end 

erronecne deeding wifA evidenee-^Error^ •» lew. 
The investigAtfen of a case upon a portmn of the 
evidence, exciuding the other portion under a mis- 
taken impression mat it was not legal evidence, but 
oonjeoture, is an investigation erroneous in law# 
and is likely to produce an error in the deoision ot 

theoaseraitsnMts. The mode in whioh evidenoo 
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(e) IBmmKcm, ModiJov dialdto wixb— ^ eonli. 

M to be dealt with difloiUMed. Mathuba PAimir. 
V, Ram RvgbaTbwabi 

8B.Zi.&A. 0.106: 11W.B.48B 

8L *■■■ Poftfol eoiMt- 

deraUtm of eetdenee. It ie a ground for special 
appeal* E the Appellate Court wegards one ride 
of a case, and turns its attention excIusiToly to tiie 
evidence on the other ; but it is no error of law 
merely to pronounce no objection upon the evidence 
on the former side. Dxo SuRuir Foort e. Maho- 
udIbicail .... 84W.B*800 

8Bi Oroumd for set* 

ting oMt deetMon on faets. The lower Appellate 
Oourt has quite as much authority to dedde upon 
facts as the Court of first instance* and the ffigh 
Orart is not at liberty to interfere with verdicts 
sotting aside judgments of the Court of first in- 
stanoe* simply bmnso such judgments are more 
detailed or even more satisfactory on the evidence. 
Doibo CBuroxB Roy v. Wooma Motbb Dbbia 

18 W. B. 881 

88, Doonmentary evldenoe— 

Sotuona for refeding doeumeniary eoidenoe. The 
reasons of a Judge for not giving any weight to 
documents oflered as evidence cannot be questioned 
in special appeal Munbb Duty Siboh v. Camf- 
BBU. llW.B.a78 

But MS SUBOSUTTY POSSXB V. UmBDCA NuKD 
Biswas 84 W. B. 198 

84. Finding as to 

sufieieney of docummUiry evidtnee. Per Baylby* 

' J.— The omission in the first Court to enquire or 
moify in the judmnent as to wheth^ a pottah* 
whidi is admittemy 100 yean old* and which is 
supported by the evidence of old witnosses* comes 
from proper custody or not^ is not a sufficient 
reason to invalidate the finding that the pottah is 
proved; nor is it a defect in the investigation 
afEoeting the merits of the case which would justii^ 
the interference of the Hi^ Court in special appeal. 
Per GxjOVBB, J.— The question as to proper custodv 
is not in issue* the judge having found the pottah 
proved the evidence of witnesses. Buddxood-, 
DiBBSL GolaxFbbb . . 17 W. B* 879 

88,. Error of Jndgo 

Ml not yMsg fropsr effect to emdones. In order to 
support a contention ^t the judgment of the lower 
Appellate Court is erroneous in law because the 
Judge has failed to rive proper effect to the docu- 
mentary evidence adducM* it is necessary for the 
special appellant to diow not only that the evidence 
is calculated to support certain condusionB* but 
that these condnsfons alone flowed from it Ssax 
N hRAnriikGouBTOBWABDS 80W.B.197 

88. — » Finding as to 

gmnineness of dssd from copy pat ta emdemes, 
Tim finding of a lower Appdlate Court pronounckg* 
on evidence^ on the gdiuineneH of a deed on the 
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production of a copy (the original having baeii 
lost) is not open to interference in special appeal 
BnuawAir (Jhubdbb Babbbjbb DmoinrA 
Dbbxa 8 W. B* M 

87. Finding as h 

genuineness of doeumeini. A decision that a docu* 
ment was not genuine cannot be interfered with on 
special appeal Tara Fbosubko Mojoomdab v. 
KshoNathBibcar .88W. B*144 


Reversing on appeal Bissovatr Siboab v. Tara 
Prosokbo Moeoomdab . 88 W. B. 488 

88. Use of proto- 

hUUies against dtreei eridefiee. 'Where the lower 
Appd^te Court metdp ^ the appearenoe of a docu- 
ment discarded the evidence of vntnesses who testi- 
fied to the making and signing of it* the High Court 
reversed its decision* on the ground that proba- 
bilities which are useful as aids in considering the 
true value of direct evidence can sddom be safelj 
had recourse to abne for the purpose, of entimly 
invalidating direct evidence. JjAtxah Jha a 
Tullbbmatool Zuhra . 81W.B.486 

89. Erroneous and 

unnecessary presumption of faeL Where the Court 
concluded against the genuineness of a document 
on a presumption erroneous or one which did not 
necessarily arise his decision was sot aside on spe^ 
appeal Azjoo Bibxb v. Koohjo Birabbb Lau 

19W.B886 

WiSB V. Rubaa Khatook . . 19 W. B 809 

Qofal Chuhobr Ghosh v. Tdioowrbh Mohdul 

19 W. B. 840 

Mwotr Baboo v. Kbraiott Alx 88 W- B. 408 

90. Oomiparison of 

sigmdures in unusuai manner hading io erroneoes 
oandusion. Where the lower Appellate Court 
relM on a comparison between the signature in a 
mortgage-deed and the signature in a vakalatnama 
and it appeared in special appeal that there were 
very considerable discrepancies between the 
natures* the Hic^ Court (departing from the orw- 
ns^ asBumptiMi in such oases that the oomptfhoB 
had takm place in open Oourt before the p>^ 
in the usuri way) concluded that the compsrioM 
had been conducted in some way which l ed the 
bwer Cburt into error. They according' 

its de^on and remanded the ease m re-tasL 
Fbooxibb Bdbb V. Gobxbd Geubdhr 

ttw.asr* 


M. JbMfptoiiarrM* 

■jChmforitimcfngnalmiB OnHUOtol w M** 
n a srit for rent the defendant pleaded 
nd put in evidence receipts for ue rent elsi>^ 
le Court of first instance ttbeUeved m ^ 
enoe and gave a decree for the phhrtlB W 
ndge on aroeal oompaied the signaAia^ ** 
lafaktlfl on the reedpts trtth his sfgnririo to 
oonment notin evidence in Bm oaae» end 
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(c) Bvn>iHci» Modi ow diai^ho wixe—cohAI. 
the decree and dismitted the suit Hdd, that the 
dedeion of the Judge, proceeding upon the point aa 
to the credibility and weight of evidence, could 
not be objected to on special appeal Rax 

SoONDUB SlBCAB V. KI 8 TOBAO Baq 

ManlL82S: BHajASl 

92. Reeeifdt for renf 

^ivU Proudwe Code, 1859^ «. 372^Erw in 
invutigation of cue. In a suit for anraais of rent 
the defendant jfleaded payment and Sled fcoeipta. 
The Ocdlector distrusted the mceipts, and gavo 
t decree in favour of the plaintiff saying that as 
to three of the receipts egfmee had bMU given 
which he did not believe; and that with respect 
to the other receipts no evidence had been offem. 
The Judge, on appeal, reversed the decree, and 
gave a decree in favour of tho defendant, express- 
ing an opinion that the distrust of the evi- 
donoo in support of the throe receipts was without 
Buffleiont reason. Held, that, with respect to the 
receipts in support of which no evidence had been 
effort the i^mtiff was entitled to a decree for 
the rents to which they applied, and that the 
finding of the Judge tmit such rents had been 
paid without any evidence having then been given 
d such payments was an " error in the investiipi- 
tion of tho case ’* which had produced error in tho 
decision of the case upon the merits, within s. 372 
of Act Yin of 1869, and was therefore ground of 
special appeal Mohuv Chunder Dhub v. Kidob 

MBr8li.88I: 2 Hay 418 

98L Miaaippnhennon 

o/, and imgviaf dealing istfA, eoidefiee by Appel- 
late Cenarl^-Qround for reveraing deciaUm. Whon 
the lower Appdlate Court misapprehended the 
documentary ovidonce, mistook the statements 
of witnoBBOB, and without recording dearly its 
reasonB for doing so sent for documents which had 
not boon put in evidence befi^ro tho first Court, 
and also came to tho oonduaion that certain docu- 
ments whose authenticity had boon sworn to were 
fabricated merely because their appearance seem- 
ed to indicate this, the Hi(^ Court in special appeal 
IcU that the case had not been properly tried, and, 
roveming the decidon of the lower Apellate Court, 
lemnd^ tho case for re-trial, excluding from the 
evidence on the record the evince whim had been 
^ived in the appad stage without any reasons 
mg recorded for its admdasion. Nowab Khav 
BR uaHooBATsDoBs • ’.MW.&ATA 

^ : — Error in lots— 

NMconrimcfioB of doonmanL The misoonstmotion 
ef a document is an error in law sufficient to form a 
fmd of appeal. Odxi Nabaix v. MamBHUB 
BnxSiHQK . AgMF.B6B:Bd.l874^88 

BA - JftisosalniefMMi 

mrding the words of a doomnent on which It 
VBlisB puts OM term lor anothw, it is a rnfsoonstroo- 


(e) EviDnroB, Modb of dbaldto witr— could. 

tion "affording ground for special appeal,*' but 
where for reasons given it places a particular 
boundary mark in a particular spot, its decision, 
evm though wrong on tho facts, would not be a 
mlBoonstmctbn unless incompatible with tho word- 
tog of the document. Kalbb Churn Pattub e. 
Chuhdbb Ckubh Mundul. . 9 W. B. 866 

96. — Miaconriruelion 

of dooumanla. Per Aikxan, J 8emble r That a 

ground of appeal to tho effect that the lower Appel- 
late Court hu misconstrued a document is not one 
of the grounds of second appeal contemplated by 
s. 584 of the Code of Civil Procedure. Rudb 
Prasad v. Baijnath . . I. L, B. 16 All 867 

97. QufMion of feed 

— Brronaoua um of admiaaion by lowef Courta. 
Tho High Court, in special appeal, interferrod with 
the concurrent finding of the first Court and the 
lower Appellate Court on a finding of fact, whore 
the ileoision turned entirely on tho construction of a 
written admission which had boon wrongly under- 
stood. Lalla Ikrit Lall v. Mahoxbd Lallza- 
XAH I8W.B.447 

98. Midaka aa to 

meaning of evidence — Miaeondruaion of document. 
The misoonstmotion of a document which is the 
foundation of tho suit, being in tho nature of a con- 
tract or a document of title, is a ground for special 
appeal, although not named in Act VIII of 1869, 
8. 372. But a special appeal docs not lie because 
of a mistake as to the meaning of some portion of 
tho evidence which is in writing, if it is oonneoted 
with other evidence affecting its construction. 
Nowbut SiiroE V. Chuttbe Dhabbr Singh 

19W.B.282 

99. Error in eon- 

alruetion and deeding with aeda ceriifieala. A Judm 
is l^und to give fidl effect to the terms of a sue 
certificate ; and when ho proceeds to limit tho effect 
of that 0 rtiftoato by cortain inferences and enn- 
olusions drawn from other documents, he does 
that which he is not at liberty to do, and commits 
an error of law which it is in the power of the High 
Court to remedy on special appeal. Moorbya 
Hubuokbaj Joshib V. Rax Lall Gomashta 

14 W. B 486 

100. — Conatmdionof 

depoaitiona of witneaaaa. Tho constraotion of the 
deposition of witnesses is not a question of law, and 
thMrfoi. not . gnmnd of ■peoial .ppmL HmKOT 
AtJ TTwinn* |h NTmOTOOIUB KeADIM 

S8W.B.SS0 


U^UUng 00 wpad. Niamotooijah aupm 
; TfwwMA. , Sft S* 019 


lOL 


Uoiirirvcfibii of 


pomnouf of fooL When tho oondusion 


il the lomr Court net^ not only 

he ooDtoali of » doonuBUt ioTolTiiig the gmetion 
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of its ooneot oonitraotion, but also utoh all tho 
faotaof theoaseandthowholocouduot of tho part- 
ies NeM, that it was not open to special appeal 
Buvosbu Dhub Mahata v. Mudhoo SoodOk 
Gbowdhby ..S8W.R.406 


lOS. 


-- Jkeuum wiB* 


Old tufieUnt emdencB, In a suit on a kabuliat, the 
Court of fint instance found that tho kabuliat had 
not been signed by the defendant, but by a third 
party, and that there was no evidonoe that such 
thiid party was authorised to sign it. Tho Judge 
on appeal xeyeiBod tho decision. NsM. that the 
deoimn of the Judge holding the defendant re* 
sponsible for the signature of a person of whose 
authority there was no eeidenoe was erroneous 
in point of law. and was a ground of special appeal. 
SWAM GsABD Btbaok V. Buboo Obubdbb Cbat- 
Marsh. 666 : 8 Hay 068 

Finding of fa/U 


loa — 


Of to Ameen’s reporf. Where the lower App^ate 
Court ^ds as a fact that the Ameen’s report is 
untrustworthy and his map wrong, tho finding 
cannot be interfered with by the fii^ Court in 
sneoial appeal. Sbbo Dyal &boh o. floDOxursoK 
^ S4W.B.848 


104. 


Omisnofi lo 


record optntoii on etadmee. The omission to record 
an opii^ on one of many items of eyidence (ey.. 
an Ameen's report) is not such an error in law as to 
come within the scope of the proyisions for special 
appeals. Buhdhoo 8ooKOOiiAinr e. Jot Fbokasb 
SSm. . « . .W.H1864^867 

HmMUT Axj Khaddc v. NyamutoolEsh Khadim 

88W.B,860 



- Enky tk oe- 


lOA ^ 

tmmd book^Error m law. The improbabilitY of 
pla intiff haying rcceiyed payment for one bill whilst 
another and older one remained unpaid was no 
nason for the Judge refusing to consider tho oyi- 
li ftfira adduced by j^aintifi In support of her de- 
mand. and his not haying done so was AsU to bo 
an snor of law. So also the Judges haying entirely 
ignoi^ the eyidenoe with regard to an entry in the 
plsfotifi's day-book on which the first Court de- 
cided the case was AeU to be an error of law in the 
inyestigation and a proper subject for special 
annesL Dabdibo Dbbbb e. Hubbbbbub Moosxrp 
. . . 18W.B.68 


106. 


DocumaiU i m- 


praperlu adoMtd. Where a Judge is influenced in 
his estimate of parol testiiiiony w the result of his 
consideration of documents which he ought not to 
haye dealt with as eyidenecb there was hud to haye 
been no proper of the ease. Hie High Court 
on speoim appeal remanded the case. Bodoxatb 


BPAOXAL OB nOOBD APPBAL-mmiM. 

& GBODNSS OV APnEAL-emlA 
(c) EvzDBiroib Modb op dbaloto wxeb— coafd 
Pabootb V. Ritssiok Lall Mitybb 0 W. B. 874 
PUBAV CnuVDBB Gbattbbjbb V. Gbibb Gsi«. 
dbbGbaitbbjib . 0W.B.460 


107. 


Awi. DdmM^Wordi 

of dedieaUonr^uond oppool^onakuaum of docs. 

muik-Qroandi. Whereadooumentoftiti(% which 
was the foundation of the whole of the pl^tiiTs 
elaimin the suit^ was misconstrued by the Lowsi 
Appellate Court Held, that it was open to the 
High Court in second appeal to interfere with the 
findings of the Lower Appellate Court arriyed et 



SUNDAB kUjVUD 
(1905) 

108. 


lAB V. 


Basubta Kumab Rot 
OO.W.ir.l64 

Oral ewidenoe — of 
opinion heUmon lower OourU ae to eredibHitg if 
witneeeae. Where the Courts differ as to the credi- 
bility of witnesses, such difference does not form s 
ground of special appeal. Sbbbxaitc Ghosb a 
Bbuwav CmnnoBB Sb» . . 84W.B19 


109. 


Ftndfoy'ii to 


makritdkg of epuknee or wUnoeeu. Thoii|^ a 
Judge has a ri|^t to say that in the absence of a 
witness he oonsidem material he cannot gife the 
plaintiff a deoree. yet where ho stated that onlesia 
certain witness (from, whom the plaintiff had got a 
conyeyanoe which it was necessary for him to note) 
attended and gaye eyidenoe the plaintiff ooula hate 
no right whatoTir. his decision was AeM to be wrong 
in law and was set aside on special appeal. BaX 
Dbuv Bavbbjbb V. Rax Nabazn Mookbbjib 

UW.B8U 

UO. ^ Dieenmeg 

wUnesees for geiund reaunw^Efror in Xsia Ibr 
the lower Appellate Court to discredit wi tne mM 
merely for general reasons not affecting the parti- 
cular credit of any indiyidual deponent is to ocnniiiit 
an error of Uw which can be the subject of a. special 
appeid. Shio Pubssux Paxdbt v. Bbuit Pi^y 

94W.&8Ba 

IIL DiMiefaf^ 

new 09 inleruted party. A qpeoial appesl wfil 
lie merely on the ground that the lower Appww 
Conrthas dishelieyed a witness by mason of hi| 
being an interested person or for any other reeiqD 
within its discretion. PwABXAXAm Doee WTO 
«.MUDDUirMOHUirGBUOXBBBOTTT 6W#B8W 

llA , 

give reaume for hdiemng wUmem dMeNiW V 
lower CoorL The omission ei a loww Appdbfo 
Ckmrt to give its resaons for bstieirlng wltniiM|^ 
belle^^ ^e first Court does not osne Wps* 
ground of special meaL 
Dosau Bi RAJifSHOBB Paul • 
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BPSOlAli OB BBOOND APFBAXi^Hxm(i. 

0. GROUNDS OF AFPEAL-miA 

(e) EviDBiroi^ Modi of DiiUNO witb— 

Nor the omuaion to giro naaonfl for confizming 
the deoiikm of the lower Court. Skaku Mohamio 
tf. Fbodbav Palbs , 6 W. B. 178 

USL Omission to give 

reasons for hdieoing wUmssss, No gener^ rule 
con be laid down as to when the reasons should 
be stated by an Appellate Court for helieving one 
set of witnesses rather than another; and the 
omission of a lower Appellate Court to state such 
ZMons is not a ground for special appeal. Sbum- 
SHUBOODDY V. JaB MaHOMBD SIXDAR 

81W.B.860 

MusDOomTinnssA e.^oxHY SnroH 

B4W.B.806 

114 , OmMstofi to re- 

mind w&neaa of former eonirwy sMsmen^Rsfer- 
enee to stokmenJt in judgmenL When witnesses 
under examination make statements which are eon- 
traiy to statements previously made by them, the 
Court ou^x to draw their attration to the oontza- 
dietion ; but an omission to do so does not make 
the judgment bad in law, because he has remarked 
en those oontzaiy statements in Ids judgment. 
Shah LazAi aUas Shama «l Ahubtii LaUj 

24W.B.818 

115, PuUingonnBof 

proof on wrong party--^IrreguJarity affecting merits 
••Error tfi tow. A suit instituM in the Court 
of the Principal Sudder Ameen was transferred 
under a 6 of Act VIII of 1869 to the Court of the 
Munsif, who took further evidence, and dcx^eod 
in favour of the plaintiff. The defendant appealed 
to the District Court, on the nound (amongst others) 
that part of the evidence had boon taken by the 
Fdnci|)al Sudder Ameen ; and the District Judge 
Kvers^ the Munsif *8 decree, not on tins ground, 
hut on the merita The plaintiff tiien appealed 
to the High Court, objecting that the suit had boon 
illegally decided by the Munsif, upon evidence re- 
corded by the Principal Sudder Ameen ; and that 
the onus of proving the bond fides of the transaction, 
which was the subject-matter of the suit, was thrown 
by the District Judge on the plaintiff, instead of 
on the defendant, who alleged the want of it. 
odd, (i) (hat the Munsif’s having used the evidence 
recorded fay the Principal Sudder Ameen was only 
an irregularity which was waived by the plaintiff 
not requiring the witnesses to be examined again, 
nnd prooeedmg with the suit^ and producing other 
witecsses to fao examined in support of his claim ; 
and as this irregularily did not affect the merits 
of the case, the decree of the Munsif being in the 
Pontiff’s favour, it was not a ground for reversing 
^ decree on special appeal ; (li) that the onus was 

thrown tiie Judge upon the plaintiflf in its 
Pjopw wnse, and so as to be an error in law, as 
^ did not hold that the defendant was 
mmied to sueoeod without givfog any evidenoe, 
th. phintifl dlqmndU«Mai«iU(m of tho 


BPSOIAL OB HBCOnn) AFFBAL-eoirftf. 

B. GROUNDS OF APPBAIr-eoilif. 

(e) Evronwon, Modi of diauno with— eofUd. 

want of bond fides. Naraxbuai VnuBnuxAMDAS 
V. NaROSHANKAR CkANDBO SnARKAR . 

4Boin.A.a9Aj^ 

116. Admisiioii or rejeotion of 

ovidence — Error in admission of document in- 
sufflcienilg stomped. An error in the admission of 
an insufficiently stamped proniiiwury note was held 
not to bo an error affecting tho decision of tho case 
on its moritfi. Makbul Ahmau v. Ivtikuarun- 
mssABiaiJii .... 7N. W. 184 

117. Order under s. 

20, Stamp Ad XVIII of 1869— Discretion-- 
Oround of special appeal A District Court retused 
to allow under Act XVIII of 1869, s. 2t}, an insuflli- 
oiently stamped document to be admitted on pay- 
ment of the full amount of stamp duty, and the 
penalty, on the ground that it was wilfully oxociitod 
in fraud of the stamp law. Held, that tho High 
Court could not in special appeal question the cor- 
rectness of tho District Court’s refusal. Pendse v. 
Malse, 3 Bom. A. C. 94, commented on. Gam- 
bhirmalv. Chbjmal . . 10 Bom. 400: 

118. Error in ad- 

missum of secondary evidence. Whether scoondary 
ovidence is admissible in the place of primary is a 
question for the determination of tho Court which 
tries the case on its merits, but such determination 
is open to special appeal, if it is come to without 
evidenoe at all, or without evidonoo legally suffi- 
cient. GhUNDBBXAXT GhOSB V. SnoWDAMIKBB 
Dbbza .... OW. &617 

119. Refusal to ad- 

mit secondary evidence of tost deed. All that it 
would be right for the Court to ro(|uiro for tho pro- 
tection of the revenue in cases where a lost deed was- 
shown not to have had a stamp would be that the 
same money should be paid, before admitting 
secondary ovidence, as would have to bo paid if 
the deed itself wore produced. If tho Court does 
not do that but allows secondary evidence to be 
given of the contents of tho deoil, it is not an erros 
which affects the merits of the decision or is a 
ground for special appeal. Haran Chundib 
Bhoorii V. Bdsbigk Chubdbr Nxooy 

8OW.B.08 

IBO. Refusal to allow 

additional evidence— DUerdwn of Court. ^ The 
parties in an appeal are not entitled os of right to: 
pot in additional evidence, 'Ihe Appellate Court 
allows additional evidence in certain coses, but a 
spooial appeal will not lie in tho event of tho Court 
refusing to allow it Golam Muckooom v. Hafbez- 
7 W. B. 488 

Kdupo Singe v. Thasoob Singe. 

16 W. B^ 428 

^ 6 '^ , Refusal to allow 

addiHonal svidenee— Civil Procedure Code, 1859, 
s. 356. The High Court on special appeal cannot 
interfero with the refusal of a lower Court to oomp^- 
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(e) EviDiHciA Mods of diauvo with— - eofifd. 

with an application, under ■. 366, Act Vlll of 1860, 
to file additional exhibits. Moxsn Ghundeb Shah 
«. Shoshxx Mookhxx Dxbia. . 0 W. B. 106 


188. 

dtlfonol 


- Taking of ad- 
Court — CivU Pro- 
18S2)f s. 568, Where the 


evidence h\ 
ceiure Code (Adi 
lower Appellate Court allows additional evidence to 
be taken, though it is not satisfied that tho evidence 
is necessary under cl. (a) or cl. (6) of a 668 of t^ 
Gode of Civil Procedure, the High Court will inter- 
lore on special appeal; but where this does not 
ap^r to bo the case, and there is simply an 
omiSBon on the part of tiio ApTOllato Court to 
record its reasons for allowing additional evidence 
to be taken, the High Court will not interfere. 
Hafis Abdul Kubbim v. Sbi Kissbh Rai 

I. L. B. 11 Galo. 180 

18 A Omiuhn to give 

for admieeion of addUional evidence, A 


sued B for rent, making 0 a defendant : the suit 
was dismissed and A appealed. Then C sued B 
for rent ; A intervened and was made a defendant; 
a decree was passed in favour of (7, and A again 
appealed On appeal tho Subordinate Judge tried 
both suits on the same evidence though there was 
evidence In the second case which was not before 
the lower Court on the hearing of the first. Hdd, 
that he should have recorded his reasons for doing 
BO, but that tho judgment would not be sot aside 
<m that ground, it not appearing that tho party 
taking t& objection had boon prejudiced or that 
it had been raised before the Subordinate Judge. 
Fbahbatb Sakdyal V, Ram Coomab Sabdtal 

8G^B.88 


184. 


Improper rejec- 
tion of evidence 


kitm of evidence, Theimi 
afiectipg the decision of the case on the merits is 
an error in law which may be set aside on spedal 
smoaL Hubo Chuvdib Cbowdiibt v. Gobikd 
CbuvdxbMoitbxb . . 17W. B.866 

18A 


evidence which ought to have been adm\ 
for interference. The fact that the Judge may have 
lejected evidence which ouf^t to have Mn received 
and considered does not warrant the High Court in 
interfSering to set aside an order of such Jndu^. 
iVlinUTAGEBLLA ChBTTI V, PaBYATAMMAL 

a Nad. 418 

180. Admieeion or 

r^eeBan of emdenee-^ivd Procedure Code, ee. 584, \ 
5i8--^Appecdr^Admi§ewn of addUienal evidence in ■ 
appeBdr-^DiecrOkn of Cottrf.hTlie refusal an ; 
AppeUate Oourt to exerdse the discretion vested 
in it by a 668 of the Oodo of Givi] Procedure, with 
lespeot to the admimion of additional evidence, 
wow be an error or defect in procedure, within 
the meaning of a 684 of the Gooe, because a 668 
distsaotlv implies that discretion must be exerciseA 
Biitateriisa],in the exerdse of discretion, to admit 


(c) Evedbxoa Modi of dialdto wish— cewdA 
additional evidence is undoubtedly not such an 
error or defect. Rak Piabx v. Kalu (1900) 

I.L. 8,88 AIL 181 

. : : Leaving out an 

mportant porUan of emdeneeSnhaneemmU d 
rentrSheudi Ndkdi-^Bengdl Tenancg Act (VIII 
of 1885), e. 28~~-Evidenee, Enhancement of rent 
under the Bengal Tenanov Act must mean an 
enhancement of the same kind of rent. A conver- 
sion of naldf into hhadli therefore cannot be regsrd- 
ed as an enhancement within the meaning of a 29 
of that Act. Where the Subordinate Judge left 
out of account an important portion of tho ovidenoe 
relied upon by tho plaintifi HeU, that this was an 
error of law and a ground of second appeal to the 
High Oourt. Hassav Kuu Ksan a NAXOHBBfix 
Nonia( 1906 ) L L. B. 88 Oslo. 800 

j Cfdl Procediirs 

Code, e, 584r-^econd appeatr-^Sxclueion of evidence, 
an error of law^vQ Procedure Code (Act XIV 
of 1882), e, 584, Where in a rent suit, the Court 
of first appeal found as a fact that a certain amount 
WM pmble by the tenant, as rent JIsU, that the 
High C»urt on second appeal can set the find- 

the settlement prooeodingB £om its consideration 
a^ disrmrded the ovidenoe of road-cess returns 
1>7 ^ tenants, and thereby committed eixon 
of law. Mobxm Geabdba Rot a Kau Taba 
Dbbya( 1907) . , 110.W.N.108e 

189. Where in s 

second appeal the question was whether certain 
lands appertained to plaintiff's tenure v—Sdi, 
that a fi ndin g of the lower Appellate Court thereon 
which amounted morety to an onression opinion 
could not be accepted as a finding gigpimii^g fhe 
finding of the First Court and, further, that the 
lower Appellate Court had erred In law in 
rogardinff certain evidence without giving snfliolent 
reasons for rejecting it Tbuloxya Babi 
a Kau PaosAinrA Ghosi (1907) 

UO.W.N.880 

e. OTHER ERRORS OF lAW OR PROCOBDUBR 

(a) Affbalb. 

L Appeal wrongly admlttsdr- 

^~;Ofdere and proceedinge thereon wUhevt furUdk^ 

< w Where an appeal was allowed from an order 
lejMuog a review, and other acts and proceedinii 
^k place based on such illegal order, the HA 
Court s et aside aU the proceedings In special anpoiL 
Jbwuw Bmn a Budduv Muxdul 

9Er.N4M 

8. 


— AfPtdtA 
owl teAM wMoMt iUftcHM tJut* ... .j i f w l 
AltiKniA Art ZZm tt 1881, » 88^ btirtl " 
•Spe.1 nom u otdw «r dMUn bmm 
iogitatad «idw Art XI7rt 188K 
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A OTHER ERRORS OF LAW OR FROGE- 
DURE-coiBA 


A OTHER ERRORS OF LAW OR FROGE- 
DURE— coiilA 


(a) AppiAiA-^eoneU. 

•n appeal was made in such a case, no objection 
taken, and the appeal decreed, the High Court re* 
fused to interfere, the lower Appellate Court’s 
decree living giyen the plaintiff what the first 
Cdurt ought to have given. HvBDYaL Simn v, 
Kunbya Lall . 18 W. B. 847 


A Appeal heafd ex . 

parte wthoxt reapandetU being aware of hearing 
^AppUoatian far rehearing barred before he wae 
aware of decree againai him — Civil Procedure Code^ 
M. 560 and 584{ey-Limitation Act, 1877^ 3eh. //, 
Art. 160 — Power of ffigh Court to interfere on 
special appeal. Whore an appeal was heard ex 
parte by a bwer Appellate Court and the decree 
of the Court of first instance reversed in the 
absence of the respondent, on whom notice of 
appeal had not been duly served, and who was not 
aware of the proceedings till after the time for 
applying for a rehearin|s under a 660 of the Civil 
mcMure Code and Limitation Act, Sch. II, Art. 
160, had expired Held, that the High Court in 
second appeal had power to interfere under a 684 
(e). Civil Procedure Code. Balaji Rau v, 
SiTHABBOY . . L L. B. 19 Had. 414 

A Order rejeeting 

appeal not presented in time without suficient 
cause for delay— Dteereltoii of Judge-^Exerdse of 
discretion not to be interfered with. Where an 
appeal has been dismissed as barred by limitation, 
the lower Court holding that there was no sufficient 
cause for not presenting it within the prescribed 
time, the High Court can only interfere in second 
appeal if that decision is contxaiy to law, that is, if 
the lower Court has exercised its discretion capri- 
ciously or arbitrarily or without proper legal 
material to support its decision. Fabvati v. 
Ganpati Roxdaji Naik L L. B. 88 Bom. 618 


A — - ■ ■ ■ Otvtl Procedure 

Code (Act XIV of 1882), a 58i--SecoHd appeal-^ 
Procedure. Case where in a second app^ t^ 
judgment of the bwer AppeUate Court was sot aside 
on the ^und that the procedure adopted by it 
in the tml of the case was not in accmraance with 
law, which requires that all the facts and circum* 
stances of the case iffiould be taken into considera- 
tion. Bhupat Rai V . Kau Rai ( 1901) 

60.W.ir.867 


(6) Gosm. 

— Interfaranoe with awird of 

. . ™ Court may inteilDre. with the award 

Jaibib Bxguk «l Ahwid Hos- 

biibSbax 


lAgraBTO 

QvaatloaofeoitA Theremay 

to euoamstanoes which would justii^ an appeal 
» mw question of oosta Ghetbayil elm 
Koya a Ibusiabox Ymn. Kab* 
■asuwHaji .... 8Had.878 

VOL. ▼. 


(6) Gosra— could. 

8. — Mode of award* 

ing costs. The question of how costs have beef 
awarded is not a point for special iropoal. BllB;> 
Pbbshad V. Dooboa Pxbsbad . W. i , 186A 816 

9. Appeal from par* 

tian of decree rdating to costs, i/ela, in conform- 
ity with a Full Bench ruling of the late Suddev 
Court, that a specbl appeal lies from tho order of 
the bwer Courts in matters rebting to costs, and 
that there is nothing in the bw liniitmg or taking 
away the right to appeal specbll^ from that part 
of a decree which relates to costs m any case where 
any legal ground for special appeal is shown to exbt. 
Assa Ram v. Kasbmbbhxx Dass 

Agra F. B. 90 : Ed. 187A 68 

10. Discretion if as- 

sessing costs— Civil Procedure Code, 1859, s. 187m 
Where no appeal b made against tho judment 
passed on the subject-matter of tho suit, the dism- 
tionary power of assessing costs given by a 187 of 
Act Vlll of 1860 should not, unless in a very excep- 
tional case, be interfered with by tho AppeUate 
Cburt KurrusvAiiiAYYAK v. Nahxuvayyav 

lHad.74 

11. Improper exercise 

of discretion in awarding costs. An improper ex* 
ercise of discretion in awarding costs against 
which a regubr appeal would lie is no ground for 
aUowing a specbl appeal, unless the award b con- 
trary to some particular law on the subject AiciB- 
BAHXB HaIIZULLA V, JaMBBBDJI llUlfTAMJl 

4 Bom. A. Q. 41 

Dbsaji Laxhmajx V. Bhayanidas Nabotamdas. 

8 Bom. A. 0.100 


18. • • Improper exer* 

eise of discretion in awarding costs. There b no 
foundation for the opinion that an Appelbto Covact 
has no authority to interfero with the discretion of 
the bwer Court as to costs. To assess the defend- 
ant in a suit with the pbintiff ’s costs, when plaint- 
iff’s suit b dbmbsed for want of any cause of ac- 
tion, b irregular and unreasonable. Dantulubi 
NaBAYAVA QaJAPATI RAZU QaBU V. SUBAFPA 

Razo 8 Had. U8 

18^ Erroneous order 

as to costs, Tho Court bebw gave the plaintiff a 
decree in a suit for mesne profits for such an amount 
as should be asoertamed to be due, and oider^ 
that the plidntifl shoukl have hb costs on the 
amount claimed, ffeld, that this constituted 
ground of special appeal, but that t^ reme^ ^ 
m detendant was V appUcatioa to tho Court 
bebw to a m*ud the order. Bhuooobak Gbijbdxb 
Ohosb ff. Shumbhoo Chuhdib 


24 , . — — Error in tsipro- 

exereise of discretion as to costs. When the 
Oburt’s dbontion b improperly OBerabed In 

17 I 



g 
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A OTHER ERRORS OF LAW OR PROCE- 
DURE-hwhIA 

(ft) Costs— concM. 

tUe matter of costs, the error mav bo rectified in 
regular appeal ; but» if this is not clone by the lower 
Api^llato Court, the error is not such as would 
justify the High Court’s interference in special 
appoaL OoMA Crubn altos Qofal Chuitdigb Roy 
Mosoomdar V. Qibish Chundbr Bavsrjbs 

fi6W.B.2fi 

16. - -- — Order in dieere- 

iion of lower Court. Where, in a suit for defama- 
tion, a decree was given for tho plaintiff for nominal 
damages, but he was ordered to pay tho defendant’s 
costs Held, that the order as to costs was in the 
discretion of the Court below, and therefore no 
special appeal would lie from such order : the rule, 
as hud down in Oridhari Ijal Boy v. Sundar Bibi» 
B. Zh B, Sup, V<d. 496, being that an order as to 
costs cannot bo interfered with in special appeal 
unlost it is illegal. Fdtbek Paroobb v. Mohbnobr 
Nath Mozoomdar 

I.L.B.10alo. 886 : 96W.B.8fi6 

Reversing on appeal under the Letters Patent tho 
dedsioh in Mohbndro Nath Mojoomdar v. Fitt- 
Tiox Paroobb . . SAW. B. 819 

AobombisSikoh V. Kobhya Lal Mohajun. 

7 W. B. 808 

( 

. (s) Disgbbtiob, Exbrcisb ot, IB Various Casbs. 

; 16. Order fbr seourlty for 

ooste — Appeal elrvok o§ in defauU — Alwnce of 
error in law. When tho Civil Proewduro Code gives 
to a Court of rQg|ular appeal a discretionar^Spower, 
-iiid that discretionaiy power has been famy ex- 
ercised, it is no good ground of special appeal that 
a wiser exercise of tho discretion would have led to 
different results. In a regular appeal iJbo District 
Judge, at the instancso of tho respondent, on 20th 
Marc^^ called upon tho appellant, who resided out 
of British territory, to show cause, within two days, 
why, under a 342 of Act VIII of 1860, he should not 
famish security. The appellant appeared on the 
18th of Bay and filed a written statement that he 
owned land in Jhansi, and prayed that, if the state- 
ment was denied, inquiry might bo mode. There 
was nothing to show that this statement was dis- 
puted. The Judge on the same day made the fol- 
lowing order : As I cannot say whether or no 
this is tme^ and am not aware of the terms under 
which the land is held in Jhansi, if indeed the appel- 
lant holds any land there, the excuse cannot in its 
present form be accepted, nor can the respondent be 
exposed to risk while enauhnes are pending. The 
appellant must file security witUn fourteen days 
cOr the appeal will be struck ofL** On 28th May 
the= app^nt produced certificates that 1^ held 
maafi uuidB in JhansL The Judge, not consider - 
iiig Aese to be security, after lecording that no 
fnrtUbr order could be passed , struck off the appeal 
withoosta. A speoial>ppeal having been adnutted 


BFBOIAli OB 8BOOB3> AFFB AT. ■ ■ ccaftf. 

A OTHER ERRORS OF LAW OR PROOB- 
DURE— confti. 

(0 DmoRBTiOB, Exbrcisb or, IB VARIOUS Casbs— 
eoiUd. 

from the Judge’s orders, the respondent objected 
that no special appeal would lie. Hdd, that the 
High Court ought not to interfere in special appeal 
merely on tho ground that, in the exercise of the 
discretion given to the lower Appellate Oourt, 
another Oourt might have thought it unnecessary 
to call upon the appellant to furnish seourlte. 
Held, also, that, unless it could bo shown that toe 
investigation of either of the issues of fact touching 
tho appellant’s residence and property had been 
defective, or that there had been error in law, tho 
High Court had no power to interfere in special 
appeal, //eld, also, that, if the appellant had, 
after the order of 2fith March, come into Court with- 
out delay or even on 13th May applied for an. 
adjournment to enable him to put in proof that he 
held land in Jhansi, and boon refused that permis- 
sion, the Court would have interferod in speoisl. 
appeal Gopal Khubdbb Rao v. Dbokbb NubduB 

6 B. W. 178 

17 . — Bxeroise of dlaoretion not 

to be Interfered with— Civil Procedure Code 
(Aa XI y of 1882), a 584^Limiiation Act [XV 
of 1877), a. 5 — Appeal rejected aa not preaeiUei m 
ftiiis wiihoul auficient eauae for delay — Diaerdum 
of Judge. M^ere an appeal has been dismissed M 
barred by limitation, the lower Court holding that 
there was no sufficient cause for not presenting it 
within tho prascribed time, tho High Court can only 
interfere in second appeal if that decision is oontraiy 
to law, that is, if the lower Court has exorcised ite 
discretion capriciously or arbitrarily or without 
proper legal material to support its decision. Far- 
VATi V. Gabpati Roxdaji Naix 

I. L.B, 88 Bom. 618 

18. 1 lAmtplion And 

(X y of 1877), a. 6—" Sufficient eauH ** for wd 
preaenting apj^ within preaeribed perioi^Iater- 
ferenee with exereiae of diaeretion by AppddaU Ooo^ 
A mere difference in view on the part of the Higi 
Court, os to the mode in which the discretion con- 
ferred a 6 of the Limitation Act ought to haw 
been exercised by the lower Appellate Court in 
admitting an appeal, is in itself no ground of Inter- 
ference by tho High Oourt Per SiR Abboid 


material for the purpose of enabling the Judge 
to exorcise a judicial discretion, and after the 
plication of the right principle to those laoto 7 " 
a discretion is exercised under these oonditio^ 
and a certain oonolnsion is arrived at 6ia* 
sbn is an ozeroise of disoretion judicia l 
though an appellate tribunal mi^t be dlnoMO^ 
draw a different infetenoo from ifrt 
Subordinate Judn had not oonridered aU jihoJ^ 
which were material lor the exeedi^ol JuflWj 
disoretioii, and if ho did oonridw^MMt 
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A OTHER ERRORS OF LAW OR PROCE- 
DURE— conftl. 


(e) DisaBBnoif, Exeboisb of, iir Vabious Casks— 
eantd. 


applied a \rrong principle. The material question 
a’aa whether the appellant had been diligent during 
the period of delay,— not whether he had been 
misled by the Muusif, or whether his proceed- 
ings before the Gollector were ^Aid fide. Per 
Bbnson, J.— There is a wide distinction between the 
law of limitation in respoets of suits and in respect 
of appeals. The “ suffioient cause," reforrocl to 
in a 5 of the Limitation Act, apparently means, 
not only those circumstances which are expressly 
recognized as extending |jmo, but also such eirciim- 
stances as are not expressly recognized, but which 
may appear to the Court to be reasonable. Kichi- 
UPPA Naicxab V. Ramabujam PiLLAi (1901) 

I. Lu B. 26 Mad. 166 


12. Execution of decree— Dis- 

creitoa of Court eseecutiny decree— Civil Procedure 
Code, 1S59, s, 207, It is entirely in the discretion 
c£ the Court executing a joint decree to make 
arran^ments under Civil Procedure Code, s. 207, 
regarding its execution by one of the decree-holders 
and to take necessary steps for the protection of the 
interiists of the rest ; and if it does not choose to 
do that, it cannot bo pronounced wrong in special 
Appeal. Hbra Roy v, Gujaduuk PABsnAii Na- 
jialbSibou .... 24W. B. 286 


. 20 . - 


Befiisal to grant fresh 


summons— Delay. An exorcise of the discretion 
of the Court in refusing to grant a fresh summons on 
account of delay in applying for it cannot bo inter- 
fered with on special appeal. Broju Lall Mookeb- 
jee V, Auohob Lall Ghosal . 26 W. R. 71 

*!• — Order for payment of decree 

py instalments without providing for 
interest or penalty agreed upon on default 

-/J/wrrfioii or6»frafy exereiee of-€ivil Proee- 

<^he lower Courts 
r^jd the decree to be paid by instalments which 
sufficient even to cover the interest 
Md did not provide for the interest and penalty 
m of dofault i—HeU, that doy had 
^ dwerebon vestod in them by a IM, 
without due 
interfered with 

Hm^o^ ““ ***°“ **’***^ "• 

. • . • • 1 Agra 116 

Jaibm Bnnii n Ahiod Hossun Khah. 

lAgrftS70 

BaAual to allow appUoa- 


»«« 

**• «• deetta bwaid ot-Inler- 

C»iirt !«!!5t^' yf*” 0/ Court ta dOomnt. The 
hM a diaofotlon to allow. 


BPBOZAIi OB BBOOITD APPBAIi— eoatf. 

d. OTHER ERRORS OF LAW OR PROOB* 

DURE-^oafA 

M Disgbbxion, Exbbcisb of, in Vabious Oasis— 
eondd, 

ing interest, which will not be interfered with in 
special appeal. Pakes Nath Mukiiopadhta f. 
Kistomohan Saha 

8B. Lu B. Ap. 106: 12 W. B. 60 


(d) Issues, Omission to decide. 

“T Omission to consider mate. 

rial facts— Ecmaiul of appeal heard hy aSuhor- 
d*mde Judge to Didrid Judge— Ad XIV of 1SH2, 
8, 506, If on second appeal it is found that certain 
material facte, having an important hearing upon 
a question at issue in the suit, have boon omitted 
to bo considered by the lower Appellate Court, the 
High Court will intorforo with the ^cision of the 
lower Appellate Court, oven though it be on a ques- 
tion of fact. Dena Nath Banrbjbb v, Habi Dasz 
1. li. a 11 Cain. 488 

26. ; Omiwibii to try 

quedion of poseeseion when materitd. When the 
plaintiff sued as owner of property in dispute and 
in which the defendant admitted the plaintiiTs pos- 
session, but qualiffod it by saying that the plaint- 
iff hold as sur-i-pesligidar or mortgagiiu, the omis- 
sion of the AppclUte Court to try the question of 
possession is an error of law in the inv.fltigatiou; 
which the Court uill take notice of on epticial 
peal. Gofal Bov v, Tekaet Roy . 8 w. a 888 

28. Omission to decide on limi- 

tation. An omission by the .judgo on appeal to 
decree according to the law of limitation applioahle ' 
to the ease as stated by the plaintiff, although the 
objeetion may not bo raised in the grounds of appeal, 
is an error or defect in the decision of the ease on 
the merits and a ground of special appeal. Saluji 
Kbsbaji V, Bajsangjt Jalmsanoji 

8 Bom. 168: 2nd. Ed. 162 

27, Omission to inquire into 

defrndant’s plea— for confirmation of title 
and pomsaion, Whors a purohaser sues for confirma- 
tion of title and possession, and the pica set up by 
the defence is that the rights and interests in ques- 
tion were weviously transferred to another party 
who hod sold it to the defendant’s vendor, the 
omission of the Court to inquire into tee alleged 
transfer and see whether it was genuine, and, if 
so, whether it was a real or only a ooloumblo tians- 
aotion, is an error in the deoision which is a ground 
of special appeal. BHUooBiiTTr v, Bikramajebt 
S nroH . . . - . 8W.B.477 

28. Omission by Appellate 

Court to deoide on the question of owner- 
ship-^tl before Sidfordinate Judge depending 
on ieeuee of ownership as weU as on a rsnf-fiefs. 
Where it appeared that an issue was raised as to 
ownership, and t^t both parties at the trial before 
the Subordinate Judge gave evidence on such Issue 

17 I 2 



( 11961 ) DIGEST OF'GASES. ' ( 11962 ) 


BFBOZAL OB SECOND AFFEAli-eonfi. 

A OTHER ERRORS OF LAW OR PROCE- 
DURE— amid. 


SPECIAL OB SECOND AFFEAli-eoiiftr. 

6 . OTHER ERRORS OF LAW OR FROCE- 
DURE-coiKA 


(d) laam. Omission to dicidx— « ofidA 

(althoqgl^ the claim was based, in the main, on a 
rent note), and the lower Appellate Court omitted 
to find on sneh issue : — Held, reversing the decrees 
of the lower Appellate Court, that it ought to have 
found on the issue as to ownership. Ramkob 
OoPAUi n Oavoabam . 1. L. B. lo Bom. 645 


(s) Judgments. 


89. Beveraal of Judgment 

without reaeonB—Di^ersnes o/ opinion as to 
foots, A special appeal lies from an Appellate 
Court’s judgment, in which the decree of the lower 
Court is reversed without any reasons given for 
dtSering as to facts. Gobubdbitn v. Saduoo 

1W.B.844 


80. OmlBslon to state resMons 

in Judgment— Cftnf Procedure Code {Act XIV 
of 1882]t ss, 574f 684. 'Die fact that the judgment 
rf an Appellate Court is not drawn up in the manner 
presoriM by a 674 of the Civil ProcMuro Code is no 
around for a second appeal under s. 684 unless it can 
be shown that the judgment has failed to determine 
any material Issue of law. Bisvanath Maiti v. 
Baidyanatb Manduxi • I. L. B. 18 Cala 198 


8 L Finding of fad 

^ivil Procedure Code, 1882f s. 204. A finding 
unaccompanied by the roasooB for it as required by 
a 204 of the Code is not a oonclnBive finding of 
fact bii|ding on a Court of second appeal. Ksjiat 
V. Kamat L Ia B. 8 Bom. 808 


82. ■ The Judge de- 

cided that the plaintiff was barred by limitation, but 
his judgment did not discloso the grounds on which 
he held that plaintiff was not entitled to deduct, in 
ealoulating the tu’olve years’ limitation, the time 
oeoupied bv certain suits brou|pit for the same pro- 
perty, in which he was non-suited. HeM,thatitwa 8 
no ground of special appeal that the ju^ment was 
silent on the subject of the claim to deduction, and 
that, whether the ]mint was urged in the lower 
Court or not, the plaintiff had no ground of special 
appeal in respect A omission of all notice of it in the 
jufl^ent. KAMBOONDEB Doss V. Mahomed Ab- 
BED . 1 Ind. Jur. O. a 108 

88 . ■ ' — ■■■ ■ ■ Error of pro- 

esdiurer-CivU Procedure Code^ 1869, s. 369. A 
^wer Appellate Court’s omission to give reasons 
Mnnot be oonsideied a ground for special appeal 
when it has not prodnoed error or defect in the de- 
oision upon the mexxts. Where a lower Appellate 
Court has omitted to state nasoDB, and it appears 
to the High Court that reasons should have boon 
stated, the proper course Is to retain the case on 
qieoial appeal, but to return the proceedings and 
require the nmiBsion to be supplied. Dooleb 
Chond V. OoMDA Begum • • 18 W. R 478 


(e) Judgments— conlef. 

84. OmlSBlon to state polnta 

for deoision and reasonB in Jndgment— 
OmiMton to fdUow direction in Civit Procedure 
Code, 1869, s. 369. 8. 869, Act VII of 1669, 
requires the points for determination— those in 
appeal as well as those in the original pleadings— 
to be stated, and the reasons upon which the de- 
cision was arrived at thereon : an omission to do 
this is ground of special appeal. Roof Chakd 
Roy V. Ram Kant Kobeebaj . W.R1864^88 


86. OmlSBlon to give reasons 

Injudgment until afterappeal. Thefactof a 
Judge not writing a judgment containing the reasons 
for his decision until after the decree in appeal was 
passed was 6eld not to* affect the decision of the ease 
on the merits, and was therefore not a ground of 
special appeal. Bhagvatsangji Jalamsangji o. 
Pabtabsangji AjjabHai. Ganpatbam Laxhmi- 

BAM V. JaICHAND TALAKCHAtTD 

4 Bom. A. 0.106, 109 

86 . Decision on point not ooiu 

tSBt^ In a suit by a talnkhdar, where the 
dispute was whether certain land which the plabtiff 
hold was what ho was ontHlod to hold as lakhkaj, 
under a sanad which he produced, and as to the 
genuineness of which no question was raised, the 
lower Appellate Court Indmted that it considered. 
the sanad not to be genuine. Held, that this was an 
important error, as the genuineness of the saU^ 
was in no way in issue, and that the judgment muti 
bo set aside and the case remanded. Ram SooV" 
DUB Banebjee V. Kalee Pebshad Hajbab _ 

19W.R80r 


87. DedBloa ibr plaintiff on 

ground not idleged by him— Civil Procedwe 
Code, 1869, s. 350~-Error not affeding fserffa 
In a suit for possession of a quantity of land, whom 
the first Court gave plaintiff a decree onthegrouM 
that ho had proved title by purchase, and tue 
lower Appellate Court, in oonfinning the declito 
on the substantial issue raised, went further, aw 
found that one A the defendants i^was ^intmS' 
raiyat, contrary to the allegation set up* bT w 
plaintiff himself .-—Held, In special appssb Uiaj^ 
error did not affect the merits of the case orthejui^ 
diction of the lower Court ; and the High CW 
could not therefore interfexeunder s. 860 oi theOW 
of Civil Procedure. Ram Chundeb OjATWBJm 
v« Ram Jeebun Dass . ‘Mw.R*** 

88. DeotetonfciaadtdoBii*^ 

not imlMd In tbo KOiU-Bmr ti ^ *•5 
for the recovery of land upon an alleged <•••• 

to be not genuine, the defendants ^ up J 

plaintiff’s mther. Die lower Court fopndwim 
had been a sale in fact, but held it to be I b vb W 

cording to Hindu law, as hovi^ 
concurrence of the pli^tiff, the soG.qf Ert.vSK 
Held, that the valAty of the ssh 
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(e) JvDonBiiTS— €oncU. 

quertionod by the plaintiff; who had rested his 
case on entirely different grounds, and no issues 
having been raised as to the vali(Uty of the sale, 
the Judge had oommitted an error of law affecting 
the merits in so deciding, and his decision was re- 
versed on special appeal. Palani Yamdi Kaunoav 
V. Muttusami Kaundan • 2 Mad. 441 

(/) Local Invsstioatioss. 

38. Order directing looal in- 

vestigation — Discretion of Court. Directing a 
local investigation or not is a mere matter of discre- 
tion in which no spcQial appeal will lie of right. 
Gkaham V. Lopez IW. B.141 

Bvkuitc Nath Sbin v. Phabbe Monbb Dasseb 

1W.B.106 

PooBNO Pebsad Roy v. Chundeb Nath Chat- 
teejee • m a 1 Bi 2^^ ■ 

Rajiushen Mookebjbe V. Hubo Mohue Moo- 
KEKJEE .... . 6W.B.248 

40. — Order as to looal inqu^y 

—Discretion of judge. It is within the discretion 
of a Judge to order or refuse a local inquiry. When, 
in the exeroiso of a reasonable discretion, ho refuses 
such inquiry, his order diould not bo interfered with 
unless very strong grounds are riiown for the neces- 
sity of tho enquiry. Rash Behabi Sihoh v. Sahbb 
Boy 12W.B.76 

41. Omission to direct local 

investigation — Error in law. It is not an error 
in law in tho investigation of a case where the Courts 
below do not direct a local investigation of their own 
motion when they are not askra by the parties 
to do so. Macdohald v. Muvar Roy 

B. L. B. Bup. VoL 868: 8 W. B.p Act X. 158 

42. - — . Local inquiry in suit as to 
enhancement of rent— DMcretton of Judge to 
order local inquiry in suit to contest notice of enhance^ 
mmtr-Ordcr of Judge. In a suit brought to contest 
a notice of enhancement, a Judge not bound 
to Older a looal inquiry, merely because he inci- 
dentally states such an inquiry to be the best 
toureo from which to obtain reliable evidence upon 
the point of ratea Nor will a special appeal lie on 
the subject of the Judge exoroising a discretion as 
to ordering or not ordei&gsuo^an inquiry. Heba- 
LOLL Seal v. Gveoabbitb SumrAPUTTY 

W. B. P. B. 18: 1 Jur. O. a 8 : 

1H^8M 

Gueoadhub SumrAPUTTY v. Hbbaloll Seal 
« Marsh.60 

ocal in- 
JSO^p- 
180, Act 
Court to 
officer of 
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A OTHER ERRORS OF LAW OR PROCE- 
DURE— eonli. 

it) Local iDVEsnaATioES— coscU. 
the Court to hold a looal inquiry, non-compliance 
with this requirement of law is not per se a ground of 
special appeal. Ramdoss Koondoo o. Nilkaeto 
Dhub 8 W. B. 8 

44. ... Disregard of 

report on local investigationr— Disputed houndary 
Grounds of appeal-Civil Procedure Code (Aid 
XIV of 1882), s, 584. Tho Court of first instance 
accept^ as correct a boundary lino mapped 
by an Amoon, dividing tho estates of the opposite 
parties. Tho lower Appellate Court, after remand- 
ing tho suit for a second local investigation and 
report, dotorminod to disregard the second return, 
which differed from the first, and affirmed the jiidg- 
mont. Both parties having appealed, the High 
Court, dissatisflod as to this disregard of tho second 
return, decided to hear the appeal as a regular 
one, omminod the evidence, and reversed the judg- 
ment of the Court below. Hdd, by the Privy Coun- 
cil, that to have dealt with the appeal as a regular 
appeal was in excess of tho Court’s jurisdicMon ; 
and that it had no power to hear the appeal ai a 
second appeal, there not having been in the proceed- 
ings below any error or defect, within the moaning 
of 8. 584 of the Civil Procedure Code, which contain- 
ed tho only grounds of second appeal, Luxbx 
Nabaie Jaoadbb V. JoDU Nath Deo ^ 

I. L. B. 21 Oalo. 604 
L.B211. A. 88 

46. Hearing and, 

deciding case after graniimg commiasion for local 
investigation, without awaiting return of such eom- 
miseionr—Oround of append— Civil Procedure Code, 
s. 584. Where a Court on the application of 
a party or otherwise has issued a commission for 
a local investigation, it is a substantial error in pro- 
cedure and therefore a ground of special ap]^, 
under s. 684 of tho Code of Civil Procedure, if 
the Court proceeds to hoar and determine tho ease 
without having the return of such commission bofore 
it. Madho Sieqh V. Kashi Sieqh 

I. L. B 10 All. 842 

(g) Mistakes. 

46. Miatakolnaooount— EeWets, 

Ap]dieation for. A mistake of account not being 
an error in law or procedure is not a ground for 
special appeal. The remedy lies in an application 
for review. Ram Kaeth Roy Chowdhby v Kaleb 
Mohue Mooxebjee 22 W. Bk 810 

Pbosueeo Cooxab Duty v . Gbytueeo Chjbe 
Bidyaluexab .... 26W. B#74 

47. — Brror in doBoriptlon of 

defendant m a minor— Appeal by guardian 
treated ae append hu minor. The lather of a defend- 
ant filed an appeal firam the jodgment of the first 
C^nrtk descrinmi; Us son as a minor. It afterwards 
appeared that the defendant was not a minov ; and 


48L 


•♦nploy in the first Jnstanoe the ng 
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the lover Appollato Court refused to pass an order, 
allowing tho appeal bv the father to stand as an 
appeal by the defendant Htid, that the lover 
Appellate Court could, in the exercise of its discre- 
tion, allow tho appeal to stand as an appeal by the 
defendant^ but the High Court could not interfere 
with the order in special appeal. Shama Cbahak 
Chose v, Tarak Nalh Muxhopadhya 

3 B. L. B. Ap. 116 


48. 


Decree proceeding on mis- 


take as to applicability of law— J/ts/ohe of 
Judge not affecting merHe. The Court will not in- 
terim on special appeal with a decree proceeding 
\ on a mistake as to the apnlicability of a law when 
'^such error does not alTect the decision of the case. 
Kubbbm Khan v. Muhfooz. 

W. B. V. B. 16: 1 Ind. Jnr. O. 8. 77 
1 Hay 886 

. 8.0. JUOOBUNDOO MoZOOMDAR V, COORROO 

ftmesAD Roy .... Marsh. 68 

Essah Chunder Dftt v. Pkannauth Chow- 

DBRY Harsh. 870 : 8 Hay 886 

Axbur Ally v. Hossan Ali.y 

1 Ind. Jnr. H. a 101: 6 W. B. Mis. 86 


(h) Multifariofsness. 


40. 


Misjoinder of causes of ac- 


tion. Misjoinder of causes of action is not alone a 
valid ground of special appeal. Shunkub Patukh 
a Lala Sheo Churn Lal 

8 H. W. 448: Agra B. B. Ed. 1874, 888 


60. 


Ahnnee 


of 


siotenof injvry. Misjoinder of claims, without 
proof of Butotantial injury sustained thereby, is no 

C nd for special ap^aL Dubshun Pamdey e. 
jgAn Bebee 1 W. B. 114 


6L 


Makridl 


Iar6y. Where a plaint containing separate 
causes of action on the part of distinct plaintiflto, 
thon^ but one prayer— v»x., for the deliveiy up of 
certain nekasi papers— was filed and tried as a single 
■oitk the Court trying the case was hM to have 
committed not a more technical irregularity, but 
an incorrect proceeding liable to lead to injustice 
and a ground for interfering with tho judgment 
on special appeal Ramcookab Sirkab tn Kalee 
OoomabDutt .... low. B. 879 


68 . 


Objection on ground of 


inlijlob^r.^ W*ho^n ol^ection on the scorn of 

^ allowed by the low^ Appellate Courts the'^^ 
mat hijtter Court holds the objection to be good 
is no grou^ of special appeal MAHOimD Hossbin 
uiumr 80W.B.147 
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a OTHER ERRORS OF LAW OR PROCE- 
DURE— could 

(t) Parties. 

68i Adding partfes— Dtserslfofi 

of Cmai, The exercise of the discretion a Court 
had to add parties under s. 73, Act VIII of 1860, 
could not be interfered with on special appeal pnless 
it was manifest^ unjudicial and wrong. Gyabax 
Seal v. Ibsvb Chundeb Cuuckerbvtty 

8W.B.168 

PoBAN Mundul Mollah V. Sham Chand Grose 

1 W. Bw 888 


64. 


Error in add- 


ing periy as plaintiff^ml Procedure Code, WT, 
tf. 591. In a suit for rent where the defendant 
alleged that a person not on the record had a joint 
interest with the plaintiff in the property in respect 
of which the rent was due, and where the plaintiff 
disputed this and the thiid person was added hy 
tho Court as a co-plaintiff •.—‘Held, that this would 
be an error or ciefect to which objection could be 
taken in the memorandum of appeal under s. 601 
of Act X of 1877. Gooolee Sahoo v. Premlall 
Sahoo . . L L. Bw 7 Calc. 148 


66 . 


Th 


led order 
ler making 
Code enables 


— Ciwl Procedure Code, 1SH2, s. i 
person respondent. S. 691 of tho 
tho Court, when dealing with an appeal from a 
decree, to deal with any question which may arise 
as to any error, defect, or irregularity in any 
order affecting tho decision of the case, though an 
appeal from such order might have b^n and has 
not been preferred. QogUe Sahoo v. PretnlaW 
Sednoo, I. L. R. 1 Calc. 148, referred to. During 
the pendency of an appeal the plaintiff-mnondent 
died, and on the application of the appellant the 
name of H was entered on the record as respondent 
in place of tho deceased. Subsequently K applied 
to M substituted as respondent alleging that he, and 
not H, was the legal representative of the plaint- 
iff. Tho Court passed an order making K a joint 
respondent with H, To this H objected but ho- 
did not appeal from the order. Ultimately the- 
Court dismissed the appeal, and passed a deeiee' 
that the money claimed in the suit was payable 
to tho two respondents. Held, that, on appeal 
from tho decree of the Court below, H was entitled 
to object to tho order adding X as a remii^nt» 
though he hod not appealed from the older itself. 
Hab Nabain SnroH v. Krabao Szeor 

LXi.B.eAa.44T 

66. Errenstmdy- 

making irdervenor party to suit. An error in al- 
lowing an intervener to be made a party to the 
suit is one of procedure only, and is not a ground of 
spe^ appeal, u^ess it is shown that the decision 
ox the case was affected by such error. 

Mahtoon V. Teelooo Kooeb . iSW.Bi V^ 

BefUnal to add 

». 73, CivaProe€imCioie,i359. 


67. 

eretion of (^mi in refwnng to add 
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(0 Pabths— eoiieU. 

will Dot on speml appral Interforo with the diwro- 
tion of a Court in refusing to add a party under g. 73# 
Act VIII of 1869# unloBB it is clear the discretion 
was exercised capriciously, or it appears absolutely 
necessaiy to add the party. Jaoadamba Dasi v. 
Haban Chandra Dutt 

10 W. A. 108: 6 B. L. B. 686 note 

68. Misjoinder of partiee— Jr- 

reguhrity yn^ucing rrrw or d«/eci on iht meriia. 
\\'here a suit was brought in the Court of the Sub- 
ordinate Judge by joining as parties defendants 
who ought not to have iSsm joined, and if they 
had not been joined the suit would have becin 
cognizable by the Munsif : — Held, that the irregu- 
larity of the course which th|) matter of the suit 
was mught before another (.*onrt than which would 
otherwise have had cognizance of it was calcnlatcil 
to produce error or defect in the decision on the 
merits and therefore a ground of special appeal. 
Gunqa Hai V. Sakbbna Begum . 6 N. W. 78 

69. Deathof party— plaint 

tn mme of dead person— IrreffularUy. Where a 
plaint was filed in the name of a deceased party 
of w’hose death the person filing the plaiiit was 
ignorant, and the heir and ropresentativo of the 
deceased was at once put upon the record as plaint- 
itf in his room, the irregularity (if any) was hM in 
special appeal to be immaterial and not such as the 
Court would take notice of. Goluck Chunder 
Dutt v. Court or Wards . . 10 W. B. 187 

60. Objection of non-Jolnder 

of puties— Effor causing wrong decision. The 
objection of non-joinder of parties cannot bo made 
a ground of special appeal unless the want of parties 
has caused a wrong decision to be given. Herra 
LalL (hlOWDHBT V. BlSTOO LaLL (hEOWDHRY 

88 W. B. 888 

{ j ) Remand. 

61. Order of remand irregular- 

ly made— i^rror tfi law—CivU Procedure Code, 

s. SSL It is an error in law for a lower 
Appoliate Court to remand a case except in accord- 
ance with a 361 of the Civil Procedure Code. A 
special appeal will lie against a decree remanding 
f Buit. Nanabhai Narotomdas V. Rakshet 
Govindsrbt . 6Bom. A.0. 160 

68. — Remand of case 

wader s, 351, Civil Procedure' Code, /m- 
gvlar procedure, A special appeal does not lie 
merely because the lower Appellate Courtromandod 
a cm under a 361 of Act Vui of 1869, instead of 
calUiig for additional evidence under a 336, with- 
out proof that the special appellant has been pre- 
judiced. Nowoowbbe Mundul V , Mookta Bibeb 

8W.B.181 

of framing issues on which the case 
|n|ght tried. JuqobundbooHaldab v, 8bee- 
karainMiweb . . . .80W.B#188 
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DURE— eonld. 

(;) Remand— coiUd. 

But see Ram Kant Pandey v, Gunkshee 
Koonwue 6W.R.47 

68, . Improper re- 

mand under s, 351, Civil Procedure Code, 1SS9^ 
Error in procedure. Where a lower Appellate Court 
instcail of keeping a case on its file and either calling 
for further evidence or umiitting issues under s, 364 
of Act VI LI of 1869, improperly remanded it under 
a 361, but its decision on the merits was not pre- 
judiced by the error in pn>mluns the High Court 
refused to interfere in speeial ap|N>a1. Bi'ldro 
Pbbshad V, Golab Khan . . 0 N. W. 101 

Ghasi Singh v, Budu Singh . 7 N. W. 198 

64. — Civil Procedure 

Code^ 1S59, s, 351, It does not ncceHsarily follow, 
when a lower Appellate Court remands a suit under 
a 361 of Act VllI of 1850 instead of a 364, that th(« 
order of remand is void and revorsablc in special 
appeal. Where, how'ever, a lower Appellate Court 
directing certain persons to bo made jiarties to the 
suit, erroneously romandiil it under a 361 for the 
trial of a particular issue i—IIeld, that, if the case 
went back under s. 361, inaHinuch as the error, by 
restricting the Court of first instance to that parti- 
cular issue and thus leaving the tinding of the lower 
Appellate Court on other iiortions of the case final, 
might have produced error in tiic lower Apjiellato 
Court's decision on the merits, the deeision should 
bo reversed and the lower Ap{Ndlatc Court dircoted 
to remand the case under a , 3lU, Gvjkaj Singh v, 
Bijai Singh . 6 FT. W. 114 

66. Irregularity in remanding 

ease — Civil Procedure Code, 1359, ss. 352, 354, 
Where a Judge, instead of remanding a case under 
B. 362 of Act VUI of 1860, when the Munsif had not 
disposed of the cose upon any preliminary point, 
ought to have dispusod of it under s. 354, keeping 
the case on his own file, and onli>ring the Munsif, 
after taking the necessary evidence and deciding 
any issue fixed by him, to send up his finding with 
the evidence to his Court, and then proceeding to try 
the case as an appeal : — Held, that the irntgiilarity 
was not one which affected the merits of the case or 
the jurisdiction of the Court, so as to justify inter- 
ference with the Judge's di«cision in spiseiul appiml. 
Gvnga Monee Dossxe v. lasuu Chunder Suaiia 

17W.B40ff 

60. — A Error in trial 

of case. In a suit for a pottah, the Deputy Col- 
lector having failed to take the evidence of certoija 
witnesses produced by the plaintiff for examination# 
the lower Appellate Court remanded the case with a 
view to the evidence being taken. This was done 
and the case was re-tried by the Deputy Collector, 
who again dismissed the plaint. On appeal the 
decision was reversed. //(pJd, that the Judge inay 
have been so far in error, in that, while remanding 
the case, he did not direct the lower Court to aeng 
the case back to him with the additional evidence | 
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8PB0IAL OB 8BCOND AFFBAL-eoiiU. 

a OTHER ERRORS OF LAW OR PROCE- 
DURE— eoMfil. 

(7) Rbmavd— 

yet, M the enor did not interfere with the meriU 
of the caie or the jnriidiotion of the Court (the 
evidence having been before the Judge in appeal) 
it would not warrant interference with hie decaeion 
in epeoial appeal NussunooDDMir Hossixn 
Cbowdhby if. Lall Mahomsd Pubamahiok 

181lir.B.S8A 

07. Improper dealing with re- 

manded oaae — Be-hearing and dteinon of ease on 
remand for fartieuJar purpose. The Court of Ap- 
peal direotod a remand to try the ieeue on a plea of 
payment lower Court determined the whole 
oaae over again. Hdd, that it had no power to do 
more than try the ieeue referred, and ttmt, on thif 
ground, ite docieion might bo eet aeido on epocial 
appeal Moltav Allei v. Smew Buksh 

Marali.608 

(h) Review. 


8FBOZAL OB 8BOOND APnAL-eeatf . 

6. OTHER ERRORS OF LAW OR PBOGE 
DURE-coafA 

(h) Review— eoaelA 

‘ 78, Order reviewing judgment 

of predeoeaeor— Ofdw oa insuffaienl grounds. 
Though a Judge ought not to admit (merely on the 
facte and without any new evidence bdng adduct) 
a review of judgment paeeed by hie predeeeeeor, yet 
hie doing so ie not per ee a ground (d epacial appeal 
Gbolam Hosseih V. Okhoy Coomab Ghose 

8W.&AotZ,ie8 
78, Omiaaion to oorreot error 

in deoree on review. When the parties neglect 
to get an error of law in a dceree of the High (S>nrt 
corroeted by a review, the High Court will dedme 
to oorreot it when the ease oomee up before them 



Keaedalkab . 0Bom.A,p. Sn 

Aebub Au V. Mulugx Muxbdoom Buksb 

86W.&68 


68. — — Order granting review— 

Order admitHng review to eorreet error or omission. 
Where a lower Court with materUle before it comes 
to the oondudon that a review which has boon ap- 
plied for is necessary to correct an evident error 
or omission or for the ends of justioe, and grants 
the applioation accordingly, the older admitting 
the review is not open to bo questioned in speciiu 
appeal. Sahebjae Bibee v. Sutdub Au 

saw.B.a88 

But when a review is admitted on no grounds, 
the order is open to question. Kolebmooddeke 
M uBDVL V. Heebue M uedul 84 W. B. 186 

69. ^ Admission of 
review on improper grounds. Where a review has 
been granted witimut proper ground, the High Court 
on speeial appeal can set aside the order and restore 
the xormor judgment. Chuedbb Chube Auoobo- 
DAEY V. Looduebak Dbb. . 86 W. B, 884 

70. — Orant of review 

on improper or insufieieiU grounds. Where a 

• Court Bsa granted a review, the High Court will 
not interfere on appeal, though the grounds for 
mating the review were improper or insni&oient. 
GuBUMUBm Nayudu V. Faffa Nayudtt 

1 Had. 164 

See Fubul Hossbxe v. Eeayet Au Kbae. 

8^B.a68 

71 ■ — Boviewing predaooaaor’a 

jndgmoiit and vaveralxig it on inauf&olont 
groundBi Where a Dhitriot Judge, as the lower 
'Appdlate Court, reviewed his predecessor's judg- 
Esent and reversed his decision, and the High Court 
"fa special appeal saw no ground on which it could 
' ^ Judgment in question, it setaside 

fae review and restoTM the Jud^enti Pabbutty 
: OeiibeDoss SL Fbotaf Cbuedeb See 

8SW.Bii876 


(f) Valuatioe or Suit. 


7A — ; Error in valuation— jfarer 

not affeeiing decision or jurMietion of Couri. 
An error of valuation, which does not affect the 


jurisdiction of the Courts in which a suit Is tried, 
and docs not tesd to a defect in the decision on the 
merits, is not sufficient ground for interference In 
roeoial appeal. Kisto Chube Mojoohdab v. 
Dwabkba Nath BnwAS • lOW. B.88 


76, Invreaseof eoSs 

to defendanL Sendde : That an error In the valua- 
tion of the plaintiff’s claim, on account of which 
error the defendant is compelled to pay more costs 
than he would otherwise have to pay, is not in gene- 
ral a ground of special appeal IuedbakSuedabji 
Naik V. Balajx ViTBAL 6 BouL A. 0. 168 


70^ Dismissedol ap 

peal for improper vnluaSon. The Civil Judge dis- 
missed an appeal on the ground that the apj^lsnt 
fraudulently presented a stamp insufficient to cover 
the stamp duty piopeily payable by him on appeal, 
although the appellant onered to supidy additfenal 
stamps to make up the proper amount. On mdsl 
appeal , the proper stamp duty having been palo , the 
Court held that the oourae taken by the Ca^ 
Jud^ amounted to such a substantial error In the 
investigation of the ease as oalled for th'^ interf eiem 
of the High Court, and remanded the cas e for 
investigation on the merits. Ambala RAEASAWHf 
Iyeeoab «. Mahaeladaily Bavutae , ^ 

6 Had. MO 


77. 


of suil-^AdmksiMliiy of tdrfeoSou on seeond 

The defendant in a suit raised the objecjjo tttwO! 

valuation was inoorieot, and that corfcm 
valued It would emed the JurisdMen of tMW 

stPs Court. The objection was overruled, MB . « 

the MunsIfs Court and in that d the 
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6P901AL OB 8BOOND APPBAL-eonfrl. 

e. OTHER ERRORS OF LAW OR PROCE- 
DURE— coiUA 

({) Valvatiov Of Su^v— eonclA 

Judge, bat was mlied agaiii on aecond appeal. 
HM that the objection was one that oonld be 
railed on second appeaL Govinda Miiroir e. 
Kabukakara Mbhok (1000) L Ii. B 84 MadL 48 

(m) Witnesses. 

78. Befaaal to auinmon plaint- 

iff 08 witness— Dteerefioii of Court. It is 
aithin the discretion of a Judge to refuse to sum- 
mon a plaintiff whom defendant desires to have 
before the Court as his witness, and that discretion 
will not be interfered with in special appeal unless 
shown to have been eimrcisod illegally. Indro 
Lochun Ghose a Grish Chunber Roy Chow- 
DHRY .... 10W.B.184 

78. Order as to party refusing 

to attend — CivU Procedure Code, J859, a 170^ 
Diecretion of Court. Under a 170, Act VIII of 
18S0, it is discretionary with a Court to pass such 
orders as it thinks proper in regard to a jiarty who 
disobeys its orders to attend, and its directions do 
not form a ground of special appeaL Narain 
Pass v. MaharaJab or Burdwan. Narain Doss 
0. Mahtab Chunder . • 10W.B.174 

80. Dismissal of suit on reftu 

sal of plaintiff to answer questions— 

Proeoiure Code, J859, s, 170. The High Court will 
not interfere on appeal with the decree of tho lower 
Court dismissing a plaintiff’s suit (under a 170, 
Act VIII of 1860), on the mund of his refusing to 
answer a question material to the case when duly 
required to do so. 8endde : It might be otherwise 
had plaintiff since decree endeavoured to purge his 
contempt. Jeshta Ramji Shett v. Awaker 
Mullandeaoata Kunhi 8 Had. 888 

8L Improper procedure in 

summoning party as witness— Pro- 
etdure Code, 1859, a 170. When a plaintiff was 
summoned as a witness and did not attend, and the 
first Court, instead of enforcing his attendance or 
proceeding to pass a decree against him under 
a 170, Act VIII of 1860, tried the case on the merits 
anil gave the plaintiff a modified decree : — Beld, 
that the lower Appellate Court, instead of revers- 
ing the decision and dismissing the plaintiff’s 
claim on the ground of non-attendance, should 
have again summoned the plaintiff and then acted 
under s. 170. Kuto Ck>0]iAB Chowobby s. 
Gobutd CooMAE . . W.B, 1864, 188 

88. — Improper Intsrferonoa on 

UPMI with order of lower Court on refU- 
of party to attand on wltnoio— Ctwl Pro- 
cure Code, 1859, s. 170. The first Court having 
a|^it Hue special respondent on the 
gromd of his refusal to oome forward and give 
evidmoe after being summoned by the special 
apmllant^ ite lower Appellate Court was not 
Authoriaed by law (with referenee to s. 170, Act 


8FB0ZAL OB 8BOOBD AFFBAL-eoufrl. 

e. OTHER ERRORS OF LAW OR PROCE- 
DURE— cosAf. 

(m) Witnesses— coiifil. 

VIII of 1860) to come to a contrary decision, with- 
out insisting on the absentee’s evidence being 
moordod, or giving any reasons for dispensing with 
It Buxbsoor V. Harux ChiANo Sahoo 

1W.B,114 

88. Omission of witness to 

appear— if ur/m-purelusfr at sale in execution. 

In a cose wherein lands were sold in execution, not- 
withstanding intervention, under b. 24ft, Coile of 
CSvil Procoduro, by a plaintiff who claimed under a 
hibba, which was held by tho lower Courts to be 
false, the High Court refused to interfere merely 
because the auction-purchaser had not appear^ 
to give evidence. Abdool Huq v. Ambhr Ali 

8W.B.488 

84. BefUaalof Munsif to fine 

reoUBant witnesa The refusal of a Munsif to 
inflict a fine upon recusant wiinessps is no ground 
for special appeal. Pran Kristo Deo v. Kales 
D oss Deo . . 7 W. B. 460 

86. BefUsal to allow witness 

to be called — Diaerttion of Court. It is in tho 
dismiion of a Court of first instance, after the 
plaintiff’s case is closed, to allow him to call further 
witnoBsea There is no right of special appital upon 
tho point llAKBAL Doss MuNDVL f». pROTAP 

Cqunosr Hakrab . 18 W. B, 466 

86. Omission to record evi- 

denoe of witneaaes. To (mable an appellant in 
special appeal to succeed on tho ground that the 
depositioDB of witnesses w^re not recorded, he 
must show that application was duly made that 
they should not bo summoned, pr that being pre- 
sent, application was duly made for their exam- 
ination. SuBM Has v. Ubhman Rae 

8Er.W.809 

87. Befaaal of lower Gouits 

to send book oommiBSion after its return 
unesaouted. Where a commission to examine a 
witness on behalf of defendant had been returned 
unexecuted, and the defendant’s mtition to have it 
sent a second time was refused both by tho first 
Court and the lower Appellate Court, the High 
Conrt in special appeal remanded the case for the 
issue of tne commission, holding that tho lower 
Amllato Court’s refusal hod bmn based on in- 
sufficient grounds. JnoTEX Singh r. Gofal Sinor 

88W.B.467 

88. Adjournment for atfond- 4 

anoo of wltnassee— Givtf Procedure Code {Art 
XIV of 1882), e. lOO-^Diacretion, exereiee of— 
WitneBBee, aUendanee of^Power of High Court on 
Hcond appeaL On tho day fixed for the hearing of 

a snit defondant applied for prooess against 
certain of his witnesses who had been summoned, 
but who had failed to attend, asking for an adjtum- 
ment to obtain their attendance. This spplicatioii 
WM refused, and the case was piooeeded with. 
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A OTHER ERRORS OF LAW OR PROCE- 
DURE— eonlA 


8FBOIAL OB BBOOITO AFFBAL-oonCj. 

A OTHER ERRORS OF LAW OR PROGE* 
DURE— cofilA 


(m) WnnriB8i8— eofieU. 

The evidence was recorded and that of 

one ol the defendants ; the defendants being nnable 
to produce further evidence, the Court recorded 
that the case was closed, and that judgment would 
be delivered on the following day, the Slst Decem- 
ber. On the day following the defendants pro- 
duced certain witnesses and asked that they might 
be eaamined. This application was rejected, and 
judgment was subsequently delivered in favour of 
the plaintiffs. Hdd per Peteukam, C.J.— That 
the omission to examine the defendant’s witnesses 
on the 31st Deecmber was a substantial error in 
procedure, and that the Munsif had therefore exer- 
cised his dismtion wrongfully. Per Ghosb, J,— 
That although there was some doubt whether the 
Court on second appeal could interfere in a point 
of discretion, yet this doubt was not strong enough 
to justify an expression of opinion contrary to tlmt 
arrived at by the Chief Justice. Moni Lal Ban- 
DOPADHYA V. KuiBODA DA8I 

L li. B. 80 Gale. 740 

See Taylor v. Sarat Cuunder Roy Crowohhy 

I. li. B. 80 Calo. 746 note 

(a) MiscELLAVEons Cases. 

89 . Final order In regular 

appeal— Ctvif Procedure Code, 1859, ea. 342, 372 — 
Qiuidion of fad — Exereiae of diecretion — Error in 
law. The term “ decisions passed in regular 
appeal ” in a 372, Act VJll of 1859, might embrace 
orders rejecting or dismissing an appeal, although 
such orders were passed More an appeal was 
heard on the merits, and might not necessitate the 
preparation of a decree. Gofal Khundee Rao 
a Deokee Nunduk . . 6 FT. W. 178 

00. Appeal diemlBBed on de- 

fliult of appearance— Fe/ttsaf of poatponement. 
Where an appellant is refuel postponement and 
his appeal is dismissed in his absence, the case must 
be kiolmd upon as one of default, even though the 
Judge lookra into the facts and found the appeal 
was not to be upheld. The appellant in suen a 
case might appljr for a re-hearing or for a review of 
judgment, but is not entitled to a special appeal. 
BuLDEO Misses v. Ahmed Hossein 

15W.B.148 

8L Beftisal to give decree on 

terms — Diserdion of Court, Though it would 
have been more satisfiseto^ if the lower Appellate 
Courts instead of declining^ to give plaintiffs a 
decree for possession of certain mortgas^ lands on 
the tfoujkd that the sum tendered hv them was in- 
sufficient to liquidate the mortoage-debt» had made 
a decree in favour of plaintim, contingent upon 
their paving such sum as should be found due, yet 
the plaintilb had no strict right to such a decree, 
and It cannot be said that the lower Appellate 
Court had committed an error in law in refusing to 


(e) Misoellaveous Cases— eoEifl. 

make such a decree. Boutub Doss Kooedoo v, 
Huboo Nabain Haldab 17 W. B, 408 

98. Omission to apportion to 

ewery part of the land its own rent— dfutt for 
enhancm^ of renL In a suit for enhancement 
the omission of the Amoon or Judge to appropElato 
to every portion of the land which varies in quality 
its own rent is no ground of spooial appeal Goo- 
BooDoss Roy v, Hubroeath Roy 

W.B.1864,61 

98. Irregularity in exercise of 

jurisdiction— Ahsence of error tn decision. A 
Collector’s decree, which is right on the merits, can- 
not be set aside on appeal, merely because of an 
irregularity in the exercise of the jurisdiction which 
he had in the case. Chunder Kant Chitckkr- 
BUTTY V, Elias 5 W. B., Act Z, 80 

84. — Giving relief inconsistent 

with plaint — Plaint wrongly frarnedm A rever* 
sioner sued to set aside alienations made by an 
heiress in possession, but framed her plaint wrongly, 
asking for immediate possession, to which she was 
not entitled. The Court declared the alienations 
good only for the life of the alienor and gave a 
decree only for such relief as the plaintiff was 
entitled to. Hdd, that there was no error or defect 
in the investi^tion of the case with which the 
Court would interfere in special appeal Baxa 
S ooNDUBEE Dosseb V. Baua Soondubee Dossbe 

10W.B.188 


96. Beftisal to examine plaint- 

iff’s title on erroneous ground— Cfvil Pteec- 
dure Code, 1859, a. 372-^Defed in law in procedure. 
Where the Courts below have avowedly abstaiiied 
from examining into a plaintiff’s claim of title to 
land the subject of the suit, on the ground titet 
the plaintiff was a party to the deed under which 
the defendant claimed, when in fact the deed 
showed ho was no party to it, this constitute a 
defect ” in the proce&ure and investintlon of the 
case producing error in the decision of uie case upon 
the merits ” within Act VIll of 1850, a 372, and 
a special appeal will lie. Abooob Salam v, Im- 
BALooNissA Bebbe ICsrsh. 0 : 1 Hhy 88 

9a FaUure to obtain csrtiil- 

oats of administration after adjournment 
of case for that purpose— DinEMMf of eaao-^ 
Ddd due to deeeaaed neraon^uU by UgM 
aenUUive-^Ad XXVif of 1880, The plaintiffs m 

this suit sued the defendants on a bond, claiming m 

the heirs of the deceased obligee. The defendsM 
denied that the plaintiffs were the hens of thejH^ 
ceased obligee, and contended that t hey ui mW 
have obtain a certificate under Act ZSvP. ^ 
1800 before suing. There being good le sso n jJSj 
doubt the valiffity of the title of theplainy* 
lower Appellate (hurt postponed the deoim 
case for a certain time in order toglvet^ 
iffs an opportunity of obtaining sneh 
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6. OTHER ERRORS OF LAW OR PROGE- 

DURE-^onelA 

(n) IflBGELLAHSOITS GaBBS— CONCU. 

Xhe plaintijBh failing to avail themaelvea of this 
opportnnlty» the lower Appellate Court dis- 
misBod the case. The Hi^ Court on second appeal 
refused to distorb the lower Appellate Court's 
decision. Batasi v. Mahesh I. lIi B. 6 AH. 666 

07. ; ; Error. An erro- 

neous view of evidence involves an error of law. 
IswAR Chtteder Santra V. SATisn CnuEDEB Gmi 
(1902) 

I, L. B. 80 Calo. 807 : b.o. 7 O. W. JST. 186 

88. “ Bubatantlal error or de- 

flBOt of procedure Grounds of appeal— -Bever^ 
sol hy High Court on sectM appeal of Lower Ap^ 
ptUato Court's decision— Civil Procedure Code 
{Act XIV of 1882), ss. 684, 586—Suit to set aside 
adoj jtion— Question whether adoption was real and 
hindivg. In a suit in which the plaintiff prayed 
that it might be declared that the defendant was 
not her properly and legally adopted son, that the 
ceremony of adoption did not take place, and 
that) if it did, it was ineffectual and invalid owing 
to misrcpreBcntatiun, coercion and fraud, the first 
Court found that there was a real adoption binding 
on the plaintiff. The Lower Appellate Court found 
that, tnough an adoption had taken place, it was 
not, and was not intended to bo a real adoption, 
but was a sham transaction entered into by collu- 
sion for the purpose of deceiving the Government^ a 
case which was not set up by the parlies, nor 
warranted by the evidence. Held (affirming the 
decision of the High Court), that such a disposal 
of the suit was a ** substantial error or defect of 
procedure ’* within the meaning of s. 684 of the 
Civil Procedure Code (Act XIV of 1882), and that 
the High Court therefore had jurisdiction to set 
aside the finding on second appeal Annaugarnan- 
jari Chowdhrani v. Tripura Soondari Chowdhrani, 
L E. 14 1. A. 101, and Durga Chowdhrani v. 
Jewahir Singh Chowdhri, L, E, 17 L A, 122, referred 
to. Shivababava 17. Saeoafpa (1006) 

I. li, B. 89 Bom. 1 
8,0. L, B. 81 L A. 164 

7. PROCEDURE IN SPECIAL APPEAL. 

1. — Sillng memorandum of 

appeal— Copy of decree— Civil Procedure Code, 
1877, ss. 641 and 687. The Code of Civil Proce- 
dure, Act X of 1877, does not reauire the appellant 
m smnd appeal to file a copy of the decree of the 
Mginal Court with the memorandum of appeal 
PlRATRi Singh v. Vencatramanay yah 

L L.3. 41Cad. 418 

8. Bxtenaion of time for pre- 

ot npipnedi— Power of High Court. The 
^h Court has power of estending the time for 
w presentation of an application for the admis- 
of a special appeal (Trevor, J., dissentiente). 
JhASHlNAUIH Roy V. Mykooddeen Chowdhry 

W.B.V.B140 


8FBOZAL OB SECOND APPEAD-nxmlA 

7. PROCEDURE IN SPECIAL APPEAL-«mld.. 

On duo cause being shown for delay. Flowest 
a Kootub Hossein 

Agra F. B. 100 : Bd. 1874^ 76 

8. Recording findings unne- 

oeBBary for disposal of oaBe^.4p|N!Safe Court 
-^Judgment— Findings unnecessary for disposal nf 
ease — Appeal hy successful party — Civil Procedure 
Code, 1882, s. 203. When a suit hiis been dis- 
missed on the merits in the Court of first instance, 
and that decision is upheld by tho District Judge 
on appeal, merely on tho ground of non-joinder, 
^e District Judge should not record aiw findings 
in the appellant's favour on the merits of tho case ; 
and, if no docs so, such findings will, on seconil 
appeal to the High Court, bo oxpung^ from tho 
record. Nanda Lal Rai v. Bonomali Lahihi 

LL.B. 11 Calc. 644 

4. Objections by respondent 

—Civn Procedure Code, 1869, s. 318 (1882, s. 661). 

S. 348, Act Vill of 1850, was ns applicable to 
special as to regular appoalk Narayan Ayyar v. 
Lakshmi Ahmal . . . .8 Mad. 810 

6. Eight of re- 

spondent to urge objections under s. 348, Civil Proce- 
dure Code, 1869. In a special appi«al, as well as in 
a regular appeal, it is competent fur tho respondent 
to show that ixiints deckled against him ought 
to have been decided in his favour. In an ap[i(Mil 
in a suit for onhancoment of mit, where tho tenant 
is appellant and seeks to reduce the amount, tho- 
respondents may show, on other points of law,, 
that it ought to have been enhaneori beyond that 
which the decree gave him. v. Isnonn 

OnosE Marsh. 161 

S.O. IsnoRB Ghose 17 . Hills . W. B. F. B. 48 
1 Ind. Jur. O. & 86 : 1 Hay 860 

(Contra) Makudv Ravuixan v. Mastan Hahtb 

1 Mad. 108 

6. Changing issues on speoiaL 

appeal. A party was not allowed on special appeal 
to go behind the issues by which he was content 
to abide in the lower Courk Ahmed Miindul v. 
SONAOOLLAH . . 8 W. B. 6' 

7. ■ Direction of trial of issue- 

— Eight of respondent to take objection — Civil Pro- 
cedure Code, 1869, s. 372, and Act XXIIl of 1861, 
s. 26, Where an issue has been direetcsrl, and tho 
finding end evidence returned, a special appellant 
cannot take an objection going to the merits which, 
otherwise would not properly bo open upon special 
appeal 8. 26 of Act XXIII of 1861 gives no rights, 
inconsistent with a 372 of Act VIII of 1869. Nil- 

AYATATCHl V. VbNKATACHALAM MuDALI 

lMad.86G 

5, Omission to determine 

m a t e^ft l lesue— Gitd/ Procedure Code^ 1877, 
s. 666, applieabilUy of. Whore a Court of first 

r 9 al omits to determine a material issue at fact,. 

TTigh ^urt 08 a Court of second appeal is not 
competent, under a 666 of tho Civil Frocednre 
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7. FROCEDUBE IN SPECIAL APPEAL-eonlA 

Code, to detcrmino such Imho itflolf* but ihould 
refer it for determination to tiie Court of first appeal 
£hio Ratam V. Lappu Kuab . L K B. 6 AIL 14 

9. Paymont of stamp duty 

whsrs not tendered in Court below. Where 
an appellant has not tendered the stamp duty and 
penaltv on a document which the Courts below 
naTe hM to be insufficiently stamped, the High 
Court will not allow him to do so in special appeal 
Ram Kbishna Qopal v. Vithu Shitaji 

10 Bom. 441 


10, Ground taken for first time 

«on appeal — Qraund writing old of facta alleged and 
adnUttii, In special appeal a new ground may be 
taken if it manifestly arises out of the facts alleged 
.and admitted, whether pressed or not before the 
lower Apiiellate Court Kalimouab Chatterjbb 
a Kau Kbisto Roy Chowdhby 

2 B. Ii. B. Ap. 89 : 11 W. B. 188 


IL Plea taken for first time 

•on appeal— Fads atated in fiaini neeeaaary to 
aupport it A plea may be taken in special appeal 
though not set out in the plaint, if tne plaint did 
set out all the facts necessary to support the plea, 
■and there was no omission calculate to mislead 
the Court Judoovath Muujcx a Kalxx Kbisto 
Taqorb 22 W. B. 78 

12. Obieotion taken for first 

time in special appeal. Where in a suit under 
the Madras Local Boards Act in the Courts of first 
instance and first appeal no objection was taken to 
the fnme of the suit with reference to the provi- 
sions of a 27 : — IIM, that the defendants should 
not be permitted on second appeal to raise such 
•objection to the frame of the suit Frxsidxnt, 
Taluxh Board. Sivaoavga a Nabayaban 

L Ii. B. 16 Mad. 817 


18. Objection taken for first 

time on apimal — Neeaaaity of notice to quit — 
Obfeetion as to want of fortiea — Praotieo^uit for 
epicifte performance. An objection as to the neces- 
nty of notice to quit is ono which may be taken in 
•second appeal An objection that certain of the 
defendants should not have been made parties to a 
suit for spedfio performanoe. because tb^ were not 
nurties to the agreement, cannot be taken for the 
nrst time in second appeal, as it only involves a 
•question of practice. Dodhu a Madhavrao 
MABAYA ir Gadbb I. L. B* 18 Bom. 110 


14, * ■ ■ - Where an objec- 

tion was taken in the first Court that a notice to 
quit ought to have been served through the Courts 
and on second appeal the objection was based on 
-the ground thpt ft should have been served by pro- 
clamation and beat of drum under role 8 franmal^ 
-the Local Government under the provisions of the 
Beng^ Tenancy Aet^ it was Mi that the objection 
so takton could not be entertained in second appeal 
Lobb Matb Gon a Prambab Ghosb 

80.W.Br.216 
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15, Maw point raised in second 

appeal— Qicesftba o/ lata The High Court will 
allow, on second appeal, a new point to be raM 
for the first time, provided it is purely a question of 
law arising on the findings of the Courts below, and 
not affoctm by any facts outside those finAnn i^ 
Nagbsh a Gububao . I. L. M 17 Bom. 808 

la Point of law raised for first 

time in second appeaL In a suit by a mortgagee 
for possession of the mortgaged hmd. the mother of 
the deceased owner claimro to remain in posses^n 
of it in virtue of her right to maintenance. At the 
hearing of the second appeal, a claim was made on 
her benalf not merely to maintenance, but to a 
share in the property as mother of the last owner. 
The point had not been taken in tiie lower Courts, 
nor was it one of the grounds of appeal IfeM. that 
it could not bo taken for the first time in second 
appeal It set up a new right differing in kind 
from that assorted throughout the trial, and not 
differing merely in degree, as was the case in 
Nageah v. Qururao, I, L. B. 17 Bom, SOS, Racka- 
WA 0. Shivayooapa I. Ii. B. 18 Bom. 679 

17. Mew point— Dtserdtba of 

Court On second appeal the appellant should not 
be allowed to raise an entirely now point if it is one 
for the right determination of which it is neoesssiy 
to go into evidence which has not been produced m 
the lower Courts, or unless it is a pure point of law 
going to the question of the jurisdiction of the 
lower Courts and capable of being determined with- 
out the consideration of any evmence other than 
that on the record, and even if it Mis within the 
above exception, it is purelv discretionary with 
the Court whether to consiuer it or not Faxd 
CEA iro Audhixabi x Anubda Chubdbb Bkvtta- 
CSRABJI ... IL.B,14 0ala686 

18. Objection that mene pro- 

fits ought to hawe been settled in execution 
and that no suit lies— dfuif for teotmerg of 
mume profUa from peraon tdho haa taken poaaeaakm 
under a decree which ia aubaequenUy reoeraed os 
appeah^wiadiction^ivU Procedure Code (Ad 
XIV of 1882), a, 244. A landlord sued his tensnt 
for arrears of rent and obtained a decree for s 
certain amount and a declaration that i^ the amonnt 
were not paid within fifteen da;^ the tenant dioold 
be ejected under a 82, Act VllI of 1809. ^ 
amount was not paid, and the landlord execated 
the decree and obtained possession. The tsnsnt 
appealed and succeeded in getting the decree set 
asi^ and the amount found due from hi m for 
arrears by the first Court was reduced, and a deems 
made directing that if the reduced amount 
not paid withm-fiftero days, he should be ejert^ 
He paid the amount found due by the AppsDim 
Court within the fifteen days and recovered pp^ 
cion of his holding. He then brought a S 
Munsif s Court to recover nmsne profits 
landlord for the time he was in posse s B on aNBW 
execution of the first Court’s decree. It tree Mr. 
tended on second appeal that the suit wows AP 
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u the matter might and should have been 
^tormined in the oxecutioii department under 
B. 244 of the Civil Procedure Code. that, as 

the suit was instituted in the MunsiPs Court, and 
the Munsif, under the circumstances of the case 
was the officer who, in the first instance, would 
have had to determine the matter in the execution 
department, there was at most only an error of 
procedure and no exercise of jurisdiction by the 
Munsif, which he did not possess, and that, upon 
the authority of the decision in Purmenaufu Pershad 
Narain Singh v. Jankee Kooer^ 19 W. B. 90, this 
could not be made a ground of objection on appeal 
Held, also, that the point being one that was not 
raised in the pleadings oj^beforo cither of the lower 
Courts, and being a point which went exclusively to 
^0 jurisdiction of the Court, it could not be raised 
on second apiical Azizuddin Hossrin v. Kama- 
NUORA Roy • . L Ii. B. 14 Galo. 606 

19. Objeotion to partiez— Non- 

joindar o/ partial, field, by MurnusAMi Atyar, 
and Brakdt, JJ, (Kbrnan, J., dissenting), that 
the objection as to non-joinder of parties is not 
essentia], but merely formal, and weight should not 
be attached to it when it is first taken on second 
appeal Moidik Kutti v, Kbjsesav 

I. L. B. 10 HadL 822 

20. Queatlon of limitation. 

IVhcro the question of limitation was raised for the 
first time in second appeal: — Hekt, that it could not 
bo decided in favour of the plaintiff. Shibafa v, 
Don Naoaya . I. Ii. B. 11 Bom. 114 

21. PUa raised at 

the hearing which was not taken m the memorandum 
of appeal^Practiee. A plea that the memoran- 
dum of appeal in the lower Appellate Court was 
insufficiently stampeil, and that such deficiency was 
not made good within the period of limitation, is 
nut a plea which can be raisml at the hearing of a 
second appeal, when it has not been taken in the 
memorandum of appeal Ram Kishxn Upadhia 
V. Difa Upadhia . 1. L. B. 18 All. 680 

22. — CivU Procedure 

Code, ss. 541, 542, 584, 585, 587-^Pka of limitation 
as to first AppdkUe Court taken oraUy on second 
appeal An appellant in a second appeal raised 
orally at the hearing a plea not taken in his memo- 
randum of appeal to the efEoct that the respondents’ 
appeal to the bwer Court (where they hod been 
appellants) had been barred limitation when it 
VOS presented. Hdd^ that^ even though the 
pro^sed to be raised was one involving a question 
of limitation, the appellant was not entitled as of 
nght to be hmrd in support of it without the leave 
of t^ Court granted under a 642 of the Code of 
uvil Procedure ; and that the Court was not itself 
bound to consider that plea» and under the circum- 
vtonoes did not think it necessary to enter into it, 

Upadhia Yr Dipa Upaihia,!, L, B. IS 
A A 580, approved. Ahmad Au v, Wabu Husaih 
LL.B.16AU.128 


BPECIAL OB BEOOND AFPEAIi-otmeif. 

7. PROCEDURE IN SPECIAL APPEAL-^zmfA 

n. - Argument on point not 

before raised — Civil Procedure Code, 1859, s, S74» 
The High Court ought not, under & 374, Act VIll 
of 1^, to allow a point of law to bo argued in 
special appeal when it was not distinctly raised in 
the first Court, nor alluded to in the lower Ap|)cllato 
Court Lalla JowAiiiu IjAll Pandby v. Court 
OF Wards .... 17W.B.214 


24. Objeotion on appeal not 

raieed before remand— Qwes/iba of law. Tlie 
High Court is bound to notice an argunumt on a 
point of law raised in special appeal, even though 
it was not raised before the Cbiirt on a previous 
occasion, when it passed an order of remand 
Darimba Dbbia V, Nilmokxr SiKon Deo 

16 W. B. 18G 

26. — ^ Betting up new oaee— Fbis 

and Ejections raised for j^st titne in special appeal. 
Parties are not entitled in special appeal to set* up 
a new case, iiivolving an argument entirely different 
from that raised in the Courts below, and a staio of 
facts entirely inconsistent with their statements 
there. Bukseb Lall v. Aoladu Ahsan 

22W.B,66a 

26. Baising new issue 

— -Changing original aUegtdions. A party cannot 
be permitted to change in special appeal the 
allegatums on which ho wont to trial in tho Courts 
below, and to raise altogether a now issue. Shiu 
Das Nabayah Sinok v. Bhaowan Durr 

2 B. 1ft lU Ap. 16: 11 W. B.1G 

27. — Changing ground 

of aelion, A plaintiff suing for redemption, on tho 
^und of holding in right of dower, cannot in 
special appeall'ciaim to redeem on tho ground of 
being heir to t(io mortgagor. Rahoman v. Fuzu- 
LOONISSA .... W. B. 1864i 828 

28. - - — Changing ground 

of aeMon, A claim as heir to a widow cannot bo 
heard on special apjpoal when tho plaintiff did not 
suo on that ground in the Court bolow. Kbipa- 

hath MOJOOHDAR V. SARODA CnOWDRBAjH 

1W.B.288 


29. Changinq ground 

of action. When a plaintiff has incffoctualljr sued 
for a declaration that certain property was his own 
self-acquired property, he cannot in special appeal 
ask for a declaration of his titlo to a moiety of tho 
property as a member of a joint Hindu family. 
Dhitk Kbisto Roy v. Hubo Chundeb Roy 

6 W. B. 197 


20 , - Claim through 

widow in rigid of dower-^AUegathn of Hghl by in- 
heritance. The defendants in tho Court below un- 
■uccossfully claimed to retain possciiiiion of some 
land under a kobala from a Mahomedan widow, 
who was alleimd by thorn to havo been absolutely 

entitled thereto under her right of dower. Hdl, 

that the defendants ooukl not, in special ap^l, 
setup for the first time that the widow was entitled 
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*10 a share by inheritance, if not as dcnmohur, no 
case of that kind having been made in the Courts 
below, and no inquiry asked for into the state of 
-the family, or whether any and what share came to 
the widow. Ambika Gharan Dutt v. Nadir 
;Ho8Sein 8 B. Lb B. a. O. B68 

8.O. Umbika Churn Dutt v. Nadir Hossein 

11W.B.138 

Bl. Buies for special appeal— 

’Sufficiency of evidence on the record. Question as to, 

A case which is tried in special appeal is subject to 
.all rules provided for regular appeals so far as the 
same may bo applicable. The question whether 
evidence on the record is legally or reasonably suffi- 
cient to supfiort the findings of the lower Appellate 
Court may be dealt in six^cial appeal without a 
remand or re-hcaring. Joy Ram Roy v. Omrao 
Roy 12 W. B. 481 

82. Omission after fiavourabla i 

flndlxigof law to appeal against adverse j 
finding of fisot in lower Court— PoiMf e/ //igA 
Court reversing judgment on law to decide on fact 
rnthoid remand. The Court of first instance found 
against the defendant on a matter of fact, but | 
d^sreed in his favour on a point of hw ; and on j 
appeal by the plaintiff the defendant omitted to i 
file a memorandum of objections to the adverse ! 
-finding of fact of the Court of first instance. The j 
Appelmte Courts without going into the question of 
confirmed the decree of the Court of first 
instance on the point of law. Held, that the High 
Court, in special appeal, could under these circum- 
stances give judgment, in favour of tho plaintifi 
without a remand. Waioamkar v. Wadekar 

6 Bom. A. 0. 194 


7. PROCEDURE IN SPECIAL APPEAL-eostf. 

with, and questions of fact are open f6r decision. 
Budha Maij V. Bhaowan Das. 

I. LB. 18 Gala 808 

86L Treatment by High Court 

of finding of faot — Suit for wrongful dtseiM- 
sfd. The finding of tho lower Courts upon a ques- 
tion of whether there was suffieient ground for the 
dismissal of a pagoda hereditary servant by tho 
dharmakarta must bo treated by tho Hi(^ Court on 
special appeal as a eonelusive filing upon a matter 
of faot, unless it be supported by no evidence what- 
ever. Kristnasahy Tatacharry V. Gomatum 
Ranoacuabry .... 4 Mad. 68 

87. Fower of High Court as 

to facts — Appeal from order of remandr-^CivU 
Procedure Code, 1877, s, 562, and 8. SS8,d, 28. On 
an appeal from an order under a 662 of tho Civil 
Proo^uro Code remanding tho case, the High 
Court cannot consider tho facts on which the lower 
Appellate Court passed tho order of remand. All 
that it can do under s. 688, cl. 28, is to oonsidir 
whether, on the findings of faot by the lower Ap- 
pellate Court, that Court was right in remanding 
the case. Noimollah Pramanick v. Gbish 
Narain Moonsheb • I. L- B. 8 Calo. 674 

88. Bflbot on speolal appeal of 

recording further evidence by Appellate 
Court — Bight to append on fads. A special appeal 
is not converted into a remilar appeal because the 
Judge, sitting as a Court of appeal, recorded further 
evidence unto s. 366, Act Vlll of 1860, or pro- 
nounced a judgment on the evidence recorded, 
which had not been oonsi^red by the first Court as 
describedins. 363. Lalla HebraLallv. Goubu 
Byjnath Pebshad ... 4 W. B. 48 


88 . 


Fower of High Court to 


draw Infarence of faot firom evidence. The 
High Court is not at liberty in a special appml to 
draw any inference of fact from the evidence in the 
case. Dwabxadas Lalubuai v. Adam Ali Sultan 
Ali • • • « • 8 Bom. A. C. 1 


84. 


Mode of obtaining record 


of fhots where ground of appeid is miscon- 
duct of Judge in not hearing a pleader. 
The Court on special appeal is bound to take the 
foots from the Judge’s statement. Where, there- 
fore, a party desires or intends to make the miscon- 
duct of a Judge a ground of appeal to tho High 
Cburtk he ought always to draw the Judge*8 atten- 
tion to tiiat matter, either by presenting a petition 
or otherwise, so that a prom record may be at 
once made of tiie facts whidi he desires to estab- 
lish in appMl Ram Koomar Kyburto Dass u. 
SoNATUN DAsk Porahaniok 8 C. L. B. 28 

88. Appeal to Chief Gourti 

'Fm^b— CtvJ Procedure Code, 1882, s. JJ4— 
Questions of fact. An appeal firom an Appellate 
Court to the Chief Court of the Punjab is not 
limited, ossneh appeals are unto the uvil ftooe- 
.duieC^ lS82^a 684; but evidence may be dealt 


89. 


civa 


Code, 1882, s. 568-^Bight to go into facts on append* 
Tho provision in a 668 of Act XIV of 1882 as to an 
App^to Court recording its reasons for admittiiig 
aaditional evidence is dircetory merely, and not 
- imperative. Where tho first Court of Appeal has 
admitted additional evidenee, tiie hearing in the 
second Court of Appeal will not be treaM as a 
first appeal, so as to allow the pleaders to go into 
the facts. Gopal Singh v. Jhakbi Rax ^ 
L li. B. 12 Calo. 67 

40. Bighttoeomi^ 


evidenu taken by lower Appedate Court under s. 865, 
Civa Procedure Code, 1859, The Hi^ Court Is not 
entitled in special appeal to bsamiiiB the efidenm 
of a witness summoned by the lover Appeilats 
Court under Aot Vlll of 1868, s. 865, vas 
not before the first Court, nor treat the appeal as a 
r^pilar appeal. Mahomed Kamil 
Luteep • • , ■ • 23 W, M 


Reversing deolaion in 
Mahoiud Kamil 


Abdool Lump j 

20W.&669 


4 L BlcM to go Mtatod 

of roBiMid— OrniiifeotooCT^y ^ flf. ****’*• 
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\7here a snit was lemandad for aueMment of 
moBne profits on ths principle laid down in a oertabi 
oaae, if the plaintiff was himiell found to have cnlti- 
vatod the lands, and tho first Court, finding that 
to be the fact, assessed the mesne profits on the 
prinoiple laid down in that oase, hut the Ju^e 
revorsod tho dooision on the ground of a later ruling 
as to mesne profits, the &h Court on speoM 
appeal held that the spooiaf respondent, if dis- 
satisfi^ with the order of remand, ought to have 
applied for a review, and, not having done so, he 
was not entitled to ai^ the Court to go behind the 
Older and consider whether it was wrong with 
reference to the latter case. Nubsinor Rot e. 
Anderson . ^ . 19 W. B. 125 

See Ramkuvarbai v. Damodiur Nabbheram. 

6 Bom. A. 0. 146 

42. Objeotion to previous order 

in the case to be taken In memorandum of 
appeal-'— CfWf Procedure Code, ee, 662^ SOX. 
UnloiM such objection is taken in his memorandum 
of appeal, it is not open to an appellant ahthe hear- 
in{{ of an appeal from tho dooreo to question tho 
validity of an order of remand proviomdy made in 
the case under s. 662 of the Code of Civil Procedure. 
Tilak Raj Singh v. Chakardhari Singh 

I. Ik B. 16 AIL 119 

43 . Order adding defendant— 

Civil Procedure Code, 1SH2, e.S'i. Where an order 
adding a defendant under s. 32 of tho Code of Civil 
Prooednro was not appealed against and no objeo- 
tion was taken thereto in the memorandum of 
appeal from the decree in tho suit in which it ^vas 
p^«iQd, an oral objection taken in appeal to such 
enler was disallowed. THak Raj Singh v. Chakar^ 
dhari Singh, I. L. R. 16 Att. 119, relmid to. Bansx 
Lal V . Rahji LaIi . L Ii. B. 20 AIL 870 

44. Power of High Court to 

deal with evldenoe— Necaistip for remand-^ 
Evidence of exiatence of legal necessity. Hdd, by 
Peacock, C.J., that tho High Court has the power 
in special appeal, before remanding a case, to see 
whether there is any evidence on the record which 
would warrant a contrary finding to that already 
come to by tho Judge below ; and that it would be 
worse than useless to remand the present case to the 
Judge to find whether any necesssity existed for the 
>sle* when the Court sees that there is no evkUnce 
on the record to prove the existence of such neces- 
uty, and when the Judge has found that there was 
BO nooessity ; if he were to come to a contzaiy find- 
ing upon the evidence as it stands, his jud^ent 
would be reversed upon special ap)^ as bmng a 

without any evioenoe in support of it 
« w, conero, by Batlrt, J., that, under s. 872, 
Act Vni of 1869, the Court in special app^ cannot 
wy facts on the evidence on the xeoonL or whether 
loo evidence is sufficient to enable the Court to 
oo^toaoondusionof fact on the question of legal 
**^ty, and that the oase should oe remandsd to 


7 PROCEDURE IN SPECIAL APPEAIr-cosId. 
^cj^efor a clear finding on that question. 
Ram Pershad Sookul v. Rajundar Sahoy 

^ 0W.B.262 

1H82, ss, 565, S66~--Dctertnination 
High Court. In a suit for pre-emption, based on 
the wajib-ul-urz of a villags, tho Court of first in- 
stance dismissed the claim on the ground that no 
right of pre-emption had been provetl to exist in 
the vill^. Tho lower Appallate Court, dissemting 
from this opinion, rovorsid tho first Court’s docro^ 
and remanded tho case under s. 602 of the Civil 
Procedure Code for a decision on tho romaining 
question of fact, viz., tho amount of the consider- 
ation for the mle. On appeal from the order of 
remand, tho High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with 
the finding of fact that the plaintiffs had a right of 
pre-emption, and accordingly dismiss^ the appeal, 
but added that tho Judge was in error in remand- 
ing the case under s. 662 of the Code ; that his order 
must so far bo sot aside ; and that ho should pro- 

I oood under s. 666 or s. 666 as might bo applicable. 

I The Judge, on receipt of this order, replaced tho 
case on his file, remitted an issue to the Court of 
first instance, under s. 666, as to tho amount of 
consideration, and, accepting the first Court’s find- 
ing upon that issue, djcrood tho plaintiffs* claim. 
In second appeal by tho defendants tho High Court 
was of opinion that the Judge had disposotl of the 
case upon a condition of things which tho plaintiffs 
bad never asserted, inasmuch as he had tniaM the 
light of pre-emption which w'as in issue as one 
arising from custom, and not, as alleged by the 
plaintiffs, as arising from a contract between tho 
ancestors of the parties. All the evidence neces- 
sary to tho determination of thO case was on the 
reo^. Held per Pntberam, C.J., and Oldfield 
and Tyrrell, JJ., that tho High Court was com- 
petent, in second appeal from the Judge’s decree, to 
look into the evidence already on the record for 
the purpose of finding whether a right of pre- 
emption existed in fact in the village, if the evi- 
dence for answering this question was already on 
the record, and that, in such a case, the question 
need not ho referred to the Court of first appeal. 
Bid Kishen v. Jasoda Kuar, I. L. B. 7 Att. 765, 
referred to. Per Straight and Brodhurst, JJ., 
(confra). Bid Kishen v. Jasoda Kuar, /. L. R. 7 
AU. 765, referred to. Deoxishen v. Banbi 

I.L.B.8A1L172 

46. Beoond appeal from order 

of remand— Cfvff Froeedttfe Code, s. 562-^Effeet 
of findings of fads and findings of law. On an 
appeal fiom an order of remand under s. 662 of tho 
Code of Cfivil Procedure, the High Court is bound 
to accept tho finding s of fact of the Court which 

the remand, that Court being a Court of first 
appeaL provided that there is evidence to support 
tnem ; but where the High Court has decided a 
question (ff law in an appeal from an order under 
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1 . 502 of the Godo» that deoudon of tho queitbn cf 
law will be final for all pnrpoeei in the suit and in 
any a|»peal which may subsequently be made to 
the Court. Deo Kiahen v. Bansit L L. jR. 8 
AU. 172, referred to. Gaubi Shankab v. Kabima 
Bibx .... LII.B.15A11.418 

47. Appeal from order of an 

Appellate Oonrt^bii Procedure Code, 1882, 

98. 882, 888 — Findings of jaet of the Court hdow. 
In an appeal from an order of an Appellate Court 
the High Court is bound to accept, as in a second 
appeal from a decree, tho findings of fact arrlYod 
at by the lower Appellate Court. Qaiuri Shanker y. 
Kairma Bibi, /. L. R. 18 AU. 418, approved. Tiiu 
Ram V. Shama Chabav . I. li. B. 80 AIL 48 

48. Determination of iBBuee of 

Ikot by High Court — Civil Procedure Code, 

99. 888, 888, 887. Hdd, by tho Full Boneh, that 
s. 587 of the Civil Procedure Code does not make 
ss. 505 and 500 applicable to second appeals, so aa 
to enable the High Court, in oas3S where the lower 
Appellate Court has omitted to frame or try any 
issue or to determine any essential question ox fact, 
to itself determine the same upon tho evidence on 
the record, but tho High Court in such oases must 
remit issues for trial to the lower Appellate Court. 
Bedkieken v. Jaaoda Kuar, L L. R. 7 AU. 788, and 
Deokiahen v. Banai, L L. B. 8 AU. 172, overruled 
on this point. Gibdhabi Lal v. Cbawtobd 

I.L.B.eAU.147 

40. Power of High Court to 

look Into ground for admitting appeal after 
time. It is competent to the Hi^ Court in speoial 
appeal to look into the grounds which a Jnd^ has 
grven for admitting an appeal idter tho lapse of the 
prescribed time. On appeal to the H%h Court 
against tho decree of a sulbrdinate Court, every- 
thing which preceded that decree as an act of Court 
is open to revision. Mowbx Bbwa v. Subxvdba 
Nath Roy aB.I«.B. A.C.184:10 W.&178 

50, LimitoHon Act 

(XV of 1877), s. 8, Bch. L The Hiah Court, sitting 
on second appeal, has power to look into the ground 
whi^ a JiAge has given for admitting an appeal 
after the lapse of the period allou’ed by the Limit- 
ation Act. Mowri Bewa v. Burendra NM Rog, 
2 B.L.R. A. C. 184, followed. Cbukdib Doss e. 
Bosbooh LaxXi Sookul 

I. IbB. 8 Calo. 8611 UO. L. & 177 

51 . Powor of High Oourt to 

▼ary ordor for esooution— Gteinp rdief not 
asked far. The High Court in second appeal should 
not vary the order for ezeoutlon which had been 
passed in such a way as to give the decree-holder 
relief for which he did not au. Frotap Cbuitdbb 
Doss V. Fiaby Chowdhbaxh 

1. L. XU 8 Oalo. 174 : 9 O. L. B. 468 

68. DeoTBOB mado without 

JuriBdiotion— difti eogniMe hg BmdU Cmue 
OouH^-Drder sending ease oa ierma to Small Came ' 


7. PROCEDURE IN SPECIAL APPEAL— eoiM.. 
Court, Where the deeiskmo of the lower Courts 
were found, in special appeal, to have been without 
Jurisdiction, and the suit to be oogniiable by the 
Small Cause Court, the High Court made aa order 
sending tho plaint to the Smidl Cause Court for 
trial, upon the apMllant (plaintiff) paying within 
throe months all the costs (ff the litigation. Dhuh 
M omu Cbowdhbaih v, Wooma Chubb Roy 

88 W. XU 446 

68. ObJeotiouB under a, 667 

rained for the Bret time in eeoond appeal 
by plaintiil)i— Pfadice--Beiiiand bg lower Appd, 
kUe Court under Civil Procedure Code, a. 888. Ob- 
jections which might have been, but wore not» 
made under s. 507 of the Civil Procedure Code in a 
lower Appellate Court to the findings on remand of 
the Court of first instance, cannot be raised for 
first time as grounds of second appeal from the 
lower Appollato Court’s decree. Muhamkad 
Abdul Hax v . Sxxbo Bxshal Rax 

I.L.B.10A1L88 


64. 


Filing one appeal from 


four neparate deoreea— Amendment of appeet. 
In execution of a decree in a District Maw’s 
Court, certain property having been sold, a balance, 
after satisfying the decree, remained in favour of 
the judgment-debtor X, After tho date of ssle^ 
but before tho whole of the purchase-money hsd 
been paid into Court, X applied to the Court hg 
petition, praying that tho amount due to him 
might bo paid to A, to whom, he alleged, he had 
assigned it. Before any order was biade on this 
petition, B, C, D, and S, in execution of sepaiate 
decreoB against X, attadied tho sum in Court. 
The District Munsff ordered that B, C, D, and S 
should be paid before A. A brought a suit against 
B. 0, D, and S in another District Munslf s Court 
for a declaration that he was entitled to the money 
and to sot aside tho said order. The Munsif 
aside the order and declared the plaintiff to be 
entitled to the amount. B, C, D, and S seversUy 
appealed against this decree, and the District Cknrt 
passed adored in each app^, dismissing A’# sum 

A presented one second appeal, making B, 0, A 
and E parties thereto, agpunst the four deorcN <m 
the District Court. Held, that A was bound to fils 
a separate appeal against each of the deems 
passed by the District Court ; he was, howevsTt 
allowed by the Court to amend his second appesl 
and file three more*090ond appeals. Cbatbub 
KnmuiiiD . LX.&UlUd.ae0 

58. 1 Obaoga of ptood tof to 

appeal— iVueim. The plaintiff^ sfl^gfam bimw 
to be Joint in estote with A, his gnuBdunoie, suedio 
set aside an absolute gift of the nonse in sun msec 
by A in fhvonr of his wife, as also the 
sale of the house by ^e wife to the de iftmd ^ 
The lower Appellate Court, find ing tM A wbJ 
separate in estate from tfaintifl mad S 

ewusive owner of r 
wife and the eale 


kte from plaintiff and the me “ 
of the house, held the gW,yS 
ale her to de fa nde a t t®® 
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dinniBSod the suit. On second appeal the plaintiff 
contended that he was the heir of the donee, and 
that nnder the deed of gift she had no power to 
alienate. Hdd^ that, the oaee put forward in second 
appeal being totally diff'?rent from that which was 
( riginally put forward and tried, the appeal should 
bodismiEB^. Kanbia v. Mauin Lal 

I. L. B. 10 All 406 

66,....^ Omieaion to examine wit- 

neeeeB— ^eronif appeal, objection on, on the ground 
of mch omisaion. A Sul^rdinate Judg>\ after 
examining some only of the plaintiffB* witncHfit^B, 
wab of opinion that there was no neccHshy for 
further evidenoe, and paBSitd a decree for the 
plaintiffs. Ten M’itncHHcj^ whom the plaintiffs liad 
summoned were not examined. The defendant 
appealed to ihn District Judge. At ih? hearing of 
tha appeal the plaintiffs did not inform the Judge 
that some: of their witneBsi'S had not been examined, 
nor did he h(*eomo otherwiso au-arc of the fact. Ho 
reTcrsed the lower Court’s decree, being of opinion, 
on appeal, that the plaintiffs’ evidence had not 
prov(*d their case. The plaintiffs app*<Alfd to the 
High Court, and contended that the d«Hiree of the 
lower Appellate Court should he set aside, in order 
that the excluded evidence might be taken. HeH, 
tliat there was no suffioient reason, on second 
appeal, to set aside the deoree. ’fhe plaintiffs 
ought to have brought the facts to the notice of the 
lo\v?r Appellate Court, and, not having done so, 
they could not on second appeal take the objciction 
in order to have a chance of a second trial. Gulak 
V. Badbudix I, L. B. 18 Bom. 880 

67. ■ ■ Defective Judgment of 

Appellate Court, reverelng HuneiTe deci- 
sion on credibility of witneeeeB— TV/frlrre 
—Proredure^vdgment, form of. Case in which 
tlio High Court on sp3oial appsal, being of opinion 
that the judgment of the District Judge reversing 
that of the Munsif on the credibility of the witnesses 
(lid not fulfil the conditions that a judgment revers- 
ing such a decision ought to fulfil, brought up the 
cflMe before itself and heard it as a regular appeal. 
I’lmMESBUR Cbowdhby V . BrtjolaUi Crowdhby 

1. Ii. B 17 Cole, 860 

68. Objection to suit on 

^onnd of want of oertifleate—^vtf under 

dgricuUuruits* Bdkf Act, An objection to 
a suit under the Dekkan Agriculturists’ Relief Act 
on the ground that a proper oertificato had not been 
obtained could, it was hM, be taken for the first 
nmo in second appeal, as it was an objection affect- 
»og the jurisdiotbn of the Courts below. Nyam- 
Tvu r. Naba yalad Fabidbha 

l.L.B.18Bom.484 

Ohance in nature of suit 

on Mond proof ofcaaeoB first 

; ” X Plaintiffs, being members of a 

joint Hmdu family, alleging division and a sale to 
nem by other members of their share in the family 
property more than 12 years before suit, sued to 

VOL. V. 
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7. PROCEDURE IN SPECIAL APPEAL-confd. 
eject a more recent purehascT. The plaintiffs 
failed to prove division as alleged. One of tho 
raemlutrs of the family who was in posseHsion of the 
property to which the wilc-de?d related did not join 
in executing it. Held, that the plaintiffs, having 
failed to prove division as alli^ged, were not entitled 
in second appeal to have their suit treated as a suit 
for partition. Muttusami t«. RAMAKRisnxA 

I. L. B. 18 Mad. 808 

60. ^ - Powers of Appellate Court 

— Question of fact — Civil Procedure. Code, HiS2, 
ss. SM4, The limitation to the power of tho 
App Hato Court in htaring a aecoiul appeal under 
ss. 684 and 685 of the Code of Civil Procedure, 
1882, must be attendcsl to, and the appellant 
cannot be allowed to question the finding of the 
first Appellate Court on n question of fact. Pkrtaf 
ChUNDEB GhoSB V. MoHENDRANATU PURKAIT 

I. L. B. 17 Calc. 881 
L. B. 10 I. A. 888 

61. — — Objection taken for first 

time on appeal — Misjoinder of causes of action — 
Civil Proeednre Code, s, 44, Where an objection 
under s. 44 of the Code of Civil Procedure as to mis- 
joinder of causes of action was raised for the first 
time on appeal, tho Higli Court on second appeal 
declined to entertain it. Dhondiha Krishnaji Patel 
V. Ramchandra Bhagvat, I, L, R> 6 Rom. S>54t 
followed. Maut.a v. Gvlear Sisnn 

I. L. B. 10 AIL 180 

68. Objection to jurisdiction 

on ground of wrong valuation of suit - Suita 
Valuation Act (Vlll of 1889), a. 11, Tli(« High 
Cuiirt hdd that it was not at liberty lo entertain an 
objeelion taken for the first time on second app(!al 
that the suit was not within the.]X‘eiiniary limits of 
the District Miirisirs jiiriwliefion, as it ap|iearcd 
on the merits that the appellant had not been pro- 
jiidi(*i*d. MuTifUHAMi Mudauar V. Nallaku- 
LAXTiiA Mudaijak I. L. B. 18 Mad. 418 

08. Objection taken for first 

time in second appeal that preliminariea 
to sifit had not been taken— Praeftes. In 
a suit for a declaration of the plaintiffs’ right to 
have their names registered as purchasers, an 
objection having bcim raised, in s(*eond appeal, 
that tho Court had tin jurisdiction to entiTtain the 
suit, as the plaintiffs had not previously asked tho 
Collector to place them on the register .—Held, that 
this circumstance was not necessary to give juris- 
diction, although it might be a reason for treating 
the suit as premature. That objection, however, 
being taken for tho first time in second appeal, was 
disallowed. Bhikaji Baji r. Pandu 

L L. B. 19 Bom. 48 

64. Objection based on point 

of law. An objection boscMi upon a point of law 
may be made in second appeal, provided it docs not 
involve tho taking of any additional evidence on 
matters d disputed facta. Davdapfa v. Girimal- 
lapfa I. Z 4 Bk 19 Bom. 881 

17 K 
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06. - Objection taken*on appeal 

from final decree to order of remand not 
appealed from, Tho contention thnt a map waH 
lulmiHsiblo in oviclciico wan held to Imi open to the 
appellant, on HOcond appeal, although he had not 
appealed againnl an order of remand made by the 
lower Appellate Court, rejecting the map aH not 
being admisHibl(^ Suvitri v. Jtamju !• L. B, J t 
Bom, 232, and Batneehur Singh v. Shendin Singh, 
/. L, B. 12 AIL htO, followed. Kamto Piiashau 
Hasari V, Jaoat Cuanuha Dutta 

I. L. B. 28 Calc. 885 

00. - Offer to pay stamp-duty 

and penalty in second appeal not allowed. 

An inatriimcnt which in not duly 8tam|M)d will 
nut be admitted on wseond apfieal on payment of 
stamp and penalty when tht«ni is no evidence that 
the stamp and |NUialty were t(oul(;red and refused 
on the hearing of the first ap]wal. Bamhri«hna 
Oopal V. Vithii Shivaji, 10 Bmn. :/•//, ntferreil to. 
Laksiimandas Raqiiitnatiidas V. Uambiiau Man- 
8AIUM I. li. B. 20 Bom. 701 

07. Wrong issue framed by 

lower Oourt— FtWiap in judgment on the point 
raieed hy eomect mhw ’-Ground for remand. Where 
tho lower Appellate Court framed a wrong issue 
for decision, but it appeared from its judgment 
that there was a finding on the imint which would 
have been raised if llm correct issue had been 
framed, the High Court in wcond apiwal refused to 
remand tho case for a new finding on that issue. 
ViNHNU Uamciiardra V. Oamesh Aitaji Ciiau- 
niiABi I. li, B. 21 Bom. 826 

08. ■ .... Amendment of plaint by 

putting new plaintiff on the record on 
second appeaL Where plaintiffs had sued as exe- 
cutors by implication under a will which provided 
that tho plaintiffs should take care of tho estate 
during the minority of a sun who was to be adopted 
to the testator, which adoption had bc'on mode : — 

under the (ireurostances of tlie case, that the 
plaint should be amended on sifconii appeal by 
substituting tho adopted son as plaintiff with 
one of tho original plaintiffs as his next friend. 
Sbsuauma V, Chennai'pa .L L. B. 20 Mad. M7 

00. Apportionment of mort- 

gage-debt— Queeiftoii of apportionment first raised 
in second appeal— Pradtiee^ A plaintiff, who hod 
purchased part of certain mortgaged property and 
sued for possession, obtained a decree ordering that 
ho should get possession on payment of the whole 
mortgoge-debti He did not in tho lower Courts ask 
that the mortgage-debt should bo apportioned, but 
did so in second appeal to the High Court Under 
tho oircumstances, the High Court refused to 
interfere with the decree. The plaintiff had a 
remedy by suit for contribution. Yadao Babaji 
Scar arat v. Ambo • I, L. B. 21 Bom. 607 

7D. - Appeal to lower Appellate 

Oonrt by reepoxidmt in High Gourt in- 


8PBOIAL OB SECOND APPEAXr-eoiiid. 

7. PROCEDURE IN SPECIAL APPEAL— coald. 

Buifioiently stamped— Coiiff Fees Ad {Vll of 
1870), s. 10 . Where it was discovered in second 
appeal in tho High Gourt that the respondent, when 
appellant in tho lower Appellate Court, hod not 
paid a sufficient court-fee on his memorandum of 
appeal in that Court and up to tho date of tho 
hearing of tho appeal in the High Court, though 
called upon to do so, harl not mi^ good the defi- 
ciency, it was held that tho proper procedure was 
not to dismiss tho respondent’s appeal to tho lower 
Appcfllate Court under s. 10 of tho Court Fees Act, 
but to stay tho issuing of tho deenn), if any, of tho 
High Court in favour of the rtsspondont until such 
lime as the additional court-foo duo by him might 
bo paid. Narain Singh v. Chaturrhuj Sikoh 

I. L. B. 20 All. 802 

71. — Objection as to improper 

admieeion of document in evidence. An 
objeelion that a doeiiment which per se is not ad- 
missible in evidence has boon improp($rly admitted 
in evidence cannot bo entertained for tho first time 
in second apiieal. Miller v. Madho Das, 1. L. B. 19 
AIL 70 : fj. B, 23 I. A. 106, distinguishocL Giriv- 
t>ka Chandra Gakouu v, Ra jsndra Nath (hiAT- 
TKRJBB 1C. W. N. 680 

72. . Inferences of frudt or of 

law— Uit»7 Frocednrt Code. (Ad XIV of 1882), 
s. S84. Case in which tho High Court in second 
appeal reversed tho judgment of tho lower Appel- 
late Court, and considered the inferences of facts 
and also certain facts found by tho first Court and 
not displaced by the lower Appellate Court, which 
set aside tho judgment of the former. In sc^nd 
appiMkl tho High Court has the power of consider- 
ing whether tho procedure adopted by the lower 
Appellate (.biirt in dealing wil^ tho facts is premor 
or not; and whether tho inferences of fact or law 
derived by that Court from facts established to the 
sivtisfaction are well founded or not Frotap 
Narain Smon Deb v. Kaghu Ram Hazba (1901) 

60.W.N.186 

78, — Limitation— Ltmtfoftoii Ad 

(XV of 1877), Sch. II, Art. ITO^Where second 
appeal preferred, time runs from dale of order 
finally disi^ng of such appeaL Whore a second 
appeal is preferred and an order is made hf 
the Court to which the appeal is preferred whidi 
has tho effect of finally disposing of the appesJ, 
time runs from tho date of inch order; and it 
makes no difforeneo that such second appeal was 
withdrawn by the appellant PaBoji ▼. Oanin, 
/. L. B. 15 Bom. 370, dissent nom. AIM 
Bahiman v. Maiden Baiba, I. L. B. 22 Bom. SO 69 
dissented from. Pebia Kovn. Ramanuja Fbbita 
Jbetangab V. Laebbhmi Dobs (1900) 

L^B.80Ma4.1 

74. SubBtltation of pavtlM in 

second appeal— tea Ad (XV of 187 
8 eh.lI,ArL 1750, Whmone of the |Jii nt i fi i 
raspon^nts in a second appeal against a deem 
for lent passed in their favour hM died and no 
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application was made to bring in his hoirs within 
the period allowed by Art. ICUiC, Sch. II of the 
Limitation Act i — Udd, that the appeal had abated 
so for as the deceased respondent was concerned, 
but that the appellants were entitled to go on 
with the appeal as against the other respond- 
ents. Chandaraang Versabhai v. Khimabhai 
RaghtAhnif L L, B. 22 Bom. 718, roferriHl to. 
Upendra Kumar Chakravabti v. Sham Ijil 
Manoal (1907) . 1. L. R 84 Gala 1020 

76. Evidence not placed before 

lower Appellate Court not receivable in 
second appeaL A parly cannot, on second ap- 
peal lot in evidence jwhich wim not placed before the 
lower Appellate Court. Bamuchiindra v. Krishnaji^ 
/. L. B. 28 Am. 4, referred to. Bara KiUti v. 
.Ifamad, 1. L. B. 18 Mad, 480, referred lo. Secre- 
tary or State for India v. Manjesuwak Krihh- 
NAYA (1904) . L L. B. 81 Mad. 416 

70. Jurisdiotion— iSVeond Appeal 

The Court will allow a question id jurisdiction 
to be raised fur the first time in soiHtnd apjwal, but 
the contention must bo substantiated on tho facts 
already found, or else fail. Pursuit Panda v. 
Aranda Gaomtia (1908) . 12 O. W. N. 1086 

77. — Decree against respondent 
against whom no first appeal— 

In a second appeal no decree can be iKissod against 
a respondent against whom there was no first 
appeal. Ram Ratam Cuuokbrrutty v. Jooesu 
Chandra Bhattaouarya (1907) 

12 O. W. E. 025 

SPECIAL POLICE OFFICER 

Bee Police Acl (V or 1861), as. 17, 19. 

I. L. R 28 Calc, 411 

SPECIAL TRIBUNAL. 

- • Barrialera—VahU— 

Bight of exduaive audkneer— Special Tribunal- 
Criminal Law Amendment Act (XIV of 1908], 
—nigh Court Charier Act of 1861 (24 A 25 Vid., 
c. 104), 99. 1, 9, 13 and 14— Letters Patent, 1855, 
2f7 and 24— Ordinary and Bxtra^inary 
Ortginal Criminal Jurisdiction— Buies of the High 
Court, Original Side, 70, 71 and 72. Rirristers 
havo^ tho right of ezelusivo audience before tho 
opocial Tribunal formed to try coses sent up for 
trial to tho High Court under the provisions of the 
^iminal Ptocedure Amendment Act, 190a Be 
Babbistsbs and Vasils (1909) 18 C. W.N. 006 

SPECIFIC AFFBOPBIATION. 

Su Insolvenot— Order and Disposi- 
tion . 1RL.ro. G.11A 181 
2RL.ro. 0.66 

8PE0IFI0 IdUaAOY. 

See PaoBATi and Administkatiok Act 
(V or 1881), sa 106^108 

10 0.W.N.88 
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1. General Cases . • . 12013 

2. Special Cases . . 12010 

See Arbitration — ^Awards — Enpobos- 
iNO Awards . I. L. R 28 All. 286 
I. L.R24A1L164 

See Compromise— (^NSTU uimuN, etc., 
OP Deeds op Compiiomimb. 

7 C. W. N. 168 

See Decree— iVLTKRATioN or Amend- 
ment OP Decree. 

I. L. B. 12 Bom. 174 
LL.R16Galo. 211 

See Evidence— Parol Evidbnoe— Vary- 

INQ OR CONTRADIGTINO WRITTEN IN- 
STRUMENTS . 8 B. L. R 80 

7 O. L. R 677 

Execution of Drorrk. 

10 C. W. N. 845 

See Guardian 10 G. W. N. 768 

See Guardian and Minor. 

I. L. B. 20 All 218 

See Injunotion— Special Cases— 

Breach of Aorrkmknt. 

LL.R14Mad. 18 
I. L. B. 18 Bom. 702 
I. L. R 10 Bom. 764 

See Jurisdiction. 

I.L.R83Calo.l0e6 

See Jurisdiction — iSiut.s kuk Land — 
General Cases. I. L. R 6 Calo. 82 
Bourke O. C. 218 
IL.R19 Calo. 858 
I. Ii. B. 14 Bom. 868 

See Landlord and Tenant. 

I. L. R 20 Bom. 680 

See Lease . L L. R 80 Gala 676 

dfes Limitation Act. 1877, Sch. II, Art. 
113 (1871, Art. 113). 

Su Manaqeuent of Estate ry (Jouiit. 

I. L. B. 16 Gala 253 

Su Minor— Lubility op Minor on, and 

lilOUT TO ENPUUOE, CONTRAUTS. 

I.L.R20Cala608 
L L. R 18 Mad. 416 
L L. R 27 Calo. 276 
I. L. R. 84 Calo. 108 

Su Pabtibs— Parties to suits— Con- 
TRACTS, Suits on. 

I. L. R 6 Bom. 177 
6 R L. B. 486 
I.L. RIO Calo. 1061 

Su Parties- Parties to Suits— Sfegi- 
nO PERPOSaiANCE. 

LL.R18Mad, 416 
LIi.B.lOMad.211 
8C.W.N.42 
L L. R22 Bom. 46 

17x2 
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SFEOIFIC FEBFOBMAITGB— eofilfl. 

See Rsqibtbation Act, 1877. fl. 48. 

LL.B.18MadL8S4 
I.l«.B. 6 Cala 684 
I. L. B, 10 Oalo. 710 
I.Ii.IL87Calo.468 

See llBOiariiATioN Act, 1877. ». 40. 

IB.LlB.F.B.68 
l.L.B.18Had.605 
I.I«.B.18Had.808 
L LB. 14 Mad. 56 
8u RiEGLSTnATTON AcT, 1877, 8. 77 (1806, 
s. 83). 

See RELTNQUISnMBNT OF, OH OailSfllON TO 
SUB FOR, PORTION OF 

L B. 28 I. A. 221 

See Right of Suit— P ossissroN, Suits 

FOR— Co-DEFKNl)ANT.S. 

6 a W. N. 814 

See Spbcifig Rblikf Act. 

8u Spbcifig Rblibf Act, 1877, s. 27. 

I.I 4 .B.IAIL 666 

See Spbcifig Rblibf Act, 1877, h. :U. 

I. L. B. 80 Bom. 467 

See Vbnoob and PuRcnAHKR— Bnjii of 
Salb . 2B.L.B. P.0.111 

See Vbnooh and Pukciiaskr— Comple- 
tion OF Tbansfkr. 

l.li.B.17Calo.018 

See Vendor and Fukcuasbr— Purchasb- 

MONBY AND OTllKll PAYMENTS BY PlJB- 

GHASBR . 16W.B.44 

I.L.B.84Galo.8e7 
I. LB. 21 Bom. 827 

See Vbndor and Purchaser— Title. 

L L B. 16 Bom. 867 

. . of agreement to refer to arbitra- 

tion. 

See Contract Act, s. 2a 

I.LB.lCalo. 42; 468 

of oontracti euit for— 

See CnAUKiDARi Chakran Lands. 

I. LB. 86 Galo. 848 

of eontraot of sale— 

See Lis pendens . 18 G. W. IT. 228 

of eontraot to give in marriage. 

See iKjUNonoN— U nder Civil Proce- 
dure Codes . L L B. 1 Galo. 74 

1. GENERAL CASES. 

L Bemedles forbreaohof oon- 

traot— SuO /or damagea. A perty failing to por- 
form his eontraot may be snod, at pleasure of the 
other party, either for speoiflo performance or for 
damages. Munnbe Dutt Sxno v. Campbell 

12W.B.148 


8PBGIFIG PBBPOBMANGB-«0Rfd. 

1 GENERAL CASES-eoniA 

2. BequiBitoE to entitle party to- 

Bpeoi& performanoe — Ahiliiy 0 / plaiwiiff to per-- 
lann hie pari of agreemeni — Absence or default, A 
Court oi equity will not decree specific execution of 
an agrcomcnl in favour of a party u’ho is not com- 
pctimt to perform his part of the agreement. To 
entitle a party to specific performance, ho must 
show that thertf has boon no default on his part, and 
that h 1 lias taken all proper steps tou-ards perform- 
ance on his own part. Bungsheedhur Muluck 
V. Calcutta Auction Company . 1 Hyde 46 

Ram Tunoo Koondoo v. Muluck Dosser 

14 W. B. 888 

8, Beadineesto carry 

out agreement. One who asks the Court for a dooroo 
for spocific performance of an agreement mu^t show 
that he is willing and able to carry it out in all its 
material parts so far as he is concerned, and also 
that no act of his own in relation to the agreement 
has in any material degree damnified his opponent. 
Ho cannot select one part of the agreement for 
broach and another for performance. Ho must be 
prepared to carry out tho entire of his own part of 
the contract before he oan call upon his adversary, 
through the instrumentality of tho Court, to speci- 
fically execute the latter part of the agreement. 
Visrvanath Atmanaram V. Bapu Narayan 

1 Bom. 262 

4. Absence of dday 

in coming before the Court. Parties seeking sponifio 
performance of a contract should oomo to the Court 
for relief within a reasonable time. Sam v. Appundx 
Ibrahim Saib .... 8 Mad. 75 

6, — Absence of laches 

— Bighl to damages. A suit for speoifio performance 
of a contract to sell land will not lie i! the plaintiff 
neglects to onforoa his rights for a long time (in this 
case throe years) after bis rights under tho contract 
lor sale accrued, and if ho dotA not act up to a con- 
dition precedent to tho sale to him. Jf ho has any 
claim at all, it would bo for damages against the 
person breaking tho contract for loss sustained by 
the non-fulfilment thereof. Pureeao Singh v. 
Khekb Singh 8 W. H 288 

6. . - . Bight to apeoiflo perform- 
ance — Lapse of time — Agreement to eampensaie for 
mesne promts due — Surrender of land ehargea- The 
result of a long-ending litigation was that the- 
defendants wore dirootod to pay wasilat for certain 
lands which they had posscesod under an invalid 
lakhiraj claim. They subsequAntly entered into a 
compromise with the plaintiff, thev aamindar, m 
agrera that, if they dwulted in rent, or if the lands 
became khas of the umindar, or were by any meatf 
to be alienated, tho defendants would point out the 
lands, or on failure to do this, would pay danmee 
for tho loss of tho same. fTeld, that lapse of turn 
and surrender of the lands were no impediment to 
the Court granting relief to the jdaintiff in thei^pe 
of a decree for speoiflo penormanoe. PIbovaF 
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1. GENERAL CASES-^ii/<{. 1. GENEIUL CASES-coaIA 


Chundeb Sinqu V. Gooboo Doss Roy. Protap I 
CUUNDKB SlNOH V. ChUNDEB CoOMAR RoY. 

W.R. 1864k 76 , 

7. ; ; Delny in bringing 

the nuit — Specific Relief Act, n, 22 — Joinder of a 
person not a party to the eonlract of which Apeeifie , 
performance is Aoughl. A plaintiff hiuhI on tho 28th | 
February 1881 for spvcifio porformanoo of a con- 
tract cntorcil into on tho lot March 1878 by dofttml- 
aiit No. I, Bncl joined in that suit aH a dofonilaiit ' 
a third person, who alli^giKl that he was the owner of 
tho property, the subject of the contract, seeking 
to obtain possesHion and other relief as against such 
thiril person, stating that he was a bonainidar of 
defendant No. 1. On second apptwl such thinl 
person conten^d that the discretion given to tho : 
Court under s. 22 of tho Sp?ci8c Relief Act ought 
not to bo exorcised, as tho plaintiff hail slept on his | 
rights for nearly three years. HrJd, that, although ■ 
tho principlo of tho objection as to the delay of tho ‘ 
plaintiff in bringing his suit was an important one, 
and one which ought to bo considered by the Courts 
in tho exercise of their judicial discretion uniler > 
s. 22 of tho Spocific Relief Act, yet tho point not j 
having boon taken in tho Courts below, and there 
being nothing on tho record to load tho Cmirt to 
prjHnmo that tho oniinary rule ap]ilicablo to suits 
of this nature hod bixm disregardcnl in tho Courts 
Isdow, tho objection ought not under tho circum- 
staricivi to bo allowed to prevail in second appeal. 
Mokund Jjaxjl V, Chotay Lall 

Ll.,B.10Calo.l061 


of non-perforinanco. 'Pho application of the doo- 
trino of spocilio ]M*rformance to partnerships is 
govemod by tho same rules as those which govern 
it in other coses. 1'hero are only two classos of 
cast's in which specific ]K'rforinance of an agroomont 
to enter into a ^lartnership has been deemHl ; first, 
where tho (larties have agroMl to execute some 
formal instniineiit which would confer rights that 
woidd not exist unless it was executiKl ; wMiondly, 
wliero there has been an agreement which has coino 
to an imd to carry on a joint adventure, and tho 
docrtie that th'j ngreeinunt is valid, prefaced by tho 
diH*laration that the contract ought to bu sp'icitic- 
ally performed, is made nu^ndy ns the foundation 
of a decree for an account. Virdaciiala Nattan 
ff. Ramasavami Nayakan . 1 Mad. 841 

11 . - Joint contracteeA 

— Right of one contntrtee to spreific prformanre 
against the wish of the others — Sprifie Relief Act 
(/ of ]S77)t s. Iti Under n single contract to 
convey land to siweral persons, it is not open to 
some of tho joint controciecs to enforce spocifio 
performance of tho contract if the other uontrncteiHf 
I refuse to have specific ]N‘rformnnces. Safi UR 
Rahman v. Mahauamun.vrhha Lliui 

I. Ii. B. 84 Calo. 888 

I 12, DiserrlUm of 

j Court to give^ relief — Vendor setting land to third 
parties in hrmch of his contrnet. Tint fact that, sub- 
I Hciqiiontly to, ami in Imtach of, his contract to sell, 
I the vendor has sold the same land to third parties 


8. — Performance of 

pirtion of agreement. Per Fontifex, J. — ft is of 
the csBimce of spocifio performance that part only of 
an agrcicment should not be performed. Cutts v. 
Brown I. L. M 6 Oalo. 888 

s.c. in lower Court. Brown v. Cutts 

6 G. L, B. 487 

And on appeal. Cutts f. Brown . 7 0. L. B. 171 

8. Specific perform^ 

ante of port of contract and damages — Power of High 
Court. Tho High Court could, under tho Charter 
and Act VIII of 1 850, grant spcciflo porformanco of 
part of a contract and give damages for the breach 
of the remainder. In a suit for specific perform- 
ance of a contract the cause of action is sufficiently 
riiown by a statement of the terms of the contraot, 
followed by tho averment of tho refusal of the de- 
fendant to perform it, with a readiness and willing- 
ness of the idaintiff to do his part in it. Ununto- 
bam Doss V. Ramlochun Aitgh 

14W.ro. 0.16 

10. Ascertainment of 

4amages--^ivil Procedure Code, 1859, s, 192—Specu 
fte performance as applied to partnerships. The as- 
oertainmont of the amount of damages was a neoes- 
saiy preliminary to a decree un£r Act VIII of 
1850, B. 192, for speoifio performance of a contraot 
■and payment (rf dunoges os on altemativo in ease 


having notice of the contract, ami that, if nOief is 
refused to the plaintiff, tho laiul may remain in 
liuHsoHsion of such thinl |)artioH, does not affect the 
question iw t4> the propriety of theexereisit by the 
C>>urt of its diwTetionary power to enforce tho 
contract Guruhami t». Ganapathia 

I.L.R6Had.887 


18. ; Practice —Uheriy 

to apply — Relief after judgment — Itamages-- Review 
— AUerwUive relief. On the 27tli April 188fi, a 
plaintiff brought a suit praying for spi'cific |x;rform- 
anco of a contract or in the alternative for dam- 
ages, and on the 24th November 1880 fibtaincsl 
therein a decree fur siiecific [M^rformanc^ with tho 
usual liberty to api>ly. On the 0th JIccmelNir 1880 
tho plaintiff discovered that it was out of the defend- 
ant’s |N>wcr to specially iMirforrn his f!ontract, and 
he theroupon, on the 13th April 1887, appliwl to 
the Court which hml granted tho decree for m-hoar- 
ing of the suit on tho question of damages, asking 
that, in Ueu of tho decrco for HiNieiHc; ]S!rformanci-, 
A docroo for damages, when aHHessed, might bo 
entered up. Held, that he was (mtitliMl U> ask for 
such relief. Pearisundari Dasske v. Hari 


Charan Mozumdar CifowniiRY 

I. Zi. Zl 16 OflJo. fill 


Bight to Bpeoiflo pexform- 

oaiOB— Specific Rdief Act {I of 1877), s. 23,d.{h) 
Specif performance of contract. Where the 


i 
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1. GENERAL CASES-eonfA 
personal quality of the party, with whom a oontraot 
is madeb Is a material ingredient in the contract the 
right to enforce specific performance coasos upon 
the death of the person with whom the contract is 
made, and cannot bo claimed his legal represent- 
ative. If, from the nature of the contract^ it is 
not intended that A, the contracting party, ^ouM 
further call upon B, with whom the contract is 
made, to perform his part of the contract, the right 
to enforce the specific performance of the contract 
is tost by B by reason of delay and laches in por- 
forming his part of the contract^ although time is 
not mentioned in the contract as being of the 
essence of it. Eoiikndra Nath Mookkrjkk v. 
Kali Probad Johuhi (1002) 

I.L.B.80Galo.S66 
B. 0.7 0.W.N.889 

15, . lasuea — Diacre- 

ftoa of Court—Dehff-'-Jjoehea— Specific Bdief Act 
(I of 1877), a. 22~-Purehaae al 
ehaae aubjed to atiAaiaiing eqwitiea— Bighi, tiUe and 
intmat of judgnuni-deblor. The plaintiff sued for 
specific prformance of an agreement whereby the 
father oi the first defendant and the husband of the 
si'cond defendant agreed to sell to the plaintiff fiOO 
square yards of land forming part of a property 
consulting of a chawal and vacant land. The agree- 
ment was dated the 20th of June 1001, and the suit 
was filed on the SOth November 100^ The ttord 
defendant purchased the entire property at a Gourt- 
sale in ezecution of a money-doeroe obtained by 
the eroditors of the original vendor against his 
estate. Ho had notice of the plaintiff’s claim. 
Udi, that even if a purchaser at a Gourt-sato pur- 
chases without notice, ho can only buv what the 
Court could sell, t.e., the right, title and interest of 
the judgment-debtor, as tl^so existed at the date 
of the sale, and as these could have been honestly 
disposed of by the judgment-debtor himself. 
Swkagchand v. Bhaidkand, L L, R, 6 Bom. 193, 
foltoweil. Hdd, further, that the purchase the 
third defendant was subject to the equity in favour 
of the plaintiff to compel specific performance, 
unless timt equity had been tost W the plaintiff, 
liie third defendant did not plead delay as a defence 
or raise a specific issue on the point, Hdd, that the 
purpose of a raneral issue is certainly not ^t pleas 
should be auowod under it which are not ctorly 
inolnded in the other issues, hut only to determine 
the kind of relief to which a plaintiff is entitled as 
the result of the findings on the issues preceding it. 
When, however, a decree for specific performance is 
son^t it is the duty of the Gourt to see, whether 
hamg regard to the judicial discretion vested in it 
under a 22 of the Specific Relief Act (I of 1877) it 
ought to be granted. The proper issue to be rai^ 
in such a cue is—" Whether the phuntilTs delay 
has been such as to show that ha him tost his right 
by waiver, abandonment, or aequieseence T ** 
Laches to bar the plaintiff 's r^t must amount to 
waiver abandonment, or acquiescenec and to raise 
the presumption of any of these, the evidence of 


BFEOIFIG FBBFOBMAITGE-Hmiid. 

1. GENERAL GASES-eemid. 
conduct must be plain and unambiguoua Pm 
Mahombd V. Mahombd Ebbauih (1006) 

LIi.B.89Bom.S84 

10, Dday in bringing 

auii — Laehea — lAmiUUion. Delays w'hich is short 
of the period prosoribod by the Limitation Act and 
which is not of such a character as to give rise to an 
inference of abandonment of right is no bar to a 
suit for specifio performance, unless it is shown to 
have prejudiced the defendant. Lindaay Petroleum 
Company v. Hurd, L. R. S P. C. 221, and Jamnadaa 
Shankarlal v. Atmaram Harjivan, /. L. R. 2 Bum. 
133, referred to. Kissen Gopal Sadaney v. Kally 
PROSONNO Sett (1006) 

l.I..B.88Galo. 688 

IV. -■ - — Specific perform^ 

ante, auit for— Pleadinga~-~Praclicer— phut in defence 
— Omiaaion of material term in written contract — 
Onue^-Duty to examine himadf— Agreement to take 
Uaae on leaaor ereding auitaUe buildinga—Time, if 
eaaence of contract. In a suit for specific perform- 
ance' it is imporlant to distinguish between nego- 
tiation and contract and to ascertain what the con- 
tract is, when and by whom it was marie, and who 
the parties are who are bound by it Where a 
party concluded a contract with another party 
without at any time disclosing that he was actiqg 
in the matter as agent for some other person, 
whether ho was really acting as such agent or not, 
the burden of the coniraot rested on him, the other 
party not being concerned with Ids undisclopod 
intentiona If the plaintiffs’ case is clear and the 
written statement of the defendant raises no 
defence, the practice in English Gourts allows the 
plaintiff in a suit for specifio performance to move 
for a decree on the written statement being put in, 
and to got such a decree at once and as a matter of 
course. It is incumbent on a party who seeks to 
make out that by inodvertonco or mistake an 
important term has boon omitted from a contract 
drawn up by himself with his own hand and signed 
by him, to pledge his oath to the truth of his story 
specially when the other party comes forward and 
swears that the suggestion is without foundation. 
0. A Co. agreed to take a lease of certain premises 
from // ata ■ certain rent, upon the latter under- 
taking to erect now buildings (on a plan which 
Q. A Co. approved) to replace existing ones which 
were to the knowledge of both parties in the occu- 
pation of tenants, whom it might take him to eject : 
Udd, that time was not made the essence of the 
contract, though it was clear that in the contem- 
plation of both parties the buildings were to be 
completed without unreasonable delay. In case of 
undue delay on the part of H. O. A Co, mte^ 
have made time the essence of the oontraot of 
giving notice tiiat they would not hold themself 
hound to complete unless the bmldings were finished 
wi^n a speciflod time, provided the time altowM 
were such as the (tourt would hold to be reasowto 
under the oircumstanoeB, It is not ineumbe^ 
upon a party to give oorroborativo evideiioe of 
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statcmenlB which arc not challenged by the other 
party. Moulyib Mahomsd Ikhamull Huq v. 
Wn.KiB(ig07) . . . llC.W.E.e46 

18. ; Agreement to 

Imse— Specific performance— Concluded agreement — 
No time fixed for commencement of leaee — Tertne 
reduced into writing — Oral evidence’^' Indian Evi^ 
denee Act (I of 1872), a. 92. Oral ovidonco is aclmis- 
fiiblo to prove Home items of an agreement entered 
into between the partioB when Home othern have 
been reduced into writing in letters exchanged 
between the parties. I'liere Im no Statute of Frauds 
ill India and there is nothing in s. 02 of the Evi- 
dence Act to exclude Hiich evidence. Semlde: 
Inhere there is no agreement as to the date of tho 
commenc;cment t9f tho lease, thero is no c‘onc1udiHl 
agn*oinent MarahaU v. Berridge, L. R. 19 Ch. D. 
333, followed, in tho circumstances of this 
rase, there was a concluded .?.groenicni betweem the 
parties which could be enforced, and as tho plaint- 
ilT had not appealed against tho decree of tho (?ourt 
below refusing specific [Htrformance, he was cer- 
tainly entitled to damagoH. Ambica Prosad 
Pass v. J. G. Gat^aun (1000). 

18 G. W. V. 826 

2. SPECIAL GASES. 

1. A groemexit to purchase and 

payment of part of purchase-money— iffgAi 
of purchaaer. When there is an agreement to sell 
and a part of tho consideration-money has Ikhui 
receivod, the stipulating purchaser is entitled to 
specific performance on iMiying down the rest of the 
Haid money. Sbib Kisiien J)os 8 n. Abdool 
SOBHAN Chowohry . . 8 W. E. 108 

But aee Ramtomoo Surmah Sircar v. Oour 
Chukder Surmah Sircar . 8 W. B. 64 

8. . — Contract in respect of ad- 

justment Buheequent to decree— Act XXllI 
of 1861, a. 11. A suit lay for sptHrific performance 
of a contract in respect of an adjustment subse- 
quent to. and for property beyond, the decree, not- 
withstanding a 11 of Act XXIII of 18(il. which 
applied only to subject-matters relating to tho 
decree. Ram Locrur Bubba v, Madhub Giiubdkr 
Bubra 8 W. B. 118 

8. — Re-flole on purchase-money 

being unpaid — Delay in payment where no time ia 
fixed. When the purchaser of an estate paid earn- 
est-monov. and no time was fixed for tho payment 
of tlm balance, and the vendor re-sold tbc property 
within a week : — Hdd, that the vendor was bound 
to have waited a reasonable period; that tho 
Booond purchaser took nothing ; and that the first 
purchaser was entitled to a decree for specific per- 
formance. Muibub Ale v. Sheo Sahoy Sihoh 

W.B. 1884. 281 

4. Agreement to ezchongo land 

^Bmedy of adder on refuaal to give land. Whero 
B piece 01 hud wbb Bold in consideration of leoeiving 
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I in exchange another pient of land which u’as not 
' given* — Held, that tho seller’s reiiu^dy, having rcfgarcl 
! to the terms of tho contract made, was not by a 
' suit to get back the land sold, but by a Hiiit for 
; damagcM for breach of contract, or by a suit for the 

■ Bpc*cific ]ierformanre of the contract or so much of 
it as was left un|)erfornied. Nasik Ar.i r. Govrrn- 

; 3 Agra, 894 

5. — Contract for lands for 

■ which others were to be exchanged — it for 

i damagcM. Where plaintilT had coiilraeleil with de- 
I fendant to purehaw* from him a Hhiin^ of eertain 
I landiMl estates, excluding from the eunlraet certain 
. land in those estates situated within a detiiiiHl 
j boundary, defendant hinding himst'lf to make over 
I to pliiiniiff other laiulK in exchange; — lit hi. that- if 
j defendant failiMl to make; over the lands last, meii- 
• tioncHl, plaint iff might mio him for siM*eilic ]nt- 
j formance or for damagcH, but could not siu* for the 
! ox<f(‘pfid lands. Kishorkb Dkiua v. .IroiTNXATii 
! AcirARjBB .... 9W. R.289 

! 8. Refusal to act wholly on 

j deed of partition — Suit for rights oh ihnj vxiated 
. before deed.. \Vhen» a iKirtitioii deeil has Im'cii made 
j and partly aerted upon, and nothing is asset ted 
I against it in the way of uiuliie influenee : - //r/r/, 
j that the projier course for the plaintilT was to sue 
' to enforce porformanei*, and not for Iut riglils as 
j they may have existed previously. Biiowankk 
j Koonwar V. Thakooii Dash , * 2 Agra 277 

7. ; Agreement to re-unito after 

I partition — Aharnce of monvy-eonaidrrutitm. (.Vr- 

■ tain ]NkttidarH applied for a hiitwara under the ]iro- 
j visions of Begulation XIX of 1814. At thi* time of 
i the biiiwara, it was stipiilnteil between the patti- 

dars of 0 and 7 annas shares that, in the event, of a 
imrticular village falling hy ilivision wholly to cither 
of them, they would re-unite and hokl the 13 annas 
j share joint as before. One party having resilcMl 
I from this agreement, it was held that the; other 
I party was entitleil to sue for H|K‘eilie performance, 
and such a suit would lie only in thif Civil Court. 
Held, that the absimee of mention of any money- 
consideration in thf' agns^inent was no bar to its 
being enforceil, as the fiarties thereto had waived 
all objection on the scon* of tho partieiilar village 
namcil. or any other, falling wholly or in jNirl to 
their rospectivo shares. Nukciiad Sinoh 
Hunoomak Dutt Btnqii 10 W. B. 89 

8. Contract for appointment 

of arbitrators under Land Acquisition Act. 
In the matter of land acquisition pn>mdings under 
Act VI of 1867 a notice was. on the 28th of Novem- 
ber. served upon the defendants, signM] by the Col- 
lector. stating that he hod appoinb'd an arbitrator 
on behalf of Government, and requiring the defend- 
ants to appoint a second arbitrator U> determine 
the amount of compemNation for the land (describ- 
ing it) required by the Bombay, Baroda and Gimlral 
Lidia Railway Company. The defendants* secre- 
tary wrote in reply that the defendants had ap- 
point^ an aribitrator on their behalf to determine 
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the amount of comfxmHation for their land required 
for the Bombay, Baroda and Oentral India llailway 
Company. SembU : That a contract wan entered 
into tho laHt-mcntioned notice and letter of 
reply to it, of which Hpeeific porformaneo could bo 
enforced. KnARHHBDJi Naharvanji (Uma v, Ab- 
cRBTAuy OF Slalb FOR India 5 Boxh. O. O. 97 

9. Agreement for renewal of 

lease — AgreBmaU by htuiband alone — Non-concur~ 
fence of mortgagee. Tni moveable property Hituato in 
the Island of Bombay wah conveyed in 1850 to N 
and hiB wife (ParHia), their heirH, cxccutorH, od- 
ministrators, and lUHignocs, and was subsequently 
mortgaged by N and his wife, but the mortgagee 
did not enter into poHsc^ssion. In 1801 N alone 
entered into an agreement with the plaintiil to give 
them a leaso of that property ffir five vears, tho 
plaintiffs being willing to accept that feAHo with 
such title AS could confer. Held, that, notwith- 
standing the non-ennciirrciii !0 of tho mortgagee and 
of N'e wife, N must spooirically perform his con- 
troot Tho non-concurrence of the mortgagee could 
not prevent tho right of the plaintiil to speeilic per- 
formance by N of tho agrcicinont, because N 8h<»uld 
either himsidf redeem tho mortgage or permit tho 
plaintiff to do so. Naohoji Beramji v. Rookhs 

4 Bom* O. 0, 1 

10. — Contract requiring regis- 

tration — Failure to regMer — Unregistered docu- 
ment. The plaintiff contracted with tho defendant 
for the purchase of a piece of land, and paid him 
part of the ^rchoso-money, it being agreed that 
the balance snould bo paid after registration of the 
bill of sale. Tho defendant kept the document 
with him, ^t failed to get it registered. In a suit 
by tho plaintiff to enforce speeifle performance : — 
Hdd, that the suit would lie. Tripura Sunoari 
a Rasik CRANfiRA Kanunqui 

6 B. L. B. Ap. 184: 16 W. B. 189 

8u Rahmatulla V. Sariutulla Kaochi. 

1B.I..B.F.B.68: 10W.BF.B.61 

Tulsi Sahu V. Mahadeo Dar. 

8 B. L. B. A. 0. 106: 10 W. B. 488 

Fati GnANo Sahu v. Lilambbr Sinoh Das. 

9B.L. B. 488: 14 Moo. 1. A. 188 
lew. B.F. 0.88 
Fbabhubam Haerah a Robinsoh. 

8 B. L. B. Ap. 49 : n W. B. 898 

IL Unregistered oontraot— 

ApreemeiiC. The plaintiff lent defendant 1120,000, 
and received a document in the following terms : 

On demand we promise to pay S V M R C and 
0 T A OC the sum of rupees twenty thousand 
value received. Memo.— For tho above promissory 
note, the ^nt of the dockyard and offices to be 
deposited in three days, and a proper agreement 
drawn out The time of credit to be one year or 
eightoen months the interest at Rl-10 per cent, 
per mensem.*’ In a suit to compel specific perform- 
ance and for damages for brea^ of the agreement 
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contained in the above memo. Beld, that tho 
moma contained an agreement of which a Court of 
equity would grant specific performance, hod not 
defendant rendered B|Hscific performance impos- 
sible. Currie v. Mutu Ka.mbx Cuetty 

8 B. L. B. A. C. 188 : 11 W. B. 680 

12, RegidralUm Act 

{III of 1877), MS. 48, 49, awl SO-^Jral agreemeiU, 
eviilenee of — Kffed of oral agreement as agaimd stib- 
sequeet registered conveyance. A, by an oral agree- 
ment, agreed to grant two mokurari looses of cer- 
tain proftertieH upon certain terms to B, and there- 
iitmn executed two mokurari looses in favour of B 
which were not, howevisr, registered. Afterwards 
A granted two mokurari leases of tho same 
mouxahs, upon terms more favourable to himself, 
to C and D, who, at tho time of such grant, hod 
notice of previous agrecfment with B. Held, 
in a suit for specific performance brought by B 
against A and to which C and D were added os 
defendants, that, notwithstanding tho provisions 
of SH. 49 and 50 of Act III of 1877, B could obtain a 
decree for spec^ific relief, and a declaration that tlie 
leases to C and D were void ns against him. Nbmai 
Cmaraii Dhabal V . Kokiti Bag 

I. L. B. 8 Galo. 684 : 7 O. L.B. 487 

18. BUI of BRle — Agreement to 

transfer share of property in consideration of ad- 
vances for suit for its recovery— Damages for breach 
of contract. Where it was agriH^d between A and B 
that, in consideration of eiM'tain proceedings to bo 
instituted jointly by A and H and payments to be 
marie by B, for tho recovery of certain property 
claimed by A against C, A would make over the 
half of the property recovered to B, but A, contraiy 
to the terms of the agreement, without the consent 
of B, compromised his claim with C, and obtaineil 
possession ; — Held, that the agreement did not 
oiierate as a transfer of the property to B ; she could 
not sue to eject A. 8emJhle ; B'a proper remedy was 
a suit for specific performance or for damages for 
broach of the contract, to support which it would 
have been necessary to allege performance of her 
part of tho contract, or at least readiness and will- 
ingness to perform, but prevention by A, Bhobo- 
SOOSTDREB DaSSEAH V. IflSUR ChUNDER DuTT 

11 B.I|. B. P. O. 86: 18 W. B, 140 

14, Agreement for mutiul fe- 

Axeale before giving up dwelling-hoaie— 
Condition precedent — Limitation Act, 1877, Art 118, 
Two brothers, V and R, in 1861, agreed together 
that part of their house should be divided and part 
eiijo^ in common. Each brother was to occupy 
an assigned division and have the use in oomim 
of tho rest If either wished to leave the house, ^ 
was bound to offer his share to the other at a Am 
price ; or if he unshed to purchase the share of the 
other and the other refused to sell, then the party 
refusing to sell at a fixed prioe was bound to buy 
the share of the other brother who wished to pv* 
chase. V called upon R in 1877 either to pay Ml8 
or give up the house. Hddt that t^ 9 es an 
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agreemont enforceable by law ; that until demand 
no cauBO of action aroBo, and limitation only tM^gan 
to run from the demand ; that Bpccific performance 
should he granted in the alternative. Venkappa 
Cheti V. Ahkn, 7 Mad. 219, flisfinguiBhed. Vira- 
SAMi Mudali V, Ramasami MUDALr 

LL,B.8Mad.87 

16. Gontraot for sale of land 

by Beoeiver — MudvMriplvm — Purehaner kavhhtf 
pernonnl knoidcdye — Tith lo lantl Lf/nven high and 
low u>afer~fnark. The defendant, who for twelve 
yearn had occupied land an tenant, piirchaflcd the 
land at a sale by the Receiver, but refused to com- 
picte the purchase on the ground of material min- 
description in the advertiHcment of sale, in that a 
miul and ghaf, compriMHl within the bouiitlarics 
mentionerl in the ailvertiHemont, were not the pro- 
perty of the particH whose hmd Iho Re.ceivcr pur- 
porUsl to sell ; and also that, to make up the (fuaii- 
tity of land as stated in the advertisement, riz., 20 
bighas by estimation, land lying bcdweim high and 
low water mark had been taken into calculation. 
The owners of the pn^fierty sold having bnuight a 
suit against the defendant for Bpccific fN*rforniance, 
the defimdant contimded that the iicciMver was a 
necessary party to the suit, and that the sale had 
been rcseind(*d by a statement of the Receiver that 
ho would forfeit the deposit in the event of the 
•dcfombint not carrying out his contrnet. In sup- 
fKtrtof his ob jiH'-tion to quantity, the defendant n;- 
licd on a Odlcetorato chitta as showing that tho 
ania of tho land sold was only 0 bighas 8 cdttahs 
10J ehittaks ; tho same chitta, howover, hi giving 
the. eastern boundary of the property, ^lescrihcsl it as 
lying “ on tho west of tho low water of tho Oanga.” 
y/c/f/, that there had been no rescission of tho con- 
tract , that the plaintiffs, being owners of tho land 
down to low water- mark, were entitled to all siib- 
H(*quent acemtions, and were thereforn (mtitled to 
include in their measurement all land down to low- 
water mark ; and having n^garrl to tho hwt that 
'the defendant was personally acquainted with the 
property sold, it was not open to him to repudiate 
'the contract on tho ground of misdescription. The 
plaintiffs wore entitled therefore to a dccn^e for 
-specific performance. GANOAUHABSiRKARti. Kasi- 
XATH Biswas 0 B. L, B. 128 

16. Agreement to eell land at 

a valuation — Land of peculiar character — Con- 
druction of agreement in a poUah — Aeaignment of 
paUah — Righte of asaigne.ee against original lessors^ 
The owners of ancestral village lands gave a mokn- 
rari pottah of land in a mousah to &o proprietor 
-of a neighbouring colliery for quar^ing coal, for 
buikling stores, for garden, for orchard, for road- 
making, and for other uses.** Tho pottah, hesidcs 
tho alwvo, contained the following, as translated i 
“ You will build a factory according to any plan 
you choose, and possoss the same. Within that 
-aforesaid mousah we will not give settlement to 
•anybody. If you take possession, according to 
your requirements, of extra land over and atove 
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this pottah, we shall settle such land with you at a 
propi^r rate. ThcixMit wc shall make no ubjeotion.** 
The lessee, after Ixuiig in possession for some years 
under the pottah, assigned it to the plaintiffs, who 
afterwanls took possessiofi of the whole of the extra 
land, and demanded a pi>ttah therefor from the 
defendants, and made a eontraet advantageous to 
themKclves to sell it to third persons. The defend- 
ants refund to grant them a {Mittiih. In a suit for 
HpiM'ifie iMM'formanee : — lUhL in the High Courts 
that when; a eontraet is mtule to sell land at- a fair 
valuation, anil there is no ilifliculty in aseertainiiig 
what a fair valuation would be, the Court will lake 
the usual means (»f ascertaining it. and decree |wr- 
formanec of the eontraet aeeonliiigly. But when, 
having ti^ganl to the |s»euliar character of Ihi* pro- 
perty, as in tho ease of laiul siipisised to contain 
coal, or valuable minerals, the value of the land 
must he to a great extent a matter of guess anti 
s|M^eiilation, the Ciuirl will not deem* siN'ciiic isr- 
formnacc*. as it has no means of asc'crtaining by the. 
onlinary metlifsls what price the plaintiff should 
pay. y/rW, by the Privy (*ouncil, on tin* eonstnie- 
tion of the pottah, that if the lessee, or his assigns, 
had ntqiiiml tulditional land for the piirposo 
of carrying out tho objw-ts for which the ]Mittah was 
granted, then the lessors would have bf*en bound to 
settlo so much of the afljoiiiiiig land with them as 
might have been necessary for sur'h requireincnls. 
Hdd, also, that tho plaintiffs, the assignees, were not 
ciititlcil to compel tho defendants to grant them a 
pottah of the extra land, cvi*n at a reasonable rate, 
merely for the purpose of selling it. SnnUr. : In a 
suit for spfuufic poif ormance of an agrcc'imml to sell 
land, tho fact that on .account of the extraordinary 
character of the property, as its containiiig coal or 
other valuable mineriils, there is eoi ridernble diffi- 
culty in fixing a rcsHonaldo rate for it, is not a safti- 
cient reason for refusing a decree. Nkw Bkxr- 
BHOOM Coal Combany v . Rflaram Mahata 

I. li. B. 6 Galo. 175 ; 988 
I Ii.B.7I.A,107 

17. Lease savouring of cham- 

perty — Loan of money to earry on litigation. 
Specific porformancQ decreed of a lease, though the 
lease formcxl part of an arrangement wliertd)y, as a 
consideration for the lease, the plaintiff was to lend 
the defcnilant money to enable him {inter alia) to 
commence legal proceedings against the then tenant 
of the subject-matter of the intcndisl Icuiso. PiT- 
CHAKUTTl CHETTI V. KaMALLA NaYAKKAN 

1 Mad. 168 

18, Gompromise made under 

alleged concealment of twat^HnHhand and 
wife — Armenian Christians. Spc'cific performance 
decreed of an agreement in tho Kfiglish form made 
between husband and wife (Armenian Christians) in 
the nature of a family compromiso respecting the 
wife's separate property. 1 n tho answ'cr of tho wife 
it was] alleged that property purchased by Uio 
husband had been conrealod by him from her when 
■ho executed the agreement. Held, under the 
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cironmstanoes, that that fact, even if proved, waa 
not Buffioient to entitle the wife to treat tho agree- 
ment BB a nullity. Hdd, also, that, if the property 
Baid to have boon oonooalod by the hnflbanfl had 
boon purchased by him out of moneys belonging to 
the wife’s separate estate whioh was clothed with a 
trust for the children of the marriage, the wife’s 
remedy was to enforce her own and children’s rights 
by bill to compel a sottlomont of any property 
improperly withhold by the husband at the date of 
the execution of the agreement. Greoouyv. 
CocHRAvn ... 8 Moo. I. A. S76 

Arbathoon v. Cocuranb . 4 W. B. P. G. 08 

19. Gontraot — Duability to eon~ 

tratt^Temporary dimbility o/ samindar to eonlraet, 
his estate being suiijett to the provisions of Act VI of 
1M76 {Chutia Nagpore Rneumbrred Estates Act), 
amended by Act V of lS84-—Effeci of continuance o) 
transactions after the release of his estate from man- 
agement under that Act. It is competent to a person, 
who has boon, but is no longer, in a state of dis- 
ability, to toko up and carry on transactions com- 
menood while he was under disability in such a way 
as to bind himsolf as to the whole. He may bo 
bound by a contract, of which the terms are to bo 
ascertained by what passoil whilst he was disabled 
from contracting. The defendant’s ancestral 
samiodari was placed under management by an 
order made under s. 2 of Act VI of 187tl, and ho 
became ineapable of contracting in reference to it. 
He, however, agreed with the plaintiil that the 
latter should advance money on mortgage, and 
take a lease of part of the estate. Afterwards by 
an order, whether well founded or not, at all events 
elTectively made, under s. 12 as amended by Act V 
of 1A84, ho was restored to the possessioa of his 
estate, again acquiring the right to contract about 
it. He carried on the transaction with the plaint- 
iff, retaining the benefit of money paid by him, but 
in the end not completing. Held, that he was bound 
by the eontrnct, though its terms were to bo as- 
certained by what had passed while he was disabled 
from contracting, and that specific performance 
oould be decroeii agai.i8t him. Whether his enter- 
ing into the contract was ngainst the policy of the 
Act, and whether the order under s. 12 had. or had 
not, been made on good grounils, did not affect the 
question. Grbqson v. Uuoy Aditya Deb 

I.L.B.17GaIo.828 
li. B. 10 I, A. 881 

80. Transfer of Property Aot, 

1888, B. 88— Gtiul Procedure Code, s. 375. A sum 
of money having been deposited in Court under the 
Transfer of Property Act, s. 83, by a vendee of the 
mortgagor, the mortgagee refused to accept it in 
discharge of his mortgage except on the terms that 
the depositor should convqy to him part of the 
mo^aged premises, which he eonsonted to do. 
This agreement was not eommunioatod to the Court, 
and the depositor refused to earry it out when the 
mortgagee had udthdrawn the monqy as above. 
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Hdd, that the mortgagee was entitled to a decree* 
for specific performance of the agreemcLt to convey, 
Tatayya V. PiCHAYYA . I. B. 18 Mad. 818 

8L . ■ - Beverslonary IntereBt, sale 

ot— Purchase-money less than market value of 
retfersionr—Stat. 31 Viet., e. 4— Inadequate consideir- 
ation. The rule observed in England until the 
passing of Stat. 31 Viet., c. 4, that specific perform- 
ance of an agreement to soli a reversionary intorcst 
should not ho decreed where the purohaso-monoy 
was less than tho market value of the reversion, 
hM\ not to be tho rule in India. Gitabai v. 
Balaji Kbsiiav Shastbi Nagabkah 

I. L. B. 17 Bom. 888 

88. GompromiBB — Eelief 

Act (/ of 1877), s. 22-^pecific relief ytanted in 
respect of an agreetnent concerning which both parties 
had at the time of making it equal nuians of knowledge, 
though their relative legal positions were subsequently 
discovered to be differetU from what they had supposed 
at the time. N, a large landed proprietor, died with- 
out isBuo in 1807. His widow G held possession of 
the estates down to her deiith in 1878. After some 
cUsputes as to the succession, one N K, claiming as 
widow of an alleged atlopted son of N, was put into- 
possession by tho Hovoniio authorities. Against 
N. K two suits wore brought for tho property left 
by N. Tho first suit was brought in April 1870 by 
ono C, claiming as sister’s son of N, C, being a 
pauper, sold a portion of tho propiudy in suit to one 
M for 1120,000 ami made M a co-plainliff in the 
suit. Tho second suit against N K was instituted 
in May 1870 by 8 and others, the defendants, ap- 
pellants in this present suit, who claimed title as- 
the nearest sapindas of the deceased N. In each 
of these two suits tho plaintiff or plaintiffs wore 
successful. In each the defendant appealed. In 
the case of C tho defendant was successful, and tho 
plaintiff’s suit was dismissed by tho High Court on 
the 7th December 1880; in tho othor case the 
parties on the 26th of July 1886 settled their dis- 
pute by a oompromiso. While tho two suits above- 
mertionod wore ponding, 8 and his co-plaintiffs 
instituted a suit on the find of July 1883 against C 
and M asking for a declaration that they were 
entitled to succeed to tho property of the deceased 
N. In January 1884 tho female defendant having 
died, tho Collector of Bareilly was brought on to* 
the record of this suit os guardian of her minor- 
children, and on the 19th of January 1886 a oom- 
ptomise was entered into between tho Collector, om 
behalf of the minor children of M and one adult 
daughter of M on the one hand and the plaintiffs* 
on the other, whereby the representatives of M 
rolinqniidiod the suit and consented to a decree being 
passed in favour of the ^ntiffs, and the plaintiffs* 
agreed that, when they got possession of tho pro- 
porty, they would make over cOrtain villages 
certain sum of money to the representatives of M* 
On the 6th of January 1888 the Collector of Bareity 
instituted a suit for specifio performance of tto 
compromise of the 16th January 1885. The Conil 
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of fint instance decreed the plaintifTs* claim. On 
appeal by the defendants to the High Coart, it was 
lidi that there was nothing in s. 22 of the Specifio 
Relief Act which would stand in the a-ay of a decree 
for specifio performance of the compromise. The 
compromise, when entered into in 1883, a*a8 not 
without consideration, and the subsequent course of 
litigation could not affect the position of the parties 
as regards the present suit based thereon. Sms 
LaL V. COLLKCTOH OF BaBEILLY 

I.Ii.B.16 A1L428 

28. Bale-deed fraudulently eup- 

pressed by defendant before registration— 

Cause of action. Where the defendant agreed to sell 
certain land to the plaintiff and excel ued as sale- 
deed in favour ^ the plaintiff to that effect, but 
subsequently obtained possession of it before regis- 
tration and fraudulently supprosswl it : — HfM, that 
the plaintiff was entitled to enforce specific per- 
formance of the contract by the execution and regis- 
tration of a fresh document. CnnnvA Krishna 
Reddi V. Dorasami Redox I. L. R 20 Mad. 19 

24. Party entitled to damages 

for breach of contract— to specific per- 
fortnanee — Injvndion. A plaintiff who sues for 
damages, and is entitled to them, cannot likewise 
be entitled to specific performance, or to an injunc- 
tion against the further brenoh of the agreement. 
AsRHrrooNissA Beoum v. Stewart 7 W . JEt. 808 

26. Contract to give in mar- 

riage — Hindu marriage and heirolhai — Damages 
far breach of eoniraet. The Court will not order the 
father of a Hindu girl, in a suit to which the girl is 
not a party, to specifically perform the marriage of 
his daughter with a person to whom the daughter 
has been betrothed. It will, how'cver, award dam- 
BRcs against the father for breach by him of the 
contract of betrothal. Uxed Ktka v. Naoindas 
Narotamdas 7 Bom. O. 0. 122 

26. - Hindu lain — 

Ceremonies of betrothal. Per Glover, J. — A suit 
for specific performance of a contract to give in 
marriage will not lie : the remedy is an action for 
damages for breach of the contraot. The ceremony 
of betrothal does not, by Hindu law, amount to a 
binding irrovooahle contract of which the Court 
would give speoiflo perfoimanoe. In the matter of 
Gunput Narain SiNOH . I. Ii. B. 1 Calo. 74 

8.C. Gunfut Nabain Sinoh V. Ra JUN Kobb 

24W.R207 

67. ; — Suit to enforce 

iff, on behalf of her infant son, bom the father and 
guardian of Jf B to recover posseasion of M F, 
alleging that M B bad been betrothed to her son, 
snd that^ under the Hindu law, betrothid was the 
same as marriage, and ooidd not be repndiated, and 
that the defen&nt had on demand refused to give 
up Af jBi The defendant jdeaded, infer o/ia, that 
the betrothal had been npndiated, as the lamQy to 
which the plaintiff belonged had been guilty of 
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female infanticide, and that it would bo illegalr 
acoonling to Hindu law, to enter into mlationanip 
with it. Tim ceremonies necessary to effect a be- 
trothal had not boon performed, though some core- 
monies had been gone through. Held, that, assum- 
ing the ceremonies, which arc said to have taken 
place, to have onnstitutod a contract to marry, and 
taking into oonsidoratinn iliii ]iHi-ticnlar cause 
assigned for the hn^aoh, the relief, if the plaintiff 
were entitled to any, should bu in the shape of 
damsges. and not by the spocific pnrforninnco of 
the alleged eontnict. Nuwrut ISin'oii v. Lad 
Kooeb 6N.W.102 

28. Agreement by partnere in 

! absence of representative of a doceased 
j partner — Person in position of truslrc. Surviving 
I partners arc treated ns tnistoes of the piirtncmliip 
i property for the benefit of the representative of a 
I deceased partner ; and an agreement entered into 
I by such surviving partners, in llio absonco of the 
I roprcBontativo of a clocnnseil partner, which agreo- 
I ment is inconsistert with the nature of such trust 
I — to deal with the partnership apsets only by way 
! of sale — will not he spooifically enforced. Rami.al 
j Thakursidas V. Lakmichanu Munik\m 

^ 1 Bom. Ap. 61 

29 , Stipulation in kabuliat— 

I Zamintiar"—Governtncnt, liability of. One of the 
j terms of a kahiiliat, oqun11> binding on tlin Govern - 
I ment and a aainindar, the part ies concmi nod, was as 
I follow's ! “ The eonstnirtion of bheries (small em- 
I bankments), the excavation of the silt of khnis, the 
{ closing (the mouths) of tlio khals, the constniction 
I of gungura (largo embankments), etc*., in conneo- 
, tion with the salt and sweet (t.r., not saline) lamls 
! of the said pergunnah, shall he tnodo by t ho C lovcrn- 
I ment of the Ifonoiirablo Oimpany.'* In a suit 
! brought by the Kamimlar to obtain an onlor upon* 

the Government to re-excavato ami clear the water- 
passage of a particular khal situate within the per- 
gunnah, the subject of the kabufiat: — Hehl.ihnt the 
case was not one in wliich tbc Gourt would dcctfo 
specific pcrforinaiiee. Churper Sekiitju Moo- 
KERJBR V. OoiJ.ECJTOR OF MlPNArOKR 

LIi. B. 8 Calc. 464 : 1 C. L. B. 884 

80. Agreement to advance 

money on mortgage. In a Hint to cMiiii|)el the 
defendant to odvanra R 1,800 or then-aboiils to the 
plaintiffs, the unpaid balanei^ of a siiin of R:MHX) 
which defenilaiit agn'Oil to arlvance *»n mortgage,, 
and for whicih a mortgage was executed and ile- 
livercd to the defendant: — //rW, that the Ouirt 
ought not to make a dwrnjp for HfM'cifie pi-rformanro 
of such agreement. Axakakan KAs.Mf r. Kaida- 
UADATJi Avutja . T. L, B. 2 Mad. 79 

81, Suit fbr execution of fresh 

instrument on retention of first one by 
defendant— (I of tH77), ss. PI, 
21, 22 — Svit to restore, hrns of lost instrument, Ilio 
plaintiffs, alleging that the defendants, having exe- 
cuM in their favour and delivered to th<*m a Imnd 
the considcFation for which was money duo to them 
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for rent of land and on a former bond, had rccwvojl 
it back for rcgiatraiion, and, rcfuHing to romatcr it 
had retained it, euod the defendants to have a 
similar b<md exovutod and registered. Per Mah- 
MOOD, J.— That it was doubtful whether the suit 
could bo rogai^^ as a suit for specific performance 
of a contract^ and whether the only remedy open 
to the plaintiffs was not a suit for the money. It 
was only on the hypothesis that the more writing of 
the original bond, in the absence of registration ancl 
final delivery, did not amount to a perfomance of 
the contract, that the suit was entortainablo at all. 
That, assuming the suit to bo one for specific per- 
formance of n contratit, the plaintiffs were not en- 
titled to the specific n?lief which they sought^ since 
they could obtain their full remedy by suing for the 
money in respect of which the fresh lM»nd wm 
■ sought to bo cxccMitcd ; and they luid 
prove the exact terms of the original Ixmd. Ud- 
servations on the natiint of the evidence required to 
prove a contract of which specific performance is 
stughtw Stuart, 'I’hat the suit was 
in form and substance, anil there was no ground for 
the remedy by specific |Xfrformanco of a contract. 
If the alleged bond were in existence, a suit simply 
•and directly for the recovery of the money claimed 
by the plaintiffs would have sufficed, for in 
■suit, facts relating to the loss or concealment of tho 
^md might have liccn proved, and under the cir- 
cumstances secondary evidence at least of tho terms 
•of the bond might have been admissible, or the 
plaintiffs might have found themselves in a fiosi. 
tion to make out their claim by other evidenw; 
but if the plaintiffs considcrwl it material to their 
•case to have their claim on the bond, the loss or 
■ destruction of which could not bo doubted, their 
proper course of proceeding was by a suit to restow 
the terms of the lost bond, or, as it was said in 
•roiirfs of equity in England, by suit to obtain the 
Ixmefit of the lost deed or instrument ; and tha^ 
if toe suit could bo taken to bo one affording such 
-a remedy, it containctl no sufficient materials to 
warrant it being held that tho bond was of too tonor 
and in the terms alleged by the plaintilia Maya 
Ram V. Praq Dat I, L. R. 6 All. 44 

89. Oontraot for sale and pnr- 

•ohaBO — Propoadi miide in lrJt^a-~-’iSmmesUnumcy, 
The defendant in tho name of his wife wrote to toe 
plaintiffs a letter the material portions of which 
was as follows : “ Tho value of your house. No. 10, 
Button Mistiy’s Lane, has been fixed through toe 
broker at R13,125 ; agreeing to that value 1 wnte 
this letter. Please come over to the house of my 
attorney between 3 and 4 this day with too Utlo- 
doeds of the house, and rocoive the Mniest. I^oto 
shall bo no doing otoorwuw.” 'The plaintife 
through their manager wrote in answer to the de- 
fendant's wife ! “ You having agreed to purchaw 
■our house for R13,12fi have sent a letter through 
tho broker, and wore agreeable to it and we will 
present between 3 and 4 this day at your attorn^ s 
and receive tho earnest" The jplaintifc and do- 
iendants met at the attorney’s ofSoe in the absence 
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of the attorney, and no inspection of title-deeds or 
payment of tho earnest-money therefore took place. 

in a suit fur specific performance of tho above 
contract, that the first letter contained no absolute 
proposal or undertaking to purchase, but merely 
fixed too price to bo given for tho house, leaving the 
ins^ioction of title-deed and the payment of earnest- 
money to bo settled at the meeting asked for. That 
both parties having treated the payment of earnest- 
money as an clement in the contract, tho contract 
could not be completed till tho amount of earnest- 
money had been ascertained. Koylash Churdeb \ 
Doss V, Tabiny Churn Singheb 

LIi.B10Calo.688 

88. - - Agreement to aeU 

land- hy gunrdian of minor contingent upon the per- 
muution of the Court — Specific Hdeif Act (/ of 1877)^ 
a. 28, A certificateil guardian of certain minors 
ontewd into the agrocment with the plaintiff to sell 
certain land belonging to them for a fixed pnoe con- 
tingent upon tho leave of the Court, which was 
necesHiiry, being obtained to tho transaction, and 
a portion of tho purchase- money was paid by the 

E iaintiff. Tho Court sanctionod the sale, but at a 
ighcr price than that agreed on between the plaint- 
iff and tho giianlian, and tho latter sf>ld to a third 

a . 'J'he plaintiff thereujjon sued the minors 
L‘ir guardian as next friend and tho third party 
for s{)ecific performance of the agwemont to sell to 
him at tho price mentioned in the agreement. Heldt 
that tho contract was not one which could bo siieci- 
ficaily enforced, and that s. 20 of t he Specific Relief 
Act did not apply. The contract ns it stood was 
never a complete contract at any time, as it was 
contingent upon the permission of the Court, and 
too iiermission of the Court did not extend to the 
whole contract as agreed upon between tho partica 
Nabain Pattro V, Aukhoy Narain Manna 

LI 1 .BI 8 Gala 169 

84 . • 8ait for speolflo perform- 

anoe of a oontraot against a miaoT-^Contrad 
entered into by o guardian with the aanetion of tiw 
Court-^Act XL of 1858, a, 18-^mrdiana and War^ 
Act ( VIII of 1890)^ a, 31. In a suit to enforce speci- 
fic performance of a contract against a minor, enter- 
ed into by a guardian appointed under Act XL m 
1368 with the sanction of too Court* it was nw 
shown that the contract was for tlm benefit of the 
minor. Udd, that a decree for specific ^rformonoe 
of a contract should not be made agamst the de- 
fendant while an infant Flight v. HtHand, 4 
298, and Sikher Ohand v. Dulputty SingK L A. A 
5 Cale. 363, referred to. Udd,.n]m, that altoou^ 
the jurisdiction to decree specific performyce tf 
discretionary, it must bo judicially exerdsed, w 
no Court would, even if it could, make a decree w 
the specific performance of a contact X* 
contact was shown to be for the intont s 
JuouL Kibhori Chowdhubani ft Amotda 
chowdtobi . . 

88. ■— 'Ooiilrocf Ad (m 

0 / 1872), ft ll'-Spteifc BdUf Act [I ^ 2877), ft 28 
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— Hiniu Law — Guardian. The mother and guard- 
ian of a Hindu minor entered into » contract for 
the sale of his land.' The vendee sued the minor 
by his mother and guanlian ad litem for specific 
performance of the contract and for possession. 

It was found that the contract was binding on the 
minor. Ild/l, that the suit was maintainable 
Fatima Bihi v. Dehnavth Shah, L L. Jt. 20 Calc. SOS, 
dissented from. KnisiiNASAMf v. Sijnparappay- 
YAH . . . . I.li.B.18Mad.416 

30. .... Contract relating to pro- 

perty of minor — Decree for epecific prfnrmance^ 

A decree for specific performance can bo jodven 
against a minor when tno Court finds that it is for 
the iMmefit of the minor that the contract should bo 
Ijcrformcd. Kriuhna^mi v. Sundarappnyyar, I. L. 

H. IS Mad. 41 S, approved. Fatima Jiibi v. Debnath 
Shah, /. L. H. 20 Cak. S09, dissimted from. Khai- 
KUNissA Brill V. LokFi Nath Pai. 

I. L. B. 87 Calc. 870 

37 , Contract aa to obtaining 

share of patni lease — Partial performance. 

In a suit agiiiiist K, //, and C (a minor) to recover 
fsiHsession of an H-anna sliaix) of a ]iAtni taliikh, and 
to have a conveyance ex(‘ciited in plaintiirs favour 
on the allegation that one of the dchmclanls, K, had 
agriMsl that the patni should be bid for at the sale 
atlvertiscd by the siitnindar, ami, if piirehascHl, 
should bo taken in the name of K, who slioiild 
convey half to the plaintiff, the cause of action 
was stated to be that defendants hod fraudulently 
got a patni lease executed in their names and hail 
t'lkeri fHissession, and refused to make over the 
Ktipulatcil share or take the halance of the consider- 
ation-money. 'J'hc defendant K'a siihstantial plea 
was that the inehal hiul been sold in one lot along 
with others, and taken by the head member of tho 
family without knowledge of the agreement, and | 
that plaintiff had himself through an agent com- ! 
]x>tcd for tho patni at the sale : conscciuently that • 
the event contemplated had not happiMicd, and that | 
plaintitT had himself avoided the agrceriient. // | 
pleodiHl that he was nut privy to the agreement, 
and the minor that ho was not bound. The lower 
Appellate Court found that both parties hail aban- 
doncMi and avoided tlie agreement, field, that, 
even if tho agreement were binding on K, tho Court 
could not compel a partial piTformancc, whi(?h was 
all that could take place ; for as plaintiiT claimed 
half the patni and K's share was at most one-fourth 
plaintiff could be entitled to one-oighth only. A 
specific performance could not bo decreed, for 
plaintiff could have resisted an action brought by 
the present defendants for fulfilment of contract, as 
ho could not havo been (^impelled to buy what ho 
had not agreed to. Nuffjsr Chunder Ctittnder v. 
Kroodebram Poramanicx 84 W. Bk 484 

M Giving lease with posses- 

sion to another than plaintiiF— iflutt for poaau- 
cion^ where remedy ia aaii for damagea. D, after 
having given a kutkina i»ttah of a certain village 
to granted another kutkina pottah of the samo 


BFBOIFIG FEBFOBMANCB-nmfd. 

2. SPECIAL CASES-Hronkl. 
land to B, whoobtaineil possession under his pottah. 

.1/ then Hiieil Dand HUtx ejectment and to recover 
puSMi^Hsion. Held, that .l/’s ivmcdy lay in an action 
for damages, and that he could not claim N]x*eifie 
iwrformaiun^ unless /f raised no objection to giving 
up iMissoKsion. Bi^jHr.NOKR Dutt PATm'K v. 
Moouad Ali 88W. B.7 

80. Conveyance to other parties 

after previous conveyance to one unregia- 
tered — Rtmethj of prior venal rr. W hero the exeeu- 
tiuits of a dmi of eonveyaiiee (kobala) omit to have 
it registered, and the property is sold to a thinl 
party who lakes it honti fide for valuable eonsider- 
atioii, tho party in whoso favour the conveyance 
was exeeiited should seek his remedy against the 
cxeeiitants, not in a suit for H|NH'ifie |XTrormanee, 
but in an action for damages. Ni'NI> Kisiioiik 
Lau. F. Moiiun Lai.l . 88W. B.104 

40. Refusal of specific perform- 

I anoe where suit for damages is proper 
remedy, thhl, under the eironmstanees of tho 
i cAse. that thent was not such a contract on coiisidcr- 
> ation reci^ivisl as to make this a case when* a suit 
for specific |N>rformance rather than a suit for daiii- 
1 ages should be* held to Ijc the eoriis't form of aelion. 

! Bal Godinu Muiitoor r. Lutafuv Hosski.v 

i 7W.B.148. 

41. Agreement extending leasei 
on conditions — Hight to ptmenmon umler former 
leaae expired — Agreement eadenriing leaac tm C4mili^ 
lions — Right to cofnjwnsation for being keid out of 
possession. 'I’he defondant*M father was engaged in 
litigation for the purpose of obtaining |K>ssi*Hsion of 
a xamindari under a lease for ten years, given by tho 
xamindar, commencing in 1H.57. U hile'the suit was 
jMmding, the defendant’s father sold five-eighths 
of his interest under the lease to the plaintiff 
and agreiMl to give plaintiff iM)ss(*sHion, in consider- 
ation of certain sums of money fsiid and certain 
liabilities undertaken by the plaintiff. The de- 
fendant's father obtaineil |K);«session in 1805, but 
rofiiHi>d to iMit the plaintiff's agents in possi'ssioii, 
on the ground that the plaintiiT had not complied 

1 with the terms of tho agn^emeiit. in giving a 
docn*o for tho defendant’s father agiilnst the lessor, 
the I’rivy Council n«sc>rvod to the xiuniiiclar leave 
to institute a suit for riMlemptioii upon payinent to 
the defendant of all Hums lulvaneed to him. In a 
suit instituted by tho zamindar for rodemptioii in 
1860, a raxinamah was signed by the plaintiff and 
defendant in tho suit, by which the tiTin of tho 
original lease was extenderl to the year 1876 fer 
tho considerations theroin eonfuined. In 1807 tho 
plaintiff brought a suit for prissessiori, and elaimerl 
the benefit of the stipnlations contained in the razi- 
namah, or for damages. Held, Xhni tho ]>laintiff 
was not entitled to possession, en the ground that 
defendant w’AS not in possession under tho old 
lease, inasmuch as tho effect of the razinamah of 
1860 was not to extend tho former old lease, but 
plaintiff was entitled to reeover damages for loss of 
profits during tho defendant’s father’s posBeBsiou 
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under the old Icaiio. Fondclaih v. Vinaithku- 
TiiAN Giibtty . • • . 5 Mad. 261 

42. Vendor and purohaeer— 

. Suit by purehaaer against vendor lor specific perform- 
.ance. of contract of sale — Covenant by purchaser to 
build a temple — Specific Belief Act (I of 1877), s. 21. 
On the 16th November 1803 the first defendant 
. agreed to sell a house to the plaintiff. The ^ntract 
contained a covenant on the part of the plaintiff to 
build a temple and to sccun) an annuity to the von- 
.dor and his wife. On the 2lHt of the aamo month 
the first defendant sold and conveyed the name 
house to the second defendant and put him in poa- 
HCBsion. In a suit brought by plaintiff a^inst de- 
fondants Nos. 1 and 2 for s^iecifie performance 
.of the contract of the 10th November : — Held, that 
spocifie performaneo c^oiild not be panted, the 
.covenants oontiuned in the agreement being such 
as the Court could not enforce. Hamciianuba 
• GAVEHII PURANDHARKB V. RAMCKANDKA KoNDAJI 

L li. B. 22 Bom. 46 

46. Specific Belief 

Act (Act I of 1877). Upon a contract fur the sale 
of the proprietary right in lands the intending 
purchaser, insisting on a right to compel the 
vendor to give an absolute warranty of the title, 
withheld payment of the purchase-money beyond 
the time fixed. Ho also sued for specific perform- 
ance of the contract, requiring a guarantee from the 
vendor, until it appeared that the judgment of the 
Appellate Court was about to bo given against him 
.on the ground that he was not entitled to what he 
claimed HeU, that certain reported cases where, 
apparently, the plaintiff had been willing to submit 
to have the agreement which was actually proved 
pi^rformod, were different from this ; and that the 
decree dismissing the suit ought to stand. Hero 
the plaintiff, insisting upon having that which he 
had no right to have, had delayed performing his 
part of the agreement on that account. Bikokshbi 
Pbasad V . Jairam OiB . I. Ijl B. 9 AH. 706 

li.B,14I. A.178 

44. Suit by vendee 

.against vendor — Dday of vendee in completing — 
Besdsaion of contract by vendee — of the essence 
of the contract — Extension of the time stipulated for — 
Effect of such extension — Conditional waiver of per- 
formance wUhin tSipvMed time—Notice to compute — 
UnreasonMe notice. On the 26th February 1886 
the defendant purchased a house from C for R4,600 
. and paid 0 a considerable portion of the purchase- 
money. i^fbre the transaction was completed, 
and the conveyance executed, the defendant, on 
the 2M June 1886, by an agreement in writing, of 
that date, agroed to sell the house to the plaintiff at 
an advanced price of R4,800. The defendant was 
anxious lhat the sale sltould be completed in a 
short time, as the draft of the oonvejmnce by C to 
-himsrif had been prepared, though not finally 
Approved, and the house was in bad repair and in a 
-somewhat dangerous condition. He had applied 
vto the Municipality for leave to repair the house, 


OF GASES. ( 12034 ) 

BPBCIFIO PliSBFOBMAirOB-roiiCA 

2. SPECIAL CASES-HxmlA 

and the monsoon season had begun. Ultimately it 
was a^ptMMl between him and the plaintiff that the 
plaintiff should complete the purchase within 
twelve days from the date of the agreement (22nd 
i June 1886), and this was duly inserted in the agroe- 
j ment During the twelve days the plaintiff twk 
no steps to hove his conveyance prepared, but 
I asked the (lefcndaiit for a month’s time to ooni- 
i plotc, sa 3 ring that ho had not the money with him. 

I After some hesitation tho defendant extended the 
i time to tho 10th August On the 21st July at ' 
I latest tho drafts of the conveyance from C to the 
I defendant were formally and finally approved, and 
j tho defendant was anxious to complete tho sale to 
! tho^ plaintiff. On the 23rd July he wrote to the 
j plaintiff reminding him that tho time to complete 
I would expire on tho 0th or 10th of August, and 
; requesting him to bo prepared then to complete 
I the purchase; otherwise he would consider the 
. agreement of the 23rd Juno to bo null and void, 

> and would himself begin to repair the house. The 
I plaintiff sent no reply to this letter, but at an in- 
j torview with the defendant told him that ho was 
; considering tho matter. Ho, however, took no 
steps in the matter beyond getting a draft convey- 
ance prepared. Tho deed of conveyance by C to 
tho dofandant was ready for execution on the 23id 
August. Matters remained in this state until 
September. On the 7th September the defendant 
through his solicitors served a notice on tho plaint- 
iff, requiring him to cany out tho agreement of the 
23rd Juno, and giving him notice that, in dofoult 
of compliance within four days, he would consider 
the agreement at an end. ^’he four days having 
expired without tho plaintiff sending a reply or 
taking any stops to complete, tho defendant con- 
sidered his contract with tho plaintiff to bo at an 
end, and on the 13th September he completed his 
purchase from C without reference to the plaintiff. 

If the plaintiff hod been ready to complete the pur- 
chase, the convevance to him by the defendant and 
tho conveyance by C to tho defendant would have 
been executed simultaneously. Immediately after 
taking the conveyance from G, tho defendant began 
to repair the house. When the repairs were almost 
complete, the plaintiff, on tho 6ih October 188A 
sent a notice to the defendant requiring him to speoi- 
fioally perform tho agreement of 28rd June 
1886. The defendant refused, and the plaintiff 
filed this suit for spedfio performance. Hdd, on 
the evidence, that the delay in completing the pur- 
chase was tho delay of the plainjiff, and not of the 
defendant. Held, idso, that, having regard to the 
circumstances under which the contract with the 
plaintiff was made and to the nature of the pro- 
perty, the time stipulated for the completion of the 
purchase was of tne essence of the contract, am 
that the extension of time granted at the plaintiff’s 
request to the 10th August operated only as a 
waiver to the extent of substituting the extenM 
tim for the original time, and did not destroy tro 
essentiality of the time. Bardaiy v. Mmidye tp jo 
L.J.Ch.4i0. The defendant’s letter of the 2M 
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July was but a timely warning to the plaintiff that 
the contract would not bo kept in HiwpcnBo after 
the oxtcndeil time had expired. Tho p]aintill> 
though thiiH warned, took no stops to eomplete, 
and was not therefore in a iiosition to enfeirce por- 
f«»rmanco from the defendant after the 10th August 
had gfiiie by. It was cHintendcd for the plaintiff 
that tho lotbT of tho 7th Soptombftr, written by 
the defendant’s solicitors, treated tho contract as 
then still subsisting and purported to put an cml to 
it if not (MMiipletod within four days ; that tho time 
NO allf>wcd was unreasonable ; that the defendant, 
in fact, by that letter waived the plaintiff’s previous 
default and gave tho plaintiff a fn^sh starting-iMiint. 
Held, that such was not tho offccit of the letter. Tho 
letter was only a (|iialificd and conditional waiver 
of the iN.>rformaneo within the stipulatcNl time, tho 
condition Udng that tho plaintiff should (Nimplete 
within four days. That condition not hanng been 
complied with, the waiver could not bo relied on. 
Htirdtty v. MeMcnyvt, 43 L. J. CL 449. and Stewart 
w Smith, 6 Hare. 222. Qaare. : Whoth<*p iin<ler all 
the eirciiinstanc'cs of the ciwe, and assuming tinio 
not to have bt^n originally of the esseneo of tho 
contract, the four days’ time limited by that letter 
was unroasonablo. Fakir Maiiomku v. ABDirij.A 
I. L. R. IS Bom. 668 

46. Falluro to give poBBeeaion 

un^r agreement— iSfatf for specific imscwiaa. A 
purcharor of profiorty of which ixisMission was oon- 
tmetod to be given, but which contract the vendor 
is unable to fulfil, is at liberty to roscind the contract 
and sue for repayment of the purchaM*-moncy, 
ami is not obliged to sue for specific pcfrforraaneo. 
Mohun Lal V. Bkhakbb Jjal . 8 R*. W. 836 

46. Agreement to money 

or in defltalt to ezeoute houd—Suit to recover 
itutney. By an agreement it was contracted that 
tlu; defendant shotilil jMiy to the iffaintiff R4,000 
within six months, and tlmt, in default of payment 
within such ixwiod, ho should execute a bond to 
secure payment with interest within a further 
|ieri(Nl of six months. Tho money not having been 
jmifl and no bond having lioon oxecuteil, more than 
twidvo months after the date of agreemeut, tho 
plaintiff sued to recover the amount due under tho 
agreomont with interest Hdd, that tho suit was 
rightly brought, and that tho plaintiff was not 
bound to have sued for specific performance of tho 
agreement to execute a bond. Rohimitkissa 
Bkoum r Hahombii Mirba . 10 O, la R. 108 

47. Agreement for aseignment 

of rent8«-vSf«tf /or 

The plaintiff, having agreed to assign certain 
arrem of rent due to him to the defendant for a 
consideration, brought this suit in which he tendered 
the kobala of assignment and claimed the consider- 
ation-mom^ with intemt. Ildd, that tho plaintiff 
had misoonoeived the dhapo in which his suit was 
brought^ and, as his claim was purely for money, he 
should have sued for damages for hnach of contract, 
especially as It was found as a fact that the subject 
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assigned was now worihlosa. Held, also, that, as in 
a former suit brought by the prosent defendant for 
spi*cific performance of the siime (.tintraet tho pre- 
sent plaintiff (us then defendant) had rcMisIcHl siic- 
cesHfully and without (pialification, he could not 
now treat the contnu't as subsisting. Sii Bti Pkhqah 
Roy V. Injokr Tbwarek 21 W. R. 488 

A8. Agreoment by Government 

to pay moneys in lieu of tora garaa hak— 

Jurisdiction of Civil Courts- -PemiohM Act {XXffl 
of 1371), s, 4, A suit against Government, ui»rth an 
alleged agntenient by Govern men t to |Miy moneys 
from its tnMvsury in lieu of tora garas haks, falls 
within the prohibition, in s. 4 iff Ael XX 1 11 of 1871, 
to Civil Coiirls to entertain any suit relating to any 
grant of money made by the British Government, 
whatever may have In'cn the coiiHuleration for sueh 
grant, and whatever may have Unm the naiiiit^ of 
iho payment, claim, or right for which siicli grant 
may have been siibstitiittMl. Obmu'vaiions uii iho 
coKsatloii of the eollec'iimi of fora giiriis by Govern- 
munti. Quare: Whether Govi>rnmeiit iNiiintI ilwlf 
to act per|Mffually as agent of the gariisias in tho 
collection of U»ra gams. Qitterc: Whether tho 
Civil Courts would compel tho H|M*f‘ifii; )M‘rfornianeo 
of such an agreement. Mauakval Moiianhanuji 
V. Govrrmmbnt ok Bombay 

I.]:i.R.4Bom.487 

40. — - Agroement to lease— SNbjve- 
quent lease to third party takintj in gooil faith tvitkout 
notice of ayreetnentr— Specific Hvlirf Act (f of JS77), 
s. 18. S agreed to lease ci'rtaiii iiiimovuiblu 
I)roperty to W for a term of fifteen yitars, and to 
execute and register the lease on a certain HpiicifitMl 
day. Before the day fixed for executing (he lease 
arrivisl, 8 exccijUsl a lease of the same pn»]MTty 
for two yoars in favour of N uiul others, who had 
no knowledge of tho agnuunimt to lease to W. IF 
thereupon suoil S and his lesHces, e.lainiing c;ancel- 
lation of the two years’ least* tti N ami his cNj-lessees 
and specific! i)erformanee of the agreement to least! 
to him ft>r fiftiMfn years. Hehl, tliat 8 was, having 
regard to s. 18 of the S|)ccific lli*1ief Act, in the 
position of a person who hail agrt^ed to lease, ** hav- 
ing an imxK!rfcct titli*,” and who liad subscquiMitly 
acquired such an iiitcirest in the property as enabled 
him to cany out his agretsment, and that, although 
tho lease to N and others could not, under the eir- 
cumstancoH, be set aside, tho plaintiff was entitlc^l 
to a decree for ” specific iMirformancc!,” of the agrecf- 
mont to lease to him, to take effect after the deter- 
minatifin of tho lease which had lNs*n granfi*d to 
N and others. Sarju Prasad iSi.nijii v. Waziii 
Au (1000) . I. li. R. 88 AIL llg 

60. Agreement to sell — Conirtiet 

Act {IX of 1872), s. 63—Limilatum AH {X V of 1877), 
8cL II, Art. 97— Suit for specific performance 
— AgreemdU declared unenfftrceeible — AUemntive 
daim for refund of consideration paid fhere- 
under— Limitation. Tho defendants, against 
whom a decree for foreclosure was outstandp 
ing, agreed to sell certain immoveable property 
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to the plaintiff, and the plaintiff paid into Court, 
OH part of tho considoration, tbo amount duo 
by tho defondantM under tho forecloBuro dccroo. 
The (lofcndanfH neither executed a conveyance of 
tho prop(.*rty which they had agi^wd to ficll, nor did 
they return to tho plaintiff tho money whic'li ho had 
paid on their behalf. Tho plaintiff thereupon Ruod 
tho defendant)), claiming in tho alternative either a 
docrco for Bpccific pcrformanco of tho agreement to 
wdl or a refund of the money paid by him as part 
of tho consideration for the sale agretHl ufion. 'Hie 
Court of first instance gave tho plaintiff a dGc^mc 
for spocifie iicrforniaiicc. On ap|x;al by tho defend- 
ant)), it was AeU by the High Court (i) that, tho 
terms of the agri'cmimt, to soli not being sibtisfac- 
torily piovcMl, no decree for spodfie iM!rfornian(» 
could bo made ; (ii) that the plaintiff was thoreforo 
entitled to get back the money which ho had paid 
under the agreement ; and (iii) that tho plaintiff’s 
altemativo claim for a rt'fund on failure of eonsider- 
alion was governed, as to limitation, by Art. 07 of 
tho second Schedule to tho Indian Limitation Act, 
1877, and was not barred by limitation, inasmuch 
as limitation only began to run from the date of tho 
High Court's dccrc^o declaring tho agnH*ment to soil 
to bo unenforceable. Domii Kmr v. Dhnm Singh, 
/. L, H, 11 AIL 47 1 folio wod. Unix Narain Misb 
t). Mvuammad Mimnat-vlla (1003) 

Z. L. B, 85 AIL 618 

51, Attempt by p&rty to reeoind 

agreement of wMoh hie heirs afterwards 
seek speciflo perfermance^-fifoiY— Eibvr— 
ConsidtrtUitm, failure of. Where parties had made 
a compromise comprising an agrocrnciit, the chief 
cunsuleration for which was the execution of an 
ekrar one ])nrty acknowknlging tho title (as 
adopted son) of tho other fNirty to tho agree- 
ment, and tho former had subroquontly by his 
conduct (in bringing a suit to sot aside the adop- 
tion and alleging that tho ekrar had bi'cn obtained 
from him by fraud) aticmptoil and in a groat 
measure sucfsoodod in depriving tbo latter of 
the benefit of tho agnMiincnt : — Jleld, in a suit by 
the heirs of the party, who had so tried to roscind 
the agreement, that there ha<l boon a failure of 
consideration and tho conduct reforrod to was at 
varianoo with and amounted to a subversion of the 
relation intended to bo established by tho compro- 
mise, and that specific pcrformanco of the agree- 
ment could not be enforcod Srtsh Chanora Hoy 
V. Babomali Roy (1004) . I. L. R. 31 Oalo, 664 

s,o.L.B.811.A,107 

52. Oonstruotion of leased 

CovenarU for renewU.’-Time whether or not of the 
essence of the conihrad, Tho plaintiff sued for 
gpocifio performance of a covenant for renewal 
contained in a lease, tho material clause of 
which was as follows :—** After tho expiration 
of the said term, if the losses shall so desire, 
the executant shall have no objection whatever 
to renew the lease for a farther term of twenty 
yean on the terms and in oonsidoiation of payment 
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of the rent mentioned in the lease." There was* 
nothing in tho lease to indicate that notice of in- 
tention to renew was to be given before its expin- 
lion. Held, on a construction i)f the lease, that 
time was not of tho essence of^tho contract, and 
that tho plaintiff had nut forfeited his right to have- 
the lease renewed by reason of having allowed 
some months to elapse after tho expiration of the 
original term before he gave notice to the defend- 
ants of his intention to take advantage of tho 
covenant for renewal. Jaooi Lal v. Sir \V. B. ^ 
Coofbb(190B) . I.L.B.a7AlL606 ' 

68i Contract to re-oonwey land 

— CVWf Froeedttre Code {Act KIV of 1882), «. 43 
— Cauae of action — Whether name for a auit * for 
speeipe performance of a contract to reconvey 
Imd and for the marne profile of the property^ 
Sjieeifie Relief Act {/of 1877), s. 19. A suit for 
s^afic performance of a contract to rooonvey 
a certain plot of land after its breach and tho 
claim for mesno profits of the property to which 
tho plaintiff is entitled in consequence of the delay 
on tho defendaut’s part to execute the reconvey- 
ance, are Isisod on the same cause of action. A 
plaintiff instituted a suit for the specific perform- 
ance of a contract to a^convoy a plot of land, in 
which he did not claim mesne profits to which he 
was entitled in consequence of tho defendant’s 
delay in perfurn)ing tho contract ; subsequently to 
tho decree fur specific performance ho brought an- 
other suit for the mesne profits : Held, that the 
plaintiff’s suit for mesne profits that accrued duo 
before the institution of tho suit for specific per- 
formance was barred under s. 43, Civil Procedure 
Code. Qarrsii Ram Pal v. MonvsH Ram Pal 
(1900) .... 18C.W.B.666' 


8FBOIFIO BBLIBF AOT (I OF 1877). 

See Injunction—Spkoial Cassii— Exe- 
cution OF Dxcrrr. 

I.L.B.4Calo.S80' 

See Injunction-— Spkcial Casks— Puemo 
Officers with Statutory Powers. 

I. LB. 81 AIL 848 

^ee Lease I. Ii. B. 88 Gale. 808 
See Prescription— Easbmknio—Lioht 
AND Am I. L, B. 18 Bom. 474. 
See Vendor and Purchaser— Invalid 
Sales I, L. B. 80 Bom. 156' 


Maadamna— Banit of 

Right of a ehofehetder to inspect the register of 
sharduMers of the Bank — Ohjsrf of such insp^ioi^ 
— Commofi law right of a member of a eerporoHon to- 
inspect hooks of the eorporaiion^Prssiiiney 
Act {XI of 1876), s. SO. Hdd, that the plafaitirs 
propw remedy was by way of suit and not manda- 
mus dnder &e Spedfio Relief Act Sullekan 
S oMJi V. The Dank or Bombay (1907) 
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-COiltf. 

1 ^ 9 . 

See AmAL— E xccutiox of Dxcrixs— 
Qusstioxs in Exscution. 

I.Ii.&86Mad.4E8 

See Affbal— Obdsrs. 

I. L. a 99 Calo. 880 

See Costs— Spncial Casks— Summahy 
Suit fob Possession . 15 W. R 968 

See Limitation Act, 1877, Scb. 11, Abt. 3 
7 O. W. ir.918 

See Limitation Act, Scu. 11, 1877, Abt. 
142 . . 8C.W.ir.l061 

10O.W. N.1081 

See Partixs— Pabties to Suits— Prim- 
CIFAL AND AOBNT. 

I.Ii.B.6Boin.908 

See PossKssioN— Nature of Possession. 

Ll4.B.16Bom. 988 

See Possession, Obdbb of Criminal 

COUBT AS TO— NaTUBB AND EFFECT OF 

Decision . 90W.B.19 

See Possession— Suits fob Possession. 

I.IaB. 96 Mad. 614 

See Res Judicata— Judgments on 
Pbeliminaby PomTa 

I. Ii. B. 8 Bom. 477 

See Resistance ob Obstruction to 
Execution of Decree. 

I. L.B.97 Bom. 809 

See Sfbgifio Pbbfobmancb. 

See Statutes, Construction of. 

LI1.R. 18Galo.644 

See Suit . I. li. M 81 Calo. 647 

See Titlb— Evidence and Pboof of 
Title . 6 O. Ij. B. 978 

See Title — ^Miscellaneous Gases. 

L Ia B. 95 Mad. 448 

This seotion corresponds with s. 16 of the Limita- 
tion Act of 1869. The following are oases decided 
on that section : — 

L CWwtnal Froee- 

dwe Code, 1861^98. 318, SlS-^Diepoeaeeeion. The 
object and effect of s. 16 of Act XIV of 1869 oon- 
sidered,anii the bearing of ss. 318 and 319 of the 
Code of Criminal Plrooednro with regard to oases^ oi 
dispossession and the jarisdiction of the Civil 
Coorts, illustrated. Enaetoollab Chowdhby v. 
Kubux Soondub Subma • 8 W. B^ 888 

9. Ohf^ of eeeftbn 

— Wranghd diepoeeeeeion^nua of jpmot. 8. 16 
did not affect the general law on the matters to which 
it idated, but provided a special remedy for a parti- 
onlar kind of grievance, e.g., to replace in poss^on 
a person who had been evicted by a wro^ul act 
from landed property of which be had been in nndis- 
tnrbed possewton, and to prevent a powerful person 

VOL. 'V. 
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“■eoald. 

9-coiiIcL 

from thus shifting the evidence of proof from himself 
to another less able to support it. Kalbb Chundeb 
Sein V. Adoo Shaikh 9 W. B. 809 

8i Pos9uaory atlione 

hy persoiM wrongfully diepouessed—CivU Procedure 
Code, 1869, e. 230. 8. 230 of the Civil Procedure 
Code of 1869, which related to posHcHsory actions by 
persons wrongfully dispossesii^ in execution of 
decrees, did not apply to a case determined undes 
a. 16 of Act XIV of 1869. (Jobind Cuundbb 
Baodee V. Gobind Ghosb Mundul 7 W. B, 171 

4. ' - Previoua poaeea- 

Mon^DiepoBseneion. Mere previous posHession will 
not entitle a plaintiff to a decree for the recovery of 
possession except in a suit under s. 9 of the Specific 
Relief Act, 1877, which must bo brought withiii^sis 
months from the date of dispossoHsion. Khajah 
EnaeloUah Chowdhry v. Kiehen Sootidur Surma, 8 
W. R. 389 ; Erlom Uoaaein v. Rany Mietry /. L. R. 
9 Calc. 130 ; Debt Chum Boido v. laeur Chunder 
Manjee, 1. L. R. 9 Calc. 39; Kawa Manju 
Khowaz Nuaaio, 6 C. L. R. 278 ; Wiee v. Ameerun* 
niaaa Khatoon, L. R. 7 I. A. 73; Kriehnarav 
Yaahvant v. Vaaudev Apaji Ghotikar, I. L. R. 8 
Bom. 371 ; Pemraj Bhavaniraot v. Narayan Shiva- 
ram Khiati, I. L. R. H Bom. 213 ; Mohabeer Perehad 
y. Mohabeer Singh, 1. L. R. 7 Cak. 391 : 9 C. L. B. 
104, referred to and explained. Purmeshub 
Chowdhby v. Bbuolall Cuowdhry 

III. B. 17 Calo. 966 

Shama Ghubn Roy v. Abdul Kabeer 

8 0.W.N.158 

Nisa Chand Gaila v. Kancuaram Baoani 

I. Ij. R. 98 Calo. 579 
8 C. W. M. 568 

5. -- - Suit fo enforce 

right of way. 8. 16 of Act XIV of 1869 was not 
applicable to a suit to enforce a mere right of way. 
Uaro Dyal Bose v. Kbisto Gobind Skin 

17W.N.70 

6. ' - Nature of poeaee- 

akn neccBaary for euit — Poaaeaaion aa treapaaeer. 
Seimble : Mere possession as a trespaiisor was not 
sufficient to entitle a plaintiff to recover in a suit 
brought under s. 16 of Act XIV of 1869. There 
must be in the plaintiff juridical as opposed to more 
physical possession. Dadabhai Nabhida v. Sub- 
C 01 J.ECTOB of Bboacu . . 7 Bom. A. O. 89 

7. - - Warrant of m- 

euftoii— Semre of immovedble property not described 
in deoree-^lUegal poaaeaaion. Where a warmt WM 
issued to the 8heriff to seize certain specific immove- 
able property not coming within the description in 
the decree, it was held that possession under such 
warrant would not be an illegal poBBcHsion under the 
meaning of s. 16. Jadubchunder Checuky v. 
Hebbaloll San A , ^ ^ 

1 Ind. Jiir. N. & 91: Bourke O. C. 884 

17 L 
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8. - - BigU o/ VMif — 

/mmoMo&le pntjpeHy,- A right of way ii not ** im- 
tnoToable property** within the meaning of b. 9 
of the Speoiflo Rdief Act. Manoaldas v. JawAir* 
RAM I. li. B. 88 Bom. 678 

8 . - - Tenania ittegaUy 

efeeied, A tenant In poBsoBsion after expiry of his 
lease can only be ejootra by due ooume of law ; and 
If fliegally dlBpoBioued, he was entitled, under b. 16, 
Aot XIV of 186Qi to Bue and roooYor posBOSBion, not- 
withstanding a pottah set up by defendant. ^FA- 
OLL Khar v. Woofbak Khar . 6 W.B. 188 

10. Time uMin 

wkieksuiimMlbehrtmffhL The suit must be brought 
within six months of the alleged ouster, otherwise 
■anterior poBsoBslon would be of not avail to the 
plaintiff. Ambxb Bibib v. Tokbooribsa Bboum 

7W. B.888 

Upheld on review in Tukboorissa BBom e. Mo- 
ouL Jar Bzbbr . 8 W. B. 870 

. AMBBBOORISflA KhATOOR V. WUB. 

84 W.B. 486 

The plaintiff is entitled to recover notwithstanding 
any other title. Doi d. Kullammal v. Kupfu 
PiLLAi 1 Mad. 86 

U, . — - ^ Trial o/ yueatum 

of diraoeMMion. Plaintiff having sued under b. 16. 
Aot Xiy of I860, for posBOBSion of a parool of land of 
whioh ho alleged hime If to have bwn dispoBsaBsed 
by defendantB building a hut upon it. the Court of 
drat instance determine that, as the land was part of 
a vilUgo and plaintiff had not sued for possesBion of 
the village it could neither declare his posBeasion of 
the entire village nor of the partfoular parcel. HM, 
that there was no roanon why the Court dioold not 
try whether the plaintiff wrb dispossessed as allege^ 
and wh 3 ther ho should not have possession. Omab- 
OBARD MaHATA V. NaWAB NaSIM OF BbROAL 

UW.B.889 

'ML Bight under de, 

ores far poeaemion, A party recovering posBossion of 
' land In virtue of a d^reo under b. 16, Aot XIV of 
1 860, recovered the land with the crop growing upon 
lt» and was fully entitled to out the sama. £&iraj- 
DBR FRamarick V. Emam Buxbb Buwab 

18W.B.104 

18L Suii to aet aside 

award under aeeiion. The defendant having had an 
«wacd under a. 16. Aot XIV of 1860, tha pontiff's 
allegation of poss o B B ion and dispoascBBion by the 
defnidant required him Bpeoiflmlly to prove the 
faetB before the defendant could be called upon to 
prove his oaoe. Juociubrath Dbb v. Mahokbd 
Moxxiir • . 17 W.B 181 

14i Suit to aei aaide 

award under aedion. Although in a suit to aot aaide 
anawaidmadeunderB.16»AotXIV of 1860, idain- 

had to eataUiihhli own title before the ]^y in 
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— coati. 

B. 0 — eoati. 

poBHOBsion could be required to make good hia case, 
a Judgeshonld look into the summary oase itoel^ 
and asoortain if there had been a proper inquiry 
and trial in that case. Surbo Mohur Roy «. 
SiTRUT Crurdbb Roy 16 W.B 84 

16. Decree for poaaea^ 

aton — Evidence. A decree for possesBion in a suit 
under b. 16 of Act XIV of 1869 was primd fade evi- 
dence that the plaintiff in that suit was entitled to 
rooover, from the defendant therein, mesne profits 
for the period of dispoBsession. ^dra Charar \ 
Ghatak V. Zamiburissa Kharum 

8BI..B A 0.67: 11 W.B 88 

Reversing b.o. Zumubudoorissa v. Radra 
Crubr Gruytucx 8 W. B 680 

Su JuUUiAR Srbikr V. Iru Krar. 

L Ii. B. 88 Oalo. 688 

and cases there cited. 

16. - - Mortgagee in poa- 

aeaaion--Diapoaaeaaion hy mortgagor-^vit for poaaea^ 
aion — Fraud. It is no answer to a suit for pos- 
session under s. 9 of the Spooifio Relief Aot, brought 
against a mortgagor by a mortgagee who has 
been forcibly dispossoBS^ by the mortgagor, to 
allege that the mortgage and poBsesBion under it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is hy way of a suit to 
aet aside the mortgage and reeover poaoesBion. 
Sayaji BiR Nimbah V. Ramji RiR Laroafa 

I.L.B6BOIII.446 

17. ' Partial diapoaaea- 

aion^uit for poaaeaaion. A poBSeBflory auit Has 
under b. 0 of the Specific Relief Act, when plaintiff’s 
posBOBsion has been partially, as well as wlmn }t haB 
been wholly, disturbed. Sabafathi CRim «. 
SvBBAYA Ghbtti . . I. L. B. 8 Mad. 860 

18. PoaaeaaoryauU^ 

Condruetive poaaeaaion hy receipt of rente, l&e mere 
discontinuance of payment of rent by tenants does 
not constitute a dispoBBeBsion within the meaning of 
B. 9 of the Specific Rdief Aot. inie object of raat 
Bootion is to provide a speedy remedy for that dlaiB 
of oases where a permn in physical posBCB^n of 
property is forcibly dispossessed from it against his 
will and eonsent. In the matter of the petition o/ 
Tariri Moritr Mozttmdab. Tabini Mohur M6- 
inMDAB V. Gurga Pbobad Cruoribbutty 

L L.B.140alo.648 

IQ ■ ■ — Immaveahte vro^ 

perly--Bight of flahery^-^Poaaeaaioin—Diapoaaea a ion, 
tho plaintiffB were fishermen bdonging to the village 

ofN. Th^ claimed in this suit for themotiYse m 

the other fishermen of their village the exoluBlve 
right of fishing in the Nagothna Creek between 
htih and low-water marks, within omtsin Itoi tsee t 
forth in Ac plaint, and under s. 0 of the SpeoUie 
Relief Aot (I of 1877) th^ sov^t to 
Sion of that right from the Afendanta, whe » tw 
aUeged, had dfapoH^ them wtth^ 
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btffcMO this suit was filed. The Subordinste Judge 
hdd that ^ey had established their right, and made 
an cnder directing that possenion should be restored 
to them. The defendrat then applied to the High 
Court under its extraordinary jurisdiction, contenil- 
ing that the order made by the first Court was 
beyond its jurisdiction^ the right of fishing not being 
immoveable property within the moaning of that 
section. IfeU, that the first Court did not act 
withwt jurisdiction, the right churned coming 
within the denomination of immovcaUo property. 
Bhundal Panda e. Pandol Pos Pattl 

Z. L. B. 18 Bom. 88L 

80. Right of fishtrg 

^SuU for poaau8ton of right to fuh in a khal. A 
suit for the possession of a right to fish in a khal, 
the soil of which belong] to another, does not come 
within tho provisions of a. 0 of the Specific Relief 
Act,. 1877. Natabab Pabub tf. KubibPabub 

Z. Zi. B. 18 Galo. 80 


8L 


ImnovcahU pro- 

fertu^Righi of fuJurg — Powuasion^ sutf for. Udd, 
by the Pull Bench (Pbinsbf and Pigot, JJ., dissent- 
that a suit for tho possession of a right to fish 
in a l^lf the soil of wldch does not belong to tiio 
plamtiff, does not come within the provisions of 
B. 0 of the Specific lielief Act. Fadit Jhala v. 
Goub MoHim Jhala . L Zi. B. 19 Calo. 644 

88. ... . Immoveable pro- 

pertg^Right of ferrg, A right of feny is immovo- 
aUe property or an interest therein within the 
meaning of tiie Specific Relief Acts, s. 0. Kbisuna 
V. Axilanda Z. Zi. B. 18 Mad. 64 


88 . 


Mandutdara, 


Courfa Act (Bom. Act III of 1876}Suit hg a tra- 
wear to recover possesston. A trospassor, who has 
been dispossessed, is not entitled to bring a suit 
under s. 9 of the Specific Relief Act (1 of 1877) or 
under Bombay Act III of 1870 to recover ^s- 
sewdon. Dadbbhai Nmidoo v. 8yb-CdUedor of 
Broa^ 7 Bom H G Reft A. C. J. 82 ; Kriehnarav 
Taahvant v Vaaudev Apaji Ohotikofp /. L. R. 8 
Bom. 871 : and Virfivaniaa Madikavdae v. Maho- 
med AliWian llrdhimkhan I. L. R. 8 Bom. 208t 
referred to. Amibudin v. Mahamad Jaxal 

I.Zi.B.16Bom.e86 


84 . 


Of— ^icfi til e;ecfmenf on . ^ 

Edge, 0. J., Stbaight and TyuBBLL, JJ. (Mabmood 
J., dtMenrienfe). — S. 0 of tiie Specific Relief Act is 
intended to provide a special summary remedy for 
a person who, being whatever his title, in posscssJon 
of immoveable property, is ousted therefrom. That 
section does not debar a person who has been ousted 
by a trespasser from me possession of immove- 
able property to whioh he has merely a possessory 
titlejrom bringing a suit in ejectment on his pos- 
sessory title after the lapse of six months from the 
date of his dispossession. Daviaon v. Qeht, 2BL. 

AahorY. WhUhek. L. R 1 Q- B. 2 ; 


8— roaldt 


Pomemion, suit 

a poasessorg iUk. Per 


YKtse V. Khaloont L.R.7 L A. 78 S 

Pemraj Bhabaniram v. Naragan Skivaram KkiaH^ 
i. L. R. 6 Bom. 215 ; Kriahnarav YaahvatU ▼« 
Vaaudev Apafi Okotikar, 1. L, R. 8 Bom. 871 S 
and Muhammad Yuauf v. Sukh Nath, AU. Weddg 
Notes (1887) 55, referred to. Per Mabxood, J.— 
A person who is suing upon a inoroly possoiMory titlo 
to recover posHossion of imniovoablo property 
against a person who has ousted him must bring hia 
suit, if at all, under s. 9 of .\ct I of 1877, and there- 
fore within six months from tho date of his tils- 
possession. Wau Ahmad Khan v. Ajudhta 
Kandu I.I..B.18 A11.687 

26. Nature o/ poaaes^ 

aion giving right of auit — J uridical possession.^ Whore 
tlio plaintiff alleged tliat ho was in iraHHossion of a 
certain room as reprr son ting his father and uncle 
who were aUvo, but who were not parties to the suit, 
and that ho had boon dispoHsossod from such room 
within six months of the institution of the present 
suit //eU, that his possession, not being juridical 
possession, did not ontitlr him to maintain a smt 
under s. 9 of the Spocifie lielief Act. Permission to 
be allowed to amend the plaint by alleging that 
tho possoHsiou of tho plaintiff was exclusive pos- 
session on his own account was not allowerl, such 
allegation bf.ing inconsistent with’ tho case on which 
ho came into Court Nritto Lai.l MrrTBB e. 
Rajisndbo Nabaim Deb I. L. B. 88 Calo. 688. 

20. — Suit /or poMSS- 

sionhg person evicted brought more than six months 
from date of diapoaaesaion against one having better 
tide than himself. Certain land belonging to two 
brothers w'as mortgaged by one of them and leased 
to plaintiffs by tho mortgagee. The heirs of the 
other brother, declining to accept tho mortgage or 
the lease which hod been granteil under it as binding 
on them, bvictod plaintiffs from tho land. Plaintiffs 
now brought this suit against the defendants to re- 
cover the poBsession of which the dofondants had 
deprived them by such eviction. The defendants' 
tiUd was found to bo good. Udd, that s. 9 of the 
Specific lielief Act was not applicable, and that 
plaintiffs could not succeed. Psr Subbahmahia 
Ayyab, J.— That it is an undoubted rule of law 
that a person who has boon ousted by another who 
has no better tifiat is, with tofoien^ to the poison 
so ousting, entitled to recover by virtue of tho pos- 
session be had hdd before the ouster, oven though 
that possession was without any til^». risAer v. 

U L A. m : 1. L. It. 12 AU. 61 ! 

Mahmud Ohotue, L. il. ^ ■/’ ^ 

C<de.884.t^t»mii». HuaCkandOmtay. 
ram Baaani, I. L. R. 28 Cal^ 579, <liEtiii|nii*h.d. 

». 9 of tho Si*cifio IvSw Act 
coniwt be hdd to teJw .wey «*y »"»^y •»•“!*’ 
with wformco to tho well 
thet poMeMrion in Uw m . .nbiUiitaw right or 
inteiwt w^h odet. Mid ^ 1^ liicidont. jwd 
edvMitMM .put from the ten. ownw. tide. 

17 l2 
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But that the above propoeitioiui were inapplioable 
to the iaota of the present ease whore the defend- 
ants were found to have good title. Per O’Faii- 
BULL, ■/.—The rule is that where plaintii! in 
possession without any title seeks to recover 

r esion of which he has been forcibly deprived 
a defendant having a good title he can 
only do so under the provisions of s. 0 of the 
SpeoiRo Relief Act. and not otherwise. Here the 
drfendants held under a lease granted by a person 
who was found to have title, and a suit to recover 
possession would only lie under the provisions of 
s. 9 of the Specific Relief Act, and this was clearly 
not Buoh a suit. Mustapra Sabbb e. Santha 
P tLLAX • I. L. B. 87 Gale. 178 

87. - - Civil Proetdurt 

Code^ 1877% a. lOS^Re-haaring’^Review. S. 9 of the 
Specific Relief Aot does not prohibit a re-hearing 
under s. 103 of the Code of Civil Procedure. A re- 
hearing differs widely from a review. Avthovy 
V. Dupovt I. Ii. iL 4 Mad. 817 


88 . 


Suit for poBtea- 


atom of land hy ptaraon wrongfvUit ajeM^oinder of 
olhar daima. A Court should in all cases in which 
it applied give effect to the provisions of the first 
paragraph of s. 9 of the Specific Relief Act, 1877, 
whether that section is expressly pleaded or not. 
'At re is nothing to prevent a claim for damages 
and a claim for establishment of title being ioined 
with a claim for the relief provided for by the 
abovomontioned section. Ram Habaxh Rai v. 
Sbbodihal Jon • 1. L* B. 16 AIL 884 

. Decree for poseee- 


mbn — Form of daeru. Where a decree was passed 
und^r a 9 of the Specific Relief Act (I of 1877) 
giving the plaintiff possession, and alw directed 
that the costs of removing huts and filling up ex- 
cavations should bo paki by the defendant under 
this decree :—~Hdd, that the latter portion of the 
decree was beyond the scope of a poss 3esoiy decree 
under s. 9 of the Speoific Relief Act, and must be 
get aside. 'Tilak Crandba Dass v. Fatik Char- 
DBA Dass . , I. Ii. B. 86 Gala. 808 

. 80. - - Hdl^uittore- 

eovar poaauaion of a hdl-^Ddivary of poaaeaaion — 
Ineorporanl righl — lUagtd diapoaaaaaion, A hdi% the 
possess i on of which is held by collecting tools or 
rents, is not immoveable property,’* within the 
meaning of s. 9 of the Specific Relief Aot ; and a 
suit to reoover its possession is therefore not main- 
tainable under that section? Fadu Jkdta y. Oour 
Mohun Jhadot L L. R, 19 Ctdc. rolled upon. 
FuslubRahmarv. Kbishra Prasad (1902) 

Ll..B.8eGalo.814 
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in oonstmotive possession of a ^ot of land throngb 
his tenant, and the latter was dispossessed : 
that the plaintiff had no right to maintain a suit- 
under s. 9 of the Specific Ruiof Aot Held, further, 
that plaintiff was not entitled to bring a suit, even 
whore, subsequene to such dispossession, the tmnt^ 
in oollusfon with the person who dispossessed, 
refused to bring a suit. Sorator Shomb v. 
Hblim (1002) 6 G. W. M. 818 

Civil Procedure 


81. 


sesMon— Go0iuibfi by tenant with the treapaaaer — 
Rafveal hy the tenant to bring a enit— Right of auit, 
8. 9 of the Speoifie Relief Aot contemplates the ease 
^ a person who, being in physical possession of 
property, Is dispossessed. So, where ^aintiff was 


va. — — — M Twiwurs . 

Coda, a. 43 — Summary auit for poaaeaaion-^PhinUf 
reatored to poaaaaaionr—Rubaeguent auit by plaintif 
for meana profUa — Burden of proof. One Lachmi 
Narain died possessed of certain immoveable pro- 
perly. He Irft him surviving a widow, Mnkhta 
Knnwar. Narain Das obtained possession of some 
portion of the said immoveable property, as he 
dleged, under a lease from Mnkhta Kunwar, and 
held possession, at any rate, for some months, down 
to the 27th of November 1897. After the death 
of Mnkhta Knnwar, one Sheo Kumar, who claimed 
to be the adopted son of Mnkhta Knnwar, by 
some moans other than legal process, dispossessed 
Narain Das. Narain Das tiierenpon instituted 
a suit under s. 9 of the Speoifie Relief Act, and, 
having obtained a decree in the suit, was restored 
to possession. Ho then instituted a suit against 
Shoo Kumar to reoover mesne profits for the 
time during which he was out of possession. As 
to tills suit, it was hM (i) that the suit was not 
liable to be defeated by reason of s. 43 of the Code 
of Civil Procedure ; and (ii) that, as to the other 
issues arising in the suit, tiie first was, whether the 
defendant was the true owner of the property, the 
burden of proving which was on him ; and, secondly, 
if the defendant established his title, whetiilr the 
plaintiff had such an interest in the property, under 
the lease set up by bim or otherwise, as would 
ontitlo him to remain in possession as against the 
defendant. Shbo Kumab v. Nabair Dab, (1902) 

I. Ii.B.84 A1L601 

88 . CM 


Conalrudive poan I 


Code {Ad XIV of 1882), a. 622~~/Penant holding over 
— Diapoaaeaaion by landhrd^uit by tenant to re- 
cover poaaeaaionr— Extraordinary iuriadUtion. A 
tenant holding over after the expiry of the period of 
tenancy was dispossessed without his eonsete by the 
landlord. ThetenantthenbronghtasnitforpoBBeB- 
sion against the landlord under s. 9 of the SpmaBo 
Mief Act (I of 1877). The Subordinate Judge 
dismissed the suit. The plaintiff (tenant) thereupon 
applied under the extraordinary jurisdiotion (s. 622 
of the Civil Procedure Code, Act XIV of 1882). 
Held, reversing the decree, that the plaintiff (tenant) 
was not liable to be evicM by the defendant land* 
lordpropnomoIttandthathewaBentitledtoa decree 
for poBBossion. Per Batchblob, J*— '*To read 
the words ‘ due course of law ’ in s. 9 of the Spedfio 
Relief Aot as merely equivalent to the word ’legally 
is, we think, to dej^ve them of a force, and a 
sigaifioance, which thqy cany on their very Jaee. 
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For a thing, which, is perfectly l^al, may Bill] 
bebynomoaiuathing done* in due course of law ;* 
to enable thu phrase to be predicated of it, it is 
essential, speaking generally, that the thing should 
have been submitted to the consideration and 
pronouncement of the law and the * duo course 
m law* means, ivo take it, the regular normal 
process and effect of the law operating on a matter 
which has been laid before it for adjudication. 
That, in our opinion, is the primary and natural 
moanipg of the phrase, though it may be applied 
in a derived nr secondary sense to other proceocLings 
held under the direct authority of the law ; in this 
sense it may be said, for instance, that revenue or 
taxes are collooted in duo course of law.'* The only 
issue tried by the Subonlinate .Judge was — 

“ Whether the plaintiff was wrongly dispossessed 
within six months before the suit.*' HpU, that the 
plaintifTH remedy lay in an application under the 
extraordinary jurisdiction (s. 822 of the (^vil Pro- 
oediiro Code, Act XIV of 18H2), inasmuch as that 
issue was not one upon which the diH|iute between 
the parties could bo properly adjudicated upon. 
RuDR\Pi-A V. Nahhinokao (1005) 

I. L. B. 89 Bom. 818 

dd. JmtnoveiibU pro- 

peril/ — Actual and canutrudive pofMegaton-^Uiiullord 
and tenant — DiapoMeaaion hy third parly — Suit by 
landlord — Maintainability. A lanillord holding 
possession through a tenant can bring a suit under 
e. 0, Act I of 1877, to recover possession of property 
of which he has been dispossessed by the act of a 
third party. Innad PiUai v. Sivagnana Deaikar, 
C. R. No, 348 of 1893, unreporUd, followed. Jau am- 
VATHA Charby V. Uama Rayer (1905) 

I. L. 11.88 Mad, 888 

86. — - Criminal Pro^ 

eedure Code {Act V of 1898), a. W—Poaaesaory duit 
— EBeet of order of a Criminal Court — Reiiaion. 
UM, that the existence of an order passed under 
s. 145 of the Code of Criminal Procedure is no bar to 
the institution of a suit under s. 0 of the Spocifie 
Relief Act, 1877, for recovery of possession of the 
same land. Held, also, that when a suit under 
s. 9 of the Speeifie Relief Act is decreed the remedy 
of the defendant lies not in revision, but in the 
institution of a suit for a declaration of the defend- 
•ants title and for possession. Shao Praaad Singh, 
V. Kaatura Kuar, 1. L. R. 10 AH 119, referred to. 
-JwALA V . Ganoa Prasad (1008) 

LL.B.80A1L881 

88, Diapoaaeaaion in 

^duecowrae of lawsuit by tenant of judgment-debtor 
ogainat audion-purchaao<^---Ddiveii^ of poaaeaaion — 
CivU Procedure Code {Ad XIV of 1882), aa. 318, 319. 
When on obtaining delivery of possession of im- 
'UoyeaUe propwty under s. 818 of the Code of 
Civil Prooeduie tbaattotion-purohaser dispoBsessed 
a tenant of the Judgment-debtor >--£reli, that the 
-anotion-TOiuhastv not having proceeded under 
^ 810 ot thoOodeb the dieposieBiion was not in due 
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course of law and a suit under s. 0 of the Specific 
Relief Act was maintainable. Mvlvk Patoori 
V . Bharat Chandra Das (1008) 

18C.W.N.684 

87. . Criminal Pro- 
cedure Code (.-Ifl V of^ I89S), a. 143 — Dinpoiiaeaaion 
due to order of Criminal Court — PoMcaaory auit — 
Maintainability. It is not open to an iinsiicccssfu 
party in a proceciling umler s. 145 of the (Viminal 
Procedure Code to institute a suit umler s. 0 of the 
Specific Relief Act for recovery of posscuision upon 
the allegation that he has boon dispossessed as a 
result of tho order of the Criminal Court. Nagappa 
v. Sayad Badrudin, I. L. R. 28 Rom. 353, and 7 a the 
fnalter of Chytun Chunder Roy, 20 IK. R. 12, dis- 
tinguished. Mookk V. Monoranjan Cuiia, (1008) 

i8aw.N.e96 

88. Poaaeaaory auib— 

Poaaeaaion of /daintiff if mual have been ^yaical 
poaaeaaion — Poaaeaaion through tenanla '-Ouater of 
ternnta — Tenanta not mule partiea — Juriadiction. 

j S. 9 of the Specific Relief Act is not confined in its 
> apiilication to cases in whicli the plaintiff has been 
I duprivocl of actual iNNlily possession. Hchl, that 
' in this (Vise tho complete ouster of the tenant in 
: actual occu})ation of the laml amoiintiMl to the 
j ouster of his immoiiiate landlord to whom rent used 
I to be paid. In a suit under the section inslitiitetl 
I by the immediate landlord of the dispoNsessod 
I tenants, who were not made parties to the suit, the 
j Court made a decree in tho plaintiff’s favour : — 
! Held, that tho non* joinder of the tenants did not 
I affect tho jurisdiction of tho Court and tho Hi^ 
Court would not interfere. Binoubashini 
C aoUDUURANI V . JaHNAVI CllAUDHITRANl (1897) 

18 0.W.K.808 
I 89. ...... Sppxific Relief 

; Act (/ of 1877), a. 9—Poaaea9ion through tcnanl — 
i Diapoaaeaaion — Poaaeaaory auit if lira at the landlonPe 
I tnatanee — Total diluviation of land during anil if 
I ouda CourVa juriaduAion. Qutere : Whether a person 
j who holds poBHCHsion of land through tenanta and 
I is dispossessed is precluded from instituting a suit 
I under s. 9 of the Spocifie Relief Act. Sonaton 
I Shoma v. Sheikh Hnlim, 0 C. W. N. 016, 
\ Bindubaahini Chaudhurani, v. Srhnati Jahnaui 
I Chaudhurani, 13 C. W. N. 303, reforrod to. 
j Querre : Whether tho total diluviation of the land 
in the oourso of a suit under s. 9. Spocufio Relief 
I Act, oust the jurisdiction of the Court. Janaxi 
I Nath Roy Chououury v. Dina Mani Chaudhu- 
RAHi (1909) 18 C. W. N. 806 

40. Specific Rdief 

Ad (/ of 1877), a, 9 — Diapoaaeaaion of tenants 
Landlord if may eue’—Adhiara of Bhutan Duare, if 
tenante-^High Court* a power fo fetvse— Ct vtl Procea 
dure Code {Ad V of 1908), a. 115. 7'ho decision in 
Bindubaahini v, Jahnaoi, 13 0. W. N. 303, 
is In direct ooofiiet with that in Sonaton 
Shame v. Sheikh Hdim, 0 C. W. N. 610, 
SoMe (approving of the former decision): 
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When a landlord is deprived of the Twesefluon 
of the bonefite arieiqg out of the laml demised 
bj leaeon of the d&poBflOBsion of the tenant, 
he ehonld be entitled to obtain recovery 
nnder e. 0 of tbe Specific Relief Act. Adhian of 
IBOintan Dnare are tenants. When a Mncsif 
refused to midce a decree under s. 0, Specific Relief 
Aot^ in favour of a landlord because he thought 
that the land was not in his possession but in that 
of his tenants, and so he was not dispossosiied 
within the meaning of s. 9, Specifie Relief Act: 
Held, that he merely rominitted an error of law, 
and the High Court in revision could not interfere 
with his decision. AnitV Ilattsan v. Hhto Baksh, 
L £. B. 11 Calc, d, Baghu Nath v. Bai 
ChairapiUt 1 C. If. N. 633, Fatlu Jhala v. 
Oaur Mohin Jhala, 1. L. B. 19 CaU, 344, 
and Bindvihaahini v. Johnavi, 13 C, W. N. 303, 
referred to. Sbyama Chubw Ghosh e. Maromkd 
Au(1009) 18 C.W. 17.836 

as. 0 and SO^Buii on baais ol 

former poaneaaion apart from title — Concttfrenl suit 
for canceBoBon of deed of gift nnder which 
defendant claimed^auee of action. Where a 

e kintiff filed a suit for rocoveiy of possession ^ of 
moveable property under s. 9 of the Specific 
Relief Act, 1877, and, while such suit was pend- 
Ing, filed a second suit asking for cancellation 
of a deed of gift under which the defendant 
claimed title, it was held that this was not a 
splitting up of a cause of action and that the 
second suit was unobjectionable in point of law. 
Jaz Gofal Mukehji v. Laut Mohah (1904) 

X L. B. S8 All. 888 


an. 16, 17 — S. 15 does not apply where 

undivided father, without concurrence of hie eone, 
agreee to edl--~Ikicree in euch cases in suit for specific 
wrfortnance against the father and son. An un- 
divided father has an interest in and nnder certain 
oiroumstanoes a power of disposal over every 
portion of the undivided property. 8. 16 m 
the Specific Rdief Act will not apply where an 
undivided father contracts to sell undivided pro- 
perty without the concurrence of his undivided son. 
Where such an affrooment is sought to bo enforced 
in a suit which we father and son are joined as 
defendants, the proper decree to be passed is one 
direoting the sale by the father of the entire 
perty on payment of the whole consideration, 
without detaining whether the sale irill be 
bUing on the son and not one direoting the father 
to sell his one half sharo on payment of one half 
of the purchase moni^. kosuri Bamaraju v. 
Ivtdury BasnaUngam, L L. B, 26 Mad. 74, followed. 
SKKIVABA RtoDZ V. SlVABAlfA RlDDI (1908) 

XXa&aSMad. 880 


~ a. 18. 

dfssSAU 


9O.W.N.1010 
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Fee ViHDOB and PuBCKAsna— MnoiLLA* 
Nions Gases . . 8rO.Ii.IL888 

I. IaB. 14 Had. 468 
— - S. 18— Coaireef relating to property 

of minor-^Cfuardian, liability of. Where a con- 
tract to sell immoveable property was entered into^ 
^thout any legal necessity, by the defendant, not 
in her personal capacity and not on the representa- 
tion that the property was her own, but as the next \ 
friend of her minor son, and the parties contem]^- 
ted that, unless the sanction of the District Ju^ 
were obtained, the bargain was to come to an end, 
and before such sanction was obtained the minor 
died, leaving the defendant as his heir : field, that 
the agreement could not be specifically enforeed 
against the defendant. S. 18 of the Specific Relief 
Act has no application, whore the defendant never 
contracted to sell property, as if it were her own. 
Rashmoni Dasi V . Sueja Kanta Roy Chowdhbt 
(1905) X L. B. 88 Calo. 888 

b.19. 

Bee Sfecivio Peefokbiance. 

18 0.W.N.e88 

.1 — Suit for declaration under 

a mokurari pottah — AUemalive reJief-^ivil Pfoee* 
dure Code {Act X of 1877), s, 28. A suit to have a 
mokurari pottah enforced as against one co-shares 
granting it, and other co-sharers who repudiate it, 
and in the alternative to have the salami paid for the 
mokurari pottah returned, is in substance a suit to 
enforce a oontraot to idaoo the plaintiff in possession 
of the land under the pottah, and to declare his 
rights to it as against all the defendants ; and under 
B. 19 of the Specific Belief Act the plaintiff is entitled 
to ask for compensation as against the defendant 
granting the pottah. Under s. 28 of the Givil Pro- 
cedure Code, such an alternative claim may be 
allowed against one or more of the defendants. 
Rajduub Ghowdhby V . Kalikristna Bhatta- 
CBABJYA X la B. 8 ObIo. 868: U aia B. 888 


-bb. 80 , 81 . 

See Injunotion— Sfbcial Cases— 

Bbeaob of Aobeement. _ 

XL. B. 14 Mad. 18 

1. a. Vl—Agrement to refer to ortt- 

tration'—Befusal to refer^Pleading. A contract 
to sell goods contained the following clause : ** That 
ai^ dispute arising hereafter riiall be settled by tha 
Bouing broker, whose deoision diall be final.” In a 
suit to recover damages for breach of the oonteot» 
the defendant pleaded that the dispute diould Imve 
been referred to the deoisbn of the selling 

and that the suit was therefore barred under a M « 

the Specific Rdief Act, the latter dause of 
TOortlsB Ihat^” save as proviM by the Code of 
Civil Procedure, no oontraet to refer a oonteovem 
toarbitiatifln shall Ito Bpeoifioa8y enforeed | rat^ 
any person, who has made such aoontBaot»and w 
reMM to perform it, sues in re^t of aqysubjeoff 
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whioh he hei oontreoted to refer, the existence of 
such contmot riiell bw the enit** Hdd, that, 
before that section coidd be relied upon, it most 
be shown that the plaintiff had refused to refer to 
arbitration ; and that the filing of the plaint was 
not Budh a refusal. Eoomud CHUNDxa Dabs v. 
Chundxr Kant Mookxbjib 

LL.B.6Galo.498 : 5 O.li.B.864 

8 . Agreemnito re/er 

to tubitraUon^Avfard—Suii in respect ol maUer refer- 
red barred. Tho parties to a suit applied for an 
adjournment of it on tho ground that they had 
agreed to refer the matters in difference between 
them in such suit to arbitration. Tho Court accord- 
ingly adjourned the suit, and tho matters in differ- 
ence therein were referred to arbitration by tho 
parties, and an award was made thereon disallowing 
the plaintiff’s claim. Held, that, under these cir- 
cumstanoes, the further hearing of such suit was 
barred. Sauo Bam v. Jhunna Kuab 

1. L. 4 Aa 540 

8 . Agreement to refer 

to atbiiralion — Btfnsai to refer— Suit in respect 
of matter agreed to be referred— Pleadinge. Ono of 
the parties to a eontraet to refer a controversy to 
arbitration brought a suit for part of the subjeot- 
inattcr referred. The defendants pleaded tho bar of 
s. 21 of the Specific Relief Act, but did not allege in 
their answer to the plaint that the plaintiff refused 
to perform his contract. Held, that tho mere act of 
filing the suit on tho part of ^e plaintiff was not 
tantamount to a refusal to perform his contract in 
the sense of s. 21 of the Specific Rcliof Act. The oon- 
traet, the existence of which would bar a suit under 
the oircamstances contemplated bys. 21 of the 
Specific Relief Act, must be an operative contract 
and not a eontraet broken up by tho conduct of all 
the parties to it. Tabal v. Bisbxshar 

I.L.B.8A1L67 

4. — Contraitt to refer 

dispute to arbitration— Refused to perform such eon- 
tract— Right of suit. To bar a suit under s. 21 ol the 
Speoifio Belief Act, a refusal to arbitrate must be 
before the action is brought Cbisf v. Adlard 

I.L.B.a8Oalo.80e 

5. Agreement to refer 

to arbUrationr—Refueal to perform agrumerU. In a 
suit against a brother-in-law for maintenance the 
defendant alleged that, after the plaintiff had left his 
house, an agreement had been made between them to 
refer their dispute to arbitration, that the agreement 
of reference had been actually signed, but that^ on 
the day fixed by the arbitrators for making their 
award, the ^nuff bad given notice to them not to 
make an award, and accordingly th^ had not done 
so. The defendant contended that, by reason of this 
agreement, the^aintiff’s suit was barred by s. 21 of 
the Speedfio Be&f Act, I ci 1877. The sUom agm- 
ment to refer was in the following terms To D if 
andDD. We^ the undersigned two persons, give in 


8PE01FI0 BBLIBF ACT (I OF 1877) 

—eontd. 

e. 81— eoald. 

writing to you as follows : We used to reside and 
act in the house together in peace and harmony. 
Lately, a few days ago, in conscquonco of a disagree- 
ment amongst the women, V resided separately. 
Upon persuasion having been useil towanis her, V 
again rosidea in the house together with the rest : so 
now all are residing in the house in peace and har- 
mony. If any occasion should arise, and if any dis- 
agreement should tako place amongst the women, in 
order to find a remedy for tliat, wo, the iiiulerHignod 
tuxi persons, give in writing to you as follows : As to 
whatever award or settlement you two persons to- 
gether will make, in acconlanco therewith, we agree 
to receive or pay. As to that, wo aro truly to act on 
our true religious faith ; and we have written and 
delivered this writing of onr free will and pleasure. 
The same is agreed to and approved of by our heirs 
and represcnUitivcs, all; tho llth Jyosth Vadya 
Samvat 1030, tho day of the event, Friday, tho Ist 
Juno 1883. And as to this, you aro truly to make 
ami deliver a settlement within fifteen days’ time.” 
Held, that tho plaintiff’s suit was not barred. 7 'ho 
agreement did not indicate what was the subjoot- 
matter to bo roforrod, and there was no evidence to 
show that the plaintiff’s claim to inaintenanco had 
been laid before the arbitrator or that tho plaintiff 
had rofuseil to perform her agroomont to refer in 
reference to that olaiin. Nor was there any ovidenco 
to show tho time at which tho plaintiff withdrew 
from tho arbitration— whether before or after the 
time allowed to the arbitrators to make and publish 
their award, viz., fifteen days. If the latter, hev 
withdrawal could not, in any view of tho section, be 
held to be a refusal on her part to perform her agree- 
ment to refer. Even if the plaintiff’s withdrawal 
was unjustifiable, it appcareci that tho defendant 
had taken no steps, under s. 523 of the Civil 
Procodaro Code (Act XIV of 1882 ), to have the 
agreement filed in Court, and thus render hev 
withdrawal of no effect. T'hero was nothing to 
show that the defendant did not aequiesco in it. 
Quesre ; Whether the above agreement was not void 
by reason of uncertainty. Qutere: Whether the 
actual submission of a subject in dispute to named 
arbitrators, followed by the attempt of ono of tho 
parties to such submission to withdraw from or to 
prevent an award being made upon the sabmission 
falls within the concluding paragraph of s. 21 of the 
Specifio Kdief Act, 1 of 1877. Aduibai v. Cvbsan- 
DAS Natbu 1, Ii. B, 11 Bom. 188 

0 ^ - Arbitration- 

Agreement to refer— Order under s. S06, Civil Pro- 
cure Code, to refer matters in dispute in action then 
pending— Order under s. 373, peeing the reference 
granting fdaintiff permieeion to withdraw iiaf A liberig 
to bring fresh suit, 'flie wording of s. 21 of the Sped- 
fie Relief Act (1 of 1 877) is wide enough to cover con- 
tracts to refer any matter which can legally be lo- 
ferred to arbitration, and ono of such matters is a 
suit whioh is proceeding in Court. Tho parties to a 
suit, wfafle it was pending, agreed to refer the mattem 
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in dififorenoe between them to ubitntion, and for 
this pnrpoee applied to the Court for an order of 
reference under c. 600 of the Civil Procedure Code. 
The application was granted, arbitrators were ap- 
pointed, and it was ordered that they diould make 
their award within one week. Before the week 
had expired, and before any award had been made, 
one of the parties made an fji parte appiiioation 
under e. 373 of the Code for leave to withdraw 
from the euit with liherty to bring a fresh suit 
in respeot of the same subject-matter. The appli- 
cation was granted, the suit struck off, and a frtfh 
suit instituted in pursuance of the permission 
thus given by the Ccmrt. In defence to this suit it 
was ]9eadod that the suit was barred by s. 21 of the 
Bpocifle Relief Act (I of 1877). IlfU, that the Court 
In the former proceedings had no power no revoke the 
order of reference prior to award except as provided 
by s. 610 of the Code ; that consequently the Court’s 
o^er under s. 373 was uUra vires if involving such 
revocation, or, if not involving it, left the older of 
reference still in force ; that in either alternative the 
suit was barrecl by a. 21 of the Specific Relief Act ; 
and that it was immaterial that the period within 
which the award was to be made expired before the 
bringing of the second action. Per Tyrrxll, /., 
that the suit was barred by the second clause of 
s. 373, the Court having had no jurisdiction to pass 
the orte under that sootion, or, having referred the 
suit to arbitration, to restore the suit to its file and 
trait it as awaiting the Court’s decision. SnifiOAiffb 
BER V. Diodat I. la 9 All. 168 

7. CM Procedure 

Code^ s. 628~--AihiMionn-^AgreemetU to refer made 
pending a suit — Such agreement a bar iotkeeoniinu- 
anee of the suit. Where parties to a suit have 
agreed to refer the matters in dispute between them 
in such suit to arbitration, such an agreement 
ousts the jurisdiction of the Court to proceed with 
the suit, whether it is filed in Court under the pro- 
visions of s. 623 of the Code of Civil Procedure or 
not JSalig Bam v. Jhunna Kuar^ /. L, R, 4 AU. 
646 : Shooamdiar v. Deodoi, 7. L, B. 9 AU. 168, 
and 8hi Lai v. Hira Lai, AU. Weeldy Notes {1888) 
183, followed. Shxo Dat v. Sheo Shabkar ^moh, 
(1906) . . . . LII.B.87A1L6M 

0, M, 91 mad SO^Suit to recover 

money due on am award^petifie performanee-^ 
Damagea. In a suit for the recoveiy ol a certain 
eum of money with interest due on an award and on 
the failnre of the defendant to pay for the re- 
eovery of the same from the defendant’s property, 
it was contended that the plaintiff was not entitled 
to the rdief sought having regard to sa 21 and 30 
of the Specifio Mief Aot (I of 1877). Hdi, dia- 
aQowing the contention, that the suit was not for 
spei^ performanoe. It wasa suit for the recoveiy 
M mongy and for relief incidental thereto. Fabp 
D uirsx e. jAMSim Bduui (100^ 

L^&98Bom.l 


OF OASES. 
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See iNJuvcnoB— Special CABie— 

Breach or Aobeemert. 

L L. & 18 Bom. 709 
LIi.B.ieBoiii.78d 

See Srsano PERroBMAUCE. 

I. Lb B. 98 Bom. 984 

1. Specific perform^ . 

once of eoniraei^Discretion of Court— Delay in 
applying to Court for relief . Great delay on the part 
of the plaintiff in applying to the Court for specif 
rformance of a contract, of which he claims the 
nefit, is of itself a sufficient reason for the Court 
in the exorcise of its discretion to refuse relief. 
Milward v. The. Earl of Thanet, 5 Ves, 720n., 
referred to.‘|NAWAB Beqax v. Greet (1006) 

I. L. XL 97 All 878 

9. - Specifie perform- 

an^r—Issues— Discretion of Court— Dday—Lat^s 
—Purchase subject to subsisting equities— Right, tUU 
and interest of judgment-dAtor, The plaintiff sued 
for specific performance of an agreement whereby 
the father of the first defendant and the husband of 
the second defendant agreed to sell to the plaintiff 
600 square yards of land forming part of a property 
consisting of a chawl and vacant land. The agree- 
ment was dated the 20th of June 1001, and the suit 
was filed on the .70th November 1003. 'Iho third 
defendant purchased the entire property at a Courts 
sale in execution of a money-decree obtained by the 
creditors of the original vendor against his estate. 

He had notice of the plaintiff’s claim, //aid, that 
even if a purchaser at Court-sale purchases without 
notice, he can oidy buy what the Court could sell 
t.e., the right, title and interest of the judgment- 
debtor, as these existed at the date of the sale, and 
as these could have been honestly disposed of b^ 
the judgment-debtor himself. Sobhagehand v. Bhat* 
ehand, I, L. B. 6 Bom. 198, followed. Peer 
Mahomed v. Mahomed Ebrarim, (1005) 

L L. B. 98 Bom. 984 

— B.98bOl(6)— 

See SPECinc Pertoiimaiicr— Geberallt. 

1. L.B,80(Mo.986 . 

ol (c)— 

See Compromise— Remedy on Noh- 
PERIORMAirOH Of COMFROMISI. 

60.W.V.888 

ScHimuLMr . I. L. & W AIL 8T 

■. aSftnd ■. 17, ol. ( 0 )— OMractl. 

iattOant. 8. S3, oL (A), .nd n S7. d. (<), of 
SpMdflo IMlef Aot (I ot 1877) do not .Mb to 
oontrMt.toUk.ih.n. ; uidoiilyonibadyuoSaf> 
Ibh bw M to OMM whwe . oompuv Lm takn tt. 
bm^ of . oontnet, bat hIdm. to omm It Into 
efltet. IKPnuL Ion MjjravAOTOKm Ckwrm 
«. IfviroHiaaKAW Bamom Wabu _ 
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Fee Vbndob ahd Pubcbassb— Tthb. 

l.L.B.16Bom.e67 

b.86. 

Fee Evidbncb— Parol Evidrncr— Vary- 
ing OR GONTRADlcnNO WRITTBN IN- 
STRUMRNTB , 1. L. B. 4 Boin. 684 

Fee SPBcmo Pkritormancb^prcial 
Cahbs I. li. B. 18 Oalo. 158 

■. 87. 

Fee Mortqaob— Redemption— R iciiiT to 

rbdeem . I.I..a84Mad.448 


BPBCIFIO BBLIBF AOT (Z OF 1877) 

— eoafA 

B. 87 — cofieU. 

foroclofie the mortgage*, and the euit was maintain* 
able. Also that, anuming that D had no notice of 
the agreement of the 7th August 1877, it was very 
donbtinl whether under h. 27 (b) of Act 1 of 1877 
D could claim that specific performance of that 
agreement should not bo granted, inasunich as the 
contest lay between a prior and subm^quent lien 
created upon the same property, which hail paused 
to the transferee under a side in execution of a decree 
for the enfori^ement of the subsoquont litm. IIauri 
Prasad v. Daulat Ram • I. Ii. B. 3 AIL 700 

, B. 88. 


Fee Right of Suit— Pos8ES81o.v, Suits 
FOR— Go-defendants. 

6 O. W. BT. 314 

Fee Vendor and Purcrasrk— Invalid 
Sales . . 1. L. B. 18 Mad. 48 

Fee Vendor and Purchaser— Notice. 

I. li. B. 10 Calo. 710 
I. la B. 87 Calo. 868 

1. ol. (6)— ifiejoinder— Joinder o/ 

mum of action — Miitifarioucncae, The plaint- 
iffs sued to enforce an agreement for the execution 
of a conveyance of certain immoveable property, 
and for the posBOBsion of such property, making 
tlio party to such agreement and the persons who 
had, subsequently to the date of the same, purchased 
such property in execution of decree, defendants in 
the suit, on the allegation that such persons had pur- 
chaModinbadhiith and with notice of the agreement. 
Held, with reference to a. 27 of Act I of 1877, that, 
under such circumstances, there was not necessarily 
a misjoinder of causes of action. Gumani v. Ram 
Charan I. Ii. B. 1 ail 666 

2. . rigreemeiU to con- 

vey the mortgaged property tn case of defauU—Suit for 
epecifie performance of eoniraei — Mortgager— Fifot 
•and second mortgagees. On the 7th February 1873 
F mortgaged the equity of redemption of a certain 
•estate to B and G. On the 7th August 1877, he 
mortgaged such estate to P, agreeing that, if he 
failed to pay the mortgage-monqy within the time 
fixed, he would oonv<^ such estate to P, and that^ if 
he failed to execute such conveyance, P should be 
competent to bring a suit ** to get a sale effected and 
a deed of absolute sale executed.” On thefith Octo- 
ber 1877 F mortgaged such estate to B and D. 
By this mortoage the lien created fay the mortgage 
of the 7th Febmaiy 1873 was extinguished. In 
December 1877, B and D obtained a decree against 
F on the mortgage of the 6th October 1877, and in 
Jane 1878, in execution of that decree, such estate 
was put up for sale and wm pnrdiased by D. In 
Febiiuucy 1880 P sued F ami D for the execution 
■of a oonvayanee of endi estate to him in aoeordanoe 
Eith P's agreement of the 7th August 1877. Afeid, 
that the mor^jage of the 7th August 1877 was not 
in the nature m a mor4{agB t^oonditional salsb and 
theiewasno neoeirity for P to take proceedings to 


Bee Si'EciFK! Perform anc^e — Special 
Cases . I. Ii. B. 18 Mad. 415 


— B. SO. 

Bee Limitation Act, 1877, Sen. II. Art. 

113 . I. li. B. 6 All. 868 

I. L B. 16 AIL 8 
I. L. B. 88 Mad. 698 

— b.81. 


Bee Deed— Rectification. 

I. L. B. 14 Calc. 808 
Ii.B.141. A.18 

L Landlord and 

tenant — Bertifieation or aUeration of eontrad of toa- 
ancy—Bpecifle Bdief Ad (/ of 1H77\ s, .7/. Where a 
party to a contract of tenancy desires to have it rec- 
tified or altered, the suit should bo brought under 
s. 31 of the Specific Relief Act. Anarullah 
Shaikh v. Koylash Chundbr Bose 

I. laB. 8 Calo. 118 

S.O. Koylash Chunder Bose v. Anarullah 
Sheikh .... 9C. li.B.467 


8. BaUr-Bnii for 

specifie performancer—Bedifioation — Mntuat mistake 
— Clear proof. To establish a right to rectification 
of a document it is neccssaiy to show that there has 
been either fraud or mutual mistake. Under the 
terms of a 31 of the Specifie Relief Act (I of 1877), 
it is necessary that the Court should find it clearly 
proved that there was such mistake. ** A person, 
who seeks to rectify a deed upon the ground of mis- 
tiAe, must be required to establish, in the clearest 
and most satisfactory manner, that the alleged 
intention to which he desires it to be made con- 
formable continued concurrently in the minds of all 
parties down to the Ume of its execution, and also 
must be able to show exactly and precise] v the form 
to which the deed ought to be brought.” Fowler 
T. Foisisr, 4D. A J. 250. 254, followed and applied. 
Madbabji V. Ramnath (1906) ^ 

Z. Is B, 80 Bom. 467 


bb.81,84. 


Bee Contract— Bought and Sold Notes. 

Z. la B. 80 Gala 864 
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SPBOZFZO BBLUIF ACT (I OF 1877) 


n.n. 

Au Govnuer Act, s. 23— Illsoal Goh- 
TBAOI8— AOAlVn PUBUO POUOY. 

I. li.B.8Kad.fll6 

BaaciBiion of eonirad, 

Mil fot^Evidenu ntUMOiry to aei aside eontracL In 
order tbat a oontraot should bo set aside under s. 36 
(8) of the SpeoiAo Relief Act (I of 1877), the ^aint- 
iff diould be shown to have been less to blame in 
the transaetion than the defendant. Habi Bal- 
niSBHA V. Nabo Mobbshvab 

I.L.B.18Bom.84S 

B8. 88. 41. 

See ESTOFFKIr— E stopfel by CovnuoT. 

I.l4.B.a6 0alc.881 

. B. 80. 

See ABRiTJUTroN— A wards— Vaudity 
OT awards, and obound tor sbttino 
• THEM A8IDB . I. L, R 86 Bom. 10 

See Declaratory Decree, Suit tor— 

SoiTS CONCERNINO DOCUMENTS. 

LB. 89 LA. 803 
I. L, B. 87 Bom. 807 
Lli. B.7 0alo.786 
I. L B. 88 Bom. 876 
Limitation Act, 1877, Son. I, Art. 91* 
1. L B. 87 Bom. 660 
L L R. 6 All 888 

See Onus ot Fboot— Decrees and Deeds, 
Suits to entobce or set aside. 

L L. B. 18 AIL 688 

See Rionr of Suit— Interest to Sup- 
FOBT Bioht . L LB. 0 AIL 488 
I. LB. 88 Bom. 876 

L ■ Suii /or dedafo* 

Sonr— Cancellation of docttinent — Coneequentidl re^ 
Uefm The plaintiff having sued for the oanoellation 
of a sale deed framed the prayer in the plaint so as to 
seek a declaration that the sale-deed was fraudulent 
andfor an order to have it cancelled and a copy was 
Bent to the Sub-Registrar as provided by s. 39 of the 
Speoiflo Mief Act (1 of 1877). if eU, that the suit 
was one for a declaration with a distinct pray( srfor 
consequential relief. Kanm Khan v. Jkuyai 
Singhf L L, R , 6 AIL JJi, dissenM from. Par- 
yaubai 0. Vissvakatb (1906) 

I. L B. 90 Bom. 807 


8. — - — - Limiiation Act 

(XF of 1887)9 Art. 91-^uit to set aside an instrumaU 
---CcBiiuive saMeed not intended to he acted upon. 
A suit to oanoel or set aside an instrument must, 
under Art 91 of the Limitation Act be brought 
within three years from the date when the Lots 
entitling the plaintiff to have the instrument 
oaneelled or set aside become known to him. 
The plaintiff on Ist June 1896 eseonted a sham 
Bile-dMd in favour of the defendants, neither 
parfgr intending that it should be noM upon. 
The defendants in February 1 899 bcnan to set up a 

eUlm to ownerdiip on the strength oTthe deed. On 


Bnono BBLDBF AOT (I OF 1877) 


B. 89— eoneU. 


3rd August 1900, plaintiff brought thif suit Onlte 

o«ng oontenM that the suit was barred by limit- 
ation :— BeU, that the suit was not barred havinir 
5®“ ^ *«)m the date when 

the idainhff apprehended that the defendants had 
set up a title under the instrument The facts which 
would entitle a person to bring such a suit are stated 
m s. 39 of the Speciflo Rolief Act (1 of 1877). 
Sinqarafpa v. Talabi Sanjxvapfa (1906) 

L L B. 88 Mad. 849 
- B. 40 and Oh. IV, bb. 86-88— 


Impossibility arising after execution of contract to 
perform a portion^Suit to cancel such portion. A 
^ entered into between the plaintiff and 
the dmendant by which the plaintiff agreed to culti- 
^te md^o for the defendant for a specified number 
“ ® cortoin specified lands situated in differ- 

ent vilUgM, with respect to portion of which lands 
the plaintiff was a sub-tenant only. During the con- 
tinnanco of the oontraot the plaintiff lost possesBion 
of those lands through his immediate landlord hav- 
ing failed to pay the rent, and having been in oanse- 
quenoe ejected therefrom by the owner. In a suit 
to have so much of the oontraot as related to those 
lands cancelled on the ground that it had become 
impossible of performance through no n^leot on his 
part,— £felii, that Ch. IV (ss. 36—38) of Act I of 
1877 (Specific Relief Act) did not apply to such a 
ease, but that the plaintiff was entitled to the relief 
he sought under s. 40 of that Act, inasmuch as the 
contract was evidence of different obligations, vis., 
to cultivate indigo in different viHages. ItoER. 
Pbbshad Singh v. Campbell 

LLB.7Calo.474: 8O.LB.60i 
__ B.4L—Ee/icfMfo/ money. The decision 
in Mohori Bibee v. Dharmodas Chose, I. L. R. 30’ 
Cak. 689, is also an authority for the proposition 
that the circumstances of a particular oase may be- 
such that haviqg r^ard to s. 41 of the Specific Relief 
Act (I of 1877), the Court may, on adjudging the 
cancellation of an instrument, require the party to 
whom such relief is granted to make any oompem- 
tion to the other, which justice may require.- 
‘0 


Dattaram V. ViNAYAK (1904; 


b.49. 


L LB.98Bom.l9 


See Afpillath Court— Ebrobb aitbct- 

ING OB NOT MbBXTB OT GaBE. 

LL&9AU.6a8 

See Bombay Revenue JuBumonoE Act. 

LLB.99Bom.19 

See Glaik to attached Pbopebty. 

LLB94M4d.99 

See Declaratory DEOBn, Suit tom— 
Suns coNOEBimro Documertb; 

LL99LA.80f 
Endowment I.LB88Mad.4M 
MnoEUbANEous Sum. 

LLBMMad.976 

LLB94A1L170* 

LL.B.a 5 inid. 6 M 
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snozno bbubt act (i of istt) 

—mid 

fl, tt-HNmIfL 

Fes Hmv Law— Aumatiok— Auiva* 
nov BY Widow— S sniBo asidb 
Auenatiobs, aed Waste. 

saw.w.AAs 
I. L. a 82 Oalo. 62 
9 0.W,ir.25 

See Hindv Law— Rbvebsiomebs— Ae- 

RAEOEMENTS BETWEEN WlDOW AED 

Reyersioeebs . 1. li. R. 22 Oalo. 854 

FeeHiEDD Law— Reyersioeebs— Power 
OB Revebsioeebs to Restrain Waste 

AND SET ASIDE AuEEATIOES. 

L LB. 18 Mad. 68 

See JuRisDicnoE of Gmi. Court— Rent 
AND Reyeeue Suits, N.-W. P. 

I.I..B.UA1L224 
See JuBiSDicnoE ob Ciyil Court— Re- 
YBEUE Courts— Pabtitioe. 

lie. LB. 688 
See Madras Land Revenue Assessment 
Act. s. 2 L L B. 10 Mad. 202 
I. L B. 22 Mad 270 
L B. 26 L A. 16 
See Onus ob Proof— Partitioe. 

I. LB. 16 Calc, m 
See Parties— S urr by some of a Class as 
REFBKSEETAT lVEa OB ClJlSS. 

I. L a 16 Bom. 800 
See Pahtittoe— Miscellameous Cases. 

LLa 16 Oalo. 117 
L L. a 86 Oalo. 726 
See Rionr ob Suit— Charities and 
Trusts . . I. LaOAU. 81 

See Right ob Suit— Salb in Bxecutioe 
OB Degree . I. L a 7 All, 688 


See Tipperah Raj 


L 


I. L. a 86 Oalo. 777 
Dedafaioy decree 


Judicial diaereiion, decree made in the exercise o/— 
liUerferei^ on appeal-^Hindu undaw — Widaw^s ee- 
execuM by widow, if esUiUes reversioner to 
dwtam^ decree— Cavee of action. The execution 
of a Will by a limited owner such as a Hindu widow 
does not m a general rule afford a sufilciont reason 
for granting a (declaratory) decree in favour of a 
reversioner declaring that the Will is invalid for tho 
purpose of transferring the estate to the devisee. 
Rut where the Courts below in thedeliberateexer- 
m of the discretion entrusted to them by b.42 of the 
»pecifio Relief Act made sudb a decree, the Judicial 
^mmittee refused to interfere with it, alUiough 
their Ix^rdshim thought that^ had thqr been sitting 
as a ^urt of first instanco they would have felt 
hesitation before making tho decree. Their 
l^ndahips found special reasons for not interfering in 
w present case. In the fact that in their pleadings 
B he widow and to devisees had set iip a Will alleged 


8FBOIFIO BELIEF AOT (I OF 1877) 

— cofifd. 

B. 42— cento. 

to have been executed in her favour by her deceased 
husband under which sho claimed to he absoluto 
owner-4 title which was inconsistent with any 
msent or future rights of tho roveraioncFR. Jaipal 
Kuewar V. Buaita Iedar Bahadur Sieoh (1M4) 
I.LB. 26 All. 288 
8 C.W.Br.46ff 
B.0.LB.81L A67 

8. DexJarntory suit 

•^Dadar(dionr~~ Further rdief — Cotirt — J uri^iction. 
8. 42 of tho Specific Relief Act enacts that no 
Court shall make a declaration in a suit in which tho 
plaintiff being ablo to seek further relief omits Lf> do 
BO. Tho Bisciion does not cm|M»w'er tho (Joiirt to 
dismias such a suit. An injunction is a ''further 
relief " within tho meaning of s. 42 of the Siieeific 
Relief Act. Farasram v. Bhimbhai, S Bmn, L, Jt, 
195, followed. Kunj Behahi r. Kehhavlal 
Huialat. (1004) . . I. L B. 28 Bom. 567 

Failure to claim 

eonsequeni rdief— Property tn custodia Icgis, plainiiff 
being the euaiodian. Plaintiff sought for a dnclam- 
tion of his right to {iro])crty without asking that tho 
property should be ilelivemi to him. Tho profierty 
had belonged to F, deceased. Prior to the dcatli of 
8, who was a minor, proceedings had hettn taken for 
tho appointment of a giiunliaii for him under Iho 
Guardian and Wards Act. Pending those pnmeod- 
ings the District Court appoinled plaintiff Receiver 
and placed him in|N>Nsefision of the pDipertv, remov- 
ing the minor’s mother, the pn^siml iliffeiidant, frf>m 
the chaige thereof, llio High Court ri! versed that 
order anil dircctiMl that pi>H8t;Hsion of Iho pn»]NTty 
should bi! handed bac;k to tlie defendant. This or^w 
hod not been carriiMl out to any ox tent »l tho dato of 
suit On tho objection biung raised that tho suit 
was not maintainable • by reason of s. 42 of tho 
Specilio Relief Act : — Hdd, that the suit was main- 
tainable.^ Tho possession of tho property was, 
at tho time, neither w'ith tho defendant nor with 
the plaintiff, it being in cudodia legis and in tho 
hands of an offioor of tho Court and it being a 
mere accident that that offics;r was tho plaintiff. 
Iniumuch as the defendant was not in possoRHion, 
plaintiff could not^ as against her, liavo conse- 
quential relief, and nothing more was required 
to be done to socure to tho plaintiff all his rights 
than to obtain an order of the Court enabling him to 
retain poBsession in his own right. Vedanayaoa 
Mudaliar V. Vbdammal (1904) 

I. LB. 27 Mad. 661 

A — Suit far dedara* 

lion of title— Omission to seek further rdief— Revenue 
Jurisdidicn Ad {X of 1876), s, 11— Suit against 
Oovertmenl on account of any act or omission of 
any Bevenue officer— AU such appeals allowed by 
the law-^Appeals in respect of the act or omission^ 
The effect of tho proviso to s. 42 of the Spocifio 
Relief Act (I of 1877) is that tho Court shall not 
make a declaration in tho ovents specified in tho 
proviso, not that .tho Court shall not mnt tho 
relief that is pnyed. The expression ^all such 
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•—toM. 
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appeals** in a 11 of the Revenue Jurisdiction 
Act (Bombay Act X of 1876) means appeals in 
respect of the act or omission. Therefore the bar 
of a 11 would not apply to a suit wherein the 
cause of action is not an order or decision in respect 
of which there was a right of appeal under the lAnd 
Revenue Code (Bombay Act Y of 1870). Sakha- 
RAM V. Tai Sbcrbtart ov Si^ls for India 
<1904). . I.L.B.88Bom.88a 

6. Suit to set aside 

cn auction sale — PlaitU not askinff lor possession — 
DefendaiU subsequently put into possession o/ pronerty 
sM, A plaintiff instituted a suit to set aside an 
auction sale. The plaintiil. not having at the time 
of sung the suit boon dispossossod of tho property 
sold, claimod only tho sotting aside of the auction 
sale and cost and paid a proper Conrt-foo on the 
suit so framed. About a month after tho insti- 
tution of the suit tho auction-purchawr was put 
into possession of the property, which ho had 
purchased. Then the suit came on for hearing, the 
plaintiff was directed to amend his plaint by adding 
a claim for possession of the property and to pay 
tho proper Court-fee upon a suit for possession, and 
on his declining to do so his suit was dismissed 
with costs. On appeal by tho plaintiff it was hdd, 
that tho suit when instituted being in oveiy respect 
regular and properly stamped, no action on the part 
of the flefondants subsequent to the institution of 
tho suit could affect or prejudice the right of the 
plaintiff and the suit was remanded under s. 662 of 
the Code of Civil Procedure to the lower Court fox 
detormination according to law. Surjan Singh v. 
BMso Prasad, AU. WeMy Notes {1900) 172, 
followed. Ram Aohab v. Ram Shankar (1W4) 

LL.B.80 A11.816 

' 6. — Suit for declaratory 

deeree-’Fufihet rdief-^anedlation of document. 
The plaintiff came into Court alleging that he was 
the owner and in possession of a certain house, of 
whieh one of the defendants had ezecuted a mort- 
gam in favour of tho other defendant ; that the 
derendant mortgagee had filed a suit and having 
obtained a decree for sale had caused tho property 
to be proclaimed for sale. The plaintiff asked for a 
declaration that the house was not liable to sale in 
ozeontion of the decree obtained by the first defend- 
anti Hdd, that a. 42 of the Specific Relief Act was 
no liar to the suit, the plaintiff not being oblif^ to 
Mek ony other relief (os, for ezamplo, cancellation of 
the deM of mortgage) than that which he had 
claimed. Ganoa Geulam o, Tafisiiri Prasad 
(1904) .... LlaB^aeAlLSOe 

7. Dedaratory decree 

^Discretion of Cowrt^rdnt Hindu famUy^Non’ 
joinder of parties. Where some of tho descendants 
of a ]nd|^ent-debtor under two Rent Oourt decrees 
filed a suit in a Civil Courts asking for a declaration 
that the Joint ancestral femil|y prop erty was not 
liaMe^ after the decease of the Judgment-debtor, to 
be talwn in ozeontion of snoh deciees and did not 
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make parties to tho suit the two sons of the judg- 
ment debtor, it was hdd that the Court ezercised 
a right discretion under a 42 of the Specific Belief 
Act, 1877, in refusing to grant a doclaratoiy decree. 
Mawahaj a or Bsnarbs V. Ramji Khan (1905) 

l.L.B,87All,188 

8. — Suit by heir pre^ 

sumptive against life tenant to restrain teaste by lilt 
tenant — /n;uiieiioa. There is nothing in law to 
prevent tho heir presumptive, that is, the person 
who would be entitled to possession, if the life tenant 
were to die at tho monient of suit, from suing for a 
declaration that as against the life tenant he is en- 
titled as nezt reversioner, and for injunction 
restraining the life tenant from wasting tho property 
in suit Bant Anand Koer v. The Court of Wards, 
L. R. 8 1. A. 14, followed. Chngayya v. ifaha- 
lahshmi, 1. L, R. 10 Mad. 90, referred to. Oreeman 
Singh V. Wahari LaU Singh, /. L. R, 8 Calc, 12, 
dissented from. Manmatha Nath Biswas v, 
Rohini Moni Dari (1905) . I. L. B. 87 All. 406 

8. — Discretion of 

Court to make ttedaraiory decree— lAmitation Act 
{XV o/ 1877), s. 7 — Suit by minor for dedaratUm of 
invalidity of widow's alienation — Omission by father 
of minor to sue — Father's right to sue barred— Hindu 
Law-^'Suit for dedaration of invalidity of widow's 
alienation — Plaintiff not nearest reversioner — Main 
tainabUity, Plaintiff, a minor, sued for a dcclara- 
tion*that an alienation by a Hindu widow was invalid 
as against him after the death of tho widow. Plaint- 
iff was not the nearest reversioner, there being 
certainly one and apparently two sets of reversion- 
ers^ who would be entitled to take in succossion 
before him. Plaintiff’s father had not brought 
any suit, though he could have done so, and the 
father’s mht to bring such a suit had become 
barred. Ibe nearest reversioner had concuixed 
in tho improper alienation and all the reveraionen 
nearer than plaintiff had omitted to sue and 
were barred from doing so by limitation. Theywere 
all parties to tho suit : — Hw, that the suit was not 
barred by limitation. Where there are several 
reversioners entitled siiocessively to succeed to an 
estate held for lifb by a Hindu widow, no one of snoh 
reversioners can bo held to claim throuuh or d erive 
his title from another reversioner, even u that ottar 
happens to be his father, but each derives his titli 
from the last full owner. Plaintiff was therefore 
entitled to the benefit of a 7 of the Limitation Act 
Thereisnoprivily of estate between one leversloDflr 
and another as such, and, conaequentW, an act or 
omission by one reversioner cannot bind another re- 
versioner, who does not claim through him. Bkefi* 
loonfa V. SuM, L L. R. 22 AJL 88, 
CKhaganram Astikram v. Bai Molsgavri, LL, Hid 
Bom. 5i2, discussed. Erid, abq, &at plaintiff Mas 
entitled to maintain the suit A more diitm 
reversioner may maintain snoh a suit, wlM 8 m 
reverrioners nearer in sneoeasion are in ooihim 
with the widow or have pieoliided the wieRlyM 

fromsoiiifl^ Therightglvenfyadlof tteqpecfse 
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Relief Act to bring ft declftmtory suit is not limited 
by illuBtifttioli (A) of thftt section or by Art. 126 
of the Limitation Act to suits by a person pre- 
sumptively entitled to possession, ^e general 
woros of a section should not be limited to the 
illiistations given in the Act or by reference to the 
suits specify enumerated in tho Limitation Act. 
Though it was doubtful whether tho lower Court 
should, in the exercise of its discretion, have allowed 
the suit to proceed, having regard to the remoteness 
of plaintiff^ intorest, the nigh Court made the decla- 
ration prayed for, as the finding of fact was that tho 
alienation hod been mode without necessity and was 
improper, and it might be that, when the widow 
should die the plaintiff would bo tho presumptive 
nnitrsioncr, and the declaration now made would 
save him from having to prove tho impropriety of 
the alienation again. Pet Davies. J. — ^Thc declara- 
tion made in tho present suit would servo tho 
purpose of perpetuating testimony fur whomsoever 
might happen to be tho next reversion on the 
death of the widow. Govinda PnjJkx v. Thayam- 
mal( 1906) . . . LL. a 88 Mad. 67 

10 . DiMftlitmary 

pwver of Court in i/ranJting deelaraiion^Dtdaraiion 
in rwptxA of a void instrument— Courta, inherent 
powers of, to stay or dismiss vexatious suits — Court 
Fees Act — Ad valorem stamp not necessary in suits for 
declaration, where no consequential rdief asked. 
Every Court of competent jurisdiction has inherent 
power to prevej^ abuse of its^ process, try staying 

be vexatious. Haggard v. Pdieier Freres, [1892] 
A. C. 61 67, 68, roforrod to. Where tho facts 
alleged in a plaint are totally inconsistent with deci- 
sions pronounced on tho amplest materials, in litiga- 
tion extending over three quarters of a century such 
a plaint ought to bo dismissed summarily in tho 
exercise of such inherent power. Tho discretionary 
]M>wtT to grant declaratory decrees under the Speci- 
fic Itelief Act ought not to be exercised when the 
plaintiff seeks to have declared as invalid and void 
a transaction which, on his own allegations, would 
be but a hrutum fulmen so for os his righte are 
ooncemod. Thakurain Jaipal Kunwar v. Bhaiya 
Mar Bahadur Singh, L. B. 31 1. A. 67, 69. 
It will be no ground for tho grant of such discre- 
tionarv relief, that the transaction in question may 
fimish a pioco of evidence against the plaintiff. 
Where a plaint merely prays that a will in regard 
to a property may bo declared void as against the 
plaintiff, the stamp duty payable Is that for a 
declaratory suit, and not an ad valorem fee on tho 
value of such property. Vijiabwami Txvab v. 
Sasivarma Txvab (1906) . L L. B. 88 Mad. 560 

— - — CivU Procedure 

of 1882), s. 283Suit brought under 
e. 283 not fiahls to dismissal because no further rdief 
rf j .5“ spodal r^t conferred by s. 283 of tho 
( ode of Civil Ftocedure on a claimant^ whoso claim 
u rejected, to sue for a declaration of his title in so 
nr as it is affected by the order passed against him is 
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not controlled by tho proviso to a 42 of the Spocifio 
mlief Ac't, and tho plaintiff in such a suit is not 
bound to ask for any further rclii^f, to which ho 
may be entitled. Kunhiamma v, Kunhunm\ I. U 
R. 16 Had. 140, ovemileil. Andtu v. Kellitama 
I. Ij. R. 14 Mad, 23, followed. KristnamSoorwa 
V Pathma Bex (1005) . I. L. B. 89 Mad. 151 

18. -- — Declaratory de- 

cree — Suit to declare that a person ions not adopted by 
the phitnti^. Tho setting up of an adoption alleged 
to have been mailo by the plaintiff is such an iiifringis 
ment of his right as sole owner as to entitle him to 
sue for a cioclaratoiy docn*e under s. 42 of tho 
Specific Relief Act declaring that the person alleged 
to hftvo boon adopted is not his adoptetl son. It is 
not necessary for the maintainability of such a suit 
that a claim must bo set up by tho party alleged to 
havo been adopted. Chinkasami Mudaliah r. 
Ambalavana Mudaliab (1006) 

I. L. B. 89 Mod. 48 

18. l*resumptive rs- 

versioner, mUiUtd after widow* s death may sue to set 
aside will of hat male holder. 'Jlie right of tho pro- 
Bumptivo rovorsionor to sue for a declaratory docn^o 
under a 42 of the Specific Relief Acrt is not restricted 
to tho class of transactions referred to in illustra- 
tions (e) and (/) to that section, i.c., to transactions 
by tho widow herself. Whore on tho death of the 
last male owner leaving a widow, tho properties 
belonging to him are claimed by devisees under a 
will alleged to have been left by him, tho neantst 
rev rsionor in existence is enlitiorl to sue for a 
declaration that tho alleged will was invalid and 
did not bind his rovcrsionaiy interest. Puttanna 
V . Ramaxbishna Sastbi (1006) 

I. L. B. 80 Mad. 195 

14. Suit far posses- 

sion before expiry of lease—Dechratory decreo—No 
alteration tn the nature of the suit. During tho sub- 
sistence of a tenancy a third party dispossessed 
tho plaintiff’s tenants. Tho plaintiff sued tho 
third party for posmssion. Held, that the suit for 
immediate possession was not maintainable in 
consequence of the existence of the outstanding 
lease. Hdd, also, that the* plaintiff in such a coho 
was entitled to a declaration of title and this does 
not alter tho naiunt of the suit. Sita Ram v. 
Ram Lai, I. L. R. 16 AIL 410, followed. (Jiiumm 
Husain v. Muhammad Husain (liNifl) 

I. L B. 81 All. 871 

8.46. 

See Calcutta Corporation. 

I.L.B.80Calo. 071 

iffes'CALCUTTA Municipal Consolidation 
Act, 8. 31 . 1. L. B. 88 Calc. 717 

See Company— Transfer of Shares and 
Rights of Tbansferees. 

I.Ii.B.10Bom.898 



( U005 ) VIOKST OF GASBS. ( UD66 ) 

flPXOmO BBXJBF AOT (X OT 1877) I BFBOXHO BKiIBF ACT (Z OT, 1877) 


1. 46 et m eU. 

Stt HACKiwy.aABBUOB Act (Bom. Act 
VI ov 1803). B. 0. 

LL. 8.87 Bom. 807 
8u Lcau . I. Ii. & 88 Gala. 871 

Am Lnran . L L. B. 88 Bom. 868 

Am Pouca Act (XLVUI or 1800), ss. 11. 
18 . I. L. B. 88 Bom. 886 

1. Ghalrman of ' Calcutta 

Iffunidpall^, discretion of, as to list of 
oaadldates and votes at electionSi In- 
.Btanoes of applicatioiis imdor ■. 46 of tha Spodfio 
Roliof Act for mien sgaiiuit the Chairman of 
tho Galoutta Munidpality with ragaid to the liat 
of candidatoB for and the votoa given at municipal 
^eotioiis. in the matter of Murnr Lall Ghosc 
I. Ii. a 18 Calc. 188 
In the matter of Rajindsa LaxIi Mutra 

L li. a 18 Calc. 186 note 

In the matter of the Elbohoh ow Municipal 
COMMXBSIONXBS VOB WABD NO. 10, CALCUTTA. 

Liu ai8 0alo.l88 

8. - Practice. Per Russell, J.— 

Under mle 677 of the High Court Rules, all appliea- 
tions under a 46 of the 8|noiflo Rcdief (I of 1 877) 
should be made by motion, and not by petition. 
Cell «. Taja Nooba ( 1903) 

1. a a 87 Bom. 807 

a68. 

See Maintenance . 8 O. W. N. 1078 
bl68. 

See Injunction— Special Cases— Exe- 
cution OP Deobbe. 

L a a. 88 Calo. 851 

See Injunction— Undeb CmL Fbocb- 
DUBE Code . L a a 87 Bom. 867 

- BB. 68,64,66. 

dee Injunction .Laa 84 0ala87 

B. 64. 

dee Co-shabebs— Enjoyment op Joint 
Fbopxbty— Bbeotion op Buildinos. 

Laai 8Aa486 

dee Injunction— 

Undeb Civxl Fbooedube Code : 

Laa87Bom.867 

Special Gases— 

Bbbach op Agbexment ; 

LJ[..a8e]Cad.l68 
La ai8Bom.708 
Laai 8Bom.784 
Ezeoution ov Begbeb. 

Laa88Kad.l88 

lETBunoN or OmoB. 

Laa81Bo8L681 


dee iNJUNOiioN— eonfd. 

ObSTBUCTION OB INJUBY TO 

RiaHTB OP Pbopebty. 

L L. a 18 Bom. 868 ; 874 
L a B. 18 All. 868 
Laa 80 Bom. 704 
L a B. 88 Bom. 786 
1. a a 84 Calc. 880 
Laa 88 Had .861 

Possession op Joint Pbopebty. 
1. a a 88 Calc. 600 
dee Landlobd and Tenant— Alibba- 

nON OP O)NDIT10NS OP TENANCY- 
Ebbctxon op Buildings. 

Laai6Mad.407 

See Pabtieb- Suits by some op a Class 
AS Repbebentatiyes op Class. 

1. L. a 16 Bom. 808 
dee Pbbscbiftion— Easements— Iagbp 
AND Aib . L a B. 18 Bom. 874 
Laai8Bom.474 
Laa80Bom.704 
See Vbndob and Pubohasxb— Inyauo 
Sales . I. L. a 18 Mad. 81 

Building of indigo fkotory—Ecsas) 

Tenaiug Ad [VIII of 1886). e. 3J— AprituttunJ 
mrpoee— dpeci/fe Eelte/ Ad (l of 1877), e. 64, UL 
(it)— in/nndion reeltrainim^ tenant from rendering 
bmd nnfit for teiMncg— dsS, if mainiaindhle. The 
oultiYation of indigo is an amultural purpose, 
but the manofactare of indigo cakes out of 
indigo plants oannot be said to be an affrioaltmal 
purpose. Where land islet out for agrioiutniBl pur- 
poses generaOif, the erection of an indigo faetory on 
a part of such land must render it unfit for the pur- 
poses of the tenancy ; and the landlord would be 
entitled to sue for an injunction restraining the 
tenant from building sndi factory on the land. 
Subendba Nabayan Singh V. Habi Mohan Mdseb 
(1906) 80.W.]Sr.87 


b.66. 


See Indigo I. a a 81 Cato. 174 

See Injunction— Spegial Gases— Ob- 
sxBuonoN OB Injuby to Rigbib op 
Pbopebty . L a a 14 Oala fM 
Laa810Blo,84i 

Mandidorginiwndmnr^ 


Perfetudl injumMonr-^Treee anerhmiging tuit^henPe 
Umd~-'Ctniiinuing mnieanee^Three ien e d dmnage 
As erery owner of land is under an obligation not to 
allowtbebranehfleofhiatreetogioWBoastoofir- 
hang, or the roots of his tree to extend so as to pene- 
trate, his neifl^boni’sland tothedetrinientatlie 
latter, in oase of breadh of suoh an obUlgalioBt 8 8 
open to the Court to grant a mandatory injnnetta 
lor the remopal of the nniaenee undos a 66 of m 
Speoiflo Belisf Aot XesMnea t. WOh, UM 
A. (7. L; an KfiOna JeeM t. Bmdm F8W 
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BFBOIKO belief act (1 OF 1877) 

8. 64^ooficli. 

i. L. B. 19 Bam. 420 ; Barm ▼. Baler. 1 BM 
399 ; BaknCa Caae^ 9 Bap. 53 ; ShOlar r. CUy of 
London Skdric Lighiing Company, [1^95] i. Ch. 
2879 refemd to. A perpetual injunction rootroin- 
ing tito defendant from planting tteea the roots 
of which are likely to penetrate the foundation 
(d the i^intifi'a building and wall, is hdd to bo 
unworkable. Bindu Banni Chowdhrani v. Jahnahi 
CAoiadlnmi*. /. L. B. 24 Caie. 2 OO 9 referred to. 
LaxsbxxNabaiv Baksbjebu. Taba Frasakna 
Bakebju (1006) . . 1. L. B. 81 Galo. 844 

0. 0.8 O.W.E. 710 

0. 68. 

See Bombay Distbigt Municipal Act 
(Bom. Act III or 1001). as. 82 (e) and 
86 . I.1..B.87BO1I1.408 

See Civil Pbogidubb Codb. 1882. s. 268. 

I. L. B. 81 Galo. 480 
■.0.8G.W.N.896 

Bee iNJUNonoN— 

Undbb Civil Fboobdubb Godb. 

l.Xi.B.87Bom.867 

SPBaAL Ga8bb— Bbbagh or 
Aobbbmbnt. 

I.L.B.a6HadL168 

Spbcbal Gasbo— Exbcutxon or 
Dbcbbb . 1. L. B. 14 Mad. 486 
LL.B.18Mad.888 
LlibB. 21 Mad. 868 

1. L.R.88Gala861 

See JuBiSDicmoN ofJIGevil Goubt— Rent 
AND Bbvbnub Suits. N.-W. P. 

I.L.B.6A11.428 

See Pabtibs— Suit by bomb or a Glass 
AS Rbpbbsbntativbs or Class. 

1. lie B. 88 Bom. 846 

— a, 67. 

See Injunction— Special Gases— Bbbagh 
or Agbbembnt . I. L, B. 14 Mad. 18 
I.L.B.18Bom.708 
Ll4B.18Bom.784 
LL.B.88Mad.l88 

a 67. llliia (d)— 

See Gqntbact . L L. B. 88 Galo. 864 
BPBGUIiATIVB FUBOHABE. 

SeeSALB . IBaW.M.TlO 

8PBB BVGOEB8IOEB. 

SeeHxNDuLAW. L L. B. 88 Galo. 481 
See Mahombdan Law. 

LL.B.88Bom.l7a 

L _______ Non4ra%$lardbh 

md non ^ UaaMo^ - Ma9omadan Law. Tlie ehanoe 
M on heir-apparant snooeeding to an estate is under 
Eahomedan Law neither tianMeiable nor xelea»ble. 
It ii 01 ^ faj an apidUoatlon of the prindple that 


8FB8 BUGOEBBIOMB-oofieU. 

equity oonoiden that done which ought to be done 
that such a chance can. if at all. be bound. It was 
not intended b^ a. 6 (a) of the Tranufer of Property 
Act to eitabliidi and per|Mtuato the distinotion 
between that which according to the phraseolagy 
of En^iah lawyers u assigni^lo in law and that 
which is assignable in equity. In the case of deeds 
executed by pardanaahin ladies it is requisite that 
those who rely on them should satisly tho Court 
that they had been explained to and understood 
by those who executed them. Sudiahi Lai v. 
Sheabarai Koer. L. B. 8 /. A. 39, 43 ; SkandfoU 
Koari t. logo Bibi, I. L. R. 29 Cfde, 749, followed 
SuMSUDDXN «. Abdul Uuskin (1006) 

I. li. B. 81 Bom. 186 

8 . Mahomedan Imw. 

A mere apea aueeaaaionia is unknown to, and not 
recognised by, Mahomodan Law. Abdool Hoosexn 
9 . Goolam Hoosbin (1006) 

[I.L.R80Bom.804 

BFUTTING OAUBE^OF|AOTZON. 

See Civil Pbocbdubb Code, 1882, a. 43. 

LL.B.88 AU.868 
See Go-suabbbs— Suits by Go-buabbbs 
WITH BBSPBOT TO THB JoiNT PbOPBBTY 
— POSSBSSION . 7 B. Ii. B. Ap. 48 

See Rbunquibbmbnt or. ob Omission to 
SUB vob, pobtion op Claim. 

See Small Cause Court. Pbbsidbncy 
Towns — Jubisdiotion->'G b n b b a l 
Gases 8 Bom. O. O. 88 

4 Mad. 884 
I. L. & 8 Bom. 670 

j splitting up of deoree— 

See Lis pendens . 18G. W. E. 888 

BFZJTTINa OFFENCE. 

See Criminal Pbocebdincs. 

I. L. B. 4 Gale. 18 
Seo Robbeby • • 6 G. W. N. 878 

SPY. 

See Aggompucb. L Ii. RllB^Bom. 388 
SBADH GEBEMONY. 

See Hindu Law- 

Legal Necessity. 

I. Ii. B. 88 Galo. 768 

8TAXEHOLDEB. 

See Intebpleadeb Suit. 

8 Ind. Jur. N. 8. 118 

See FNingipal and Aceny— Liability or 
Agents 4Bom.O.G. 186 

BTALLJOBEPEBS. 

SeeMABEET • 


11G.W.N.1188 
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8TAKF. 

Col. 

1. BiiTOAL RaOOLATlOVCH- 

xn or 1826 . . . 19000 

X or 1820 .... 19070 

2. Bombay RiQULATiov^ 

XVin or 1827 .. . 19070 

3. Madras Rboulationb— 

XIII or 1810 . . . 12079 

n or 1825 . . . 12079 

8 te Apfkllatr Court— Rbjigtion or 
Admission or Evidbncb admeftrd or 
rbjbctrd by Court below. 

Fee Court Fbbs Act, 

Fee Court Fms Act (VII or 1870). 

l.]:bB.86 0ala.S08 

Fee PowRR-or-ATTOBNJiY. 

Ll4.B.88Calo.l87 
Fee Rroistration Act (III or 1877), s. 17. 

18 O. W N. 69 

Fee Stamp Acts. 

Fee Aot II or 1800, Sce. 1, Art. 1. 

l.L.R88 0alo.898;48e 

Fee Stamp-duty. 

Fee Stamp-duty, RBruND or. 

Fee Valuation or Suit. 

■ — oonoellatton of— 

Fee Plaint— Return or Plaint. 

L,L.:B.7Boiii,487 

dafloienesr iiir- 

Fee Limitation Act, 1877, s. 4. 

I. L. B. 87 Bom. 880 

Fee Plaint— Rejection or Plaint. 

IBT.W.n 
11W.B.177 
8 Had 486 
LI4.B.8B0111.866 
I.L.B.I8B011L6I7 
Fee Small Cause Court, Presidency 
Towns— Practice and Procbdurn — 
Bi-BBARiNa . LIi.H18Gala446 

Fee Special or Second AppBAXr— P roor. 
DURE IN Special Appeal. 

* L L. B. IS AIL 680 

1. Ii. B. 80 Bom. 791 

1. BENGAL REGULATIONS. 

^ Bang. Reg. 301 of 1686— Be- 

ee<^ /or GoremmeiU jpoper. Under the old Stamp 
Xew (Regnlation XII of 1820, which was not r«gi 8 - 
tMed by the Supreme CourM, agroemente not on 
^■temped paper oieouted in Caloutta 60114 fde by 
partloB rming or oanying on businees therein 
when there was no intention of Reading snoh doou- 
ments In the molnasil Courts, were 6 eM to be good 


8TAHP-«oiild. 

1. BENGAL REGULATIONS-eoneld. 
and binding. Goury Churn Mooxerjei m 
JOOENDRONAIH MOOXEBJEE W.&1664^989 

Bang. Bag. X of 1689— 

Fee Stamp Act, 1879, Sch. 1, Abt. 40. 

1. Ii. B. 7 Gala. 6M 

E. 81— Ftomp Ad {X of 1862y^Miran 

poitahs. Mirasi raiyati pottahs, where not re- 
quired either the old (Act X of 1829, a 31) or 
new Stamp Law (Aot X of 1862), to be wiitten 
on atam]^ paper. Moheeooddeen Ahmed 
r. Prannatb Roy Chowdbry 

8 W.B.,AotX,148 


2. BOMBAY REGULATIONS. 

Bom. Beg. XVIII of 1887— 

WilL Regnlation XVIll of 1827 did not require a 
will to be Btamped during the toatator’a l&tima 
Weebe V. Lester . 8 Bom. 56 : 8nd Bd. 68 

1 . ^ a. 10 — Conelrtfcitoa 0 / aecftoii. 

An objootion to the validity of a document under 
Regnlation XVIII of 1827, as diatinguiahad 
from ita inadmlaaibility in evidenoe, or from a pro- 
hibition to Courts of Juatioe or pablio oiBoen to Art 
upon it, was an objection on the merits under Art 
Vni of 1869. Where two dooumenta were eieonted 
in the Island of Bombay, r^apectively, under date 
the 29th August 1861 and 4th Augnal 1862, and did 
not appear to have been origbally eimnady in^ 
tended to cmerate within any of the aillaha snbordh 
nate to the Preaident^ of Bombi^: — Hdd, that thar 
did not come within the scope of Regulation XVlu 
of 1827, Iluirt Regulation, being an enactment 
imposing stamp duties upon the subject, must be- 
strictly construed, and although the Hi^ Court be- 
licTed that those documents were aotumly intended 
to operate, so far as the particular pre^rty in ques-- 
tion in the suit was concerned, in this lillah of Tanna,. 
the High Courtdeolined to hold ** expressly '* to 
mean the same as actually,*' as nothing appeared 
on the face of the documents to show where the 
property mentioned in them was situated. Gibdhar 
Naojibhet V. Ganfat Moboba . 11 Bom. 189- 

8. FigEsi EcecEiif— 

Evidence when unekMped. A signed account ^w- 
inga balanoeuptodate, and contabing a promise to 
pay interest upon the consolidated balance, cannot 
M made nsert b evidence to supporta claim 
terest on that balance, unless it be stamped iJnitR 

may be used as a samadurtut or rtmple admission or 

a balance due, although not stamped. Dhondu 
Jaoannath V. Nabayan Ramohandea.I Bom. 47 

8. rab-fc 

— Caunierpofi. Where an a^ement bessM 
a mortgagor and mortgagee contafo Eo- 
lation tbit the mortgagor Aoidd, at the tme- 
of redemption, make go<M the Iosece Erf*™? 
mortgagee from the drtault of tenants, wUA it » 
been agreed the mortgagee ml^t put In, ^ ® ^ 
mortga^pm made demiut b payment 01 wo 
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STAMP-wmiAi. 

2. BOMBAY BEGULATIONS-HSoiUd. 


a lO^-eonctf. 


agreed npcrnTfor the term of the mortgage ; raoh an 
agreement not a lease, or the counterpart of a 
lease within the meaning of Regulation XVIII of 
1827, s. lOi sub-s. 3, hut was a contract of indemnity 
sflainst lossas to be incurred after the determination 
of the lease, which, not having any operation so long 
as the lease was in existence, was therefore not 
exempt from stamp duty under that Regulation. 
Where an app llant has not tendered the stamp 
duty and penalty on a document which the Courts 
below have held to be insufficiently stamped, the 
High Court will not allow him to do so in special 
appeal. Ram Kbishna Gofal v. Viniu SmvAJi 

10 Bom. 441 

a. 12, BUb-a. (2)— Suii to re- 


cover pMaeeeion of immoveahU property— Pradtice, 
In a suit by plaintiff to recover posBcaaion of certain 
immoveable property under a deed of aalo executed 
to him by the defendants* father, while Regulation 
XVII [ of 1827 was in force upon ono-anna stamp 
paper, a question having arisen as to what stamp 
duty the deed should bear for the purposi^s of the 
suit, it was referred to the High Court. //«fd, that 
the deed was sufficiently stamped under sub-s. (2), 
s. 12 of Rcjmlation XVIII of 1827, but the plaintiff 
could not obtain on it a judgment for a sum or value 
be^nd what was covei^ by that stamp unless ho 
paid an additional stamp duty and penalty which 
the Cciirt might allow him to do. MiJUi Bechar 
V, Jetha Jxsuamxab . I. Lb B, 10 Bom. 


1. a. li^/fifciiftoa io defraud 

revenue. On documents insufficiently stamped 
under Regulation XVlll of 1827 the question did 
not properly arise, under s. 13 of that Regulation, 
whether the intention of the parties in not suffi- 
ciently stamping them was to defraud Government 
of its revenue. That question was rendered im- 
portant, first, by s. 13 of Act XXXVI of 1880, and 
subsequently, in a more explicit manner, by s. 15 
of Act X of 1862. Kastub Bhavanx v. Afpa 

L la B. 5 Bom. 621 

B. Eight to have 

doeumerU stamped^Inlention io evade dtamp-duiy, 
A party has a right to have stamped, on payment 
of the prescribed penalty, an instrument executed 
while Regulation xVlIi of 1827 was in force, and 
it should not be rejected on the ground of intention 

S f the party to evade the stamp dut^ Antaji 
nxABTB V. Jakabdan Vasudbv. 10 Bom. 868 

8i and a. 14 — Band etamped after 

^raih of grantor. A bond or other writing, 
■tamped after the death of the grantor, li 
^lid against his heirs. The personal lepresenta- 
uvei, or other persons claiming as heirs and kindred 
af a deceased grantor, stood, with regard to bsl 13 
and 14 of Regulation XVIII of 1827, in the same 
position as tim deceased grantor would, and were 
not third partleB within the meaning of a 14. The 


BTAMF-coacfil. 

2. BOMBAY BEGULATIOMS-eoficM. 


a. 14— coacM. 


previous decisions of the late Sudder Court to the 
contrary overruled. Raohia v. Dharma Jhatu 
^ 1 Bom. 62 

a. 14, BUb-B. Oy—Deed of eale 


of property given in gift from what time oprfwffrf. 
A donee of the grantor was a third party within the 
meaning of Regulation XVlll of 1827, s. 14, sub-s. 1, 
and therefore, as against him, a d«*cl of sale of the 
property given in gift was only valid from the dale 
on which it was stamped. PrecciloiitB on this point 
questioned, Imt followed. Jagamnath Vitiial v. 
Afaji Visnnu . . .6 Bom. A. 0. 217 

Purchaser at sale 


in execution of decree— Validity of mortgage-detd. 
The purchaser at a Court-sale of the right, title, 
and interest of the judgment-debtor is a third party 
within the meaning of s. 14, Regulation XVlll of 
1827, sub-B. (i), and therefore, as against him, a 
mort^go-deed iiasscd by the latter to a morigagtH) 
is valid, not from the date of its execution, but from 
that on which it was stainpcd. Jagannalh Vithnt 
V. Apaji Viahnut S Horn. A. C. 217t followed. 
Narayan Deshpande V. Ranoubai 

I. L. B. 6 Bom. 127 

3. MADRAS REGULATIONS. 

. Mad. Beg. XIII of 1816— ZiTo provi- 


sion for payment of penalty — Secondary evidence 
of unatampA document. In a suit to redeem a 
mortgage of 1833, executed upc»n an unstamped 
cadjan, liable to stamp duty under Regulation XIII 
of 1816, secondary cvidencti of the contents of this 
document was tendered on payment of a p(.*na1ty. 
Hdda that the evidence could not bo admitted. 
Kofasan V. SiiAMU . 1. L. B. 7 Mad. 440 

Mad. Beg. II of 1826, a. 4— Drof 

tranaferring property conditionally — Ad valcrem 
damp-duty. An instrument, dated 186.3, which 
purported to be a transfer by the executant of tho 
property inherited by her from her husband subject 
to the payment of his debts, and in which a provision 
was made for tho maintcnanco of the executant and 
for tho retransfer of the property in cose sho gave 
birth to a son, hdd not to be liable to stamp duty. 
RifebbkcbundbeStamfAct,8.^ 

I. L. B. 16 Mad. 418 

STAMP ACT (ZXXVl OF I860). 

Bet Stamf Duty. 

Beourity bond given to abkari 

renter. A security bond executed by a third party 
to tho abkari renter is not exempt ■temp duty; 

Chxtti V. Papfa Rbddi 1 M ad. 190 

14— BbiMf executed on opUonai 

gtamn. No larger sum coukl be recovered under 
a 14,Act XXXVI of 1860, upon a bond executed on 
an optloiial stamp than that optional stamp oovera 

17 m 
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STAMP AOT (XXXVI OF 1660)-cofieU. 

■. 14-eoiitf . 

And no amount of penalty can make up the defi- 
ciency in the stama Kebamut Ali v. Abdciol 
Wahab 17W.B.181 

L Boh. A and b. 14— ProiaMMry 

note wtUaining a/f/rumimA io waivt jnrMkiion, A 
promjbBory note oontaining an agreement by the 
maker that^ in case of any dispute or difference aris- 
ing concerning the payment of the note or the sub- 
ject-matter mroof, the same shall and may bo sued 
in the Supremo Gourt» and “ to the jurisdiction of 
whidi I hereby waive and agree to waive all pleas,*' 
properly stamp^ as a promissory note, did not 
require an additional stamp as an agreement under 
Act XXXVl of 1800, Sch. A. and a. 14. Rakhal- 
DASS SlNQlIBB V. ROY CllUBDBK DUTT 

lind. Jur.0.8.ia4 

8, ! Boh. A, art 4— ProMiMofjy nole. 

An instrument to the following effect : " On the 
14th December 1801 wo, A and C, bind ourselves to 
pay, with interest to you, B and C, R600-10, being 
the balance of dealing held with your firm, and the 
amount received thu day from jmu in cash on 
* acsoount of stamp :’* — Hdit to bo neither a bond nor 
a hundi, but to bo in the nature of a promissory note 
and to come within the description in Art 4, Sch. A 
of Act XXXVf of 1860. Hutuman Sahib v. Husain 
Sahib ^ 1 Mad, IBS 

8L Boh. A, art 20— PoriaersAip 

ngrummt. An agroomoiit on a R24 stamp paper 
between A, who h^ obtained from Oovommont the 
abkari farm of a certain talukh, and B, stipulating 
that in consideration of R2,000 advanced ny B for 
payment of deposit the whole management should 
reside in B ; that the parties should each have a half 
share and bo respectively ontitlail and liable to profit 
and loss in resect of his share ; that they should 
account with one another for the sums laid out by B, 
and should settle annually the accounts of profit and 
loss upon the half share : — BeJd to be a partnership 
agreement and to be sufficiontly stamped under Act 
XXXVl of 1860, Art. 20, Sch. A In determining 
the stamp to bo affixed to a document the state of 
things at its execution is alone to bo regarded. 
GHorNAiYA Nattan V. Muttusyame Pillai 

1 Mad. 286 

STAMP AOT (X OP 1808). 

8 . 8 . 

SeB GbnbbaIi Clauses Consolidation 
Acrr, 18^ a 6 • 7 Mad, Ap. 9 

1 . - Offence under 

eedioe^Sngrosemg deed an unaianped paper. The 
mere engrossing of a deed on unstamped paper was 
not an offence under a 3 of Act X of 1862, nor did 
the signing such deed as a witness constitute any 
snob offenca Rio. a Jstka Motl Reo. v. Vibjx 
Kuyaeji 8 Bom. 186 : 8nd Sd, 189 

' Rwl a Jon mr Satu • • 1 Bom. 87 

8. PeBotty— Affesi- 

png isBnesses and peretm drafHng doeumenie. The 
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words in a 3 of Act X of 1862, ** unless in any case 
in which a higher penalty is imposed ’* and ** not 
exceeding," apply both to the penalty of RlOO, and 
one higher than ten times the value of the omitted 
stamp. Attesting witnesses and persoM who draft 
documents and note the fact with their signatures 
at the foot do not come within the words, " make, 
execute, sign, or be a party to," used in the section, 
and are therefore not punishable under it Anony- 
mous ..... 8 Mad. Ap. 87 

8, ^ and b. 68— OiaMsfoa to get 

sanction of Cotteetor, A prosecution under s. 3, 
Act X of 1862, not having been authorised by 
the (Collector of the Stamp Revenue for the district 
or any other officer specially authorised by the 
Government in that behalf, was hold to bo, under 
8. 62 of that Act, irregular. Queen v, Adjoodhta 
Pershad 8 N. W. 168 

1. B. 14 — Documents improperly 

stamped-^Evidence, admissibility tn. Documents 
not bearing proper stamps under Act X of 1862 arc 
not admissiblo in evidence oven to show the terms of 
the deed as against the party producing the same. 
OoMBAo SiNon V. Methab Koonweb 

8Agxal08a 

a Act XXXVI of 

JSGO — Bond damped after suit, A bond stamped 
subsequently to the institution of a suit is valid, 
under the provisions of the Civil Procedure Code 
and of the Stamp Acts of I860 and 1862, provided 
it be properly stamped when produced at the first 
heai^ of the suit and when too Court is asked to 
receive it in evidence. Atmaeam Gulabbai v. 
Amibcuand Rupohand 8 Bom. a. 0.98 

8. Gofettfolioa ^ of 

damp-duty — Nature of instrument. In determining 
the stamp required for any particular instrument, 
regard must be hod to the real nature of the instru- 
ment, and not to the title which may have been 
given to it by the parties, if the contents of the 
instrument show that the title is a misnomer. 
Pbndsb V, Malsb . 8Bom. A. 0.94 

4. 8in(ffe document 

containing fioo contracts and hearing one Aamp— 
Allowance of value of damp, Vl^eie a document 
contained two distinct contracts requiring wparate 
stamps, but the whole was impressed wita one 
insufficient stamp, it was hckl that this stamp might 
be taken into account in making up the aggregate 
of the stamps required. Balaji Mahadev v, 
Krishnaji bin Chimnaji . 8 Bom. A. 0. 96 

6. - Copiee of reesed 

of criminal fr ml— Ato&t'ftfv to damp duty. With the 
exception of the depositions of tne witnesses m 
the aocumentaiy emenoe and copies of the fw 

sentences or orders passed bv Criminal Oeurts, which 

parties desirons of appealing firom such eentem 

were required by s. 416 of the Code of Criminal Pn^ 

oedure, 1861 , to file with their petHloiie of apfM 
when the party who was desirous of appeaongwm 
. in confinement under the operatkm of the esotwme 
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■or order at the time that he applied for a copy of the 
eame, it was hM that copinii of any part of tho 
record of a criminal trial ooukl only bo fitrnuhod to 
applicante on stamp paper. Anonymous 

4 MaA. Ap. 58 

6 . - Tranafet of tenure 

— AdmiMibiUiy in evidence, Tho transfer of an 
iindcr-tonuro, endorsed upon tho back of the 
tenant’s pottah, is not admissible in ovklcnce, unless 
it be stamped as though it were a separate deed. 
Tbtai Abom V. Oagai Guba (^iiawa 

8 B. L. B. Ap. 80 

8.0. PlTAYE AhUNO V. GlKOIIEB KOER AjOOAH 

11 W.B 866 

7. - Surrender of 

equUy of redemption — Unetampetl endoreemeaU. 
Whore the defendant executed in favour of tho 
plaintiff what purported to bo a deed of absolufo 
ralot but an ikrar executed eontcmporancMmsly 
reserved tho right of redemption to the defendant, 
and tho plaintiff alleged he hiul surrenilured it by 
returning the ikrar: — HeJd, that, as the original 
deed was, on tho face of it^ an absolute sale, and as 
the effect of it was merely controlled by tho ikrar, 
the return of the latter extinguished the equity of 
Tcilcmption. A separate document requiring a 
separate stamp was unnecessary. Raj Coomar 
S iNoii V. Ram Suhaye Roy . 11 W. B. 161 

■. 16. 

See Stamp Act, 1879, s. 34. 

I.L.B.14Mad.856 

• BL 16, Bub- 8 , ( 6 ) — ApplietUion for 
remmion of Oamp duly in pauper miita. It is not 
tho duty of a Civil Court to receive and submit to 
the Bc)ard of Revenue an application from a iMuper 
]ilaintiff for remission or mitigation of penalty 
under tho stamp law ; the pauper should himself 
make timely application under sub-s. 0 , a. 15 Act X 
of 1802. Golam Gutfoou v. Ekram Hosseen 
C icowoiiBY . 10W.B.868 

BE. 16 and 17. 

See Appellate CouBr— R ejection op 
AOM raSION OP EvrDENCE AnMITLKO OR 
BEJEOLED BY CoURT BELOW— UN- 
STAMPED Documents . 8 Mad. 8 U 

8Mad.71 
8 B.II.B. A. 0.18e;886 

6 B. Ii. B. Ap. 10 
7B.l«.Me68 
LL.B,0Bom.081 

B. 17. 

See Appeal— Acts— Stamp Act, 1862. 

8 Bom. 0. 0. 168 

Q \ ■'■ 7 - ■ InauffieiaU stamp, 

^ n of Act X of 1868 only applied to the reception 
^ dmments under a lA wmch had been insulH- 
^tiy stamped, not to doonmonts on which there 
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was no stamp. Such documents should not bo 
reociveil at all. Laeji Sinuii c. Akram 8 rr 

8 B. L. B. A. 0. 886 : 18 W, B. 47 

8 , - — — intention to evade 

stamp lawn, A bond, exccutiHl botwinm a plaintiff 
who siiml upon it and tho (hdeiidants, c^intained the 
following rlaiiHo : “ .And inasmucli as wo (tho 
defendants) are urgently in want of nioney, and are 
unable to procim^ a stamp at tho moment, we have 
cxocutod tho blind on plain pa|XT. Should it to 
nccoHHiiry for you (plaintiff) to bring a suil against 
11 H, whatever penalty you may have to pay shall to 
made good by us, with interest.*’ Tho Small iHmm 
Court .fudge, licforc whom the case, was tried, con- 
sidered the alsivi^ clause in tliu bond to to evidence 
of an intention totween tho iiartios to avoid tho 
staimp laws, and refused to receive evitleiice to tlio 
cMintrary. Ho also ndiised to admit tho bond in 
evidimiM.'. IMl, on refemneo to the ffigh Court, 
that the claiiso in (|iiestion did nut amount to an 
agreement to evade tho stamp laws. I’he Judge 
might have inferred from it that it was tho intention 
of the ikirties to ovaiio the stomp laws, but in that 
ciMQ ho should have hoard evideiiee to tho cviiitrary. 
SAsni Bkushan Bankrjrk e. Takacmianei Kah 
8 B. L. B. A. C. 889 : 11 W. B. 668 

8 i . Intenlian to evade 

payment of duty, A Omrt to which a doLMi merit is 
tendcrorl in evidence under this Mtetion ought not to 
reject it, unless it (.'kfarly appifars that then? was an 
intontiori to ovaile the pnyrneiit- of stamp iliity. 
Royal B.^nk up India v, Houm.^hje KiiAitsEDJt 

8 Bom. O. C. 168 

4. ■ - - Permission to pay 

penatty wlwre document is tost, Qu(err. : Whether 
permission to pay the stamp duty and penalty can 
to given in the case of a lost instrument. Akuna- 
ciiKiiLiLM Chktty V, Olaoappaii Ciiktty 

• 4 Mad. 818 

6 . Hundv^Inadmis* 

sdnlity in evidence for want of stamp, 'I’he plaintiff 
brought a suit against ihn.w defendants iitider tho 
following eiruumstancoH : Thu thinl ilefendant was 
tho tenant of a village under the second defendant, 
tho first defendant iMjing the agent and manager of 
tho second dofemlhnt. Tho thinl defendant owed 
the second defendant a sum of money on wiifoiint of 
rent and drew a hnndi on tho plaintiff for R 1,000 to 
be paid to the first defendant or onlor, and ivintain- 
ing these words : “ For which amount f shall deliver 
owT to you grain in that village and ifs hamlets, and 
for which the Dowan (first defendant) will isKtio an 
oriler to tho above effect.” The hiitidi was upon a 
one-anna stamp. Plaintiff, on receipt of this hundi, 
drew upon tho back of it anothiT humli upon his 
mother-in-law in tho following terms : *' On demand 
please pay to Bfahomed liarihamatulla Hhaib, 
l^wan of Vonkatagiri (first dofendant), or to his 
Older, tho witUn-montioned amount for grain to to 
supplied mo by Mr. Ward (thinl defendant) on the 
Older of the said Mahomed Radhamatulla Shaib, 
the Dowan of Vonkatagiri.” This was signed hf 

17 u 2 
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the pleintiff, and beneath hie ugnatuxe was that of 
the mt defendant. The amount mentioned in the 
handi was paid to the first defendant ; the second 
hundi was unstamped. The plaintiff’s case was, 
that the first defendant ontenMi vpon a binding 
engagement with him to deliver, or permit the 
deliveiy, of grain of the value of R1.000, and that 
he failed to fulfil his engagement The Civil Judge 
decreed for the plaintiff. On appeal //ehf, by the 
High Court, reversing the decision of the Civil Court, 
that the second hundi was not admissible in evi- 
de^nce, not being stamped, and that there was no 
evidence of such an agreement as that relied on by 
the plaintiff. ManoMED Rauamatulla v. Ward 

6 Had. 891 

6. B. 17 and b. 16— /nfenfion to 

evade payment of dviy-^ariedietfon. In a suit 
brought in a Small Cause Court to m^ver money, 
being a debt secured by a hissab entered on a leaf of 
a h^tta book, where the defendant objected to the 
admission of the leaf as evidence, because it did not 
bear a proper stamp //ekf, that under ss. Ifi and 
17, Act X of 1862, it was competent to the Judge to 
find, on the facts before him, whether the ab^nce 
of the stamp was owing to an intention to evade pay- 
ment of tho stamp duty, and that no question arose 
for reference to tho High Courtw Raj Chuedbb 
Shaba v. Godiko CnimDi]i Koolal 

18W.&108 

JnirtiffcientHy^ 

etamped doeumml^Procedure^AdmimbilityAn evi- 
dence. The plaintiff sued his elder brother for a 
share in certain family property. The defendant 
raised a question of family custom, and relied on a 
certain deed of release which he said the plaintiff 
had given him, but the existence of which the plaint- 
iff denied. That document was not stamped, 
though, on the face of it, it stated that it was* to be 
stamped. No objection was taken on that score 
to ^e document before tho first and lower Appellate 
Courts, who considered that tho document was a 
genuine document executed by the plaintiff. After 
its production, it had an insufiiciont stamp of two 
annas put upon it. The Hi^h Court, on appeal, left 
the dera as part of tho evidence in the case, but 
qualified its effect and the extent of its operation by 
making it a deed of release releasing so much of that 
which the idaintiff might otherwise claim as would 
be covered by the insufSoient stamp of two annas. 
EMt that the High Court might either have refused 
to admit the document for want of a stamp, or— 
which would be more correot— it might have requir- 
ed it to be properly stamped and the penalty paid 
into Court; but the oourw taken was entirely 
without precedent, without principle and without 
authority. HAHTAnA Nadoowda e. Baswahtrao 
Kadoowda 

16 W. B. P. 0. 88 : 14 Koa L A. 94 

!• , - Bi 99— iVomtMQfp Bofs— Jnleresf. 

A piomisioiy cote is suiBoiently stamped if the 
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stamp covers the principal sum named in the note 
without reference to tho interest. Gobies v. Yomro 
9 B.L. B, O. G. 106 :19 W.B, O. O. I 

9. Promiemjfy nofe 

— Admieeihiliiy tn evideace, A B, by an instrument 
in writing daM 6th August, promiiiod to pay C I> 
“ on demand,” R4, 310-13-3. In tho margin of the 
instrument was wTitten duo ” 30th August,” and an- 
nexed to A B'e signature was the following memo. & 
” Tho sum of R4,3l0-12-6 only, forty-fivo miys from 
tho 5th of August” i/eki, that tho instrument was 
properly stamped as a promissory note payable on 
demand, and ought to havo been admitted in evi- 
dence. Ptf Peacock, promissory note 

payable on demand ought to bo stamped as such, 
notwithstanding there may bo a collateral agree- 
ment between the parties that tho holder will not 
present it for a given time, or if paid on demand 
that tho maker shall be entitle to discount. 
Chandbakant Mookkkjee V. Kartik Charan 
Ckaile . 6B.i:i.B108: 14W.B.O.C,8& 

8. Promieeory nofe 

— Atnbiguity. Whero the wording of a promissory 
noto bearing a one-anna stamp appears to l)o 
ambiguous as to whether it is payable on demand, 
tho 0)urt will take tho evidence of the parties as to 
the intention, and will then becide whether it is 
properly stamped. Under sueh circumstances, the 
Court will take evidence of usage. Bahk ov 
Hinditstak, Cbika, AMD Japam V. Sedgwick 

lind. Jiir.H.B.107 

B. 90. 

See CoaiFROMisB— CoaiPROBnsB ov Suits 
umdeb Civil Fbocedure Code. 

] Had. 917 
19W.B.876 

— Refund of etamp duty 

— ComnneneemeiU of suit, Heldf that, for the pur- 
pose of refund of half stamp duty under s. 26 of Act 
X of 1862, the hearing of a suit in a Small Cause 
Court commenced when proof of the service of the 
summons wiB taken on the day appointed for tho 
hearing; and where proof of the service of the 
summons had been previously taken, it must be- 
considered os taken at the commencement of the 
proceedings on the day appointed for hearing. 
Abiircuamd Jamnadab «. Magoam Ahteu 

4 Bom. A. 0, 170 

- B. 97— to recover on eeeUrud 
only amount covered hy stomp where stamp is euUonal 
Where a written oontjMt liable to on optional stamp 
is put in evidence by the defendants, the jdaintifB 
cannot recover a laiger amount under it than (if 
stated) the optional stamp upon the instrnmm 
would have bron suflScient to cover. In a suit w 
the recovery of money due under a written Bontow 
the defendants admitted that a sum of 
was due to the plointiffi, sabjeet to certain dadn^ 
tions which they claimed to he entitled to set oft 
against the plointiffB* The dafendanta py 

in evidence the written oontraot^ the stamp npoft 
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which wae only Bufficiont to cover the Bum of 
RSpOOO. Hdd^ that^ notwithstanding the admia- 
sion od the defendant, the plaintiffs could only 
recover R0,OOO in the suit Kistnasamy PnxAY 
V, MuNICIFAL COMMISSIONBBS FOB THB ToWN OV 
ILkDRAS .... 4 Mad. 120 

a. 82— -Appeal on eolicalton o/ claim. 

Under a 32, Act X of f8(i2, an appeal relating to 
the valuation of a claim can be entertained by the 
High Court Basoo Mad Fubosh v. Hnnitu 
Pandby 11W.B.470 

- ■ ■ 8, 60, Bub-B. (2) — Juriadktian of 

ColkcUif^-Offenee under Criminal Procedure Code 
(Ad XXV of 1861), M. 169, 171. An application 
was made to a Collector under a 60, sub-a (2), Act 
X of 1802, to replace a damaged Btamp by a now 
one. As it appeared that the stamp had bron tam- 
pered with for fraudulent purposea the Collector 
made over the parties to the MaglHirato for trial. 
Held, that, the document not having been given in 
evidence in any proceeding in Court, the Collector 
was not bound to proceed under ss. 169, 171 of the 
Criminal Procedure Coda Quibnu. OouhMouan 
■Sen • 3 IL L. B. A. Cr. 8 : 11 W. B. Cr. 48 

8oh A, Art. 1 — ^PromiMcry note for 

^ymeiU of grain. An instrument in the form of a 
promissory note for grain should bo stamped, under 
Art. 1 of Soh. A of Act X of 1802, with a stamp of 
the value of one rupea IiACHIRAm Jayasanoji v. 
Ramji bin Shivaji . . 8 Bom. A. C. 107 

4 Art. 8 — Pdithn for a lease. In 

a suit fur payment of rent for use and occupation 
of land, where Iho basis of plaintiff’s claim was for a 
kabuliat, the agreement produced as evidence of the 
contract, not being t^ deed of contract itself, was 
hdd to not liable to bo stamped under Art 3, 
Sch. A, Act X of 1862. Cuooneb Mundur v. Chun- 
DEB Lall Dass . 14 W. B, 884 

Affirming on review s. 0 . 14W. B.178 

1. Art. 4— Agreemcni — Bond. In a 

suit for breach of contract to cultivate and deliver 
indigo, for recovery of the amount specified in the 
contract : — Hdd, that the stamp duty depended on 
the amount of considoration for the undertaking. 
Doylb V. Mundabbb Mundul 

6W.B.aao.Bef:io 

2. and Art. 16— AgreemeiU to 

BttppKy eoUon, An agreement to suppljr cotton in 
contention of a sum of money received should 
be stamped under Art. 4, and not under Art 16, 
Sch. A, Act X of 1802. Samsuddin Sultan v. 
Baiui Bhika ... 6 Bom. A. 0. 161 

1. Art lO^PromiMorif nde^Bond. 

A promisBOiy note, attested hj a witness, does not 
require to be stamped as a bond under Act X of 
1862, ScL A, Art 10. The words in that clause 
** not being a bond, instrument or writing bearing 
the attestation of one or mono witnesses,’^ referred 
onl^ to the preceding words^ t’other order or 
ob^gatioD lor the payment of monqy.’* Also the 
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words *' bearing the attestation of one or more 
witness ” apply only to the words ” instrument 
or writing,” and not to the word ‘t bond.” Glad- 
stone V. Sadoo Churn Dutt 

2 Ind. Jur. M. 8. 208 

2. — Promisaory note. 

In a suit brought by a joint-stork company in 
liquidation against a Connor director of the com- 
pimy, for 1127,30,000 on a promissory note, dated 
the 1st of March, and purixirting to bo paid on 
demand, but with tho wcdnls in pencil ” due 4th 
Juno ” put on it, tho samojjday it was signed, in 
acicordance with an understanding between the 
defendant and tho other directors that they would 
not press him for payments beforu the latter date, 
and signed by tho defendant some days after tho 
day it bore date : — Field, that a onc-anna stamp was 
not sufficient under Sch. A, Art. 10, of Act X of 
1862. Eastrbn Financial Association v. Pes- 
TAN JX CUBSBTJI . .8 Bom. O. O. 0 

8, . Written diredion 

by master to servant for payment of money. A 
written direction given by a master to a servant for 
the payment of money belonging to tho former in 
the hands of tho latter was held to bo not an order 
for tho payment of money within the scope of the 
terms used in Art 10, Sch. A, Act X of 1862, as 
amended by Act XXVI of 1867. Putbulwant 
liAO V. Futtehooddben 

lN.W.Ed.1878,148 

1. Art 12 — Security hondu for 

costs of appeal to Privy Council Security bonds 
for costs of appeal to the Privy Council come 
within Art. 12, Sch. A, Act X of 1862, and ought 
to be execiitoil on a stamp as Ihendn spcci&d. 
SoONJHABEE KoONWUR V. KaMBSSUR PaNDRY 

6W.B.MiB.47 

2. - - Solehnamah ad- 

mitting satisfadUm of decrcfs—PriilioR— Agreement- 
Ad XX VI of 1867, Art. 10. In a suit upon a bond 
for 1140 with interest, the defendant filed a soleh- 
namah admitting that the amount due from him 
was R26 and ancoing to pay that sum by instal- 
ments. Hdd, that the solehnamah was not a peti- 
tion within the meaning of art. 10, Act XXVI of 
1867, but an agreement within tho meaning of Sch. 
A of Act X of 1862, and was liable to a stamp duty 
of 2 annas as for an instalment bond. Manicx 
Ghundbr Roy v. Lallmon Sheikh. Punchanun 
Sircar v. Gunbsh Mundul 8 W. B. UA 

Art. V^PenaUy~-Oldigutian for 

paymerd of money. Where tho parties to an a^rK- 
mont added to die stipulations which it contained 
a provision whereby a sum of money was mode pay- 
able by way of fine or penalty, in the event of the 
non-pmormance, at the appointed time, of the work 
contracted to be done, such a provision was hdd to 
be in t^ nature of an obligation for the payment of 
money, and for the duo execution of work within tho 
meaning of Art 18 of ScL A of the Stamp Act, Xof 
1862, and required an optional stamp. Gollinb «. 
PiWAX SnroH .... SXr.W.46B 
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■ Art. 4S — LeoM — Imlfufiunl pur- 

pnrtintj In enaie rdatian o/ landlord and tenani. 
When a written instrument pnrportcNl to create 
the nlation of landlord and tenant for five yean, 
the i>laintiff’8 (lessor’s) tenun bdng that of a 
miiaaidar, that is, an hereditary tenancy under 
Government, determinable on default in payment 
of the proportion of the Mothco Faisal assessment 
payable for the land i~^lleld, that the written 
instrument was a lease, and was not liable to bo 
stamped, by virtue of the exemption of Art 42, Sch. 
A of Act X of 1802. Saminatiiaiyan v, Samiva- 
thaiyay 4 Mad. 168 

L Art 48 — Sanatl to ffomashta to 

eaUeet renin, A sanad, which authorized a go- 
mashta to coUect rents, and to sue for them, re- 
quires to bo stamped. Such a sanad required a 
four-rupee stamp under Art 4.*l, Sch. A of Act X of 
1808. Baotiit Nandan Thakur v. IUmciiaban 
KarALi 

IB. UB. P. B. 66 : 10 W. E. P. B. 89 

S. Inntrvmeni operat- 

ing as power-of-aUomey. J M executed in favour 
of P an instniment authorizing P to recover, by 
suit or otherwise, from Blessrs. W and N, a sum of 
B22,000 (or thereabouts) which contained this 
clause : " From whatever sum P may recover from 
}V and N he is to pay himself the sum of B8,040 
which is due to himself, and also the expenses ho 
may incur in making recovery, and he is to hand 
over the surplus to me.” Hdd, that the above 
instrument operated as a power-of-attomey, and 
not as an assignment and was properly stamped 
under Act X of 1862, Sch. A, Art. 43, with a stamp 
of R4 PiSTAirji Mancrabji Wahia v. Matchbtt 

7 Bom. A. 0. 10 


Art. li4t~^Deed of partitionr^Eaeh 

sharer's copy of tn tnrirvfiiefit. Under Act X 
of 1862, Sch. A, Art 64, each sharer’s copy meant 
each sharer’s part as exemplidcation of an instru- 
ment executed in duplicate, triplicate, etc. Where 
a document, bearing the date June 1863 and pur- 
porting to bo a deed of partition between two 
brothers, was unstamped : — Held, that it should bo 
stamped as each sharer’s copy of an instrument 
under Act X of 1862, Sch, A, Art 64w Narayan 
lUonuRATH V, Kashinath . 1. Ii. B. 8 Bom. 999 

Boh. Bf Art 11— dfutf for de- 


daraiion of HiU to portion of land paying reom-ue 
to Oovemmeni—^Interesl in land, A suit for the 
decduation of title to a fractional share in a zamin- 
dari wying revenue to Government is not a suit 
for lands forming one entire mehal or a speciho 
portion thereof with a defined iumma : ” such share 
being "an interest in land^’ should be valued 
according to the provisions of note (s). Art 11 Sch, 
B, Act X of 1868. Raj Crukdir Roy v, Chukdxi 
Ghubr Nak .... 8W, B,487 


9 . Ttisie for obtain- 

fSg copy of decree. The rule of circular No. 31, 
dhted Sra October 1864, that the time allowed for 
obtaining a copy of jn^ment or decree shall not 
be|^ to count wl the whole of the requisite pieces 
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of stamp paper are put in, was hold to extend also- 
to plain paper 61cd under the general rule at end of' 
SclL B, Act X of 1862, when the copy cannot bo 
comprised within the stamp paper put in. Ghumuk 
Crowduby V, Au Asim . 9W.B,188- 

8. Suit for resump^ 

tion—'* Bevenue," A suit to resume lands as 
lakhiraj fell in respect of stamp duty under cl. (d),. 
Art 11, &h. B of Act X of 1862. The term " re- 
venue ’* in cL (6) must be road as meaning revenue 
or rent whether to Government or to a zamindar. 
Gopxb Mohur Mojoomdar V, Mackintosh 

9W.B.886 

STAMP AOT (ZZVI or 1887). 

See Court Fees Act, XXVI or 1867. 

STAMP AOT (ZVin OP 1869). 

See General Glauses Consolidation 
Act (I or 1868), s. 3 . 7 Mad. Ap^ 9 

See Stamp Dut y. 

L — Insufficiency of 

stam^ Tho Civil Court is authorized, under Act 
XVlIl of 1800, to receive tho proper amount of 
stamp which should have been affixed on the 
plaintiff’s pottah under the law in force when it was 
exeeutod. Maromed Rijah t*. Collector op 
Chittaoono 

8B,i;i,B.Ap.m: 16W.B.U6 

21 Agreement eaBeeut- 

ed both ta England and India^Lidbilitf to stamp 
duty^AdmissUnlity in evidenee. An agreement 
was first executed in England by D and E, and bv 
Af the senior partner in the firm, and stamped with 
the stamp required by English law for agreements 
executed in England, and it was sutequently 
executed in India by B and C, the other two part* 
nors, but not stampm with an Indian Btampi 
that the agreement was liable to Indian stamp duty, 
and was not admissible in evidence unless and until 
the proper stamp duty and penalty under Act 
XVlil of 1890 were pud. Oakes v, Jackson 
I.laB.lMild.184: 

8, Orders on isnants 

to pay rent to person to whom laniUord has exsButed 
rdease. Orders upon tenants to hold themselves 
responsible to a particular person to whom a release 
has been made their landlord are not documents 
which the law requires to be stamped, and ought 
not to be rejected as evidence oi^ the ground of their 
not being stamped. Bukbhki Kunnen Daix* n 
Thakoobnatk Sai . 96W.B»80' 

1, sl 8^ rob-B. (6)— Bend— 

fton of bond. The deffiiition of the word " bon d’ fa 
tho Stamp Act of 1860 is not exhaustive s the wm 
"includes ’’ in snb-s. 6 of s. 2 has an extandiiM 
force, and does not limit the meaning of the tarm to 
the substance of the deflidtion. In the twe S sr sf 
the pdUUm of Nasibun. Nasdun jn Fwm 
nn^GHOsa . . 
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S. 8 — amid, 

9. — — Emiry of loan in 

account boots. Entrios of Ioann in account booka 
csnnot be treated as bonds within the miMininK of 
Bub-8. (6) of R. 3 of Act XVIII of 1800. Qvebn p. 
Ei'CiDEO • S 2r» TEm ASS 

9L BUb-S. (11) — Conveyance. An 

instrument which purports to convey two or 
more propc^rties for a sum of money, com|)OHcd of 
items doBcribed in the instrument as the values of 
those properties is simply a deed of sale coming 
under the definition of “ conveyance ” in Act XVIII 
of 1860, s. 3. Tho stamp duty, jiroperly leviable 
u|)on such an instrument, should therefore be calcu- 
lated upon tho aggregate sum spccifieil therein, and 
not upon the various items composing that su in. fn 
re Tukaram Hahi Athr . . 10 Bom. 864 

4, Sale-ceriificates-^ 

Coni^nee—Mad, Act VIII of 184S, «h. 35 anti 40. 
Ci*riificates of sale issued under hr. STi and 40 of 
Madras Act VIII of 1865 are not conv^anccs sub- 
ject to stamp duty. . Anonymous. 8 Mad. 112 

6. 8. 8, sub-B. (16)— Zmsc—Con- 

iraet to -pay sum of money in consideration of a grant. 
An engagement by a proprietor of land to (s^y to a 
Hiiiierior a sum of money in consideration of a grant 
of the right to farm dues, in tho nature of revenue, 
is a ** lease ’* within tho meaning of tho (Icncral 
Stump Act, 1869. Collector of 1'anjorb v. 

Hamasamier . . I. L. B. 8 Mad. 842 

0. Second lease 

altering first stamped and registered. After a 
complete lease has been executed, stamfMHl, and 
registered, if another document is pre|Nired and 
executed with a view to alter the fiiHt, and sub- 
stitute new terms so far as tho rent is coni?emed, it 
requires, under the Stamp Act, to be itM'lf stamjHHl 
provided for a lease. Byjnatii Dutt Jha v. 
Pdtsohbb Dobaim . 20W.B.88 

7 BUb-BB. (18) and (26) and Boh. 

I, Art. 10 — Mortgage — Pledge by leiUrs cf 

assignment of property not in esse. M, the manager 
of an indigo concern, appointed under s. 243 of Act 
VI II of 1869, without communicating with A and A, 
mortgagees of the concern, and with only the verbal 
sanction of tho (yonrt, applied to tlie plaintiffs for 
money, and on the 26th April tho plaintiffs wrote to 
M that they would make advances to tho extent of I 
1150,000, upon his assigning to them and giving them 
a first duu^ on the first 260 maunds of indigo to bo 
manufactured in the season, and they enclosed a 
form of assignment for M's signature, which ho duly 
Mgnod, and returned to the plaintiffs on the 3rd 
my. This document bore a 2-rupee stamp. In 
September and October M obtained Arther 
Mvances from the plaintiffs in respect of other 
giving them similar letters of assignment | 
which also bore 2-rupee stamps. The indigo when 
manufactured was claimed by A and B under their 
mortgage, and their claim being resisted by if, who 
jwt up against them the plaintiff's rights under the 
mtters of assignment, A and B brought a suit to 
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enforce tho provisions of their mortgage-deed. In 
this suit the indigo was attached before judgment 
and scMit to Calcutta for sale. Tho plaintiffs now 
sued .4. B, i/, and the holders hir sale to establish 
their first charge in n^spt'ot of their advances to 31 
upon 36t) maunds of thc^indigo on the strength of 
their letters of assignment. Held, per (lAnTii, C.J., 
and MxiTnERSON, J., that the letters of assignment 
to tho plaintiffs weni not mortgagi^s within tho 
definition of the Stamp Act XVII I of 1869, and that 
the proper stamp to be aftixetl to such document 
w'as a stamp of 8 annas. Moran v. Mittu Hirer 
l.Ii.B.9 Galo.68 

8. BUb-B. (96) — Promissory note 

insufficiently stamped — Express contract. A - suit 
on a promissory note payable on demand whieh 
was not stamped was held to have beiui rightly 
dismissed, the note bidng inadmissible as cviden(*e 
with refenmee to Aet XVlII of 1869, s. 3, siib-s. 2.'5. 
/fr-fr/, that in such a ease tho plaintiff, if he recovers 
at all, must do so on the eontnvet actually made and 
not on any impliiri eontrairt. Ankuk rnuNDEB 
Roy CiiowDiiUY r. Madhur Chitniikr (Itiosn 

21 W. B. I 

8 . ■ ■ ■ - - Vrontissory note 

— Bond. The defendant, having iMirniwed H5t> 
from the plaintiff, gave him, on the 9th Novembi>r 
1878, an instrument, wh'ch wiui in effect as follows : 
** B (defendant) writes this riikka in favour of A 
(plaintiff) for ii.W cash p'fsdveil, to be p'paid on tho 
13th NovemlxT 1878 : in tlio event of (hdaiilt, he 
shall |Niy iiiti^riwt at Rl |mt diem. UvUl (Stuart, 
dissenting), thatsiirh instrument was a “ pni- 
missory note within tho meaning of the Stamp Act 
of 1869, and not a bond or an agriHiment nut 
otherwise provided for,’* within the moaning of that 
Act. Bansidiiar r. Bu Ali Khan 

I. L. a 8 All. 960 

10. and 8ch. II, Art. B^Note or 

memorawlnm nchundedging debt — J^romissory note 
— Insufficiently stnmpnldocsment, admissibility in 
erddence of. *rhe plaintiff sedd and ilelivered 
certain goods to the defendant. Tho ilriendant 
gave the plaintiff, in p'SfNud. of the priee of such 
goods, the following instnimcni : *' .Agra, 14th 
November 1877. Due of K, eloth men:hant, the sum 
of R200 only, to be paid next .January 1878.*' Iliia 
insinimtmt was stamp(*d with a one anna aclheshiy 
stamp. Tho plaintiff elaimisl in tho pp'siuit suit fnim 
tho defendant R2()0, and intenwt on that amount 
at 12 per cent piT annum fn»m the 14th November 
bor 1877 to tho date of suit. Held, by Stuart, 
C.J., and Pearson, Oldfielii, anil Straioiit 
JJ.f treating the suit as one for a debt, that 
although such instrument was not admissible 
in evidence as a promissory note, os it was insufii- 
ciently stamped, it w'as nevertheless admissiblo as 
proof of an aeknowlwlgment of such debt Per 
Sfankir, •/., treating the suit os based upon a pro- 
misHOiy note, that such instniment, being insufii* 
ciently stamped, was not admissible in evidonoe. 
Kanhaya Lall V. Stowell I. Iii Bk 8 AIL 681 
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8 u Bikabsi DA8 V . Bhikari Da88 

1. Lb B. 8 AIL 717 

Gofal Geahd Mabwabib 1^ Mobokoom Kooa- 

Bn ... . LL.B.80a]o.814 

and Auab «, Khan • L IX & 7 Oalo. 856 

B. 4— Doettflienl txtemkd tii fcmigfk 

tmikiry. An unstamped instrument executed in 
foreign territory, and valid under the law of the 
plaoe of execution, is admissible as evidence in 
Gourt of British India, provided it does not affect 
any propeorty situated in Britiidi India (ActXVllI 
of I860, a 4). Nabayan Sadashiv o. Bapuji 
Balal .... 7 Bom. A. C. 140 

a 0 — Aecounlt Mid — Initerut — Under 


Act XVIII of 1800, a 9 a one-anna stamp is 
the proper stamp for a document oontaJning an 
account stated, and stipulating for payment of in- 
terest Gibdhab Nabam V. Umab Aju 

LIi.B.4Boxn.8a6 

a IS^AdmiuuminwiUcikiUUe- 


malt and evuknee, Quare: Although there have 
been dooisbns in the l&glish Courts upon the Stamp 
Act which support the contention that a defendants' 
written statement and deposition may contain such 
an admission as renders it unnecossary for the plaint- 
iff to put the written contract in evidence, yet do 
not the words of a 18 of Act XVIII of 1869 pre- 
vent such a contention f Abkub Crundbb Rot 
Ghowdhby V. Madhub Chubdib Ghosb 

81W.B.1 

8. - and Boh. I, Art 14^ and Boh. 

II, Art 26-^AdmissibUitff of unOamped document 
for cdkdeftd purpose. The plaintiff, as adminis- 
trator of A seed to recover ^m the defendants 
the sum of R3,000, alleging that, in February 1878, 
the said sum had been entrusted to defendant Nos. 
I and 2 for investment on D’e account and had boon 
advanced them as a loan to defendant No. 3. 
The defendants alleged that the monev was origin- 
ally the property, not of D but of the plaintiff 
himself*; that ho had made it over as a gift to 1^ 
daughter P, by whom it had been lent to defendant 
No. 8 and that defendant No. 3 had duly repaid it 
to P. In the defendants’ written statement it was 
alleged that the gift to P had been made in the 
month of February 1878b and evidence to this effect 
was given at the trial At the trial, however, the 
defendants also alleged that in July 1878 the j^int- 
iff had executed an instrument of gift of »3,000 
to P and they produced a document, dated 3rd 
July 1878, purporting to be signed by the plaintiff, 
whmby he made over B8,000 to P, of which 
B1,000 was to be held by P, in trust for ^during 
ito life^ and to be paid back to plaintiff on Uo 
death, and the remaining R^OOO wereto be the 
property of Pabeolutety. When tendered in evi- 
dent the document was objected to as being 
wnafrAmpud, and therefore inadmissibleL Hdd^ that 
the document, thouA unstamped, was admis- 
sible in evidence on the ground that the purpose 
for which it was tendered was collateral to the object 
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of the document, and that its admissfon did not in* 
volve giving effect to it as operative between the 
parties to it. Rustohji EnuLm Gboos a CuB- 
bbtju Sobabjei Gboos . L la B. 4 Bom. 848 

8. Bowmenl rc/er- 

rcdtoaahaeia of ouit inadmiaaOde aa being nnMiiind 
^Admiaaibilily of other emdenee. Even if a de- 
ment, is not Mmissible as being unstamped, the 
plaintiff might recover on such part of the case as he 
could make out by other ovidraco (provided it is 
recoverablo with rmeronce to the law of limitation) 
notwithstanding that he had in his plaint refnred 
to such document as the basis of his suit. Noob 
B iBsa a Rumzan . 4 W. B. 188 


al8. 


See Stamp Act, 1879, 8. 20. 

I.li.B.8Mad.848 

a 80. 

See Afpbllatb Coubt— Rejection or 
Admission of evidence admitted 
ob rejected by Ck>uBT BELOW— Un- 
stamped DOCUMENTS. 

LL.B.4 0alo.818 
See Special ob Second Appeax/— 
Grounds op Appeax#— E viDBNoa^ 

MODE OPDEALDTO WITH. 

10 Bom. 408 

L — Ifundi-^Inaufi- 

etenf atamp^Svidenco-^Penalty. Insufficiently- 
stamped hundies cannot be received in evidence 
even on payment of a penalty under a 20 of Act 
XVIII of 1809. Mothooba Mohun Roy a Peaby 
MohunSuaw L Li Bb 4 Oalc. 860 

8O.L.&400 

8. Bond leriiten part- 

ly on one and parSy on another paper^Deflcieiney in 
damp, A bond written partly on one and partly or 
another stamp paper the two aggregatiog the proper 
stamp leviable, was tendered in evidence without 
the certificate required by a 49 of the Stamp Act. 
NeU, that there was a defidonc^ in the stamp on the 
bond, and therefore a liability to the penalty under 
a 20. The deficiency must be calculated to be equi- 
valent to the difference between the value of the 
stamp on one of the papers, and the whole value 
chargeable. Anonymous . 7 Mad. Ap. 88 

8. Laat deed proved 

tobeunalamped. In cases where a lost deed la shown 
not to have been stamped, the Court should lemilre 
the same money to be paid, as if the deed itself 
were produced. Haban Ghundeb Bhoobd a 
Russick Gbundeb Nbooy 80W.B,88 

4. and a, 88— ddsMiita of 

vnekmped doenment on payment of p ene ifih 
Where a Subordinate Judge admitted aDunstaBMM 
document after payment of stamp duty and penalty 
under Act XVIu of 18(M1, a 2^ and endorae don y 
acertifioate that the prpj^ stamp had been IsvM 
but found out alterwira that the original oulem 
was owing to an intention to evade psyaeot of 
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SO and 9l^ameld. 

fltampdnty : — Hdd^ that the certificate wae not ench 
4 B wai contemplated hyn, 20, and did not make 
the document admWbliS and that the Judge 
■oughti under a 22, to have impounded the docu- 
ment and sent it to the Oolloctor. Prosukmo Vatb 
Labibbi a Tbipooba Sooxdubbb Dabbb 

84W.&88 

a S4 and aa. 80 and 44— 

Evasion of stamp law-^Promissortf note not duly 
stamped. That which the Magistrate has to adju- 
dicate upon on a prosecution coming before him, 
under a 24 of the Stamp Act, is whether an offence 
against the Act has been committed, and whether 
the prosecution has been brought before him by 
the proper officer. Any person who makes himself 
liable by committing an offence within the terms of 
a 29 and the following sections, and who is prose- 
cuted by the Collector or other officer duly em- 
powered, may be convicted by the Magistrate under 
a 44. If an instrument called a promissory note 
or other document of that kind and as such liable 
to the duty imposed by the Act is not duly stamped 
the person subject to penalty is the person who 
makes it and not the person in whoso favour it is 
made. The Magistrate of the district should not 
himself try a case in which he instituted the prose- 
cution as Collector. Qubbx v. Nadi Chavu 
P ooDAB 84 W. B. Or. I 

1. B. 88— Documenf requiring anna 

stamp— Etamp affxed subsequently to exeetdion of 
•document, A document which by iaw requires a one- 
anna adhesive stamp to bo affizra must bo received 
in evidence, if, at the time of its being tendered, it 
bears the requisite stamp, even though such stamp 
has been affixed subsequently to the execution of the 
document Bhaubam Madan Gofal v. Ramkaba- 
YAN Gofal .... 18 Bom. 808 

Noob Bibbb V. Bumzav 84 W. B. 198 

Kali Crubn Das v, Kobo Kbisto Pal 

8 C. L. B. 878 

8, — Power to receive 

4n evidenu unstamped note on payment of penalty. 
Under a 28 of Act XVIII of 1869, a Court has no 
power to admit in evidence an unstamped promia- 
:Bory note (payable on demand or otherwise) upon 
the payment of the stamp duty and the penalty 
laid down in a 20 of that Act Dosabrai Kavasji 
e. Khbrbadji Hobmasji . 7 Boiii.O.C.180 

8. Promise to pay 

moMy and grain— Promissory note, A document 
which contains a promise to pay money and a cer- 
tain quantity of grain is not a promissory note for 
the purpose of the General Stamp Act 1869, a 28. 
Muttu Cbitti «l Muttait Cbbiti 

I. Lb B. 4 Mod. 886 

4i *-■ ■■■ — -■ Promissory note 

•^Admissibility in tvidsnee. In a suit brought on 
the following dooument dated 2ffth October 1809 : 
" Whereas I, defendant have borrowed Rl,600 
from you without inteiert without a bond, hence I 
decdaie that I dudl repay, on or before 16th Fafgun, 
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the whole amount as one sum and take back this 
chitta : should I fail to repay the amount in question 
on the above date, 1 will pay interest on the same,'* 
— ^it was objected that, thie document being un- 
stamped under a 3, Act X of 1862, tho Stamp Act 
in force at the date of its execution, it was inadmis- 
sible in evidence, and it was contended for tho plaint- 
iff that it was admissible on payment of tho penalty. 
Tho judge applicsl a 28, Act XVll of 1869. and held 
he had no ^wer to receive it on ]Niyment of the 
penalty. Hdd, that tho Judgo was Isnind to comply 
with Act XVIII of 1869, and was thereforo right 
in refusing to reccuvo tho documonU Held, also, that 
tho document was a promissory ncite within a 28, 
Act XVIII of 1809. Nandan Misskr v. Chatter 
Bati . 13 B. 1j. B. Ap, 88 

8.C. NuNDUK MiSSBR V. CniTTUR Buteb 

81 W. B. 448 


8. — Promissory nolo— 

Insuffciency of stamp, Tho following document 
bearing a onc-anna stamp, was admitted by tho 
Court of first instanco and accepted by tho lowos 
Appollato Court as bearing a sufficient stamp : “ My 
dear sister ilf — Bo it known that H760 on account 
of the former note of hand and R226 of to-day*s 
date, amounting in all to 11976, are duo to you by 
mo. I promise to pay you this sum in two months. 
I am already nogotiating for a loan from anothos 
place; Best assured no harm will como to yous 
money, and for your satisfaction and sooiiriiy this 
note of hand is given to you. Keep this ns a vouches 
and consider the former note of no use. At the 
time of payment this note is to bo ndurniHl to me.** 
Udd, that the document was a promissory mde, and 
riiould havo borno a stamp of 12 annas. Tho defi- 
ciency in the stamp tould not have beim supplied 
when the document was offered in evideneo Mak- 
BUL Ahmad v, Ivtikuarunnissa Beoum. 

7 N. W. 184 


6. - Document an one- 

anna stamp— Admissibility in emdence on paymenl 
of penally, A promissory note upon a ono-anna 
stamp dated in August 1870 provided for the repay- 
ment of the amount mentioned in it on or before 
the 12th July 1871. In a suit ui»n the promissory 
note : — Hdi^ that it was not recifivablo in eviilenco 
upon payment of a penalty. Cuinxa Pxrumal 
Kaicxzb«.Annamal 7 Mad. 801 


L B. 88— ProMCttfibn by CoUkdor— 

Inlenlion to evade payment of stampdufy, ^ A 
Magistrate is bound, for tho purpose of Mcertaining 
whether any and what penalty should be imposed, to 
oonsider whether a person prosecuted under s. 29, 
Aot XVIII of 1869, had any intention to defraud 
by evading payment of stamp duty. Emfbbss e. 
Dwabxahath Chowdhby . I. lii B. 8 Gala 888 


2. - Intention to eiwds 

payment of duty— Donor and donee of deed of gift, 
Intration to eiide payment of stamp duty is not 
an essential ingredient in the offenoe described in 
s.29ofAetXVniof 1869. Held, that the donos 
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under n deed insufficiently stamped was properly 
cooTiotod, but that the donee had committd no 
offence under tho section. Anonymous 

6 Mad. Ap. 6 

- SB. 84 and 41 and Boh. II, Arts. 6 

and 80— CoSoferal iiutrumaU^PoHey o/ Intur^ 
anee^Awignnunt mid re^tranaler by endcrBemeiU. 
A policy of insurance boro threo endorsomenta : 
the first, an assignment of all tho ri^t, title, and 
interest of the assured to the P Bank ; tho second, 
a rotvansfer from tho P Bank to the assured, all 
claims having boon satisfied ; th3 third, an assign- 
ment by tho assured similar to tho first assignment 
to Messrs. BBS ACo. ifeU, by Mabxby and 
Adisui, JJ., that the first and thM endorsements 
wore liable, as collateral instruments under Sch. II, 
Art. 20, of the General Stamp Act, to a stamp 
of one rupee, and that tho second endorsement 
was not chargeable with stamp duty. /fsM, by 
Gabth, C. «/., that none of the endorsements wore 
ohai|[eablo with duty. In ikt molfer o/ Thompson’s 
PdLiCT .... I. Ik B. 8 Oalo. 847 

BB. 8 9 .4 0 — i Vomtssory naU-^Bvi» 

dunce, A promissory note, not payable on demand, 
executed on unstamped paper, was brou^t to a Col- 
lector, under s. 39 of Act XVIII ol 1869, for 
adjudication as to the propsr stamp, who, upon the 
payments provided in that section haviiig been 
mm, made the endorsement thereon provided in 
that section. Hdd, that the irregularity of the Col- 
lector in makmg such endorsement did not render 
such promissory note inadmissjilblo in evidence. 
Gbidhabi Das v. Jaoan Nath 

I.IkB.8All.U6 

b.48. 

See COLLICTOB . I, Ik B. 8 All. 808 

Su MAOISTBATI, JUBUDIOTION OP— fiPB- 
ciAL Acts— Stamp Act, 1869. 

I.li,B.8 0alo.688 

1. Boh. I and Boh. II, Art. U— 

Bond lor fiaynunt of money. The plaintiffs drafted 
^ following letter, dated 6th Juno 1871, and sent 
it to tho defendant for signature : ** I have this day 
sold to you 600 to 700 oases of first quality of hogs’ 
lard of my manufacture and mark, at Rti per case 
of eight tin of ten seers each, or to baser maunds 
nett, as usual, delivery to be given and taken in all 
twelve months, as it is prepared, by instalments of 
forty to sixty casosat a time from my manufactory, 
commencing from this day. Gash on delivery of 
each lot. 1 engage not to sell any hogs’ lard to any 
wrty besideB yourselves, nor to make any shipments 
during the term of this contract without first obtain- 
ing yovi consent in writing, or I will render myself 
liAle toyoundvestoa pewty of R6,000by way of 
liquidaM dahiagee,withont prejudice to your others 
rights. Should I fa^ to deliver the hen’ lard to yon 
according to this contract, and shonra yon fan to 
takedelive^in aiqr month of any of the instalments 
of hogs’ lard when ready and afterlhave given yon 
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noto in writing, you must render yourselves simi' 
larly liable to a penalty of R6,000 as and by way ^ 
^uidated damages.” a%is latter was signed by the 
defendant, and, as the plainUffs alleged, formed the* 
contract between them. The letter core a stamp of 
oneanna. In an action for a breach of the contract. 
It WM tendered in evidence by the plaintiffs, and ob- 
jection was taken to it that it was insufficiently 
stamped and that it required an od valorem stamp as- 
being a bond for the payment of money undf r Act 
Xyin of 1869, Sdi. 1. Hdd, ihat it was adocumont 
which required an 8-anna stamp only under Art. 11 
of Sch. II of th-^ Aot, and the document was admit- 
ted on payment of the stamp and penalty. Robxbt 
AND Gbabbiol V. Shircobb . 7 B. L. B. 610' 

2, ^ Letter aaeigning 

ehoae in action out of British Indio. A letter by 
which a chose in action (a debt) whs equitably as- 
signed ooos not require a stamp where the chose in 
action is not in British India at the time of the as* 
signment. Meojx Hanbraj v. Ramjx Joita 

8 Bom. 0. 0. 169 

1, a. 48, Art. 16— Conveyance^ 

Shares in jmhlic company— ” A mottnf.” No od- 
valorem stamp duty is payable under Act XVIII of 
1869 upon a conveyancs where tha consideration 
oonsistB of shares in a public company made over to 
vendor. The word ” amount ” in Art 16, Sch. I of 
that Act, signifies tho sum total, or amount of 
money, forming tho consideration, and the words- 
** or secured ” apidy only to cases of mortgages and 
tho like, not to an out-rnd-oat conveyance. In 
the matter of Port Cannxnq Land Company 

18W.B.808 

8. - Conveyanfs^ 

Indemnity bond. Where a document, purporting, 
to be a conveyance, and for only one consideration, 
contains word which merely express, though very 
informally, the usual covenants for title which 
every properly-drawn En^ish convoyanco oontaim^ 
those words cannot bo considered as constituting 
an indemnity bond, so as to render the document 
liable to stamp duty as an indemnity bond in addi- 
tion to stamp duty to which it is liable as a con- 
veyance. Anonymous . I. Ik B. 1 Mad. 188 

1. — Boh. II, Art. b^Adfusknent of 

account. An adjustment of account is not admWbls- 
in evidence unless stamped with a one-anna stamp- 
Tabxnby Churn Nandy v. Abdub Rohoman 

SIO.L.B.848» 

8 . Bdkmcc of myondny 

account. In a running account, a balance brought 
forward from the close of a previous year is not to 
bo oonsidmd a new balance requiring a fresh 
stamp ; Act XVIH of 1 869, Sch. U, Art. 6, ntovidliig 
forone stamp only to be affixed in su ch a cBsCb- 
Indra Grand Aswal v. Kalbh Doss Mbrnb 

S4W.&489 

a - - Note ersMBumsM- 

dumbalandiig an account. Onthe9th Ootoberl87ff 
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BolLZr.Art S-eoncU. 

the book containing the aoconntB botween the plaint- 
iff and defendant kept by the plaintiff was examin- 
ed by Gie parties and a balance was stnick in the 
plaintiff’s fisvonr which was orally approved and 
admitted by the defendant In a suit by the jdaint- 
iff for the amount of this balanci on the basis of 
the account book — Hdi^ that, the entry of the 
balance struck not being signed by the dAendant, 
was not a note or memorandum of the kind men- 
tioned in Art 5, Soh. II of Act XVlIl of 1800, and 
did not ^er^ro require to be stamped. Nakh 
Ram V. Bam Prasad L Z«i B. 8 All. 641 

4. //ott-chiMo— Bcrf- 

anee of arcounh. A halk-chiiiat drawn up by only 
one of two parties to a money transaction, and 
purporting to represent the balance of accounts 
between them but not assented to in any way by 
the other party, is not such a document as is con- 
templated by Art 6, Soh. 11 of the General Stamp 
Act, and does not require to bo stampi'd. Koonjo 
Mohuk Doss v. KiuanNA Chukdxr Sraha 

86 W. B. 861 

6. Stamp on enirp 

in iatk-fihitla. When an account in a haih-chitta 
has two sides to it, the one headed ** amount ad- 
vanced ** and the other headed ** amount received,” 
and the amount actually duo on such account varies 
from time to time, and depends upon the relation 
of the amount advanced to the amount received, 
and the signature or seal of the borrower is affixed 
to each entry showing an advance, such an entry is 
not a note or memorandum whereby any debt is 
acknowledged to bo due, and does not require a 
stamp undor Art. 6, Soh. If of Act XVlll of 1809. 
BrOJBNDXR Ck>OMAR V, Bbomomoyx Chowdhrani 
I. Zi, B, 4 Calo. 886 ; 3 O. L. B, 680 

Brojo Qound Skaha v. Golugk Gkurdxr 
Shaba . . Z. Z«. B, 8 Oslo. 187 

Art 6 and Art IL 

See ArPHLLATH Coubt->Rhjegiton or 
Admission or Evidbncx admitted or 
rxjxgted by Court bblow— -Unstamf- 
BD Documbmts . L Zi. B. 4 Oslo. 818 

Art 7 — Bank memorandum — Receipt, 

A bank memorandum informing one of their 
customers that money has been paid to his ac- 
count by a third person, and has been credited to 
that account, doss not require to be stamped under 
Art. 7, Soh. II of Act XVIII of 1809. in the 
natter of Act XVIII or 1809, and of the 
Ungovbnantrd Sbrvich Bank 

LZi.B.4Galo.889: 30.Zib&6e7 

L Boh. ZZ, Art 11— Apresmenl to 

femianmde pkodef for hie services. Where a pleader 
is to receive a remuneration under a special 
agreement contained in his vakalatnama, or in a 
aeparate document, the document containing the 



STAMP AOT (XVZZZ OF 186e)-eoiilrf. 

Sch. IZ, Art 11-concM. 

E- ; and a. 14— AgFccmenf — Bondm- 

When an instrument consisted of tw*o parts the 
ffrst containing a promise to repay with interest 
a sum of R 12-8-0 and the second a further promiso 
to give a quantity of grain : — Hdd, that, as an agree- 
ment, the instrument required a stamp of 8 annaa 
under s. 14 of Act XVlll of 1809 and Sch. II, Art. 

1 1 ; but that, aa a simple money Imnd, it was proper* 
ly stamped with a stamp of 2 annas, and that, if the 
promise abandoned his claim for grain, ho could 
recover upon it the principal sum advancid w'ith 
interest. Chimnaji v. Baku 

Lli.B.4Bom.ie 

A Bond — Agreement 

vdth covenant sounding in damages. An instrument 
oontaining a covenant to do a particular act, the 
breach of which is to bo compensated in damages, is 
not a tend, and requires an 8-anna stamp only. 
Remedies on such an instrument and on a bond dis- 
cussed. Gisborne A Go. v. SuBAif Bowri 

Z.ZI.B. 8 Oalo. 884 : 10 O.Za B. 810 

A and Sch. Z, Apt. 6— Bonds for 

performance of contracts of public works. A 
contract taken by the Department of Publio 
Works for the oxeention of works falls within Art. 
ll, Sch. II, Act XVIII of 1880, and must boar a 
stamp of 8 annas. Where a contractor’s sureties 
give ^nds for the performance by him of his agree- 
ment, the bonds are chargeable with duty under 
Art. 6 , Sch. I. Anonymous . 18 W. B. 868 
6, - Agreement. A 

postscript to a document oontaincwl a stipulation 
that the dofendant should return two promissory 
notes deposited uith him when a certain house was 
given back to him in good onler. //efd. that tho 
document required a stamp of 8 annas und.T Act 
XVIII of 1809, Soh. TI, Art. 11. MnTrr.Aii v. Mun- 
rhook Kuramchand' . L Zj. B, 4 Bom. 888 

8. Becdpl for money 

and stipulating payment of interest. An instrument 
which acknowledged receipt of a sum of money and 
provided for the payment of interest at a spc^cifliHl 
rate per mensem was held to bo an agreement falling 
within Act XVIII of 1809, Sch. IT, Art 1 1 . Fkrrter 
V. Ram Kat.pa Grore 88 W. B, 408 

Soh. ZZ, Art 18— Pouwr of atlcmey 

under Begistration Ad f 1871, B. 3.1, For a poircr-of- 
attomey executed under the provisions of s. 3.T 
(a) of the Registration Act of 1871 (Act VIII of 
1871), a stamp of 8 annas is sufTicient under Art.. 13, 
Soh. 11 of thd General Stamp Act (XVIIT of 1809). 
In re Keshav Kashinatb 9 Bom. 48 

. .. - ^ Art. IB-Sehedute appended to deed 

of stde^oBaieral instrument. A schedule append- 
ed to a deed of sale doc^s not require to be stamped 
under thdproviaions of Act XVlll of 1809. Anony- 
mous 6 Mad. Ap. 88 

1. — Art, 92—Pvwer-of- attomay. An 

instrument authorising a person to rccidve on be- 
half of another such sums as should become due in 
the couBO of the execution of a certoin work Is not 
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an aiB^inment of monej* but a power-of-attomey* 
And if ooTered by a ■tamp of R 8 » whatever may be 
the amount recoverable under iti Bhaovahdas 
K 18 HOBDI 8 V. Abdul Huskn Mahomxd All 

L L. Bi 8 Bom. 48 

8 . Faftalabiaiao. 

Vakalatnama aathorising a {deader to receive, 
during the couree of a suit which he has been em- 
power to conduct, money or documentB receivable 
by his dient in the ordinary course of such suit or 
in consequence of the order or decree <d the Court 
in sudisuit^ docs not require a stanm under XVIII 
of 1860. Anonymous L li. & 8 Oslo. 767 

B.O. In the matier of Aor XXIIl or 1860 

8aL.B.18 

Art. 88 — /adramciii 0 / tmeftr. 

The accused was prosecuted under Act XVIII of 
1860, s. 80, for executing a document on insufficient- 
Iv stamped paper. The document recited Uiat 
“ whereas A and B have sdd to mo 8 gundas 3 
cowries of land under a kobi^, dated the 0 th of 
Joyt 1883, in lieu of a consideration of B606, and 
whereas I have returned to the vendors in all 4 oot- 
tahs of limd worth about R26, and whoieas in lieu 
of the said land the said vendors have given me 4 
cottahs of lecait land hold by them, now I or my 
heirs shall have no objection or oonMt whatever in 
regard to the mutual exchange of lands between the 
vendors and me, the purchaser ; hence 1 have exe- 
cuted this chitti by way of conveyanco or deed of 
exchange which may bo of service when requited.'* 
This document boro a stamp of 8 annas, and it was 
executed only by the accused and presented by him 
for registration. that the document was an 

instrument of transfer within the meaning of Art. 
83, 8 oh. II, Act XVIII of 1860. Ekpbms v. 
Dwabkanath Chowdhby . L L. B. 8 Oalo. 880 

BTAMP ACT (I 07 1878). 

Su Stamp Duty. 

B. 8 , ol. 18— Speet/Ssd |ifoper 4 f. An 

Agkeement was mad 3 between certain persons to 
tmnsfer the future surplas profits of their respective 
trades to a trust jo, in ord ?r that the trustee should 
hold the fund so to be oraatod on certain trusts 
declared in the agreement. Held, that the fund 
Intended to be created under the agreement was not 
"specified properly," within the meaning of ■.* 8 , 
oL 13 of the Stamp Act. Rivbbbnon undxb 

Stamp Aot, s. 46 1. L. B. 11 Mad, 818 

■.& 

8h Pbomissobt Notes, Fobm ot. 

I.L.&16Mad.888 

1. — ^ Haadl sfaiapsd 

wlh adhesive stam^^AdmissibiUlM la stadenes— 
^ Dviif staimpedJ* words " duly stamped " in 

3 of the Stamp Aot signify " stamped or written 
upon paper bearing an impremed stamp." Gn- 
Bom A Go. V. SuBAL Bowu 

I. L, B. 8 Oalo. 884 1 10 a Zi. & 818 


STAMP AOT a 07 1878)-coiifd. 

« ■■■ ■ ■. 8 — eoafd. 

8. — Sub-B. (4)— Bond— PyomtMorp 

note. Where an instrument bearing the date the 841h 
September 1881, stamped with an adhesive stamp 
of 1 anna, and attested, redtod that an account was 
made up of the principal and interest due on a for- 
mer bond executed by the dsfandant to the plaint- 
iff, and that a certain sum was found due at the 
date of the instrument, the defendant promising to 
pay interestat a eertain rate on the sum thus found 
due and pay the principal on demand Held, that 
the instrument was a bond within the definition 
given in Aot I of 1876, and should he stamped 
aooordingiy. Balkbisbna Tbimbak v. Govnro 
Pand Naim L L. B. 8 Bom. 887 

8 . ^ Agreemevl^Basid 

— Zoaii of grain in consideraiion of repaying a larger 
measure of grain. An attested instrument, in which 
the obligor states that ho borrowed a certain quan- 
tity of grain from the obligee and agreed to repay 
it at a future time in greater quantity, is a l^nd 
within the meaning of s. 3 (4) (h) of Act I of 1870, 
although the instrument is silent as to the money 
value of the grain. Whore the value of such an 
instrument was ascertained to ho less than RIO, it 
was held to be ^perly stamped as a bond with a 
■tamp of 8 annas. Maoandas Khemoeand v. 
Ramcbandba HibajI . I. Ii. Bw 7 Bom. 187 

4. . Bond. A exeout* 

od a document^ by which ho promised to pay on 
demand R16 to B. The writer of the document 
signed the document as writer, for the purpose of 
attesting A's signature. Held, that the document 
was liable to stamp duty as a bond. Rb? bbbngb 
UNDXB Stamp Aot, s. 46. . L L. B. 10 Mad. 168 

6 » ■■ ■ — Bond— GoiilfBCf 

for personal service. The defendant signed an agree- 
ment in En^nd with a Rsliway Company whereby 
he oontraoted to serve the Company exolusivdy fov 
four years in India under a penalty of £100^ The 
defen^nt, having come to India at the expense of 
the Company and served it for two years, left its 
service for that of another em]^oyer, alle^ng that 
he had not been fairly treatki by a locomotive 
superintendent Held, that the instmment executed 
by the defendant was an agreement merriy and did 
not require to be stampra as a bond. HadbaB 
Railway Co. s. Rubt . I. L. B. 14 Mad. 18 

6 . Bdiid. Bexeeut- 

ed a dooument, which he promised to pay on 
demand RlO-12-0 with Interest to BB. The writes 
of the dooument and some othm signed the doou- 
ment as witnesseo. Hsld, that the document was a 
bond and liable to stamp duty ns sneh. Rhinn* 

181I.d.U7 
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of the khftta m writer of it merely. Aeltf to be an 
eeknowledment only, and not a bond aithin the 
meaning m s. 3. Bub-e. 4 (6). of the Stamp Act (I 
of 1879). Dulabh Vabmali v. Behmam Jamal 

I. L.B.14Bo]n.611 

I 

8. and b. Bl-~Aekwncledgment of 

Mt in wriHnff—Attestiaion lywitneaHS — Bond, 
Documents which are in form acknoa'ledgments 
only are not converted into bonds, as defined in s. 3 
Bub-B. 4 (b). of the Stamp Act (1 of 1879). merely 
because they contain memoranda as to the rate of 
interoBt at which the loan » made and are attested 
bv aitncBBcB. No document can be a bond within 
the above section, unless it ia one which by ilBoll 
creates an obligation to pay the money. Uiba 
Lal Sircar v, QuRKK-EMrBKsa 

LlAB.82Galo.767 

9 . — - Bond~~-Promi«aory 

note — AUeatation hy witness, A document by 
which the executant promised to pay to the person 
named therein a certain sum of money on a certain 
date with interest is not ** attested by a witness *’ 
within tho meaning of cl. (h) of sub-s. 4 of s. 3 of 
Act I of 1879. merely by reason of its bearing on the 
face of it a statement by the scribe of tho document, 
that the document was correct and was wTitten by 
his pen. Rxfxrxrcb umdeb Stamp Act. b. 49. 

l.Ii.It.l7AU.Sll I 

10. and Boh. I. Art. 6-— Court 

Fess Act, 8ch, II, Art, 1 {hy-Petition to 
withdraw suit — AgreanaU^Bond, A potition. 
stamped as an agreement, having been presented to 
a district Court by the parties to a suit, informing 
the Court that they have entered into an agreement, 
whereby, inter alia, the defendant was bound to 
deliver to the plaintiff oertain wood, and requesting 
that the^Buit might be removed from the file, the 
District Judge impounded it» levied a sum for in- 
sufficient stamp duty and a penalty, on the ground 
that it was a bond, and forwarded it to the (k)lleo- 
tor. Upon a reference made by the Board of Reve- 
nue at the instance of the Colleotoi : — that 
the instrument was not aj;bond. but a petition to the 
Court, requiring a Court-fee stamp. Befebengb 
TTXDEB Stamp Act. 1879 . L L. B. 8 Mad. 16 

IL aiKd8oli.l,Artll— Promtssery 

nole— Bomf— /ffiprcMid AM— impressed sAeef— 
Rule 9}(a) of the Buhs of QovemmsrU of India of 
26ih FArueiry ISSl, By a document dated 8A 
March 1882. which purported to be a promissory 
note attested by three witnesses and written on an 
impressed lable of 2 annas. A promised to pay B 
Dcbre a certain date R135. Hdd, that the dMu- 
ment was a bond and must be treaM as unstamp- 
^ fos the purposes of b. 84 of the Stamp Aot» 
1879. Bj a document^ dated 28rd June 1880. 
■tamped with an adhesive stamp of one anna, 
purporting to be a promissory note attested by two 
witnesses. A piomued to pay BffO to B os ordes 
on demand. BcUf. that the document wasnota 


8TAMP AOT (I OF 187e)-«ofifd. 
a. 8' could. 

bond, but a promissory note. Rbperencb ubdeb 
Stamp Act. 1879 . I. L. B. 8 Mad. 87 

12. and Bub-B. (18)— Bond— Jifoii- 

gage-^Stamp Act, 1879, ss, 7, 26, and Seh, I, Arts. 
13, 44. A grower of sugarcane oxecuteil a deed 
whorebv he borrowed a sum of R25 as “ earnest 
money” and covenanted to deliver to the lender 
on certain date 21 maunds of rab (unrefined sugar) 
upon which ho was to receive a profit of 9 annas 
per maund over and above a price to be thereafter 
fixed at a meeting of grou-ers. Ho further covi*nan- 
tod as follows : ” If the supply of tho rab be less 
than tho fixed quantity, and tho money still 
remains due. then tho said money thus due. 
including tho profits, shall bo paid at the rate of 
B1 per maund ; that in caso of my not supplying 
the rab at all. or selling it at some other placo 
1 will )iay tho whole mount at once, 
inrluding the said profits.** As collateral security, 
ho hypothecated the produce of a field of sugarcane, 
tho value of which was not stated. Iteli, by the 
Full Bench, that tha instrumont was a mortgage- 
deed ** within tho meaning of s. 3. sub-s. (13). and 
Art. 44 (h) of Sch. I of tho Stamp Act (I of 1879). 
Held, bySriTABT, CJ., Straiqht. J., and Brod- 
HUBST. J.. that it was also a ” bond ” within the 
meaning of s. 3. sub-s. 4 (e) and Art. ] 3 of Sch. 1 and 
with reference to tho provisions of s. 7 was ebargo- 
abl 9 with stamp duty solely as a bond under Art. 1 3. 

I the contract being a single one. HAd, by tho Full 
Bench, that tho proper sUmp duty payable on tha 
instrument was four annas. Held by Stuart. 
C,J., and Straight. J.. that in estimating tho 
stamp duty payable on tho instrument, th j amount 
stiralated to be paid by way of penalty in case 
of breach of the covenant to deliver the rab must 
be taken into account. Beference hy Board of 
Revenue, N.-W. P.. If. R. 2 AU. 664, doubtorl. 
and Oidtome v. Svhal Bowri, I.L.R. 8 Calc, 284, 
referred to by Straight. J. Per Stuart. C,J,, 
that for tho purpose of estimating tho stamp 
duty, tho amount secured by the instrument was 
B25. tho amount borrowed, jdua Rll-3. tho amount 
to bo paid to the borrower on the 21 maunds at 
9 annas per maund. and that the additional 
profit. t.e.. tho price fixed at tho meeting of 
growers, not having been ascertainable at the time 
of execution, fell within tho provisions of s. 20 of 
the Stamp Act. and could not have tho effect of 
ad^g to tho stamp duty. Per Ot.dfteld. J., that 
tho amount secured or limited, to bo ultimately 
recoverable under tho instrument, was R25. tho 
amount borrowed, plus R21. tho sum recoverable 
at R1 per maund. in tho event of tho borrowcr*s 
non-delivery of tho 21 maunds ; and stamp duty 
was payable on bis amount In tho matter of 
Gajbaj SiKOH • • L Ia B. 8 AIL 686 

18 , ■■ ■ and b. 23~-Bond~^Inlerest. A 

bond for a loan of BlOO stipulated that the obligor 
diould ”pay twice the amount, including BlOO 
for interest, total R200, in eight ^ars from 1301 
to I30A according to kists given m tho schedule.** 
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Jidif that iho amount fiecurod by the bond was 
H 200 and the bond must bo stamped accordingly. 
A 23 of the Stamp Act (1 of 1870) did not apply to 
the instrument. Sambhu CnANDRA Bbpabi v. 
lOuBHNA Chaban Bbpaiu . L Ii. B. M Gala 179 

14b " “ andBoli. Ip Art. 18 — 3ond^At‘ 

Maiian. A company agreed to pay £220,000 in five 
instalmenta for the cost of constructing a railway, 
•on the terms, among others, that debentures on the 
railway ritould handed over to the company on 
-each payment being made, and that*, in the event of 
the o&er party failing to perform his liabilities as 
to the construction of the railway, the company 
riiould bo entitled to sell the debentures,^ and also 
to recover damagi^s, and also to discontinue pay- 
ments of tile above insUlmcnts. It was also pro- 
vide that the company should be at liberty to 
retain £40,000 as compensation for risk, expenses, 
etc. The agreement was sealed with the seal of the 
company in the presence of two Directors and the 
Secretary. Hdd, that the instrument was liable to 
stamp duty as a bond for £220,000 under Act 1 of 
1870. Rbvkrbngr UNona Stamp Act, b. 46 

I. L. B. 16 Mad. 198 

a. 8 ^ aub-B. ( 0 )— Grder for puynmU 

of moMy of a person nol a hanker. The plaintiff 
agreed to lend money to the defendant for pay- 
ment of his trade debts, etc. Tn pursuance of the 
agreement, the defendant gave his creditors **ohits’* 
for certain suma Those ** chits were addressod to 
the plaintiff, and requested him to pay the amounts 
mentioned therein. Ho did so, and then sued for 
the amount advanced. It was contended by the 
•defendant that the ** chits,” being cheques or bills 
of exchange, were inadmissible in the evidence, be- 
cause unstamped. The court found that the 
agreement the plaintiff was not constitutecl the 
<lefendant's banker within the meaning of sub-a 0 , 
a 3of the Stamp Act, 1879. Held, that the ** chits ” 
•did not require a stamp. Ratulal Rangilda 8 
o. VBUBiiUKnAV Pababhubam 

I. Ii.B.17BoiiLe84 

1. a. 89 anb-B, (9)— Cbntapanee 

—Transfer hy frufflee to ceeiui qw truA^Rdeaae. 
Where three executors of a will purported to convey 

S r deed to one of them, in consideration of a sum of 
10 , a house to which the latter was entitled under 
the will : — Held, that the deed, having been drawn 
in the form of a conveyance was liable to stamp 
dut? as sucIl REnraNCi undrr Stamp Act, 1 870 
I.L.a7Mad.860 

a and BUb-aa. (11) and (19)^ 

Dud of family arrangemeni. By a deed of familv 
arrangementb one brother oonveyed a pergunnah 
and the sum of two-and-a-half lakhs of rupees to a 
younger brother, on condition that the latter should 
release certain family property on which he had 
chdms. Udd, that^ mdeed was neither a convey- 
ance or a settlement nor an instrument of partition 
within the meaning of Act I of 1879 In tts 
moMerefTOM Mahabajak ov Dubbbavoah 

I.L.£,70alo.tl 


STAMP AOT (1 OF WlBy^eoM. 

— — — — a. 8"-€oiifA 

A Conveyance--- 

Ttanaftr of land in pursuance of compromise. A 
transfer of land, in pursuance of a compromise of a 
widow’s suit for maintonanoe, is a conveyance, and 
must bo stamped accordingly. Referkmcb ukobb 
Stamp Act, s. 46 t L. B. 91 Mad. 498 

1. ——a. 8, aub-a. (10)— Z7ada/y stamped 

— Ride 5 (e) of the Qovemmeiid of India. 3rd March 
1882 {aUestalions of plain sheets subjoined to stamped 
documents), ultra vires. Of tho rules, dated 3rd 
March 1882, issued by tho Governor-General in 
Ooundl, under hs. 0, 15, 17, 32, 61, and 66 of tho 
Stamp Act, 1879, rule 6 (e) requires that the part of 
an instrument which is written on plain sheets of 
paper attached to the stamped paper must be at- 
tested by tho parties executing, and the wit- 
nesses to tho document Hdd^ by Kebnak, Mut- 
TUSANi Ayyab, and Bbaedt, JJ. (Tubneb, O.J. 
dissenting), that the rule is ultra viru and inopera- 
tive for tile purpose of declaring an instrument, 
written contrary to the provisionB thereof, unduly 
stamped within the meaning of a. 3 (10) of tho Act 
Per Tubeeb, O.J, — ^An instrument not written in 
accordance with Ibo directions in rule 6 (e) is not 
duly stamped. Retebeece ueoer Stamp Act, 
1879 .... LL.B.8Mad.688 

2. Duly Stampede- 

Document issued without endorsement ruuirid by 
ruks passed and published under ss. 65 and 57. The 
omission of a stamp vendor to endorse on a stamped 
paj^r the particulars required by rule (9) of the 
revised rules published under ss. 66 and 67 of the 
Indian Stamp Act, 1879, by tho Government of 
Madras, with tho approval of the Govomor-Goncnl 
in Gonncil, does not render a document. not duly 
stamped ” within tho moaning of s. 3 (10) of the 
Stamp Aot^ 1879. Reference under Stamp Act, 
s. 46 L la B. 11 Mad. 877 

8, Jnstrument pro- 

fessing to effect a partition ultra viru of the exeeutants 
—Instrument of partition. Persons incorrootly pur- 
porting to be co-owners of certain property agreed 
to divide it in severalty by written documents. 
Hdd, that the arrangement fell wi thin the definition 
of '* instrument of partition ” in tiiie Stamp Aot^ 
1879. Refebence under Stamp Act, 1879 

I. L,B. 12 Mad, 198 

4L - - railniiiiciif d/idu 

damped'*— Rude 5 (6) of the rules made by the 
Oovwnor-Oeneral ta OouneU under Nctifoation 
No. 1288 of 3rd March 1882. The abaenoe of the 
oortifioate required by rule 6 (b) of Gie rnlei, 
dated 8rd March 1882, issued hy the Governor- 
General in Goundl, under ss. 9, 16, 17, 88, 61, .and 
66 of the Stamp Act (I of 1879), does not make the 
document in question not ** duly stamped ” within 
the intention of the Stamp Act (tuMN-E MPMiw 
V. Tbailasta Nath Bsmsl 

I.L.MlSOa]flL88 

A — ■■■- Promissory oote 

»itdUirgiiaUwiaiKlf^e,10,«rUmmc» -SaA 
pnmSmrgiuUwrilttinm i m f ritii i Sitd tf 
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- — — 0. 8— eofifd. 

voltfe htaring (he ward hundi^^—NoU d^y 
itamped-^BuUs by Oovemor^Oeneral in Council 
under s. 9 of Stamp Act—Noii/ication No. 128S of 
3rd March 1S82, mUa 3, 4, d-^Notification No. 2955 
of lit December 1882^ rule 6 A. Tho oficct of Noti- 
fication No. 2966 of tho Ist Docombor 1882, amond- 
ing the rules made by the Governor-General in 
CniiDcil under s. 9 of tho Stamp Act (I of 1879) 
and published in Notification No. 1288 of tho 3rd 
Mnrcn 1882, is not to prohibit all promisHory notes 
•ezeopt those chargeabfo with a duty of 0 , 10 , or 12 
annas bcinf^ written on impressed shoots bearing 
the word ** hiindi.” A nilo which says that certain 
promissory notes shall be written on impressed 
sheets bearing tho word “ hundi ” cannot bo in- 
terpreted as enacting that other promissory notes 
shall not bo written on impressed paper of tho pro- 
prtr value if it happens to boar tho wonl " hundL" 
A promissory note for an amount not oxcoeding 
R 200 , payable otherwise- than on demand, but not 
more than one year after date, and requiring a stamp 
of two annas, is duly stamped if written on an im- 
pressed sheet of the value of two annas, though that 
impressed cdieet bears tho word ** hundi** Radiia 
Bai V. Nathv Ram • 1. L. S. 18 All. 68 

6 . -- 4 and 6 of ndea 

made under s. 9 of the Stamp Act — PromiMory note — 
I/tindi damp. In a suit on a promissory note for 
114,300, which was oxocuted on an improssed sh^t 
bearing an impressed stamp with tbo word ** hundi ** 
at the top and the wonls ** three rupees ** at tho 
bottom of tho impression : — Hdd, that, with refer- 
ence to rules 4 and 6 of tho rules mode under s. 0 
ot tho Stamp Act and dated 3rd March 1882 and 
the Ist December 1882, tho instrument was duly 
stamped " as to tho amount of duty, and was od- 
missiblo in cvklcnco. Bank ov Madras v. Sub- 
BARAYA1.U 1. L. & 14 Mad. 88 

1 . B .89 Bub-B.(ll)— Parfittoii deed 

—Liet of divided properiy-^Agreemeid of divide out- 
dandinge. In a documont signed by wo mombers 
of a Hindu family and attest^ by witnossos, which 
purported to be an account or ust of the share of 
one member of tho family in tho family property, 
it was recited that the parents of tho family wore 
to enjoy certain lands, and that the outstanding 
debts would bo divided at a future date, //ekf, 
that this document was not liable to stamp duty as 
a partition deed. Rbyerkhcb under Stamp Act, 
1879 .... LL.B.7Had.886 

2. Award of arbitra" 

tore far division of family properttp-Wriiten agru" 
nunt to effed division according to the terms of 
the awards effect of^Dwis/ion of the property in 
^ceendty-^Partiiion deed. The oo-shareni in an 
undivided Hmdu family having under a written 
instrument agreed to divide the family property 
•Recording to the terms of the award passed 1^ the 
arbitrate J7ellA that the instrument was an 
■agreement to divide the properi ^ in several^, and 
uras therefore a partition deM within the demiltion 


stamp act a OF 1879) contd. 


8. 8— foa/d. 

in sub-a {II) of a 3 of tho General Stamp Act (1 of 
1879). In re Vasanji Hauibiiai 

L L.R. 16 Bom. 677 

A and a. 86, and 8ch. I, Art. 87 

— Instrument of Partition— Computation of value 
of property. Held, that the wonls tho final iinler ’* 
us^inthe definition of an** inslriiinnit of parti- 
tion ** in Act 1 of 1870 mean not the imler authoris- 
ing a partition to proe(M*c 1 , but the onier pastNi] 
after tile partitiem has been made deelariiig tho 
various allotments of land. Also, that the stamp 
duty charjptablo iindcT that Act on nn iiislriiment of 
partition is chargeable in respect of tho imtin; pro- 
perty sought to be divided, and nut merely in re- 
spect of tlmt portion of it allottiMl t 4 i the applicant 
for partition. Also (hat, for the piir|MisoH of that 
Act* tho value of the propitrty is to be eiimpiiti'd 
with rofnremio to its markjt value and not with 
reference, to the C^inrt Fihw Aet, 1870. Rbfkr- 
ENCB BY Board of Revenue 

I. L. R. a All. 664 

4. ■ ■ and a. 2iB(e) --!ns/rumpnt of 

partition^ Three out of seven brothers, constituting 
an undivided Hindu family, execiitiMl iloeiiments 
whereby each aeknowlcilgofl (he receipt of eortain 
property made over t 4 » him, ** a division of family 
property having been elfecbvl,” and ucknowledgcil 
nimself liable for one-seventh of the debts of ihit 
famUy. One of tho documents containcHl a cdaiise 
to tho effect that tho executant had ni» further claim 
on property of (ho family : — Held, that tbn 
documont should Im stampcsl as instriimcmts of 
partition, each member paying ac^roniing to thu 
share taken by him under the partition. Refer- 
ence under Stamp Act, s. 4(l 

I. L. R. 16 Mad. 164 


1, B. 3, Bub-a (13)^DefinUion of 

** mortgage" — Transfer of Property Art {IV of 
1882). For tho purposo of ascortaining what stamp 
duty is payable on an instrument all^)d to be a 
mortgage, it is nooessary to siw if the instrumont is 
a mortage as definoil in tho Stamp Act, not as 
defined in tho Transfer of Property Act. Queen - 
Empress v. Debendra Kkisbna Mitter 

I. L. R. 87 Oalo. 687 
40 .W.Br. 684 


a. . . Mortgager~~In~ 

demnity bond. An agroomont entered into by tho 
Secretary of State and a salt contractor recitccl that 
the contractor hod depositod coriain firomissory 
notes to secure tho duo fulfilment of the contract, 
and provided that the promissory notes should bo 
returned on the dno fulfilment of tho contract. 
Hdd, that te agreement was a mortgage as defined 
by tho Stamp Act. Reference under Stamp 
AOT,a40 . . . LL.RllMad.89 


Lease— Moil- 

gage. An instrument, therein described as a loast^ 
^ZQOuted in oonrideration of one hundord and 
twenty mpoes, and it provided that the party pay- 
iiig that sum should remain in possoasion of certain 
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8.S— eoMlA 

land for twdve years, bat oontained no proTidon 
fof repayment of that aom ov for the payment of 
rent Edd, that the inatrament waa a naafniotaary 
morteaffe, and not a leaae. Rifibinob uvdbb 
Stamp Aot, a. 46 .1. L. aSlMad. 808 

L B. 8b Bub-a. (16)— Poft^ of 

ifuuranu or tnmorandum of proposed tiMBfotiee— 
Dooomoid OB the face of it not cmUempUUing necee- 
ai^ of any other formal document, A doonmont 
not bdng a more “alip" or momorandnm of a 
propoBod insurance, and mentioning the sum for 
whioh the asanrer deolaros tha name of the ship, the 
Toyage and the premium, and providing for the 
losses being paid on its p^uotion, in conformity 
with certain conditions in the possession of the 
assurers, and lastly, expressly guaranteeing pay- 
ment of losses and claims sotlled under it, and 
which, on the face of it, does not contemplate the 
necessity of any other document of a more formal 
charactw being passed to the assured, requires to 
be stamped as a policy under sub-s. (75), s. 3 of the 
Stamp Act (1 of 1879). In rs Mabibb Ikbubancb 
Cbbtifioatb ■ • • I. Za R. 19 Boxn. 180 

S. and B. n—Pdity of inewranee^ 

UncovenaiUed Service family Pension Fundt stamp 
on entrance certiflBote of. An entrance cortifloate 
granted under the rules of the XJ^venantod Ser- 
Tiee Family Pension Fund is a life-policy within 
s. 3(6) of the Stamp Act for an amount not exceed- 
ing R1,000, and is therefore ohargoable with a duty 

6 annas. Snoh an instrument is not within the 
scope of s. 26 (e) of the Stamp Act Rxibbebcb 
VNDXB Stamp Act, 1879, 8. 46 

LI 1 .&I 9 Gala 499 

B. 8b Bub-a (17)— Rsosipf— Jfemo- 

randum of paytnent-~--Dooiunent containing no 
aeknoudedgment of nayment, A made a payment 
of R22 to B, At A's reqnestb C made a memoran- 
dum in writing to the following effect : R has 
leoeiTed R22,” but affixed no stamp to it He was 
charged and convioted, under s. 61 of the Indian 
Stamp Act (1 of 1879) for not affixing a receipt 
stamp to the memorandum. Hdtf, reversing the 
eonvlotion, that the memorandum was not a receipt 
To constitute a receipt within the meaning iff s. 3 
(17) of the Stamp Act, there must be an aoknow- 
Mmentb either express or implied, of the receipt 
and not a more statknent that monqy was rccoivea 
In re Jaiptabas Habutaban 

I.I 1 , B, 98 Bom. 64 

1. a 8, BUb-a 19 (b)— ffeMemsnf— 

Gift, The word semmenV* as defined in a 3 of 
the Stamp Act, suggests the creation of a separate 
intereat in favour ofseveral persons who may have a 
l^gsl or moral claim on fhe setttor or for whom 
he may desire to make a provision. Hei{l» therefor^ 
that where, because of natural aflbotlon, a person 
bestowed upon his sister and her son certain land, 
the document was liable to stamp duly as a gift and 
not as a settlementb RmBuraB ovdib Stamp 
Act, 1879 . • , LIi.M7MBd,84a 


STAMP AOT (Z OF 1879)-eoiilii. 




— ffnftfcmcuf Gitt^ 

An instrument whetely a life-interest in b. 
created with renminder to the settlor and his heirs is 
a settlement within the meaning of the Stamp Act. 
Rbpbbbhob ubdxb Stamp Act, s. 46 

LZi.B.91Mad.4a9. 


a 6. 


See FowBB-op-ATTOBinY. 

LZbB.28 0alal8T 

; s. 6— Rndofsefneni of consent of 

relative and eo^horer on deed of conveyance-- 
Document completing transaction. The document 
marked A was a document on a three-mpoo stamp 
paper executed by J7 to one V purporting to convey 
to him certain immoveable property absolutely for 
the consideration of R276. (m the same deed of 
sale R, the undivided nephew of the executant, 
endorsed his consent to the sale. HsU, that the 
endorsement of consent and the conveyance were- 
several instruments employed to complete a trans- 
action within the contemplation of s. 6of theStamp 
Act (1 of 1879), and the consent ought to have been 
written on a separate stamp paper of the value of 
one rupee. In the matter of mNMAPA 

Z.Z«.B. 18 Bom. 98 ]: 


1. a 7, and b. 8, Bnb-B. (4), Boh.. 

Z, Artb 6— Rond— Apreemenf with penalty in caseof 
breach. One of the danses of an instament bv 
which one party to the Instrument bound himselfr 
in the event of a breach on his part of any of the 
conditions of the instrument^ to pay the other party 
thereto a penalty of R6,000, being reinrdod as a 
bond,” within the mea^g of Act I cu 1879, snoh 
instmmentb if that clause were not so xegardedr 
being an agreement ohargoable under that Act with 
a stamp duty of 8 annas \—Hdd (Btitabt, 0.J,^ dis* 
senting), that the instrument was chargeable, under 
s. 7 of that Act, with the stamp duty leviable- 
on a bond for R6,000. Per Stuabt, C.J.— That 
for the purposes of that Act, the penal clause in the 
instrument should not bo regarded separatdy as a 
bond, but simply as one of Iho several danses mak- 


only chargaable with a stamp duly of 8 aimas. 
Rbvbbxncb by Boabd ov R^bitdb 

LIaB.9All.664 


Conlrselt 


senercdloans of rko cmasdngUbomd^rmd^^ 
Sixteen persons borrowed a quantt^ of rice hoot 
the plabiUff, and executed to him a bond for the 
debt» showing how mudi rice had been borrowed 
by oedtx of them. They did not bind tiiemodves- 
to repay the entire debt Jointly and seveiBBy. 
Held, that the instrument ibmM be regarded itf- 
comprising sixteen distinot oontcicts, so as to faff 
withm the perdew of s. 7 of the Stamp* Act (1 d 
1879)» and should be stamped acooidiiig^t Sba- 
budxm Mahombp e. HnurAX Rajitix _ 

LL.B. 10 Bon. 4 r 


PMA--Mortgag$!^^ M»lii,tnniMntwbfci> 
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thftt A WM indebted to A in tha sum of two lakhe 
of rnpeee, and that A had taken a froeh loan of 
R2i0OiOOO fiom £, the former leased certain mon- 
uhe to the latter for a term of twenty years, at a 
yearly rental Rl, 40,000. It was promed that, 
from the rent of each year, a Mrtion should be de- 
duoted in payment of A’a dA>t to A ; so that in 
this way the whole debt should be paid by a series 
of instalments extending o^er the term of the lease. 
The instrument also contained the usual clauses 
found in pottahs. On the question what was the 
proper amount of stamp duty leriable on the docu- 
ment : — ffeUt that, though the arrangement intend- 
ed to be effected was partly a lease and partly an 
usufruotuary mortgage, yet the instrument came 
within the provisions of s. 7, para. 2, of the Stamp 
Act, and should be stamped as a mortgage only. 
In the matter of a reference from the Board os 
Rxvknuk ubtoxb 8. 46 os THi Gsvibal Stamf 
Act. Ex parte Hill 

L L. B. 8 Oslo. 264 : 10 O. li. B. 88 

4. - ■ Leaee and morf- 

gage eomUnned in one doeumeni-^tamp Act (/ of 
1479), a. 4, evb-e. {IS). A samindar leased certain 
land in his village to some oultivators at a rent of 
R366 per annum in cash and of certain cart-loa^ 
of straw and grass, by a document which also con- 
tained an agreement by the lessees hypothecating 
certain otbei property belonging to wem for tiie 
pnipoae of securing the payment of the agreed rent, 
ana for the performance of the agreement for the 
delivery of the other articles. Hdd^ that the 
document above referred to should be stamped as 
a mortgage-deed according to the definition con- 
tained in 8. 3^ snb-8. (13) of Act I of 1879, apd also 
that it fell within the second jparagraiA of s. 7 of 
the above Act. Ex paHe HiU^ L A A. 4 CaU. 
294^ referred to. RxriBXVcs uvdsr Stamp Act, 

S.J49 .... I.L.B.17A11.66 


6. and Art. 64 — Rekaee — 

Annuity. J and 8 passed to their brother E an 
instrument which set forth (1) that J and 8 relin- 
quished their right to certain property in favour 
of E : (2) that E was to discharge certain debts ; 
^ (3) that E was to pay to J and 8 an annuity. 
uAdt that the provisions in favour of J and 8 were 
s mere recital of the consideiatioa moviim from E ; 
that no interest was created in fiivour of J and 8 ; 
sndthattherefore the instrument should be stamped 
•s a release only. EkhathS. Gowhdi «. Jaqoav- 
hath S. Gowkde . I.IaB.e AIL 417 


8. InAmmani fslsf- 

jsg fo “several dUHndt inaffers 47oiisiideiufm 
ter team hetug renf payMe each mmdk and one 
moM e ren$ payaNe in adaanee to be repaid of 
end of term, mere the consideiatioa fos a lease 
omM partly of rant to be paid each month and 
Pmy of a sum equal to a month's rent paid in ad- 
jam sod repayable at the end of the lessee the 
mstnimsnt relates to only one matter, namdy, 
the leas^ and li not ohaigoable with duty as an 


BTAHP AOT (I OF 1878)-ei»fifi. 

— « 8.7— coNeU. 

instrument 'dealing' with teo distinct matters." 
RsPRanroi ukoxr Stamp Aot, s. 61 (1) (1962) 

Lli.IL26Mad.47a 

-- 8.10— AMndi. Ahuiiclifora sum of 

R380. payable othorwiso than on demand, cannot 
bo stampoil with an atlhosivo stamp. The words 
“ drawn or madet out of British Intiia ’* in cL (ft) 
of B. 10 of the Stamp Act of 1879 apply to the 
entire clause. Dbvaji v. IIamakuihtkiah 

I.Ii.R.2Mad.l78 

a. 11— IJ of tm, e. 12 (4)— 

Adhenve etamp — Cancellation. The mere drawing 
of two parallel lines without moreover a receipt 
stamp affixed to an instrument does not have the 
effect of cancelling it “ so that it cannot bo used 
again** within the meaning of tho Stamp Act 
Yirbhaorapa V. Bhimji (1904) 

LIi.B.28Bom.482 

7 ^ 8. 11 and 8a 81, 62— iiMfrumsnf 

r^uiring to be damped before or at time of sseeic- 
tim — Non-eaneeUation of adheeive sfamp— Aane- 
tion to proeeeution. Tho first paragraph of & 11 of 
tho General Stamp Act (1 of 1879) applies to cases 
in which tho instruments chargeable with duty may 
be stampeil after execution. A bill for the month- 
ly salary of a Government official was sent to the 
treasury for paymenL when it was discovered that 
the ono-anua receipt stamp affixiHl thereto was not 
canoellod, and a prosecution was thereupon insti- 
tuted bv the Collector against tho official in ques- 
tion, who had executed the instrument, under s. 02 
of the General Stamp Act. Tho accused was con- 
victed under that section by tho Deputy Magis- 
trate, and tho District Magistiaio on appeal, holding 
thaL upon the evidence^ tho conviction should have 
boon for abetment and not for tho princi|ial offence, 
altered the finding accoi^ngly to a conviction under 
B. 109 of tho Fhnal Code, reoci with ss. 11 and 02 of 
the General Stamp Act. Hdd, that tho receipt U> 
the salary bill in question was an instrument which 
was required to oo stamped before or at the time 
of execution, and was not of tho kind contemplated 
by the first paragraph of a 11 of tho General Stamp 
Act ; that consequently there was no abetment of 
any offence under ss. 11 and 02 of tho Act ; that 
tho offence which appeared to have been oommittid 
was one under the second paragraph of a 01 ; but 
that, DO sanction having boon given by tho Collector 
under a 69 for a prosecution under a 61, it 
was not advisable to interfere further than by set- 
ting aside the conviction and sentenca Qvxxn 
Empbib8 «l Rabat Au Khav 

I. Ii. B. 9 AIL 210 

8. 12 and 8. 7— Goafrael by prm- 

eipalandennlyoneamedamp paper,bui eeparaidy 
wriUen^WrUingontkereuerM of a damp paper— 
Qaeanmnd n/dificalUm under the Stamp Act, force 
of. In a bond engrossed on a stamp paper of suffl- 
ment valuer and dated the 19th April 1879, the 
contract of the principal was written first, and after 
his signature followed the contract of tho surety^ 
sigDedW the latter. The document commenced on 


VOL. V, 
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'■ A IS ciowfA 

the aide other than that on whioh the atamp woe 
impreeaed, and terminated on the side impreiBed 
with the itampi The stamp was not in any way 
defaced, nor was the paper so written os to admit 
of the stamp being used oMin. Hdi, that the 
bond constituted only one mslrument, and was 
properly stamped, not being open to objection under 
ss. 7, 1% 18, and 14 of the Stamp Act, 1870. The 
construction of the words “ on the f^ of the in- 
strument," uaedin a 12 of Act I of 1870, eonsidered. 
Qumn ; Whether certain Government notifications 
—to the effect that an instrument^ commenced on 
the side of the paper other than that on whioh the 
stomp is impresBod and completed on the side on 
which the stamp is impressed, is, under s. 12 of Act 
I of 1870, to be treatra os unstamiMd, and prohi- 
biting writing on the reverse of an impressed 
stamped paper— are vUra vires os beina more 
stringent tnan, and therefore inconsistent wiu, that 
Act f DowLaniAM Habji vl Vitbo Radhoji 

I. L. A. 5 Bom. 188 

L A IS— Alii on bond— dVamvb iufi* 

eitnciff of. A bond stipulated that for tho con* 
sideration of a loon of RSO the debtor should deli- 
ver to the creditor on a future day " 800 arris of 
grain valued at RIO per 100 arris." The bond was 
engrossed on an 8-anna stamp paper. In a suit on 
the bond for the recovery of 8(fo arris at 4 arris per 
rupee or its pricey R200 ifeid, that the bond was 
adequately stamped. Bhaikab Ghundra Chow- 
OHU «. Auk Jak X. L. 3EL 18 Calo. 868 

8. — — — and a 84— Jfonep-bond— En- 
dorssmenf of Irtnufer. The endorsement of transfer 
written on a simple mon^-bond duly stamped re- 
quires a stamp, and can be stamped under s. 34 
of the Stamp Act, Prauad IiAXSRiffAinuv v. 
VrrBU I. Ii. R. 17 Bom. 687 

- - A 16 and ba 11 and 84 — Hundi 

^Eteeidumr’-^mp afixei ai time o/exeeution and 
ouheequenUy eaneeUed on delivery of hvndi^Evi- 
denes, admiaaibility of, Wliero a hundi was 
written by the defendant and stamped him with 
a one-onna stamp which was left uncancoUed, and 
the hundi was subsequently taken by him to tho 
plointifi's son who received it from him*and at the 
time of receiving it oanoolled the stamp by writing 
the date across it : — ReU, that the hunfli was duly 
etomped under as. 10 and 16 of the Stamp Act ^ 
of 1870) and was admissible in evidence. If at the 
time of delivery, which completed its legal character 
the hundi was stamped, and if the cancellation 
took place at that time os part of the same trons. 
action, it was sufficient A deed is duly stamped 
If the stamp is affised and oonoelled at the time of 
oiecution, or if having been at any time previously 
affixed, it is oanoellM at the tfme of execution. 
When applied to a document the term " execution" 
mesas ttm lost oo^ or series of acta whioh completes 
ft It mi^t be defined os formal oompIetioA 
The contract on a negotiable Instrument until 
dsUveiy Is incomj^ and revooahia Until deli- 
weBy» a hundi is not dotlied with the tTssnnfisl 


stamp act (I OP 1878)-csiifi. 


bharooteriatica of a negotiable instrument Bka- 
WAVJi Habbbok vl Dbbji Punja 

l.Ii.B.18Bom.686 

2. «« Stamped ol ilfi 

time of eMe«lum"-Aaiap Act 
Affixing and eanedling Aamp imimediaidy after 
eignaiaro^LeUere Paieid, cl. Id—PaH of the 
cause of aetUn^Promieeory note paydSle in 
Madrae or Sscufufarabad— Paymails of iidereel in 
Madrae-^uriedietion, A promissory note was 
executed in plaintiffs favour at Visianogram, pay- 
able in Secunderabad or Modroa Payments of 
interest due on tbe note were mode in Modroa 
Tho note was signed first, the stamp having been 
affixed and cancelled after signature, the acts 
being practically simultaneoua Leave to sue in 
the High Oourtlmd been obtained under clause 18 
of the Letters Patent : Rdd, that part of the cause of 
action hod arisen in Modroa HeU, slso» that the 
note was stamped at the time of execution, within 
the meaning of a 16 of the Stamp Act (1 of 1879). 
SuBU Mull a Hudsok (1900) 

« I. L.B.84MWL(M9 

1. A S4--CsiiMpBiice— UoasMcrsMsa 

^AgreemmU to pay aseeeemeni until tranefer ie 
made in CoOeeUnre ho^te-^Bdinguiehmext of titte 
by mortgagor lu favoar of mortgagee. Where under 
on instrument a mortgagor relinquished his title 
to the mortgaged prop^y in favour of the mortga- 
gee and also agreed to pay the Government oanss- 
ment until the transfer of the land to the name of 
the mortgagee purchaser in the Collector’s ^ks^— 
ifeU^ that such an instrument was a conveyance ol 
whidi the amount of the consideration calculated 
according to a 24 of the General Stamp Act (I of 
1879) was the oririnol mortgage amount^ pfoc the 
amount mentionodf in the instrument. HeU, also, 


that the instrument was an agreement to gnj aa se M - 
ment until tho land oonve^ was tronsforred m 
the Oolleotor’s books, and os such should bear m 
additional stamp for an agroementt namely, eig^t 
onnoa SoffAVATA vl Shivapa _ 

L Ik B. 15 Bom. 676 


8. aiidBoli.I,Art, 16-Csfft^ 

of eaU, The stamp duty payable on a oertificBts 
of sale is governed, not by a 24, but 1^ Art 16f 
Sch. 1 of AeStamp Act, 1879 l EemMs; That wta 
property is merely sold subject to a mortgage, it Is 
not sold" subject to the payment "of the 
debt within the meaning of a 24 of that Act 
RivuBmrcB uhdbb Stamp Aot, 1879 * ^ 

Llk&6]lad.lS 


a 

Kfiea U P ro p a iy iMmiMt* 

-Trmtftr of Pnpeitg Att [IV ilW)b [ 
[<), . <5. Wun propwty i. aoU •abj.rt ^ 
mortgage or other chorgA the payment « 
mortgage or charge forma, under ordinaiy iwomn* 
itanoea no p^ of the consideratta-moiity forw 
Burohosa The stamp duty payable a noouBim 

wnvqyfogsuA a property 11 on fldeslmwa ^ty^ 

dm amount of tbs monqy paid is eonsMc sai mn nw 
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8TAKF ACT (I OF 1870)— mM. 


8TA1KF AOT (I OF 1878)-€oiifii. 


■.84— eoiaA 


8.24— cofislA 


the aele^ /■ (le matter o/ Act I of 1870. Jn tke 
matter of a releretue h the Board of Brvrnur 
L L. B. 10 Oalo. 08 : 18 O. L. & 164 

A - ~ OeriipeaU of edU 

^Punhoee-numey. Glaims on property admitted 
by the mrtieB or eatabliehed by a decree of a Court 
■Could be ontorod in the certificate of sale and be 
computed aa part of the purchaao-money in aaoer- 
taining the amount of tho atamp duty leviable on 
the certificate of sale. Other claims would neither 
be entered in the certificate of aale nor computed 
aa part of tho purchaao-money. It ia tho duty of 
the piirchaaer to provide the atuina In re 
Ramkribhna . • I. L. B. 0 som. 47 

A and 8oh. I, Arts. 16 and 81 I 

Certificate of eaU of property eM by public awiirm 
under order of CotutCale eubfeet to mortgage 
or Ueor-^Mortgage ddbi—lntefett — ConaideratioirL 
Whore a oertifioato of aale, granted to tho pnrohaaor 
of property aold by public auction under an order 
of Court haa expreauy act out that ouch aale is 
made aubject to uie mortgage right of a thiid party, 
tho principal sum (but not the interoat) duo at the 
time of the aale on auoh mortgage ia to be doomed 
** port of the oonaideration in reapect whereof the 
tranafer ia chargeable with ad vedarem duty ** nnder 
a 24 of tho Stamp Act ; so that the wholo oonai- 
deration in rcapoot of which such aalo ia, under 
Arta 10and21of Soh. lof that Act, liabie to atamp 
duty ia the sum of tho purchaao-money and the 
principal money so due on tho mortgage. The cer- 
tificate of sale therefore, whenever it is poaaiblo, 
should set out tho exact amount that is due, at tho 
time of tho sato, in respeot of the principal sum 
^ured by tho mortgage. tteuMe : It is otherwise 
if tho mortgage be only rooitod in the proclamation 
of sale, and not expressly set out^ as an oxistiim 
incumbrance on the property sold, in tho certiC 
cate of aale. Arrears of interest due on tho mort- 
gage are to be excluded firom such calculation, sinoe 
a 23 of the Stamp Act — ^which enacts that where 
intoroat is expressly made payablo the forms of 
tho instrument, su w instrument shall not bo charge- 
able with duty higher than that with which it 
would have bm miorgeable had no mention of 
intorest been made therein *’ — applies as much in 
this ease as if the document of tranJor, on which 
the stamp duty was to be caloulatod, hod been tho 
dowment itself which stipulated for the payment 
of interest Naoindas JayoHAVo v. Halalkiiorr 
Kathwa Gbusla L la Bi 6 Bom. 470 

6. - Mortgage lien— 

Ceriifieaie of sale— Aale in eMCulibn of deeree, 
Where prop^y is sold at a Court-sale subject 
to a mortgam uen, the stamp np>n the certiflmte 
y mle ahould oo ver tho amount for which the pro- 
perty was sold, as well as the amount of the mort- 
me lien reserved. Nagindae Jeyehand y. BoIsI- 
gore Naihwa Gfteeifo, 1. L. E. 6 Bom. ifO. 
followed. Kaisub Khar Murad Khan o, Ebra- 
bdi Khan Musa Kban . L la & 18 Bom. 088 


7. - - and Bch. I, Art 08— Sale 

of leaeehM property— Beint reeerwd mat UaMe 
to ad wdorem dutyCtampdvty leviable oiUy on 
the aduid eoneideriUion-money— Stamp Act (// of 
1899), M. 24, 28, Seb. I, Art. 63. attain leasehold 
prowrty demist by the Secretary of State for India 
to me original losscc for a term of 099 years at the 
yearly ront of R39-11-0 was assigned to tho trustees 
of a charity for the sum of 111,02,000. the triistoos 
covenanting on their part to pay tho ront reserved 
by the original loaao. Tho dood boro a stamp of 
tne value of Rl,020, Rl,02,000 having boon asaumod 
to bo tho oonaideration for the transfer. The 
Collector of Bombay referred to tho High Court 
the question whether, under a 24 of tho Stamp Act 
(II of 1899), tho payment of tho ront reserved 
by tho dood should not bo taken as part of tha “ con- 
sideration '* in respect whereof tho transfer was 
chargeable with ad valorem duty. Udd, that the od 
valorem duty was only payable on tho consideration 
actually mentioned in tho conveyance (viz., tlio 
amount of tho piirchaso-monoy. RuniiRNai 
UNDRR Stamp Aot, 1899 . I. L, B. 84 Bom. 867 

■. 88 . 

See Mortoaob Bond . 8 O. W. N. 667 

1, .Leaeei— Amount of 

rent for firtt year unaecertainMeOamp Act, 1869, 
A 19. When tho amount of ront payable for the 
first year cannot bo ascertained in orier to dotor- 
mine tho proper stamp under Sch. I, s. 19 (() of the 
General Stamp Act, 1809, for a leoso, and more rent 
is recovered tnan tho stamp aflSxod warrants, tho 
right to recover tho rent duo for the subsequent 
years is not alToctod. In such a cose sulliciont 
effect is mvon to a. 20 of tho Stamp Act, 1879, by 
limiting mo amount rccovorablo for tho first year 
to tiio amount which the stamp will cover. 
CoLTiUOTOR or Tanjoru V . Rabiasamirr 

I. L. B. 8 Mad. 848 


8. Act XXXVI of 

1860, e. 14— Meaning of word “ daimaXde ’* — Morb 
gage to eeeare future advances. Tho word “claim- 
able ** in a. 26 of Act 1 of 1879 means “ claimable 
in a Court of J ustice.** A mortgage-bond, intended 
to secure future advances up to tho sum of R 10,000 
at a time, was exeonted on a stamp paper of ROO, 
and under it altogether moro than R 10,000 was 
privately realised by the mortgagee on different 
oocaaiona. Hdd, that there was nothing in a 26 
of the Stamp Act of 1879 to prevent the mortgagee 
from Bning to recover the balance of tho debt due 
on the mortgage. Harbndba Lal Boy Ciiow- 
dhrt fi Tarini Charan Chakra varti (1904) 

LI..B. 8X Oalo. 807 

fl.8L 


See Debtor and Creditor. 

LL.B.18Mad.86 


E. 84. 


See Promissory 


Notes, Form or. 

I. L. B. 6 Galo. 646 
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BTAHP ACT (I OF lETOl-coiiM. | «TAMF AOT (I OF 187e)-«MiU. 

s. 84— omtf. » ■. 84— eMAL 


L Ufukimpid “jw- 

miswry noU ’* execiUed whin Stamp Adf ISSSt woi 
in fcru^AdmiMibiiity o/, at a ** hand ’* on paymmU 
of pnMy. An ioBtrument which comes within the 
de&iition of a promiiwoTy note in the General Stamp 
Aotp 1860, and is not duly stamped accordbg to 
that Act (which was in force at the date of its exe- 
cution), cannot be admitted in evidence upon pay- 
ment of penalty under s. 34 of the Stamp Act, 1870, 
on the g^und that it falls within the deBniiion of 
a bond in the latter Act The levy of a penalty 
authorised under proviso {1) of s. 34 of the Stamp 
Aot» 1870, implies a punishment for neglect in 
failing to affix the proper stamp at the time of exe- 
cution. The word “ chargeable ” in the above 
proviso means chargeable under the Act in force at 
the date of the execution of the instrument Na- 

BATANAV CnXTTI V. KaRUFPATHAM 

LL.B.8Mad.251 

S, Undamped trana- 

fir of mortgagu'a intereet, effect of~-~Bi~franefef of 
intered^Award, effect of, an tfanefer-— Undamped 
inalfvment, admieeibUUy of, in evidenea^Finmng 
of fad based an eonjeelnre— Fraud, On the 17th 
September 1800 0 gave Z an usufructuary mort- 
gage of certain immoveable property to secure the 
repayment of R7,101, purporting to bo advanced 
by Z. As a faot^ only &2,^1 of that amount were 
actually advanced by S, the balance 114,800, being 
advanced by if. In 1808 Z sold Gie mortgagee's 
interest in the deed of mortgege to if for R2,301, 
the transfer being by endorsement and not being 
stamped. In April 1809 0 transferred a portion <3 
the mortgaged promrty to A. In September 1809 
Jt sued to have snen transfer set aside, claiming in 
virtue of the deed of mortgage and tto transfor 
endorsed theieon. On the 2£d Ifoptember 1871 
the Court of first instance refused to receive tte ‘ 
transfor by endorsement in evidence and to pro- 
ceed with the suit, because such transfer was not 
stamped. On the 20th April 1872 Z executed a 
stamped transfer of the mortgagee’s interest in the 
deed of mortgage in favour of Jt. It, treating the 
order of the 23rd September 1871 as an interiocu- 
toiy one, presented the instrument of the 20th 
April 1872 to the Court, and prayed that it would 
proceed with the suit. The Court proceeded with 
the soitk and gave R a decree, lids decree was 
reversed hv the Court of first appeal, on the ground 
that that instrument did not cure t^ defect of the 
transfer by endorsement, and that the order of the 
23rd September 1871 was final. The decree of the 
Court of first agpeal was affirmed by the High Court 
in June 1878. Tneren^n R made a criminal charge 
against Z of cheating in respect of the tnuDifer 
endorsement. This cham was eventually drof^ied, 
and was followed 1^ a reference to arbitration R 
andS. According to the agreement to refer, which 
was dated the 17th August 1874 tiie diqpute be- 
tween the parties was whether R diould return the 
deed of mortege to Z, and Z return the R4801 to 
R or not ^ arbitrators made an award, whkdi 
was dated the 18th August 1874 which directed 


inter atia, that R should return the deed of mortgsgw 
to Z and Z return the B2,301 to It, The deed waa 
returned to Z, but the money was not returned to- 
ll. In 1875 Z applied, under Regulation XVII of 
1800 to foroeloso the mortgage. In 1880 the mort- 
gage having been foreclosed, S as Z's representative- 
sued for proprietory possession of the mortgaged 
property. Ine lower Courts hold that all the Acts- 
of R and Z subsequent to the disposal of IPs suit 
of 1809 were fraudulent and collusive, and done with 
a view to evade the stamp law, and the person 
actually interested in the deed of mortgage was R" 
and not S, and on this ground, as well as on other 
grounds, dismissed S*s suit. Per Stbaioht, J. — 
That the transfer by endorsement of the deed of 
mortgage, notwithstanding such transfer was not 
stamped, transferred to it the mortgagee’s intorost- 
In the deed ; that such interest could not be re- 
tramderred to Z except b^ a formal instrument 
stamped according to law, inasmuch as any other 
mode of le-transfer would leave Z under the same- 
disabilitios as regards the stamp law as it, as any 
suit instituted by Z would, strictly speaking, be 
based, not on the deed of mortgage, but on m re- 
tranito ; and that therefore, nndier these oiroum- 
stances, and having regard to the fact that Z had 
not returned the B2,301 to it, Z aetnally, though 
not ostensibly, based his roit upon a le-transfer of 
the mortgagee’s interest in the deed of mortgage, 
which was not stamped, and for which he had not 
given any consideration, and consequently his suit 
was not maintainable. Also that the award could 
not alter the effect of the transfer endorsement. 
Per IIahmood, J.-^That the lower Courts were not 
justified in th^ findings as to the fraudulent and 
collusive nature of the acts of R and Z after the- 
diiposal of IPs suit of 1809, or in finding that the- 
person actually interested in the deed of mortgage- 
was R, and not Z, such findings being based upon 
pure conjectures. That the unstamped transfer bp 
endorsement was inadmissible to uow that Z had 
transferred his interest in the deed of mortgagee to- 
ll, whether R or the mortgagor widied to use it in 
Older to show that foot, and consequently Z must 
be still regarded as the person interested in the deed,, 
and 8 was therefore entitled to maintain the suit. 
Shakkab Lal V. SuxHBAir . I.Ii.Bk4 AU.4ra 

8, — Promissory neU 

^Acknmdedymeni. The plaintifE sued ^ 

documents, signed by the defendant, eabh'Mrinft 
a one-anna stomp, in one of which a sum of B208 
was stated to bo “ due to you, and ^ 

10th July," and in the other a sum of B615 
mention^ “ for which J give yon this wntlM, the- 
■ whole amount of which wiD be paid up in niU on 
the 8id Afegust" Hdd, that the documents wm 
not mere admowfedgments, but promissoiy notoj, 
nod bring payable otherwise than on dqma^ wsro 
not sufficiently stamped, and oonseqneniy not 
admissible in evidence under a 84, AM I of 1879» 
Mahicx Gbuhd V. JonoovA Roes 

Z.L.&80nlAM» 
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■ 8k 8A cotUdt 

B.C» IfAHlOK GkUND VL JoMONA DaSS 

70.Ii.Bk68 

4. > — ■■ - AdniisnbUiiy in 

e.videne&-~Evidinu aa fo time uihin aiamped. When 
a document^ which under the etamp laws requires 
to be stamped, is tendered in evidence, the only 
•question for the Court is whether it boars a proper 
stamp at the time when it is tendered. The Court 
is not bound, nor is it at liberty, to allow the parties 
to go into evidence to diow at what time the docu- 
ment was stamped. KiU.i Guubh Das v. Nobo 
Kristo Pal • . 8 O. la. B. 878 

Noob Bibbb V. Rumzab 84W.Bkl88 

Biiavram Madax Gopal V . Ramnabayan Oopal 

18 Bom. 808 

5. Buti oa oil un- 

atamped promiaaory noU^Evidanu Act (I of 1872), 
aa. 60, d. (6), and 91. The plaintifl sued to recover 
from the defendant the balance of a debt due on an 
unstamped note passed to him by the defendant for 
the considefation of R38. The note recited that 
the defendant had received the amount, and would 
repay it after three months from the date of its 
execution. The defendant admitted, by his writ- 
ten statementi exeentlon of the note, and the 
receipt of R37 in the shim of paddy, but 
allcg^ that he hod paid on the debt Heidso 
contended that the note, being unstamped, 
could not be admitted in evidenoe. The plaintiS 
Guntended^that the note was a bond and could be 
admitted on payment of the stamp duty and the 
penalty, under a 34 of the Stamp Act (1 of 1879), 
which he offered to pav. The l&bordinato Judge 
was of opinion that the note in question was a 
promissory note, but the defendants admission of 
the consideration enabled tho plaintiff to sue, al- 
though the note itself was inadmissible. On re- 
ference to the High Court Held, per Jabdine, J., 
that the document sued on was a pomissery note, 
and that^ the suit being brought on it as the mginal 
cause of action, tho admisuon of Its contents 
the defendant did not avail the plaintiff, the doou- 
ment itself being inadmissible for want of a stamp. ■ 
Edd, per Bibdwood, J., that the plaintiff could not 
recover irrespeotively of tho promissory note, as 
ho did not seek to prove the oonsidetation other- 
wiM than Iqr the note, which was inadmissible in 
evidence. The admission contained in tho defend- 
ant's written statement did not amount to an 
sdmisiion of the claim as for moim lent The 
ease was one in wbidi no secondary eimnoe under 

86, oL {h), of Act 1 1872 was admissible, the 

^nuuy evidence, the document itself, being 
forthcomiiigi The plaintiff not having ofle^ any 
independent evidenoe of the advance alleged by 
him, and the defendant not having admitted 1^ 
w written statement that anv money was lent to 
uni, as aUeged hy t^ plaintiff, but having sot up 

entirely rnfferat transaction in respeetm whicn 
he admitted no remaini^ HahUity, m pbiintiff’s 
suit diould be rejected. Daxodab Jagabbath 
Atmabax Babasi • LL.B.18Bom.448 


8TA1CF ACT (I OF 1879)-coiird. 

— 8. 84-coN<d. 

6. .. SuU on unOampad 

hnndi^Admiaaion of liability by defendant. In a suit 
brought upon two hundis, which wore inadmissible 
in evidence for want of impressed stamps, the Judge 
allowed the claim, holding that the dufondanta* 
admission in their written statement rendon^ it 
unnecessary to put tho hundis in evidimcc. Held, 
reversing the deerro, that a hundi is " acted upon'* 
within the meaning of s. 34 of the Stamp Act whoro 
a decree is passi^ on it, whether proved or ad- 
mitted, and that the Court cannot give effect to 
it in either case. Chbbbasapa v. TjAkhhman 
Raxcbabdba j. li. B. 18 Bom. 869 

7. — Unatamped balance 

of aeeount — Evidenee — Achwwtedgment of liabilily — 
LimiUdion Act, hS77, a. 19. Though an unstampod 
acknowledgment cannot be, within the mi«ning of 
s. 34 of ihs Stamp Act, “ anted upon ** as an ack- 
nowledgment of a particular mim being due, still 
it may be used for the collateral purpow of show- 
ing an acknowledgment of an existing liability 
in respect of goods sold. Katkchabd Habcbabo 
V. Kisan . I. L. R 18 Bom. 614 

(Contra) Muui IjALA v. Linou Makaji 

I.L.B.81 Bom. 801 

8. and 88. 17 and 88— Art 

XXXVI of mo, a. JJ— Art X of 1862, a. 10^ 
Unatamped document executed i‘a 1862 oiil of Hritiah 
India — Penalty^ A document comprising an assign - 
mentof the executant’s interest under a will, and 
idso a powor-of-attorney, was executed on 26tb 
May 1862 in Australia and was received in Madras 
on 22nd Jdne 1882 when tho Stamp Act (X of 1882) 
was in force, which contained no provision^ for 
stamping such a document executed out of British 
India. It was sought in 1880 to use tho dooument 
in Madras, but it was not stamped. Held, that no 
penalty coi^ bo levied upon it under the Stamp 
Act oi 1879. Refbebbcb uhdbb Stamp Ac?r, s. 46 

Lli.Bkl4Mad.866 

8. and 88. 86 ud 89— Ad- 

mission of unatamped document in evidence on 
ptaymad of pendlty-^Neeeaaity for production of 
original document. 'Whore a Court has occasion to 
admit a previously unstamped document in 
evidence upon payment of a penalty under s. 34 
and the foUowing sootions of Act I of 1879, it is 
neccBSary that the original instrument should be 
before the Courtk Kaixu v. Halki ^ 

L Ii. B. 18 AIL 896 

10, — - - _ Penalty cboage 

oUs aady oa ^ origined, unatamped, or inauHUdentHy 
ataanpod tnslnimenf— JBtoeumsnl tendered aa aecon^ 
ary evidenu not within the aecUon and not admie- 
aihle. By the terms of the Indian Stamp Act, 1 879, 
the provuions of s. 34. which apply to documents 
either unstamped or insufficiently stamped, have 
no applioation when the original instrument, which 
rmght to have been properly stamped, but was 
not, has not been produced. The clauses of that 
■eoito tel with, and exclusively refer to tho 
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admlsBion in evldenoe of original doonmenti which 
haTo been either not stamped at all or have been 
insufficiently stamped Baja ov Bobbxu Vbhkata 
Stbta Gealafati o. Inuoanti Chiba 

I.Ii.B.88Kad.49 
L. B. 86 L A. SeS 


ViBXATA Sveta Chalapati v. Ibvoabti Bha * 
VATYAMAIIX GaBV 4 O. W. W. 117 


IL - - - Notice of alW- 

meiil of shares not stamped^Evidence ol mdke of 
oBofmenl. A notice of allotment of shares in a 
Company* though not stamped, is admissible in 
evidenoe to establish the fact that notice of allot- 
ment had been given. In re WhiEp StuU*s CasSf 
L. B. 49 Ch. 176^ and Surfu Narain Mukhopadhijfa 
V. Protap Narain Mukhopadhyat /. L. B. 26 Ctde, 
955, 959, followed. Per Stanley, J., in Original 
Court and Maolbab, C.J., and Macfhebsob and 
on appeal. Mohub Lallv.SriGuboaji 
Cotton Mills Co. 4 0. W. N, 869 

18. - Admission of 

doounurU tn evidonee^Unstamped promissory note 
admitted as a hand on a payment of stamp duty and 
pendlty~-Svbsequent refedton too late. Ae jiaint* 
id sued to recover the amount due on three khata& | 
The defendant objeeted that the khatas were not 
duly stamped. The Subordinate Judgolield that 
the Instruments were bonds, and as such admitted 
them in evidence on payment of the proper stamp 
duty and penalty under s. 34, proviso 1, of the Stamp 
Act (1 of 1870). At a submquont stage of the 
same suit his succosimr in office was of opinion that 
the khatas in question were promise^ notes; 
that as such they could bo stampi^ only at the date 
of their exeontion, and that they had been Ulqgsllv 
admitted in ovidenoo under s. 34, proviso L no 
accordingly dismissed the suit. On appsal, the 
District Judge agre<;d with the Subordinate Judge 
that the instruments sued on were promisso^ 
notes, but held that, after they had once been ad- 
ndtted in evidence on payment of the stamp duty 
and penalty, the question of their admissibility 
oould not be subsequently rused in the salt under 
proviso in to s. 34 of the Stamp Act, He tiierefore 
reversed the decree of the Subordinate Judge, 
and remanded the case for trial on the merits, 
Agsinst this order of remand, defendants appealed 
to the High Court. Held, that the promissory notes, 
having been onoe admitted in evutonoe, oould not 
aftewards be rejected on the ground of their not 
being didy stamped. Dbvachabd v. Hibaohabd 
KamUaJi. . . I.Ii.B,18Boin.44a 

18. — InadmissibilUy 

of damped dooameint damped after etoeatUm^Doeu- 
rnent not duty etamped. A reoei^ (dated 1887) 
stamped , subsequently to ezeoution, but before 
production. In Court, was tendered In evidenoe. 
Bski, lliat the doonment was inadmissible. 8. 
34 of Aot I of 1879 requires instruments ehaigeable 
with duty to be " dulv stamped,” which in tfamoase 
meant ” stamped beioie or at the time of ezecu- 


BTAICF AOT (Z OT 187e)-coiitt. 

— e, Edr-^ontd. 

tion,” as laid down by a 10 of the Aot Jkbibai 
o. Ramohabdba Nabottam 

I. L. B. 18 Bom. 464 

lA Inetmwent aiU 

mittod as duly stamped^Appettate Courts power to 
yuedion the admissionr^Bom. Beg. XVIII of 18279 
s. 10 . Where a Court of 0rst instance has admitM 

a document in evidence as duly stamped, a 34, el 
3, of the Stamp Aot (1 of 1879) preolum the Appel- 
late Court from questioning the admission of such 
document If the Appellate Court considers , the 
document to be insufficiently stamped, it can oidy 
proceed under a 60 of the Act S. 34 of Aot I 
of 1879 applies to instruments whenever executed, 
and must therefore be hold to overrulo the spo<&l 
provition of s. 10 of Bombay Regulation XVHI 
of 1827, according to which no instrument requiring 
a stamp thereunder was valid unless didy stamped. 
Gubutadapa bib Ibapa V. Nabo ViTHAL Kulbabbi 

1. KB. 18 Bom. 498 

18. Dooument pro~ 

posing to horrow on certain eonditions~-^Promi88ory 
note—Proposal^oniraet Act {IX of 1872)9 s. 4. 
A letter containing a request to borrow a certain 
sum of money promisbg that the same should be 
repaid with interest on a certain day is not liable to 
stamp duty. It is not a promissory note, but a 
mere proposal under a 4 of the Cmiraot Aot (IX 
of 1872). Dbobdbat Nabhabbhat v. Awabam 
Mobxshvab 1. Ifc B. 18 Bom. 669 


lai- Chargeddewith 

duty Pfomieeorjf noie executed out of British 
India—Insuffident stamp^Stamp Act, sa, 5 and 18. 
A suit upon a promissory note which had been 
executed out of British India was dismissed on the 
ground that the note was insufficiently stamped, 
and that it could not be admitted in evidenoe, on- 
payment of the duty chargeable, under s. 34 of the 
Indian Stamp Act, On a netition being preferred 
for the revinon of the oroer of disraissu BeH, 
that a 34 of the Stamp Aot did not render ^e 
doonment inadmissible in evidence, that section 
bebg applimble only to an instrument which is 
” chargeable wiA duty.” There is no provision of 
law which requires a promissory nott executed out 
of Britirii India to bo stamped before it is sued on 
or used in Court, where the holder of the 
not done any of the acts referred to in sa 6 and 18 
of the Aot^ and, in consequence, the ob Ugeti on to 
stamp has not arisen. IIabombd RowWB a 
Hahokbd Hung Rowtbav ^ 

17. hum mu i t 


PnmiMor, tV 

MOM,. A lottw WM Wiittoii In M» 
tem. I— " MUltioB tb 

&385 fa .bo nqiilrad. Iku. iwd It ^ ^ 
iMnc StnHUOMUb IhOMUowitwIBtaiiohgJ* 

<h.ttli.r»iiMiioiiiiooiidi t lo Ml M i dM < o fci ,gw*" 



( 12115 ) 


DIGEST OE CASES. 


( 12115 j 


gTAMF ACT (1 OF 187e)..Hxmtf. 

t. 84— amcU. 

iMe of the dooamant to poy tho mon^ ; that the • 
ludertaking was oondlUimal on the amount being | 
remittsd ae requested ; and that it was not a promie- • 
■orj note within the moaning of that term as need = 
In a. 34 of the Stamp Act, 1870. ChvMumma | 
T. Afyanna^ L L, R. lo Mad, 288, dissented from. 
Nanujfanasam MvdaUar v. Lohtmbataniimai, L L, 
B. 23 Mad. 156 %, approved. Bharata PIsbabodx 
fh Vasuditav Nambudbx (1904) 

I.L.B.87Hfld.l 

a 85. 

Sss Pabol Evromfcn. 

LL.B.8OMad.880 

L ■■ ■ -i ^ 88. 87* 40— 

Evading payment o/ stomp duly. Six poisons 
acted as arbitratdrs in a dispute bctwoon two 
of their follow villagers, and delivered their 
award in writing. Subsequently tho award was 
filed in ovidenoo by one of the disputants in the 
oivil suit in the Court of the MnnsiC of Cuttack* 
who, on tho ground that the document bore no 
stamp* impounded it and forwarded it to the Col- 
lector* who ordered the writer to bo prosecuted. 
The Deputy Magistrate to whom the ease was 
referred, summoned the six persons^who had acted 
as arbitrators* and fined them B26 each. On 
a reference to Uie High Court by the District Magis- 
trate fTeto. that the conviction was illegal, and 
diould bo sot aside. Held, also* that the prooeduro 
laid down in s. 37 of tho Stamp Act must be strictly 
followed ; and that* before a prosecution can bo 
instituted under s. 40, the Collector is bound to 
form an opinion as to whether tho offence was 
committed with tho intention of evading payment 
of the proper duty. Emfbxss v. Soddaxund 
Mabaxtt 

L Ii. B. 8 Calo. 869 1 10 O. L. B* 886 

8. Duiyand penally 

ondocttmenf inaufjfeieiUly stomped, defeiwitnalton of. 
Under the provisions (ff the Stamp Act* 1879, the 
duty chargeable on an insnffiolonti^-stampod 
document must bs deoided with nfforence to the 
Act in force at the date of tho execution of the docu- 
ment, but the penalty leviable is determined in all 
oases by s. 37 (h) of the Stamp Act^ 1879. Rb- 
VBUBNGB UVDXB STAMP ACT* 1879 

I. Ii. B. 6 Mad. 804 

a and 88. 88^ 849 869 46, and 

60— Collector’s decistoa ihal an inelirumefU ie 
^hmgeiddaunlhdu^ Civil Cowri— Frocltoe 

-^Fioeedure, The deddon of the Collector under 
cL ih) of s. 87 of the Stamp Act (I of 1879), that a 
parttoidar instrument to chargeable with duty and 
to not duly 8tam]^ to not final and conclusive. 

If bis dooiiion under that olause to not obeyed* and 
the duty and penalty are not paid, any C3vil Court 
before whi^ the dooamant miy come has the duty 
east upon it under a 33 of examining it and of 
deteraibing for itaetf whether it to duy etamped 
ornot*aiid 9 tf not, of taking the etepe laid down id 
n. 33* 84* and 86* that deofalon bebig^eabjeot to 


STAMP ACT (I OP 187e)-eoiifd. 

8. 86 — condd. 

rovtoion under s. 50. Haubax v. Kushvabya 
Gopal . I. L. B, 88 Bom. 688 

8.80— Deed 0/ rekaee—Endaree^ 
ment oa eonveyanct-^Paymeni of deficient duly. 
A deed of release wu endorsed on a deed of eon- 
veyanee for RlOO. Tho conveyaneo boro an im« 
presjod stamp for one rupee, but the endorsement 
WM unstam]^. UM, that tho ooiiveyanee was 
valid, and that tho rolesso could ho validated on 
payment of the dofioiont stamp duty and tho penalty 
under s. 39 of the Stamp Act. Retkrrmgb under 
Stamp Act, 8. 46 I. li. B. 11 Mad. 40 

8. - LohI docnmcM 

which u undamped’^Payment of pendtly—Serond 
dory evidence of lost document. In the case of a lost 
document no ponaltv can be levied and secondary 
ovidenoo admitted, for s. 39 of tho Stamp Act pre- 
supposes that the document on which a penalty 
can be paid is forthcoming. Kopaean v. iSfAumu* 
/. L. R. 7 Mad. 440, follow'od. Ranoa Rau v. 
Bhavayammi L L. B. 17 Mad. 478 

■■ — — - 8. 41 — Fresh suit — Coats — Civil Pro- 

eedure Code, JS82, as. 13, 43. Ibo plaintiff in a 
suit upon a ciTtain instrument not duly stamped 
was compelled to pay tho amount of duty and 
penalty. Tho defendant was tho person bound 
to boar the expenso of providing the proper stamp 
for Buoh instrument. 71io plaintiff, with reforeniw 
to s. 41 of tho Stamp Act, 1879. sued tho defendant 
to rseover such amount. Htld, that such amount 
could not bo regarded as part of tho costs in ths suit 
in which it was paid, and a separate suit to reoover 
it was maintainable. Ishab Das v. Masud Khan 

I. Ii. B. 6 All. 70 

8. AE-^^Powar of reference to High 

Court. A bail-bond' was executed to a District 
Munsif * who expressed no doubt as to the amount of 
duty to be paid and made no application to have 
the ease referred. Tho District Judge referred tho 
case to the High Court, Held, that tho District 
Judge was not authorised to make the referenee. 
RiriBXNOB UNDBE STAMP ACT, 8. 49 

I. L, B. 11 Mod. 88 

L 8. 60— Power of AppeUaie Court 

as to insu/fleientlydamped documents admiUed in 
lower Court. Where a dooument has been admitted 
in evidence as duly stamped, such admission can 
only be oalled in question by the Appsllate CSonrt 
under s. 60 of the Stamp Act. Rxfebence undib 
Stamp Act, 1879 L L. B. 8 Mod. 664 

8. and 8. 8* ol. (1)— Uuetaaipei 

dooument admUted hy original Court on ptsymeni 
of duty and penedly—Power of Appellate Court to 
review eueh admission. Where the Court at first 
instance has, on payment of the prescribed duty 
and penalty* admitted an unstamped dooument 
as evutonoe* under a 3* proviso 1* of Act I of 1879* 
a snperior 09nrtsittiiu[ in appeal has no jurisdiction 
to review the lower Conrtto proceeding in so far 
as they ooncen such admission* except in the esse 
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tRFAMF ACT (I OF 1870)-H»iif2. 

b. 60 — eoReU. 

provided for by e. 50 of that Act Pukghaiiuiid 
Dabs Gbowdbby v. Tabamohi CHOWDHBAiir 

I.L.B.12OB10.M 


CcUitUnt^ powv 

io High Cauri^Decinon o/ Provineiai 
Smatt Canue Owrt admUUng tkumptd 

dooummU in eMenee. SemNe: A Oolleotor la en- 
titiod under a. 60 of the Stamp Aot to refer to the 
High Gout the debiaion of a Frovinoial Small 
Oanw Gonrt admitting in evidenoe an inanffioiontly 
atamped Inatrument on payment of duty and a 
penally. Rbvbbbiiob uudbr Stamp Aot, a. 60 
Z.Z4R.lJSHad.fi6e 

1. a. Bl—ApplicaUon for dOowanee 

for tpoM Blamp» — Power of CofMor as to la- 
fuiry^ranefer of deity io Depety COUdor-^haego 
e/ fdbe eeidenee-^Penai Code, ee. 181, 193. S. 61, 
Oh. VI of Aot I of 1870, enaota that, " anbjeot 
to aubh rnlea aa may be made by the Governor 
General In Gounoil aa to the evidenoe which the 
Golleetor may rociniret allowanoo ahaU be made 
by the Oolleotor for impreaaed atampa apoiled in the 
eaaea heieinalter mentioned, eto.** Aooordlng to a 
rale made with ^erenoe to that aeotion, “ the Gol- 
lectov may require every peraon olaiming a refund 
under C9i. VI of the aaid Aot, or hia duly aathor- 
faed agent, to make an oral dopoaition on oath, 
eto.'* Held, therefore, that the Oolleotor himaelf ia 
the ofBo9r,and no other, to whom power ia given by 
law to make inquiriea into applioationa for allow- 
anoea for apoiled atampa. to take evidenoe on oal^ 
fai refarenoe thereto, and to grant or refuae anch 
applioationa. and he cannot megate hia authority 
In the matter. Hdd,n\eo, where a peraon had 
applied for a refund undu Gh. VI of Aot I 
of 1870, and the Golleotormado over the application 
for enquiry to a Deputy Golleotor, that the Deputy 
Oolleotor waa not endtlod to put the witneaaea 
produced hj the applioant on their oatha, and oon- 
•eqnentty. in referenoo to the atatementa of anoh 
witneoMa, no bharge under a. 181 or a. 103 of the 
Penal Code waa anatainable. Emprb88 v. Nias 
^ .... I.Ii.B.6 AU.17 

etofiiped. hut not mied. A mortgaga-d^rw]^ 
provided for the tranafer of pooaeaaion of the mort- 
gaged premlaea, waa executed to aeoure the repay- 
ment of monqy to be advanced for the diaoharge of 
oertain debts owing by the executants. The 
inatrument waa eCamped, but not regiateied; 
and on Ita appearing that the amount of the debta 
in queatfam eneeded the aum named the intended 
mortgagee refuaed to oarry out the tranaaotion, 
and ttie exaontantii executed a deed of conditional 
eale of the aame premlaea in favour of another. 
Held that the atamp duty paid on the mortgage 
oould be refunded under Aamp Aot (I of 1879), 
a. 6 (s) (6). RanuHOB umdib Stamp Aot. a. 46 
^ LZi.&16Had.4S0 

*1 — AUowmnee foe 

opoOed eitmpe-^Midake made when eaing afam^ 


STAMP AOT (I OF 1879)-ooiild. 


. a. Bl^eonM. 


Taper. S. 61 (a) of the Stamp Aot, which pennita 
an allowance being made for apoiliMi atampa, ap- 
plies only to oaaea of aocidentid spoiling of the 
paper of which the atamp ia made, and does not 
cover oaaea of the use of the paper in an ocbUnaiy 
way, in which a mistake haa been made. Naba- 
aiMHA Ghabyolu V. Afpa Rau 

LL.B.18Mad.lSS 
Spoiled afomp — 


AeBideM infeiry io eiamp. The purchaser at a 
Gonrt-aale preaented a stamped paper for the 
engroaament of the aale-oer^Boate. The stamp 
waa inadvertently panohed by some officer of the 
Gonrt, but the paper was used as intended and deli- 
vertd to the purchaser. Subsequently a Deputy 
Golleotor, treating the certifloate aa unatamped, 
levied the stamp duty together with a penalty. 
Held, that the document was duly stampra. and 
that the amount levied should be refund^. Rb- 
tbbbncb uhdbb Stamp Act, a. 46 

I.L.B.18Miid.S86 

S. and 88. 3, 81— iiUoiMnca for 

spotted stamps. Allowance for apblied atampa 
may b) made under a. 51 of the Stamp Aot when a 
atampad Inatrument haa been endotaed by the Col- 
lector under a. 81. RinBBiroB undbb foAMP 
Aot.8.46 . Z.Ii.B.llMad.87 


8.61. 


See Abatbmbut 


I.L.B.8 A1L18 


L 8. 61 and 88. 8 (76) and 57— 

Hulas of Gouernor-Oeneral, 3rd March 1882, 3 (a) 
— Housti^aM— Hfomped paper— Ffiltnp on re- 
verse Side, effect of. In eieraiae of^ powea 
oonferredby aa. 9, 15, 17, 32, 61, and 66 of the Stomp 
Act, 1879, the Govemor-Cieneral in Gounoil made 
andpabliidiedbyanoti6oation,dated the3td]fiuroh 
1882, certain rulea, and, inter alia, rule 6 (a) which 
waa aa follows ; ** When a single sheet used under 
this rale ia found insufficient to admit of the entire 
inatrument being written on the aide of the paper 
whibh bears the stamp, ao much plain paper may 
be subjoined thereto as may be neoeaaaiy for the 
complete writing of anoh instrument, provided that 
in every anoh oaae the aide of the aheet whibh 
bean the stamp must be covered by a subatontlal 
part of the inatrument before any part of the 
latter can be written on the plain paper Joined 
to anoh aheet Ftovided, farther, that tiie put of 
the instrument written on the pl^ paper must be 
attested by the aignatmes or marks of aD the 'per- 
aona executing the document and the witneaaeB to 
the aame." Held, that thia rale was an cnaUIng 
rale,anddidnotnudEeitobUgato7onpartle8 not to 
write on the reverae ai^ of an hnpreaaad atamp 
paper, ao aa to make it an oflance under a. 81 n 
they did ao write. Rbibbbbob TOXbb SiumT 
Aoi, 1879 . . . LX..B.T]Ud.lW 

®. Pn m i uer, 

—Inn e ei ti Uth tmr "Aem U i^." 

Mpl^ ** mad in 1 . 81 of Stemp Aal. 
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STAMP AOT (I OF 187e)-^<{. 

— B. 61 — cohIA 

does not metn “reoeMng,** Imt “ezeoadog as 
aoeeptor.” To rMeiro a piomiaBOTy note not duly 
stamped and put it in suit does not oonstitnte an 
offenoe under a 01 of the Stamp Aot» 1 870. Qumr 
e. Gulax Hussaih • I. Ii. B. 7 Had. 71 

8. and ■. 64— Eeeeipt— Adbaote- 

hignuMi hjf Utter. Whore the receipt of monoy 
ezoeeding R20, in satisfaction of a debt, is ao- 
knowled^ by letter without a receipt stamp 
baing affixed, the writer is liable to punishment 
under a 01 of the Stamp Act, 1870. RmnaMoa 
uudubStakf Act, 1870 • L L. B. 8 Mad. 11 

4, Person rteeiving 

an mnder^mped promiaaory noitr^Peraon execui- 
ing noU. Under s. 01 of Act I of 1870, th 3 person 
accepting *’ a promissory note not duly stamped 
is the person who executes such note as acceptor, 
not a poTMn who mendy raceives the note. The 
more receiver of an unrtamped or insufficiently- 
stamped promissory note is not as such liable to 
any penalty undar this section either as principal or 
abettor. Queen v. ChUam Huaain^ /. L. R. 7 Mad. 
7t ; Queen v. Nadi Chaud Poddar. 24 W. R. Gr. 
1 : Bmpreaa v. JonH, 1. L, R. 7 Rom. 82 ; and 
Rmprtaa y. Oopal Daa, Att. Weekly Nolea {1883) 
US^ referred to. QtrxxH-BxFnns v. Nihal Gbahd 
l.Ii.B.S0Aa440 

6. — ■ — Jlfemorandum of 

paym/enlr^Roeumeni eonlaining no aeknouMymenl 
ol paymeni not a reeeipt^tamp Act (/ of 1879), a. 
3 (17). A made a payment of R22 to B. At A*a 
roqu^, 0 made a memorandum in writing to the 
following effect : R has teodyed R22,” but affixed 
no stamp to it Ho was charged and convicted, 
undei s. 61 of the Indian Stamp Act (1 of 1879), 
for not affixing a receipt stamp to the memorandum. 
Jldd (reversing the conviction), that the memoran- 
dum was not a receipt To constitute a receipt 
within the moaning of s. 3 (77) of the Stamp Act 
there must be an acknowledgment^ either express 
oiimplied, of the receipt and not a mere statement 
^t money was received. In re Jamhadas 
Habihabax . . I. Ii. & 88 Bom. 64 

6. and is. 87 and 40— G^eioe 

egainei etamp kwh-Randion to proMcsfe— Znieiifiofi 
to deframd. A Oollector is not bound to hold a 
formal enquiry, or to record proceeding, before 
direoting a proseoution under s. 40 of the Stamp 

187ib mr an offenoe against the stamp law. 
The law does not require intention to bo proved 
Bs part of snbh offence. Qumr-Expisss s. 
Palaxi . . I,L.B.71Cad.687 

7. and ss. 87, 40 and 80— 

Offesee indsr Skmp Aet^Raeeuiion of unaUtmped 
mssisiii— Roscliba ky Cdtteeior to proaeeaio«' 
PftMdure^Ahdmmi. A executed to R on plain 
PBper an instrument which dioold have been exe- 
united on a paper bear^i a 4-anna stamp. R filed 
a suit agaM A in the OM Oonrt and produced 
theinstniniintineividenoe. The Civil Oonrt called 


STAMP ACT (I OP I870)-fow«. 

— B. 01— <oaid. 

upon R to pay the duty and penalty, and on R’s 
refusal to pay, impounded the inHtrument and sent 
it to the Collector. The GolltH;tor, eoncurring with 
the opinion of the Civil Court, mnvtioncd the pro- 
seontion in the Criminal Court of both A and R, 
but without requiring the payment of the duty and 
penalty. Thi prosecution rosultod in the oonvio- 
tion of A under n. 01 of the Stamp Act (I of 1879) 
and of R of abetment of A’s offence, //e/d, that the 
oonviotions were illegal, inasmuch as the Collector 
failed to allow an opportunity of paying the duty 
and penalty. Hdd, further, that mero receipt of an 
unstamped instrument did not constitute the 
offenoe of abetment cd the execution of such an 
instrument Empbess v. Janki 

I. L. B. 7 Bom. 82 

8i - - Offantr. under 

Stamp Adr-4)miaaion of Treasury Ofieerto give 
eerlifieatB required hy rule 5 (6) of the rules made by 
the QovemOf^Qeneral in Council under Notification 
No. 1288 of 3rd March 1882, The noii-eomplianoe 
by the Tnwsury Officer or the stamp vendor with 
the direoiion to give the certificate required by 
rule 6 (6) of the mica dated :ird March 1882 issued 
by the Govornor-Gonoral in Council under ss. 9, 
16, 17, 32, 61, and 66 of the Stamp Act is not an 
act for which the person punshasing the stamp 
from him can be punished, by the invalidation of 
the stamp innocently bought by him or under s. 61 
of the Stamp Act Qukkn-Emprkss v. Tkaila- 
xyaNathBabal . • I. Ii. B. 18 Oalo. 89 

9. and Boh. II, Arts. 68 and 68 

— Adknoudedgment of receipt of cheque hy letter 
not atamped. M acknowledged receipt of a eheque 
for R 100 by letter. The letter was not stamped. 
ttdi, that M was properly conviotod under s. 61 
of the Stump Aot, 1870. Qursn-Emfrunr v. 
MumRULANDT . L L. B. 11 Mod. 888 

10, • and SB. 64 and 68— 

*' Signing otherwiae than aa a witnesa, etc.,'* mean- 
ing of—LidbilUy of agent auikofizei to aign on 
hMlf of prindpdl-Ukanting of unstamped receipt 
— Refuaed to grant damped receipt by firm — Liability 
of membera of auch Peraon,'^ meanigg of--- 

Proof of demand of receipt. The expression ** sign- 
ing otherwise than as a witness, etc.,’* as used in s. 
61 of the Stamp Aot, means the writing of a per- 
son’s name 1^ himself or by his authority, with 
the intent of authenticating a document as being 
that of the person whose name is so writbm. An 
ordinary agent authorized to sign on behalf of his 
principal would fall within tiio description, and 
oonsequenily within the purview of the section. 
Where, thormore, a person signed a firm’s name to 
oertoin letters under the authority of the firm, the 
riroumstanco that tho body of the letters were 
written at the dotation of the manager of the firm 
was hdd not to bo sufficient to distingnish his 
ease from that of any other agent. The term 
** person ” in ss. 61 and 64 of the Stamp ^t in- 
cludes the members of a trading partnership. So 
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STAMP ACT (1 OF 1879)-i»iilr^. STAMP AOT (X OF 1879)-HS0iitf. 


81— 

whmoOTtaIn penona, memben M » firm OMiying 
on bosinM in Galoutto as general dealen (wh^ 
6rm bad acknowledge the receipt of certain same 
of money from one L and had refused to grant him 
» leoelpt), Iran ohuged andw ik 81 of , 

the Stamp Act with having granted an unstamped i 
ra^pt, and under s. 64 M that Act with having ■ 
refused to grant a duly stamped receipt, it was , 
Md that their liability depended on whether they ; 
were in contemplation of law the persons who | 
signed the lettm of acknowledgment or refusal i 
to give the receipt, and not on wWher they wore 
present at the writing of the letters, or know of 
the writing of them, provided that it was ostablished 
by evidence that a requisition for a receipt had been 
mad e unde r s. 68 of that Act. QuEiv-EiirBiea 
e. KBvmB Mohun Gbowbhry 

Li:..&27Calo.824 

4C.W.N.440 

B. 63 and bb. 87 (b), 40» 81— JVow- 

tudUm lor attempi to deffaud QovemmuU hp under- 
etoHng Iks eohis of froperty in a parftficn-dsol. 

A District Judge impended a ^rtition-deed 
produced before him and forwarded it to the Ool- 
betor under s. 36 of the Stamp Act, 1879, being id 
opinion that the eiooutant of the deed had com- ! 
mitted an offence under a 63. The Collector | 
under s. 69 sanctioned the prosecution of the eaoou- 1 
tant, who was convicted by the Magistiate of an > 
offence under s. 63 of the Act. (m appeal the ' 
Sessions Court acquitted him on the ground that ; 
the Colleetor had not complied with s. 37 [h] rr 
s. 40 of the Act. ATeld, that the acmiittal was ! 
wrong. EmpruB v. DwafhawUh Ckomkip, /. ; 

A 2 Cede. 299 ; Emprew v. Soddonund madUmhff 
L L. A 8 Cede. 2^ ; Emprue v. Janki, LA A | 
7 Bom. 82, considered. Qugiir-EiiPiiiBB e. j 
VmuATnAyADV . . I, L. B. 12 Mad. 281 i 


a 67— oonddi 

I written to petitioner in which the writer recom- 
mended him to advance sums of money to the 
bearers of the letters and bound himself to repay 
thosesums, if lent, in case of default on ^e part of 
theborrowera The loans were made by petition, 
who kept the lottera A prosmution having been 
subsequently commenced against petitioner undii 
a 67 of the Stamp Act^ 1879, for defrauding Gov- 
ernment of stamp revenue by an Illegal devbe, and 
he having been convicted on the ground that when 
the loans were granted the dements became 
letters of gnarantM and as such liable to stamp 
du^ : — Hdd, that the ezeention of a document 
whidi on its face required to be, and was not^ 
stamped, could not bo said to be “ an act^ contri- 
vance, or devbe not spooblly provided for by thb 
i Act or any other law for the time being in force 
' and that pnniriimont for the act of the executant 
I of such a document if it were pnnbhable at all, was 
; provided for under s. 61 of the Stamp Act, 1879, 

; and it could not therefore be dealt with under 
‘ B. 67, Also that the act of a person receiving an 
j unstamped document might amount to abetment 
; of an offence, having regard to a 61 of the 
! Stamp Act, 1879, and to the deffnition of an 
*' offence *' is a 40 of the Pmial Code, and, if so» 
would bo an act provided for by any other bw 
for the time being in force," and so not within the 
terms of s. 67 of the Stamp Act, 1879. Quibh- 
EmFBBBB e. SOMABUimABAM CBwm 

LL.B.28Mad.l55 

a, 68 — Goicf 4 -/es sfampe— Bob u»- 

liemeed pereon-^Stamp Ad {ZYIIl of 1889), e. 48 
Fua Act ( VII of 1870 ), a J4. The 
sab of Court-fee stamps without a license was not 
an offence under the Stamp Act (XVIII of 1869), 
but b now spooblly made so by a 68 of Act I of 
1879. Emfbbsb ov Ihdu v. jallv 


B. 64 and a. BB^Befuead to give . 

rsosipt— Sanctum cf CdUdor neemeiry Ulore ! 
prMseitffbii— want of. msecutbn ' 
mr an offence committed in contravention of a 64 i 


a. 69. 

SesOoLUoiroB 


LII.B.4A11.216 
I. Ii.B.2 A1L606 


of the Stamp Act (I of 1809) cannot be instituted 
unless with the provbns sanction of the Collector 
undervB. 69 of the same Act Qunai-Eiipuss 
a JiiBiiAL . I. Ifc B. 9 Bom. 27 


SceCouBT Fns Aot, 1870, Sor. I, AsT.Jt 
LIi.B.llBoiii.626 
See EviDiiroB— C ivil Casib— Sioondabt 
Evidbbob— UBB rAKran ob U^iBaaiB- 


L a. 67— Docvmenf exeevted wUk ' 

tnfenf to dejmvd resenaa The second ^use of ' 
a 07 of the Stamp Aot^ 1879, to not oontiolbd . 
the first ebuse of the section, whbh refers only to 
UHs of ezehange and promissory notes, but applies j 
to all oases in wbbh a document to executed wift j 
intent to debaud the Government of stamp duty. ! 
Bmamm umo Stamp Aot, 1879 

LlkB.e]E«d.l8B 

2. and a. Blr-^JklraivdUig Qoeem- 

, meal o/ elaiiip rmnas a eoafneanee or 
deetoe aof oMerwiw epeemOg provided lor-^ 
Beeedpd ef anefamped doeamenf— Aftefsi^ of on 
ojfeme wider a Of e/ Stamp Act, WO^Peaat 
Code (Aet XL? of 1880). a A Two lelleis were 


TIBBD DoOUMBHra 

rL.B.18Bom.6U 

8u Laauataa Am, 1877, ■. 18-^ 
nOWLIDOMBMT OP DlBTa . 

I. Ik B. 18 Bom. a* 
T. T.. S. 91 AUB. 801 


— ■ Bob. X, Avb L 

8m Siam, Am, 1880^ Sok & 

L 

WlwtiMr Ml Morant Bgned Igr • mb* 
tor 1 b fh. toola ^ Ui ONdMor uwimtitoaa^ 
tawwMgant wttUn the flmniiig ol ib. StHip 
(I ol 1870), Boh. I. irk 1, 1. B qoMlidB dtfMdtaf 
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8o]i. Art 1— conftf. 

in each ease upon the form and intention of the 
entry. Bwa Ram % Rumobuh Rot 

I.Ii.B.8Galo.S88 

8. Stamp 

An ac- 
count in a hath-chitta, ahowing adTancea"of mon^ 
made to, and part-payment mMe by, the defendant 
the wholo amount being in the handwriting and 
gigned by the defendant, ia admiaaibie in evmence 
without being atamped. Brojendtr Ccomar . y. 
Bromomayt Chcwdkrani^ L L. B. 4 Cak. 886^ 
followed. Brojo Gokrd, Shaba v. Goltjck 
Ghumdbb Shaha I. L. B. 0 Calo. 187 

A - % iteibnoialadgiiieiil 

•^Promiae in w%Ung~~X!wUfQd^aairaii Adt (IX 
of 1872), B. 28. eL 3, and a. 82. SI (a). A khata, of 
account atated bearing^ a atamp of one* anna, but 
containing no promiae in writing, held to befa' mere 
acknowledgment auflicicntly atamped, ana hot a 
contract within the meaniM of a 26, cl. 3, of Act 
IX of 1872. Gnowxsi Amutlal v. Cuowksi 
Achbutlal I. Ifc B. 8 Bom. 184 

A Aeknawledgment 

— Balanee-ahed — NikaaA A nikaah or balance- 
ahoct made out and aigned by a gomoahta of a 
buaincaa ahowing a balance due by him to tho owner 
of the buaincaa ia not an acknowledgment of a 
debt within tho meaning of Art. 1, Sch. 1 of the 
Stamp Act, and ia admiaaibie in ewidencejwithout 
being atamped. Brojo Oobind Shaha y. Qoluck 
Chunder Shaha, L L. B, 9 Cole, 127, followed. 
Nurd Kumab Shaha v. Shubnomote Dasi 

I. Ii. B. 16 Calo. 168 

6. Aeknoadedgmenl 

of dd^^LimUation Act (XV of 1877), s. J^lnten- 
Item. The queation whether or not an alluaion to a 
debt contained in a letter from a debtor to hia cre- 
ditor aniounta to an acknowledgment of tho debt 
within the meaning of Art 1, Sch. 1 of the Stamp 
Act, 1879, ia a queation in ea<^ caae of the intention 
of tho writer. Bence, where anch a letter, written 
ante litem moiam, before h'mitation in reapoct of the 
debt had expired, and at a time whon other evidence 
of tho debt waa anbaiating, waa tendered in evidence 
aa an acknowledgment of the debt for the purpoae of 
laving limitation under the proviaiono of a 19 of 
the Limitation Act, 1877:— BeU, that the aaid letter 
waa not inadmiaaible in evidence rcaaon of ita 
not having' been atamped. BiSHAiniAR Nath v. 
Nahd Kiehobe . L L. B. 16 All. 66 

6. — and Art TA-^AtkaawUdgmeiiU 

ta evfdeEce. The defendant, in 
twol* lettera to the plaintiff in reapcct of 
certain contracta to aell Government aeeoritiea, 
acknowledged hia inability to dve delivery and 
after calculating the amount m the differencea 
between the contract prioea and the market' pricea 
en the datea of delivery, atated that the amount 
inreraectof the flrat contract ” ia due to you, and 
^yable on the 19th July,” and that the amount 
■n reapaot of the other contract waa Rffl A - the 
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Sob. 1, Art. 1— concUL 

whole amount of which will be paid up in full on 
tho 3rd and 4th August.” Both lettera wore 
atamp^ with a one-anna stamp. Held, that they 
were inaufliciontly atamped and inadmiaaible in 
evidence. Manicx Guumd v. Jomooma Dobs 

7 O.I 1 .B .88 

a 0. Mahick Chued v. Jomooea Doss 

I. If. B. 8 Calo. 646 

7. Limitidion Act 

(XVof 1877), B. 19, Exp, 1, Sch, 11, Aft, 88^Ac- 
Imoialedpmmil of ddt, unBUmped-Tankhn-^Stamp 
dvip-^Evidenee of deli, • Tho mere fact of a docu- 
ment being on acknowledgment of a debt, within 
the meaning of a. 19 of tho Limitation Act, would 
not make it liable to a stamp iluty under Sch. I, 
Art. 1, of Act 1 of 1879. There are other conditions 
required to bo fulfilled, one of which being that ii 
should bo intended to supply evidence of a 
debt. Binja Bam v. BajmcAvn Boy, 1, L, B. 
8 Cak, 282; BtBhanbar Bath v. Band Kiehore, 
/. If. B, 18 AIL 86 ; and Mulji Lola v. Linqn 
Makaji, 1, L, B, 21 Btm, 201, referred to. 
AMBICA DATVYASt*. BlTYANUMD SlVOH (1903) 
1. L. B. 80 Calc. 687 

L — Sch, I, Art. A^Agrtcmtnl to 

leaBe^orreapoadenee containing agreement to 
leaBB^Completeaareemenl, Certain correspondence 
paaaed between the plaintiff and defendant relating 
to the lease of a flat in’premiaca in occupation of the 
plaintiff, which admittedly contained an agroe- 
mont for a lease for one year, with an option of 
renewal for another year. The terms in which the 
option waa given were oa follows : Tho defendant 
in one letter wrote : ”|So 1 expect you will give me 
the option of renewal for another year, reaiicctively 
five moiiiha on the same terms. To which tM 
plaintiff replied : ” You| may have tho option eff 
retaining it (the flat) for another year on tho same 
terms, Imt not for a shorter period.” In pursuance 
of an arrangement, tho defendant had a draft lease 
prepared embodying the terms aneed on, which 
he sent to the plaintiff for approval, and which was 
in due course returned by him ” approved.” The 
defendant then hod the lease engroam and properly 
stamped, but the plaintiff oventuallv rciused'|io 
execute it, and it was never signed by the defendant 
The option of renewal waa given in tho unexecuted 
lease m the following terms : ” Also with option to 
renew for another twelve months certain.” The 
defendant having entered into poaaesBion and dis- 
putes having aruen, the plaintiff gave him notice 
to quit, and sued to eject him, alleging that at 
the moat he waa a mere monthly tenant. The 
defendant pleaded that under tho lease he waa 
entitled to hold for a jenr. The yeari expired 
before the suit came on to be heard, and the defend* 
ant,* not having exercised tho option to renew, 
vacated the premiaea. At the hearing the defend- 
ant, in support of hia case, tendered the corre- 
spondence and the stamped unexecuted leasei It 
was objected that the correspondence was inad- 
missible In evidence because itgwaa unstamped. 
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Boh. If Art. 4— coiielA 

andon behftlf ofthodofendont it wm amod tbot 
the itommd nnexecnted loaae mast betraated 
«8 part of the oorreBpondenoe, and ai it was 
properly itamped, no further stamp was neojMsaiy. 
HMf thatf as the c»rrespondenoe contained a 
complete agreement independently of the draft 
andeogrosacd lease, the latter could not bo treated 
as part of the correspondence, and that consequently 
the correspondence must be stamped and the 
penalty paid before it could bo admitted in evi- 
dence. Boyd o. Knaia . L2. B. 17 Galo. 648 

8. Affrumenl to 

feose.*’ An agreement by a samindar to execute 
a formal deed of lease of his samindari which is 
under attachment after obtaining a certificate 
from the Court under a 906 of the Civil Procedure 
Code is an “ agreement to lease *’ under Art 4, 
AcL I of the Stamp Act. RsnnsNcn undir 
StaiipAct,&46 LIi.B.17Mad.880 

1 , .. Boll. I, Art. 5— Aprsemeiit or 

fnemorafidtuii of agreemaU rdaUng to tkt aaU of 
^hafeo^Affnemeni by eomopandenee. Correspond- 
ence havine passed between the plaintiff and 
defendant relating to the sale of shares in a certain 
company the plaintiff to the defendant^ and the 
sale not having been carried out, the plaintiff in a 
suit for damages against the defendant sought to 
prove an agreement for sale from the letters, none 
of which were stamped. Hdi, that the letters, 
though unstamped, were admissible as evidence 
of an agreement^ since they did not constitute an 
agreement or a memorandum of agreement. 
RiiiiiiBv. Gould I, Ii. B. 18 Mad. 866 

9, Apreemeiif— Dooic- 

metU aeknowUdging receipt of numey for future sole 
•of abareaofa company and promiaing to execute a 
pukka document of sole. A document whereby 
the party executing it purported to sell his right 
title, and interest in certain receipts for sha^ 
■and to execute in future a pukka document of 
sale thereof, and aoknowlo^^ the receipt of 
R10,000, hM to be an agreement^ and, as such 
liable to stamp duty of eight annas undm Soh. I, 
Art A of the Stamp Act (1 of 1879), the property in 
the receipt not being intended to pass forthwith. 
EsnuLA Siranm Adam k Go. v. Esavau Ab- 
DULAU I, L. Bi. 14 Bom. 818 

81 — Lettere eubmitting 

to afbkratioiL Letters written by parties authoris- 
ing arUtrators to arbitrate between them do not 
require to be stamped, as forming an ” agreement 
within the meaniqg of Art AScL I of the Stamp 
Act Oamoabak Kushaba RAvooiiB «, Nabayam 
Babaji Raboolb L la B. 19 Bom. 88 

4. ! and Art. 88— /fMfamRtty note 

•given to raQumy company by eondgnee^Agreemeni, 
An indemnity notob passed to a railway oom- 
paity by a oondgnee and his surety in reqpeot 
ci goods ddiveied to the oonsignee, and for 
tAkm he is unable to piodaoe (he railway reoetyt— 
ty whibh note they undertake to hold the rauway 
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Boh. I, Art 6— eofild. 

company, its agents, and servants, harmless and in- 
dem^ed in req^t of all daima to the said goods 
is not an indemnity bond *' falling under Art. 28, 
Soh. I of (he Stamp Act (1 of 1879), but is an 
agreement falling under d. (e), Art 6, Ifoh. 1 of that 
Act ond consequently chargeable only with a 
stamp duty of 8 annas. Anonymous 

L Ii. B. 6 Bom. 478 


6. Doeument^Agree^ 

ment to nay. A doeument was executed in (hose 
terms : l^is document, a hand-note, is executed 


bymefor the pnrpcae of purchasing a ghor. Itake 
from yon R7. I will pay interest on the sum at a 
half-anna per rupee per mensem. Having received 
the R7 in cash, this hand-note is executed.” Held, 


that the document was not a promissory note, nor a 
bond, but was an agreement to pay and as such was 
chargeable with duty under d. ff, Soh. I of the Stamp 
Act. ferrUr v. Bam Kulpa Ohoee^ 23 W. B. 403, 
referred to. Mubabx Mohun Roy v. Khbttbr 


NathMulugk • L L. B. 16 Oslo. 160 


6. - and Art 44 (a>— Aprecfncnl— 
Mortgage. In a contract for work to be per- 
formed entered into by a contractor with 
the Executive Engineer of a district, it was 
stipulated that payments diould bo made from time 
to time to the contractor as the work progressed, 
and that the Engineer might retain 10 per cent, on 
the value of the work done to cover compensation 
for default on the part of (he contractor and as 
security for the proper performance of the contract. 
Held, that this contract was chargeable with stamp 
duty as an agreement under Art. 6 (c) and not as a 
mortgage under Art. 44 (a) of Soh. I of the Stamp 
Aot^ 1879. Rbybbuncb undbb Stamp Act, 1879. 

L]:i.B.7Mad.808 

7. and Art OA^Mortgage^ 

” Agreement not otherwise provided for.*' A fioense 
issim to an amok renter expresdy reauired 
as one of its conditfons that the licensee nionld 
deposit a sum equal to throe months’ rental as a 
security for the due performanoe of the edntraot. 
The licensee executed a mnohalka, stating that to 
agreed to all the terms and oonditimiB mentioned in 
(he license. HM, that the mudhiilka ought to to 
stamped with an eight-anna stamp. RannaNOB 
UNDBB Stamp Act b. 46 . I. Ih B. 16 Mad. 184 


a and Boh. n, Art 

gnement to rent pasture groun d Q enerd OUmses 
ctiJtof 1868), e. 2--Growmg grass Le a se Iv m ^ 
Me property. By a rant-note^ dated (ha 28(h 
sly 1885, (he execn(ant B oyineA to take for 
ro months from the executeoBaoertalnpastusi 
!onnd attached to the mflitaiy oantonment at 
Dona. Hie note recited that B was to pe^ 
lirteen sho-buflsloeB, at Bl-10 psr head, on the 
urtuie ground, lor a oonrideratlon of B21-M to 
) pdd to Bbf too jnrtilmnii io «< 

lymentcl one instalinent (he iriiole amount was 
ibeoomepijyableatonoe. Itfurttor ledted 
case the debt remained unpaid beyond the flasd 
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period, B iras to pay on the amount intereit at the 
rate of 2 per cent, per month. The Colleotor of 
Poona was of opinion that the rent note in question 
was a lease and sufficiontly stamped with four annas. 
Ihe Inspeotor-General of Re^tration hdd the 
document to be an agreement filing under Art. 5, 
rl. (c), Sch. T of the Stamp Act, and chargeable with 
a stamp duty of eight annas. On reference by the 
Commissioner to the High Court : — UM^ per 
Btbdwood and Pabsons, </•/.' (Nanabhat Habidas, 
J; dissenting), that the rent-note in question was an 
agreement, and as such ohaigoable with a stamp 
duty of eight annas under ol. (c) of Art. 5, Sob. I of 
the Stamp Act (I of 1879). Held, per Nawabhax 
Habidab, J., that the instrument was a lease and 
HufBciently stamped with fonr annas, growing grass 
being immoveable property within the definition 
of s. 2 of the General Clauiies Act (I of 1868). 
Should, however, growing grass be not regarded 
as immoveable property, the instrument was an 
agreement for, or relating to, the sale of goods, the 
price being fixed with rmerence to the ouantity to 
he consumed by the cattle and, as such, was ex- 
empt from stamp duty under Sch. II, Art. (a), of 
the Stamp Act. In re Hobmasjx Ibamx 

I,L.B.18Boin.87 

9. and Soh. II, Art 8— 

^lekreM in land-^Agreemeni to seB etandinp 
trees. A document bearing a stamp of one rupee 
stated, taler oltd, I have sold to you the standing 

trees oi the* two villages for Bl,601 on condition 
that those young trees whose trunks do not exceed 
2 feet in circumference should not be cut by you, 
and that I will give you written information to cut 
the trees of the said villages when yon diall have to 
cut the trees and remove them within two years, 
etc.’* Held, that the document was sufficiently 
■tamped. Vohba Maeakaualiv. Ramcseaitdba 
I. laM 82 Bom. 785 

Soh. I, Art S^Artidee of Aeao- 

ciation-— Special reedviion — BeeduUon super- 

seding Artidee of AaeocioHoiir-Campaniee Ad 
(FZ of 18S2), ee. 76, 79. A oompanv limited by 
■hares and already possessing Articles of Association, 
proceeded to pass a special resolution in virtue of 
which a document was drawn up entitled ** Articles 
of Association’* in supersession of the Articles 
theretofore in force. The record of this special reso- 
lution was under the provisions of s. 79oftholndian 
Companies Act, 1882, sent to the Registrar of Joint 
Stock Gompanieo to be recorded him. Ihedocu- 
ment was impounded by the Repitrar on the ground 
that it roquii^ to bo stamped as Articles of Associa- 
tion, and was not so stamped. Hereafter a re- 
ferance was made by the Board of Revenue to the ; 
High Court under the provisions of s. 40 of the ' 
Indian Stamp Act, 1879, as to whether the docu- 
ment in question reqiur^ to be stamped. Hdd, 
that the Indian Companies Act did not contemplate 
uny soch thing as new Articles of Association, and 
that the document in question was nothing more 
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than the record of a special resolution, and as such 
did not require to bo stamped. In the matter of 
the Nkw Eobrton Wootj«kn Mills 

L L. B. 88 All. 181 

1. Soh. I. Art. 11 — Bill of exchange 

olhtrvpiee than on demand — Impressed stamp. A 
bill of exchange for 11500 payable otherwise than on 
demand must, under Art. 1 1 of Sch. I of the Act, bo 
stamped with an iinpressiMl stamp of the value of 
six annas. Rabhakant Sraha v. AnHOYcnruN 
Mittbb . . I. L. B. 8 Galo. 781 

sxf. Radhakant Sbuua V. Ahhoy Churn 
Mittbii 11 C. L. B. 310 

8 . and Art \B--Cheqne^Bitl 

of exchange — Admissihility in evidetue— Postdated 
eh^e— Stamp Act, 1879, s. 67-— Penalty. In deter- 
mining whether a document is sufficiently 
stamned for the purpose of deciding upon its nd- 
missiDility in evidence, the document itself os it 
stands, and not any collateral circumstanccB which 
may bo shown in evidence, must be looked at. 
Bm V. (PSvlUvan, L. R. 6 Q. B. 209 ; Oatty v. 
Fry, L. B. 2 Ex. D. 265 ; and Chandra Kant 
Mookerjee v. iTafltk Charon Chaile, 5 B. L. B. 103, 
referred to. Where a dieque bearing a stamp of 
one anna was dated the 25th Sopiomber, and the- 
evidence show'ed it to have been aotnally drawn 
on the 8th September, and therefore to have been 
post-dated, it was contended that the cheque was 
really a bill of exchange payable 17 days after 
date, and therefore inadmissible in evidence as being 
insufficiently stamped. Hdd, in a suit to recover- 
the amount of the cheque on its being dishonoured, 
that it was admissible in evidence. Rambn Chkttt 
V. Maromxd Grousb . L Iii M 16 Calo. 488 

Boh. I, Art- 18— Secufily-hoiid for 

coda of appeal^ourt Fees AH {VII of 1870), 
iSfck. II, Ari> 6. Held, by the Full Bench, that whore 
a bond is given under the orders of a Court as 
security by one part^ for the costs of another, it 
is subject to two duties — (a) an ad valorem stamp 
under the Stamp Act, Art. 13, Sch. I ; (5) a Court- 
fee of eight annas under the Court Fees Act, Art 6 , 
Sch. IT. Kulwanta v. Mahabtr Prasad 

I.Ii.B.10 All.ie 

1 . Soh. Ip Art. 10 — Certificate of 

adle. The stamp duty payabio on a certificate of 
sale is governed not by 8. 24, but by Sch. I, Art 16, 
of the Stamp Act, 1879. RErBRENCB from Dib- 
TBicT Judge under s. 49 of Stamp Act 

L L. B. 6 Mad. 18 

8 - - -- Certificates of aale 

— Pwrehaae of eguity of redemption-^Duty. Where 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
certificate of sale must be calculated upon the 
amount of the purchase-money only. Reference 
UNDER Stamp Act, 1879 . I. li. At 7 Mad 481 

8. CertifUale of adle 

^Pradk^Ad vdhmm damp daJty^dle, aubjeei 
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Sob. 1, Art le-concM 

to mortgage lien, of propertg in eeverai lote^tamp 
dvtg ftagme by pwrAaser of one lot, how eateuXaied, 
In exeontion (3 a deoree, certain immoveable pro- 
perty was attached and eold in eight lots to different 
pereone, subject to a mortgage. The applicant 
was one of the purchasers, and applied for a sale- 
oertiflcate. A question arose whether, in comput- 
ing stamp dnty, the whole amount of the prindi^ 
mortgage-debt or only a proportionate amount of it 
was to be deemed a part of the consideration. On 
Teference to the High Gourt : — Hdd, that the whole 
amount of the principal mortgage-debt and not 
merely a propo^onate amount of it was to be 
added to the price, and the total amount to form 
the consideration upon which an ad valorem stamp 
•duty was to be calculated, each purchaser obtaining 
a smrate sale-certifioa^ In re the applieation 
of Vmnvn Kbshav Satrb 

1.L.&10BO1I1.58 


4. Sate-eertifleate^ 

Sale avAjeet to ineumbranee. Where property sub- 
ject to an incumbrance is sold by auction in ezoon- 
tion of a deoree, the sale-certiflcate should be stamp- 
ed according to the amount of the purchase-money, 
and not according to the amount of the pureha^ 
monty together with the inonmbranoe. Jwala 
Prasad e.ltAM Narazh . I. li. B, 16 AIL 107 

^ Qf properly 

otAfeei to morlgage^Valuation of promriy sold— 
^omputaiion of pnrehaae-nioney---Ceriijieate of eale 
^ProdaimaUon of edle^Mortgagee noted in pro- 
elamation of sale^-CivU Procedure Code, 1882, 
ee, 282 and 287. Mortgages noted in the pro- 
clamation of sale as claims upon the property sold 
should not bo entered in the certificate of sale, or be 
computed as part of the purchase-money, unless 
th^ have been admitted by the parties, or estab- 
lished by decree, or unless they'*have been declared, 
under s. 282 of the Civil Procedure Code (Act XIV 
of 1882) to be charges on the property,and the Court 
has been fit to sell it subject to them, but thqr 
dkould be entered in the certifioate and oompuM 
as part of the purehase-mon^ if thty have been 
thus admitted or established, or if th^ have been 
Aeolared under s. 282 of the Civil Procedure Code, 
and the sale has been held subject to them. Claims 
admitted by parties or establisned by the deoree of a 
•Court should be entered in the prodamation of sale 
as charges upon the property, though they have 
•come to the knowledge of the Court in an inquity 
. under s. 287 only, and have not been made the 
subject of an order under s. 287 of the Civil Proce- 
•dure Code. Sbantappa Chbdambaraya v. Sub- 

RAO RaMGBABDBA TBIXiAVUB 

Z.Ii.B.18Boin.l76 

1, 8<^ I, Art SJr-Conveyanee by 

nendore under one denomination to the eame person’s 
pnrekaeera under another denominedion. Eight 
persons, the owners of a tea estatsb purported to* 
oonvty their rights in the estate to a company ; the 
4onsiaetatlon expressed in the deed of eonvqyance 


Boh. I, Art 91— ooncM. 

being £43A20, payable in diares and debentures of 
the company taken at par. The only shanAolders 
or debenture-holders of the company were the eight 
personsjwho purported to sell the estate to the com- 
pany. Held, that although the conveyiim parties 
were the shareholders of the company, were was 
just as much a sale and transfer of the property 
end a change of ownership ai there would have been 
if the shardiolders had been different persons; 
and that the proper duty payable on the conveyance 
was Hhereforo that mentioned in Art. 21, Soh. 1 cf 
the Stamp Act In re Kondou Tba Compahy 

I.L.B.180alo.48 


9. and Art 60, oL (b)— Tfuns- 

fer of leaao^Tranafer of a ehare of a partnerdup. 
Where a transaction is in substance a sale of a 
diare in a partnership, and the transfer of a dmre 
in a lease only forms part of the subject-matter of 
the sale, as bdng a part of the parbierdiip assets, 
the transaction should be regarded not as the trans- 
fer of a lease, but as the sale of a diare in a partner- 
ship, and the duty payable in respect thereof should 
be that falling und^Sch. I, Art 21, of Act 1 of 1879. 
In re Mbbolas Tba Estatb 

XI..B.19 0A10.888 


8. Campaaty—Wind 

ing up--Tranefer of property by dd to now com- 
pany^onveyance. An instrument, which is in 
terms a conveyance of property at an agreed valne» 
is a sale of such property at that price, and is gov- 
erned by Art 21, Sch. 1 of the Stamp Act (I of 1879). 
The ciroumstance that the transaction is a part of 
a laiger transaction cannot affect the character of 
the instrument. Rbtbbbnob ubdbb Stamp Act, 
8.46 . . I. Ii. B, 90 Bom. 489 


4. Conveyaneo-- 

Transfer of lease. When by one and the same 
deed there is a conveyance of frediold lands and 
goodwill and a tran ier of interest secured by leases, 
the deed diould be stamped under Art. 21 A Soh. I 
of the Stamp Act (1 of 1870) with an ad valonm 
duty on the convtyance ot the frediold property, 
goodwill buildings, and erections, and under Art. 60 
of the Schedule ndth a duty of Rff on the trans- 
fer of each of the interests secured by the leases. 
RBPBBBirOB UHDBR STAMP AcT, 1879, 8. 40 

I,I..B.98Oal0.988 


B. — 


The 
the 


amount payable on a oonvtyanoe ^ 

Stamp Act, Soh. I, Art 21, is properly oalmdated 
on the consideration set forth ther^ and notM 
the intrinsio value of the property oonvq^. Fi- 
iBBBaran umdbb Stamp Act, o. 40 ^ ^ ^ 

Z.I.B.MICia.17 

1. B<A.l,AvtSS--OMIFm^ 

(Mk lAcl XIV of im), 0, ^ 

muAfMwUkfho 

or «* oAmt. Art St oI Soli. I of tt. Cka*» 
eHamp lot (I of 1879) doM not ovnlr to » < 
contemj^ted by s. 02 of the CM . 
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STAMP AOT (I OF 167e)-eoii€U. 


i STAMP ACT (I OF 1878)^ieli. 


————— Bolit If Artb 8S ■ contf* j 

(Act XIV of 1882), the attestation of which copy by • 
the Court or ite officer being not made on the applioa- | 
tion of the owner of the copy, but solely in oonse- i 
qnence of the express direction of the Code, with j 
a view to its being ffiod for the purpose of identify- I 
iog the book entry when prodncod at the hearing. ! 
KniBHNAJz Sadashiv Rahadx V. Dulaba I 

l.L.B.15Bom.687 | 

8. Copy o/ onfcr o/ 

MunidpiU Board eertifUd by the Seerdtary — PMie 
offurSwdenee Ad (/ o/ 1872). m. 74, 78, and 78. 
EM, that a copy of an order passed by a Munici- 

S Board on a petition presented to it, and certi- 
I as a true copy by theSeoretary to the Board, 
came within Art. 22 of the first Schedule to the 
Indian Stamp Act, 1870, and required to be stamp- 
ed. The Seoretarjr of a Municipal Board is a ‘*pablio 
officer ** within the meaning of Art. 22 of the first 
Schedule to the Stamp Act, 1879, for the purposes 
iodioated thereio. RifiBEirci ukoib Stamp 
A fTr,8.46 . I.I..B.ieAU.898 

— Boh. If Art '86, and Art 6— Ds- 

daroEon of (fast— AgrsemeiU. An agreement was 
made between certain persona to transfer the futire 
surplus profits of their respectipe trades to a trustee, 
in order that the trustee should hold the fund so to 
be created on certain trusts declared in the agree- 
ment. Htid, tW the agreement was liable to 
stamp duty as a declaration of trust under the 
Indian Stamp Act, 1879, Sch. I Art. 25, and as an 
agreement under art. 5 (e). Repbrichck ukdbb 
Stamp Act, s. 46. . . I. L. B. 11 Mad. 810 

Seh. I, Art. 88— /fufrumenf evi- 

deneing an agreement to secure repayment of loan exe- 
cuted at time of loan — Assignment by way of mort- 
gage of vahuMe security to secure pre-existing dM. 
Art 20 of Sch. I of the Stamp Act (I of 1879) 
applies to an instrument evidencing an agreemenc to 
secure the repayment of a loan, executed at the time 
the loan is made, and not to the case of an assign- 
ment by way of mortgage of a valuable security to 
^uro a pre-existing debt. It contemplates an 
instrument contenmraneons with the advance and 
with the loan. Qubbn-Ebipbbss v. Dbbbkdba 
Kbishva Mxtter I. Ii. B. 87 Calo. 687 

4 0. W.N.684 

L Boh. I. Art, 88— /iwfrumeiif of 

gift^Endorsement at foot of doeumenL On the 3rd 
of April 1878, on which ^te the Stamp Act (XVllI 
of 1860) was in force, A passed to B a document 
on idain paper granti^ B an annuity charged on 
the revenues oT a village. On the 24th of April 
1879, the Stamp Act (I of 1879) being then in force. 

A adopted G as her son, and 0 three days af^ 
wards made the following endorsement upon the juo- 
oument: **I consent to act aooordipg to this 
■snad.** Bdd, that the instrument should be 
stamped with a idn^ stamp as an instrument 
d gift, under Art 8A 8dh. I of Act I of 1879. 
in rs Bbavaiiibaz [X la B. 7 Bom. 184 


Boh. X Art. 80— could. 

^ and Art. 86 — Dedaration of 

^rustr—wft. Where a donee was directed in an 
instrument of gift of certain land to maintain the 
ctonor out of the profits of the land :—/7eId, that 
the instrument was liable to stamp duty as a 
gift and not as a declaration of trust. Rrvirbnob 
uiiDBB Stamp Act, s. 46 . 1. L. B. 18 Mad. 88 

Boh. I, Art --Partition, in- 
strument of-^Arbitrution— Award. An award 

directiqg partition of property, if signed by the 
parties interested by way of assent to the award, 
becomes thereby an instrument of partition, and 
should be stamp^ accordingly. Amarsi v. Dayal 
I. L. B. 8 Bom. 60 

1. Boh. I, Art. 88 — Deed aeknow- 

ledginff farmer adoption and investing the person 
adopts wth powers of son. A, who was a childless 
Hindu widow, acknowledged the fact of the due 
a^ption of B by a deed which recited that she 
having been childless had asked the father (A the 
exeontee to give the executee in adoption, and he 
having consented, the executee was adopted with 
due ceremonies on the 1st August 1887. It further 
recited that the original name of the executee was 
changed, and the executee was thenceforth to bear 
the changed name, and to get all the powers which 
usually vested in a son. The Commissioner, 0, D,, 
feeling doubt as to whether it could be treated as a 
de^ of adoption, referred it for the opinion of the 
Hi gh Court. HM, that the document was distinct 
from an adoption deed or authority to adopt so as 
to bo liable to stamp duty under Act I of 1879, 
Art, 38, Sch. 1, and that it was not liable to any 
stamp duty. In the matter of Ambai 

I. Lb B. 18 Bom. 880 

9 , Deed confirming 

adoption. A document' was written on a ten-rupee 
stamp paper executed by the executant MtooneD, 
whereby M, after reciting the fact of his having 
adopted D, constituM him the heir to his interest 
in the undivided family property, and declared him 
to be the sole owner thereof as the executant's 
adopted son. On the same document G, the mother 
of D, and his father P endorsed separately their 
consent to the adoption. Udd, that the document 
was not an instrument conferring an authority to 
adopt, and therefore not chargeable under Art. 38 
of Boh. 1 of Act 1 of 1879 or under any other article. 
The endorsements therefore wore not chaigoable 
with any stamp duty. In the maUer of Hammapa 
LIi.B.13Bom.881 

L Boh. I, Art 88 (b)— Zeese— Beal, 

A mittadar executed a perpetual lease of certain 
village for Bl,954 per annum. Of thi?, Rl,564-10-7, 
xepresenting the Government peshkash, the lessor 
diiected the lessee to nay to Government and the 
balance R400 to himself. The lease was written on 
a 20-nipee stamp wper, HM, that the sum of 
Bl ,964 lepresented the rent, and that the stamp 
duty was to be calculated khcreupon. Rirxiunrca 
yaoM Board or Bbvbmitb . L L. B. 7 M a d . 166 
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STAMP ACT (1 OP 1879)— eonlA 

9. 8oh.I,Art.8eco).(dH-lM— 

Prmiun^Mortgage-^Leaae, By a document pur- 
porting to be a lease, certain land was leased for four 
years at a rent of RIS per annum. Out of the total 
rent it was stipulated that R60 should be paid in 
advance and the balance RIO at the end of the tmn. 
iVeid, ttot the payment of ROO in advance was pot 
payment of a premium or fine within the meaning 
of Art 30 (6) of the Stamp Act 1870. By a docu- 
ment purporting to be a rent agreement the lessee 
took a shop for five yearn, agreeing to pay R30 
per annum as rent, depositing one year’s rent with 
t^ lessor, which was to be created to the rent of the 
last year of the term. Hddt that the deposit of one 
year^ rent with the lessor was not a fine or premium 
within the meaning of art 30 (e) of the Stamp 
Aot» 1870. By a document purporting to bo an in- 
strument of mortgage, the owner of certain land, 
being indebted in a certain sum, conveyed the 
land to his creditor for nine years in liquidation 
of the principal and interest of the debt The 
creditor was to take the produce of the land, 
enjoy tiie profits or suffer the loss, and wy R35 
per annum as rent Hddt further, that the docu- 
ment was a lease with a premium liable to dnt 
under drt. 30 (d) of Sch. I of the Stamp Aot^ It" 
Birribcb UNDia Stamp Act, 1870 

l.L.&7MikL908 


a and Boh, II, Art 18, ol* 

(b)— AoMioi or leoM of immovMU property 
far any pnrpoM other than UuU of oaUivaiian — 
Stamp duiy, txmplUm from^ of each {ease. A 
kabnuat or lease relating to immoveable property 
let to a tenant for any purpose other than that of 
cultivation is not such a lease as is contemplated by 
art 13, cl. {b) of the Stamp Act 1 of 1870 so as to oe 
eiempt from stamp duty, but is chargeable with 
such duty under Sen. I, AxL 30 of that Act Raba- 
TAM Ramghandba V. Dhoitdw Raghw ' 

I,li.B.10Boiii.l78 


L Boh. I, Art 44, ols. (a) 

(b) — Martgage-deeda — Cooenanis for guiei anfoy- 
meal— Per Curiam. Cl. (a) of Art 44of Sch. 1 of the 
Stamp Act, 1870, applies only to those deeds in 
which possession of the mortga^ {iroperty is 
given, or agreed to bo given at the time of tbe 
eioontion of the deed, or, in other words, where 
Immediate possession of the property is given, or 
agreed to be c^ven, the terms of the dm to the 
mor^agees. Per Oabth, O.J. The principle 
of the cUstinction between the two classes of mort- 
gages named in Art 44 is that, where the title to 
the land and the possession or immediate ri|^t to 
possession both pass to the mortgagee, the same 
duly is charged as upon a conveyance by ^7 of 
sale, but when the title only passes, and possession, 
or the right to possession, doM not^ the lower duty 
is chargeable. Per J* The word “ given^’ 

in cL (a) of Art 44polntooutthatonlythosetrans« 
notions are intended to be coveted where the transfer 
df possession takes jfiace in consequence of the 
agreement on the part of the mortgaipir to deliver 
over possession as part of the seeiuity for the 


STAMP ACT (I OP 1879)-eoiifd. 

Boh, I, Art 44^ olt (n) and (b) 

—coaid. 

mortmge-monoy ; but where the mortgagee beoomoa 
entitM to enter upon possession irrespmve of the 
consent of the mortgagor to make over possession, 
oL (a) will not apply. Per Field, J. ^e Stamp* 
Act is a Revenue Act, and the rule of construction of 
such Acts is, that in case of a doubt, the constructioni 
most beneficial to the subject is to be adopted. The 
words “ agreed to be given ” in Ark 44, cL (a), can 
only apply where then is an ezpnss or implied 
aflMmont to give possession ; tftey will not apply 
where them is no such agreement,ezpieBS or implM,. 
but the effect of the document is such that a mort- 
gagee has menly a right which he can enforce in a 
Court of law to obtain possession. Anoetmous 
IL,B.10 0alo.974 

S. - Canetruetion. A 

mortgage-deed, dated the 4th August 1883, sti- 
pulate that possession was to be given to the mort- 
gagee after the 31st May 1818, if the mortgage lorn 
was not entimly repaid by that date. On the ques- 
tion being refemd to the High Court, whether cl 
(a) or cl (h) of Ark 44, Sch. I, Stamp Act I of 1879, 
implied to the case : — Held, that cl. (6) mlied. 
The intention of cL (a) is to cover cases or mort- 
g^ with possession, and the words “ agreed to be 
given ” an to be mad as if the words '* atthetimeof' 
execution ” immediately foltowod and qualified the 
word ** given.” CL (a) s^uld be read as if it 
wen waned ” when possession of the property. • 

. • . is cpven by the mortgagor at the time of 

execution, or is agrm to be then given, and not 

then agreed to be given.” 

Hinoanohat Mill Company vl Beechand 

L L. B, 8 Bom. 810 

8 . SiipukAUm nof" 

creating fresh bbligations. Under the ordinary 
law of mortgage, the mortgagor is bound, so long 
M the equity of redemption nmains with him, to 
indemnify the estate against expenses incurred in 
pntecting the title. So that when a mortgage- 
bond contains stipulations under which the 
mortgagor engaj^ to npay to the mortgagee any 
costs he may incur in suits brought against him 
by the mort^gor’s co-shaim, and also any debts - 
charged upon the mortgaged property which the 
morteagee may pay, the stipulations do not create 
any fresh obwtion, and requin no additional 
stamp duty. Damodab GunoADHim v. Vamanbav 
IiAKSHMAN . L lu Bi 9 BoBb 48ff 

A Band^Mortgagc 

— iSfemp Act, 1879, s. 8, el 4(e) and 18, ss, 7, 28p. 
Seh, 1, Arl 18, A grower of snipocane ezeented a 
deed whenby he borrowed a sum of R88 as ” esr- 
nest-monqy ” and covenanted to deliver to the len- 
der on a certain date 81 mannds of lab (nniefinsd 
sugar), upon which he was to receive a ^fit ei 9* 
annas per maund over and above a price to be th^ 

after fixed at a meetipd of oroweiii He fertte' 
covenanted as foOows i " If me snp^ ^ % 
be less than the fixed miantily, and ue moiiqy iw 
nmains ^ducb then tbe am money thus dirip. 
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BTAICP ACT (I OF 1878)— eonfal. 

Bolt If Art AAi olo. (a) and (b)— 

contf. 

including the ixrofits. shall be paid at the rate 
of B1 per maund ; that in cane of my not supplying 
the rab at all, or selling it at somo other place, I 
will pay the whole amount at once including the 
said profits." As collateral security, lie hypothe- 
cated the produce of a field of sugarcane, the value 
of which was not stated. Helft, by the Full Bench, 
that the instrument was a " mortgage-deed " within 
the meaning of s. 3 (13) and Art 44 (6) of Sch. I of 
the Stamp Act (I of 1879). ffeld, by Stuart, C. J., 
Straight, J. and Brodhurst, J., that it was also 
a " bond " within the meaning of s. 3 (4) (e) and Art. 
13 of Sch. I and with reference to the provisions of s. 
7 was, chargeable with stamp duty solely as a bond 
under Art 13, the contract being a single one. //eH 
by the Full Bench, that the prosier stamp duty 
payable on the instrument was four annas. IleU 
by Stuart, O.J., and Straight, J., that in estU 
mating the stamp duty |iayable on the instrument 
the amount stipulated to be paid by way of penalty 
in case of breach of the covenant to deliver tho rab 
must nut be taken into account. Be/erenee by 
Board of Bevenue N.^W. P. L L. B. 2 AU. 654, 
doubted ; and Qiobome Bubal Bowri, /. L. B, 8 Cak» 
284, referred to by Straight, J. Per Stuart, C.J,, 
tliat, for tho purpose of estimating tho stamp duty, 
the amount secured by tho instrument was R26, 
the amount borrowed, plus Rll-3, the amount to 
be paid to the borrower on the 21 maunds at 0 
annas per maund, and that the additional profit, 
f.e., the price fixed at the moetinij of growers, not 
havin||r i)ei*n ascertainable at the time of execution, 
foil within the provisions of s. 26 of the Stamp Act, 
and could not have the effect of adding to tho stamp 
duty. Per Oijifixld, J,, that the amount secured 
or limited to be ultimately recoverable under the 
instrument was B25, the amount borrowed, plus 
1121 the sum recoverable at B1 per maund in the 
event of the borrower’s non-^liveir of tho 21 
maunds, and stamp duty was payable on this 
amount In the maBer o/.Gajraj SiNon 

Z.L.B,9A1L686 

Bee Samdhu Chandra Bbfabi v. Krishna Cra- 
ban Bipari . . I. la B. 80 Calo. 178 

5 Aemgnmenl by 

vay of mortgage of valuable aeeurily to secure pre-exist- 
ing dAt—Btamp Act (1 of 1879), a. 8, sub-s. {13), 
Art 29 of Sch. 1 of the Stamp Act (I of 1879) applies 
to an instrument evidencing an agreement to secure 
the repayment of a loan executed at the time the 
loan is made, and not to the case of an assignment 
by way of mortgage of a valuable security to secure 
a pre-existing ddit It contemplates an instni- 
mont contemporaneous with Gie advance and with 
the loan where an instrument was aii assignment 
^ way of mortgage of valuable securities to secure 
a pre-existing debt, it was AeU to come under 
Art. 44 of Sob. I of the Stamp Act Forthepuxpose 
of asoortaining what stamp duty is payable on an 
instrument alteged to be a-mortgage, it is necessary 
to see if tho instrument is a mortgage as defined 

VOL. V. 


STAMP ACT (I OF 1878)-«oii(tf, 

Boh. 1, Art 44^ ola. (a) and (b)— 

— «mc/d. 

in the Stamp Act. QuRKN-EMPitBSS r, Dbbcndra 
K itisiiNA Mittbr I. Ii. B. 87 Oalo. 587 

4 0. W.ir,684 

8. __ and a. 3 (18), aoh. I, Art 

88, and Art. B (o) — Mortgage— Aasignmeni 
of growing toffee. By an agroomont mado the 
first day of September 1884, A, in considorAiion of 
B1,000 to bo advanced to him by B, assigned to B 
tho whole ciop of coffee then growing upon a certain 
estate, upon trust, infer alia, to secure the repay- 
ment of tho sum advanced. It was stipulated that 
A should cultivate the crop till maturity and deli- 
ver it to B. Held, that this document was a mort- 
gage liable to duty under Art. 44 (6) of Sch. I 
of tho Stamp Act, 1879. RKFERUNca undkr 
Stamp Act, 1879 . I. L. B. 8 Mad. 104 

7. - ^ and Art. 88 — Mortgage advance 

payable on demand — Power of sale in default 
of repayment of advance — Pledge, In considera- 
tion of an advance of B 1,450, on interest, re- 
payable on demand, certain boat-owners assigned 
to iSf <fr Co, their paddy boats, the boat-owners 
retaining working and being responsible for the 
safety of the boats, and agreeing, so long as the sum 
advanced with interest should remain unpaid, to use 
their boats for the sole purpose of supplying paddy 
too 8 A Co. and to deliver such paddy (which was to 
bo paid for at tho market rate) at the end of eaoh 
trip as directed by S <4 Co, On failure to make 
repayment on demand, B A Co, wore empowercil to 
take possession and to sell the boats. Held, that 
tho document was a mortgage and not a pledge, 
and as such should bo stamped under Art. 44 {b) 
of Sch. I of the Stamp Act of 1879. /n the matter 
of Ko Shway Auno V. Strang Stevl A Co. 

t. L. B. 81 Calo. 841 

8. Mortgage — Const- 

deration. A kanom deed is liable to a stamp duty 
as a mortgage only, and in calculating tho consider- 
ation, the ascertained amount of compensation for 
improvem ints paid at the landlord’s requMt by tho 
incoming to the outgoing tenant must be included. 
Reverence under Stamp Act, s. 46 

I. L.B.88Mad.l64 

9. " Mortgage-derd." 

By a clause in a document referred to the High Court 
for an opinion as to tho stamp duty payable thereon, 
the A company agreed that, on execution of the 
document, they would issue andhand to tho B com- 
pany £8,000 part of the £25,000 second debentures, 
and that such second debentures, together with the 
£20,000 first debentures already issued to tho B 
company, and the remaining £5,000 first debemturea, 
subject to tho prior charges thereon, should be held 
by the B company as security for a sum of £32,0(^- 
16-10 previoudy mentioned in tho deed. Had, 
that the dause constituted the document a ’mort- 
ffase-deed ” within the meaning of the Tndian^Stamp 
^t^ 1879. whole debt of £32,(X)9-16-10 being 

17 o 
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SVAUP ACT (1 or 1878)— eodfA 
Seh. I, Art. 44. olt. (a) and (b)— 

hv tho Raid document, Rocnrod not only upon the 
old RTcurity of £20,000 first debentureR, but also 
upon the £8,000 senond debentureR, and the romain- 
ifii{ £5.000 of the first debenture, stamp duty was 
payable on the new Rccurity though r portion of the 
debt secured was included in the previous document 
' on which duty had been paid ; that the document 
w'as not a mero afcrccmont to make a transfer, but 
an agreement to hand over the debentureR on the 
execution of the document, and was therefore in 
elTcct an actual tri^nsfer ; that the '* mortgage-deed** 
was one with possession uithin Art. 44 (a) of Soh. I 
of tho Stamp Act, 1879, by which thifl document 
was governed and that, in respect of the under- 
taking to make further advances, tho document was 
liable to further duty as an agreement ** not other- 
wise provided for.” Revkbvnck vndkr Stamp 
Act. s. 46 I. L. B. 28 Mad. 207 

Soh. I. Art 46, and a. 84, and Boh. 

n, ol. 2— Agfeemenfs for aaU of goodtH- 
Broker*a houghi and aold noka — Nott or memo- 
fandum of aaU. Tho plaintiffs sued to recover 
damages for the non-aoceptanee of wheat which tho 
defen^nt on the 16th May 1889 b^ two contracts 
agreed to ]^rohaso. At the heanng, in order to 
prove the terms of the contracts, tho plaintiffii 
tendered two notes, or memoranda of the contracts, 
which purported to he signed by the broker and also 
by tho defendant. These notes were, in fact, tho 
sold notes which the broker had given to tho plaint- 
iffs. Each of these notes had been stamped with 
an anna stamp, but the stamp on one of thorn had 
not been oanoelled at all, and the stamp on tho other 
was without any mark of cancellation except a 
small part of the first letter of the defendant's 
signature, consisting of a slightly curved line. On 
these notes being tendered in evidenoo, it was oh- 
* ‘ jocted that they were inadmlssible,being unstamped, 
having regard to ss. 11 and 34 of the Stamp Act. 
The Court allowed the objection, and rejected the 
notes. The plaintiffs then contended that the 
doonments were only memoranda of parol con- 
tracts and miidit be regarded as agreements for 
the sale of goods, and exempt from sUmp duty, 
under d. 2, Sch. 11, or at all events admissible on 
payment of a penalty— m. 7 and 34. Hdi, that 
the doonments in question were documents d Ae 
nature of a note or memorandum chargeable under 
Art 46 of Soh. I. and were not exempt from duty 
nnderd. 8 of Sch. II. Rauu v . Caramalu Fazal 
Lli.B14Boiii.102 

Bcdt I. Art dB^Polieg of imw 

ansa— £i/e foUeg^Bang. Beg. X of 1829. Per 
BnouovTOir. J. HtH that inasmuch as Regula- 
tion X of 1829 was not reoi^C^ed bytheSupreme 
Court life policies of insoranoe issued before 1860 
did not require a stamp. RAJirAiunr Bosi v. 
UmviBSAL Lm Assubavci Oompavy 

L L. B 7 Gala 604 : 10 O. Xa B 661 


STAMP ACT (I OF 1870)-ecmli. 

1. Boh. I. Art 60— Covrf Fees Aet, 

Seh. //, Art, 10 (a) — Power to vakU to Main coptee 
from Cotteetor^a ofiee — Stamp. A document au- 
thorizing a vakil to apply for copies of records from 
the Collector's office is properly stamped with a 
Court-fee stamp under Art. 10 (a) of Sch. II of the 
Court Fees Act, 1870, and does not require to bo 
stamped as a nowor-of-attomoy under Art 50 (6) 
of Sch. T of the Stamp Act, 1879. Reterbncb 
UNDER Stamp Act, 1879 . I. L. B 9 Mad. 146 

2. ol. (b)— Court Few Aet^ Seh. 

JI9 Art. 10 (a) — Valwlatnama-^Power-of-tUiorney, 
A document was given to P by thirty-six persons 
jointly interested in a certain sum of money autho- 
rizing him to appear before a certain officer and 
receive payment thereof. Held, that the document 
was apower-of-aitomey, and that consequently the 
proper stamp duty was one nipoo, leviable imder the 
Stamp Act, 1879, Sch. I, Art. 60 (6). Reference 
UNDER Stamp Act, 1879 . I. L. B. 9 Mad. 869 

a and 0 . 8, ol. 16, and a. 7— 

Power-of-attomeg^IrutrumetU of truat. Ten 
mirasidars of a village exeoiitod an instrument 
authorizing the person therein mentioned to recover 
for them from their former agentthepercraisites and 
other communal income appertaining to their mirasi 
rights, to cnltivate their maniems, to distribute to 
them proportionately to their diares the profits of 
certain common land, eto. Hdd, that the instm- 
ment was a power-of-attomey and should bear a 
stamp of R5. Rstsbrncr under Stamp Act, s. 46 
LL.Bl6Mad.88e 

I Boh. I, Art BB-TwtSeeeipt 

for money paid 09 taxea — Municipality, receipt for 
honaeAax exceeding twenty rupees. A receipt by a 
Municipality acknowledging ]^yment of house-tax 
exceeding twenty rupees requires a receipt stamp 
under Sch. I, Art. 52, of Act I of 1879. in re Kara- 
CRX Municipauty I L. B. 12 Bom. 108 

2. and 8. 8. ol 17-“dor*W” 

— Receipt, The defendant in a suit on a bond 
set up as a defence that the bond had bm paid 
in part in sugarcane juice, and as evidence of 
this fact produced a document called a ” sarkhat" 
alleged to be signed by the plaintiff acknowledging 
the receipt of sugarcane juice, the price of which 
exceeded R20. There was nothing in this document 
which ibowed that the sugarcane juice had been 
received in part satisfaction of the bond. Hdd,^t 
the document was not a ” receipt ” within the mean- 
ing of the Stamp Act, 1879, but a memoraiidom 
of sugaroane juice supplied, and required no stsma 
Dbbi Prasad v. Rupu L L. B 6 AIL 2n 

a 

.Igtui hg tniiUtr dMai’. took dttduigiog 
An enW made by a creditor in the khatta-booktf 
the debtor, and shmed by him for the i 

Bumof moneyinrabhargeof adebt^isa reoel^ 

within the meaning of s. 3. d. 17. of 

and as tubh must be stamped under Art 62. Bob* l 

ofthatAot Qurrn-Bmpbjssbf. JUOORBiNATg 

LL.&UOalo.8U 
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ETAMP AOT (I OF 

1. ^ — Boh. !• Art. 64— Oite- 

anna adhesive etamp^FuU etamp duty leviable. 
A releaBO - chargeable mth four-annae stamp duty 
^vas executed on paper bearing a one-anna a^csive 
receipt stamp. that in calculating the stamp 
due the one-anna stamp ought not to bo taken into 
consideration. Beferenee under Stamp Art, s. dd, 
1. L. H. 8 Mad. 87$ followed. Referencv under 
Stamp act, a. 50 . 1. Ii. R. 16 Mad. S60 

2, Rtlease^ParH- 

tion, deed of. A Hindu executed in favour of his 
father as representing the interest of the other 
members of his family, an instrument by which ho 
rclinqu idled his rights over the general property 
of the family in consideration of certain lands being 
allotted to him for life, and certain debts incurred 
by him being paid. The instrument further pro- 
vided that the lands allotted to the executant for 
life diould go towards the shares of his sons at any 
partition effeeted after his death. Held, that the 
instrument was not a dec<l of partition, but a release 
and should be stamped accordingly. Reverence 
UNDER Stamp Act, a. 46 . 1. L. R. 18 Mad. 888 

1 .Boh. L Art. 67— iSfeOlemcnl— 

duty. Under Art. 57 of Sch. 1 of the Stamp Act, 1 870, 
stamp duty on a settlement is to bo calculated 
on the value of the property settled as set forth in 
ouch settlement. Hdd, that these terms do not 
moan the value of the interest or interests created by 
the settlement, but refer to the value of the property 
settled, which, it was intended by the Legislature, 
should be sot forth in the settlement. Reterencb 
T7NDER Stamp Act, 1870 . I. Ii. R, 8 Mad. 468 

8. — — and Art 64 and a. 8 (18)— 

ScUlment — Testamentairy document — Trust-deed. 
An instrument called a trust-deed by the party 
executing it was intended to have immediate 
operation. It vested the property in the trustees at 
once, and the provisions as to the management and 
the ultimate beneftcial interest in the property 
showed that it was contemplated that its operation 
might extend beyond the lifetime of the owner. 
Heid, that the instrument fell under tho definition 
of a settlement in the Stamp Act (I of 1879), and 
should be stamped accordingly. R^febence by 

THE GoUjECTOB AND SUPERINTENDENT OF STAMPS, 

Bombay . I. L. R. 80 Bom. 810 

Boh. I, Art 80— Tfans/er of eetaiee 

and mining rights hrid under lease. In considera- 
tion of a sum vi £86^00, two coffee estates, opened 
out on land held under a leaso for fifty yrars, to- 
gether with the mining rights therein, also held under 
lesse for a term of forty-eight years, were transferred 
by deed for the residue cl those terms. HsM, that 
the stamp duty payable on the transfer deed was to 
beiegidatedby me provisions of cl. 00 of Sch. I of the 
Stamp Aot^ 1879. Refbbbnoe fbom Board of 
Revenue under Stamp Act. 1879 

I.L.R.6Mad.l6 

cr ^ ^ n. Art 1 A, • 

•mgdesuons of obtainiDg copies of certidn records 


BTAMF AOT (1 OF 1878)-eoii». 

‘ - Boh. II, Art 1 (b)— ^oald. 

in a suit in thd Court of tho Subordinate Judge of 
Sirai, appeared before the nazir and clerk of that 
Court, and made an Affidavit to tho effect that she 
WAP the heir and legal representative of one of tho 
defendants in that suit, and neeilod the copies for 
tho purpose of producing them in a suit filed 
Against her in the Court at Karwar. llio affidavit, 
together uith a duly stamped applicAtinn, was pre- 
sented by her pleader to the District .Tiidge, who, 
being of opinion that tho Affidjivit should be on a 
stamped paper, referred tho case to tho High Court. 
Hrid, that tho affidavit was oxom^it from stamp 
duty under Sch. II, Art. 1 (b), of the Stamp Act (1 of 
1879). In re the apidkation of SnEsnAMMA 

I. L. R. 18 Bom. 878 

1. Boh. II, Art. 8 (a)— 

/or, or relating to, the. eale of goods. By an agreement 
in writing tho vendor agre^ to sell, and the pur- 
chaser to buy, certain salt for a price to bo paid 
at a future date. Tho salt was to bo at purchaser’s 
risk from the date of the execution of tho agreement, 
and, if not removed within a certain time, to revert 
to, and become the property of, the vendor. Hsbl, 
that this document was exempt from duty under 
Sch. 11, Art. 2 (a) of tho Indian Stamp Act, 1879. 
Reference under Stamp Act, b. 46 

I. L. R. 10 Mad. 87 

8. Exemption — Agree- 

ment for the sale of goods. An agn^omont for 
tho sale of goods does not require stamp under tho 
Indian Stamp Act, although it contains provisions 
as to tho warehousing and insurance of the goods 
previous to delivery. Kyp v. Mahomed 

I. L. R. 16 Mad. 160 

Boh. II, Art. 11, and Boh. I, Art 87 

— Vakil — Entry on roll of ad ixicates-^ Exemption 
from duty. By Art. 11 (a) of Sch. 11 of the Stamp 
Act, 1870 (which exempts fn>m duty the entry 
of an advocate, vakil, or attorney on the roll of any 
High Court when he has previously been enrolled in 
a High (Tourt established by Royal Charter), a vakil 
on the roll of tho High Court Madras, who applies 
to be entered on the roll of advocates, is exempted 
from tho duty preseribed by Art 27 of Sch. I of tho 
said Act In re Parthabaradi 

LIi.R.8Mad.l4 

Boh. II, Art. 18 (b)-^eeurity 
bond for due accounting for “ properly ” received 
by virtue of offUe. The question was whether a 
bond oxeouM by the sureties of an officer of 
Government to secure the duo execution of his office 
and tho due accountiug by him of ** public moneys, 
deposits, notes, stamp papcT, ixistage Jabels, 
or other property '* of (iovernment csommitted 
to his charge was or was not exempted from 
stamp duty by the provisions of art. 12 (6) 
of Sen. II of Act I of 1879, regard being had to tho 
words “other property.*’ Per Stuart, C.J., that 
such bond was one to secure tho “ due execution of an 
otto “ and tho “ duo accounting for money received 
by virtue thereof,” and nothing more, as the wordf 

17o2 
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BTAHF ACT (I OF 1870)-eoii». 


STAMP AOT CX OF 187e)-«oiMU. 


Boh. II. Art. 18 {hh-tmidi. 


** or other property*’ must bo taken to mean proper- 
ty of the same kind as previously mentioned, and 
ttoefore ** money ” or the like of money, and sneh 
bond was theiefoie exempted from stamp duty by the 
provisions of Art. 12 {h) of Sch. II of Act I of 1870. 
Per Oldfield, J., that, inasmuch as tho words in 
Art 12 (b) of SoL II of Act T of 1870 ‘*or the duo 
accounting for money received by virtue thereof” 
should be regarded as mere surplusage, and the ” due 
exeoution of an office ” and the ” due accounting for 
money received by virtue thereof ” bo oonsiderod one 
and me same thing, and as tho due accounting for 
property receivod 1^ him by virtue of his offiM wm 
the^* due execution of his office ” by the officer in this 
ease, such bond was one for tho ”due execution of an 
office,” and was therefore exempted from stamp 
duty. Per SvAirKfB, J., and Straioitt, J., that, 
inasmuch as the words in Art. 12 (b) of Sch. II of 
Aot I of 1870 could not be regarded as mere sur- 
plusage, and there was a distinction drawn by the 
f4igisbtnre between the ” duo execution of an 
-.Pime ” and the ” due accounting for money 
'veoelvod hy virtue thereof,” such bond was not one 
lo^ ..the ” due execution of an office,” and being one 
foe ^ due accounting for "property,” it was not one 
for the due accounting for "money,” and therefore 
it was not exempted from stamp duty. Refxb- 
ENOE BT Board of Revenue, N.-W. P. 

I.II.M 8 A 11.788 

1. Boh. II. Art 18, oL 

hya euUivaior~^Defin&e term A nnual rmt. Cl. (b), 
Art 13of Sch. Tlof Actlof 1879, exempts all leases 
executed in tho case of a cultivator without the 
payment or delivery of any fine or premium, what- 
^ever the reserved or annual rent may bo, provided 
it be for a definite term not exceeding one year, and 
also whatever the term may be, provided the annual 
rent re s er v ed does not exceed RIOO. In re Bra- 
van Badrar , I, L. 0 Bom. 091 


8. — Leaae for planting 

eoeoanvit tfssa— (Tuttfnaior. A person whose occupa- 
tion is that of a cultivator and who takes a lease 
of land for planting cocoanut trees is, in respect of 
t^t occupation, a " cultivator.” A lease given by 
ham is one exempt from stamp duty under Art 13 
'(b) of Sch. JI of the Stamp Act (I of 1870) if the 
annual rent reserved thereby does not exceed RIOO. 
Ramcbabdba Vabudevsrbt V. Babaji Kusaji 

l.Ii.B.lBBom.78 

'Bfc and ol. {oy-^Lean granM to 

a oMwiar^Kab^^ from elamp 

My, ^ the term " cultivator ”in Art 13, Sch II 
of tto Stamp Act. 1870, only those persons are con- 
noted who actually cultivate the soil themselves or 
who cultivate it members of their household, 
or by tiieir servants, or bleed labour, and witii 
their own or hired stock. The class of husbandmen 
or actual agriculturists is meant^ not liwmers, mid- 
dlemen, or lessees, even though cultivation may be 
oanied on to some extent 1^ such persons in the area 
\icovered by their lease. BeU, thmforeb where the 
land, the subject of a kabnliat (counterpart of a 


Boh. n. Art. 18 oL (ol-eondU. 

lease), was for a large part not cultivable or suscep- 
tible of being treated as a "cultivator’s” holding in 
any Intimate sense of that word, that such kabuliat 
was not exempted from stamp duty under Art. 13 (c),. 
Rch. II of the Stamp Aot, 1870. Reference under 
Stamp Act, 1870. In the matter of Lacrman 
fbasad l l. b. 6 All. 8ea 

4. d. (oy^Counterpati of Uaee of 

eaU^pane, A counterpart of a lease of salt-pans 
hold not to bo oxempt from stamp duty as it did 
not purport to bo a counterpart of a lease granted to 
a cultivator. Manjunath Manoeshaya Baindur 
V . Manoesh Sresraoiriapa Gokarnkar 

I.I..B.18Bom.640 

L Boh. n. Art. 16 (a)— Eeestpf-- 

EndorsemeiU of payment of mortgaye^ieed. An 
endorsomont on a mortgage acknowledging the re- 
ceipt of tho sum therol^ socurod is exempt from 
stamp duty under Sch. IT, Ark 16 (a), of tho Indian 
Stamp Act, 1879. Reference under Stamp Act, 
s. 46. . , , . I.L.B.lOMad.84 

8, Jfrestpf given by 

Secretary of club to a member for dnb biU, Whore 
a receipt in writing is given 1^ the Secretary or 
other manager of a club to a member acknowlmg- 
inga myment above R20 on account of a club bill, 
it Is liable to stamp duty. Reference under 
Stamp Act, b. 40 . L L. B. 10 Mad. 86 

8, and a, 8^ ol. 17— Eeestpf— r 

Barrieter^e fee--ConMeration^Hoiwrarium net 
mmee. A receipt given by a Barrister for a fro 
is exempted from stamp duty by Ark 16 (b) of Sch. 
II of the Stamp Act, 1870. Reference under 
Stamp Aot, 1870 . • I. L. B. 8 Mad. IdG* 

4, ' Payment of money 

wUhoui conaideraUon— Receipt for CoanciPe feee. 
A receipt given by Council for a sum above R20' 
paid to him as a zoo for professional services is 
exempt from stamp duty. Referenge from the 
Board of Revenue, N.-W. P. and Oudh 
I I. L.B, 10 All. 188 


STAMP AOT (n OF 1889). 

See Stamp Aot, 1870, a 24. _ 

LlbB. MBohlSST 


See Stamp Duty. 

Su Stamp Duty— Hatohitta 

uo.w.v.iiat 


m of BaAcrngt 

— Suffeiauif ^ tlamp--OdiUlnielio» cf 
mai. In detmninlng tbe qoMtion vwHUC^ 
TNirticular instrument is suffloieiitly stamped, Wr 
Court shanld only look at the instnunent m n 
rtandii. Bamm Chdig ▼. Mdhomti Okma, 

16 0^48t,iiiiABoiidtBa$ii«fSeiiaami.r. 

iam, [ISU] 9 Q. B. 716, Mknr^ A* ** * * ** 

sh«k*. 
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STAMP ACT (II OP 

1. ■. 2 (7) (b)— Promf>Mfy Pole. 

The d»f«nduit pafwodto the pbintiff a document 
to this effect : •* I have this day taken from you 
in cash R48 (forty-eight). ** 1 have roooived this 
amount. I ^11 repay money without taking 
any objection, when you should demand [it].** The 
document was attest^ by two witnesses, it boro 
a onc-anna adhesive stamp. Heldt on a construc- 
tion of the document, that it was a ^nd within the 
meaning of s. 2 (5) (6) of the Indian Stamp Act (II 
of 1809) ; since the document was attested and was 
not payable to order or bearer, and the executant 
obli^ himself to pay the money to another. 
Vjsnkit V. SiTABAM (1906) . L li. B. 29 Bom. 82 

2. -7 TranaadioM com- 

prised in a docunuiU — Agreemeni to lend money for 
improvemcfU, additions and repairs and for working 
mortgaged mitts — Agreenu^ to lend money to partner- 
ship not capalAe of speeifio performance — Breach of 
the agreemord — Claim for danupges^Utmp duty to 
the document. ^ The transanctions comprised in a 
document consisted of a transfer of a mo^ago secu- 
red on a cotton mill and an agreement that the 
transferee should lend money at the n*quest of the 
transferor to the^ mortgaged mill for making im- 
provements, additions and repairs and for the 
working of the mill A question having arisen as 
to what was the proper stamp duty payable on the 
document. //cM, that the document was only 
liable to stamp duty as a transfer of mortgage and 
as an agreememt, that is, to 115-8-0 in all An 
agreement to lend money docs n<it create 
an obligation to pay money within cl. (6) (6) of 
s. 2 of ^0 Indian Stamp Act (II of 1899). An 
agreement to lend money to a partnership is 
not capable of specifio performance and it creates 
no debt although the breach of it may give rise to a 
claim for damages. Hitwaudhak CkxrroN MiiiLS 
Co. V. SoKABji (1909) . I. Ii, B. 82 Bom. <226 

1. B. 2p el. (15) — Partition — 17b- 

iivkUd ^others’—Documcnlts pwporiing to he lists of 
properties — Each document signed by the brothers 
exeejMng the one retaining if— EocA document formed 
the title of the brother rtiainin/g it with respect to his 
share— Instrument of partitioHStamp. Four un- 
divided brothers made four lists of the family pro- 
perty. Each list was signed by three brothers and 
not by the fourth, who ratained it. A question 
havingarison whether the Ustsconstituteda partition 
between the brothsrs and requited to be stamped 
as sudi under the Stamp Act (II of 1899) : Beid, 
that the four dooumants formed, when read 
together, an instrument of partition within the 
meaning of s. 2, d. 15, of me Stamp Act II of 
(1899). Each dooument formed the title of the 
brother retaining it against the other three brothers 
with regard to the p ro p e r ty , which came to hie ehare 
when tile partition was effected. Qanpat v. 
SuPDo (1908) . . L la M 82 Bom. 609 

2. i. 8 (16)— CVwf Proosdiwrs Code 

{AeiXlVof 1882), e. S98^^Decree for parteHon— 

, Vf^i^miUskmes^s r ep ort Deeres tn iiccord 0 nee— Ftnol 
isrdsr— Inilnimeiif of partiUgnr-dStamp. A dforoe 


STAMP ACT (11 07 1899) -eeiifd. 

B. 2— COBCk/. 

for partition passed in aooonlanoo with a Commis- 
sioner's report undiirs. .'195 of the Civil Procedure 
Code (Act XIV of 1882), is a final order for 
effecting a partition passed by a Civil Court and 
must therefore bo stampiHl as an instrument of 
partition under s. 2 ( 15) of the Iiidi.an Stamp Act 
(II of 1899). Balakam e. Ramkhisiiba (1005) 

I. L. B. 29 Bom. 806 

* Instrument of 

^psrtition—Aufard — Anawnrtl by an arbitrator direct • 
ing a partition. An awanl Ix^gan by saying, “ We 
dooido as below. The parties should actaoooid- 
ingly.*’ It Avent on, th« defonclanl “ should t^o 
into his possosiiion as below after passing a legal 
roloase.” It added other directions with reganl to 
the action of the defendant, and provuhHl “ in con- 
nect ion with whatever is settled to bo given to the 
‘ defendant * and to ho taken by him, wo direot that 
the * defendant * should take into his possession the 
proport ioB and receive and pay mon«y stated above 
after passing a release on sufficient stamp ahS 
getting it registered.** //efd, that the award came 
within the meaning of the woids “ an award by an 
arbitrator directing a partition ** within the meaning 
of B. 2, cl. 15, of the Indian Stamp Act (II of 1898). 
Per Bbamav, J.— 'Hie terms of s. 2, cl. 15, of the 
Indian Stamp Act (II of 1899) provide for all the 
oases, for parties having divirlfNl or agreed to divide, 
for arbitrators, to whom rofonmee has boon made, 
directing a partition, and last for the Courts effeot- 
ing a partition. Kaudab v. TmuiinvANUAS (1900) 
I. L. B. 81 Bom. 68 

B. 2 (16), Boh. I, Art, 46. 

See PaBTIBS. ADDTTiriK OF. ' 

I, L. B. 82 Galo. 488 

— BB. 2 andi 7, and Boh. I, Art 47, 

ol. A. 

See Bill or Ladino: 

I.L.B.80Calc. 666 

B. b— Agreement with numerous land- 

hMers for mining rights— Community of interest— 
Stamp. A Company, having obiainerl from 
theSeorotary of State for India tiin right to 
soaroh for and work minerals in a certain district, 
pr^rod an indenture with the object that it should 
bo ozecuted by numerous persons who wore land- 
holders and owners of surface and mining rishto over 
the lands oomprisod in that district. By the indm- 
turo,oaoh intended executant, for a consideration 
of one rupee and a royalty, granted to the company 
a liooDeo to prospect and work upon a piooo of land 
belonging to him, and covenanted to sell or leaie 
the mining rights over it, if required. The eze- 
ontont further covenanted to indemnify the Com- 
pany from claims that might be made by other per- 
sons, and undertook not to sell the mining rights 
to any other person for fifty years. Held, that the 
instrument was ohargeable with the aggiogste . 
amount of the duties with whidh lepanti. 
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BTAHF AOT (U OF IBMy-eonfd. 

S^-eoncU. 

insirnmentB relating to the lamo matter would be 
chargeable. Upon the face of it, the instrument 
dealt with leYoml distinct matters, namely, with 
agreements with seYeral persons with regard to their 
smrato property ; and the proper stamp to be 
affixed was an cight-anna stamp, or as many such 
stamps as there were separate landholders who were 
made parties to the agreement. Held, also, that 
the instrument did not contain distinct agreements 
/jdthany one raiyai. Ruferbncx 'under Stamp 
Act, 8. 57 (1000) L Ii. B, M Mad. 176 


■ ■ 6 and Boh. I. Art. 86 — Zcm for 

ffifss ffsors, eonlaining eovenani hy letmor io renew, nt 
9piionofh8aee,forafurthitr period of one or two yeare 
fhm (he erpiration of (he original ierm—filamp duty~^ 
Noi on inetrufneni comprising or relaiing to eevend 
diiHnet mattere. A lease for three years at a speei- 
ned rent, containing a covenant on the part of the 
lessor to renew it, at the option of the lessee, for a 
further period of one or two years from the expiration 
of the original term, is not an instrument com- 
prising or relating to several distinct matters, within 
the meaning of s. 5 of the Stamp Act, 1800. Such 
an Instament contains but one contract, namely, 
a demise. The option to renew is ancillary to, and 
forms part of, the consideration for entering into 
the lease. Reverence under Stamp Act, s. 57 
(1001) . . . I. L.B.fi6Mad.8 


SB. 6, 0. 


See Abeftraton 


18 0. W. N. 68 


8.7. 


See ante, 88. 2 and 7. 


8. IB— Sfomp— PrumtSAorp note— 

Stamp not eaneeSedSvidenee of eonsideraiion 
for ddd aliunde admiaeiUe. Plaintiif sued for the 
recovery of a loan secured by a promissoiy note. 
When the promissoty note was produced in Court it 
WBB found that the stamp on it had not been cancel- 
led, and it was therefore treated as an unstamped 
doeumont and the Court refused to allow other 
evidence to bo given of tiiedebt. Held, that 
evidence of the debt was admissible tdiunde. When 


a cause of action for money is once complete in it- 
self, whetter for goods sold or money lent or for any 
other claim, and the debtor then gives a bQl or note 


time, the creditor, if the bill or note is'not paid at 
matulity, may always as a rule sue for the original 
eonsideratioD, provided that he has not endoieed 
or lost or parM with the bill or note under such 
eiicumstanoeB as to make the debtor liable upon it 
toBomethiidperson. Sheikh AMtarY. Sheikh Khan, 
LL R. 7 Coin. 2S6, followed. Banabsi Prasad 
e.FAiAL Ahmed (1905) . I. L, M 88 All. 898 


8.88.8oli.I,Arta.l, 6, oL (&)— 

Stamp Act (1/ of 1899), Seh. I, Art. 6, d. (5) 
; Aftlande. 23~^HaUkitia containing ^ipeMion to 
' pop intereet^AdmoiiMgmentor agreemenU^tamp 


8TAMF AOT (II OF 1889)-eoiifd. 


- 8. 88, Boh. I, Art. 1, 6^ ol. (b>-* 

— corcU. 

duty. Hdd, that the document sued upon was not 
a mere acknowledgment of a debt^ inasmuch aa it 
contained a stipulation that the amount should 
baar interest at a certain rate, and idiould thereforo 
have been stamped as an agreement or memo- 
randum of agrement with a stamp of 8 annas 
under cl. (6) of Art. 5 of Sch. I of the Stamp Act, 
Lwcumi Bai v. Qaneeh Baghu Nath, I. L. R. 25 Bom. 
J7d, relied on. Mulchand Lala v. Kashibullar 
Btswah(1007) . . 11 O. W. BT. UBO* 


8. W^Mortgage^deed-^Exemption 

from duty — Statuk-^onetruetion^Exemption. 
The proviso to s. 24 of the Stamp Act (11 of ISOA) 
eontmplates that to entitle the mortgagn to a de- 
duction thereunder, tho property transferred should 
bo identical with tl^t mortgaged and should not 
merely form a portion thereof. An enactment 
imposing a burden requires a strict construction in 
favour of the subject; but an exemption must be 
strictly constru.Ml in favour of the State. In re 
Nirabai (1006) . I, Ik 80 Bom. 808 


8. 84 and Boh. I, Art. 88— CoRvey- 

anee—HavaIa~-~Letterhy a debtor, authorising pay^^ 
ment to his creditor of money due to him (the debtor)- 
by a third person. The defendant authorised the 
l^intiff. his creditor, to receive a sum of money on 
his behalf due to him by the Fhnjrapol authoritiesr 
at Bhiwandi, by a letter which ran as follows 
'* To The Daroga of the PSnjrapol, Bhiwandi. I, 
Gau bin Halia of Khoni, beg to apply that I have 
completely fulfilled the agreement to supply fodder 
for Samvat year 1066, and that the sum of R22, due 
to me on account, iriiould bo made over, on my 
behalf, to Shot Ifongaldas Bhanji. He will sign 
on my behalf, and I consent to his doing BO. This 
application for the hsoeda is given in writing. It 
is requested you will accept it. — 0th March, lOOO* . 
(Signed) Gau Haiza.” This letter was written dn an^v 
unstamped paper. On a reference by the Sabor* 
dinatc Judge, to ascertain the requisite stamp upon 
it : EM, that, as the document in question irnemed 
a transfer of property by defendant to his oreditos 
(plaintiff) in Consideration of a debt duo to the latter, 
it fell within the definition of “ conveyance ” in the 
Indian Stamp Act (II of 1890), and diould be . 
stamped as such. Nandubai Aval Manoaudas 
Bhanji v. Gau bin Halia Baoal(1908). _ 

I.L,B.87Bom.l6a . 


8 . 86 , 8 ( 61 , 1 , Art 67 (b)-Ssciif% 

for fulAlfterd of duties ae cashier-^Euty pay- 
able. In 1895, first defendant (for hlmsdf apd 
on behalf of his sons) exeouM a mori fflge to 
favour (d Ragava Ghetty, who fai 1896 •"SP? 
it to McDowell and Company. In 1899 first dewiid*;^ 
ant (for himsdlf and on behalf of his aim 

McDowell and Company, and t^presfint 

entered into another agreement where ^ w 
met mor^gkge was transferred by MeDoiyj 

Company to the plamtiib, a oompai^ uritli W 

liaUfity and theinstroniMit also rdated to 
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8TAHF ACT (U OF 1890)-eoiieU. 


B. W Boh, I, Art 67 (b)— eon/iZ. 

aooonntability of the first defendant, who was their 
cashier, to the plaintiffs, and constituted a mort- 
gage exeeutod as security for the due fulfilment of 
his duties as cashier, and for the repayment of any 
sum that first defendant might found liable for, 
as oaiAiier, to an extent not exceednig R6,000. At 
the date of suit, first defendant was liable to plaintp 
ifis in a sum of over H8,000, which plaintiffs now 
claim, //eltf, that s. 26 of the Stamp Act of 1800 
had no application to this case, the transfer of the 
mortgage being liable to a fixed duty under Art. 
62(c) of Soh. I of the Act, and the duty payable in 
respsot of the other portion of the instrument being 
also a fixed sum under Art 67 (b). Though the 
latt?r instrument contained a promise by first 
ddendant to pay plaintiffs the amount payable by 
him unde r the previous mortgage, this was not a 
fresh contract, entered into for consideration, but 
must bo understood to operate only as an admis- 
sion that what McDowell and Company had pur- 
porijd to transfer was a subsisting debt due by first 
defendant. As the sustenance of the present claim 
did not involve giving effect to the promise in the 
later document, the claim was unaffected by it even 
if it could have been treated as one requiring the 
payment of an ad vaHorm duty. McDowKfiT4 A 
Go. V, Raoava Chstty (1004). 

1. L. B. 27 Mad. 71 


88. 82 and to High 

Court-^Ikterminatian hy Cdlerhr am to dviy kvialde^ 
fnaU^-'^Caat '^—Juriadktion of High Court. An 
^judication by a Collector, under the powers con- 
ferred on him by s. 31 of the Stamp Act, 1899 as to 
the duty with which an instrument is chargeable, 
IS, l>y s. 32 of that Act, final, and such a case cannot 
w referred by the Revenue authorities to the High 
(^urt, under s. 67 of the Stamp Act, for an adjudica- 
tion. Rkfebxxce uxdkb Stamp Act, s. 67 (1901) 
l.Ii.B.26Had.761 


8, 88— Smiffs of 


- — — .w V/ documanta undit 

•wrchwarrant-^Doeumni that •* cornea hefon 
a Magidfatcm Complaint having been mode 
against a person for having committed offonccf 
under ss. 64 (c) and 68 (c) of the Stamp Act, 1899, 
the Magistrate issued a search-warrant, under which 
M seiied and impounded undei 

a 33 (2) of the Aet^ On its being contended that 
Utt action in impounding them was illegal, because 
the documents did not come before him in the per 
lomancw of his functions, within the meaning of s 
“ comes ” issufficiciiilj 
tnde to include the production of documents under i 
KiKa-EiiPERoa v, Balu Kuppay 
tan (1901) . . . I.IaB.25Mftd.62l 


I..I.. •• 8i 

Stt Abbitbition . 18 0. W.M. 68 


88. 86 


and 
In ai 
1899, 


SRnsfamped rsesipf. 

.#85 of Act II of 
.^JBvy the duty of one anna as well as the penalty of 


4B-Slamp— Femiliy 
proviso (b) to 
lurt should not 


STAMP ACT (11 OF 18e9)-H!oii<d. 
8. 86— eoficM. 

one rupee ; and, when a receipt is admitted in 
evidence under the proviso above nderri'd to, it is 
not necessary that the n^eeipt shimld be eiidonNxl in 
the manner provideil for in a 42. llKFKREMon 
UNUEBS. 67 OF Act 11 op 1809 (f.b. 1902) 

I. L. B. 24 AIL 874 

8.87. 

See post, ScH. I, Art. 1. 

40^ 44^ 43 and 66- -fl scg.— 

Stamj^lmiuOfjerly atnmprd documnU tendered' 
in evidenct^^mp-duiy frtm v'hnm rerovrmldem 
If a plaintiff pnxluccs in Court in support of his 
claim an iinstamiH.'d or improperly statniiod docu- 
ment, he primarily is the pi^rsoii fnnu whom tho 
requisite stamp duty and penalty may be reeoveriKl 
under s. 40 of tho Stamp Act li of 18tl9. Skciiktaby 
or State for India v. Bahuabatullah ( 1908) 

1. L. B. 80 All. 271 

8.42. 

See ante, sb. 35 and 42. 

a 62 (a). Boh. I, Art. 80, 

exemp. 

See Stamp Duty. 

I. lu B. 86 Calc. 646 

8. 67. 

See ante, bb. 32 and 67. 

- Certificate, hy Deputy 

CoUector under a. 40{1) (a), e-.iemf.ting docume^' 
from atamp duiy—Heferenrt by Hoard of RevenuW 
to High Court — Juriadiciion of High Court to 
decide the tpieation. A Sub- Registrar, acting under 
s. 33 of tho Stamp Act, 1890, impounded two docu- 
ments which hiwl bu^ii pniducMHl beforu him for 
registration, and, under s. 38 (2), forwanliHl them to 
the Deputy Collector, who, under a 40 (1) (<i), cer- 
tificfl that they were exempt from stamp duty. 
Tho inB]jcctor-Genc!ial of Registration disagreed 
with tho opinion formed by the Deputy Collector, 
and reported tho matter to the Board of Itovonue 
for orders. Tho Boanl of Revenue referred the 
question as to the stamp duty, if any, payable on 
the documents to tho High Court, under & 67 
of tho Act: Held (the Chief Justice dissenting), 
that tho High C^uit had no jurisdicstion to cleeido the 
question. Ukfxrknce under Stamp Act, b. 57 
(1901) . I.L.B.26Mad.762 

8. 62, oL (b)— Rcccipl ned duly 

damped granted hy a firm — Maater of the, firm$ if 
liaUde when receipt nol granietl in hia preacnee nr under 
hie authority. Where a bill of money duo was drawn 
up by a gomaatha or ciorvant of a firm and presented 
for payment to the person from whom the money 
was due and a receipt not duly stamped was granted 
evidencing payment of tho money to tho firm 
and the accused, who was the sole surviving member 
of the firm, admittc?d receipt of the money paid, 
but there was no proof, cither that the receipt was 
written or granted by tho gomastha in the presence 
or under the authority of tho accused. Held, that 
the accused could not be rightly convicted of an 



iT-. ■ 


( ui4» ) siBssror .oAeB. 

. WBkia Aov ox oi* uee)-«mu. ■ btakp 

' ®i 08— flwicKi 

tnder cl. (5) of b. 62 of the Stamp Act. 

CkAiAic Hossain Abitf V. Emfebob (1904) 

8 O. W. M. 878 a 

■. ee-coKH Ftf Att (Ad vn 

afmO),atamtmdeiiy Ad XII «/ JS9I). a 34 *7?^ ® 

• 'WAb tjr ef doUn damp»—Ofe»ee. • A pbintiff mi 

/.^ilioii who had hcon convicted of stealing two money lenl 

aiftHtopi was charged, under a 60 of the Stamp Act^ " 

SSpOOi with having sold them, ho not being a licensed , 

Imndor of stamiM : Hdd, that the words “ sella or ™ 

|Mbti for sale,*’ which occur in s. 60 of the Stamp monts in tl 

^ Act and In a 34 of the Court Fees Act, include the jhowing a 

' of a thief who ozohangea a stolon stamp for a Daunee, su 

. Sun of money, even though the thief cannot give a paims or 

ftgal title by the transaction. Qukbn-Emfress o. acknowledj 

^hMBJkxi (1900) . 1. Ii. S. 84 Mad. 818 ^ not i 

merely mei 

hA SCHEDULE!. den^forv 

to be star 

^ L Art. 1— Act II of 1899 {Indian 1. L. It, 25 

. Stamp Act), «. d/, and Sch. /, Aft, 1—Nat%fi~ v. Maiiade 
coftba {GovemmmU of India) No, 788 S, N,, dated 

ike I7tk February, 1899^ RuU l8~~Achnawladgmenlt 4 

"stamped with a poetage stamp instead of a reuipt Stamp — A 

stamp— Such stamp not a stamp of sufficient amount lodgment ] 
jM improper description.*' H 37 of the Indian effect;— “ 

‘Stamp Act, 1809, as also Rule 16 of the Rules of the nno I recei 

17th February, 1890, passed by the Govcrnor-Goncrid fn ^ 

in Oonncil under the powers conferred by tho Act 
vAbm not include within the wor^ *' a stamp of an acknowled 
^^kproper description'* a description of stamp appro- the above 

'nriate to purposes altogether outside the Stamp Act, as such, re 
but is confined to a stamp which is used for the v. Ganksi 
punose of denoting tho stamp duty chargeable on 
an uistrument^ but which is improper in a particular 
oase^ having regard to tho Act and the Rules. Hence attadM i« 

where an acknowledgment of a debt of the kind 
described in Art. I of tho first Schedule to the Act ” 

^ Was stamped by the debtor with a one-anna postage * 
‘'itami^ instead of with a one-anna receipt stamp, it ^ 

W8s kM that the acknowledgment must bo treated ' * i, 

- as iiit had not been stamped at all. RsnaBNoa . 
8WlB8.67o¥AoTlIoFl809(v.ii.l00l) 

I.3:i.B.88A11.818 

^ -■ Constructum of « 

■jg^gsua f P romissory note— Aehnotried^menf. Three c 

’^^pMons borrowed money from a fourth, and 
Mtim time a memorandum signed by tho borrowers ' 
was drawn up in tho following terms "Account aershtp— 1 

if.. {tMa) of Bhawani Din Kalwar, Katwari Kalwar ^ 

ag^.BIndesri Kalwar, 8th February 1001, interest fd of prop 

- 1 i^ oent per mensem, pa^ble 3rd May 1001, mg parly, 

./• BiXKtiborrowed firom Udit Upadhya for a sugar Soing pro 

iMtaiy," The document contained no promise to whole of t 

rfep»thonionm JSrelS4 that this was a more memo- inthefaot 
« .saiwam, which ndght perhaps amount to an ac- document 
V iosnrledffment smA as would require a 1-anna HzbalalI 
A stampb wtMk it bore, but was certainly neither a 
ptoaUMry note nor an acknowledgment coupled - 
w % mmise to iwpay, which would requ&ea hotdts—Oii 
4 Stompof higher value, and would not exclude parol 1882)fSS., 

evtdenoe of the contract Udit Upadhya v. entiyinai 

Bbawahi Dnr (1006) • LlaB.87AU.84 ofsaMli 


( IfUO V 

iotSmi 


BTAKP AOT OX OT dee)-<MllL . ^ 

SCHEDULE I eoiicUL 
Art. 1— eoaCil. 

ftba of document — Memorandum of aeeottS--^dMlm* 
of debt — Admissibility of eoidenee, ThS? 
plaintiff sued for the recovery of certain sums of 
money lent by her deceased husband to too defend- 
ants, a firm of bankers, and she jnoduced in 
supmrt of her claim two documents described in 
the loww Courts as sarkhats. These were doon- 
monts in the form of extracts from bankers* books 
showing a credit and debit side and in one case a 
balance, struck, but they were not signed lyfhe 
parties or either of them, and they contained no 
acknowledgment of or promise to pay a debt They 
won not stamped. Held, that these papers were 
merely memoranda, which might bo given in evi- 
dence for what thov wore worth, but did not require 
to be stampeil. Udit Upadhya v, Bhawani^n, 

I. L, B. 27 AU. 8-/, referred to. Ditlmha KtmwAU 
V. MAnADEO Prasad (lOOR) . I. Ii. B. 88 AIL 486 

4. Arts. 1 Spiid 6— Achnotried!(piu!st— . 

Stamp — AgfCfiitetd. Plaintiff sued upon an aoknow- 
ledgmont pas^ by tho defendant to toe following 
effect ; — This day rupees two hundred and forty- 
one I received. The interest thereon is by agreement 
flx^ to be at the rate of BI per cent, per monlJi. 
This is the account in respect of the name." The 
acknowledgment bore an anna stampu ifeU, that 
too above acknowledgment was an agreement, and, 
as such, required an eight-anna stamp. LAZtmiBAl 
V. Ganksh RAOninrATH (1000). 

LL,B.86Boin.8t8 

- Art, B—(B.{h)—AyrumsntsfodsUoir 
goods in exchange for goods— Price. Agreements 
or memoranda of agreements to deliver goods In 
exchange for goods are not agreements of sale 
under Art. 6, Sch. I, 4>f the Indian Stamp 'Ast 
(II of 1800), and are liable to stamp diily of eiai| 
annas caob, as agreements " not otherwiss provioM- 
for." SaMABATMAL UTTAMOHAin> V. Goyifd (1001) 

LL.B.85BoiiL6fi9 

Art 88. 

See utife, 8. 24 and Soh. I, Abt. 28. 

See post, Arts. 65, 23 ahd 61 (s). 
Pressing factory— Pari- 

nership— Transfer of a share in eansidmtian of a 
certain sum—Docunisnh—Bdsaso-^ 0*. 

sal of property. Where bv a document the execute 
ing parly, purporting to be sntltied to a share fa a . . 
going prossing factory, transfers absdlatdy tot 
whole of that share to the other person interesM, 
in the factory in oonsidmtlon cd a oertain snuii toe 

docamont is a eonveyanoe on sale of propel* 
Hzbalal Mayaxoam, in toe moHw o/. (iML . 

LL.B. 88Boiil 1W6 
■> Art 84 Copy^^ Nxln as t A seiqri 

heok$-OMl PntOmn o3t Met Uf S 

m«),M.141A,iaA. 

mtiy b u Mmmt book, fflad nriir Am niiWM| 

of 11. 141A ud 14U of flw 
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fiTAXP AOV dZ or 28 e 8 )-«Mftl. 

SCHEDULE I— eonti. 

Art. 24— ooneU. 


..Jisqalffi§ no ftampi Kaitub Danajz Mabwadz v. 
r Vabzbza Haua Patil ( 1902). 

I. L. B. 26 Bom. 622 

Arts. 82 and 40-^Mortgage — Further 

thrrrgtr^iamp. Certain property was mort- 
gage with pMBOBBion, for 11180, by a deed of mort- 
ga^ dated 23rd May, 1806. ^o deod was on a 
atamp paper of R2 (two). On 23rd Augnst 1800, 
the same property was ro-mortgaged to the same 
mortgagae for R250, made np of R180, the oohsider- 
aUon for the former deod, and another sum of R70 
due to the mortgagee. This second deed was 
written on a stamp paper of R1. Hdd, that the 
second deed was not intended to opciata merely 
as a further charge, but as a new mortgage in which 
the previous one tnevged, and that it should there- 
I )ro be stamped as a mortgage-bond, with possessionf 
for R2ri0. In re Mrgha (1000) 

1. L. B. 26 Bom. 870 


Art 86. 


See antet 8. 6 AND Sen. T, Art. 86. 

— Art 40. 

See unite. Arts. 32 and 40. 

Art 48. 

See Arbitration • 18 C. W. B. 68 

. . Art 47, oL A. 

See aiUe, S8. 2 and 7 and Sch. I, Art. 47, 

CL. A 

Art. 47, ol. D— Certificate of mem- 


Iberehip^Poliey of life insurance. The corti- 
ficato of membership of a Provident Society was to 
' the following oiloot: — **You have, on oondildon 
'of your conforming to the rules and regulations 
of this society from time to time in force, insured 
your life in the class of this society 

«t the age of “ The name of Mr. 

, residing at , has been 

registered as that of tho person to whom the 
amount due under tho rules of this society after 
your death should be paid.’* Hdd, that the above 
-certificate was a policy of life insurance, within 
tho meaning or Art. 47, d. D, of Act II d 1899, 
and as such liable to pay ad duty. In re 

thb Hzxat Pbovzdjbnt SoczBTy, Limitbd (1900) 
I. Lb B. 26 Bom. 876 

Art 68 (0)— Stamp^Beeeipt for 

renlSeeeipt for money . faid out of Court in 
eatief action of a deeru for rent. Hdd, that, although 
« receipt for rent of an i^rioultural holding is exempt 
from pasrment of stamp duty under Art 63 (e) 
of the first Schedule to the Indian Stamp Act 1899, 
a lioeipt for payment out of Court of mon^ due 
wndera deoiee (or sudi rent is not so exempt 
Empibob 9, Dunoab Singh (1908) 

Lli.&81AlL86 


SCHEDULE I-eondd. 

Arts. 66, 28, and 62 




Conveyance — Release — Document executed hy a 
henami purchaser professing to relinquish in favour 
of the real purchaser any claims whiA he might have 
in virtue of the purchase. Held, that a document,, 
by means of which tho certified piirohasor of pio*' 
perty sold by auction in execution of a decree pp^ 
porm to relinquish, in favour of a {Hsmon whesaM* , 
allogod to be tho real purohaser of the property ' • 
claims which he might have in respect of the 
perty by reason of his being the certified purohaM* 
thereof, was to bo stampecl as a reli*iiHo, according to 
Art 66 of the first Schedule to the Indian Stamp 
Act, 1899. Rxferbncb UNDER s. 67 of Aor' II 
or 1809 (F.B. 1902) . . L L. B. 24 AIL 872 


Art 82. 


H 

y 


8u ante. Arts, 66, 23 and 62 (e). 

STAMP DUTY. 

See Hatchitta . 11 O. W. B. 1182^ 

See Stamp. v) 

See Stamp Aits. 

Se^ Stamp ditty, R kfun i> of. 

levy of. 

See AiTKiJiATB Courts— Exbbcisu oFi. 

POWRRH IN VARIOUS CaRRS SPlttAL 

Cases I. li. B. 16 MadSflBw 

payment ofl 

Su Pauper Suit— Appeai.s. 

I. L. B. 1 Bom. 76 
I. L. B.8Mad.214 
I. L. B. 11 Oalo, 786 

right to recover. 

See •Turisdictio.n— Causes of Jubisdio- 
tton— Cause of Action — Aobbb- 
ment . I. L. B. 21 Bom. 126 

See Paupeb Suit— Suits. 

2B.L.B.AP.22 

See Set-off— General Cases. 

L L. B. 21 Bom. 128 

L Agreement- -Memorandnm 

of agreement — Stamp Act (II of JS9 'j), Sch. 1, 5, 
d (6)— Amottnl — Stipulation to pay interest — Achtfi^ 
nmdedgment of ddd. An account M-ritton, on srlj 
dieet of paper signed by the debtor and sddiw ■ 
ed to the orator, and also containing a Btipnl8>>^ 
tion to pay interest, is not a mere aoknOW^ 
lodgment of a debt on which a stamp-duty a one 
anna is leviable under Art, I, Sch. I of the Indiaa 
Stamp Aot, but an agreement or memoraudurn of 
an agreement, which requires a stamp of 8 annas, 
nnd^ cl. (6) of Art 6, fch. 1 of the 
Act. Laxumi Bai v. Oaneih Baghunath, /. It. A 
25 Bom. 37 J, followed. Mumtiund Laiiaa 

t B. » <Wa lU 
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BTAMF DUTY-eoncM. 

2. Belinquiihment of olAimby 

roversioner— Eeleoae. The relinquidiment of 
hie cUim by a reTeraionor ie a roleaee and mnat be 
etamped aooordingly. Kbibhkaji Nabavav 
Baubishva Vxnkatbsr (1909) 

. LL.B.88Bom.667 

8 TAHP DUTY, BEFUND OF. 

SU Ck>MFBOMI8B— OOMPBOMISB Of SuiTS 
UHDKB Civil Pboobdubb Godb. 

1 Ind. Jur. O. B. 67 : 1 H^e 149 
MarBh. S74 
1 Mad. 127 
IS W. B. 876 

Set Stamp Act, 1879, 8. 51. ^ _ 

LL.B.16Mad.46e 
I.Ii.B.18 Mad. 286 

Set Stamp Duty. 

1 , Bemanded case. The stamp 

.duty is refundable, and should not be charged to 
the respondent, in a case remanded. Massbykv. 
JUOOBUBOHOO Dutt . 1 W. B. MIb. 12 

S. .■■■■ — by the ma- 

^ jority of the Court (Loch, J., dissenting, and Camp- 
bell, J., doubting), that, where an appeal is re- 
manded in part, the appellant is entitled to a return 
of a proportionato part of the stamp duty paid by 
him. In the moMtr 0 / the pLiUion of Doobua Dass 
Dutt 

JB.L.B.B 11 P.Y 0 I. 8 U: eW.B.lCli.65 
1 Ind. Jar. ir. & 401 

In ft Futtninro Ceuxdxb Rot Cbowdby 

11 a IhB. 879 not. 

8 . 0 . Pbosumho Chvhdib Boy Chowdiiiit v. 
Nubo Kbwto Chattxmix . 18 W. a 484 

8 . ' OoxnpromlM pending np- 

PMl. No refund of stamp duty can be allowed 
when a suit is eompromisad pen^g the hearing of 
an appeal preferred. Land Mobtoaob Bank of 
India v. Mshtus . 4 B. L.B. Ap,96 

In rt Abdul Hambd Chowdby 

4 B. L. B. Ap. 96 note 

-I A Befiixid ofezooBB of Btainp 

. dntF-Coufl Fees Act {VII of 1870), t$. 18, 14, 
and 18 1 The ^intiS brought a suit for dedaration 
of his maliki right over a certain patni tenure, and 
he alleged that the defendants had executed a hiba 
hi his favour in consideration of a diamond ring 
. worth B30,(X)0. He valued his suit at B5, 600, being 
; twenty times the malikana of R280, to which the 
• petitiober alleged he was entitled. The Subordinate 
Judge hidd that the plaintiff was bound to value his 
suit at R80,000, the oonBideration mentioned in the 
hibanama. The idaintiff paid the deficiency, and his 
suit was ultimate^ dismissed. The fdaintiff ap- 
peaM to the High Court, and valued his appeal at 
R5,6b0, which valuation was accepted by uie High 
. Court On an application by the plaintiff for a eer- 
Moate authoriung him to receive back from the 
CUleotor the excess of stamp duly paid by him:— 
BiK that the Court had no power to grant it^ its 
power being limited to oases ^edfied in ss. 13, 14, 


STAMP DUTY, BBFUND 

andl5 of the Court Foes Act ; but that there Is^ 
nothing in the law preventing the Government from 
refunding any amount whv^ they may think thw 
plaintiff was improperly ordered to pay. i in the 
maUtr of the petition ol Zoynooddbbn HosSEiif 
Khan 11 B. L, M WO 

S.O. SSOYNOODDBBN HoSSBIN KHAN V. SSOBB- 
TABY TO THE BoaBD Of RiVBNUB 

SOW. 3. 106 

A — 3 Failure of portion of appeal 

Where an appeal to the High Court in a case in- 
volving property not excoodmg R3,(XX) in value was 
filed, under Act X of 1862, on a stamp paper worth 
RlOO, and the result was a remand in respect to a 
portion of the property of which the value was- 
Rl,756, it was hdd that, as the appellant was 
sucoessful in his appeal in rcspMt of property repre- 
senting a value which must of itsolf have required a 
stamp duW of RKX), that portion of his appeal in 
which he failed did not necessitate the payment of 
any further stamp duty ; oonsequently the appdlant 
was entitled to a refund of the stamp duty in full. 

BHIK00M0LLAHf.R.\8HM0NEBD088M 

9 W. B. 867 

0^ Compromise of appeal before 

hearing. Whore an appeal had been oompro- 
miKed before a Bench of the Sudder Court, aiul in> 
the presenee of the parties, before ^ it had been 
entered in the causa list hung up in the Court- 
room:— HeU, that appellant was antiUad to a^ 
fund of the full amount of stamp duly paid by 
him. In the matter of Gujbndbo Habain Roy 

11 W. B. 168 

7. Attomey-^Bntry on Boll of 

advooateB— Bs/imd of Simnp dvty-Slamip Act {U 
of 1899), 8. 62 (a), Sch. I, Art 30, Exmption. 
B, who had been enrolled as an attorney of the 
W ffli Court of Calcutta and paid the requisite 
stamp duty of B860, was subsequently enrolled as 
an advocate of the same Court and paid a stomp* 
duty of R600. On an application by B for a 
refund of the latter stomp duty, by virtue of the 
Exemption to Artide 30, Schedule I of the Indian 
Stamp Act of 1899 i-^Held, that exemption MjJd 
be claimed and that the "tamp duty ^ B500 
diould be refunded. In re R. T^axsi^VM) 

I.I 1 .B. 86Ctoio.646 

BTABB DBOI81B. 

Ite vahit t» the 


department of proeedwrt. The prind^e of 
deeieie is of undoubted value in its bearing on the 
law of property, Imt the doctrine is not of thesamo 
importance in the department of 
the ptMtioe of one Court ie to be hrou ^my 
confonnity urith the wttled ptMtioe rf oUwt Oon^ 
ud the plein temieofiheCode. llAunitt****' 
OOTAHSA. e. VAXMAUaAa^yAWitt^i ywi 

BVAWonrr in pbnvxoub saroK*'' 

TION. 

8u STiPimi Ao«(I » | 

■1:': 

4!i-, 
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8f AVnMBlTTS MADE OUT OF GOUBT. 

8u Maqistrati, JvRTSDicnoK Of— Om- 
SBAL Jurisdiction. 

LL.B.14BonL57S 

Btatements recorded by Police In 

Special Diary-— 

8w WlTNRSS. 

LL.B.8eOalc.6eO 

STATUTE. 


^mOudh Estates Act. 

8 C. W. E. 609 
li. B. 81 1. A. 188 

8u OuDH Rent Acr. 

I.L.B.86 All 890 
SO. W.E. 881 
L.B.81L A.116 

8u Probate and Administration ActJ 

8 0. W.E.678 


8m Statutes, Construction of. 

— promulgation of— 

8u Onus or PRoor— M ortgage. 

B. L. B. Sup. Vol 416 


— repeal of. effect of— 

See Appeal— Right or Appeal, Epfegt 
or Repeal on. 

See Cim Procedure Code, 1882, s. 3. 

See Eebgution or Decree— Errscr or 
Change or Law fending Execution. 

See Limitation— Statutes or Limtta- 
TiQN— L imitation Act, 1871. 

I.I 1 .B.IB 0111 , 887 

See Magistrate, jurisdiction or— Spe- 
cial Acts— Madras Act III or 1866. 

l.l..B.lHad.8S8 

See OrrENCE before Penal Code came 
into operation. I. Li B. 1 AIL 600 

L L, B. 8 OalOi 886 

~ 6 and 6 Edw. ni. 0 . 16— 

See Salary . . 8 Moo. I. A, 486 

— 88 Hen. VIII, 0.84- 

See Landlord and Tenant— Forfeiture 
—Breach or Conditions. 

I. L. B. 14 Oalc. 176 


— 18 Bill., aO- 

See Debtor and Creditor. 

IHydelTS 
8 Ind. Jar. O. a 7 
IW.B.41 
LL.B.10 0ala616 
LH11LA.10 
LL.BllBoiii.666 
LLiB18BoiiL484 

See iNsoLyBNOT Act, s. 26. 

LL.B80alo.484 


STATUTE— eoRfd. 

. 18 Elii,, c. 6— eofieU. 

See Transfer or Property Act, s. 68. 

L L. B 88 Oalc. 185 
I. L.B 88 Mad. 184 
1. L B 86 Bom. 808 
LLB 27 Bom. 146 

.... Doctrine of fraudulent convey* 

ance void against creditors. Tho doctrine of 
a fmadalont conveyanoo being void as against 
creditors AeM to bo a prinriplo of Hindu as it to 
of English law under 13 Elizabeth, c. 5. Sham* 
KissoRB Shaw v. Cowie . 8 Ind. Jur. 0. 8. 7 

See SOODHBEKEENA ChOWDHRAIN V . CoPEE 
Morun Sein . 1 W. B. 41 

27 Eli!., o. 4— 

iSVe Debtor and Creditor 1 W. B 41 
See Transfer or Property Act, r. 63. 

1. L. B 88 Galo. 186 
T. L. B. 86 Bom. 808 

See Voluntary Conveyance. 

88 W. B 00 

48 Ella.. 0. 4— 

See Bombay Munthpal Act, 1888, ss. 
14.3, 144 . L L. B. 16 Bom. 817 

See Will— Construction. 

14B.L,B 448 

8 Jao. I, o. 7— 

Stat. 3 Jao. I, c. 7, has not been extended to 
India. Wilkinson v, Abbas Sirkar 

8 B. L. B 0. 0. 98 

81 Jao. 1, 0. 16— 

See Enoush Law— Limitation. 

6 Moo. I. A. 48; 884 

See Limitation— Statutes of Limita- 
tion— Stat. 21 Jac. I, r. 16. 

6 Moo. I. A. 48 
See Statutes, Construction or. 

6 Moo. LA. 884 

89 Oar, 11, 0. 8— 

See Guarantee 6 B. L. B. 080 

See Statute or Fbauds. 

80 Oar. 11, c. 7— 

See Lord’s Day Act. 

81 Car. II, 0. 8— 

See Foreioners . L L. B 18 Bom. 080 
See HABEAp Corpus . 6 B. L. B 808 

8 61 8 Anne, c. 4, s. 1— 

See Vendor and Purc’harer — ^Notice. 

I. L. B. 0 Bom. 108 

6 Anne, c. 8, 8. 4 (Ireland)— 

See Vendor and Purchaser— Notice. 

LL.BeBom.l68 
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OTATUTB— eoiifA. 

6 Aniifl^o. 86pi. 1— 

Sfec Vbhdob avd Pubchasbb— Notiob. 

LL.B.6Bo]ii.ie8 

— 7 Anne« o. SO— 

See Vbndob and Fubchasbr— Nonca. 

I. L. B. 6 Bom. 168 

— . 8 Anne, o. 14— 

See Lavdlobd abd Tbkabt— Paymbnt 
OB Rbnt— Genbbally. 

aB.L.B.0.0. 60 

7 Will. Ill, 0 . 8, 8. a— 

See Waging War against the Qubin. 

7 B. li. B. 68 

^ 7 Oeo. 1, 0 . SI, a. 6— 

See Bottomry Bond . 6 Boul O. O. 04 

8 Oeo. II, 0 . 0, 8. 1— 

See Vendor and Fubchasert— Noticob. 

I.L.B0Bo2n.l08 

— 14 Oeo. Ill, 0 . 48— 

See Oontragt— Wagkhing Gontragtb. 

I. BBSS Bom. 181 

SI Oeo. Ill, 0 . 70, 8. 6— 

See High Court, Jurisdiohon oy— 
llADRAs— C ivil . I. L. B 8 Mad. 84 

8. 8— 

See Mandamus 11 B. Ii. B 860 

See Bight or Suit— Acts done in bx- 
BBCisE or Sovereign Fowbrs. 

1. li. B 1 Gale. U 

8 . 17— 

See Contract Act, 8. 27, 14 B. L. B 76 

See Guabantbb 6 B. Ii. B 088 

See Landlord and Tenantt— Buildxno8 
ON Land, Bight to remove and Com- 
pensation lOB Improvementb. 

I.Ij.B 8 Gale. 688 

1.11. B6Galo.088 

See Landlord and Tenant— Contract 
or Tenancy, Law Governing. 

1.11. B6Galo.088 

See Statute or Fbaud& 

6 B L. B 088 ; 648 

— Cmutrudian of 

InhirUoM and SaeeeMioa.” Per Fon- 
niBX, J.— The trae oonstniotion of a 17 of 21 
Oecnm III 9 o- 70, must oonfliie the woids ** their 
Uhentanoe und snooeesion ” to queetions sdatiog 
to inheritAnoe end eaooeeaioD by the defendante. 
BaBI» a FBOSONOMOYEE DO 88 BE 

I. If. B 0 cue. 784 1 8 G. Xu & 78 


BTATim-boetf. 


— ' 81 Oeo. ni, 0 . 70— eofieZd. 

8. 81— 

See Privy Council, Fraoticb or— Valu- 
ATzoNor Appeal . 6W.B. P.0.84 
1 Moa I. A. 808 

8. 84— 

See Judicial OrnoBRS, Liability or. 

a Moo. I. A. 888 

87 Oeo. ni, 0, 148, b. 10- 

See .TuRiSDicnoN or Criminal Court— 
European BRmsn Subjects. 

7 Bom. Gr. 0 

88 ft 40 Oeo. Ill, 0 . 70, 8. 8— 

See High Court, Jubisdigtion or— 
Madras— Civil . I. L. B. 8 Mad. 84 

— 48 Oeo. Ill, 0 . 188"^ 

See Salary 8 Moo. L A. 486 

52 Oeo. Ill, a 101 (Lord BomlUy’B 

Act)- ^ 

See Right or Suit— Charihes and 
Trusts L L. R. 17 Mad. 468 
I.L.B184 0alo.418 
68 Oeo. Ill, 0. 166, bb. 08 and 100- 

See Jurisdiction or Civil Court— Re- 
venue . I. L. B. 1 Mad. 88 


8. 106- 

See JuRisDioTioN or Criminal Court 
—European British Subjects. 

1 Bom. Gr. 0 

See Magistrate, Jurisdiotion or— 
General Jurisdiction. 

0. Bom. Gr. 14 


B.11I- 


See Advocate General. 

4 Moo. L A. 180 

— 66 Oeo. in, 0 . loo- 
ses Habeas Corpus. 

6 B. lib B 418 1 667 


. 4 Gtoo. IV, 0 . 84, 8. 


See Act XIII or 1868 . _ . 

L L. B 81 Gala 808 


4 Oeo. IV, a 71, 8. 17— 


See High Court, JuRisDionoN 0^ 
Madras— Civil . L Ii. B 8 Ma d . 84 


_ 4 Oeo. IV, 0 . 81— . 

See JuBiSDionoN or ChminrAL Ooubt— 
European British ^ 4 


6 Oeo. ZV, 0 . 16— 

am awiM 
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BTATXTTS— eofifcl. 

6 Oao. IV. o. 86— 

8 m Salary • . 8 Moo. L A. 486 

8 Geo. ZV. 0 . 88 (Fergueion’s 

Aot)— 

8 m Laitd TBinjBB in Bombay. 

4 Bom. O. 0. 1 

9 Gtoo. IV, o. 78. B. 80— 

8 m Imsolvbnoy Act. 9 Gbo. IV, c. 73. 

lMoo.I.A.87 

8&8Wlll.IV,o. 84— 

8 ee SupRBMB Court. Madras. 

8 Moo. I. A. 889 

— 8 ft 8 Will. IV. 0. 61— 

8 m Practigb— Civil Casks— Admiralty 
Court . . I. L. B. 88 Gale. 611 

- .. 8ft8WilLIV,o.71— 

8 m PrAIcriftion— Easbmrnts— Ligmf 
AMD Air 8 B. L. B. O. O. 18 

0 B. L. B. 86 : B. on appeal 
18B.L.B.4O0 I 
L.B.I. A.8up.Vol. 176 
16B.L.B.8ei 
1. L. B. 14 Calo. 889 

8 ft 8 Will. IV, 0. 114- 

8 m Ekoush Law— Bankruptoy. 

8 Moo. I. A. 868 

8ft4WilLIV.o.41— 

Affbal TO Privy Coumgil— Casks in 
wmcH Affbal libs or bot— Apfbal- 
ablb Orders . 6 Moo. I. A. 489 

8 m Privy Council, Practigb of— Sfb- 
aAL Lbavb to Appeal. 

1 Ind. Jur. O. 8. 117: 8 Moo. L A. 870 

8ft4Wlll.IV.c.48- 

8 m Oudk Rent Act, s. 141. 

I. Ij. B. 80 All. 897 

_ 8ft4WilLrV,o.48,B.88- 
ScelNTBRiST— C asks UNDBR Act XXXIl 
OF 1830 . . 0 Moo, LA. 888 

8ft4Wlll. IV.o. 86. B. 48- 

See Gbssion of British Tbbbitoby in 
lm>u L L. B. 1 Bom, 867 

L. B. 8 1. A. 108 
lOBom.87 

8 ft 4 WilL rV. a 188— 

See Jurisdiction of CbiminaXi Count— 
Eubofban Beitibh Subjects. 

7Bom.Gr.6 

6ft OWiarV. 0.64- 

See Mabmaon 8 Hyde 06 


8TATUTB-eofifA 

7 Will. IV. and 1 Viot., o. 86» 

B.8— 

See Offbncb on the High SsAa 

I B. Ii. B. O. Cr. 1 

1 Viot,, 0 . 86. B. 9— 

See WiiJi— A ttestation. 

lSB.Ii.B.888 

— 2 ft 8 Viot, 0 . 88— 

See Custody of Children. 

1 Hyde 99 

- 8ft4Viot,o.68— 

See Smp, Registbrino of. 

4 Moo. I. A. 179 

8 ft 4 Viot, o. 06— 

See JuRisDiGnoN— Admiralty and Vigb- 
Admiralty Jurisdiction. 

6 Bom. 0. 0. 04 
10 Bom. 110 

— 6ft 6 Viot. 0 . 88. BB, land 8— 

See Principal and Aoknt— Authority 

OF Agents . 1 Ind. Jur. 0. 8. 17 

1 W. B. P. C. 48 : 9 Moo. I. A. 140 

6ft0 Viot, 0.46— 

See Copyright . 1. Ii. B. 17 Oalo. 961 
L li. B. 19 Bom. 667 

6 ft 6 Viot. a loo- 
ses Copyright 8 B. L. B. 898 

6 ft 0 Viot, o. 182 - 

See Insolvency Act, s. 00 . 8 Hyde I 
0 ft 7 Viot, o. 06— 

See Copyright 8 B. L. B. 898 

0 ft 7 Viot. o. 04r- 

See Consular Court. 

1. L. B. 8 Bom. 68 

7ft 8 Viot, 0 . 00 - 

See Appbal to Privy Council— Cases 
IN wmcB Appbal lies or not— Appbal- 
ablb Ordbrs . 6 Moo. L A. 499 

-8 Viot . o. 18 (Lands Clauses Con- 
solidation Aot). B. 08— 

8m Land Acquisition Act. 1894, s. 23. 

L L. B. 86 Calo. 848 

8 ft 9 Viot, 0 . 109- 

See CoNTRAOr— W aobring Contracts. 

4MoaLA.889 
I. IlB. 88 Bom. 191 

See English Law— Waobbs. 

4 Moo. L A. 889 
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WATUTX— eoiiU. 

11 ft IS Tict, 0, 81— 

See IH 80 I.TXMCY. 

Bet Ihsoltxhot Act. 

18 ft IS Vittt, Oi 88 (Local and 

Faraonal)— 

Bet Railway Compaky. 

LL.B.16Boin.587 

LL.S.ieBoin.484 

lSftl8Viot.,o.8e— 

SM JuBUDicnov OF CanuKAL Ooubt— 
OXHIBAL JUBISDIOnOX. 

8 Bon. Or. 88 
LL.B.5Had.S8 

Bu Oirairci ost Taa Hiob Saxa. 

8 Bom. Or. 68 

IS ft 18 Vloti o.'106^ a. 68— 

See iMsoLTBiroY Act, a. oa 

LL.B.81 OalAlOU 

18 ft 14 Vlot. 0.104- 

Sea CoFYXiaHT 8 B. L. B, 888 

14ftl6Viet,al8,a.8— 

SeaOirairoioHTaaHiaaSiAa. ’ 

1 B. L. B. O. Or. 1 

16 ft 18 Vlot, 0 . 88, a, 41— 

Bet PATaHT . L L. B. 8 AIL 181 
LB,18LA.184 

16 ft 17 Vlot, a 85— 

Bm TaBanoBY, TBAKaraa or. 

aBom.ll8:SiidBd.l06 

17 ft 18 Viot.,‘ 0 . 104— 

See HaBCHAMT SBAnaa’a Act, 1800. 

LL.B.iaOBl&48 

See HaaoHABT SBiPnao Aoi, 1864. 

Bonrka 0. 0. 888 
1 Ind. Jar. IT. 8. 86, 871 
81Ud.86 

Bu Oiraicoa oa tbb High Sbab. 

LL.B.ai Oalo.78a 

17 ft 16 Vlot, 0.185- 

Sec OoBYBAOT Am, a. 28. 

.. LL.B. 10010.48; 488 

, Bu Wmiaaa— OiTiL CUaaa— SwaABWo 
OB Amaiuiiox or Wtraaaaxa. 

8 lCod.a46 

18 ft 18 Vlot, 0.81,01 81r- 

»-o— 

J SO ft SI Vlot, 0.56, 1, sa- 

te Bitoboi Act (IV or ISerKw. 7. 11, 

An)46 a a 7O.Wnr.604 


BTATUTB— could. 

SO ft SI Vlot, 0.68,0. ar- 
te Military Courts or Rbqurot. 

1 Mad. 448 

SO ft SI Vlot, 0.85- 

te Divorcb Act, s. 22 a utaq. 

I.L.B.M6A1L068 

81 ft S8 Vlot, o. 87 (Lord Oaims’ 

Aot)— 

te iNjuNcmoN— 6PB01AL Casbs— Ob- 
struction OR Injury to Rigrts or 
Pbopbrty . I. L. B. 18 Bom. 868 

SI ft 8S Vlot, ©.rou- 
te Copyright 8 B. L. B. 898 

SI ft 8S Vlot, 0. 106— 

te Crown Lands. 

LL.B.S6Mad.868 

te Domiolb . I. Jk B. 4 Oalo.106 
te Jurisdiction— Causes or Jurisdic- 
tion— Dwelling, Carrying on Busi- 
ness, OR WOBKING rOR GaIN. 

1H^87 

te Jurisdiction or Criminal Court— 
OrrBNOBs committed only partly in 
ONE District— Theit. 

LL.B.lOBoiii.186 
te Parties— Parties to Suits— Goy- 
BRNMENT I. L. B. 14 OeIo. 866 

te Right or Suit— Acts done in exSr- 
CISB or SOYERBION POWERS. 

I. Ift B. 1 Oalo. U 
te Territory, Transper or. 

8 Bom. 118: and Bd. 106 

sa 41, 48 and 66— Goiulnicffoa— 

SuU io recover LMUiiiea hwfvttif eonr 

froeted and incurred"— Sccrelary of 8iaie m CowmXL 
The term “GoYemment of India’* ia a 42 of 
the Statute points to its bearing the meaning not 
of the GoYemor General in Connoil, but of the 
Buperintendenoe, direction and control of the conn- 
tij. The words of bb. 42 and 0R are capable of the 
oonstmotlon that the reference in them to the Baet 
India CSompany is in caee of the earlier Beetion te 
f nmiBh a olue to the character of the oharge, rathei 
than to the oonditioiiB, which can bring it into 
being, and in the later Beotion to indicate the mode 
in which the liability may be enforced, and not the 
oihmmBtanoeB nnte which it may be inourisd- 
Shiyabbajan V. Tbb Sboretary or State m 
lasudWi). . . I.L.B.88Bom.aiA 

-81 ft 88 Vlot, 0.186— 

Bu AM aw— C ivil Anaar 1 BJd* W8 

aAftSSYlot, a4l- 
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•STATUTE— eoiiM- 
28 ft S4 Viet., o. 88— 

See JuRisDicnoir of CBiiaifAL Ck)imT— 
Gbvbbal Jurisdiction. 

1. L. R. 8 Mad. 28 
8 Bom. Or. 68 

8u Offbngb on tub High Sbas. 

8 Bom. Or. 68 

24 Viet., 0. lo- 
ses Jurisdiction— Admiralty Jurisdic- 
tion. 

24 ft 26 Viet., e. 67— 

See Appbal to Privy Oouncil— Casbs 
IN WHICH Appbal urs or not— Sub- 
stantial Qubstion of Law. 

I. li. B. 1 Oala 481 

See Bombay City Imfrovbmbnt Act. 

I.L. B. 27 Bom. 424 

See Cbssion or British Territory in 
India • . I. L. B. 1 Bom. 867 

L.B8L A. 102 
10 Bom. 87 

Su Divorcb Act, s. 2. 

I. L. RIO Bom. 422 

See Forbiqnbrs. 

!• Ifc R 18 Bom. 886 

See High Court, Jurisdiction of— 
N. W. P.-C1VIL I. L. B. 11 AIL 480 

See Indun CouNaLS Act. 

See Jurisdiction of Criminal Court— 
* Gbnbral Jurisdiction. 

1. li. R 8 Galo. 68 
I. L. R 4 Gale. 172 
L. B. 6 1. A. 178 

See Statutbs, Construction or. 

I. If. B. 11 All. 480 

See Tberttory, Transfer of. 

2 Bom. 112 : 2nd Ed. 106 

24 ft 26 Viet., o. 78— 

See Copyright 8 B. L. B. 288 

24 ft 26 Viet, 0. 10 

See CrartbrAct. 

See Lbttbbs Patent, High Courts. 

See Bulbs of High Court, Madras. 

LL.RlMad.24 

■.7— 

See Higk Court, Jurisdiction of— 
N.-W. P.-^viL . L Ii. R 8 AIL 826 

See JuDGB or High Court. 

I.I1.RI6AILI88 
1. L. R 20 AIL 267 
L. R 26 L A. 64 

See Tranbinr of Criminal Casb— 
Ground for Tranbfbr. 

L L. R 28 Gale. 708 


STATUTE— corM. 

24 ft 26 Viet c. 104-conM. 

- — a. 8— 

See Appeal to Privy Council— Cases 
IN \VHICH Appeal lies ok not— Sub- 
stantial Question or Law. 

See Cession of British 'J'brritory in 
India . • I. L. B. 1 Bom. 887 

L. B. 8 1. A. 102 
10 Bom. 87 

See Jurisdiction or Civil Court — 
Political Ofvk^ers. 

7 B. L. B. 462 note 

See JuRisDimoN or Criminal Court- 
General Jurisdiction. 

I. L. B. 8 Galo. 68 
I. L. B. 4 Gale. 172 
L. B 6 1. A. 178 

B. 11— 

See Insolvency Act, b. 6. 

I.L.B.21Bom.406 

bb. 11 and 18— 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

1. li. R 8 Galo. 68 
L la. B. 4 Galo. 172 
L. B. 6 1. A. 178 

- 8 . 12 — 

See High Court, Jurisdiction of— Cal- 
cutta— Civil . . 24 W. B 866 

a. 18- 

See Letters Patent, High Court, cl. 16. 

1. L. R 17 Mad. 100 

See Letters Patent, High Court, 
N.-W. P., cl. 27 . . 2 B. W. 117 
Agra F. B. Ed. 1874^ 196 

B. 14— 

See Chief Justice, Power or. 

I. L. R 8 Gala 68 

Bal4,16- . 

See Superintendence of High Court- 
Civil Procedure (^odb, 1882, b. 622. 

I. L. B. 80 Galo. 688 

a 15- 

See Appeaij to Privy Council— Cases 
iH which appeal lies ok not— A r- 
pealabije Ordbus . 18 B. Ifc R 108 

See Criminal Proceduhk Code, 1808, 
88.145, 436 . I. la. R 81 AIL 160 

See Land Acquisition Act, 1870. 

16 B. Ii. B, 187 

See Legal Pbactitioneu’m Act, 1879, 
a 36 . . L L. R 81 AIL 60 

See Nuisance— Under Criminal Pro- 
cedure Code . L la. R 19 Gala 127 

^ See Review— Power to Review. 

6B.L.R88a 884iiota 
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BTATUTB-coiifd. 

MitUYiiato.lQl-^eondd. 

B. 16— conlel. 

See liBvisioN, Criminal Casbs— Qsnb- 
BAL KuLBS fob ExBRCISB OF POWBR. 

I. I|.B. MAIL 815 

See Small Causb Coubt, Pbesidbmct 
Towns— Pragticb and Procbdvbb— 
Lbayr to Sub I. L. B. 18 Had. 886 

See SuPBitiNTKMOENCB OF Hiou Court— 
Chartbb Act, h. 15. 

See WiTNBSs— C riminal Cases— Sum- 
moning WlTNBSSBS. 

I. L. B. 80 Galo. 508 

B. 10— 

See Judge of High Court. 

I.li.B.ieAlL186 
I. L. B. 80 All. 867 
L.B.85I. A.5A 

B. 18- 

See Divorce Act, h. 2. 

1. L. B. 10 Bom. 488 

845k85Vlot, 0.154 

See N.-W. P. Act (Local) II of 1001, 

B. 20: 

- - 88 Viot., 0.84- 

See JuBTSDioTioN— A dmiralty Xxd 
ViOB- Admiralty Jurisdiction. 

10 Bom. 110 

6 a L. B. 888 

88 Viot., a 85, B. 8— 

See High Court, Jurisdiction of— 
N.-W. P.— Civn-. 

1. L. B. 18 AIL 875 

88 6^89 Yiot, 0.15— 

See Pbocijimation. 

I.L.B.85 0alo. 701 

886i 88 Viot„ o. 15, bb. 8 and 6— 

See Divorcb Act, b. 2. 

L Ii.B.10 Bom. 488 
See Hiou Court I. Ii. H 85 Galo. 701 

88 & 89 Vlot, o. 17 (proamblo)— 

See High Court, Jurisdiction oi^ 
N.-W. P.-CIVIL. 

l.Ii.ailAa480 
See Statutes, Construction of. 

I. L. a 11 Aa 480 

.. J 80 dP 81 Vlot, a 18, b. 88— 

See Small Causb Court, Mofussil— 
JuRisDicnoN— M ilitary Men. 

8B.li.aB.H.8s7 
80 6 e 81 Vlot, o. 184, b. 11- 

See Offence on the Hjgr Seas. 

7 Bom. Gr. 88 
LZi.B.14Bom.887 


8 TATUTB— cobM. 

81 Vlot, 0 . 4 - 

See Sfbgifio Fbefobmancb— Spboial 
Gases L a B. 17 Bom. 888 


— 88 6^88 Vlot, o. 8 tf- 
See Crown Lands. 

L a a 86 Mad. 868 

— 88 6 b 88 Vlot, 0 . 71— 

See Insolvency Act, b. 40. 

18 B. L. B. Ap. 8;8 


88 ft 88 Vlot., 0 . 88 , s. 1— 

See High Court, Jurisdiction of— 
N..W. P.— Civil. 

L a a 11 Aa 480 

See Statutes, Construction of. 

I. a a 11 AIL 480 

88 ft 84 Vlot, 0 . 68 - 

See Crown Lands. 

L a a 85 Mad 868 


— 80 ft 87 Vlot, 0 . 66 . 8 . 86 — 

See Transfer of Property Aot, a 132 

l.aa81Bom. 60 

— 87 ft 88 Vlot, a 87— 

See Courts (Colonial) Jurisdiction 
Act, 1874. 

See Offence on tu High Sias. 

I.aai4Bom.887 
I. a B. 81 Galo. 788 


See JuRisDioiiON of Criminal Court 
—General Jurisdiction— Offencb 
Committed on the High Seas. 

L a a 85 Bom. ( 


— 88 ft 40 Vlot, 0 . 46— 

See Consular Court. 

1. aB.8Bom.5S 


. 48 ft48Vlot.,o.81^B.144r- 

See Army Disciplinr Aot. 

7 G.aa88s 

48ft44 Vlot, 0 . 16, b. 10 — 

See Mebosant Seamen's Aot, 1850. _ 

laaia 0aiA48S 


— 44ft46 Vlot,a 41 , b. 7— 

See Vendor and Furokaser— Bbiaob 
or Covenant . 1 . a a 85 Galo. 88 S 


a. 17- 


See Mortoaob- 
Rbdbmption 


-REDiMFimi^Biaii^J 

. x.ibB.ieAU.a»ft 
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BTATUTB— meU. 

4461b 46 Viet., o. 68— 

See Abky Act, 1881. 

See Small Causx Court, Mofussil— 
JuRisDicTiox— A rmy Act. 

I.Ii.&18Calo.l48 
I.L.B.10 Bom. 818 
1. 11 .B. 10 Mad. 818 

See Small Causx Court, Fbesidemgt 
Towns— Jurisdiction— Army Act. 

I. L. B. 18 Gale. 87 
I.L.B.18Calo.l44;878 

- 40 6b 47 Vlot, 0 . 68- 

See Insolvency Act (11 & 12 Vicr.. 
c. 21), B. 40 . I. L, B. 26 Bom. 688 

- 61 Vlot., 0 . 4, B. 7— 

See Small Cause Court. Presidency 
Towns — Jurisdiction — Army Act. 

L L. B. 16 Gale. 144 ; 878 

- 68 6e 64 Viet, 0.87— 

See Admiralty or Vice-Admiralty 
Jurisdiction . 1. L. B. 89 Gale. 408 

' 66 6t 66 Viet., 0 . 14— 

- - B. 6— 

See Bombay City Improvement Act. 

I. L. B. 87 Bom. 484 

.66 Viet, 0 . 7- 
See Army (.Annual) Act, 1896. 

STATUTE OF DISTBIBUTION. 

See Farsis . L L. B. 8 Bom. 76 

STATUTE OF FBAUDB (89 Gar. II, 0 . 8). 

See Evidence- Parol Evidence— Va- 
RYiNO OK Contradicting Written 
Instruments . 9 B. Ii. B, 246 

Buffloienoy of Bignature under- 

See Contract— Alteration of Con- 
tracts— Alteration BY Party. 

6 B. L. B. 806 

1. o/, to 

Pareie. The Statute of Frauds (29 Car. 11, 0 . 
3), except so to as it has been repealed, applies to 
Parsis in India. Bai Manxckbai v. Bai Mbbbai 
L Ii. B. 6 Bom. 868 

8. Apjiieation 

ifoAomedsne. The Statute of Frauds is to some 
extent in foioe in the Island of Bombay. . The 4th 
lection is not applicable to Mahommna Ma- 
rdui Mebertanji V. Rahimtulla Alubbax 

1 Bom. Ap. 1 

8. AvdkoMm oU 

fo to Eig\ Comrtp Origind CM Sida Qumo: 
Does the Staitate of Frauds form aqy part of 
the piooediixe of. the High Oourt in its original 

VOL V. 


STATUTE OF FBAUDB— eoaeid. 

jurudioiion ? Ram Saqub Dutt a Nobooopaul 
Mooxxbjbb Bourke O. O. 807 

A a 4— /Ipp/icaliofi 0 / European 

defendant. The 4th sc^ction of tho Statute of 
Frauds applies to easits in tho iiiofussil in which 
the defendant alone is a British-bom subject. 
Muttya Pillai V. Western 1 Mad. 87 

6 . 2iaeo.Ill,e. 70. 

a. IT — Hindu defendant. Tho 4lh Mcctioii of tho 
Statute of HYaiids duos nut apply to Hiiits in which 
tho dcfonilant is a Hindu. Nkkram .Irmadau a 
ISWARIPRASAD PACIIURI 

6B.L.B.e48: 14W.B.806 

6. Hindu and Ma~ 

Komedan defendants. Where a contract is |iD>vid 
to have been oiitcrod into, but no nicinuramliim 
ihoroof in writing has boon signcNl by tho piirties, 
a Hindu defendant is nut entitled to plead the 
Statute of hVaiids, that statu to not being applicable 
to Hindu (or HemUe — Mahumedan) defondantg. 
Borrodailx V. C11AINS00K Huxyram 

1 Ind. Jur. O. 8. 70 : 1 Hyde 61 

7. 21 Qeo. i//, c. 70. 

a. IT—Ooidrad of guarantee. A coniraet of gua- 
rantee is a ‘‘ matter of contract and dealing *’ with- 
in the terms of 8. 4 of 21 Goo. Ill, 0 . 70, and thero- 
foro such a contract made by a Hindu is not 
affected by s. 4 of tho Statute of Frauds. .Iaoa- 
DAMBA Dasi V. Grob . . 6 B. L. B. 689 

8. 7- 

See Cbabitadle Trusts. 

I. L. B. 88 Bom. 609 

BTATUTEB^ COEBTBUGTION OF. 

See Construction of Statutes. 

See Bengal Municipal Act, 1884, h. 339. 

I. L. B. 17 Galo. 829 

See Bengal Tenancy Act, J885, ss. 15 
AND 16 . I. L. B. 22 Galo. 887 

See Bengal Tenancy Act, s. 174. 

I. li. B, 14 Galo. 686 

See Bombay Abkaki Act, 1878, m. 55. 

I.I..B.17Bom.l64 

See Bombay Act ill of 1866, s. 1, cl. 2. 

4 Bom. Gr. 8 

See Bombay District Municipal Act, 

1873, s. 73 . L la B. 14 Bom. 180 

See Bombay Municipal Act, 1888, s. 
248 I. L. B. 20 Bom. 617 

dee Bombay Revenue Jurisdiction 

Act, s. 11 . I. L. B. 20 Bom. 808 

L la B 22 Bom. 688 

See Certificate of Administration 
— Certificate under Bombay Reg- 
ulation VIII or 1872, etc. 

1 la B. 18 Bom. 87 

See Civil Procedure Code, 1882, a. 
102 . . . lOG.W.H.eOI 

17 P 
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Sef . Dexkhan Aohicultubists’ Belief 
Act, 8. 66 . I. L. B. 14 Bom. 516 
See Execution of Dkcbee— Effect of 
Chakoe of Law pending Execution. ' 

See Guardians and Wards Act, s. 30. 

I.L.B.18Bom.876 
l.L.B,86Gala909 
^ee Judge of High Court. 

I. L. B. 10 All. 186 
See Limitation— Statutes of Limita* 
TioN— G enerally. 

18B.IiuR177;254 
1. L. B. 1 Bom. 19 
I. L. B. 8 Bom. 807 
I. L. B. 6 Bom. 86 

See Limitation Atrr, 1877, s. 1. 

See Limitation Act, 1877, s. 14. 

I. li. B. 8 All 476 

See Limitation Act, 1877, s. 26. 

I. li. B. 14 Bom. 818 

See Madras Municipal Act, 1878, s. 102 

1. Ii.B.8Mad,868 

See Madras Regulation XXV of 1802- 
14B.L.B.116 
l..B,ll.A.868;888 

See Madras Towns Improvement Act, 
1871, ss. 58, 62 I. Ii. B. 8 Mad. 188 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

I L.B.18Bom.880 

Su Minor— Cases under Bombay Mi- 
nors Act • 1. li. B, 4 Bom. 686 

See Pensions Act, 1871. 

Ll..B.lBom.688;681 
I.L.B.9Bom.884;846 
See Pre-emption— Right of Pre-emp- 
tion . I.1..B,18 A1L884 

See Prerogative of the Grown. 

See Security for Costs— Suits. 

l.Ii.B.810ala889 
See Signature . I, L. B^ 84 AIL 819 
See Supreme Court, Bombay. 

8 Moo. I. A. 468; 488 
6 Moo,LA .884 

See Transfer of Property Act, b. 2. 

I.L.B. 18 Gala 688 

See Transfer of Property Act, s. 95. 

10 G. W. ir. 086 

See Transfer of Property Act, & 99. 

X.L.&19 Mad. 888 

Godaa— 

See Bnnoal Trnangt Act (VIII of 
1885). a 5 (5) . 6G.W,M.886 

dlBtiiiotion between enactments 

aflPseting vested rights and those regu- 
lating prooednre— 

See Provident Funds Act, a 4 

l.L.B,B6Mad.440 


STATUTBS, GONBTBUGTION OF-eMtf. 


Issue of ordem before 


menoement of Statute- 

See Bengal Irrigation Act, sa 1, 6. 

L L. B. 88 Gala 487 

— the ejusdem generis rule— 

See Mooktear . I. L. Bw 89 Galo. 880 

See Penal Code, a 21 6B. 

I.L.B.86A1L861 

See Rent, Suit poa 

L L.B, 88 Gala 486 

1. Mode of construction. The 

meaning of an Act is to bo gathered solely by rcfe^ 
once to tho Act itself. Muddoosooden Dry v.- 
Bamaciiurn Mookerjee . . 1 "Byde 100 

8. — ■ In interpreting 

statutes tho moro literal construction ought not to 
prevail if it is opposed to the intention of the 
legislature as apparent by the statute, and if the 
words are sufficiently dexible to admit of some other 
construction by which that intention will be 
bettor effectuated. Caledonian Railway Company 
V. Rorih BriiUh Railway Con^ny, L, R. 6 Ap. 
C(u, lUt referred to. Queen-Empress v. Hori 
I. IaB. 81 AIL 991 

8 . Duty of Court. 

Where the terms of an act are clear and plain, it is 
the duty of the Court to give effect to it as it stands, 
GuRBSBULLAH SlRKAB V. MOHUK LaLL ShAHA 

I. L. M 7 Gala 187 : 8 G, L. B, 408 

A, ^ ^ Preamble, Anile 

of construction is that tho enacting words of a 
statute may bo carried beyond tiio preamble, if 
words be found in the former strong enough for 
the purpose. Cuinna Aiyan v. Mahomed Fax- 
RUDiN Saib .... 8 Mad. 888 


6 . 


Act XIII of 1869, 


PftavMe, and §, 2. Whore tho enacting sertions 
of a statute are clear, tho terms of the preamble 
cannot be oallcd in aM to restrict their operation 
or to cut them down. Queen-Empress v, In- 
DABjiT .... LL. B.UA1L868 

Pre-exirting rtaU 


of law. The pre-existing state of the law, as ro- 
oogniied the tribunala, is one of the chief means 
of interpreting laws of prooedure. Prarbaxar- 
EHAT r. VlSHWAMBHAB . I. Ifc & 8 BOUL 818 

7. Reamm for en- 

ading Inip— Ifottvs# of partiee, li the woidB of 
a law are dear and positive, they oannot be con- 
trolled by any oonsui station of the motives of the 
party to whom it is to be applied, nor limited by 
what the Judges who apply it may suppose to have 
been the reasons for enacting it Jodoonatb 
Bose o, Shumsoonnissa Bbouii. Bdbloob Bn- 
HBBX u Shumsoonnissa Begum 

8W.B.P.a8: UlCdaLA.Nl 

3^ of 

yiMnn in framing Art. It Is notleraGi^Ooi^ 
to meoiilato upon what was in the mina el the 
Legwature in passing a law, bat the Conrt BWit 
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8TATUTB8, OOXTSTBUCTION OF-eoiifd. 
be bound by the words of the law judicially con- 
strued. Mohesh Chunuer Doss v. Maduub 
Chunueh Sardab • 18 W. B, 85 

9. MadrM Munu 

ci^il A(i (/ of 18S4y~Itiaecuraey in Act, Where 
in on Act of the Lcp^islaturo the context discloacB 
a manifest inoccunu^, the sound rule of oonstmo- 
tion is to eliminate the inaccuracy, and to execute 
the true intention of the Lcfoslature. jENNnfOS 
V. President. Municipal Commission, Madras 

I. L. B. 11 Mad. 868 

10 “ flnd 

reasons ’* of Act — Foma in which Bill canw before 
Council For the purpose of ascertaining the in- 
tention of the Legislature in passing an Act, when) 
that intention, so for as can be gathered from the 
Act itself, appears doubtful, the ** objects and 
reasons’* may be referred to. It is not, however, 
ptTiniwiible to refer, for this purpose, to the va- 
rioiiH forms in which the Bill was brought before 
the Jjcgislaturc. Moosa v. Kssa 

I. L. B. 8 Bom. 841 

11. Specific Relief 

Act (/ of 1877), s, 9 — Ohjeeta and reasons for BiU 
—Intention of Legishture. Queere: Whether in 
construing an Act the ** objects and reasons *' for 
the Bill lieforo it was passed as indicating the in- 
tention of the Legislature, can be referred to. 
Moom Y. SsM, i. L. R. 8 Bom. 241, referred to. 
Fadu Jrala V. Gouu Muhun Jhala 

1. L. B. 19 Gale. 644 

18. Reference to o6- 

jeets and reasons and to report of Select Committee. 
In construing a statute the Court cannot refer to the 
statement of objects and reasoim attached to a Bill 
or to the report of a Select Committee, or to the 
debates of the Legislature, but can only look to 
the statute itself. Queen-Empress v. KarUck Chun- 
dtr Das, /. L. R, 14 Calc. 721, and Romesh Chun- 
der Sannyal v. Him Mondal, /. L. R. 17 Calc. 
8‘52, dissented from on this point. Kadir Bakhsh 
V. Bhawani Prasad I. Ij. B. 14 All. 146 

18- ^ Penal Code, s. 

29.5, construction of— Reference h report of Indian 
law Commissioners and of Select Committee. For 
the purpM of construing a suction of an Act and 
ascertaining the intention of tho Lcgislaturey the 
nport of tim Indian Law Commissioners or a Meet 
Committee appointed to consider tho Bill may bo 
^rred to. Queen-Empress v. Kartick Chunder 
1. L. R 14 Calc. 721, followed. RoMEsn 
tHUNDER SaENYAL V. HlRU MONDAL 

LIaB.17Cala868 

RamchanDBA JoiSHI V. Haii Kasbim ■ 

LL. B.16Mad.807 

^ AdminisMor- 

Act (11 of 1874y-HiAory of passing of 
«id fSMOfw for Ad and Report of Se- 
ua Committee on BEL The course of legislation 
^th reference to the creation of the office of Ad- 
ywitrator-GenCTal and to his duties and powers 
^^^^wwed and considered In construing Act II of 
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187A Per Trevelyan, J.— The history of the 
INissing of an Aut and the iiitentiuii of the fx^gis* 
latiiro in intriMliiciiig it, though not atlniissible in 
England to explain a statute, have been in this 
country taken into considi'nition in (‘onstniing 
Aels of the liegislatiin*. Per Pkinsep, J . — ^Tho 
objects anil rc^nsons given by the liegislatiiru on the 
introiluclioii of a Bill, and the Report «)f the Select 
(JSommiiteu on it, may be ri'ferml t4i in eunstriiing 
any Act to show the intention of the liegislatiire 
in pasHing it. QaeenKmpress v. Kartick Chunder 
Das, 1. L. R. I I Calc. 721, n^ferivd to. Adminib- 
TRATOR-G KNKKAL UV BeNQAI. f. PREM LaLL 

Mullick I. Ii. B. 81 Calo. 788 

HtM, by the Privy Council on apiical, that it is 
not reqtiireil that in n eoiiHoliilating Ktatiitu each 
enactment, when traml to its sounre, must be i^in- 
striinl acconling to the state of things which 
existed at a prior time when it first beeame law ; 
the object boing tliat tho statutory law bearing on 
tho subject should bo eollectod and mode appli- 
cable to tho existing circumsinnees ; nor can a 
positive enactment bi) annulled by indications of 
intention, at a prior time, gailuM'cd from previous 
legislation on the matter. Proc('cding<i of tho 
Legislature in passing a statute are oxcludeil from 
consideration on the judicial construction of Indian, 
os well as British, statutes. Administliatoh-Gr- 
XERAl. OK BeXO.il r. PUBMI^l^ MULI.ICK 

I.L.B.88Calo.788 
LB. 88 I. A. 107 

16. - - Proceedings of 

LegiMure. per Pigot, J. Proceedings of tlie 
Legislature cannot bo referred to as legitimato 
alibi to tho construction of an Act. Administrator- 
Oeneral of Bengal v. Prcmlal MuUirk, /. h. R. 22 
Calc. 788 .* L. R. 22 I, A. 107, followed. Quebn- 
Emtress V. Sri Cjiuux Chungo 

I. Ii. B. 88 Calo. 1017 

QuBBN-EmPBESS V. BaL GaNOADHAR I'lLAK 

I. L. B. 88 Bom. 118 

16. — • Khali SMe- 

ment Act (Bom. Act I of 1880] — Reference to DAate 
on BiU tn Legislative Council. For tho purpose of 
construing an Act the debate upon tho Bill when 
before the Legislative Goiincil is not to be referred 
to. OoPAL Krishna Parachure v. Sakhojirav 

I. LB. 18 Bom. 188 

17. Marginal notes 

to sections of Act. Marginal notes are no part of an 
enactment Dukhi Mollah v. Halway 

I. L B. 88 Calo. 66 

18. Marginal notes 

to sections of Act* Marginal notes to sections of an 
Act do not form part of tho Act Sutton v. Sutton, 
L. R. 22 Ch. D. 511, and Dukhi MeUah v. Hatway, 
1. L, R. 23 Calc. 55, followed. Punabdbo 
Marain Moh V. Ram Saruf Roy 

I, L B 86 Calo. 868 
8G.W.M.677 

28. Codifying, o6- 

ioUof. The object of codifying a paitieulaibiinch 

17p2 
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of tho law ia that on any point qieoifioaliy dealt 
with the law should thenoeforth bo asoertainod by 
interpreting the language used in that cnaotmont 
instoMolf as boforOi Boarohing in the authorities 
to disoover what may be the law, as laid dovm In 
prior decisionB. The language of such an enact- 
ment must reoeive its natural moaning, without 
any assumption as to its having probably been 
the intention to leave unalter^ the law as it 
existed before. Bmnh of England v. Vaglianot 
[i^Pi] A. C. 107, referred to. Nobbndro Nath 


SiBAB V. Kamaladasini Dasi 

LL.B.28Calo. 568 
L. B. 28 1. A. 18 


20. - ChiUia Nagpore 

EncuffAered Ealales Ada (VI of 1870 and V of 
1884}— Dao Eataita Ad {IX of 1880)—Margtn^ 
Ndea to Ada. The State publication of tho Indian 
Acts being framed with marginal notes, siioh notes 
may l>e used for tho purpose of interpreting an 
Act. Kamxshab Prasad v. Bhikhan Narain 
SiNon. Bhjkrav Nahain Sfwon v. Kamxshab 
Prasad . . I. L. B. 20 Calo. 608 

2L Siaiuka of li- 

nutation. Statutes of limitation being in limitation 
of common right are not to bo oxtondod by con- 
struotion to cases not ofearly included within 
their terms. Pabashbam Jethmal v. RAXHifA 
I. li. B. 16 Bom. 209 


22. ^ — Pradiee in oon- 

frasenltda of tha law—Hardahip, A practice whioh 
is in oontravention of the law, even if it is the prao- 
Uoe of a High Court, cannot justify a Court in oon- 
strning an Act of the Legii^^xro in a manner con- 
trary to its plain wording. Nor can the principles 
of oonstniction to bo applied to an Act bo influenced 
by extraneous considcrAtions, such as questions 
of hardship. Balkatian Rai v, Cobibd Nath 
TrwAki .... I. li. B. 12 AIL 128 


28. DiHtindion he- 

Uoaen affirmative tommanda and negative prohihu 
tioH — Irregularities and iHegnlities. As a principle 
of tho interpretation of statutes, a distinction 
must bo drawn botureon cases in whioh a Court 
or an official omits to do something which a statute 
enacts shall bo done and cases in which a Court 
or an official does something which a statute enacts 
shall not be done. Tn the former case, the omis- 
sion may not amount to more than an irregularity 
in procedure. In the latter, the doing of ^o pro- 
hibited thing is yltro viree and illegal, and therefore 
without jurisdiction. Ramxshur Sinoh v. Sheq- 
DnrjSnrGH . I. L. B. 12 AIL 610 

24. Stamp duty, 

ehurge of. If the express words of an Act do not 
warrant or neoeasitato a demand of duty or charge, 
it is not competent to a Court of law to extend such 
enaotment or to give to the words a meaning bejrond 
theb strict and liten^ signifloation, so as to inolude 
c[qy ease which may reasonably oome within the 
spirit of theenaotment Inthe matter ed the PObt 
(Mimvo'LAND CoMPAxr 16 w. B. 2ra 


8TATX7TEB, GONBTBUOTIOIT OT—contd. 

26. Special and ge. 

nsrof procedure. Inconvenience pointed out of 
introducing into Acts relating and intituled as 
relating to speoial jurisdictmn only provisions 
affecting oivil procedure generally. Judow MnriJi 
V. Chhagam Raichand . I. li. B. 6 All. 806 

26. * Betrospeotive effect of Aot 

— Statutes are primd fade deemed to bo prospec- 
tive only. Nova conatitutio futuria formam im- 
ponere dehd non pneteritia.** Moon v. Durden, 2 
Exeh. 22, approved of. Doolubdabs Pxttambxr- 
DASS V. Ramloll Thacxoorskydass 

6 Moo. 1. A. 109 

CnUTTEBDUABEE MtSSER V. NlTBSlNGH DuTT 

SooKOOL 8 Agra 871 

Agra F. B. Bd. 1874, 163 

27. ^ Alteration in 

procedure — Edroapedive effect of Ad. Alterations 
in forms of proo^ure are rotrospeotive in effect, 
and apply to pending proceedings. Hajbat Ak- 
BAMKISSA BkOAM V. VaUVLBISSA BeOAM 

I. L. B. 18 Bom. 428 

BaLKRISHNA PAKDnABTKATR V. BaTU YeSAJT 
I. li. B. 18 Bom. 204 

28. --- Ada relating to 

proeedure^-^Eetroapedive operation of Ad—Dekkhan 
AgrieuUuriaU' Edief Ad [XVII of 1879), e. 73- 
Dtkhhan AgrimlturiM Edief (Amendment) Ad 
( VI of 1896). In this suit the Subordinate Judge 
of Karmala held that the defendant was an agri- 
oulturist, and that therefore the suit could not 
be maintained without a certificate under s. 47 
of the Dckkhan Agriculturists* Relief Act (XVU 
of 1870). Under s. 73 of that Act the finding 
of the Subordinate Judge upon the point was 
final. The plaintiff appealed, the appeal in- 
cluding other points of objection to the de- 
cree as well as that with regard to the status 
of the defendant. Pending his appeal. Act VI of 
1896 was passed, which repealed s. 73. At the 
hearing of tho appeal the Judge considered the 
question of the statutes of the defendant, and held 
mat he was not an agriculturist, overruling the 
decision of the Subordinate Judge upon that point. 
Hdd, that the Judge in appeal was right in enter- 
taining the question. The provisions of Act VI 
of 1896 altci^ the proooduro, and were therefore 
applicable to proce^ings already commenced at 
the time of their enaotment. Hew, also, that, even 
if the Goneial Clauses Act (I of 1868), B. 6, applied 
to acts not oonforring rights, but simply oonoem- 
ing judicial procedure, it ooidd not affect the p^ 
sent ease, as the repeal is not one of Act itself, bxt 
only of a sootion in the same rdating to prooe- 
dure. Oaboabam v. Punamcbabd Nat^bam 

29 _ HcraMktry Offitct 

(Amendment) Ad (Bom, Ad V of 1880), a. 2. Bj * 
of the Hereditary Offioes Act Amendment^ 
(Bombay Act V of 1886) is not ietwV®«^ 
Rabubav e. FATvsni ^ 
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80. 


Mroapectiw 


of Acto, pHndjiti a» U^Mad. Act Vlil of 
2865. In A Bnit for rent for 1865, 1866, it was 
objected that pottahs and muchallcAB ^voro not 
exchanged as required by Act VIII of 1865, which 
eamo into force on Ist January 1866. Udd (ro- 
Torsing the decision of the Civil Judge), that Aot 
VIII of 1865 was inapplicable to iho ease. The 
general principle is that rights already acquired 
shall not bo affected by the retro-action of a new 
law. Uulos as to procedure are not exceptions, 
blit the question hero was not one of processnal, 
but of material law. Morris o . Samhamurti 
Kayar .... .6 Mod. 182 


31. 


— Retrospedive op- 


^.raHon—Oujarni Tadukhdara* Aci (Som. Act VI 
of 1886), A. 82, el. 2 — CoUedar relwing to eon- 
firm sale wUhoni sanction under act passed whilst 
decree vcoa ufuler ereeution. A decree upon a 
mortgage-bond passed against part of a taliikhdar’s 
estate on the 15th August 1887 was transferred 
under s. 320 of the Civil Procedure Code (Act XT V of 
1882) to the Collector for execution. The property 
was sold on the 5ih August 1880, but the Colleotor 
refused to confirm iho sale, as the sanction of the 
Covomor in Conneil under cl. 2, s. 31 of the Taliikh- 
clars Act (Bombay Act VI of 1888), which came into 
force on the 25th March 1880, had not been obtained. 
Hdrl, that the section was not retrospective In its 
operation, and that the sale should be oonRrmed, 
although no sanction had boon obtaincil. When the 
Aot passed, the plaintiff had already acquired a vest- 
ed right by iho decree to have the property sold, 
and the presumption was that the legislature dui 
not intend to interfere with that vested right. 
That presumption was not rebuted by any inten- 
tion to interfere appearing in the Act itself. 
KaTJAX MOTI V. PATHUBnAI FALTIOnAT 

I. Ii. R. 17 Bom. 889 
88. - ■ — - Penal provielone in statute 

—Rdrospedive efferi. Retrospective effect is not 
to bo given to tbo penal provision of s. 2, Bengal 
Aot VI of 1862. Nobokaxth Dry v. Baroda- 
kantuRoy 1W,R. 100 


88. 


Penal Staluie^ 


Bengal Excise Act (Beng, Act VII of 2878). Penal 
statute must be construed strictly, i.e., nothing is 
to be regarded as within the moaning of the statute 
which is not within tbo letter and clearly and 
intelligibly described in the very words of tho sta- 
tute itself. Empress v. Kot«a Tmlamo 

I. L. R. 8 Calo. 814 ; 10 O. L. R. 165 


8A - 


Penal statute-^ 


— . OTotwfe-* 

Act XXXI of I860, A pmal statute should, when 
its moaning is doubtful, be oonstrued in tho manner 
niMt favourable to tho liberties of the subject, and 
this is more ospedally so wW the penal enaotmont 
Is of an exceptional bharaoter. rao. v. Bmista- 
BorMADAinrA X L.'R. 1 Bom. 808 

85 — Penal Code {Act 

XLV of I860), «. 408— EimZM law of defamaiion. 
•Beadde: 8. of the In&n l^nal Code should 
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bo construed without reference to tho English law. 
In re Naoarji Trikamji . I. Ii. R. 19 Bom. 840 

88. Bepeal by Implication ~ 

Repugnancy. ^ Statutes are not to bo held to be 
reeled by implication, unless the repugnnncy 
between the now provision and a former statute 
be plain and unavoidable. Sitapatri NAvunir e. 
Querx . I. L. R. 6 Had. W 

87. Implied ft peed 

— Civil I'rocediire Code, 2850, s, iST — Act IX of 
2850, s. 102. A special enactment is not impli.'d- 
ly repealed by a siibsequont general enact ineiit , if 
tho two enactments are not so repugnant iis to be 
inoafiablo of standing iogotb?r. Aot IX of IStlO, 
a 101, was not repealed by s. 187 of Act VIII of 
1859. Sabapati Mudaliyak v . Narayaesvami 
Mudaliyar .... 1 Mad. 116 


88 . 


Repeal, effect of. 


on right of action. A right, of action is not taken 
away by a ohango in tho law, unless by express 
enactment ; but in the case of mere procedure, un- 
less something is said to tho contrary, the new law, 
wbern its language is general in its terms, applies 
without reference to tho former law* or proecxlurc. 
Faamji Bomaxji V . Hormasji IIarjorii 

3 Bom. O. 0. 49 

89. Effect of repeal 

— Rdrtisperiive effect — DMhan Agriculturists' Re- 
lief Act, 1879 — Genertd Clauses Oonsolidaiion Aet, 
1868, s. 0. The general rule is that a ropi,*ale(l sta- 
tute cannot be acted on after it is repealed ; but, 
as provided in s. 6 of the General Claupcs Act, 1808, 
all matters that have taken place under it before 
its repeal remain valid. But a now order of a 
Court, not ancillary or provisional, but dimming 
a further substantivo step in the execution of a 
decree, is a ncuv proceeding which should bo go- 
verned by tbo law in force when the onlor is made, 
and not by the law wbieb it repsals. An Act 
passed to promote some public important object, 
such as iho proitKition of iho property of tbo Dek- 
khan agriculturists, may bo given on that account, 
a Totro-ootive operation, if necessary, as tho rule 
against such operation rests itself on sueb a gene- 
ral public interest, which may, under the circiim- 
stanceR, be deemed of less importance than the 
one embodied in the Aot. Shivram Uparam n. 
Konoaji Muxtaji I. L. R. 8 Bom. 840 

40. Alteration of law— £nte 

governing suit when law is changed pending suit. 
ITie law as it exists when a suit is commenced must 
decide the rights of the parties to the suit, unless 
the Legidaturo has expressed a clear intention to 
vary the relative rights of tho parties to each 
o^er in the now law. Role followed in the in- 
terpretation of Act X of 1850. BuNOSHEEDHint 
Doasv.MoBOMBD Kkulebl . • 1 Hay 869 


.4L 


AUerahon of 


Itw while suit is pending — Ad XIX of 1857, s. £10 
— jRepsof, effed of. ^ere the law is altered 
while « suit is pending, the law as it exists [when 
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STATUTES, CONSTRUCTION OF— mfdi . 
the action was commenced mnst decide the rights | 
of the parties, nnlosB the Legidatnre, by the lang- ; 
nago used, shows a clear intention to vary the ; 
mutual relations of such parlies. Gujirat Trad- i 
iKo Company v. Tbtramji Ybui 

8 Bom. O. 0. 46 \ 

48. Right of suit— XVI of : 

1842-^Aei VIII of 1868, s. I— Art XIV of 1870, ' 
i, L On the 27th of Juno 1800 it was agreed 
by and between B, a zamindar, and D, a raiyat, 
that the latter sliould pay H20 annually as the rent 
of his holding and that for the future no f irthcc 
sum in ezeoiM should be demanded or suit broqght 
for enhancement of rent. At the date of the 
agreement Act XVI of 1842 was in force. The 
settlement of the district, where the land in re- 
spect of which the agreement was made was situate, 
expired on the 1st of July 1870, before when Act 
XVI of 1842 was repealed by Act VITI of 1808, 
which Act was repealed by Act XTV of 1870, both 
Acts saving any right or title which had already 
accrued. Held, that no right of action to avoid 
or right to repudiate the engagement of ihe 27th 
of June 1800 accrued to the zamindar before the 
passing of those Acts. Deojeet v. Bhttowant 

6 N. W. 878 

48 . Statatea making oontraota 

▼oid and those prohibiting aotions on them 
— ^Tbe distinction between enactments which de- 
clare contracts absolutely void and those which 
simply provide that no action shall be brought upon 
such contracts pointed out. Vissappa v. Rama- 
*8 Mad. 841 

44 . Statute imposing duty— 

Aditm for fnihtre 1o perform it Whore a statute 
imposes a duty, it, without express words, gives 
an action for the failing to p^orm that duty, 
and for wrongfully performing it. Fontotsamy 
Tevar V. CoixECTOR OP Madvra . 8 Mad. 86 

46. “ Must ” and “ shall IiW- 

UUionAci, XIV of 1859, m. 20, 21. In interpreting 
statutes, ihe u*a^ ** must ” and ** riiall ” may, 
in some cases, be substituted for the word** may,** 
but only for the purpose of giving effect to the 
intention of the Legiriaturo. In the absence of 
proof of such intention, the word *' may ** should 
be taken as used in its natural, i.a, in a permissive, 
and not in an oblic^tory, sense. Deldx and 
London Bank v. Orchard ^ 

1 . 1., B. 8 Oalo. 47: Xi. R. 4 1. A. 187 

46L PPoviaoB— Rtndii WiUs Ad, 

In Qonstming an Act of the Government of India, 
passed in the form peculiar to the Hindu Wills Act, 
the sound rule of oonstmetion is to give their full 
and natonl meaning to the provisos, and only to 
give effect to the enaotments contained in theapplied 
sections and chapteca so to as the latter do not con- 
travene the full and nature meaning of the provisos. 
Alanoamonjorx Dabeb V. SONAXONX Darbe 

LL. a80alo.687:10 0.L.&468 

47. Land Acquisition A o ta ■ Acto. 

Acts relating to the acquisition of lands fbr public 


statutes, construction OF-conld. 

purj^scs must be construed strictly in favour of the 
subject. 80BABJ1 Nassabvanji Dundas e. Jns* 

TICES OF THE PEACE FOR THE ClTY OF BOMRAY 

18 Bom. 860 

48. — Rulaa of eonatruotion— 

Statute of Umitations, 21 Jac. /, e. 10. ^ere 
uDrds have been long used in a technical sense, and 
have been judicially construed to have a certain 
meaning, and have been adopted by the Legislature 
as having a certain moaning prior to a particular 
statute in which they are used, the rule of construc- 
tion of satutes requires that the words used in 
such statute should be construed according to the 
sense in which they have been so previously us^, 
although that sense may vary from the strict 
literal moaning of the words. The words in the 

I Statute of Limitations, 21 Jac. I, a 16, s. 7, 

I ** beyond the seas,*' are monymous in legal import 
‘ with the words “ out of realm,*’ or “ out of the 
land ” or ‘‘ out of the teiritories,'* and are not to 
bo construed literally. Bvckmaboyr v . Li7TJ.oo- 
BHOv Mottichund . 6 Moo. I. A. 884 

49. ■ Bengal Bent Aet 

X of 1859, e. 77 — Meaning of ** determin^,'* 
The word ** determined ’* meant “ legally decided by 
a Court of competent jurisdiction.** Ghatjb All v. 
Khilloo 

8 N. W. 61: Agra 7. B. Ed. 1874, 848 

50. Boad Gant Ad 

{Bmg. Act X of I87I}^Interjiretation dauae, coa- 
ttfudwn of. In a suit on a bond by which certain 
land, admittedly lakhiraj, was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
auction-sale for arrears of road cess due under 
Bengal ActX of 1871 was added as a dofendant,and 
the lower Courts, holding the effect of such a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that por- 
tion from liability in respect of the mortgage-bond. 
Hddn on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the property was liable to be sold in satisfaction 
of the plaintiffs* claim. Although the effect of an 
interpretation clause is to give the meaning as- 
signed by it to the word intopreted in all places 
in the Act in w'hioh that word occurs, it is not the 
effect of an interpretation clause that the thing 
defined has annexed to it every incident which 
may seem to be attached to it by any other Act 
of the Legidatnre, It does not follow therefore, 
that, because lakhiraj property is defined in the 
Road Cess Act, 1871, to be a tenure, all the inter- 
ests and cons^uences attached by other Acts to 
tenures generally, or to partiewr e jasses of 
tenures, become annexed to lakhiraj property* 
UxACHURN Bag v. Ajadannxssa Bxbir , 

1 L. R. 18 (Me. 889 

6L Toe 

Imed. A statute not oidy enacts its 
provisions, but as a necessary resdt of legal 1ogw» 
it also enacts as a legal proposition everything ^ 
aenthd to the existmoe m the speolflo enactsyntt* 
Whore the Legislature has imposed certain dntiee 
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both upon the tax-payer and upon the Municipal 
CommuBionon, and those duties as to the tax- 
Dayer enforceable by'^penalties, are to be perform- 
ed at a particular time that 
implied a “ latent proposition of law, whwsh » 
as clear and binding as if it had been expliciily 
declared. That propositiontis that there shall M 
a legally sanctioned tax at the period at which 
the duties are to be performed. PA*K: 

DABAVA . . . L 

fOi — A€U intfotittg 

taxes— Ambiguity in Acts. In order to impose a 
tax, due, rate, or toll upon a subject, the framers of 
the Aottor bye-law under which such tax, etc.^a 
imposed* must use clear' and unambiguous words 
to effect their purpose. When the words used are 
arabiguons, the intendment of thodCourts will be 
in favour of the subjeot uponfwbom the tax is 
sought to be imposed. Thus where the framers 
of the Surat bye-law imposed a tax of B1 per Surat 
man upon “ copper ” imported into Surat for con- 
sumption, it was held that coppor^wrought up 

into pots did not fall'-within the words of the, bye- 
law. iSfemWe; That when a tax is imposed upon 
goods imported into a town for consumption, 
and sn<A goods, after having been subjected to 
the tax upon being imported into the ton^, are 
afterwards taken out for sale into the neighbour- 
ing villages and brought back unsold, such goods 
are not liable to be subjected to lax a 
DultaAbh ShivlaIi V. Hopk . B Bom. A* 


c. U7), recrived the Royal assent (f.f., tho 1st 
August 1801), were under tho dominion of Her 
Majesty. In tho preamble to the 28 A 20 Vioh, 
c. 17, and in a 1 of tho 32 A 33 Vi(rt „ e. 98. IVirlia- 
ment has placed this construction ii|Min a 22 of 
the Indian Councils Act. Even if that construc- 
tion W'as enoncoiiH, it has been so declared 1^ 
Parliament as to make its luloptiim obligatory. 
Though a mistaken opinion of the Lcgislaiuro 
concerning the law docs not inaki* the law, yet 
it] may bo so declared as to oiM'ratc in future. 
Postmtistrr-Qenenil of the United NttiUs v. Afir/y, 
Curtis* Bep,, U. aV., p. S6, ivfcrnMl to. It must bu 
presumed that tho laws and n^giilatiuiis of tho 
Govcmor-Gencral in (biiiicil are known to Par- 
liament. Empress v. Biirah, /. L. Ji, 3 Calc. 
143 : I. L. R. 4 Cale. 1X3, n^fciTcd to. Abdulla 
V . Mouan Gir L L. B. 11 All. 480 

58 , — Bepeal of statute which 

repeals another, effect ot—thncral Clauses Con- 
solidation Act (A' of ISST)^ s. 7 — Reformatory 
Schools Act ( V of 1370), s. 2 — Criminal Procedure 
! Code {Ad X of 1872), s. 31H ; (A of 1882), ss. 
3 and 399. The n^| 1 cal (»f a Statute refiealing 

• another statiito iloes ntd. revive tho ri'pealed 
statute. The law in India as cmlsMlicd in s. 7 of 

; tho General Claust‘8 Act (X of 1897) is the same as 
: the law in England. Quevn-Empress v. A/ricfa- 
; mmi, /. L. R. 12 Mad. 94, and Queen-Empress v. 

; Manaji, /. L. R. 14 Rotu. 381, refcrml to and 
i approvcfl of. DxruTr Lkqal Hkmxmrrancer v. 

• Ahmed Ai.t . • I. Ii. B. 86 Calc. 888 


58, — Bombay Munu ; 

cipalAeCSm of 1872), 8.195— Act for jmUic hene^ I 
ft, llVhere an Act gives power to a Municipality | 
or Corporation for the pnhlio benefit, a more liberal t 
constmction could bo given to it than where powois , 
are to bo exercised merely for private gain or otoer j 
advantage. Oluvawt v. Rahimtula^Nub Ma- i 
HOMED . . . L L. B. 12 Bom. 474 

54, ■ Letters Patent, 

High Court, d. 12. Every statute is to be inter- j 
preted and applied so far as its language admits, 
so as not to be inoonsistent with tho comity of 
nations or with the established rulcs^ of interna- 
tional law. All legifdation is, pritnd facie, territorial. 
It binds all subjeots of the Crown, but only such 
subjects of other oonnttiea as have brought them- 
selves within the allegianoe of the ^vereign. 
Kissowjx Damodar Jaibam v. Khimjx Jaibast 
I. L. B. 18 Bom. 607 

56. LegisUtive power of the 

Govemor-Qeneral In Oounoll-^to*. 24 A 25 
Vid., e. 87, s. 22—**Indian f«Ti<or*!s now u^ 
the dominion of ^er Majesty**—* Said temtmes 
-28 A 29 Viet., e. 17, PreamMt-52 A 88 Vtd., c. 
98, s. 1. The Govemor-General in Cfeunoil hM 
power to make laws and regulations binding on all 
persons within the Indian territories under tim 
dominion of Her Majesto, no matter when such 
teiritories were aoquW. His legisUtive powers 
are not Umited to those territories wtooh,rtt^ 
date when the Indian Councils Act (24 A 28 Vicl., 


8C. W.N.U 

67 J Codifying statute. In deal- 

ing with the intcrpndatiim of an Act intended to 
codify, a particular branch of the law, tho proper 
course is, in tho first iiistanci*, to esmmino tho 
language of the statute and to ask what is its natu- 
ral meaning, uninfluened by any consideration 
derived from tho previous state of tho law, and not 
to start with an inquiry hos' tho law previously 
stood. Bank of England v. Vagliano, [1891] A. 
C. 787, folIoM'cd. 8abat Chandra Shah Cnow- 
dhry V. Emperor (1902) 7 O, W. N. 801 

58. Liberty of subjeot. In con- 

struing a stututo which affects the liberty of the 
subject, tho Courts should not only adopt the natu- 
ral and ordinary construction, but should construe 
strictly expressions occurring therein. Bmsum- 

BHUB Singh p. Quebn-Emprkss (IBJJ)* — iao 

6 0. W. N. lOB 

59, Previous law. In interpreting 

a statute, it should not bo considered what the 
Uw was before the passing of that statiilo, but w^t 
the Legislature has said is to bo of the law after 
the passing of the same. Bank of Enoland y. 
Faol&m [1891] A. C. 107, 144 ; Narendra Nath 
X^KimaLsini Dad, 1. L,R. 23 Ca^ 888 ; 
Bamarain Bhaduri v. Katyayani Dabee, LL. R. 27 
Cede. 649, referred to. Lala Suraj Prosad v. 
QoLAB Chahd (1901) - ^ w 

l,Xi.B.88Calo.6i7: sa 5 O. W. IF. 640 
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BTATUTBS, OOirSTRUOTlOET OF-eoneU. 

00. ■ ■ ■ ■ Enactments rd-A* 

ing io aubita^iHve righ$t~^Effea an pending mto— 
EnaetmenU relating to procedwrt^ effeel oi» It is * 
gonml rale that when the Legielature alters the 
rights of parties by taking away or conferring any 
right of action, its enactments, unless in express 
terms tiiey apply to pending actions, do not afibet 
them. An exception to this general rule is where 
enactments merely alTect procedure, but do not 
extend to rights of action. Vxdavalli Narasiah 
n, Manramma • I. Ii. B. 27 Hod. 688 

6L Prooeedlnge in Ijeglalative 

Oounoilr— Consfruefton of Act — Probate and Ad- 
mtiiMfrriftoa Act — High Court. In construing an 
Act the proceedings in the Legislative Council can- 
not be referred to. Sarat Sijmoari Barmavi v. 
Uma Prasad Rot Crowourt (1004) 

8G. W.ir.678 

08« - Juxlsdiotlon — Cofiriruriton of 

— Pentione Act {XXIII of IS71), a . d-^Bombay 
Revenue Jurisdiction Act (JC of 1870], a . 4 , proviso. 
The general presumption is against construing a 
statute as ousting or restricting the jurisdiction of 
the superior Courts. The intention must be ex- 
pressed in dear terms, not moroly implied, but ne- 
cessarily implied : the general rights of the Queen's 
subjects are not hastily to bo aHsumoil to bo inter- 
fered with and taken away b^ Act of Parliament. 
Such statutes are to be strictly constnied when 
their language is doubtful A construction, which 
would impliedly create a new jurisdiction, is to bo 
avoided, especially whore it would have the odect 
of depriving the subject of his free-hold or of any 
common law right, or of creating an arbitrary 
procedure. No doubt when a power has been 
conferred in unambiguous language by statute, 
the Courts cannot interfere with its exorcise and 
substitute their own discretion for that of persons 
or bodies selected by the Legislature for the pur- 
pose. Nor does any presumption arise against 
the finality of a decision by an authority with sta- 
tutoiy powers to pronounce in respect of a duty 
or liability croatra by the statute. Balvant 
RaMOHANDRA V. SXCBRTARY OT StATR (1905) 

I. If. B. 88 Bom. 480 

eg. ^"'Immediately**— Land AcgttMi- 

fion Ad {I of 1894), as. 12 and 10— Notice by the 
CiMedot— Reference to Cowd— Meaning of ward 
"VmmedMfefy.'* Where a staiuio or written con- 
tract provides that a certain thing shall bo done 
** immMiately ” r^rd must be had, in construing 
that word, to the object of the statute or contract 
as the case may be, to the position of the parties 
and to the purpose for which the Legislature or 
the parties to the contract intend that it shall bo 
done immediately. In re Laivd AcQuumoR Act 
(1005) , I. L. B, 80 Bom. 276 

64. DoubtfOlexprenione— Bom- 

bay Oilg Pdice Ad {Bom. Ad IV of 1902), as. 12. 
16, 18. In construing an expression of doubtful 
import oceuTring in a statute, the Court may well 
have regard to considerations outside the langui^^e 
of the Act EmROR v. Atxaram (1907) 

1, L. & n Bom, 480 


BTATUTBB, INTBBFBBTATION OF. 

See CovsTRUOTiON or Statotbs. 

See Statutes, Gonstruotion or. 

BTATX7TOBY FOWBBB. 

See iNjuNOTiov— S feoial CSasbs— Pub- 
lic OmcBRs WITH Statutory Powirs 

See Railway Company. 

10B.L.B.24i 
I. L. B. 87 Bom. 844 

See Zamindar . 14 B. Ii. B. 209 

Ii.B.lI.A.864 


BTATXJTOBY BOAD. 

See Port Commissioners’ Act (Bbno. 
Act V OF 1870), ss. 5, 6, 31, 38, 39. 

I. L. B. 88 Cola 1848 


BTAY OF BXECXTTIOB. 

See Appeal to Privy Council— Stay 
OF Execution pendino Appbaij. 

See Execution ot Decree. 

I.If.B.84 0alo.l087 

See Execution of Decree— Stay of 
Execution. 

See Privy Council, Practice of— Stay 
or Execution pending Appeal. 


BTAY OF PBOOEEDINOa 

See Accused Person . 6 C. W, E. 110 

Bee Arbitiiation Act, 1899, s. 19. 

I,Ii. B.84Ga]o.448 

See Civil Procedure Code (ActV of 
1908), 0.. XIV, r. 13. . 

18G.W.E.e90 

See Criminal Proceedings. 

I. If. B. 18 Bom. 681 
I.L. R88 Galo. 610 
2G.W.E. 408; 680 
8G.W.E.78e 

See False Evidence— General Cases. 

6G.W.E.44 

See Insolvency Act, s. 9. 

I. L. B. 81 Bom. 807 

Bee Letters Patent, High Courts, 
1865, CL. 15 6 G. W. N. 781 

See Mortgage— Fobbolosurb— Right 
TO Foreclosure . 6 G. W. E. 664 
See Partition 18 G. W. E. 690 

See Possession, Obdeb of Criminal 
Court as to— LddHiIHOOD of Bbrsub 
OF the Peace . I. L. B. 80 OaliL IW 
Bee PRAcncE— CmL 
PBocnoimB. 

Llb&SSOalftffl 

CBumtiUi Cans— Stat OF 
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STAY OF PBOOBBDUrO— cofil8. 

imtll trial of teat ease— 

Su PBAonca— C ivil Casis— Tbst Cask. 

I. Ii. B. 28 Galo. 140 

1. Suita in reapeot of aame aub- 

]eot-matter in diflisrent Courta— Ctvil Proce 
durB Code^ 1877, «. 20, A, who was employed by 
B d! Co, as their agent at Calicut instituted a 
suit for the balance of an account against his prin« 
eipals in the Court of the Subonlinate Judge &ere 
in July 1878. In December of tho same year. B 
de Co. instituted the present suit against A for an 
account and for damages caused by his alleged 
negligence. Udd, that, as in both suits practically 
the same issues were triable, A was entitled as 
having been first to institute his suit, to proceed in 
the Court in which ho had (ihoseii to bring his suit 
and to have tho other suit stayed, but without pre- 
judice to tho right of tho plaintiffs in tJie latter suit 
to institute a cross claim in the Calicut Court. 
Mgcrjkb Khetske V. Kasowjeb Drva Ghund 

1 O. L. B. 882 

2 . Bight of plaintiff to choose 

place of trial — Procedure — Venue — Civil Proce~ 
dure Code (AdXIVol 1882), S8.27 and 53. Tho 
plaintiff brought this suit in the High Court at 
Bombay against tho defendant for defamation alle- 
gnl to bo «)ntained in a notice that appeared in 
the Bombiy ChizeUe on the 9th April 1888. Tht dofend- 
ant was the Chairman of the Hinganghat Mill 
Company. Tho plaintiff had been for 8<imo years 
secretary and manager of that Company. In April 
1888 ho was dismissed from his appointment, and 
shortly afterwards he liled a suit (No. 1 of 1888) in 
tho CJoiirt of the De|mty Commissioner at Wanlha, 
in the Central Provinces (which was tho Court* of 
tho district in which Hinganghat is sitnattnl), for 
wnmgfiil dismissal. Tho present suit was filed in 
July 1888. The defendant took out a summons 
calling on tho plaintiff to show cause why the suit 
should not bo stayed and the plaint retiinicd to 
the plaintiff, in older that, if he thought proper, 
it might bo presented in the Court at Wardlia. The 
dofondant relied on the following points : (i) that 
neither ho nor the plaintiff resided orcarriinl on 
business at Bombay ; (ii) that all the defendant’s 
witnosHos resided at Wardha ; (iii) tliat the other 
suit (No. 1 of 1883) was pending at Wardha, and 
that the decree of that suit would deeide tho present 
ease also. HeU, that tho plaintiff was entitled to 
suo in Bombay. Gevfebt v. RircKcnAND Mohla 

L Ii.B.18Bom.l78 

8. Preliminary decree, appeal 

aKainet^-Cml Procedure Code {Aei XIV of 1882), 
w. 5i5, SiB—PartiiUm sutf, preliminary decree in 
--Powere of Appettaie Court to stay, subse^nt 
pneeedings. There is no provision in the Code^ of 
Civil Procedure which authorizes a Court to which 
an appeal is preferred against a pieliminaiy decree 
for partition to stay, pending the hearing of the 
AppMl proceedings taimn by tho Court which 
passed the decree subsequent to the passing of 
■uch decree. Basanta Kvmab Sibcar v. Brut 
Natr Sirxar , 1 O. W. N. 264 


STAY OF PBOCEEDINaS-miiri^. 

4. Proceedings for committal 

for contempt of Court— .Vri/rVe of motion 
for committal — Serpiee of notice — Personal service 
necessary — Service upon attorneys not suffcienl — 
Appeal pending from ontcr. When pmcfCHlings are 
taken fur committal of a person for contempt of a 
Court’s order, the Court is not obliged to stay 
those prrKH5(*dings mendy becaiiso an appeal has 
been filed fnim such oriltT. Cordon v. Cordon, 
[1001] P, 163, foll«»\\ed. Bat Moolhat v. (’huni- 
LAL PiTAMBEB (1(K)9) . I. L. B. 33 Bom. 680 

STAY OF PBOSECUTION. 

- pending civil litigation. 

See Criminal Proc'rdijhb Code, s. 106. 

13C.W.B. 888 

STEAMTUaS. 

1. Begulation as to tugs —ffiVr 

navigation -Towing. A party having two tugs, 
A and B, iiiidiTtakes to siipfdy tugs to two vesMds 
P and Q, in tho order of their engagements as soon 
as the tugs arc fn^e. A is first free, and tows P, 
which has tho prior claim, to Diainoml Harbour 
where she becornos disabled. B siibsoquontly 
tows Q, and, finding A disabkMl at Diamond Har- 
bour, leaves Q and tows P out to sea, returning 
subsequently fur Q. Ihld, that B was nut justified 
in leaving Q, but that she ought to have towed her 
out to sea without interriiptifni. Nowbjkk Nrs- 
SBBWANJER V. Joif ANNES . . I i^do 298 

2. Government pilots -Order to 

CovemiMinl pilots proliihitiwj thr.ir f ntpiging tugs at 
exorhitanl charge. 'I'lie Coveriimciit may prohi- 
bit its pilots from allowing any vesslcs under their 
pilotage charge to b(t taken in tow of a steamer 
the owners of wliirh will only render their services 
on exorbitant ItTtns. Rooers i\ Rajrndko Dott 

2 W,B. P.C.61; 8 Moo. I. A. 108 

STEP IB AID OF EXECUTION. 

See Execution of Deckkk. 

STOCKS. 

confinement in— 


See Madras liaiULATioN— 181ft— XI, a. 

10 . I. L. B. 24 Mad. 271 

STOLEN PBOPEBTY. 

Col. 

1. Offences KELATiNo TO . • • 12186 

2. Disposal of, by tub Couht . . 12191 

See Charge to Jniiy— S pecial Case- 
Stolen Property. 

See Penal Code, s. 411. 


See Stamp Act (II 


OF 1809), a. ft9. 

I,L. B. 24 Mad. 819 


trial for receiving— 

See Criminal Procedure (kiDE, a. 233. 

18C. W.N.418 
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STOLEN FBOPBBTY-eonffl. STOLEN FBOFBBTT-eontf. 


1. OFFENCES RELATING TO. 

1. Oonoealment of stolen pro* 

peittj^Penal Code, m. 411, 414, Hdd, that the 
prisoner, who, having received stolen property, con- 
cealed it in his house, could not be chained and con- 
victed for two offences, viz,, of having dishonestly 
received stolon property under s. 411, Penal Code, 
and of assisting in the concealment of stolen pro- 
pert jr under s. 414, which applies to penons whose 
dealing with the stolen property is nut of such a 
kind as to make them guilty of dishonestly receiving 
or retaiping it. Government v, Nowtja 

1 Agra Gr. 9 

S. Penal Code {Act 

XLV of IftSO), 9, 411 — Evidence — Pointing out 
Men propeHff concealed tn a jdace not under the 
aecnsed'a omifciL Where the solo evidence against 
a person charged with an offence under s. 41 1 of the 
Penal Code wnsisU^l of the fact that the accused 
had pointed out the place where some of the stolen 
property was concealed in the field of another per- 
son. Ueli, that this was not in itself sufficient 
evidence to support a conviction under the above- 
mentioned section. Queen-Empress e. Gobinda 
L L. B. 17 AU. 676 

8. . ABEiBtlng in oonoealing or 

dlBpOBlng of— GuiUy knondedge. Where persons 
are chaiged with Assuiting in ciuicifaling or dispos- 
ing of property which they know or have reason to 
believe to bo stolen, the nature of the property, as 
well as the circumstances under which it was being 
made away with, must be taken into consideration. 
Reo. V. Harisiiankar Fakikbhat 

2 Bom. 186 : 8nd Ed. 180 

4. Voluntarily asBioting in tho 

dispoBal of stolen property—'* Eelieve 
— ** Suspect" — Penal Code, s. 414, The word 
" believe ” in s. 414 of the Pbnal Code is much 
stronger than tho wonl "suspect,” and involves 
the necessity of showing that the circumstances 
were such that a reasonable man must have felt 
convinced in his mind that tho property, with which 
ho was dealing, was stolen property. It is not 
sufficient in such a case to show that tho accused 
person was carolcss, or that ho had reason to sus- 
pect that tho property was stolen, or that he did 
not make sufficient inquiry to ascertain whether it 
had been honestly acquired. Empress v, Ranoo 
Timaji .... I. la B. 6 Bom. 402 

ff. Penad Code, ss, 193 

and 414— Intention to get innocent person punished 
—Separate offences, eonvietion of. Where tho peti- 
tioner was convict^ of having voluntarily assirtod 
in oonoealing stolen nilway pins in a certain 
prson's house and field, with a view to having such 
innocent person punished as an offender i—lldd, 
that tho Magistrate was right in convicting and 
punishing t& petitioner for the two separate 
offonoes of fabricating false evidence for use in a 
stage of a judicial proceeding under a 103 of the 
Penal Code, and of voluntarily assisting in con- 
oealhig stolon property under a 414, Penal Code. 
SurBESS V , Ramebhab Rai • L Li B. 1 AIL 879 


1. OFFENCES RELATING TO— eoafd. 

6. Money obtained on forged 

mmnsr orders— Penof Code, s. 410, Money ob- 
tained upon forged money o^era is not " stolen 
property ” within the definition thereof given in tho 
Penal Code, a 410. Queen v, Mon Mohun Rot 

84W.B.Gr.88 

7. Beoeiving stolen property— 

Proof of guilty knowledge. In a case in which tho 
accused is charged with receiving stolen property, it 
must be clearly proved that he retained f he proporiy 
with guilty knowledge. Quern v, Yab All In 
the matter of the petition of Yab Ali 

18W.B.Cr.70 

6. Evidence — Penal 

Code (Act XLV of 1800), s, 411. To constituto 
tho offonco of receiving stolon property there must 
bo some proof that some person other than tho ac- 
cused had possession of the property, before the 
accused got possession of it. Irhan Muchi v. 
Queen Empress . . I. L. B. Iff Calo. 611 

9. Penal Code, ss, 411 
and 409 — Criminal hreaeh of trust, A prisoner 
cannot bo convicted, under a 411 of tho Penal Code, 
for dishonestly receiving or retaining stolen proper- 
ty, in respect of property which ho himself has been 
convicteri, under a 409, Penal Code, of having 
obtained possession by committing criminal broach 
of trust Queen v, Shunkur 2 N. W. 812 

10. Property Men 

at dacoity — Pend Code, s, 412 — Proof of commission 
of dacoity. In order to sustain a conviction, under 
a 412 of tho Penal Code, of roceiving property 
stolon at a dacoity, it is nocossary to prove that the 
prisoner know, or had reason to bolievo, that dacoity 
had been committed, or that tho persons from whom 
he acquired tho property were dacoita Queen v. 
JOGESHUB Baodeb 7 W. B. Ot. 109 

Queen v. Bishoo Manjeb 9 W. B. Cr. 10 

IL Evidence of dis- 

honest receipt of property. Where stolen property 
is found with a person who admits having received 

it may be fairly presumed that the receipt was^ a 
dishonest one, unless the receiver's conduct is utis- 
factorily explained In the matter of thepMon of 
Ramjoy Kurmokar 26 W. & Or. 10 

12. HMtuaUiy rer 

diving stolen property— Penal Code, s, 413, A 
person cannot ho si^ to be an habitual receiver of 
stolen goods who may receive the proceeds of a 
number of different robberies from a number of 
different thieves on the same day. In 
support a conviction under a 413 of the Penal Ow 
of Mng an habitual leoeiver of stolen proper^ it 
must be shown that the property was leoe ived on 
different occasions and on different datea QuU^ 
Emfbesb V, Babubam Kanbabi ^ 

LI1.B.UCMAIM 

la, « ntdliiu pMpri** 

tat-— P cmI Coit, A iU—BM mt atUtrgt 

in aeeeribmu with Hindn nUgioiu 
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BTOLBir FBOPERTY-^nli. 

1. OFFENCES RELATING TO^ontd. 

AppropruUumofhuU, Apcnon was convicted and 
Bcntcnced under & 411 of iho Penal Code for dis- 
honestly receiving a bullp knowing the same to have 
been criminally misappropriated. It was found 
that, at tho time of the alleged misappropriation, 
the bull had been sot at largo by some Hindu, in 
iioconlance with Hindu religious usage, at tho time 
of performing funeral ceremonies. Held, that tho 
bull was not, at tho time of the alleged misappru- 
priation, '* property ** within tho meaning of the 
Penal Cttdv, inasmuch as not only was it not tho 
subject of ownership by any person, but tho original 
owner had surrondcreJ all his rights as its proprie- 
lor; that it wim therefore **nuUius proprietMt'* 
and incapable of larceny being commit ted in respect 
of it ; and that the conviction must be set aside. 
QirKEN-EMPREAS V. Bandiiu . 1. li. B. 8 AIL 61 

14 . Doll ixusapax — Penal Code, $sr 

S:i, 41!^ — DUehaarge of ehild-ihief — Proof of theft — 
Conviction of reccii-er. Tho fact that a child has 
been tried for theft and discharged under s. 216 
of the Code of Criminal Procedure, 1872, on tho 
ground of want of understanding within the mean- 
ing of s. 83 of tho Penal Code, is no bar to the 
conviction of a person charged under s. 411 of 
tho Penal Code with reiH^iving the property alleged 
to have been stolon. Queen v. Begarayi Krishna 
Saranu . 1. L. B. 6 Mad. 878 

16 . ^ Poflaeasloxi of Btolen pro- 

perty — Kndcncc of theft. Possession of property 
which has been stolen from the owner is genemlly at 
best only evidence of theft when tho date of the 
theft is BO recent as to make it reasonable to pre- 
sume in tho absence of explanation, that the mrson 
in whoso possossion tho property is foiincl must 
have obtained tho possesaion by stealing. Queen 
f. PoRouEflHUH Ahbek . . 88 W. B, Ot. 10 

^ 16 . Guilty knowledge., 

inference of. Whore property sufficiently identihed 
to bo the property of one person is found to bo in tho 
possession of another person without leave or license 
or any legal permission of tlio owner, it is for tho 
party in whoso possession the property is found 
duly to account for its possession, and unless he can 
do so a jury ^y fairly infer, in such circumstances, 
that it was with a guilty knowledge that tho prisoner 
took that which ho know to be not his own. Queen 
V. SHUBBurrooDDEBN 18 W. B. Cr. 86 

17 . Fmudulent posses^ 

Sion of pooptfiy reawnMy mopedted of being etdm 
-Police 0/7866), s. 35, d. liy^Dntyofthe 

looaecution to prove to (he ealiefaction of (he Court 
that there exist reasomMe grounds of suspicion-^ 
Onns of proof. A person cannot be called on to ac- 
c^iiint for his possession of property under s. 36, cl. 
(l)f of the Fblioe Act (XIII ox 1866), unless there 
IS evidence which satisfies, not the police officer, 
but the Gonrt, after judicial consideration, that 
such property " may be reasonably suspected of 
wing stolen or teudnlently obtained.*’ Queen 
Empress v. Duanjibbax Eduxji 

X.L.B.80Bom.848 


STOLEN FBOPBRTY— ros/d. 

1. OFFENCES RELATING TO-con/d. 

18. Presumption — 

Penal Code., s. 41 J — Receiver of stUen property — Pre- 
sumplion as to possession of property after the theft. 
A common brass drinking-cup was stolen in October 
1883, and was iliscovcriHl in the |x)ittM*ssinn of tho- 
accusod in September 1884. field, in a caso in 
which the accused was tried for receiving stolen pro- 
perty, that his iKissf'ssion of the Kt4>1eii firoperty, 
coupled with the fact that he had faihsl to givo an 
acciuint as to how ho bei'atiio possessed of tho pni- 
perty, would, under onlinary circimislanecs, raise a 
prolMblo presumption of his guilt, but where, os in 
this ease, such puiMiwsion was not a m'ont |mihs(*s- 
sion, but one eleven months 8ubsi*i]uent to the lul ef 
theft, the prt‘Siim])tion against him was so slight 
that, taken by itself, he ought not to be eidliMl u|mui 
to explain how his possi'ssion was Atrrfiiired. Tho 
question of what is or is not a recent poasession of 
stolon projK^rty is to ls> nmnideriMl with ivfcrenco 
to tho nature of tho artieli^ stolen. Rex v. Adaw, 
3 C. dt P. 600 : Rex V. Cooper, S C. <0 P. 3]S ; 
Rex V. Partridge, 7 C. rf? 7*. 551, fid lowed. Is a 
Sheikh v. Queen-Empress I. L. B. 11 Calo. 161 

10. Penal Code, s, 411 

— India-rubber, possession of — Smuggling. Where 
a person was chared under s. 41 1 of the Penal ( V)do 
with having received stolen pnqsTty (rubbiT, tho 
produce of the Govcnimcnt fetrests at (.^ichar), and 
it was not proved that tho nibbor came from tho 
Government forest, or that it was steden pmiierty, it 
was hM that tho eunviction under s. 41 1 was bad, 
and that ho could not be convicdofl of smuggling-^ 
smuggling india-ri^biT not Isdng an offence under 
tho Penal Code. OfuESN v. Bajo Huki 

19 W. B. Gr. 87 

Queen v. Dassorut Dass . 18 W. B. Gr. 88 

And sex Queen v. Gouree CiiuBN Doss. 

19 W. B. Gr. 88 xiota 

20. — Presumption — 

Dishonest reeeijd of stolen properly — Daeoily-~~‘ 
Jury. In considering whether tho iKweession of 
stolen goods raises a presumption of disluincst 
receipt of stolen property, the attention of the jury 
should bo drawn to the necessity of satisfying them- 
selves that tho possession is clearly traciHl to tho 
accused. Tho fact of sbilen pnipcTty being found 
concealed in a man’s house would lie sufficient to 
raise a presumption that ho knew the pmjK^rty to 
be stolen property, but it woulil not ho sufficient to 
show that it had been acquired by dneoity. Em- 
press V. MAiiHAiii . . I, L. Bb 6 Bom. 781 

81. Possession of 

members of joint family— Finding stolen propi^y in 
joint family house. Hdd, that the bare finding of 
stolen property and arms in tho house of a joint 
Hindu family is not such evidence of possession on 
the part of each of its members as would form a 
sufficient basis for a conviction. Quern-Empress 
V. Nirmal Dass . L L. B. 88 AIL 445 

88 . Penal Code, ss. 

HU dli^oneealment of sitden property^Hurband 
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BTOLEN* FBOPEBTY— eonlS. 

1. OFFENCES RELATINQ TO-^eonfcK. 
and wife. The only evidence of the receipt 
of etolen property by a wife was the fact that 
the properly was found in the house where she lived 
with her husband. Held, that that constituted the 
possession of the husband rather than that of the 
wife.. Qubbn V. DnSiLVA 6 JN. W.IEO 

. 88. 'Bes nuUluB— BttU set ai large in 

aeeordanee with Hindu religious usage — Penal Code, 
ss, ilO, 411. A Hindu who, upon the death of a 
relative, dedicates or lets loose a bull, in accordanco 
with Hindu relifpous usage, as a |iioua act for the 
benefit of the soul of the deceased, thereby stirron- 
dors and abandons all propriotaiy rights in the 
animal, which thereafter is not " property *' which 
is capable of being made the subject of dishonest 
receipt or possession within the meaning of ss. 410 
and 411 of the Penal Gode. Queen-lSmpress v. 
Bandhu, I. L. H. 8 AIL 81, and Queen-Empress v. 
Jamum, AIL WeMy Notes {1884) 87, referred to. 
Queen Empbess v. Nihal • I. L. B. 0 AIL 848 

84. Penal Code, 

ss, 403, 420 — BuU dedicated to an idoL A bull dedi- 
eatod to an idol and allowed to roam at lai^ is 
not fera bestia and therefore res nuUius, but primd 
jaeie the trustee of the temple, whore tho idol is 
worshipped has the rights and liabilities attaching 
to its ownenhip. Such an animal can therefore bo 
the subject of theft and criminal misappropriation. 
Qubrn-Empress V. Nalla I. L. B 11 Mad. 145 

86. Betaining atolen property 

•^Penal Code, s. 411-‘^Knowledge. The ofibnee of 
didionost retention of stolen property under s. 41 1 of 
the Fbiial Gode may be complete without any guilty 
knowledge at the time of tho receipt. Anonymous 

4Mad.Ap.48 

86 . Evidence of guiUy 
knoudedge. Evidence of guilty knowledge is ne- 
■cessary to a conviction on a charge of dishonestly 
retaining stolen proriorty. Queen v, Doyal Shit.y- 

DAB 6W.BCr.87 

87. - ■-> Penal Code, 

j. 411 — Proof that the property is stden property 
necessary— QuiUy knowledge of retainer. Whm a 
person is accused of an offence under a 411 of tho 
^nal Gode, he cannot', where the circumstances do 
not raiso the presumption that he received tho pro- 
per^ knowing it to be stolon, be convicted of that 
offence merely because he is in possossion of tho pro- 
perty and does not account for his possession. Tho 
prosecution must prove both that the property was 
stolen and that the accused received it dishonestly 
<)uBBN-EMrBBss V. Bubxb . L Ii. B 6 AIL 884 

88 . Evidence Act (/ 

of 1872), e, 114— Presumption— Possession of stolen 
property, Hdd, that the finding in the possession 
of a person six months after the commimon of a 
daooity, of articles stolen in that dacoity, such 
angles consisting of Jewelry of a veiy ordinary type 
and no means distinotive appearance, is not 
•nfBeient to form the basis of a oonviotion for parti- 
cipation in the dacoity. Queen-Empress v. Burke, 


STOLUM PBOPBBT7— eonld. 

1. OFFENCES RELATING TD-coitiA 

/. L. R,0AU. 224, and Ina Sheikh ▼. Queen-Em- 
press, I. L, JL 11 Cole, 160, referred to. Empbbob 
a SuDHAB SiNon (1900) . I. Ii. B 88 AIL IM 

89. Penal Code r 

411 — Dishonest retention of stolen property— Pro- 
perty hdonging to different owner*— SepartUe 
eonsieifbne. Where a person was found in posses- 
sion of stolen property identified as belonging to 
different owners, but it did not appear that he had 
received such property at different times : — Hdd, 
that such poraon could not properly bo tried and 
convicted under s. 411 of tho Penal Code separately 
in respect of the property identified by each owner. 
Ishan Muchi v. Queen-Emprese, I. L. R. 15 Cnk. 
511, approved. Quxbn-Emfbess v. Makhan 

I. L. B. 16 AIL 817 

80. Dishonesily re- 

,taining stolen properly— Penal Code, s. 411— Legal 
presumption. Whore a document, purporting to be 
a Golloctorato notice forming part of a record and 
found by the Oonrt to bo genuine, was discovoied to 
bo in tho possession of persouB charged with retain- 
ing stolen property, it was held that, in a matter of 
this kind, it was right to raise legal presumptions 
arising out of the onlinary course of business and to 
dispense with direct evidonco of* tho doenmont 
having boon actually on the record or stolon from iU 
Though it bo true that, before a man can Ira con* 
victccl of receiving stolon property knowing it to bo 
stolen, it must Ira shown that property has been 
stolen : — Held, that tho disapr^Tance of the docu- 
ment from tho recrard plus tho substitution of an 
imitation of it in its place showed that it must have 
bomi taken with a dishonest object. Ishan Ghan- 
DBA Chandba V. Qubbn-Empbbss 

LI 1 .B 2 I Oalo.886 

8L Penal Code {Act 

XLV of 1860), ss, 224, 411 — Escape from lawful cus- 
tody — Actual thief arrested by private person vduls 
in possession of stolen property— s. 411 of the Indian 
Penal Code not applicable to the thief himself, S. 411 
of the Indian Penal Gode does not apply to the 
person who is tho actual theif. Where, thereforo, 
a person, whose bullock had been stolen in bis 
absence, traced it to the house of the thief, and there 
and then arrested him, and made him over to a 
ehaukidar, from whose custody ho escaped, it was 
held that this was not an escape from lawrol custody 
within tho meaning of s. 224 of the Gode. SemXde : 
That, if the owner of the buUook had himself been 
entitlod to make the arrest^ the subsequent custody 
of tho prisoner by the chauindar would have been 
a lawful custody. Queen-Empress v. Potadn, L 
L. R. 11 Mod, 4S0, referred to. Kino-Ekvbbob 

JoHBi (1901) . I.I 1 .B 88 AIL 860 

88. LtoblUty of hand of 

fiunlly or managing mmAiw—Penod Cede {Act 
XLV of 1860), s. 411— Possession of stolen proptfifl 
—Joint Hindu family. Stolen property oonsistii^ 
of a considetabie quantity of wdghtngnbw 
five mannds, was discovered on ceeibh tty tro 
police in alroked room in a house b eton p o g *0 
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8TOIJSN FBOFBBTY-^oiitf. 

1. OFFENCES RELATING TO-<oncU. 
and inhabited by a joint Hindu family composed of . 
a father, eon and grandson. Tho son was found to 
be the managing momber of tho family, and tho key 
of tho room in w hich tho stolen property was foiiiid 
was produced by him. 'Iho circiiinstanciM wero 
siieh that it was very improbablo that tho cloth 
could possibly have been placed wherc^ it was found 
without tho connivance of some or all of tho mem- 
bers of tho family, f/rk/, that, under tho above cir- 
cumstances, the conviction of the managing member I 
of the family under s. 411 of the Indian Penal Oxlo i 
was a pniiKT conviction. Queen-ICmprejM v. San~ 
giim Lai, /. L, R, 15 All 129, nderred to. Emperor 
r. Budii Lal (1007) . I. Ii. B. 29 All. 698 ; 

2. DISPOSAL OF, BY THE COURT. 

1, Bight to stolen property- - 

Praperly in ca/th or notes. Tho pn)pcrty in stolen { 
cash, and bills or notes payablo to boanT which cir- \ 
culate as cash, is insoparable from possession ordi- ' 
iiarily. Tho property in stolen goods remains in the 1 
person from whom they are stolen. Anonymous , 
1 N. W. Ed. 1873, 298 . 

2, Currency note— /f/gkt to, as 

hehreen Oovemmenl and (he person from whom ii has ' 
hren stolen, where thief has eash&l ii at treasury, A ' 
RIO currency note was changed by ono ilf at tho 
(hivornment Treasury on tho Bhovaroy Hills. M 

w tw subsequently convicted by tho Sessions Giurt | 
(»f iSahnn of having stolon tho note from ono 8. ' 
Ihc note was pnulucod in ovldonco at the trial, ! 
and tho Court directed it to ho given up to 8 from | 
whom it had been stolon. Held, that tho Sessions • 
(-ourt was wrong. A note of this kind being in • 
legal view money, tho property in it passes by mcro * 
delivery, and nothing short of fraud in taking an 
instnimcntiiayabloto bcaivr will engraft an excep- 
tiiui upon tho rule. Queer v. Mupfkr. In the 
mntter of the pelition of Collector or Sai.em 

7 Mad. 288 

8. Order of Court as to diaposal 

of property— jffesforafton of property by Cr minaf 
Court—Remedy by suit in Civil Court, H personal 
property, of which a complainant has boon forcibly 
or illegally deprived, comes into the Magistrato’s 
hands,* ho may order its restoration to its owner, 
otherwise tho complainant must sock to recover it, 
or its value through the Civil Court Ramjekbuk 
Doobev V. Lucumoekr Dabba 

W. B, 1864 Cr. 6 

4, Criminal Proce^ 

dure Code, 1861, 1869, «. 132A. Under a 132A, 
Criminal Ftoceduro Code (Act VIII of 1809), no 
order can be passed with refsrence to the disposal of 
eny property in a Criminal Court, unless that pro- 
perty is piMneed before the Crart : such order 
must be mode at the time of passing judgment 
In the nudler of file pi&dm of Rash Mohur Qo- 
bhamt. Bash Mohur Gobhaht v. Kali Nath 
Baha .... ISW.BwOr.S 


STOLEN PBOFEBTY-coN/d. 

2. DISPCilSAL OF, BY THE ('OURT-cem/d. 

6. Disposal of, by 

Magistrate, where, no order had been made by lower 
Court — Criminal Procedure Cwle, 1S69, ss. 182 A, 
132 B. The Assistant Magistrate, on a rt^view of tho 
proceedings of the iSubonliniite Magistrate, iiasscd 
nnlers directing that certain produce shoiiM he 
delivered over to tho jiartics whom he considered 
entitled thereto. Tho SiilKiiilinate Magistmto had 
passed no orders under s. l.‘12A of the (Viniiiial 
cediiro Code. Held, that tho orders of tlie Assist- 
ant Magistrate wort} made without any jiirisdictinn. 
AEonymovs 6 Mad. Ap.82 

6 , - Disffmd of, where. 

prisoner oequillrtl Whero a (H'rsoii was accused 
of dishonestly receiving stolen property, know- 
ing it to be stolen, and was dischargcil by tho 
Magistinlo on the ground that thciv was no cvidi'iici* 
that tho proi)erty was stolen: — t/dd, that the Magis. 
trato was eonipedent, bidieving that tiu* property 
was stolen, to mako an onier under s. 418 of Act 
X of 1872 regarding its disfHisal. Kmimiknh v. 
Nilambiiar Babu 1. L. R. 2 All. 276 

7. ■ Dispoml of, by 

Criminal Court — Criminal Prveedvre Code, 1872, 
Ch. XXX, ss. 415, 416, 417—ltes1oratian> of pro- 
perty mtde. otter by the police. A was c*hargccl ludoiit 
the police with theft of certain )iro)icrty. The 
police considered that no theft hiul been commit- 
ted, and re|H)rtcd tho matter to a sfH>ond elass 
Magistrate, who, agrinung with tho police, orderiMl 
tho property to be restored to A. On application by 
tho complainant, tho District Magislnite found that 
A had removed, though not dishonestly, the pro- 
perty from B, a deceased person, and oidered tho 
property to bo given by the. police to IPs heii-H. It 
was so given. Held, that tho prrivisions of Oi. 
XXX of the Code of Criminal Piocedurc do not ap- 
ply to such a case. 8 h. 415, 410, and 417 eontom- 
plate proceedings pn^liiniiiary to, and independent 
of, inquiry. Upon general principles, where there 
has been an inquiry, or a trial, and tho accused 
pc^rsoii is dischargtHl or acquitted by any (Yiminal 
Court, that Court is IkmiiuJ to restorc that property 
into tho possession of tho pc>rson from whom it is 
taken, unless, ns provided for by s. 418, such Court 
is of opinion that ** any oiTeneo appears 1o have 
been committed ** reganling it, then such nnler as 
appears right for the diH]K>sal of tho riiv>f*erly may 
bo made. Tho High Court cannot diii*ct I he rc-sto- 
ralion of tho propiTty alreuily delivemi by tho 
police under tho illegal onlcr of the District Magis- 
trate. in fs Akkafurnabai ' 

I. L. B. 1 Bom. 680 

In mailer of the jietition of Bamudeu Hujima 
Gossain. Basuoed Surma Oossajn v. Naxik- 
ooDDBBN L L. B. 14 Calo. 884 

But sue In re Hareb Bundiioo Savtra 

5W.B.Cr.65 

Criminal Procedure 

Code, 1882, s, 517 — High CourVs Criminal Proee- 
dureAfi(X of 1875), s. 115— Any property 
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2. DISPOSAL OF, BY THE COURT— confd. 

— Hefarence to Poliee Magistrate — Evidence on 
reference — Review. The wonls “any property** 
in H. 115 of the High Court's Criminal Procmluro 
Act (X of 1875) include as well prupertjr voluntarily 
pniduced before the Magistrate by a witness in the 
case as prop(*rty seized by the police or found on the 
person of the prisoner. The reference to a ^gis- 
trato under s. 115 of the High Court’s Criminal 
Procedure Act» Xof 1876, is not a trial for the final 
determination of the rights of the isirtios, and it is 
not incumbent upon the Magistrate on such refer- 
ence to hear witnesses, but ho may rightly order the 
clolivivy of property to that one of the rival claim- 
ants whom ho considers, upon the statements of 
their respective cases, to have maile out a prtmd 
fade ease, and it is not competent to the High Court 
to review the decision at which the Magistrate so 
arrives. Keo. v. Ramoas Samal das. Esc parte 
Madavji Diiahramsi IE Bom. S17 

9. Criminal Proce- 

dure Code, ]8S2, e. 523— Code of Criminal Proce^ 
dure, 1872, m. 415, and 416—lJelivcrg of property 
seized or stolen — Inquiry into ownership. The 
provisions of s. 523 of the Code of Criminal Pro- 
cedure (Act X of 1882) are wider than the corre- 
sponding provisions of the Code of 1872 (ss. 416 and 
416), and they enable the Magistrate to enquire into 
the ownership of property sized by the police, and 
deliver it to the person entitled to it, instearl of to 
the person from whom it is taken. In re Anna- 
purndbai, L L. R. 1 Bom. 530, distinguished. 
Qusbn-Emfress V. JoTi Rajkak 

I. L. & 8 Bom. 888 

10. - Criminal Proce- 

dure Code^ 1882 f ss. 517, 520, 523 — Order of Magis* 
irate restoring properly dXkgod to be stolen— IJistrict 
Magistrate, nower of, to set aside such order. Whore 
on acquittal a Criminal Court passes an order for 
restoration of property under s. 517 of the Criminal 
Procedure Code (Act X of 1882), the proper course 
for the District Magistrate, if ho thinks the order 
improper, is to direct it to bo stayed under s. 520, 
and not to treat the property as subject to an 
order under s. 523 of the Code, and sot it aside. 
Quuir Emvbess v. Ashram Umar 

L L. & 8 Bom. 678 

m Criminal Proce- 

dure Code, 1882, s. 517— Order as to property as to 
isktdb offence has been committed— Discharge of ac- 
cused. On tho dismissal of a charge against 
oertain persons of criminal misappropriation of an 
eleTdmntk the M^tiate, under s. 517 of tho Crimi- 
md nmcedure UKle, ordered the elephant to be 

S ren to the Executive Engineer of tho district, 
Idins that it was the pronertv of Government, 
ffekf, mat, the dismissal of m charge being in fact 
a finding that no offence had been committed in 
respect of the elej^nt, the Magistrate’s order was 
illegal and must be set aside. In setting it aside 
the HU Court held, however, followU In re 
AmiapuirnaBa%,I.L.B.lBom. 535, thattitoF had 
no power to order restitution of the elephant In 


2. DISPOSAL OF, BY THE COURT— eoaid. 

the matter of the pdiUon of Basudbb Surma 
Gossain. Basvdeb Surma Gossain v. Nazibud- 
Dur ... . I. L. B. 14 Gala. 884 

18. > - - Criminal Proce- 

dure Code, s. 517— Disposal of calf, not in esse at 
time of theft. R*s cow having b^n stolon, the 
thief, after a lapse of a year and a half, was con- 
victed. Six months after tho theft, Y innocently 
purchased tho cow which, while in his possession, 
had a calf. The Magistrate, under s. 517 of the Code 
of Criminal Procedure, ordered that tho cow and 
calf should be delivered up by Y to R. Hdd, that 
as the calf was not even in embryo at tho date of the 
theft the order to deliver up the calf was illegal. 
In re Vbbnxdb . I. L. B. 10 Mad. 86 


IR Criminal Proce- 

dure Code {Act X of 1882), ss. 517 and 523 — Dispo- 
sal of property pr^wed before a Court during an 
inquiry— Restoration of previous possession if no 
offence has been eommitiod. 8. 517 of the Code (d 
Criminal Procedure is the only section under which 
a Court can make an order for the disposal of pro- 
perty produced before it in the course of an inquiry 
or trial. And it has jurisdiction to pass tho order 
only if tho case falls within the section, that 
is, if it is property “ regarding which an offence 
appears to have been committed, or which has 
been used for tho commissbn of an offence." 


Otherwise, tho only legal order which the Court 
can pass is ono restoring the previous possession. 
A Prosidency Magistrate, finding the evidence not 
sufficient to warrant a conviction, discharged the 
accused, but ordered the property which had been 
produced during the inquiry to be detained until the 
title of the rightful owner was proved before a C!ivil 
Court. On a subsequent day he, apparently act- 
ing under s. 523 of tho Code, ordered the property to 
be delivered to tho complainant, from whose pos- 
session it had not been taken. Hdd, that both the 
orders were ultra vires. The Magistrate was there- 
fore directed to dispose of tho property in a legal 
manner. If ho found that the caso fml within s. 517, 
he should pass such order as he thought fit ; if he 
found that it did not, he must restore the previous 
possession, in re Dbvidin Duboapbasad 

LL.1L98 BOIIL844 

14. Crimindl Proce^ 

dure Code {Act X of 1882), ss. 517 623, 524r-M» 
as to standing crops onland of which person asks to 
restored to possession. On 27th September 1897 
complainant charged ono R with oriminsl tres^M 
tmdw a 447 of the Puua Code (Act XLV of 1800) • 


He alleged that in the previous July B 1^ entorea 
into possession of the land and soim rice upw 
ind that, when in the month of Swtember IffifTh c 
[the complainant) went to the field, R Imd tomra 
dm out by force and refused to vacate the lano- 
3n the 174 November 1897 the case 
^y the third elass Magistiateb who 
he offence charged. On the lowing d»y (‘FJ 
November 1897) the oompiahiimt appll^ » 
lla^strate under a. 522 of tSie Code ol Orfmmui 
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2. DISPOSAL OF, BY THE COURT-confd. 

Procedure (Act X of 1882) to bo reRtorod to posscfl- 
Hon of land and of tho standing cropfi. The Magis- 
trato ordered pogseMion of tho land to be restored 
to the complainant, but attached the crops under 
Ch. XLIll of the Criminal Frocediiro Code. There- 
upon one V intervened and claimed the crops as 
having been sown by himself. His claim was dis- 
allowed, and the crops were ordered to be sold and 
the proceeds credited to Covernment under ss. 522 
and 524 of tho Code. fffM, that the order passed 
under ss. 523 and 524 with reference to the crops 
were illegal. The corps were not property in re- 
spect of which tho offence was committed, nor were 
they used in the commission of tho offence. They 
were not such property as is referred to in s. 517, 
523, or 524 of tho CMminal Procedure Code. Nara - 
VAN Govind V. ViSAJi , L Ii. B. 23 Bom. 494 

16. - Crif/iinal Prore- 

dvre Code, 1882, m, 517 and 528 — Evidence of owner- 
ifkip—Evidenu Act (/ o/ 1872), a. 25—Conlesaion 
made to jndiee ofUer, admiasibility of, for other 
pvffoaee than aa a eonfeaaion. Statements made 
to tno police by accused persons as to the ownership 
of property which is the Hiibjcct-maitcr of the pro- 
cco^ngs against them, althongh inadmissible as 
•evidence against them at tho trial for tho offence 
with which they are charged, are admissible as evi- 
dence uith regard to the ownership of tho property 
in an inquiry held by the Magistrate under s. 523 of 
tho Criminal Procoduro Code (Act X of 1882). An 
enter, after trial, moilo by a Criminal Court for tho 
restoration of property under s. 517 of tho Criminal 
Pnieedure Code (Act X of 1882) is conclusive as>to 
the immediate right to possession ; whore an order 
has to he made under s. 523, the Magistrate may in 
tho inquiry proceed on such evidence as is available 
and make an onler for handing the property to the 
IHTNon ho thinks entitled. This does not conclude 
the right of any jierson. The real owner may pro- 
ceed against t he holder of the articles or for damages 
as for conversion. 'Jlie Hif|^ Court declined to 
interfere with an order, made by a Magistrate under 
s- 523 of the Criminal Procedure Code, for the deli- 
very of property where the Magistrate made such 
order upon the mere evidence cd a confession of the 
accused to the police that the property was stolen 
from tho adjudged owner. Queev-Emfrrss v. 
Tribhovan Manekchand . I. L. B. 9 Bom. ISA 

16. Criminal Proce- 

dure Code, 1882, s. 617 — Order for the dtsposed of 
pf^periybyfiratdau MagiatnUe^Appeal fnm au^ 
jrder to the SeeaUme Court. A decree-holder pre- 
ferred a complaint against his judgment-debtors, 
‘(barging them, under s. 207 of the jftnal Code (Act 
XLV of 1800), with concealing certain moveable pre- 
pay for the purpose of screening it from ezeeu&n. 
come properly was found by the police to have been 
ooneeued in the house of a third person. The 
chief constable took possessfon of it, and kept it in 
hjscuBtodypendinguieinqoiry wUch the 0nt class 
Jfogistmte was about to make in the matter. Be- 
fore the Magtotrate entered upon tho inquiry, the 


STOLEN PBOPEBTY-^ronrM. 

2. DISPOSAL OF, BY THE COURT-coiifW 
complainant caused the property in tho custody of 
tho police to lie at tachod and solil in execution of his 
decree against the acciiHcii. At tho (Viurt-sale 
the complainant himself piinhaHcd tho i»ro|icrty, ancl 
thereupon the Magistrate ordenMl the ]iropcrty to be 
handed over to him. 'Phis order was rt^vorsed on 
appeal by the Sessioiis .Tiidgo. //rb/, that tho oixlcr 
of the first class Magistrate fur the disjKisal of tho 
projiorty was not, and could not have Uvii, made 
under s. 517 of the Criiiiinal I’mcodiire Code (Act X 
of 1882), as the Magistrate did not hold any inquiry, 
nor form any opinion on the conclusion of such in- 
quiry as to whether “ any offence appeared to have, 
been committed n^garding such ))ro]XTty." Tho 
Sessions tludgc had thereforo no jurisdiction to hear 
any appeal from the first class Magistrate's onler. In 
re Anant Ramchandra Lotlikak 

I.L. B. 10 Bom. 197 

17. - ■ Criminnl Prore* 

dure Code, 1882, aa. 517, 520. An onler imssod 
nnrlcr s. 517 of tho Code of Criminal Procedure may 
be revised by a Court of appeal, although no ajjpeal 
has liecn preferrctl in the ease in which such onler 
was passed. Queex- Empress v. Ahmed 

1. L.B. 9HBd. 448 

18. Crimintil Proce* 

dure Code (Act V of 1898), . a. 617 — Diapoaal of 
aUden property on conviction of the thief— tidbaahnhi 
coin — Legal tender— Customary coin. A witness 
for tho prosecution in a case of theft produced a 
sum of money in Babashahi (Baroda) coin (jiart of 
the stolen property), which the accused bod paid to 
him in satisfaction of a debt The accused was 
convicted, and at the close of the trial the Cburi, 
under s. 517 of the Criminal Procedure (Vule (Act 
V of 1898), onlered the money to be restored to tho 
complainant from whom it had been stolen. Held, 
that the order was right, llie stolen coins ii'cro not 
current coin of the realm, and were neither by 
statute nor by the law of merchants in Brilish 
India legal tender. 71ie property in them did not, 
therefore, pass by mere delivery, but remained in 
the complainant. CoUedor of Salem, 7 Mad. //. C. 
JRep. 233, and Empreaa v. Joggeaaur Morhi, /. L. E. 
3 Cak. 379, distingnidied. in re Matiiur Lalbhai 
(1001) .... I. L. B. 86 Bom. 708 

8TOFFAGB IN TBANBITU. 

See Sale of Goods. 

I.L.B. 17 Bom. 68 

See Vexdobano Purcuassk— Vendor, 
Rights and Ltariltties of. 

a Agnll 
LL B.14Bom.57 

BTOBINO JUTE. 

Storage of jute without lieeneo— 

Beng. Act II of 1872, a. 34— Criminal Proce- 
dure Code, 1861, Ch. XV. Before a conviction for 
storing jute in a warehonse without a license can bo 
had unoer s. 4 of Benc^ Act II of 1872, proceedings 
should be taken under the provisions of Gh. XV of 
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8TOBINO jUTB— coneU. 
the Criminal Procedure Code, 1861, as required by | 
8. 34 of the former Act. Quien v. Braowaw ; 
Cmueokb Kookdoo • • 19 W. R. Or. 4 j 

STBARGBR. 

.. introduotion of, into joint * 

Ihniily^ 

See UiNDiT Law — Joiet Family — 
Powers or |Aijrnatioe by Members 
—Other Members. 

I. L. B. 1 AIL 499 
I. L. B. 2 AIL 898 

See Hindu Law— Partition— Uioht to 
Partition— Purchaser from Widow. 

18 W. B 28 
I. L. B. 9 Calo. 680 
I. L. R 12 Calo. 209 

in poBBOBsion— 

See Receiver . I. L. B. 36 Calo. 718 


8TBBET. 

See Private Street. 

See Public Road, HianwAV, Street or 


8TBIDHAN— eoEcIif. 

ajautuka— 

See Hindu Law— Stridhan. 

10 0.W.Br.l;610;802 

STBIKINa OFF BXECnTIOET-FBO* 
CEEDIBraS. 

See Attachment— Striking off Eze- 
CimON-PROCEEOIKOS. 

See Ezecution of Decree— Stbikino 

OFF EZBCnriON-PROCBERDINOS. 

See Limitation Act, 1877, Art. 170 (1871, 
Art. 167 ; 1860, s. 20)— Stef in aid 
or Execution— Striking Gabe off 
File, Fffkct of. 

See Limitation Airr, 1877, Art. 170 (1871, 
Art. 167 ; 1859, s. 20 )"^tef in aid of 
Ezecuiion— Suits and other Pro- 
ceedings BY DecREX-HOLDER. 

I.L.B.4Calo. 877 

STBIKING OFF PBOCEEDlETaS. 

See Possession, Order of Criminal 
Court as to— Striking off Proceed- 
ings. 


Thoroughfare. 

Diacharge into drains 

not forming pari of streel^-JhfinUion of street. 
A defendant was charged under 8. 4 of the Madras 
District Municipalities Act with allowing oifenHivo 
matter to flow from bis house into a street The 
matter flowed into a drain or ditch constructed 
along the side of the roadway. On the question as 
to whether any offence had been committed : — Held, 
that a * * street ’ ’ is any way or road in a city Imving 
houses on both sides, and that in consequence this 
definition excluded the drain or ditch on either side 
of the roadway ; that the drain w'as not part of the 
“ street," and that the offence charged had not 
been committed. Venkatabama Chetti f>. Empe- 
ror (1906) I.LB. 281Cad.l7 

STBIDHAir. 

See Hindu Urdu Law. 

I.L.B. 82Calo.261 
9C.W.N.108;119 
LIi.lL88 0alo.816;845 
L li. B. 80 Bom. 481 
I.Ii.B.83Bom.462 

Su Hindu Law— Stridhan. 

See Hindu Law— Widow— P oyER of 
Widow— Power of Disposition or 
Alienation . 8W. B. 485 IOO ; 

8 W.B.S 10 1 
S Agra 880 I 
1 Kad.80 , 
SKad-Ul 
l.l.B,13Ud.S81 ! 
LT^B, Sited. 888 

SuVnAUBAML. L I. B. 80 Bom. 888 
dfcMoBmAOB 8 OL W. V. 814 

• AmWu . 8aW.B’.7e8 


8T7B"IiB ASE. 

See Bengal Tenancy Act, s. 85, cl. (2). 

11 0. W. B. 190 

See SuB-LETnNG. 

by oooupanoy raiyat— 

Su Landlord and Tenant. 

I. L. B. 84 Calo.04 
18 0.W.N.220 

BUB-LBTTIira. 

Su Landlord and Tenant— Forfei- 
ture — Breach of Conditions. 

2 Agra, Ft. II, 202 
W. B. 1884, Act X, 81 
LL. By 20 AIL 489 

Su Landlord and Tenant — ^Transfer 
BY Tenant I. L. B, 14 Bom. 884 
I. L. B. 16 AIL 219 ; 281 
I. L. B, 29 Calo. 148 
0 0. W.N.910;919 

See Sale for Arrears of br- 

cuMBRANCES. I. L* B. 28 Oalo. 206 

SUB-MOBTaAOB. 

5«MoRroAO. . 

Su Tbansfib of Property 

L lteB. 81Aa862 

BUBOBDINATB OOUBT. 

See A^bal to Privy Oouncii»^a»>8’ 

IN WBIGB AfPIAL UEB OBMOT— AfP»^ 
ablrObdibb .l.l^B.80alo.8W 

See Criminal Pbocidubr Oodh# 

See Sanction iob Pbobrouhon—POWER- 
TOGRANTBANOmN.^^^^^ 
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duty of— Con/ftcf of opinion in High 

Courts, The lower Courts are bound to follow the 
concurrent deoieiouB of the Court to which they are 
mibordlnatet and are not at liberty to adopt a 
contrary opinion expfreued by another High Court, j 
Korbah Ally Mzbdba v. Sraroda Proshad Aich ; 

I.li.B.10Calo.8E 

R.O. KoBBAN ALI MiRDHA V. PlTUMBABI DaST. 

I8O.I1.B.866 

BUBOBDINATB JUDQB, JURIBDIO- 

TIOK OF. 

See Civil Courts Act (X II or 1887), s. 13. 

18 G. W.B.866 

Companies Act. s. 130. 

I. L. B. 17 All. B6S 

See Dekkan Agriculturists' Reliey 
Act, 8 . 3 . I. L. B. 16 Bom. 80 

I. L. B. 16 Bom. 1S8 

See Dekkan Agriculturists* RBLiBr 
Act, 8. 4 L L. B. 18 Bom. 46 

See Dekkan Agriculturists ’ Reuef 
Act, 8. 15 (d). I. L. B. 16 Bom. 861 

5f«e Execution or Decker— Transter or 
Degrees iob Execution and Power 
or Court, etc . 1. L. B. 16 Bom. 61 

See Iksolvxngy— Insolvent Debtors 
UNDER Civil Procedure Code. 

LL. B. 81 Bom. 46 

See Plaint— Rrturn or Plaint. 

I.Ii.B.aOBom.676 

See Prorate— Jurisdiction in Prorate 
Cases 1. L. B. 86 Oalo. 841 

See Right or Suit— Gharities and 
Trusts . . I. Ii. B. 16 Bom. 148 

I. la B. 81 Bom. 46 

See Valuation or Suit— Suns. 

1. 1. B. 14 Mad. 188 
I.L.B.88Bom.816 

1. — Suit broughtto set aside pro- 
bate. A Subordinate Judge has no jurisdiction to 
try a suit brought to set aside a proliate. Buijikb 
SuBMAH V. Taranath Surmah 88 W. B. 416 

8. ^ Complaint under Mad. Beg. 

IV of 1816, 8. 86, ol. 1. A Subordinate Judge 
has jurisdiction to entertain a comidaint under cl. I, 
s. 36, of Madras Regulation IV of 1810. Ponnu- 
mmi PiUai v. Paehau L, B, 2 Mad. 336, over- 
ruled. PoNNusAMi V. Krishna 

I.L.B.6Mad.888 

8. Trial of suit for land— 0|fcef 

upfoinM ta the Sonihad PmunRaAs andef «. 2, Aef 
XXXYllot ms^Bengal Civil Cousis Act, 1871 
Seg. Ill of 1372, s. 6. An oiBoer in the tenthal 
Peignnnahs, appointed by the Uentenant-Qover- 
nor of Bengal under s. 2 of Aot XXXVU of 1866, 
although verted with powers of a Subordinate Judge 
under Act VI of 1871. hu Juiiidirtion to try 
suits in regard to land, etc., where the value of 

VOL. V. 


BUBOBDINATB JUDOB, JUBISDIO- 

TZON OF-coiUA 

the matter in dispute exceeds the value of fil,000. 
Ram Runjun Cbuckrrbutty v. Ram Prosad Dabs 

60.L.B.188 

4. - Valuation of suits— Joinder of 

causes of adion-^-Cml Procedure Codes {Act VIII 
of 1869), ss. 8, 6 {Act X of 1877), s. IS-Scngal 
Civil Courts Act {VI of 1878), s. 19. S. 6 of Act 
VIII of I860 (corresponding with s. 16 of Act X of 
1877), which providwl that every suit shall be 
instituted in the Court of the lowest grade cximpo- 
tent to try it,** did not affect the jiirisdiction of a 
Subordinate Judge to try a suit wherein several 
causes of action were joined, the cumulative value 
of which was over R1,000; notwithstanding that, 
if separate suits had b^n brought on those several 
causes, such suit must have bran instituted in the 
Court of the Mnnslf. Mashoollau Khan v. Ram 
Lall Agurwallah . I. L. B. 0 Galo. 6 

6. Suit for actouni — 

Claim valued ai less than BS,000 InU value to he 
aeeoufiM for e.reeeds that sum. Quosre: Whether a 
first class Subordinate .Tmlgo has jiirisfUction to tiy 
a suit for an account where the plaint states that the 
property in the hands of the defendants in respect of 
which the account is prayed, oxcoods R5,000, but 
values the claim at RIOO. Manohar Canssh v. 
Bawa Ramcharan Das 1. Ii. B. 8 Bom. 818 


0. Appeal transferred— Bengal 

Civil Courts Act, IJ7I— .V.-W. P. Bent Act, 1881, 
ss. 206, 207, 208, A Subordinate Judge, to whom an 
appeal is transferred under the Bengal C^vU Coiirtn 
Act (VI of 1871), has not the power to dispose of it 
in the manner provided by ss. 200, 207, and 208 of 
the N.-W. P. Rent Act, 1881 : the District Judge 
^one has the power to dispose of appeals in that 
manner. Bam Parsad v. Ati Kishen, l.L.B.0 AS. 
36, followed. Lodhi Singh v. Tshkt Singh 

1. 1.. B. 6 All. 886 

7. — — Appeal transferred— if dX// 

of 1881, ss. 188, 206, 207, 208, The defendant in a 
suit instituted in a Civil Court sot up as a defence 
that it was cognizable in the Revenue Court. The 
Court of first instance (Munsif) disallowed this 
defence, and gave the jdaintiff a decree. The de- 
fendant appealed to the District Judge, again con- 
tending that the suit was cognizable in the Revenue 
Court. The appeal was transferred by the Dis- 
trict Judge to iha Court of the Subordinate .fuilge. 
The Subordinate Judge dismissed the suit on the 
ground that it was not cognizable in the Civil Courts 
but in the Revenue. Held, that, looking to the 
terms of ss. 189, 200, 207 and 208 of the N.-W. P. 
Rent Aot^ the District Judge had no power to 
transfer the appeal to the Subordinate Judge, w'ho 
had not the power vested in the Appeallate Court 
by ■. 208. Ram Prasad v. Rai Kishen 
^ ^ I. Ii. B. 0 AIL 86 


9 N.-W, P. Bent 

Mixiioi mi), M. 93, m,m, Md 
S..W. F„ ami Amam Oivl CamU Ad (XII of 
mr), m 29, A 3—Tnn$ltr 0 / appeal m a iteol 
Oaart mil /tm Ik. Ditlrid Jaig, lo Ik. thiboriitiaU 

17q 
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SUBORDINATE JUDGE. JUBZ8D10- 
TZON 

Judgt — Powtrn exerrigeabh by thi Svbordinaie 
Jwtag, Cl. (3) of R. 22 of Act XII of 1887 makcR 
flfi. 206. 207. and 208 of Act XII of 1881 applicable 
to appeals in Huits 'within ft. 03 of Act XII id 1681 
when such appealH have been traniifciTod under h. 22 
of Act XII of 1887 by a DiRtriot Judge to a Snbor- 
dilute tludgo and are being hoard hy such Subor- 
dinate Judge. Nandan Prasad v. (biAuauR 

L Zfc B. 16 AU. 868 

9. Appeal referred by Diatriot 

Judge— Besf/af Cfvif Courts Act [VI of 187 1)^ 
A. 28 — Power of review — CivU Procedure Code^ 1859^ 
S.878, Where a SulM>rdiimte .Fudgo hcam ami 
dispoHOB of an appeal referred to him by the District 
Judge under Act VI of 1871, s. 20. he docs so as 
District Judge, and has therefore by implication the 
mine pouer of reviewing his judgment as a District 
Judge has under s. 370. Act VIII of 1859. In the 
maUer of Shama Churn Bhutt v. Faynr A Cd. 

18 W. B. S0S 

10. Appeal from Hunelf alter 

Act ZZV of lSBB~~AssistaiU Judges in Bombay 
Presidency. A decision passed on appeal from a 
decision of a Munsif by an Assistant Judge, subse- 
quent to the date on which Act XIV of 1809 came 
into operation (14th March 1809), and prior to the 
<late on which the Assistant Judges in the Bombay 
Presidoncy were invested with appellate powers 
under the Act (4th April 1809), was not illegal, as 
the Act did not alter the procedure as rcgaids ap- 
peals against decisions passed by Courts constitu- 
ted under the old RegulationB, under which the 
Assistant Judges had power to hear appeals. 
Saxho Narayak Khavdalkar V. Maratah Bht- 
KAJi Krandalkar . 6 Bom. A. 0.988 

11. . . . Fowor to exiqulro into ap- 

plication for czeoution of decree against 
anceetor of Sirdar— if peiif for Sirdars. Where 
a person's name was entered in red ink in the Dek- 
kan Sirdars* list, Indicating that he was entitled 
only to the rank and prec^cnce of a third class 
Sirdar, it was held that a Subordinate Judge had 
jurisdiction to inquire into an application for exe- 
cution of a decree passed against his ancestor hy 
the Agent for Sirdars in the Dekkan. Mababaj 
Gxr V. Akandrav • 8 Bom. A. O. 25 

12. Mortgage lien above limit 

of Subordinate Judge’s Jurisdiction— AfteeA- 
issfif. One D apidied to the subordinate Court of 
Sasvad for the attachment and sole of certain im- 
moveable property in execution of a money-decree, 
under which the sum of Rl, 31 7-4-9 was duo to him 
from his judgment-debtor. On the attachment of 
the prepay, the apjdioant presented a petition 
to the Court to the effect that he (applicant) had a 
mortgage lien on tho property for B10,3^ and that 
it might be sold subject to his lien and possession 
OB mortgagee The Subordinate Judge raised the 
question whether he had jurisdiction to entertain 

; the application and inquire into the merits of the 
alleged mortgage. He was of opinion that he had, 
, and referred 9ie question for the opinion of the High 
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Court, which concurred in his opinion and answered 
the question in the affirmative. Purbhotax 
Sidhbshvar V. Dhondu Ambit 

LZi.B.9Bom.688 

18. Mortgage Un* inquiry into 

--Collaieral inquiry into a minigage lien on 
attached property — Insolvency of a fudgnusU- 
debtor, llie plaintiff obtained a decree against N 
and B for 11106-11-0 in the first class sumiidinate 
Court of Satara, and applied for execution against 
the person of B. When brought before the Court, 
B applied to bo declared an insolvent under s. 344 
of the Civil Procedure Code (Act X of 1877). The 
plaintiff then moved the Court to strike off his ap- 
plication for execution, and to send his decree to 
the second class subordinate Court of Vita for exe- 
cution. The Satara Court accordin^y sent the 
decree to the Vita Court and granted a certificate 
to the plaintiff under ss. 223 and 224 of the Civil 
Procedure Code. The Satara Court also informed 
the Vita Court that proceedings were pendiig in 
the Satara Court regarding the insolvency of B. 
On the application of the plaintiff , the Vita Court 
attached certain immoveable property belongjng 
to N and B. Thereupon one V T claimed a mor^ 
gage lion on it for R0,4l6-9-3. The Vita Court 
therefore referred for the (minion of the Hi{^ Court 
the question whether it had jurisdietbn to inquire 
into the validity of the mortgage lien claimed by 
V T, and whether the execution of the decree in the 
Vita Court was to be stayed, pending the inquiry 
into the alleged insolvency of Bin the Satara Court. 
Held, that the Vita Court had jurisdiction to UV‘ 
cniire into the valklity of the alle^ mortgage lien'; 
that execution in that Cemrt against B was to be 
stayed pending the inquiry in the Satara Court re- 
gaining his alleged insolvency, but that there was no 
reason for staying the execution of the decree 
against N in the Vita Court. Vishnu Dixbhit 
r. Nabsinorrav . Z. li. B. 6 Bom. 684 

14. - Subordinate Judge in- 

vested with powere of Small Cause Oour^ 

vivU Procedure Code. 1877. 526 — ArbUration 

award. A Subordinate Judge, although invested 
with the jurisdiction of a Judge of a Court of Small 
Causes, does not on that account become a Judge of 
a Court of Small Causes, nor his Court such a Court 
within the meaning of the Civil Proc^ure (Me. 
He therefore has power, within the limits of hi* 
ordinary pecuniary jurisdiction, to receive and file 
awards of arbitrators under a 625 of the Civil Pro- 
cedure Code (Act X of 1877). Balkbishna e. 
LAEravAN LXbB.8Bom.U0 

16. DiffvifM 

tween a Court of Small Causes constituted un^Aet 
XI of 1865and a Court of a Subor^nate JttdM ta- 
vested wUh the furisdiiiion of a Judge of «J®***®* 
Cause Court under e. 28 of Ad XIV of 
fer of decree for exeeulion^Aci XI of 1895% a JJ— 
Code of CivU Procedure {Ad XIV of 1332), a 33^ 
Ad XIV of 1869% a 28. The Oourto of Sub^- 
nate Judges invested with the jufisdiotlon of a 
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Judge of e Smell Oenee Court under «. 28 of Aot 
XIV of 1880 do not thereby become ** Oourte of 
Small Gaueei conetituted under Act XI of 1885.** 
They merely ezeroifie a similar jurisdiction, l^is 
makes their decisions final in the casos^ to which 
the jurisdiction extends, hut it does not imply that 
the variations of piooedure preacribod expressly for 
the Courts constituted under Act XI of 1885 are 
applicable to Courts constituted under a different | 
Act and sabject to different conditions The Court 
■of a Subordinate Judge exorcising Small OauM 
Ooinrt powers is, under s. 5 of the Code of Civil | 
Procedure (Act XIV of 1882), one of the '* other j 
Courts exercising Jurisdiction of a (lourt of Small 
Causes," and, as such, its procedure is govorneil by 
the Civil Procedure Code without the variations 
provided by Act XI of 1885. Under s. 2^{d) of 
the Civil Procedure Code, the Court which has 
passed a decree in its. Small Cause Court Jurisdic- 
tion may, for anv good reason to be recorded in 
writing, transfer its decree to the other branch of the 
same Court, as it- might to a different Court, for 
•execution without requiring a certificate under 
B. 20 of Act XI of 1885. For this purposes, the two 
branches or sides of the Subonlinato Judge’s Court 
may be regarded as different Courts. Biiaovan 
Dayalji V. Balu I. I«. B. 8 Bom. 880 

10. Sait far intereat 

diit on a fnortgage. The plaintiff sued to retxivcr 
interest due on a mortgage of immoveable property. 
The defendant pleaded that the plaintiff h^ re- 
(xdved the profits of the mortgaged pniperty, and 
had got possession of certain materials worth four 
thousand rupees, and that the moigage-dcbt had 
been paid off. The suit was tried Udorc a Subor- 
dinate Judge in his capacity of a Judge of a 
Court of Small Causes, who held that he had no 
jiirisdictjon to go into the questions Faiw*d by the 
defendant in his defence and he gave judgment for 
the plaintiff. Hddf on application to the High 
Court, that the defence being virtually that the 
the debt had been paid off, and that nothing was 
due to the plaintiff, the Subordinate Judge had 
jurisdiction to decide the suit. Babuuav .Amkit 
Pfthe V . Ganpatrav Damodak 

LL.BwlO Bom. 69 

17. Civil Procedure 

Code (Aci XIV of J882), a, 295 — Decree -paaaed by 
Sybordif^ Jud/ge — Decree by aame Court tn erer- 
ciH of ita Small Cauae juriadidion — HnteaUe dia- 
iributhn of aaaeia. Certain moveable property was 
at first attached in execution of a monoy-dccrce 
passed b|y a Subordinate Judge in his Small Cause 
jurisdiction, of which a part was afterwards sold. 

In execution of a money-decree passed by the same 
Subo^inate Judge in his oxdin^ jurisdiction the 
romaining property was attached and sold. Prior 
to the date of this sale the appUeant apjpliod for 
execution of a monqy-docree passed in his favour 
^ the same SnUndinate Judge in his Small Cause 
j^sdiotion, and prayed for rateable distribution of 
w proceeds alo^ with other decree-holdorB, 
Udip that the application most be allowed. 
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Althongh a Subordinate Judge invested under Aot 
XIV of 1880, 8. 28, with Small Oiuso powers, ac- 
quires the jiiriwliction of two Courts, ho does not 
become the Judge of two Cuiirts, but remains the 
Judge of a Subordinate Ciuirt-. Maliiari v. Narso 
Krishna , I. L. B. 9 Bom. 174 

18. Execution of 

decree ^Tranafer of dreree. for executior^Aei XI of 
1885, a, 20-^Act XIV of 1859, a. 28, The plaintiff 
having obtained a money-decTee ngainHt // and 
others in a suit in the Subonlinato Judge’s (Vuirt at 
Dhulia, applioil for execution by attachment and 
sale of their immoveable prupc*riy. That pn)|H*rty 
was accordingly sidd, but bc*fore the n*aiization 
of the assets the defeiidanU who also had ob- 
tained a moncy-dei?r(*e against the same jiidg- 

I ment-debtors in the same Court in its Small 
Oaiise jiirisilictioii, appIiMl for the execution of his 
docree by attachment and sale of the immoveable 
property which hiul uln^ady been attached at the 
instance of the plaintiff. ’Pho (>ourt, under s. 206 
of the Civil Pineerhiro (.Vxlo (Act XIV of 1882), 
rotoably distributed the pmmxls of the salo be- 
tween the plaintiff and the defendant. Ihe plaint- 
iff now bnmght this suit in the Small ('aiise juris- 
diction of the Siibi»niinatc Judge’s C^iurt at Dhulia 
to recover from the defendant t he amoiiiit iiaid to 
him, alleging that it had been illegally fNiid, as the 
procedure laid down in s. 228 of tint Codo hod not 
boon followed. Held, that, as ruliNl in Hhagavan 
Dayalji v. Balu, I, L R. 8 Bom, 230, a Subordi- 
nate Judge invcHt(*d with Small CauHo (’oiirt powers 
has generally to follow the proeediin'! pn'seriliefi in 
the Code of Civil Fhteediire. 'Phis governs his pro- 
CTAxIings both in trial ami exeeution, whether the 
suit is a Small (.Viiisc suit or not If the two juris- 
dietions assigned to the Siibonliiiate Judges's (Viiirt 
and to the Subonlinato Judge iK'ixonally arc locally 
co-extensive, then) is no flistinction" of sides or 
branches. But where, as in some east's the ordi- 
nary jurisiliclion is wider loeally than the Small 
Cause jurisdiction, the Court is, in that fsirt of its 
territory which lii's outside the Small Cause Court 
jurimliction, to be n^ganleil as a scqairiite (kmrt so 
far that a deem.) in a Small Cause should not gene- 
rally bo executed on pnqx'rty iN'yoml the Small 
Cause jurisiliction without a tninsftT, i,e„ a ilcaling 
with the exeeution as in a siiii tried in the usual way 
for reasons to bo rceonled in writing. As all is done 
by the same Jntlge, a siiggcstion and an order re- 
corded in the easo are sufficient without a formal 
transmission as to a distant Ojurt. Dharamdab 
Santidah. V, Vaxan Oovind 

L Ii. B. 8 Bom. 887 

19, - — Civil Procedure 

Code (Ad XIV of 1882), a. lll-Sd-off exceeding 
peeuniary furiadiction of the Small Cauae povoera 
of the Subordinate Judge. — PracHce. In a suit 
hwftiight by the plaintiff recover R38-7-0 from 
the defendant, under the Small Cause jurisdiction of 
a Subordinate Judge, the defendant claimed to set 
off R72, which exceeded the pecuniary jurisdiction 
of the Judge as a Small Cause Judge. On reference 

9 17 Q 2 



( 12205 ) 


DIGEST OF CASES. 


( 12206 ) 


8UBOBDINATB JUDOB. JUBXBDIO- 

TIOB OB-eonld, 

to the High Court ATeU. thot the set-off might bo 
pleuded by the defendant. The Judge would exer- 
cise his Small Cause Court jurisdiction in trying the 
claim of the plaintiff and his ordinary Jurisdiction 
in trying the set-off. Bamfbatab v. Ganxsb 
Ravoavatb 1. If. B. 18 Bom. SI 

90. Appuii^uit 

eognizMe by a Court of SmaU Canttut — Art XI 
of 1865f Sff. 2. d, 12, 21— Bombay Civil Courts Act 
(X/V of 1869], s. 28— Final deet«foii. The plaint- 
iff sued to recover R5 as damages for the wrongful 
removal of a tree. The suit was filed in the Court 
of a second class Subordinate Judge, w'ho was in- 
vested under Act XJV of 1800, s. 28, with the juris- 
diction of a Judge of a Court of Small Causes. The 
case, which was in itself of the nature of a Small 
Cause, was, however, tried as an ordinary suit ac- 
cording to the rules of the Civil Procedure Code. 
Hie Subordinate Judge rejected the plaintiff’s 
claim'. An appeal was made to the District Court, 
which reversed the Subordinate Judge’s decree, and 
awarded the claim. Held, that, the suit having 
rcaffy been a Small Cause, no appeal lay to the 
District Court, though the Subordinate Judge did 
not use the jirocodure of Act XI of 1806. Ibiving 
the Small Cause Court jurisdiction, the Subordinate 
Judge must be taken to have dealt with the case 
under that jurisdiction, oven if he was not quite 
alive to it at the time. A suit taken pognixanco of 
under s. 2, 6, or 12 of the Mofussil Small C^use 
Court Act (XI of 1806) does not cease to be a suit 
tried under the Act, because of some divergence 
from its summary procedure. A surplusage of 
form and elaborateness does not change the charac- 
ter of the decision for the purpose of its finality. 
S. 28 of the Bombay Civil Courts Act (XIV of 1809) 
does not, when jurisdiction is given under it, neces- 
sarily divide the Court into two separate Courts ; 
but still it creates an additional and distinct juris- 
diction. Since Act IX of 1887 came into force, the 
Court is to be regarded as two Courts in such cases. 
Fitambab Vajibshbt V. Dhobdu Navlapa 

I.L.B.18Bom.486 

81. ; Suit against 

Tfurtee — Peroon colUrting or receiving wfimp- 
iione for buBding a temple— CivB Procedure Code 
{Art XIV of 1882), e. 30. A person colleoUng and 
receiving subscrij^ious for the purpose of build- 
ing a temide, in pursuance of a resolution come to at 
a meeting of the community, holds them in the 
capacity of a trustee, and a suit in respect thereof 
should be filed, under s. 30 of the Civu Ftoceduie 
Code (Act XIV of 1882), in a Subordinate Judge's 
Court, and not in a Small Cause Court Mahomxo 
Nathvbhax V. HuBEsr I. L. It 88 Bom. 789 

98. Power of Subordinate 

JBdge to try BCnuslTe cuMu—Art XVI of 
1868, ee. 18, IS, lO-Benga CivU Court* Art {VI 
of 1871), e*. 19, 20—Civh Proeedwr* Code, ae. 15, 
678. Par Fithbbaii, C.J., and jBeodbubbt, 
lUBKOop,aiidDin»oiT, J.J.--TheobJeotQ^ ss. 10 
end 20 of the' Bengal Civil Courts Act, 1871, was 
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to create in the District Judge, Subordinate Judge- 
and Munsif concurrent jurisdiction up to B1,000.. 
Per PxTBXBAB, C. J.— S. 16 of the Procedure- 
Code is a proviso to those sections. The word 
" shall *' in that section is imperative on the- 
suitor. The word is used for the purpose of pro- 
tecting the Courts. The suitor shall be obliged to 
bring his suit in the Court of the lowest grade com- 
petent to try it. The object of the Legislature Is 
that the Court of the higher grade shall not be over- 
crowded with suits. V^enever an Act confers a 
benefit, the donee may exercise the same or not at 
his pleasure. The proviso is for the benefit of the- 
Court of the higher grade, and it is not bound to 
take advantage of it. If it does not wish to try the- 
suit, it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so s it is not 
bound to refuse to entertain it. Per Dutboit, J. — 
The words in s. 67 of the Civil Procedure Code 
shall be ” are an instruction which the Court is 
bound to follow', and they are therefore a ratraint 
upon jurisdiction. The effect, therefore^ of the- 
concurrent jurisdiction of Subordinate Judges and' 
Munsifs is not to allow to a Subordinate Judge- 
discretion as to accepting or not accepting for 
trial by himself suits cognixable by the inferior 
tribunal. Bbodbubst and Mahmood, JJ.— S. 16 of 
the Civil Procedure Code is a rule of procedure, not 
of jurisdiction, and whilst it lays down that a suit 
shut be instituted in the Court of the lowest grade, 
it does not oust the jurisdiction of the Courts of 
higher "grades. Buesiek Chunder Mohunt v. Ifefii* 
IM Shaba, 22 W. R. 301, and Sufee-oclM Sircar 
V. Begum Bibee, 25 W. E,, 219, followed. Per 
Oldvibld, J.— S. 16 of the Civil l^codure Code is 
a provision entirely of procedure as distinct from 
jurisdiction, and its effect on s. 10 of the BengaV 
Civil Courts Act is that the jurisdiction of the Dis- 
trict Judge and Subordinate Judge extends to aD 
original suits cognisable by the Ci^ Court, subject 
in lie exercise to a certain procedure, namely, that 
the suits be instituted in the Court of lowest grade- 
competent to try them. Held, therefore, by Pbibb- 
BAM, C.J., and Olditrld, Bbodbvbst, and Mab- 
MOOD, JJ., where a Subordinate Judge had tried a 
suit which a Munsif, a Court of a lower grade, might 
have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such 
suit had been in the first instance pres en te d to the- 
Munsif, who had returned it, to be presented to the 
Subordinate Judge. Per Dutboff, J.— The deoiee 
of the Subordinate Judge would not be liable to be 
reversed hi appeal for want of jurisdiotloa, for the- 

K diction was there, though ft ought not to have 
exercised. This view of the matter was con- 
sistent with the received canon of constmotion, that 

unless the Legislature uses negative wordSi or worn 

showing an intention to treat the observaooe of a 
role of procedure as essential, the role win o^* 
narfly be treated as a direction only. 
oircumstanoes, therefore, the DIstrlot Judge had. 
In appeal, oorreotiy relnsed to entertain thenleaof 
detect in jurisdiction. Nxdbe Lab n 
Hvum . . . 
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88, . - Civil Proeedurv 

Cadv {Ad XIV of 2SS21 s. IS-^MutuiU fwMie^ 
turn of. S. 15 of the Civil Procedure Code does not 
pr^udo e Subordinate Judge from trying a unit 
vithin the juriadiotion of the Mnnsif'e Court. 
Laigofd v. BuU^ L.E. 131. A. 134, dietinguiehed. 
Jf ATBA Mondal V. Habi Moran Muluck 

I. Ii. B. 17 Galo. 166 

See Augustiiib v. Mbdlycott. 

I. If. B. 16 Mad. 241 

24. Bengal Civil 

Courta Ad {VI of 1871), a. IS^Sale in execution 
of ieereo—Tjoeal limits of jurisdiction. Where a 
District Judge, under the authority vested in him 
by B. 18 of the Bengal Civil Courta Act (VI of 1871 ), 
has assigned to a Subordinate Judge the local Hmita 
of his particular jurisdiction, that officer can only 
exercise jurisdiction within such local limits. 
Obhog Chum Coondoo v. (kiam Ali, /. L. H. 7 Calc. 
410, and Prem Chand Day v. Mokhoda Ikbi, /• L. 
Jf., 17 Calc. 699, followed. Dakhina Guubn Chat- 

YOFADHYA V. BILASB CHURDSR IlOY 

1. Lb B. 18 Calo. 626 

26. .,_■■■■ ■ — — . — ■ Concurrent juris’ 

diction with District Munsif — Suit of less than 
92,600, tn value. Qume : Whether a Subordinate 
Judge has not concurrent jurisdiction with a 
District Munsif in suits less than R2,6()0 in value. 
Malra Mondal v. Mari Mohan Mvdlich, 1. L. B. 
17 Cole. 166, and Bidhi Lai v. Mazhar Husain, 

I. L. R. 7 AH. 230, followed. Krisunasami v. 
Kanakasabai . Z.L.Bbl4Mad.l88 

26. Bombay CivU 

Courts Ad {XIV of 1869), s. 28--ProvincHil Smedl 
Cause Courts Ad {IX of 1887), s. 33-^udge eaef- 
ctetnp Brnsdl Cause Court jurisdidion. S. 33 of 
Act IX of 1887 precludes a Subordinate Judge 
invested with Small Cause Court powers under 
s. 28 of Act XIV of 1880 from entertaining a coun- 
ter-claim beyond the pecuniary limits of his Small 
Cause Court jurisdiction. Babotb Gaga Pahsho- 
tak V. Panju Kamjan • L L. B. 14 Bom. 871 

27. - Bengal, y.-W.P., 

and Assam Civil Courts Ad {XII of 1877), s. 13, 
el. 2-~Distrid Judge, power of^Transjer of Pro- 
perty Ad {IV of 1882), ss. 88, 90^8aU in execu- 
tion of tnorigage decresr—Execulion of decree. 
When Subordinate Judges are appointed by the 
local Gomnment with jurisdiction over the whole 
of a district, the District Judge is not competent, 
under s. 13 (2) of the Bengal, E.- W. P., and Assam 
Civil Courts Act» to assign to them different areas 
so as to limit or define their respective jurisdictions. 
The Court of such a Subordinate Judge which 
pi^Hsod a mortgage decree is therefore the only 
Court Mmpetent to entertain an application for the 
execution of the decree and to nwe an order in 
fuitbennce thereof, even when the execution is 
sou^t l^ the sale of property other than the mort- 
fi^ged property lying witain the district, but 
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outside the area assigned to it by the District 
Judge. Bachu Kokr v. Golab Chand 

L L. B. 27 Oalo. 272 

28. — — Transfer to 

Subordinate Judge of appeal pdition heard by and 
pending before District Judge- -Jurisdiction of 
Subordinate Judge to hear and determine the appeal 
— Waiver of abjection to jurisdiction, effect of, when 
Court has no inherent jurisdiction. An appeal, 
having been entered in a District Court against the 
decision of a District Munsif, wa.i heard in part by 
the District Judge, who remanded tlie suit to the 
District Munsif for findings on fresh isHues. Find- 
ings having been duly returned, the District Judge 
transfcrrccl the ap^Ksal to tho Siibonlinate .fudge, 
who heard anil determineil it. Hdd, that the Dis- 
trict Judge had no power to transfer to a Subor- 
dinate Judge an appeal which was part heard ami 
pending before him. Tho pnly inherent jurisdiction 
that a Suborilinato .fudge has is in original suits 
under s. 12 of tho Civil Courts Act. In appeals he 
only acquires jurisdiction under the last clause of 
s. 13 of tho said Ac;!, which enables a District .Tiidge 
to transfer appeals to him, and, unless that section 
Is complied with, the Subordinate Judge has no 
jurisdiction to hear or determino any appeal. S. 13 
docs not authorize tho transfer to a Subonlinato 
Judge of an appeal part heard and pondin)^ before 
the District Judge. The fact that objection was 
not taken to the jurisdiction of tho Subordinate 
Judge did not confer jurisdiction upon him, the 
Sulmrdinate Court not having inherent jurisdic- 
tion. KiiMARASAUI KeDDTAR V. SuBBABAYA RUD- 

DIAB I. L. B. 28 Mad. 814 

28. Ad XIV of 

1869, ss. 23 and 24r-8ubordinale Judge appointed 
to aesiet another Subordinate Judge, powers of. 
Where a Subordinate Judge is dopiiM, under s. 23 
of Act XIV of 1860, to assist another Subordinate 
Judge, tho assistance by the Judge so deputed can 
only bo afforded within tho limits of his jurisdietjon 
as fixed by s. 24 of tho Act, and cannot be invoked 
except in matters within his competence. The plaint* 
iff, having obtained a decree against the defendant 
in a suit in which the subject-matter of the suit and 
the amount of tho decree exceeded R5,000 in the 
Court of a Subordinate Judge of the first class, 
presented it in that Court for execution. The 
Subordinate Judge transferred it for execution to 
the second class Subordinate Judge who had been 
appointed, under Act XIV of 1868, to assist him, 
and whose jurisdiction extendcMl to 115,000 only, 
liie second class Subordinate Juilgo onlnred exe- 
cution to issue. The defendant appealed, and this 
order was reversed, llie plaintiff appealed to the 
HighCiourt, and raised, for tho first time, an objec- 
tion that the second class Subordinate Judge had no 
jurisdiction to entertain the application for execu- 
tion. The defendant contend^ that this objection 
waa taken too late on second appeal. Hdd, that 
the second dass Subordinate Judge has no juris- 
diction to entertain and deal with the |daintiff’s 
apj^ication for ezecutioD, and that the jJaintiff’a 
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objection should be allowed. An objection to the 
jurisdiction, the validity of which is patent on the 
face of the proceedings, can be taken at any stage 
of the proceedings. Sidhesuwar Pandit v. 
Haribab Pandit L Ii. B. 18 Bom. 165 

80. itfalicfOMA proM- 

tyJtion — Suit againHi a AfamhUdar for maHeiouf 
proweuiion undertaken by him at the inMance of his 
superior ofiur, to clear his character — Subordinate 
Joige^ power of^ to try such sail. The defendant, 
who was a Mamlatdar, was required by his superior 
officer to clear his character from certain chan^ of 
bribery which had been brought against him in an 
anonymous letter, and he accordingly proseemted 
the plaintiffs whom ho suspected of having uTitten 
the letter. The plaintiffs wens convicted and sen- 
tenced by a Magistrate, but on appeal were acquit- 
ted by the Sessions .fu^o. The plaintiffs there- 
upon brought this suit in a Siihonlinate .Judge's 
Court to recover damagt« from the defendant for 
malicious prosecution. The jurisdiction of the 
Sutonlinate Judge to try the suit being questioned, 
he referred the case to the High Court. Held 9 that 
the Subonlinate .ludgo had jurisdiction to tr^ the 
suit. 'Ilie defendant was sued in his individual, 
and not in his official, capacity ; and the fact that 
ho was a Mamlatdar when he prosecuted the plaint- 
iffs could not affect the character in which he was 
sued. JSankat Haroovind v, Narayak Vaman 
Devbhankar. . . L li. B. 11 Bom. 870 

81, -- . ■ Matieious pron^ 

cution— Prosecution, when officiaf^Bombay Civil 
Courts Act {XfV of lSd9), s. 32 — Bombay Act X 
of JHid, A. 15 — Prosecution instituted by order of 
superior officer. An officer of Govemmont who 
prosecutes for an injury personal to hunself is not 
generally acting in his official capacity as prose- 
cutor. If any particular class of interests is placed 
specifically under his tutelage, with a direction 

SuitT instituted in the fulfilment of the duty time 
assigned to the functionary arc of course instituted 
in his official capacity. A similar remark applies to 
criminal proceedings. A prosecution by a function- 
ary is official when in carrying it on he is discharg- 
ing a duty expressly or impliedly assigned to him 
by law. If the duty of prosecuting in any parti- 
cular case is not assigned to an officer as such, 
the consent or the order of his superior will not 
make the act an official one w’hich in its nature is 
not BO, lying outside his official functions. The 
defendant was a forest officer in the service of Gov- 
ernment. He prosecuted a certain person for theft 
in the Magistrate’s CSourt at SirsL The accused 
was defended by the plaintiff, who was a ^deader. 
During the hearing of the case the defendant in 
open &urt made use of certain expressions toirards 
the plaintiff, which It was alle^ were defamatory, 
and were calculated to lower him in the estimation 
of the public, to injure his reputation, and to mar 
his professional prospects. The plaintiff sent him a 
notice claiming R4,600 as damages for the injury 


BUBOBDINATB JIJBOB, JUBIBDIO^ 
TIOB* OF— eonfd. 

done to him by the defendant. The defendant 
thereupon lodged a complaint before the Divisional 
Bfagistrate at Sirsi, charging the plaintiff, under 
8. 189 of the Penal Oode, with holding out a threat, 
ete., to a public servant for the purpose of inducing 
him to refrain from doing his duty as such public 
servant. ITie Magistrate disroiased the charge, and 
the plaintiff then filed the present suit against the 
defendant for malicious prosecution. The defend- 
ant pleaded that in lodging the complaint against 
the defendant he had acted in his official capacitv 
and under the orders of his superior officer with 
reasonable and probable cause, and not maliciously; 
that the suit was brought with reference to an act 
done by him in his official capacity as forest officer ; 
and that therefore the Court of the Subordinate 
Judge had no jurisdiction, llic Subordinate 
Judge held that he had no jurisdiction, being of 
opinion that the defendant had iirosecutcd the 
plaintiff in his character as a public servant, and that 
therefore the present suit against the defendant was 
one in which an officer of Government in his official 
capac^ity was a defendant, and as such was cogniz- 
able by the District Judge only, under s. 32 of the 
Bombay Civil Courts Act (XIV of 1800). He 
therefore dismisseri the suit. On appc*al, the Act- 
ing District Judge was also of opinion that the 
Subordinate Jiulge had no jiirisclietion ; but he 
held that the Sii^rdinate Judge was wrong in 
dismissing the suit, instead of rehirning the plaint 
for presentation to the District Court. He, there- 
fore, reveisod the decree of the Subordinate Judge,. 
and referred the plaintiff to the District Judge. On 
appeal by the plaint iff : — Held, by the High Courts 
that the defendant was sued as a private person 
for Rn allcfpid uTong to the plaintiff, and that the 
suit was rightly brought in the Court of the Subor- 
dinate Judge. The o^er appealed from was there? 
fore revors^, and the District Judge was directed 
to dispose of the appeal on its merits. Gopi Maha- 
BLEHVAR BhaT V. SHBSO MaNJU 

I. L. B. 18 Bom. 868 
88. -- Suit against Col^ 

Uetor — Act done in ofieial capacity — Bombay Beve- 
nice Jurisdiction Act {X of 1376), s, IS. The plaint- 
iff sued the Collector of Dharwar and his chitnis 
for having destroyed certain certificates of efficiency 
which had boon given to him by Mamlatdars in 
whose service he had been employed. The dofendp 
ants pleaded that the certificates had been, destroy- 
ed, because they were not issued by the Mamlat- 
dan in proper form. Bekf, that the act of 
fondants was an act done by them in their offloml 
capacity, and that the Subordinate Judge could 
not entertain the suit. SwAMiBAYACHABVAi. 

Collector of Dharwar L la B» 16 Bom* umi 


— BmAiv OW 
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iOa done Me delaiimt in Ua oStid 
Jiva Proetimt Oode, im, a. it*. Ob tto 
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of the tftlnkhdar of Kerwada, leavinff a widow and 
a minor aon, the Ithmlatdar of Amod. acting under 
the order of the Cbllector of Broach, entered the 
talukhdar's house, made an inventory of the move- 
ablea, took posBeaaion of the property of the deceas- 
ed and looked up some of the rooms. Among the 
property seized (it was alleged) was certain property 
belonging to the widow. I^o brought this suit 
against the Collector and Mamlatdar, claiming 
damages for these wrongful acts. The suit was 
filed in the Court of the Subordinate Judges HM^ 
that the acts complained of wore done by the de- 
fendants in their official capacity, and that under 
s. 32 of thivBoml^y Civil Courts Act (XIV of 1860) 
the Subordinate Judge had no jurisdiction to en- 
tertain the suit Allex v. Bat Shri Dariaba 

L L. B. SI Bom. 764 

84. Vaiil and hd^ 

hami of vUlage^fmpreMjmeni of hnUoth by pntil 
and kulkami of vittage for u«e of Government oficer 
—Suit for damages for acU done by offeer of Govern^ 
ment in oficied eapaeitg^BonAag Revenue Juriedie* 
tion Act (X of 1876), s. 15 — Bombay Civil Courta Act 
{XIV of 1889), A. 32^Bom, Reg. IV of 1818, a. 82. 
The patil and kulkarni of a village having impres- 
sed a pair of bullocks belonging to the ^aintilT for 
the use of an abkari inspector, the plaintiff sued 
thorn for damages in the Court of a Subordinate 
'Judge. The defendimta pleaded (inter alia) that 
the Subordinate Judge had no jurisdiction to try 
the suit under the Bombay Revenue Jurisdiction 
Act (X of 1876). Held, that the suit was properly 
instituted in the Court of the Subordinate Judge, as 
the defendants wore sued in their private capacity. 
It is not clear that the rules about impressment 
of carts found in Ch. I of Naime's Revenue Hand- 
book actually order village patils to impress carts 
against the owner’s will ; neither it is clear what 
officers are to be supplM. There is nothing to 
show that any law ever imposed this duty on a 
kulkarni, or that provision was made after the re- 
peal of the R^ulation of 1818 as regards patils 
except for military bodies. Buoho v. Keso 

I.L.B.81B01II.778 

86. Money Uni to 

pMie officer — Money Urd to him in hie oficial caya* 
cify— Bombay Civil Cowrie Act (XIV of 1869), e. 82. 
The plaintiff had contracted to supply materials 
requisite for a public building. The defendant was 
the Supervisor, Publio Works Department, in 
charge of the works. From time to time defend- 
ant borrowed money from the plaintiff and, inter 
alia, four sums amounting to R385 which he paid 
as wages to labourers working under him. It 
was not proved, however, that he had borrowed 
the moneys as Supervisor, and the defendant did not 
plead that he borrowed them in his official capacity. 
Mdd, that^ inasmuch as a Publio Works Supervisor 
has not usually authority to borrow money for 
the purpose of the work of which ho may be in 
charge, or any way to pledge the credit of Govem- 
menl^ the mere fftatemeut of the defendant when he 
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borrowed the moneys that ho wanted them to pay 
the labourers was not under the circumstances 
enough to show that the defendant borrowed them 
in his official capacity, and that the Subordinate 
Judge had authority to entertain the suit in respect 
of them. In claims arising out of contract the same 
^t must be applied to determine the question of 
jurisdiction as in those having their origin in tort, 
VIZ., was the loan contracted by the defendant in his 
official caiiacity T Hanmant Anyaba v. Uajmal 
Mamickchanu . I. Ij. R 88 Bom. 170 

80. DiemieHol of tiuit 

by Munsif on preliminary yofnt^^Remand by Sub- 
ordinate Judge on aypeal’— Freeh appeal ftelore 
Second Subordinate Judge, who dieagrree with the 
finding of the former Subordinate Judge. Where 
there are two Subordinate Judgc« in the same place, 
one of such Judges is not competent to overrule the 
decision of the other. The Court is one, though 
there are separate presiding officers. Suraj Din v, 
Chatlar, /. L. R. 8 All. 785, and Ram Kirptd v. Rup 
Kuari, I. L. R. 8 All. 289, nJerred to. Kuarag 
Prahad Bhauat v. Dvudhart Rai 

L L. B. 14 All. 848 

87. — Application for 

declaration of heiruhip^Bom. Reg. VIII of 1827, 
a. 2 — Subordinate Judge invented with function of 
Diakict Court umler Act VII of 1889. A Subor- 
dinate Judge who (under s. 26 of Act VII of 1888) 
has been investt>d by Government with the func- 
tions of a District Court under Act VII of 1889 
has jurisdiction to hear anil determine an applica- 
tion made under s. 2 of Bombay Regulation Vlll of 
1827. PlTAMBAR MaNCHARAM V. ISUVAB JaDU- 
BAN I. L. R. 17 Bom. 880 

88 ^ Act Xll of 1887 

(Bengal Civil Courta Act), a. lO-^uriadiction—Act 
XII of 1881 (N.^W. P. Rent Act), a. 189^Powera 
of Subordinate Judge in charge of the office of the 
Diatrict Judgc ’-^Revenue Court appeal. Held, that a 
Subordinate Judge in temporary charge, under s. 10 
of Act Xll of 1887, of the office of the District 
Judge, is competent to take up and decide Revenue 
Court appeals which may bo pending on the file 
of the District Judge. Rahmat Au Khan v. 
Abdulla (v.b. 1001) . I. L. B 88 All. 466 

8UBOBDINATB MAGISTBATE. 

- refasal of, to take prooeedinga— 

See Magistrate— P owBBB ot Magis- 
trates I, Xii Bk 88 Oalo, 848 

BXTBiBEaiBTBAB. 

See Magistrate, Juribdiotion ov— 
Transver or Magistrate during 
Suit. I. la B. 16 Nad. 138 

See Registrar. 
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8 u Ck)]iPAirT--Wiin»]ro VF---D1JTII8 Am 
P0WIB8 OV lilQUXDATOBB. _ 

l.Ii.B.18 0alo. 81 

See Tbavsibb ov Pbopirtt A0T9 1882, 
88.82,100 . I.X1.B.8I A1L166 

SUBBOBZFTIOK. 

See Attaobiuiit. I. D. B.86 Oalo. 641 

au Right of Suit— S imeoBipnoH. ^ _ 
10 0. la. B. 197 
I.Ia.B.14Calo.64 

BUBB18TBirOB.HONBY. 

L Payment of eubaiatenoa- 

monay— Ctoil Procedure Code, 1869, e. 278. Ao- 
oordlng to Act VII of 1860, ae it stood at the end 
of 1876 and nntO October 1877, the batta for the 
maintenance of a debtor could not become payable 
nntil he was arroeted and brought before the CJomt 
and the order made for his committal to the ciFil 
•Jail. Kastubohahd e. Raoji Sadasiov 

LL.B.4Bom.66 

9. — IlUgai commil- 

meaf— Date 0 / iaiUor, Unleas aubaiatenoe-money 
ia paid before the oommiiment, the commitment is 
illegaL The Jailor la bound by the worda of the 
Act. It ia for him, and not for the priaoner, to aee 
that the money is paid. In the nuUter o/Tbom- 
80H . . ... Bourke0.0.4Sll 

9, — Pizlng anbalstenoe-money— 

MenUan tn fail on decree of defendant orreeUd 
fnriortodefU--RiglUiodieehafge, Where a defend- 
ant la arrested prior to decree under Act Vni 
of 1869, 8. 78, and adcoreeia aftenvi^ obtained 
against in the suit, the plaintiff, if he wishes 
to detain the defendant in prison, must have him 
brought before the Courts and hia subsistonoo-money 
fixed, in the same way as in the case of an arrest 
in execution of a decree ; and if he fails to do so, 
the defendant is entitM to hia diacharge from 
prison. In iha matter of Callaohahd Bass 

1 Ind. Jar.N.a887 

8.0. Rampibsaud Roy «. Callacband Doss. 

Boiirke0.0.4a8 

4. ■ Order for oBow^ 

amee-^PfiieiUion for dieeharge in dbMnee of order 
— SVml Pfoeedofe Code, 1859, ea. 276, 278. S H 
and two other debtors in the custody of the fiheiiff 
on R 00 . eya appeared on a haheae eorpae for the 
exeention creditor to diow cause why they should 
not be cUsoharged. S H had been arrested in exe- 
cution of a decree in a suit which was begun under 
the old procedure in the Supreme Court, and the 
question was whether the procedure in his case 
mould be regulated by Act of 1866 or Act VIII 
ofl869,' ThegreundsidiedonbyallthNepriBon- 
ers (betides the above in S J7*e case) were,tiiatno 
order for the allowance had been made by the 
Courts nor had they been breue^t before it for that 
w n ipcse. jEfebtthatthecaseofSjywastoberegn- 
laMbytheold procedure, and as under AotVllol 
1885 no ord« for altowance was n eces w i i y, he must 


BUBBIBranrOB-lCOiniY-oefill. 
be remanded to jafl. Hdd, also (Piaoooh, O.J., 
diaeenBeniel that a prisoner arrested on a 00 . se. 
must, within a convenient time, be brou^t before 
the Court to have hia allowance fixed ; that an 
allo wance " within the meaidng of a. 276 or 278 
of Act VIu of 1869 meant aubaiatenoe-money fixed 
by order of the Court ; that the Court must have 
the prisoner before them to exeroiae their discretion 
upon a matter which must be determined before he 
can be formally committed to prison, and whkdi 
may be so detennined as to entitle him to be dis- 
ohaiged ; that a decree must be carried into exe- 
cution by and under the direction of the Court 
which pronounces it by means of a. special ap^- 
oation to the Court, and an order passed there- 
upon ; that a jailor or other officer cannot lawfully 
receive a prisoner for debt under commitment un- 
less the preliminary payment of subsistence has 
been made in comidiance with the order of the 
Court ; and that the Jailor eannot lawfully detain a 
judgment-debtor when the time limited for pay- 
ment of any subsistence-money under the ordm of 
the Court passes without duo payment accordini^y. 
In re Sumoo Chundxb Haldab. In re Dooboa- 
PXBSAUD Mittbr. In re Rakhab Doss 

Bourka O. 0. 60 

6. Bight of debtor to dlsoharge 

— Omieeion to make order for attoirenoe— Cttil Pro* 
eedure Code, 1859, m. 276, 278. A debtor, having 
been imprisoned on a writ of 00 . ea., was brou^t up 
on a hdbeae torpue, and apidied for his discharge on' 
the ground that his arrest and imprisonment were 
illegal, aa no order for hia allowance ander a. 276 of 
Act Vin of 1869 had been made. Sufficient snb- 
tistence-monoy, however, waa paid to the Sheriff 
previous to the arrest, and he was kept amply 
supidied with it. Hdd, that as. 276 and 2^ of Act 
VllI of 1869 applied as much to the execution of a 
mofuBsil decree as to an arrest by writ of the 
Court ; that no one is to be imprisoned in exoou- 
tion of a decree unless subsistence-money for a 
month in advance be paid to the person to whose 
custody be is committed ; that a similar payment 
must be received in advance every Succestive month 
pending the imprisonment ; that if a^y such pav- 
ment be not made, the prisoner is entitled to n 
rdeased ; that the allowance ** referred to in 
s. 276 of Act VIII of 1869 meant subtislence-monty 
of 4 annas per diem ; that s. 276 of Act VIU of 
1869 enacted only that ths prisoner dudl have aa 
allowance of 4 annas per dim paid month^, unless 
the Court shall specially fix a less amount ; that 
an order for an allowanoe to the prisoner was not 
necessary, and was intended on^ as a rtilef to the 
execution-creditor ; that theomistion to have suoh 
order made did mit render the arrest and impriw 
meat filMsl ; that in the absence of sneh order, 
a 278 of lot VIU of 1 869 ensured 4 annas a day as 
subsisteaoe-money for the priaoner. Acu " 
Kabv b Joydoyal Fbbsaud Boorkt 0. 0. 6B 

6 . — 

euMafeiiee-inoiMw ill odeainBe-^eU FrotedonOomt 
IM, e. 276, The monthly subtisteDOO-SMOV 
under a 276 of Aot VIU of 1869 n^ust bo paid fo 
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advMioet therefore, where a debtor waa arreeted 
and enbr^tence-mon^ paid for January, bat no 
farther depoait waa mMe till 4th Tebroary, the 
■priaoner waa AaU entitled to hia diaohaige. In ra 
Kovoy Loll Doaa . Brouka O. CX 61 


7. — 


Apflieaiion - for 


Aiseharg^ on non^paynuni of ouhnalinH-mon^y--- 
PMUm /or di«€karao^iinl Procedure Code^ 
lH59^e* 278. Apriaoner waaarreatedon the3flthof 
December on a co. ao. dated the 24th of December, 
on which day the execution-creditor paid aabaiat- 
ence-money for thirty daya. Thia failing, on the 
2M of January, the priaoner made a fruitleaa ap- 
plication to tho Sheriff for more, and then appU^ 
to the Oourt for hia diacharge, upon which notiq^ 
waa directed to be given to the execution-creditor. 
Edit that no particular form of petition of dia- 
charge waa required from a priaoner applying for hia 
diacharge for non-payment of aubaiatence-money ; 
that Bubaiatence-monev muat be paid in advance 
by tho execution-creditor before putting a writ of 
Cfi. M. in force • that the diacharge by the Sheriff 
of a priaoner detained on a writ of co. ao. waa 
equally imperative on tho happening of any of the 
conlingonciea apecifiod in a. 278 of Act VIII of 
1869 ; and that on failure of aubaiatence-money 
the priaoner ahould bo releaaed, and further deten- 
tion of him by the peraoii in whoae cnatody he ia 
waa Illegal. SrhYKR r, Jaksssx. 

Bourke O. 0. 88 

6. . . . Non-paymaU of 

aybnHience-nimuy in odmneo^Ari Vlll of 1859, 
w. 278^ 278, A priaoner waa arreated on August 
4th, and commitM to priaon on the evening of the 
mmo day. Before hia committal, the execution- 
creditor paid into the handa of the Jailor a sum 
Buflicient for hia aubaiatence-money for twenty- 
aeven days, at the oatabliahed rate of 4 annaa per 
day. On tho 5th Auguat a writ of hakene eorpue 
waa applied for to bring tho priaoner up^ and on the 
6th a further aum of 4 annas was paid to the Jailor 
to cover any deficiency in the former payment. 
EM, that the requirements of a. 276, Act VIU of 
1850, had not been fulfilled, and that the jiriaoner 
was entitled to hia discharge under a. 278. Durr «. 
CoBFiuus . 6 P. L, & Ap. 78 

8. JIfode of poymeni 

of eubnetenee-money. On the 30th of September, 
the plaintiff, a detaining creditor, paid to the Jailor 
of the Calcutta JaU aubaistence-money for thirty 
tla]^, for a miaoner confined at the suit of the 
plaintiff, the Jailor then having a balance of 4annas 
over from the aubaistenoe-money for September. 
HM, that there was a sufiSoient compliance with 
n 276 of Act VIU of 1860. Haladbab Dit «. 
Axbixa CteABAXBOSB 6 B. la & Ap. 8 

10, Beftuid of ■ubaffltonoo- 

ttonoy— Aefeoaeof reyueet of ereiitor-^Bom, Act 
IV 9/ J865, Where the defendants were arrested 
though thelfunsif 'a Oourt in execution of a deoieeb 
but were releaaed at the request of the exeoution- 
^raditor before they had been sent to the civil jailp 
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it was kM that the execution-creditor waa en- 
Utled to a refund of the balance of i 


money advanced by him that remained in the 
Munsif 'a hands at tho time of his debtor's releaae. 
SilO of Act IV of 1866 (Bombay) waa not applicable 
to such a case. Ex park Kashinath Balal Ox 

6 Bom. A. 0, 84 

IL - - Bffeot of dieoharge of 

debtor — Non^paymeul of eubsUtenee-maney^ 
Fuiure arreet in execution of name decree, eged of, 
diaekarge on. The discharge of a defendant from 
confinement in jail, in conaequence of the plaintiff's 
failure to pay aubaiatcnce-monoy at the rate fixed 
by the Oourt, bars a accoml arrest and imprison- 
ment in execution of the decree. Api*iah CHXtry 
v.GHXNaADoo .... 4 Mad. 76 

BUB-BOIL B1GHT8. 

See Dtowari Tenure. 

I. L. B, 84 OoJo. 768 
«SfceLiA8E . I. li. B. 38 Oalo. 808 

See Mineral Riuhts. 

See Mines and Minerals. 

See Service Tenure 18 C. W. N. 188 

BUBBTANTIAL INJUBT. 

See* S ale in Bxec?ution of Decree— 
^ Settino ASinx Sale—Subbtantial 
Injury— Irreoulakitv. 

BUBBTAMTIAL QUEBTIOM 07 LAW. 

See Appeal to Privy Council— Cases 
IN WHICH AN Appeal libs ok not — 
Substantial Qubstion of Ijaw. 

See Question of Law. 

BUBSTTFUTIOM 07 BBEOUTOB IN 
FLAOB 07 BUPPOBBD LEGAL BB- 
PBBBBNTATIVB, 

See Bengal Tenancy Act (VlII of 
1885), 8 . 106 . . 18 O. W. N. 8 

BUBBTITUnON 07 NAHEB 

See Limitation Act, 1877, Sch. U, Amp. 
175A. . . 110.W.N.16e 

See SuBSHTOTioN of Paktiks. 

AppM, dbaU^ 

fEent e/. An application for the substitution of the 
ie|^ representative of a deceased ^ 

yiiadii more than six months after hia death, rlo 
notice of the apidicatbn was given to tho rmpond- 
ents and the Judge's attention was apparently not 
drawn to the fact that tho application waa 
ontoftime. Pdd, that the ex porle order grantfog 
the application did not preclude the respondent 
from nSng at the hearing that the appeu should 
abate, m it waa open to tho Court to go into 
that queatioii. Tbipuba Sundau Dm » D^ 
fiffWA Mobun Roy (1906) 11 0, W. N. 886 
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SUBBTITXJTIOZr OF PABTZBa 

Ste Mortoaois . 18 O. W. K. 787 
See PABTisa— S ubstitution of Pabtiis. 

SUB-TENANT. 

See SuPiBiOB Landlord. 

LL.&86Galo.S06 

BUOOBB8ION. 

See Adverse Possession. 

I.II.B.S7AU.486 


See Civil Procedure Code, 1882, s. 216A. 

I. li. B. S7 AIL 874 

See Civil Procedure Code, 1882, ss. 278 
AND 283 . I. L. B. 81 AIL 464 

See Converts. 

See Court Fees Act, s. 7, Sen. I. 

I. !«. B. 87 AIL 447 
See Criminal Procedure Code, 1808, ss. 
87,8 Hand89 . I.II.B.87A1L678 

See Cutchi Memoks. 

I. L. R. 80 Bom. 197 ; 870 
See English Law— Primogeniture. 

OBom.O.C.178 


See Hereditary Offices A(.t (Bom. Act 
111 or 1874), ss. 4, 5. 

I.L.B.86Bom.470 


See Hindu Law. 

LL.B.81Calo.S84 
I.L.B.86A1L 118;478 

l.l..B.89Boin.91 
^ I.L.B.87A11.90;681;634 
I. L.B. 88 Calo. 187; 847; 807; 846 ; 468 
L L. B. W Bom. 607 
10 0. W.N.96;610s80B 

See Hindu Law- 


Custom— Inheritance AND SUCCES- 

SIC/N; 

Endowment— Succession in Manage- 
ment; 

Inheritance. 

Stridhan . I, Ii. B. 88 Bom. 468 


See Inheritance. 

See Joint Property. 

X.L.B.87A1L168 
See Landlord and Tenant. 

10 0,W.B.17 
See Mahomedan Law— Debts, 

I. L.B.4Galo.l4a 
LL.B.4A1L 861 
1. L.B.7AU.888 
See Mahomedan Law— Inbsbitancb. 
See Malabar Law— Inheritance. 

See Marriaoe Settlement. 

lltuL Jar.KB.890 


BUCOBBBION-coiiM. 

See N.-W. P. Rent Act (XII or 1881), s. 9.. 

I. L.B.81 A1L61 
See OuDB Estates Act, as. 2, lO, 13, 14 
15Riid22 1.1.. B. 86 AIL 119; 898 
See OuDH Estates Act, s. 8. 

8O.W.B.801 
SeePABsis . • L Ii. B. 1 Bom. 606- 

LIaB. 8 Bom. 76 
Lli^B.4Bom.687 

1.1.. B.6Bom.606 
1. Lu B. 6 Bom. 161 

I. L. B. 11 Bom. 1 
l.L.B.88Bom.866;909 

f See Pleadings . 1. li. B. 87 All. 78 
See Practice . . 10 0.W. N. 880 

See Privy Council, Pbactigr of— Re* 
vivoB or Appeal. 

1.1.. B.81Calo.997 

II. B.81J.A.108 

See Provincial Small Cause Courts 
Act, Sch. II, Art. 28. 

1. L. B.87AiL6a8 
See Raj, Succession to. 

See Religious Endowment. 

Lli.B.88 0aio.689 

See Salhrttb, Law applicable in. 

LL. B.19Bom.680 
See Spes Suucessionis. 

See Succession Act. 

alterizis oonrio of, by 

Hindu law— 

See Compromise— Construction, En- 
forcing, Effbct of, and betting 
ASIDE Deeds of Compromise. 

6B.I1.B.8O8 
18 Moo. LA. 497 

shobait— 

See Hindu Law— Succession. 

saw.H.soo 


to foraign State- 

See JURIBDIOTION. _ 

l.L.B.86 0alo.77T 

toiatemrari mbkuxvari tenure— 

See Lease— Construction. 

Lli.B.80(Mo.88a 


to permanent teunre-r 


See Bnngal Tenancy Act, a 16. 

I.I 4 M 84 Gate. 841 

— torej— . 


See Hindu Law— Custom— Inhnbw* 

ANoi AND Succession. 

See HnvDU Law— Inhiritanci— Iv* 
FARTIBLI PeOFEBTY— IMFABTIBLB 

See Judgment or rim . 11 B Ji. B. 844 
UlfoX.-A.Si* 
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to recover profits of sir land in 

an undivided mahal— 

See Limitatioh . L L. B. 7 All. 848 

to set aside mortgages on the 

ground of insanitj— 

See Contract Act, a 12. 

I. L. B. 87 AIL 1 

totalukdari— 

See OuDH Estates Act (I of 1809). 

1. Nawab of Tonk— Pnwp^eai- 

iHre—Impariible estate — Speeiat family cantam — 
S/ect of Brilieh eetUesiuttU on tenure and its customs 
-^Kstates appurienani to Nawnbship of Tank — Orani 
ofviWtyts by Nawab as maintenance. Uefd, upon 
the eviticiice, that succossion to tho chiefahip of 
Tunk went, by apeeial family custom, in tho line of 
primogeniture, and that tho ownership of tho 
lands of tho ibtka in suit went with the chiefshij[k 
Ai^^nliiigly, tho title of tho n^spondeni, bcdiig m 
the elder line, was iiroftm^d to that of tho appellant, 
who was nearer in degree, //e/d, that the elTect of 
tho British settlemoiit of tho villages in suit with 
the appellant's father was not to create a frewh 
estate subject to the ordinary law of inheritance, 
but to (*f>ritinuc to the chief for the time being, os 
it were jure eoroniBt tho pniprietorship thereof, 
subject to succession by the said family custom, 
llio appellant being grantee from tho Government 
of a pension fund, part of an hereditary cash allow- 
anct^ originally graiunl to his father, and also 
grantiH^ of a village from his father for his siibsist- 
enco : //cAf, that, these grants being independent of 
each other, ami deriviHl from diiTcrent sources, 
there was no ground for putting the appellant to 
his election, and that ho was entitled to keep both. 
Muhammad Afzal Khan v. Ghulam Kasim Khan 
(1003) X.L.B.80 0alo.848 

B.O. L. B. 80 L A, 190 

8 Hindu Law — Dharwar district 

—Sister — Brother's widow. In the district of Dhar- 
war a sister is preferred as an heir to a brother’s 
widow. Rudrapa v. Irava (1004) 

LIi.B.88Bom.88 

8. Hindu Law— 

Hurali— Married sisUrs—Exdusive right daimed by 
Mundi as unmarried daughter to inherit her father's 
V^^yperty — Kanya — Maiden — Mitakshara — Vyava^ 
karamayukha—Aet XXI of 1850. A Vaghya (male 
fledicatcd to tho god Khandoba) hod three daugh- 
ters, one of whom was a MurMi (female dedicated 
to the god Khandoba) and two nuuTiod. After the 
yofya'a death his Mnrali daughter, who lived by 
puwtitution and had ohildron by promiscuous in- 
t^’Qurse, claimed her tother’s property as heir to 
the exclusion of her Butors under the rule of Hindu 
Uw that an unmarried daughter inherits to her 
^her before his married daughter. The first 
allowed the claim. On appeal by one of tho 
wndants (mairied ^ughten) the Judge varied 
w decree allowing the pkintii! a third share in 
w property. On second appeal by the plaintiff 


BUOOBBSZOH-eoiiAf. 

the appellate decree was confirmiHl. thont being no 
appeal or cross-objection by the defendants against 
that portion of tho ctocreo wherc*by the plaintiff was 
allowed to share her tother's pn>perty equally with 
her married sistepn. Heldt furthiT, that a woman, 
who in hep maiden condition becomes a pruHtitiit<*» 
being neither a kanya (nnmairiod) nor a kulastri 
(married), but being at the same time, notwith- 
standing her prostitution, a qualified heir as held 
in Advyapa v. Hudravn, /. L. if. 4 Honi, 104, would 
bo entitled to succeei 1 to her father's pn»piTty only 
in default of either married or unmarried daughters. 
Tara v. Krishna (1007) . L L. B. 81 Bom. 496 

4. - - - Hindu law — 

Compdition between full sister anti half. brother's son 
— Mitakshara — Sister's plaee. in the line of heirs - 
Vyavahara Mnyukha, views of, on the point — Value 
of the. eommeutaries of Bttbimbhatlti and Nawtn Pan- 
dita — Conflict betmm Mitakshara and Vyavahara 
Mayukha — Rule ns to harmonising the difference. 
In ciUMts governed by tho Mitakshara, a Mstcr Minii*s 
in as heir to a deceased Hindu immeiliately after 
the grandmother, so that. w)ien« the competition is 
biftwcen^ her and a half-brother's son, the latter 
being higher in tho line among heirs H])eciliea11y 
mentioned in the Mitakshara, is f•lltitlod to pn^fer- 
em^e over her as heir, though it would In* othtTwiso 
in easps governed pimply by I hi* law' of the Vyova- 
hara Mayukha. Tho interpretation put by U'bst- 
KOFC, C.J., upon Bulambhatta's texts in Sakharam 
Sadashiv Adhikari v. Sitaluti, I. L. H. 8 Bom. 85»% 
commented upon and dissi*nlHl fwm, exifcpt in 
cases where the Vyavahara Mayukha alone is appli- 
cable. Rudrapa v. Irava. I. L. R. 28 Bom. 82. ex- 
plained. Per Chanda vakkau, J.- The commentary 
of Balambhatta on the Mitakshara is not n^gariliKl 
in this Presideney as an authority to be accepted 
in the intcrpndatioii of tho former work without 
question. ’J'hese observations apply more or less 
to Nanda Pandita also. It is a well established 
rule of tho Bombay High that where the 

Mitakshara is silent or obscure, the Court must, 
generally spsaking, invoke the aid of tho Vyava- 
hara Mayufdia to interpret it, and harmonise both 
tho wor^, BO far as that is reasonably possible. 
Bhaqwan V. Warubai (1008) 

I. L. B, 88 Bom. 800 

6. ■ Hindu Lav^ 

Mitakshara — Stridhan — Maiden's stridhan- -Prior- 
ity between maternal grandmother and father's 
mother's sider. Under tho Mitakshara, the father’s 
mother’s sister is entitled to succeed lo the stri- 
dhan of a maiden in prefcpenec to her matoma! 
grandmother. jANaLUBAir. Jktha Appaji (1008) 
I. L Bw 88 Bom. 409 

0, — - — Hindu Low— 

MMor inheriting to her son takes a limited estate. 
Under tho Hindu I^w applicable in Bombay a 
mother succeeding as heir to her son takes a limited 
estate. Vbijbhukandas v. Bai Parvati (1007) 
I.Ia.B,88BonL86 

ij^ - Hindulaw—Mi- 

tak^ra— Adopted son— Adoptive motkeg entUUd 
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to weeud in prtftmnu to adoptive father. Under 
the Mitakehara echool of Hindu law the adoptiTe 
mother is entitled to sucooed in preference to 
the adoptive father* to a son taken in adoption. 
Avandi V, Habi Suba(1909) 

I. L. B. 83 Bom. 404 

6. Mahomedan Law— ^Ata hraaeA 

•^Deaundavie of paternal vndee and aunU-Stir^ 
piUd euccueion. The heim by consanguinity under 
the Shia law of inheritanoo fall into three eJassea 
In the first class are* first the parents* and 
•secondly children and other lineal descendants. 
In the second class there are first grand-parents 
and ascendants and secondly brothers and 
sbters and their descendants. And in the third 
class come paternal and maternal uncles and aunts 
•of the deceased and his parents and their de- 
scendants. Succession in tne third class, like that 
in the first and second class is per etirpee and not 
per capita. Aga Sheraltj v. Bai KuiiSUM 
Khakam (1008) . . L L. B. 88 Bom. 640 

axrooBBBioir act (Z of iseo). 

See Administbation Bond. 

10 O. W. N. 678 

See Converts . I. L. B. 10 Mad. 68 
L la. B. 80 Bom. 68 

^ ' as. 8 and 8— iftnor. The definitions 

of ** minor ” and ** minority *’ in the Succession Act 
do not apply to cases in which a person enters into 
a contract on his own behalf* and not in any ropro- 
sentativo character under that Act. Sultan 
C iiAND V, Smyth 

18 B. la B* 868: 81W.B.881 

aa. 8, 178. 187. 860. 

See Evidence . I. L. B. 88 Calo. 710 

■ — ■■ ■ ■■ ■ - a. 4^ 

See Divobce Act* a 36. 

6 B. L. B. Ap. 8 
I. la. B. 6 Oalo. 867 
I. Lb B. 8 Had. 18 

See Husband and Win. 

8B.L.B.878 

l.L.B.lOalo.886 

L Operation of see- 

iion^EighU acquired before ptminq of Act. The 
provisions of a 4 of the Succession Act are prospec- 
tive* and leave rights unaffected which had already 
been acquired before the Act passed. Sabxies v. 
foOBONOMOYEB DoSSBB 

LL.M 6 0alo.784: 8 0.L.B.76 

8 . - , , , Jlfamed tooman. 

iiahHity of— Separate eatate—Beetraint on anticipa- 
tion— Huiband and wife— Married Women*e Pro- 
ftrtjf Act {111 of 1874)9 ad. In a suit against a 
husband and wife* and the trustees of the wife’s 
* maixiage settlement on two joint and several pro- 
missory notes given hy the husband and wife after 
their marriage* but before the passing of the 
Married Women’s ^pe^ Act (III of 1874)^ the 


BXrOOBBBION ACT (Z OF 1866>-e0iifd. 

4— conelii. 

plaintiff sought to render liable property settled on 
Urn marriage upon the wife for her separate use 
without power of anticipation. The marriage was 
contract^ after the passing of the Succession Act 
Hddf that a. 4 of that Act dul not prevent the oper- 
ation of the clause in the marriage settlement in 
restraint of anticipation. Held* further* that s. 8 of 
the Married Women’s Property Act* 1874* does not 
ap^y to oontracts made before the passing of the 
Act Senibh : per Gouoh* O.J . — If the contwt had 
been made after that Act came into operation* the 
plaintiff would have had a remedy against the wife’s 
sepmte estate* notwithstanding the clause res- 
training anticipation. Petebs v, Manuk 

18B.L.B888: 88W.B.176 


8i and a. 4A—Hueband and mfe— 

Parties with English domicile married in India— 
Succession to moveable property, H M, n British 
subject having his domicile in England* married in 
Calcutta* in April 1866* C* a widow* who at the 
time of the marriage had also an English domicile. 
G* after her marriage with H Jf* became entitled as 
next of kin to shares in the moveable properties of 
her two sons by her former marriage : these shares 
were not realuM nor reduced into possession by 0 
during her life. C died in 1872* leaving her hus- 
band* but no lineal descendants. In March 1874* 
H M filed his petition in the Insolvent Court, and 
all his property vested in the Official Assimee. In 
April 1876 letters of administration of we estate 
and effects of 0 were* with the consent of E Jf* 
granted to the Administrator-General of Bonj^ by 
whom the shares to which C became entiUed as 
next of kin of her sons were realised. In a special 
case for the opinion of the Court under Ch. Vll* 
Act VIII of 1869 : — Held* that the domicile of the 


parties being in England* the English law was to 
be applied* and therefore the Official Assignee as 
assignee of the estate of H Jf* was entitled 
to we whole fund realised by such shares in the 
hands of the Administrator-General. S. 4 of the 


Succession Act does not apply in respect of ^ 
moveable property of persons not havi^ an Indian 
domicile. Miller v. ADMiNisTBATOB-GmiBBAL of 
Bengal. . L L. B. 1 Oftlo. 418 


4. > ■ ■■■ ■ Marriage— Eus* 

band and wife—lhmieileSuceeseion to property. A 
person with an English domicile marrying a wife 
with an Indian domicile is* on her death* entitled 
to inhmit the whole of her moveable properly fe 
tto exedusion of the next of kin. Ss. 4 and 44 of 
the Succession Act do not affect the law of succes- 
sion* but rdato to the immediate effect of manw 
on moveable piopertv belonging to either of the 
married persons* and not comprised in an ante- 
nuptial settlement Hill r 
Gbnbbal of Bbnoal • Z. Bi M CWe. 606 


— 2.6. 

See FomN State. 


LZaMOnlOilT 
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BVCCB8810N ACT (Z OF 1866)— eonftl. 

and a. 10— 

See Domioili • I. Ii. B.4 Oalo. 106 
- M. 90, 29, 100— Fe^iftoiieAtjM coafem- 

hy the Act are Intimate relatiimehipe only-^ 
Gift hy vriU of the reetdue to eueh ehariiiee as the 
trustees may think deserving^ is good. The Succee- 
Bion Aot (X of 1866) contemplates only those rela- 
tionships, which the law recognizes, that is, those 
flowing from a lawful wedlock. The gift, by will, 
of the residue to ** such charities as the trustees may 
think deserving ” is a good gift, the objects being 
wholly charitable. Smith v. Masshy (1900) 

I. la B, 80 Bom. 600 

b.86— 

See Converts • I. L. B. 0 Mad. 466 
> - - B. 49- 

See Parnm . . I. L. B. 9 Bom. 76 

b.47— 

See Civil Procedure Code, 1882, s. 440- 

I. L. B. 81 Bom. 418 

B. 4 8— 

See Pardanashin Women. 

6 C. W. K. 606 

B. 46, lUUB. (g), (h)— 

See Will, Execution or. 

11 0. W. TSr. 894 

BB. 48, 64— 

See Will— Validity or Wn.L. 

1. la B. 7 Mad. 616 

B. 60— 

See IViLL— A ttestation. 

See Will— Signature. 

B. 61- 

See Will . I. L. B. 90 Bom. 680 
B. 64- 

See Will— Construction. 

I. L. B. 4 Mad. 244 

_ B. 66— Will of a Jew^Eevoeoiioa of 

mu— Lawful ydygamous marriage. The will of a 
Jow, made subsequently to his first marriage, but 
pnviously to a second marriam in the lifetime of 
his tet wife, hdd to be revoked by such second 
marriage under s. 66 of the Succession Aot 
Gabriel v. Mordakai . I. L, B. 1 Oalo. 146 

BB. 66, 67- 

See Hindu Law, Will. 

L la B. 80 Mad. 860 

b.68— 

dee Probate— O r what Documents 

GRANTED . . 1, Ii. B, 90 Oalo. 81 

See Will— Attestation. 

10.W.M.:496 


anOOBBSlOB aot (Z of 1666)-e(mld. 

— 68 — 

See Will — Construction. 

l.L.B.16Mad.448i 

B. 76- 

See Will — Construction, 

1. la B. 6 AIL 688 

B. 78— Will— Appointment by' 

general bequest— Pofser created subsvguerdiy to 
the wiU^ivil Procedure Code {AcX XI V of 1882). s. 
527. ease Aaied under. A general power of ap- 
pointment may be well exercised by a will executed 
previously to the creation of the power and that 
too by a mere residuary gift Dinskaw Sorabji* 

V. DiNSHAW SOBABJt(1907) 

1. la B. 81 Bom. 479 

a89- 

See CoMPROMiSB . 1. la B. 81 Mad. 474 

See Hindu Law— Widow— Power op 
Widow— Power or Disposition or 
Alienation . 6 0. W. N. 800* 

See Hindu Law— Will— Gonstruotion 
or Wills— Estates Absolute or 

Limited . 1. la B. 94 Oslo. 646 
L la B. 99 Bom. 889 

BS. 89, Ill- 

See Hindu Law • 1. L. B. 86 Calo. 896: 

BB. 89, 111, 116, 117- 

See Hxindu Law. 

L L. B. 88 Calc. 847; 1809 

; B. 84 — WiU — Construction of documehi 

— Devise to ^'eldest son and to his lawful male children 
according to the law of inheritance "-Marriage- 
Marriage between ChrUAian and Mahmnedan per- 
formed according to Mahomedan rites. Thomas 
Skinner, domiciled in the North-Western ProvinccH, 
and the owner of considerable landed property, 
died in 1806, leaving a will, made on the 22nd of 
October 1804, i.e.. before the passing of the Indian 
Succession Act % which, amongst other disposi- 
tioi^ it was provided that-—** my private zamiii- 
dori, presented to me by Government as a rewanl 
for services rendered during the rebellion of 
1867, as well as all villages, houses and other 
proj^rty added by me from time to time to the 
original grant may at my demise descend to my 
oldest son, Thomas Brown Skinner and to his law- 
ful male children acooniing to the law of inherit- 
ance. In the event of my oldest son Thomas Brown 
Skinner dying without lawful male children, the 
above-mentioned private zamindari, ei cetera, shall 
desoend to my next male heir, and should all my 
sons die without lawful male children, the zamin- 
dari, et cetera, shall descend to my female children 
or in the event of their death, to the female children 
bom in wedlock of my sons in succession.** Hdd, 
that the construction of such a will was not 
governed by English law or by the provisionB of 
the Indian Succession Act, lA6, which was not 
retrospective ; but tho will was to bo construed, aa 
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SnCOBBBION ACT (3C OF IBeBl-HSOfOd. 

■. B4— eoiieU. 

won IauI down by tho Privy Council in the case of 
Bnrimo v. iJ Jfoo. 1. A. 277, according to 
}irindp1ca of juatice, equity and good conacien^. 
•So construing tho will and having ivgaid to the cir- 
-cuniatancea of tbo family, at the time of its execu- 
tion, the testator must not be taken to have in- 
tended to confer an absolute estate on hia oldest 
son, but that his sons who should acquire the pro- 
perty should have a life estate only, and that the 
absolute estate should devolve upon tho oldest son 
•of tho ttHutator who should be entitled to the ]^- 
perty for life and should leave a son surviving him. 
Sttfdaty of 8iaie v. The AdminiMnAofOeneral of 
BtangrA, t B. L. B. 87 0, C„ Abraham v. Abraham, 
P Moo. 1. A. 193, 199, BroughUm v. Pogone, 12 B. L, 
R. 74, referred to. BembU: That a marriage cere- 
mony performed acconling to Mahomedan rites 
between a Christian man and a Mahomedan 
woman can create no valid marriage between the 
nartics. Richard Itoss Skinner v. Duroa Pra- 
sad (1004) . I, la B. 81 All. 889 


8.90- 


8ee Will— Construction. 

I. laB. 80 Mad. 488 
0 0. W.M. 881 

— 8,91.- 

See Will— Construction. 

1.L.B.0A11.888 


See Native Christians. 

1 L. M 81 Bom. 85 

IiUeMate and teMa^ 


maitary suecession— Native Chrisliano— Converts 
from Hindu rdigiot^oini famUy^o-pareenership 
^Inheritanee. Tho Indian Succession Act (X of 
1866) docs not alTect rights of co-parccncrship as 
between those to whom it applies The purpose of 
that Act was to amend and define the rules of law 
ap^cablo to intestate and testamentary succession. 
It u with the devduiion of righto on intestacy that 
the Act deals. It does not purport to enlarge the 
■category of heritable property. S. 03 of the Act 
actually recognises a joint tenancy with the right of 
survivorship^ Navroji Manoekji Wadia v. Peroz- 
bat, L L. R. 23 Bam. 80, referred to. Francis 
Qbosal V. Gabri Ghosal (1906) 

I. la B. 81 Bom. 86 


8.94- 


8ee Will— Construction. 

LIaB.90Mad.488 


BUOOBBBION ACT (Z OF lP06)-co8lA 

8 . 90— eoneU. 

and other daughters him surviving, llie daut^ten 
of the deceased legatee claimed tne property as the 
lineal descendants of the testator, contending that| 
although 8, 96 of the Indian Succession Act did not 
apply to tho case, it should be held to govern it hp 
analogy, as affording a guide to justice, equity and 
good oonscionco : Held, that the words vmod in ^ 
will must be construed as moaning “ heirs," and 
that the provision contained in s. Cil of tho Indian 
Succession Act could not bo extended to such a 
case. Ramamirtham v. Ranganathan (1900) 
LL.B.84Mad.800 

8. Hindu Will* Ad 

{XXI of 1870), M. 2, 3--‘Lap$ed kgacy-^Lapae of 
gift to tedator's lineal deecendanl^Brobate and Ad- 
mlnUtnUion Ad ( V of 1881), s. 131. A testator, by 
his wiU, dated the 22nd April 1878» gave a legacy 
of R5,000 to his son’s daughter J, to be paid to hw 
out of a certain sum owing to tho testator by tiie 
Rajah of Bettia. Tho testator died on the 2nd 
February 1881, and J in October 1870 ; tho monev 
duo by too liajah of Bettia was realised on the 7th 
December 1884 J left an only child B, who was 
born before tho death of the testator. B sued to 
recover tho legacy left to her mother ; the defence 
was that tho legacy had lapsed. Hdd, that J was 
in point of law, within the meaning of a 96 of toe 
Succession Act, a person in existence at tho death of 
toe testator, because a lineal descendant of her's 
survived the testator. Jitu Lal Mahata v. Binda 
Bibi . . . . I. L. a 10 0810.649 


8 . 90 — 

Bee Hindu Law— Will— Construction 
OF Wills— Phbphtuitibs, Tbuots, Bi- 

QUBSTSTO A CLASS, AND REMOTENESS. 

I. Ii. a 8 Gala 167; 087 
I.L.ai5Bom. 880 ; 068 
I.L.B.10Bom.499 

8u Will— Construction. 

L L, B. 4 Oalo. 070 

Applicaiion of sedion 

— Feried intends. Semble : S. 98 of the Succes- 
sion Act applies only to vested interests. Maseyx 
V. Fbbousson . L Li B. 4 Oalo 894 

88. 98—108— 

Bee Hindu Law— Will— Construotioh 
O f Wills— Pebpetuities, Trusts, Be- 
quests to A Class, and Remoteness- 

. — 8 . 101 - 


1 , 8.00— Hindu law— Bsgueri to 

daughter and her eons from generation to gmteralion 
— 7’estofor pre-deeeased by Updee who left daughters 
— Lapse of legacy — Bueeession Ad {X of 1866), 
ss. 92, 96. A Hindu testator, who had no male issue, 
bequeathed certain real property to his eldest 
daughter and her sons, from generation to genera- 
tion. The legatee,who had daughters, pro-deceased 
the testator, who then also died, leaving a widow 


Bee Perpetuities, Rule against. 

I.I,.&90Beiii.:8U 

att Wn* . Ii. B.:.aO|Boiii.S477. 


Su Wnir-Coitanooxm 


LIb&81lCi4.nT 
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SUCOEBBION AOT (X OF 18e6)--eoiifA 


■.lOB- 


8u Will— C osBTBUcnoN. 

1. LB. 16 Mad. 448 
6 C.W.K.891 
L LX 80 Mad. 588 


- a. 106- 

8 et Will— Construction. 

L L B. 6 AIL 688 

— 8.107— 

8 tt Reoistration Act. 

I. L B. 80 Bom. 804 


a. Ill— coneM. 

24 IK. A 395^ BhiMwini Dehya^ v. Peary Lai 
Sanyai, 1. L. R. 24 CaJlt, 64fi, Atui KriehtiaSarear 
V. SanyoBi Charan AVrar, 9 C. IK. N. 784^ Tha 
Court, following the pratrtice laid down in IMi V. 
Chukhan^ L. R. 24 L A. 78, left the quention, 
whether the gift is defcaiiiblo on either daughter 
dying without male iHHue, open. Under the Hindn 
l4iw an adopted 8on holdN the Name poNition aR a 
Ron bom aR rogardis inheritance from tho adoptiTe 
mothcr*H relatioiM. Raoha Fhorad Mullick v. 
Rani Moni Dasm (ItN)ft) . 10 C. W. N. 686 

— a. 114- 


a. Ill- 

See Hindu Law— Wili^--€on8TBuctiok 
OF Wills — Estates Absolutb ob 
Limited. 

See Hindu Law— WilIt-Constbuction 
OF Wills— S uBvivoBSHiF. 

LLX88 Gain. 668 
LX 8 I. A. IS 

See Will— CoNSTBuenoN. 

80.W.M.478 

aa. Ill, 116— HtiufB IoiiK-Wi«-47on- 

dmefum— diiMorify to adopt — BequeH to adopUd 
son — Authority to adopt dtdared invalid — Oifi over 
to daugkkra — Teataey or inteMacy — Nature of interest 
taken by each daugkter-^JDaughter with natural dkild- 
ren and daughter with adopted child — Preferential 
right to tnAeHt — Meaning of “ to whom and whose 
respective sans I give, devise and hegueath the same ** 
— Liniitation, wards of — 8uecession Act {X of 1885), 
ss. Ill, 116 and 117. 8. Ill of the Succoiiaion Act 

only applicB when the prior hequest Ir capable of 
taking effect and is not ab initio void, if a bequest 
has failed ab initio, h. 116 applies. A testator by 
his Will authoriHed adoptions in a manner which, 
in a suit brought by tho adopted son, was held to 
bo invalid under the Hindu Ijaw. The Will further 
tlirooled that in case “ some of such adopted sons 
surviving his uifo and dying under the ago of 18 
years without leaving a son or sons, his executors 
should make over and divide the whole of the 
estate both leal and personal into and between his 
daughters in equal shares, to whom and their re- 
spocUvo sona he bequeath^ the Hamo.” Held, that 
H. 116 of tho Succ^on Act, incorporated in the 
Hindu WiUfl Act, applied and this constituted a 
gift over to tho daughters. That tho gift, a valid 
gift to the adopted sons, having failed, the daugh- 
ters became entitled to the estate abfKilutoly and 
in equal shares, and the words ** their respective 
sons ” in the above clause were words of limitation 
•and not words of purchase. Though under the 
Hindu Law a Hindu married daughter takes by in- 
heritanoe a limited estate, she takes an absolute 
estate under a devise by Will, unless her interest is 
curtailed by express words or by necessary implioa- 
tion. Bamoiami v. Papagya, /. L. R, 16 Mad. 
466, Lada Ram Jewan Lad, v. Dad Kotr, /. L. A 
24 Cade. M16, Kaduny Koer v. Lachmiu Pershad, 


8r.e Hindu Law — Wili^— Construction 
OF Wills — Bequest for Immoral 
Consideration. 

I. LX 88 Mad. 618 

a. 186- 

See Hindu Law— Will— Construction 
OF Wills— Estates Absulute ob 
TjIMIted I. L. X 84 Oalo. 406 

See Will— Construction. 

I. L X 88 Bom. 774 

a. 188 — Legacy to person appointed exe- 
cutor — RdtuUal of presumption-’-ParU evidenee — 
Hindu jyills Act (XX / o/ 1870), h, 2, 'Phe language 
of s. 128 of the Bumission Act is peremptory and 
leaves no room for a presumption, and it is not left 
to the Court to decide whether t he legacy is given 
to the person in his character as executor or not. 
Tho rule as to tho atlmiHHibiliiy of parol ovidenco 
to rebut the presumption, which may possibly 
upon the decisions obtain in England, has no force 
in this country where siicli evidence is inadmissible. 
pROHONO COOMAB (iHOSE V. AdMINIHTRATOR- 

Gbneral of Brnoal I. L B. 16 Cate. 88 
a. 166- 

8ee Hindu Imw — Will— Construction 
OF WiiJ-8 — Pkrpbtuitibs, TrustSp 

Bequests to a Class, and Remote- 
ness . . I. L. R. 20 Bom. 460 

See Will— Construction. 

1. L X 16 Mad. 446 

- a. 178- 

See Administrator. 

I. L B. 87 Bom. 106 

^ee Executor • I. L X 87 Bom. 881 

See Parties — ^Parties to Suits— Exe- 
cutors . I. L X 18 Bom. 681 

See Probate— Power of Hiuh Court t<» 
ouant, and Form of. 

l.LX0Bom.46O 

aa. 178-187- 

See Probate— Effect of Probate. 

— a 181- 

See Administration. 

I. LX 80 Bom. 807 
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DiGUtsi or OAsn 


BUOOSSSIOlf ACT (X OF 1866)-4 MiIIi 


1.182- 


8te Pbobati— T o whom oeaot^ 

7 B. Ik B. 668 
I. tkB. 16 Mod. 860 


a.187- 


Bvoomnov aov ol of iBuy-tMU. 


«“^“"'“"“TLE.S6Bo«.2e7 
• See CsETincATi of ADMirarRATioH— 
EmcT Of CHtmiOAT^ ^ ^ ^ 

8U PbOBAH— JUMBBWWOK W P*®”™ 

CA8U . . tlkE.14CWo.87 

at» BjUfBS8«OTAiaV« 

FBBSOM • , L III B« 14 Modi 40* 

.... WM—ApiUealiai It 

I 4^ <o. uttn o/ oiwioWralfflii— Oroirf (tmtieil 

^ of thoiiU onneicdinMn*** ®* 

«•£& left by tho teetator wae g»ttJed^*V ^ 

triot J®d*8 to • l®8*t** *0 **“ t«**tor 

iHn w.kktf»i!d en *ilow*n«e for m^teoMicfc On 
.JS? the Wigh Court dfaeotod that the ktten 
be limited to the neUeB^n *>7^. 8"®**® 
o( that allowanoe only. But before letten 
in terme of the Kigh Oourfe order couM be 
h« the Dietriot Judge tho logatoe died aj>^ 
mently anotiier legatee to whom aleo the teetator 
Zi Sqwathed an *How«n» 
tioaglit a euit lor rowrow of the aama 
L in of the BucooMion Act wm no her to the re- 
aawrw ol tho plaintiffe clainL If • will ii once 
and probate or lottere of adadni^^n 
that would entitle anyone of 
Smut? one etkt"«ing under the u^ to obWnrtfel 

ta)???)ourt Rl«oftheSuooo«ionAotdo*not 

^tomfJate that every logatoe olaiming u^ a 
win dK^ have to obtain eoparate probate or 
of adminietration in ree^ of^ 
or a nortion ol tho oetato m order to b^titled 
to nSitain a claim lor the iegaw. 

ShKeot e. PBOSAUWA ^“8^ 

Me 187, 188— 

See PnoBATi— O pfomtiow to, a»d Rifo- 
oA.iouor.GBA«.^^^^^3^^j 
I.L.B.17 0nlo.872 


■.180- 


*“.rr^ttASor«ia 

M, 180, VIIL--ItUultt^--SAolpn- 


1. 190— eoNflU. 


minMlnifi^ 8 sued eome of the hein to e peno* 
goTinied the SnooeMion Aotp 1885, who died 
taiteetate, raoh heirs being in pois^on of a pect of 
the estate of the deceased, for a debt due to him 
the decesMd, and obtained a decree against snob 
perMons. In ezeontion of this decree, mperty 
belonging to the deceased was sold. Bnoie the 
sale-proceeds were paid to 8, Jf; an heir to the 
deceased, obtamed in the District Court letters ot 
administration to the estate of the deceased, and 
an order for payment to her of snch sale-prooeeds» 
Thereupon 8 sued R for such sale-prooeedo and to 
haTO the District Court's order directing paraent 
thereof to her set aside. Held, that, with reference 
to ss. 190 and 101 of the Snooeesion Aot, 1865, the 
deoree obtained by 8 against persons who did not 
le^y represent the estate of the deceased, and 
the prooerangs taken against such persons in eze> 
outionof snob deoree, gare 8 no title to the esle- 
prooeeds which formed part of the estate of the 
diseas ed , and the suit was therefore not maintain- 
able. Sum Nahdah v. Rimiok _ ^ 

1.L.B,4AU,1B8 

m. 190-818-^> 

8ee LnTTBBS of ADimriSTBATiov. 

i.aa4- 

8ee ItuomMACY • U B, L. B. Ap. 8 


8ee Fbomtb— AM iNDKBNTOf Bbboe jur 

Fbobati • I. Li Bi 4 Gala 688 


SI. 884-861- 


8€e Pbobati— Ofpobitioh to, and Bn* 

VOCATION OT, QbANT. 


Si 886- 


8ee JuDicuAL Commissionib, Assam. 

18 W. B. 494 

— - s. 887— AawsjdVwrfios of ygHSr-Pre- 

lokr-IMef to produce teBiamentary paper. The 
testator died in Calcutta, leaving a will, wher^ 
he appointed A, B, 0, and D ezeontom. D, m 
mother of the testator, had carried on busineso in 
partnership with the testator in Calcutta, and a 
oonsideraUe portion ol the testator's estate was in 
India. A renounced probate, and the will was 
proved in Bngland by B and C, who sent .thm 
agents in Calcutta an ezssmj^lSoation of the wUl 
for the purpose of obtaining a grant oi 
letters of adm^tiation to the estate jnBidia. M 
anapplioation by 

to brinn the ezempUtotion into Oourt with a tiew 
to oMSnliig probata ttarod 
f n i pWflkktbm WB. aa imtnimMit uUaA 
would ofdro to bo pwdiio.d m te ..W , Bmpi^ 
liooAot. 
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SaOOBSBIOlT ACT (X OF 1866 )-€<mltl. 


BUCCBBBIOir ACT (X OF 1866 )-eofi«rl. 


8u Rboiivib . I, L. R. 17 Bom. 888 
8.240*- 

<9ee LBTTBBa or Administratioit. 

I. U a 17 Bom. 688 
V I. L. a 24 Mad. 120 

See PROBATB — Power or Hiaif Court 
TO GRANT . L L. B. 24 Mad. 120 

8.242— 

See Administrator. 

I. Ik B. 86 Calo. 966 
12G.W. 11.802 

See Probatb— E rrBcT of Probatb. 

8 B. L. a 208 

88.242,267.260— 

See Administration Bond. 

I. li. a 88 Gala 718 
lOG. W.N.678 

a 244- 


See Probatb— Jurisdiction in Probatb 
Casbs . 4 C. L. R. 408 

a. 246— 

See Lbttbbs or Administration. 

I. la. a 26 AIL 866 

8. 266— 

See Exboutor • I. L. B. 21 Bom. 400 
a266— 

See Probatb— Administration Bonds. 

I. L. B. 7 Galo. 84 

8 Mad. Ap. 10 
4G. L. B.408 
1. L. a 26 Galo. 407 


88. 266, 267- 


See Administration bond. 

6 W. 62 
I. L. B. 10 AH 20 

8. 267— 

See Act XL or 1868. s. 21. 

I. Ii. a 6 AIL 248 
See Guardian— Liability or Guardians. 

I. L. a 6 Aa 248 

“T-:— — 8. WS—GmfU of leUen of od- 
wUh wHl amuxed^Pratiiee, Letters 
” ^ annexed may. nnder 

268 of the Snoeemion Act. be granted after 
ine expiration of seven clear days from the death of 
™ testator. In iho goodo of Willson 

LIi. B. lGalo .140 

8 . 261 r- 


See PaoRATB— AmiOATxoN ron Pbo- 
batb. Bia . L li. a 10 Mad. 468 

VOL. V. 


See Appeal— Cbbtificatb or Adminis- 
tration L L. B. 20 Galo. 246 

See Appeal— Prorate. 

I. L. a 27 Calo. 6 

■ — 8.264— 

See Reference to High Court — Civil 
Cases .1. L. B. 6 Calc. 766 

- — 8. 266— 

See Api'eal— Probate 2 G. Ij. B. 680 

— 8.206— 

Sec Right of Suit— Intestacy. 

I. L. a 18 Bom. 887 

a260— 

See Administrator. 

T. li. B. 27 Bom. 108 
See Executor . L L. a 1 All. 710 

See Letters or Administration. 

I. a B. 23 Calo. 678 

8. 280— 

See Administrator. 

I. a B. 17 Bom. 687 


- — - 8 182- 

See Administrator . 8 Bom. O. G. 20 

See Administrator-General's Act. 

I. a B. 26 Galo. 64 

See Civil Procedure Code, 1882. b.244. 

I. a B. 20 Bom. 88 

L Derrce. satis fac- 

tion of — Sbeeeutor — Administrator. Where a person 
obtains a decree against an oxccuUir or adminis- 
trator. he is ontitlocl to liave his decree satisfied out 
of the assests of the deceased, and s. 282 of the 
Succession Act docs not interforo with that right. 
Nilxomul Shaw v. Reed 

12 B. a B. 287 : 17 W. B. 618 

2. - ■ ■ Debt — Liability to 

pay caUs on shares is company. A liability to jiay 
calls is a debt within the meaning of s. 282 of the 
Succession Act. Asutio Banking Company v. 
VISOAS .... 8Bom. 0.G.20 


3, '^Judgment-creditor 

—Bzccation of decree — Might to assests in hands 
of Administrator^Oeneral ^Administrahr-OeneraFs 
Act {II of 1874), s. 35. A decree for money was 
obtained against a person who afterwards died 
intestate. Letters of administration to his estate 
were granted to tlie Administrator-General of 
Bengal, the decree-holder applied for execution 
of bis decree against the assets in the hands of tho 
Administiator-General. Hdd, that ho was entitled 
to have his decree satisfied out of tho assets of 
the deceased, although thoso assets were not suffi 
dent to pay in full all tho claims mode against 

the estate. Bemfry v. DbPbnnino 
meesMm. I. L. B. 10 GalfoOBO 


17 b 
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SUCCBSBION ACT (Z OF 1865)— eoiieU. 

8 . 888 — 

8u Admimistratob • 8 Bom O. O 80 
8. 881: 

M Hindu *’inolude8 8ikh— 

^mPkobatr and Administbation Act 
(V OF 1881) . 7 0. W. W. 895 

See Probatk— Power of High Court to 

GRANT, AND FORM OF. 

Z. L. B. 0 Bom. 458 

See Will— Form of Wnj* 

8 B.Ii.B.A«0.79 

1 Jaine-^'^HUnduV 

The term '* Tfindii ’* in r. 331 of Act X of 1865 
moans and includes a and consequently 

in matters of Hiiccession, .Tains are not governed 

by that Aet. Bachrrbi v. Makhan I^l 

I.L. B.8AU. 55 

8. Native Christiana 

•^Hindu law — Inheriianee. The Succession Act 
governs the succession in Native Christian families ; 
and since the passing of that Act such families have 
not been at liberty to adhore to the Hindu law of 
succession. IMd, that, if the family continued to 
observe the Hindu law of succession until the Suc- 
cession Act altered their rule of succession, the 
members of the family who were bom before the 
latter Act came into operation could not be de- 
prived of the rights acquired by them under the 
Hindu law. Ponnusami Nadan v. Dorasami 
Ayyan .... I. L. B. 8 Mad. 809 

8 . - ■ Native Chriatian 

^Apptieation under Aei XXVJI of J8B0 far rerti- 
fleate of adminiatraiion. Petitioner, a Native 
Christian, applied under Act XXyil of 1800 for a 
oertifioato of heirship to his deceasoil grandfather. 
The Civil Judge reused it on the ground that 
Native Christians are not ** Hindus within the 
meaning of the term as used in s. 331 of the Suo- 
eession Act (X of 1865), and therefore that they 
are affected by the provisions of that Act, and 
cannot proceed under Act XXVII of 1860. HM, 
upon appeal, that the order of the Civil Judge 
was right. In the maUer of the petition of Vat^ar 

4, and a. 8— Conusfls to Chriatianity 

from JSfMatsm— /fiAsftfanre— Sfvidence of euatom 
of inheritaneerjKoii eaate of fishermen. The In^n 
Buooesrion Act (X of 1865), and the rules of in- 
heritance preseribed by it^ a|mly to Hindus who 
have become Christians; and evidence to show 
^t they and the community to which they belong 
have retained the Hindu custom of inheritance, 
is inadmisBiUe. Daobii «. Paoottx San Jao 

I. la B. 19 Bom. 788 

" 81.881, 888- 

i 

dfsPBOBATi . Z.L.&‘810alo.ll 


BUCOB8BION OBBTIFZOATB. 

See Debt . I. L. B, 80 Calo. 986 
See Hindu Law. I. L. B. 85 Oalo 681 
Su Bight of Suit . 18 0. W. N. 509 
See Succession Cebtifioath Act. 

OOBtS of— 

See Hindu Law— Legal Necessity. 

XL. &36 Calo. 758 

BnCOB88IONOBBTIFIOATB ACT (VIZ 
OF 1889). 

See Appeal— Certificate of Adminib- 
TxuTioN (Act VII of 1889). 

See Bombay Civil Courts Act, b. 16. 

Z. L. B. 10 Bom. 877 
See CERTincATE of Administration- 
Act VII OF 1880. 

See Impartible Estate. 

X LuB.80Mad.464 
See Right of Suit • 18 O. W. N. 509 

X SnooeBBion Oertlfloate Act 

(VIZ of 1889), object of. — Sueceaaion certificate 
— ^The object of the Succession CortiBoate Act 
(VII of 1880) is to obtain the appointment of some 
one to give a legal discharge to debtors to the 
estate for the debts due, and not to have nice and 
intricate questions of law as to the rights of 
parties to the estate of the deceased decided on 
an apidioation under it. Gunindra Prosad v. 
JuGMiLA Bibi (1003) • X li. B. 80 Calc. 681 

8. ihiqairy under the 

Act — DebtCf exiatence of-^Payment of money due 
into Cpurt-^erHficaU in respect of the money ao paid 
^Praetiee, The Succession Certificate Act (VII ^ 
of 1880) is intended for tho protection of debtors, 
but this only means that where a debtor of a 
deceased person either voluntarily pays his debt 
to a person holding a oortificate under the Aet or 
is compelled by the decree of a Court to pay it to 
that person, ho is lawfully discharged. There is 
nothing in tho Act which either expressly or by 
necessary implication roquires the Court granting 
a certificate to hold an enquiry into the existence 
of any debt alleged by the person applying to bo 
due as a preliminary condition of the grant. The 
Court has merely to ascertain the representative 
title of tho applicant for the oertifioate and not 
the existence or non-ezistenoe of tiie debt The 
fact that the amount of the debt to recover which 
a cortifloate is applied for is paid into Court does 
not extinguish the debt or affect the neoessily of 
taking out the oertifioate under the Suooemn 
Owtieo.t.Aot(Vnof 1889). BaiKasbkF^ 
BBV Kvrii. (19M) 1 . 1 .B.E 8 Bool 110 

a yil]i«.0(mrUiAet(litd:j^ 

1 of 1880). Th. pwTWoB. «f ^ 

Ontificto Act .T^ to wit. In . *■■■»• 

Oonrt. B&nu AiduiiK 
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SUOOBSSION OEBTIFIOATE AOV (VII 
OF iseei-oMOti. 

SB. 1 (4), 7 {S'^-Derti/ieaU of aueeea^ 

fit o»~--€hvni ot eerlificaU opposed hy party seUing 
up a vfiU — Procedure — Hindu law. The widow of 
a deceased Hindu applied for a certificate of siioces- 
fiion under Act No. VII of 1889. In opposition 
to this application an alleged will of the deceased 
was set up, and it was proved that the deceased, 
being of sufficient testamentary capacity, had, 
shortly before his death caused a draft will to bo 
prepared, that ho had had the draft road to him 
twice and explained to him, that ho made it over 
to a person appointed a trustee under the will tell- 
ing him to have it faired out and brought to him 
for signature, but that he died lieforo this was done 
without having expressed any intention, except 
in one small particular, of Avishing to alter the draft 
so made. The (*ourt below found in favour of the 
will and dismissed the application for a certificate, 
i/sld, on appeal, that, although the lower court 
ought not to havo tried any question beyond that 
of the existence of the will, as the conclusion that 
the deceased had made a will in the tenns aUoged 
by the objectors was justifioil by the evidence, the 
application for a cortiheate was rightly dismissed. 
Jaxki V. Kallu Mal (1008) 

I. li. B. 81 All. 286 

— Bfl. 8 (2), 8 and 9 — C^rant pj certu 

ficaU--<Mer to, file seeurity-^Practice, Where 
a Judge acting under s. 9 of the Succession Certi- 
ficate Act requires security to bo furnished by a per- 
son to whom a certificate of Buccostdon is granted, 
the amount of the security should bo specified in the 
order and a ttmo should be prescribed within which 
the security must be furnished. SemhU: That s. 8 
of the Act cannot be applied to the case of the fixed 
deposit in a bank, such not being a security within 
the moaning of s. 3 (2). Gulraji Kunwabt v. 
Jaodbo Prasad (1906) . I. L. B. 28 AIL 477 

B, 4 — 

See Dkbt . I. L. B, 86 Calo. 986 
See Decree ex parte. 

I. L. B. 86 Ofllo. 767 
See Limitation Act, 1877, hen. II, Art. 
179— Nature of Application— 

Generally I. Ii. B, 20 Calo. 766 

1.11. B.20Bom.76 
See Parties— Parties to Suits— Fart^ 

NERSRIP, Suns CONCEBNINQ. 

1.11. ai8 0alo.86 

Su SUPSBINTENDENCX OF HlOlI Ck)URT 
— Givil Prooedure Code, 1882, a 622. 

I. L. B. 16 Mad. 464 

!• — ' ■ ■ ■ Certificate net 

neeeemry ineo far ae the deeru ie made tnforeeMe 
rnartgagedfjproperty^ M neeeeeary eo far ae 
deores impoeee pereonal lidbUUy. A deoM for 
tm enforcement of a mortgagee’s rights as against 
w mortgaged property is .not a decree for a 
, ” within &e meaning of a 4 of Act VII of 

1880; but it would be otfamrise with reference to 


SUOOBSSION OEBTIFIOATE AOT (VII 
OF 1889)— coRfd. 

8. 4— eolield. 

personal decree for the debt, and a oortificato 
will bo a condition precedent to such a personal 
decree. Fateh Chantl v. Muhammad Hahhah^ L L. 
R. Id AU, 259^ not fcdlowed. Palaniyandi Pillai 
a Vebrammal (1905) . 1. L. B. 29 Mad. 77 

2. — — -■ ■■ Cerfi/fcafs— Per- 

eoml decree — Suit for sale on a mortgage. S. 4 of 
the Succession Gertificato Act (Vll of 1889) limits 
the necossity of a certificate under the Act to those 
suits in which the Court is called upon to pass a 
personal decree against a debtor of a deceased 
person for payment of his debt **and duos not apply 
to a suit for a •vda on a mortgage.” Kanchan Modi 
V. Baij Hath Singh, I. L. 11.9 Calc. 336 ; Said Nath 
Das V. Shamanund Das, 1. L. R, 22 Cate. 143, and 
MoKtmcA Yusuf v Ahdur RohUn, I. L. R. 26 Calc. 
S39, followed. Fateh Chand v. Muhatnad Bakhsh, 
fmL.R.16 AU. 269 f not followed. Santaji Khan- 
derao v. Raoji, /. L. R. 16 Rom. 105, distinguished. 
NAWcaANo a Yenawa (1904) 

I.L.B.28Boin. 080 

I 8, ApjAieaiion hy 

I heir of mortgagee for supfUemcniary decree — Sucees- 
1 sion certificate, if ttecessary-^** Debt*'- ^Transfer 
I of Property Act {IV of 1832), s, 90. Where after 
I a preliminary decree hiul been msvilu in a mortgage 
I suit, the mortgageo died, and his sons got thom- 
selvos Biibstitiitoil on the record and an onlcr abso- 
lute was mode in their favour, but the proceeds 
of the sale of the mortgaged pro{iorty proving in- 
miffioient, they appHml for a piTHonai docreu for 
the balance under a 00 of the Transfer of Pro- 
i perty Act : Held (on a review of tho authorities), 

I that until tho applicants obtained a certificate 
under tho SiiccesHion Gertificato Act no such decree 
could bo mode in thoir favour. Satcadet Suxul 
a Sakhawat Hossein (1007) . 12 C. W. N. 146 

B.4(/)(a)- 

Se.e Limitation . I. L. B. 82 Calo. 126 

See Succession Ckutiftcatr. 

I. L. B. 88 Calo. 418 

B. 4 (7) (a) — Suit for account — DsM, 

recovery of. A suit for account is not a suit for 
the rei!Ovcry of a debt within the meaning of a 4 of 
the Succession Gertificato Act The plaintiff, us 
heir of a deceased |jorson, sued tho defendant, who 
was tho latter’s agent, fur an account Jldd, that 
ho was ontitleil to Judgment against tho defendant 
for an account without pnidiicirig a succcHsiuii certi- 
ficate. SaUrju Sahib v. Noordin Sahib, I. L. R. 22 
Mad. 139, referriNl to. Bisseswar Boy a Duroa. 
DAS Mrhaba (1005) . I. L. B, 82 Oalo. 418 

I S. 5— Succession certificate not to be 

questioned by any Court in subsequent proceedings 
bawd thereon. Where a certificate of Huccossion had 
! boon granted by a Court ompoworod under Act 
VII of 1880 to grant such certificate, it is not 
open to a Court before which such succession certi- 
ficate is product as authority to collect the debt 
oatmd tmuein to question the right of the Oonrt 

17b2 
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BUCOESBIOir OBBTIFEOATB AOT (Vn 
OF 1889)-ci0fifA 

> ■- 8. 6— coneU. 

which granted the certificate. Duroa Da8 v. Oullu 
(1906) .... I.II.B.S7AU.87 

.. 

Su Hindu Law . I. L. B. 85 Gale. 681 

a, 0, ol. {dy^Ouardian and Wards Ad 

{VIll of 1890)t 8. 27^Minor-^vardianr~-Su€M- 
sion eeriifieaie, A certificate under the Succoasion 
Gertificate Act (VII of 1880) can be granted to the 
guardian of a minor. Otddbehand Qumnaji ▼. Mdi 
Ghoirajit L L. R, 26 Bom. 623, diatinguished. Ex 
parts Mahadio Ganoadhar (1904) 

I. li. B. 88 Bom. 844 

M. 6, 7 and 9-~Summary proued- 

inff§~~^aeiiiona of disputed adoption notiohe deter- 
mined ffi such proceeding — Seenritp — Ouardiana 
right to certificate on lehalf of the minor^^'Chiardian 
and wrrd-~‘Minof^Pradice^Procedure. Questions 
arising under the Succession Certificate Act (VII 
of 1880) are to bo dotorminod by a summary pro- 
ceeding, f.&, hy a short inquiry loading up to and 
resulting in a rapid decision, in contrast with the 
lengthy inyestigation which may be required for 
tho more tardy determination of a regular suit. 
The nature of the inquiry must dejiend on tho cir- 
cumstances of each case. An application ly a 
guardian of a minor is not contcmplatod Ky a 0, 
cL (d), of Act VII of 1889, which only permits the 
petitioner, who claims the right for himself, to 
apply. I^oroonan application for a certificate 
under tho Succession G^ficate Act (VII of 1889), 
a. 6, questions of adoption affecting the right 
to the certificate were raised, which could not bo 
summarily disposed of : Held, that the Judge ought 
to haye decided tho primd facie right of tho appli- 
cant under cL 3 or cl. 4 of a 7 of tho Act, 
without waiting to decide the issue raised as to 
the adoption. Qulabghand Oamnaji v. Motx 
Ghatrajx (1900) . . 1. Ii. B. 86 Bom. 688 


8.7— 


!• Nature of inquiri 

Nummary inquiry— iJiml Procedure Code {Ac 
XIV of 1882), a 141, There roust bo an inquiry 
before a certificate is granted under the Succossioz 
Gertificate Act ; but the inquiiy is to be a summai^ 
one ; and, when a Judge has legal evidence bofon 
him on which ho comes to a proper conclusion, hii 
proceedings cannot bo set aside because they soon 
not to haye been of a very protracted nature. Suet 
a decision does not in any way bar the rights of the 
parties, nor does it establish tho right of thi 
party to the debt to collect wh^ the certificate 
u granted. Burri Krishna Panda y. BedMadrt 
Panda, /. L. B. 28 Cah. 481; Badha Bani Dose 
▼. Brtfidahttii Chandra Bosaek, 1. L. B. 26 Calc 
3S0; Smmma v. SMamma, I. L. R. 17 Util 
Sa,«MUalapa, I.L 
A 21 Bom, S3, rafarna to. Jiqbi Bhuk r Sni 
Au Nawab (1901) . 6 a W. V. 4M 


BDOCnsSIOB’ OSBTXnOAVB AOV (VZI 

or 1889 )-emi«il. 

8. 7— eoRcU. 

Si — - Succession eertC 

fUate—Certificate, right to-^-Tilk. In a proceeding 
under a 7 of tho Succession Certificate Act (VII of 
1889) the Court is bound to decide, though in a 
Bummai^ manner, tho question as to the right to 
the certificate, especially when there is a confiict 
between two parties. Baghu Nath Misser y. Pate 
Koer, 6 C. W. N. 846, distinguished. Hurri Krishna 
Panda y. Bakibhadra Panda, /. L. B. 28 Cak. 431, 
approyed of. Basanta Lal v. Parbati Koer 
(1904) .... l.l«.B.810alo.l88 
8.0. 8 O. W. B. 51 

8. 8. 7 (J) — Application for certificate 

to cdled debts — Objection as to status of family of 
deceased — Inquiry iseceasary. Where, on an appli- 
cation for a certificate to collect debts due to a 
deceased person made by tho widow, an objection 
was filed by a nephew of the deceased that he and 
the deceased wore members of a joint Hindu family 
and therefore no certificate could be granted to 
tbe widow ; it was hdd that the Court was bound 
to make some inquiry, not necessarily an exhaus- 
tive one, into tho facts sot up by the objector, and 
was not warranted in passing an order granting a 
certificate without making any inquiry at all. 
Balbiakuno V. Kundan Kukwab (1906) 

I.II.B.87A11.468 


See ante, as. 6, 7 and 9. 

See Supbrintbndxncr ot High Court— 
Ciyn, Pboobdurr Code, 1882, a. 622. 

L L. Bw 19 Bom. 790 

L ; — 88. 9 and 19— Order grontfngcerfifi- 

cate conditionally on the giving of security hy the 
applieant^AppedL When on an application for 
the grant of a certificate of succession under s. 7 of 
Act VII of 1889, tile Court passes an order con- 
ditioned on the imvious fiUng of security, such an 
order is not an order granting, refusing or revok- 
ing a certificate within the meaning of s. 19 of the 
Act, and no appi^l will lie therefrom.'* Bhagwani 
y. Jfamit Lad, LL.B. 18 AK 214, and Bai Devkore 
y. Idkhand Jibandas, /. L. B. 19 Bom. 790, fbllow- 
ed. Venhatasami Naik v. Chinna Narayana Nain, 
6 Mad, L. J. 28; Arya PxOai y. Thangamrned, 
I. L. B. 20 Mad. 442 ; and Badha Bani Dasni Y^ 
Brinddbun Chundra Basak, I. L. B. 26 Cede. 820^ 
referred to. Nannbu Mal r Gui^bo^IW) 

8. \.8.8ofAetXXIV 

of 1889 and rvde X of ruha framed (heremnder-^ 
Qenercd Clauses Act of 1868, s. 2 (i2)— Aosnf to M 
Oovemor, Vizagapatam, is a Dtstrict Judge vmhen 
s. 19 of the Succession Certificats Act and an appeal 
lies to the High Court ogainH his 
of inquiry in proceedings under Sucsss^ Gw 
ficaUArt. & 2 m of the General Otowai^ 
of 1868 defines a District Judge m the Judff ff ^ 
Principal dvil Court of Or4M duMMcm* 
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SnOOBBBION OBBTIFIOATB AOT (Vn 
OF IBBBj-eoneU. 

A B— eofieU. 

Under b. 3 of Act XXIV of 1830 and rule X of 
the ruleB framed theroundorp the Agent » the 
Jud^ of the Principal Court of Civil Jurisdiction 
within the A^ncy. The Agent is therefore a Dis- 
trict Judge within the dednilion in s. 2 (12) of the 
-General Glauses Act of 1808. The General Clauses 
Act of 1808 was in force in 1889, when the Suc- 
cession Certificate Act was passed and the Agent to 
the Governor, Vizagapatam, is a District Judge and 
the Court prosided over by him is a District Court 
as defined in s. 9 of the Succession Certificate 
Act. An appeal therefore lies to the High Court 
under s. 19 of the Succession Certificate Act 
from the older of the agent as from an order of the 
District Court. Cha^pani v. Varahidamma, 
/. L, R, IH Mad, 227, not followed. In inquiries 
undOT the Succession Certificate Act, the Court may 
decline to deciilo points which will involve a lengthy 
and complicated inquiry. BABiJUALicNnRimi Gubu- 
▼ABAJVN V. ChANDRASEKARABAJIJ (1008) 

l.]:i.B.81Mad.862 

SB. 10, IB— 

Set Appkai^ — Certivicatr of Aiimtnis- 
TRATioN . I. Ii. R. 86 Mad. 684 

a17— 

See . Court Frks Act, 1870, s. 26. 

I. L. B. IB Bom. 146 

A IB— 

See Special ob Second Appeal— Orders 

SUBJECT OB NOT TO AiTEAL. 

I. L. B. 17 Had. 187 

B. 80— 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. B. 17 Had. 167 

See SuBOBDiNATB Judge, Jurisdiction 
OT . 1. Ik B. 17 Bom. 880 

SnOCEBBIOH (PBOFEBrY FBOTEC- 
TIOH) ACT, 184L 

See Aot-1841— XIX. 

See Hindu Law— Inherit ange. 

I. lib B. 84 CalA 98B 

BUBDEB OOUBT. 

^ Heanlng of term— Aef 7111 of 1842 

— Grimtnol Procedure Code, 1881, a 19, Meaning 
of the term “ Sudder Oourt ’* as defined by Act VUI 
of 1842 and by a 19 of the Criminal Procedure 
OodA Reo. V. Vtanxatasyami 

8 Bom. 8nd Ed. 106 

** BUBDEB KHA J AHA.” 

— ^Moaning of term. The words “ sndder 

•kh^ana** do not neoesiarily mean a rental pa^Ue 
Government, but may mean a rental payable to 
thesamindar. Kales TabaDabu a Nittianund 
Bbaba 19W.&80 


BUDBAB. 

See Hindu Law— Adoption— Requi- 
sites for Adoption— Cersmonxba 

See Hindu Law— Adoption— Who mav 
OR may not be adopted. 

W. B. 1884, 188 
I. L. B. 1 Had. 68 
I. L. B. 8 Calo. 448 
I. L. B. 6 Had. 48 
I. L. R. 6 Bom. 684 
7 Bom. Ap. 86 
8 Bom. A. C. 07 
18 Bom. 804 
I. L. B. 10 Calo. 688 

See Hindu Law — 

iNHERlTANCE—lLLSaiTlMATB CHIL- 
DREN. 

See Hindu Law— Inheritance— Joint 
Property and Sijuvivorship. 

I. L. B. 4 Bom. 87 
I. L. B. 18 Calc. 161 
L.B.17I.A.188 

See. Hindu Law — Maintenance— Right 
TO Maintenance — Illkuitimate CinL- 
DBBN . 8 B. L. R. F, C. 1 

13 Moo. I. A. 141 
aB.L.R.P,C.16 
6 Had. 406 
I.L.R.8Mad.886;667 
I. L. B. 1 Had. 800 
See Hindu Law— Markiagb— Vaudity 
OR otherwise of Mahuiaue — Inter- 
marriage . 3 B, L. R. F. C. 1 

18 Hoo. I. A. 141 
I. L. B. 1 Calo. 1 
I. L. R. 15 Calo. 708 
I. L.B. 83 Bom. 898 

See Hindu Law— Partition— Right to 
Partition— iLLEGiriMATB Children. 

I. L. B. 18 Had. 401 
I. L. B. 86 Had. 489 

SUFFICIENT CAU8E. 

See Dismissal for Default. 

11 C. W. N. 480 

SUICIDE. 

See Abatement . . 1 Agra Cr, 81 

3 H. W. 816 

See English Law— Suicide. 

1 W. B. F. C. 14: 9 Hoo. L A. 867 

Attempt to commit suloide— 

Pentd Code, s. Sfn^lnlctUion-^Locue ptmiteuti^ 
E, with the intention of committing suicide by 
tlmwing herself into a well, ran to the well, where 
she was anested. She was convictxxl under a 309 
of the Penal Code of having attempted to commit 
Boioide. Held, that the conviction was illegal • 
Quebn-Eiifrbsb a Ramakka 


LL.B.8Had.5 
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BUVPi 

8 u Abatbkbht Of Sun. 

See ADMnnsTBATiou Bond. 

I. L. B. 88 Calc. 718 

See Attiubmbnt. 

I. L. B. 88 Calo. 688 

See BBNAmDAii • I.L. B. 86 Calc. 651 

See Bikoal Rent Act, I860, a 101. 

6 B. L. B. 569 

See Bengal Rent Act, 1860, a 102. 

19W.B.807 
88W.B. 207 

See Bengal Tenancy Act (VIII of 1886), 
SB . 01, 106, 163, 167. 

See Broach Encumbered Estates Act, 
a 10 . . I.L.B.6Bom.448 

See Civil Procedure Code, 1882, 
sa 11, 13, 30, 43, 373, 62a 

See Civil Procedure Code, 1882, ss. 
373, 374 . I. L. B. 80 Bom. 819 

See Civil Procedure Code, 1882, lu 424. 

I.L.B.86Aa880 
See Contribution, Sun for. 

See Court Fees Act, 1870, a 11. 

I.Ii,B.84 Calc. 178 
See Court of Wards Act, 1870, a 20. 

I. L. B. 18 Calc. 600 
See Dekban Agriculturists’ Rbuen 
Act (XVII of 1870), a 44. 

I.L.B.80BO1II.101 
See Dismissal of Sun. 

See Ejectment, Sun for. 

See Execution of Decbee— Affuga- 
TioN fob Execution and Power of 
COUBT . . I. L. B. 18 Oalo. 685 

I. Ii. B, 18 AIL 898 

See Executrix . I. I*B. 86 Gala 1100 
See Grant I. L. B, 86 Gala 478 
See Jurisdiction • I. li.B. 81 Had. 86 
See Jurisdiction— Suns for Land. 

See Ldotation Act (XV of 1877), a 14 
I, L. Bi 86 Galo. 984 
See Limitation Act, 1877, a 14 (1871, 
a 16) • .8 Agra 89 

I. L.B.lAa 97 
See Limitation Act, 1877, a 28 

LL.H86 Gala 1066 • 
See Ldotaixon Act, 1877, Sob. II, Art. 
84 (1871, Art. 86). 

I. Ii,B.lBom.868 
I. Ik B. 88 Gala 848 

See Ldotation Act, 187.7, Sob. II, Art. 
170 (1871, Art. 167)— Huiod from 
which liOaTATlON RUNB— WbEBE FBR- 
yious Spfucatidn mas been made. 

J. IkB,aG4la 886 


SUIT— eonftl. 


See Minor— Refresentation of Minor 
IN Suna 
See PABTiBa 

LL.B. 86 Gala 188 {619' 
See Pauper Sun. 

See Pensions Act, b. 4. 

I. L. B. 16 Bom. 781 

See Practice— Civil Cases— Opening 
Case for Defendant. 

Z. Zi. B, 89 Gala 88 

See Railways Act, sa 77 and 80. 

I. Ik B. 86 AIL 807 

See Res Judicata— ADJUD ioATiONa 

I.L.B.8GaIo. 840 

See Right of Sun. 

See Trespass . I. L. B. 86 Galo. 88/ 
See Valuation of Sun. 

abatement of— 

See Abatement of Sun. 

- adjustment of— ' 

See Arbitration— Reference or^Sub- 
MISSION TO ARBnRATlON. 

7G.W.ir. 180 

.... against publie offloer— 

See Civil Procedure Code, t882, s. 424 
I. Ik B. 89 AIL 667 

by or against Beoeiver— 

See Receiver. I. L. B. 80 Galo. 698- 

by mortgagee for poBBesslon— 

See Transfer OF Property Act, sa 67, 
111,116. . I. IkB. 81 All. 818 

change in form of^ 

See Plaint— Amendment of Plaint. 

See Varunch between Pleading and* 
Proof. 


oivil and politloalr- 


See Pbivt Council. 

LL.B.88Galo.819- 

for adjustment of aocounta— 

SeeArPEAL . I. L. B. 88 AIL 780' 

— . for adminlstrattoiip— 

See Hnrou Law— Bhvbbsionbb4 Ad- 
ministration Bun by. 

I.IkB.99Gala 800* 

See Letters Patent, Hmk Ooub®4 
1866, CL. 12 . LL. B.89Ga]a810* 

for administration of trust— 

See Civil 
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8II1T— eonfS. 

for arreorB of maintenanoe— 

See MAnrTiNANCB L L. 38 Bom. 60 
f or oompensatiozir- 

8 u Attachhbvt bbfork Judombnt. 

I.li.B.89 All.ei5 

for declaration of title— 

See Limitation Act, 1877, Sch. II, Art. 
120 . . I.L.B.dlAll.9 

for declaration of right to offi- 
ciate in hereditary office— 

See Jurisdiction or Civil Court— 
OrncES, Right to. 

See Right or Suit— Ofpicb or Emolu- 

MXMT. 

for a declaratory decree— 

See SFEciriG Reuee Act, s. 42; Pro- 
vincial Small Cause Courts Act* 
Sch. II, Arts. 13 and 31 ; Limitation 
Act, 1877, a. 20, Sch. II, Art. 148, 
Arts. 110 and 116. 

I. li. B.26 AIL 188 ;167: 816 ; 868 ;88a ; 606 

for falBe impriBonment— 

See False Imprisonment. 

I. L. B. 80 Calc. 878 

norland— 

See Jurisdiction— Suits for Land. 

for money charged on immove- 
able property— 

iSee Limitation Act, 1877, Sch. II, Art. 
132. 

See Mortgage— Sale or Mortgaged 
Property— Money-decrees ON Mort- 
gages. 

— for money deposited on current 

account— 

See Limitation Act (XV or 1877), ss. 19, 
20 ; Sch. II, Arts. 60 and 60. 

I.L.B.88 A1L778 

for partition of immoveable 

property- 

dee Civil Pbocedube Code, 1882, s. 306. 

LLkB.88 AIL 76 

See Contentious Suit. 

I. L. B. 88 Oalo. 668 

for pOBBOBBion— 

See Limitation Act, 1877, Sch. IL Art. 
14 . I. li. B. 89 Oalo. 867 

See Salh in Execution or Degrbe— 
Settino Abide Sale— General Cases. 

I. li. B. 89 Gala 688 


BITIT— eoafil. 

for poBseaslon by Judgment- 

debtor™- 

See Civil Procedure Code, 1882, ss« 
244, 683 . I. L. B. 81 AIL 864 

— for poBBCBsion of immoveable 

. property- 

dee Limitation .1. L. B. 80 Mad. 808 

See Specific Relief Act, 1877, s. 42. 

I. L. B. 31 All. 841 

for profits— 

See Lambardar and Co-snARER. 

I. L. B. 89 AIL 887 
See Agra Tenanci Act, 11 or 1001, 
s. 201 (J) . I. L. B. 81 AIL 863 ; 867 

for recovery of Joint poBBesBion— 

dee Civil Procedure Code (Act XIV or 
1882), 8. 630. 

See Court-fees Act, 1870, .^'cii. II, Art. 

17 . I. L. R 81 GaLo. 611 

dee Joint Propertv, Civil Procedure 
Code, 1882, s. 630. 

1. L. B. 86 AIL 168; 688 

See Malicious Prosecution. 

I.L.B.81Calo.408 

See SPKcinc Performance, Valuation 
of Suit, Appeal, Hindu Law. 

I. li. R 81 Caio. 868 ; 866 ; 487 ; 684 

for redemption- 

dee Mortgage, by conditional bale. 

I. If. B. 81 All. 800 

for rent in deposit- 
dee Bengal Tenancy Act, s. 140. 

IL G. W. N. 880 

for restitution of conjugal 

rights— 

dee Act XII or 1887, ss. 16, 18 and 10. 

I. L. R 88 Calo. 646 

dee Restitution or Conjugal Rights- 

. ! — . for share of feee— 

dee Jurisdiction or Civil Court— Feri 
AND Collections at Shrinks. 

dee Right of Suit— Office or J&iolu- 

MENT. 

for turn of worship of idol- 

dee Limitation Act, 1877, Sch. II, Art. 
131 . 6B.Ii.R868:16W.R80 
L R R 4 Gala 088 
I.Ii.B.8Galc.807: 10 G. L.R480 

fbr wrongful removal of attach- 
ed property— 

See Attachment, Effect or. 

I. RR 80 Mad. 807 
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BX7IT— eonfil. 

in formA pauperis— 

See Pavfbb Suit. 

institution of— 

See Limitation Act, 1877, a 4. 

liability of sons in suit by 

Ibther— 

See Hindu Law . I. L. B. 81 AIL 170 
maintainability of, in Oivll 

Oourt— 

See U. P. Land Rbvbnue Act, HI or 1001, 
a 833 [k] . I. Ii. B. 81 AIL 641 

on bond— 

See Contract Act, s. 16. 

1.1 1 . B. 8 IAIL 886 

restoration of— 

See Civil Prooedubn Code, 1882, ss. 98, 
00, AND 100. 

revival of— 

See Abatement or Suit— Snira 

I. li. B. 6 Oalo. 188 
See Limitation Act, 1877, Son. II, 
ARTa 171, 171A, 171B. 

See liiiMiTATiON Act, 1877, ^!on. II, Art. 
178 . . I, Ii. B. 6 Calo. 60 

I. L. B. 8 Galo. 420 

1.11. B. 6 Calo.l 88 
I. Xi. B, 6 Bom. 80 

See Parties— Substitution or Parties. 

title of— 

See Hiau Court, Jurisdiction of^ 
Calcutta— C ivUi. 

8 Ind. Jur. B. a 846 

See Practice— Civil Cases— Parties. 

I. Ifc B. 88 Calo. 870 

... — - to enforce registration— 

See Bbgistbation Act (III or 1877), 
a 21 . . . I. UB. 81 AIL 68 

See Beoistration Act (III or 1877), 
a77 . . I.I..B.80 0alo.688 

toreoover possession of immov- 
able property— 

SeeDoouMBNT • L L. B, 80 Oalo. 488 

to recover surplus sale pro- 

oeede— 

Sm Limitation Act, 1877, Son. n. 
Art. 20 I. Ii. B. 80 Calo, 440 

to set aside compromise— 

See Minor . . X. Ia B{84 Calo, 88 

f 

-. to set aside sale— 

See Moiiob . . I, L. B. 84 Calc. 787 


SUIT— eosM. 

valuation of— 

See Suits Valuation Act (Vn or 1887) 
a8 . . I.L.B.81A1L44 

withdrawal of— 

See Withdrawal or Suit. 

1. Motloe of revivaL BefoM a 

suit can bo lovived, notice should bo aorved upon 
tho opposite party to appear in support of the 
decree as originally made. Huro Mohun Mooxer- 
JBE a Mohendro Nath Chose 10 W. B 186 

8. Bight to revive suit— iei 

LI 1 1 of J800t j?. 2~-€%wl Procedure Code, 1850, 
e. J78, S. 2, Act LllI of 1860, rederrod to appeals 
and also to suits, and as the suit of the special 
appellant, which had been decreed in the Court of 
first instance, was dismissed by the lower appellate 
Court, tho special appellant was hM enlitM to a 
revival of his suit. S. 378, Act VIII of 1850, 
refers to applications for review of. juilment, but 
this was an application for revival of the suit under 
B. 2, Act LllI of 186(L Bunosurbdur Mundul 
V. Puddo Lochun Uoy . . W. B. F. B. 11 

1 Ind. Jur. O. B. 6 : Harsh. 88 ; 1 Hay 90 

a - Bevivalof suit by successor 

of Judge — Ex parte decree — Act X 0 / 7859, s. 
58. Where defonilants against whom an m parte 
decree has been passed by a Collector applied 
to his successor under s. 58, Act X of 1859, for 
a revival of the suit, diowing good and sufficient 
cause for that their non-appearance, and there had 
been a failure of justice, the successor was oompe- 
Icnt to alter or rescind his predecessor s decree 
according to the justice of the case. Bughoo 
Mohinbb Dosses v. Kasube Nath Boy Chowdhry 
Kashi Nath Roy Chowdhry v. Shabitrhb 
SooNDU^ Dossrb 10 W. B. 166 

4. EflEbot of revival— Act X of 

J859f s. 58. The revival of a suit under a 58, 
Act X of 1860, did not reopen the case as regards 
dl tho defendants, but only as regards the party 
who had applied to have his particular case re- 
vived and heard on the merits. Bbojonath 
SURMAH CHUCKEBBUTTy V. ANUND MoYBB DbBIA 

Chowdhrain • 7 W. B. 887 

6. Form of order for revival— 

Abjfsfnsnf— Civil Procedure Code (Aii X17 of 
J882). M. 555, 555, 577. The plaintiff died on the 
28th August 1883, and in December 1884 letters 
of administratiun to his estate was granted to the 
Administrator-General. The defendant died in 
June 1884, leaving a widow and one eon him 
surviving. By hie will he appointed two ese* 
entora. On the 3rd Febmary 1885 the Admin- 
istrator-General took out a Bummone to revive 
thesuit. Held,tiiat,notwitiiBtandiiigtii6pnvLJm 
of s. 366 of the Civil Ftocednre Code (XIV 011888) 
and of the Umitatinn AoiXVol 1877, it wie com- 
petent for a Judge In ohambetc to revive m 
enit by making an order lor abatement unte 
e. 860 of the Oodo, ooupled with an ccdic viidir 
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*8171!?— eontd. 

fl. 371 setting aside the order for abatement. 

Fulvaru V . Goguldas Vallabrdas 

L L. & 8 Bom. 876 

6 . Mode of revival — Bevival by 

BiUr-~€%vU Procedure Code, 1877. There is nothing 
in the CEvil Procedure Code to prevent a suit being 
revised as before it v'as passed by Bill, if the 
sinifder mode of proceeding is for any reason 
not available. Attekmoney Dosseb v . Hurry 
Dors Dutt I. L. B. 7 Gale. 74: 8 G. L. B. 867 

7. Suit for poBBeseion^-Iiimit- 

ation — Non-oecupaney raiyot — Specific Relief Act 
(/ of 1877), 9. B-^LimitfUion Art {XV of 1877), 
Art. 120 and Art, 142, Held, by the Full Bench 
(Prinsep, J., dissenting), that the period of limila- 
tion applicable, to the caso of a non-occupancy 
raiyat, who has been dispossessed from his hold- 
ing, otherwise than in execution of a decree, is 
either six or twelve years as provided for in Art. 
120 or 142 cf the Limitation Act (XV of 1877). 
The remedy indicated in s. 0 of tlie Specific Relief 
Act (I of 1877) is not the only remedy which the 
L(|gi8latiiro has provided for a non-occupancy 
raiyat, who has been dispossessed otherwise than 
in duo course of law*. Bhodoibati Charun Boy v. 
Luton Mondtil, 7 0, W, N, 2 IS, overnilcd. Tamtz- 
UDDiN V. Asbhub Am (1004) 

I. L. B. 81 Gale. 647 

8. . — .. Bestoration of Buit- -Limi- 
tation — Dismumal of euit—Adjoummml — 

Civil Procedure Code {Act XIV of 1882), m, 
J20, 10,3, 15a — Limitntian Act {XV of 1877), 
Nch. 11, Art, 103 — Notice of motion — “ Sufficient 
enuse'* — Practice, Where a suit is dismissed 
for want of prosecution an application for its 
restoration must lie made within 30 days of such 
dismissal ; and a notice that the application would 
lie made on a future date docs not prevent limi- 
tation from running. Khelter Mohan Sing v. 
Kj^ey Nath Sett, 1, L, R, 20 Calc, 8f)9. Where 
the long vacation intervenes to save limitation, 
flic matter must be mentioned on the first day 
after the re-opening of the Court — ^that is, the 
first day on which the (burt sits. Semlde: An 
appearance by counsel on the calling on of a case 
merely to ask for an adjournment is not such an 
appearance in the suit as will necessarily render 
ss. 102 and 103 of the Civil Procedure Code inappli- 
cable. Hinqa Biber u. Murea Bibbb (1904) 

I. L. B. 81 Galo. 160 

B.c.8G.W.ir.87 

8. Publio road— Bight of 

owner of aoll — Bight of evil — Parties-^ivU 
Pwedure Code {Act XIV of 1882), e. SO^Bight 
o/ uny^Tort^~T>anMgej9^1njunctionr-^Minof^ 
Cause of action. Whore a road has been dedicated 
for the use of the public, the owner of the soil, 
over which the road runs, is entitlod to exercise 
all rights of ownership so as not to interfere with | 
^e right' of way, which edsts in the public, j 
y^Bryof SL Mary Newington v. Ja/^, L, B, Q, B, j 
*7, referred to. When the owner of such soil is ; 
raponsible for keeping the road in order and in : 


I SUIT— eonld. 

good repair, ho is entitled to institute a suit fot 
damages and injunction against the destroyer 
of any work of improvement done to the road 
without proving special dnmage. A minor is not 
responsible for a t-ort committed by the manager 
of his estate, provided the tortious act was not in 
connection with the management of the estate. 
Mauaraj Bahadur Sinou r. Farksii Nath 
SiNOH (im) . I. L B, 81 Gale. 888 

10. Bet-off— ilf<(m/ainabi7»7j/ o/ suit 

•--Civil Procedure Code (Art XIV of 1882), ss. 

111 — Previous ntU — thniseion. to claim acl-of 
in the ftrevious suit in respect of the. sum due — ■ 
Effect of such omission — Cross suit. In a jirovious 
suit brought by A, against B, the latter had 
churned a sct-oif in n^spect of n portion of |.1io sum 
duo to him upon adjustment of Recounts lie- 
tween tho parties, and had omitted to claim a sei- 
oft in rGH)ieet of the rcinninder. In a sulMoqiieiit 
suit brought by B against A for the remaindei, 
the defonee was that tho Hjit was not maintain- 
able. Held, that B having elaitncd a sct-olT in 
respect of |>art of the cause of action in the 
pravions suit brought, against him, was debarred 
under s. 43 of the Civil Procrediire Coile from 
bringing this suit. Nawhitt Pattak t\ Mahrsh 
Narayun Lal (lOOo) I. L. B. 32 Galo. 064 

IL Suit for ooBtB incurred lu 

Griminal Gourt hamagrs, A suit will nr.t 
lie to recover tho ex|)eiiKes incurred by the 
plaintiff in proHcciiting Ihodofandaiit in a Crimi- 
nal Court. Fazalhuatn v. FaznI Rasul, 1. L. R. 
12 All. ISO, npproved. (/iiuiuMONi Dahi v. 
Baidya Nath Naik (1903) 

I. L. B. 82 Galo, 428 

12. — Partition Buit—Df crcc based 

on an agreiment — Appeal tnj pi lint iff — Application 
for wiHuiraioal of suit Decree, dismissing ajrptal 
— Appeal— Civil Procedure. Cotie. {Act XIV of 
1882), ss. 373 and 582. Hell, that when in a 
partition sjit defendants have by concession of 
tho plaintiff acquired rights, which ctherwiso 
i could not have existed, it is nut open to the 
! plaintiff, w'ho has made that eonccssinn, after- 
j wards to annul its effect by withdrawing from 
I tho suit in the Appellate Court. Satyahhama- 
I bai V. Ganeru Balkrtsuna (1005) 

I I. L. B. 28 Bom. 18 

j 18. 'Withdrawal from auit- 

I Suit-~Omission of part of claim—Fresh suit for 
i claim omitted, if barred — Leave to withdraw on 
j oondition — Non-fulfilment of condition--Effee4. If 
I a plaintiff withdraws from a suit without the 
: leave of the Court, s. 43 of the Civil PiummIuk 
J Code is a bar to his instituting n fresh suit in 
I respect of any portion of the cliiim, which he 
I may have omitted to include in his previous suit. 
The same oonsequences follow when a plaintiff 
b allowed to withdraw with liberty to bring a 
fresh snit on condition of paying the defendant* i 
oostB within a certain time and fails to pay such 
costo within that Ume. Harb Nath Dab a 
Hobbaiv Au (1905) . . 10G.W.N.8 
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DIGEST or GASES. C ISSOO ) 


BtJIT— coficIA 

14 .. ... .... Bight of suit— Parfte#. &315 

of the Civil Frooedure Code is only an enabling 
section and not prohibitive of an independent 
action ina Civil Court. A suit was brought by an 
auction purchaser for the recovery of pnrohase- 
money from the docree-holdcr, who had receiv^ 
it, on the ground that the judgment-debtor had 
no title to the property sold. Held, that the suit 
was not barred by the provisions of s. 315 of the 
Civil Procedure Code. That the judgmentdebtor 
was not a necessary party. Subsndba Nath 
Obosi V. Bbni Madhab Misra (1005) 

10 O. W. TSr. 274 

16. Suit against two defend' 

ants— Decree against one— -Appeal by defend- 
ant made liable — Ho appeal offainet /he other defend- 
ant — Appellate Court's finding against the defei^nt 
against whom tfie suit was dismissed, A suit for 
money was instituted against A and K. The 
Court of first instance held that A was liable 
and dismissed the suit against K. A appealed, but 
did not mnke K a party to it. The lower Ap- 
pellate Court found that K ^vos liable and not A, 
and decreed A*s appeal. Held, that no decree 
oould be passed against K, as the plaintit! had 
allowed the decree of the Court of first instance 
dismisBing his suit against K to become final. 
NiiAU-nu-Dur e. Abuhl Aiiz (1909) 

1. L. B. 81 All. 681 

10. Suit for damages against 

Joint tort-feasors— Compromtse between plaint- 
iff and one of the defendants— Such compromise 
no bar to a decree against the other defendants. The 
plaintiff sued several defendants jointly to recover 
damages in respect of an alleged assault committed 
on him by the defendants, bid entered into a com- 
promiso with one of the dmndants. Held, that 
the existence of this compromise did not preclude 
the plaintiff from recovering damages against 
the remaining defendants. Brinsmed v. Harrison, 
7 Se, di L, 647, and Thurman v. Wild, 11 A, df 
E, 453, referred to. Ram Kumar Siroh v. Aix 
Hussazn (1909) . I. L. B. 81 AIL 178 

SUIT nr FOBMA FAUPBBia 

8u Paupbr Suit. 

SUITS VALUATION AOT (VII OF 1887) 

See Valuation or Suit. 

See Bengal, North-Western Pro- 
vinces AND Assam Civil Courts 
Act (XU or 1887), a 21. 

LIi.B.81Gale.866 ;849 

See Court Fees Act, 1870, a 7, cL (iv) 
(5), cL (e) . I. Ii. B, 88 Bom. 868 

See Restitution or Conjugal Rights 
• I, laB. 81 Cals. 848 

ss. 2| H—SeiUtwtion of conjugal 

rights— Jurisdiction of Munsiff— ‘Valuations of suit 
—Mahomedan marriage, reguiremeni of, A suit 
for restitution of conjugal rights Is not triable 
by a Munsif unto a 10, sub-a (1)» of Act (11 


SUITS VALUATION AOT (VU OF 1887> 


s. 8— uosfiU. 

of 1887, but is triable by a Distriot Judge or 
a Subor^nate Judge under a 18 of that Act 
Matra Mendul v. Hart Mdhun MvUiek, L L, B, 
17 Colo, 166 : Qolam Rahman v. Faftma Bihi, 

L L, B, 13 Ctdc, 239 ; Mowla Newaj v. Sajidun- 
ncssa Bibi, I, L, B, 18 Cole, 373 ; and Shiri v. 
Shiri, 6 Moo, P. C, 81, referred ta Where a Court 
of first instance exercised jurisdiction with respect 
to a suit by reason of an arbitrary valuation and no- 
objection to jurisdiction was taken in that Court ^ 
— Held, that the suit ought not to be dismissed by 
an Appellate (>ourt on the ground of want of juris- 
diction, regard being hod to a 11 of the Suits 
Valuation Act. Sembfe .* When a Judge has- 
no inherent jurisdiction over the subject-matter 
of a suit the parties cannot by their mutual consent 
convert it into a proper judicial procesa Lsdgard 
V. Bull, I. L R, 9 AU, 191 i L, H, 13 I, A, 134; 
Munshi Naidory, Subramaniya Sastri, I, L, B, 11 
Mad, 26 ; L. B, 14 1, A, 160, and Baja Har Narain 
Singh V, Choudhurain Bhagwani Kuar, 1, L, R, 
13 AU, 300; L, R, 18 h A, 65, referred ta The 
formal requirements of a valid Mahomedan 
marriage discussed. Badal Aural v. Queen-Em- 
press, I. L. R, 19 Cak. 79, referred to. Aklema- 
NESSA Bibi v Mahomed Hbrun (1994) 

L la ^ 81 Calo. 848 

‘ ' 8. 8. 

See Court-Fees Act, 1870, a 1, cL (4) b 
and ol. V. I. L. B. 88 Bom. 820 

See Court-Fees Act (VII of 1870), 
a 7(4)c I. Li B, 81 Mud . 88 

See Jurisdiction. _ , 

LL.B.82 0alo.784 
18O.W.N.408 

See Limitation I. L. B. 82 Oalo. 718 

See Munsit, Jurbdiotion of. 

L L. B. 18 Nad. 68 

Su Principal and Agent. 

L L. B. Oalo. 718 

Suit for redemption of mort- 
gage. — Court Fees Act, cL iix}— Valuation of 
suit, ' Held, that the value for purposes of jur^ 
diction of a suit for redemption of mortgage » 
the amount of the principal mortgage money iw 
not tho value of the property moTtgafled. Eubair 
Siivk V. Alma Bam, I. L. R 8 AU. 8^. ^ 
Anumat Begam t. Lai, 1. L.B. 8 AS. 

foliowad. 11m law M hid down in thM, (MM 

not been afleoted by the paadog of Aet Ha VU 
of 1887, a. 8. Knun Snnn v. fiAxanantt BiM 
(1908) .... I.Ii.B.«lAll.*» 

a. SnltftedMlnntlonuidoon- 

Kgamithl r.llit-FoheWba--Ooiii<-/((»--'*'*- 

a anit far dedmtlon and coiiaM).Mtiu I'M— 
(injunotion)withieapeot to land thf.OMf* “J* 
aooept the value of the relief stated la Aha 
far UM pnrpoaa both of the Court to and Jjto* 
diction. Bari Saalmr DM v. JMi *iw«r rma. 
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BUXTB VALUATION AOT (Vn OF 1887) 

— conteK. 

A B— «oiieU. 

I. L. K 32 Cak. 734, followed. Dayaram t. 
Chrdhaniaa, L L. E. 31 Bom. 73, diBtinguishcd. 
Vachhani V. Vacdhani (1908). 

I.L.B.88Boin.807 

8i BA 8, 11-- Cottfl FefiB Ad ( VII 

of 1370), s. 7, paraa. iv, v, vt\ ix and x, cL 
{dy-Suit for a deekuration wUh consequential rdief— 
Faluaftbn far the pur-poae of jwisdkiion and for 
the fiscal purpose of Court^fees. Though the valua- 
tion of Buita for tho purpose of jurudiction ifl dis- 
tinct from their valuation for the fiaeal purpose 
of Court fees, still s. 8 of the Suits Valuation Act 
(VI [ of 1887) provides that when in suits other 
than those referred to in the Court Fees Act (Vlt 
of 1870), s. 7, paras, v, vi, ix and x. clause (d), 
ad valorem Court foes are payable, tho valuo as 
determinable for tho computation of Court-fees 
and the value for the purposes of jurisdiction shall 

be the same. Per Uussell, Ag. C, J The words 

'* as determinable ’* in s. 0 of the Suita Valuation 
Act (Vll of 1887) mean, as determinable by tho 
Court which has to tiy the case. Per Aston, 

J. — S. 4 of the Suits Valuation Act (VII of 1887) 

seems to indicate that tlie principle adopted by 
the [iCgislaturo for valuing a suit, mentioned in 
Sch. II, Art. 17, of the Court Fees Act (VII of 
1870), which r^ates to land or an interest in land is 
that the value of such a suit for purposes 
of jurisdiction shall be governed by tho valuo of the 
land or interest in land. It being nowhere enacted 
in tho Act that where such value is not determined 
by rules made under s. 8, the valuo shall be sueh as 
the plaintiff chooses to adopt, I am of opinion that 
the value must bo (where disputed) detoriuinod 
by judicial decision in tho suit, such determination 
being subject to the provisions of s. II of the Suits 
Valuation Act (VI of 1887). Dayaram r. Gordhan 
DAS (1006). .LL.B.81Boxn.78 

B. 9, Buie 2— 

See Valuahom of Suit. 

I. L. B. 80 Mad. 18 

bb«9, IL 

See Appral, Exstitvtion or Conjugal 
R ionrs L L. B. 81 CalA 8M ; 849 

BA 9 and Bl. 

See Act XII or 1887, ss. 16, 18 and 10. 

LL.B.28A11,646 

See Gim Courts Act (XII of 1887). 

LL.B.28A1L646 

Bes Suit fob Bbstitutiok or Conjugal 
Rights . . I.L.B.S8 A1U646 

All. 

See Appbllati Court— Oxnxbal Duty 
or'AppBiXATB Court 

XL. B. 96 AIL 174 

See Appillati Court— Objictions j 
TAKIV fob riBST TlUR ON APPRAL. 

I.L.ai8Had.418 


8U1T8 VALUATION ACT (VII OF 1887)^ 

— eondd. 

— A 11— — Refusal to hear apjdi- 

cation of appeal — Civil ^ocedure Code {Ad XIV 
of 1382), ss, 557, 532^ 538 cl {5), 822— Valuation of 
suit— Bengal, N.-\V. P. and Assam. Civil Courts Ad' 
{XII of 1337), s. 21, sub-s. 2— Jurisdiction* No* 
appeal lies against tho order of an Appellate 
Court returning a inemoranduni of a])poAl for 
proHcntation to tho proper Court. Knnhikutti 
V. Achotti, 7. //. R. 14 Mad, 482, disMuilod fn>m. A 
brought a suit against B in tho Court of a Miinsif* 
B objected to it on tho ground that the suit had 
been undervaliiCHl. and. if ])ropi'rly valued, it 
would not lie in that Court. Tho Munsif overruled 
tho •objection, and gave judgment for tho plaintiff 
on the tnerits. B appealed to tho Dislriet Judge 
who held that, the pmpiT value of tho suit bfung 
over rupees five thoiisiind, he had no jiirisiUetioa 
to imtertain tho ihp|)eal. and he acconlinitly ro- 
turned the memorandum of appeal to tho appel- 
lant's pleader. A rule having Im>oii obbiined against 
this order : Held, that the District Jiiilgo was bound 
to hear and dis(M)f!ie of the appeal, having regard 
to tho provisions of s. 11 of t he Siiito Valuation Act 
(VII of 1887), and to determine, amongst other 
questions, whether tho under valuation of the suit 
had prejudicially alTccted tho diH))osal of it on its 
merits. Ragiiunatu Cuaran HiNoir r. Siiamo- 
Kobri (lfM)4) . . L L. B. 81 Calo. 844 

BB, 11. 91- 

See Restitution of CoNjroAL Riquts. 

I. L. B. 84 Calo. 869 

BUMMABT DECISION. 

See Limitation Act, 1877, Sen. II, Art* 
178 (1866. H. 22). 

BUMMABY JUBIBDICTION. 

See Receiver . I. L. Bb 80 Calo. 69- 


BUMMABY OBDEB. 

...... suit to BBt aoide— 

See Limitation Act, 1877, Sen. II, Art, 
18 (1871, Art. 15). 


BUMMABY PBOOEDUBE, 

Maoxsthatr, Jurisdiction of — 
General Jurisdiction. 

T T. n . m MaA . 88* 


Maintenance, Order • if Criminal- 
Court as TO . I. L. B. 90 Gala. 861 


See Negotiable Instruments, Sum- 
mary Procedure on. 

See Practice— Civil Cases— Leave to 


See Succession Crriifioatk Act, bs. 

M n T T. n. UK RAfn. BBS 


BUMMABY FBOGEEDINO. 

See Insolvency . L L. B. 88 Calo. 489 
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SrntHiJlt TOIAlt eenli. 



• oroBB claim ' 

ScB C 0 MrBNSAT 10 N--Cim Gabbs. 

I. li. B. 18 Bom. 717 

SUMMABY TBIAL. 

See Cattle Tbbspass Act. s. 20. 

I.li.B.88Galc.S48 

See Gbimznal Progebdinos. 

6 q. W. IT. 262 

See False CnAsoE. 

I. Ii. Bw 28 Calc. 261 

See PBACTirE—CBTiiiNAL Gabes— S iOKA- 
TUBB OF Magistrate. 

LIi.B.eHad:896 

See WoBXMEv’a Breach of Contract 
Act, ss. 1.2 . L L. B. 88 Bom. 22 

. ; ^ Bequiflitea for legal ooxivic- 

'tlon — Criminal Procedure Code^ 1^72, ee, 222-2M — 
— Procedure. In summAiy (anes under Ch. XVilT, 
BR. 222-230, of the Code of Criminal Proce- 
dure, 1872, the formalitiea provided by that chapter 
Bhfiuld bo most Htrietly obmrvcd. If they are not 
a conviction will be set aside. Queen f. Johrte 
Singh .... 22 W. B. Gr. 26 

2. Criminal Procer 

dure CodCf 1872, a, 222— Procedure. In a case 
tried under the summary procedure authorizoil 
by s. 222 of tho Criminal Procedure Code, 1872, 
it must appear clearly on tho face of the convic- 
tion that tho case waa dealt with as one of those 
which come under the purview of that section. 
H tho case bo one of theft, it should appear what 
the value of tho property alleged to havo been 
stolen really was. Quben v. Abhkkn Parrida 

^ 20W.B.Gr.l7 

8i TcBt of Bummary triol-^it- 

mined Procedure Code, 1872, a. 222 — Care in re- 
cording proceedinga and in deciaion. Where tho 
procedure is of a summary nature, tho trial is sum- 
mary, notwithstanding the length and oarefulnoss of 
the record and decision. Queen v. Doha Ram 

24W.B.Gr.66 

4, Teal of aummary 

due — Criminal Procedure Code, 1872, a. 222— 
JurMtefton to try aummarUy. It is the nature of 
the complaint which should determine whether 
a case should bo tried summarily .under s. 222 of 
the Code of Criminal Procedure. Where tho acts 
-comjdoined of amount to an offence which a 
l^i^tFate cannot try summarily, he is not com- 
petent to hold a summary trial. Dtearkanalh Jfo- 
.toomdar ▼. Nabe Das, 21 W, B. 829, andChundar 
Shekur Thakoor v. Ndedoo, 2 IF. R. 29, followed. 
In the maUerof BbputooUiA v. Najim Sheikh 

2G.L.&874 

OrimiuA Pro- 

csdtmCode, 1872, a. 222— Criterion for testing. 
'Whether a ease is triable summarily or not, must 
be determined by the oom^int, not oy an estimate 
formed by the llagistriate (e.p., of the worth of the 
'jMoperty which the aooused is ohaiged with having 


stolen) after evidence has been reeolded : and 
such estimate cannot retrospectively . warrant a 
mode of trial which was ori|pnall^ illegal. BiM 
Cbundbb Chattebjbb V. Kanyb Laha 

26W.B.Gr.}8^ 

6. Criminal Pro* 

cedure Code, a. 269-^omplaint including charge no* 
autnmarily' triable — Summary jurisdiction not ne*. 
ceaaardy ousted thereby. The more circumstailQe 
of a complaint charing an accused person with 
offences not summarily triable along with other 
offences so triable would not necessarily oust the 
summary jurisdiction of a Magistrate under s. 26 
of the Criminal Procedure Code. Whether a 
complaint affords safiiciont grounds for a sum- 
mery trial or requires a trial according to the 
ordinary procedure, must bo left in a groat measure 
to tho discretion of tho Magistrate, exercised with 
due tho care according to judicial methods with 
reference to the circumstancos of each case. Ram 
Chunder ChaUerjee v. Kanye Laha, 2o W. R. Cr. 19 ; 
Chunder Seekar Sookul v. Dhuram Nath Teuxtree, 
i. G. L. R. 43 1 ; BcpulooUa v. Najim Sheikit, 2 
C. L. R., 474 ; and Bmisress v. Ahdoal Karim, I. L. 
L. R., 4 Gale., 18, referred to. Queen-Empress n 
Jaojiwan . L L. B. 10 AIL 66 

7. • — - y Vtdue stolen in • 

case of theft aa determining jurisdiction to try ncm- 
marily— Evidence, mode of taking^ In a case in 
which the accused was chargoil with theft of a 
box containing fi50 in cash and of the box worth 
8 annas 0 pies, the Magistrate considered tho box 
to be of no valuo, and struck out the 8 annas 0 pies, 
and thereupon tried the case summarily under s. 222 
of tho Criminal Procedure Code, 1872. JETeM, 
that the Mf^istrate was not at liberty, upon his 
own authority and without taking evidence, to 
throw tho box entirely out of oonsidoration, as 
upon that depended his jurisdiction fe dispose 
of the ease summarily. Such evidence should 
have boon taken precisely in the same way as 
evidence upon the merits of tho case, and as it 
was not taken, tho Court held that the Magistrate 
had no jurisdiction in this case. Queen v Buelih 
Alt . • ( • . 22 W. B. Or. 05 

g, Mattera DeoeBBOiy to be 

Btated in the record of a Btunmazy trlel— 
Criminal Procedure Code, 1882, ee. 260, 263— 
Offence under QarMing Act (111 of 1867), si» j 
and 4, Whero a Magistrate invested with powen 
under s. 200 of the Code of Criminal Froosdoie is 
teying a ease sammarily, it is desirable that he 
sheuld set out under the column reserved for t^t 
porpose so much of the reasobs that have influenoM 
him as to satisfy the acoused that the Ma^state 
has considered each of the ingrediento Bsossssij 
in law for the oonviotion to wbioh the Magistmte 
has proceeded, and that^ while this shoold be ^ 
oorded with bEevity» the brevity dumld ^ 
such as to tend to obscurity. The leoora of e 
summary trial 
spondingtool. 

Pxooeduie the 


eontained in the .odluiiui 
>) of ,. MS of 

OlAMnnff Mntw s :M!Piiaiiolloeviae 
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8UHHABY TRZAI»*coii«i. 

a raid on information rccoivod, and oaught all the 
aocuBed gambling. The defence of Muknndi. 
Mannu, Kali Gharan, Ballan. and Giilzari Lai 
inTolvea the abannlity that the police obtained 
* a warrant to raid a hoiiRo in which they coiihl have 
no TeaHon to auppoRO they would find any one. I 
convict Muknndi of keeping a common gaming- 
hoiue — a. 4, Gambling Act. I convict the other 
six defondanta of gaming in a common gaming- 
houHe— B. 3, Gambling Act.” Hdd, that tliia entry, 
though it should have been more explicit, was a 
sufficient compliance with the requirements of the 
law. Ovexv-Emfress v. Mukundi Lal 

I. Lu B. 21 AIL 189 

9. Case Instituted by Magis- 

trate without oomplalnt — Criminal ProerHurt 
Code, 187*^, a. 222 — W’hcro an accuseil person has, 
at the instance of the Magistrate, who had come 
across him whiio out walking one morning, en- , 
oroaching on an embankment, been placed on his 
defence for mischief, and summarily tried and 
sentenced to two months’ rigorous imprisonment : — 
Held, that, in a case of this kind, where Govern- 
ment had been made prosecutor, hut no complaint \ 
had been ofTerod to the Magistrate, who had acted 
on his own impulse, the Magistrate had erred 
seriously in dealing with the case summarily and 
sentencing of the accused to imprisonment. In iht 
tnaUer of Ihe peHUonof Pran Nath FIkaha. In 
tie nuUer of the peiition of Roma Nath Bamkr- . 
IRS 25W.ILOr.09 

10. Griminal trespass and mis- 

chief— Afogisfrafe, juriedidion of-^ode of Cri^ 
mintd Procedure {Ad X of 1882), «. 200, A person 
may bo tried summarily for criminal trespass and 
mischief unless there is a bond fido claim of right 
depriving the Magistrate of jurisdiction. Skeiur 
Mahomed v. Chunder Mohan 8ha, 21. W, H. Cr, 
38, disapproved, hour Chunder Mundk v. Bohim 
Sheikh, 25 W. H, Cr. 65, distinguished. Gauib- 
TLLAH SaBXAB t*. AbOUL ShRIKH 

I. Ii, B. 10 Gala 408 

IL Mischief combined with 

theft— Ortminof Procedure Code, 1872, o, 222. 

A charge of mischief, even if combined with one 
of theft, is triable summarily under Act X of 187^, 
s. 222. Queen v. Ramaotar Panbe 

2BW.B.Gr.6 

12. Offence under Act XXI of 

186e-^'minii2 Procedure Code, 1872, o. 222 and 
s. liS^IQegal poseeaaion of opium. On a convic- 
tion, under Act XXI of 1866, of having in possession 
opium not supplied from Government stores, the 
Mamtrate tried the case summarily under s. 222, 
CSode of Griminal Ftocedure, and pas^ a sentence 
of fine or imprisonmenL and confmtion of the 
opium. that the case could not be tried 
sununarily, the additional sentence of confiscation 
not omning under a 148, Gods of Griminal Flo- 
oedure. Queen «. Jonoo Matb Shaba. 

28W.B.Or.88 

See la ffis laotfer of ffis pdHion of Khe^r 
Mobue Cboweabobee • 82 W. B, Gr. 48 


SUMMABY TBIAL-roafd. 

^ 18. Illegal poms^ 

eion of opium— Offence puniohaMe by fine and coa- 
fieration. An offence under s. 40 of Act XXI of 
1856 can bo tried summarily under s. 222 of the- 
Criminal Procoilnrc Code, the confiscation providixl 
hy B. 40 being merely a consequence of the convic- 
tion and not forming part of the punishment for 
the offence. EM?BEs.q t*. BArnAX^Tii Dash 

I. L. R. 3 Gala 366 : 1 G. L. B. 442 

14b Criminal Pm- 

cedure Code., o. 200~~Art Xlli of 1859, e. 2. 
Offences under s. 2 of Act XIFT of 18J50 nro triable 
summarily under s. 2fl() of tho Griminiil Proceclure 
Gode. Quxem-Emfrkss v. Tndakjit 

T. li. B. 11 AIL 262: 

16. Griminal intimidation— 

Criminal Procedure Code, 1872, s 222. Whoro a 
head constabfo of poliito of many years’ sorvico was 
charged with criminal intimiilation with a view to 
pn^ent a person from giving evidonce against 
serious offenders, and the District Magistrate 
tried the case summarily under the spocinl pow'cr 
given by s. 222 ( 10) of tho Code of Griminal Proce- 
dure, 1872 \^-^Ueld that the case ought not to havo 
been tried summarily. Subramanya v. Qurrn 

I. L. B. 8 Mod. 396 

16. OffenooB ono triable sum- 

marily and the other not— Gr/uifiuif Pro^ 
cedure Gode, 1882, o. 200 — Omieeion of charge no tie 
to give eummnry juriedidion. AVhero an accused 
is charged with offences ono of which is triablo 
summarily and the other not so triablo, it is not 
open to a Magistrate to disoanl tho latter charge 
anil to proceed to try tho case summarily. Rama-' 
NUND Mahtqn V. KoYLAsn Mahton 

I.L.B.llGala238 

17. Alteration of charge to 

make it triable Bummariiy— CVitmW Proee- 
dure Code, 1872, ae. 222-230 — Poionr of Magidrale. 
The powers conferred upon MiLgistratos iindcr 
the 18th Chapter of tho Griminal Procciliire Code,. 
1872, were not intended to give thorn tho pow'or 
of altering a charge brought agninst an accusod per- 
son so as to bring his oaso within tho provisions of 
that chapter ; but when a charge of a sorions offonco 
—ono which tho Magistrate is not compoient to in- 
quire into summarily — is proforrod, it is tho plain- 
duty of tbe Magistrate to appl^ tho procedure pre- 
scribed for such cases, and either to convict or 
acquit, or commit for trial, the person implicated. 
The procedure under Ch. XVIII is to bo followed 
when a charge is plainly and directly ono of those 
spociflod in s. 222. Cbundeb SHKKifuu Thakoor 
V. Nitaloo . 29W. B.Gr.99 

Haran Sheekb V. Ramdban BrswAs^ 

24 W. B. Gr. 21 

Exaral Sheikh v. Mohammadi Sheikh. 

24 W. B. Or. 48 

See Empress v. Abdul Karim. 

I. la B. 4 Gala IS 

18, ... AlUralion aT.A 

Outrgt /or 0 / trym, com 
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Pratiiee The action of Magifitratea in 

not trying accuBod porsonB for offoncosi which the 
acts attributed to them conRtituto, but in trying 
the cam as nno under h. 143, Penal Code, for the 
purpoflee of holding the trial under summary 
procedure is highly improper. 8bko Bhanjun 
SiNon V. Mosawi . . 4 0. W. N. 796 

19. AlUraiion of 

.chargt of dacoiiy to one of utdawful oaaetMy. In 
a case whero the charge was originally one of 
dacoity, but in tho coiirHo of the proceedings that 
charge was ignored and tho accused put on their 
•defence on a charge of being members of an un- 
lawful assembly, and the proceedings continued in 
a summary way : — field, that, the original charge 
being ono of dacoity, tho Magistrate had no juris- 
diction to alter it and try tho caso summarily. 
Dwarkanatu Mazoomdau V. Lalu Dass 

UW.B.0r.8e I 

20. ■ ■ Biating tdiered | 

io charge of miachief. Whore a charge of rioting 
was tried summarily by the Magistrate as one of j 
misohief and unlawful assembly, the Sessions Judge, 
relying on tho case of Chunder Shekhar Thakoor p, 
Ntialoo, 22 W. B. Cr, 29, submitted, at tho request 
of the accused, that the summary order might be 
set aside and tho accused might bo tried for rioting 
under Oh. XVIT of the Criminal Procedure Code. 
The High Court declined to interfere at the instance 
of the accused persons, and distinguished this from 
the case cited by the Sessions Judge, os the reference 
there was made by the Magistrate in tho interests of 
public justice. Qusbr v, Aboo Sueikb 

* 28W.ROr.l9 

2L Alteration of assault on 

public servant to one of assault— Gn'siinof 
Procedure Code, 1872, a. 222— Penal Code., aa. 382, 
353. The accused in this case wore convicted by 
' the Magistrate summarily of offences under ss. 352 
.and 341, Penal Cede, olthougli it was contended 
on their behalf that, if guilty, they ought to have 
been convicted under ss. 353, in respect of which 
a summary trial could not be hold. The Sessions 
Judge, on the Magistrate’s own judgment, recom- 
mended that the convictions should be set aside, 
on the grounds (i) that the facts showed that the 
accused should have been convicted under s. 353 
or under s. 342, and (ii) that the Magistrate had 
no power to convict of tho lesser offence, and so 
^VB himself jurisdiction to try the case summarily. 
ZfsM, in oonourrenco with the Sessions Judge, that 
the aooused ought to have been tried under s. 
363 ! the Magistrate’s summa^ proceedings were 
accordingly set aside and a nesh trial directed. 
Qubin V. Baru Mabdub Doss 28 W. XL Or. 8 

22. Alteration of oharge from 

lurking houea-treBpaee or house-breaking 
at night to receiving stolen property— Me- 
gitMe, juriadidionof—Pemd Code, m. 411, 437 
—Cfimned Proeedure Code, 1872, ss.' 141, 222— 
AUeroHon of ehaegefrom one ogenee to onMer, 

A Megistiate, who is otherwise oompetent^ has, 


SUMMABY TBIAL-eoafd. 

under s. 141 of Act X of 1872, a discretion to in- 
quire into and try a person' on any charge which he 
may consider covered by the facts complained 
of by any person, or reported by the police, without 
reference to tho particular charge that may have 
been xwof erred by the complainant or by the police, 
and without reference to the procedure which, 
when he has determined the offence with which 
he will charge the accused, it will bo competent to 
him to adopt. Held, thcr^ore, when a person was 
brought before a Magistrate by the police, char^ 
uith an offence under s. 457 of tho Penal Code, 
an offence not triable in a summary way, that the 
Magistmto was competent to after the oharge 
to one under s. 41 1. and to try tho accuse^ summari- 
ly under tho provisions of s." 223 of Act X of 1872. 
Zn fAe matter o/ Mkwa . . 6N.W.254 

28. — Appeal firom summary trial 

— Inauffieieney of evidentx — Criminal Proeedure 
Code, 1872, as. 222 to 230. If on appeal from a 
summary trial undor Ch. XVIll of the Criminal 
Procedure Code (Act X of 1872), the evidence 
before the Jndgo is not sufficient to reasonably 
satisfy him that the prisoner has been rightly con- 
victed, ho ought to acquit him. Quusv v. Kbbbaj 
Mult^ab . IIB. L.B.88 

24. MagistratOp power ofp to 

try case summarily-^rifiima/ Procedure Code 
(Jrf X of 1882), a. 260. A complainant ap^ied to 
a Magistrate for process against certain persons 
under ss. 447, 146, 148, and 140 of the Penal Code. 
Tlie Magistrate, having perusod the petition 
of the complainant and examined him on oath, 
issued summonses against the persons named under 
those sections. Tho complainant was not him- 
self an eye-^vitness of the ocourronoe, and merely 
stated in his petition and evidence what he haa 
been told by his servants. Subsequently, before 
the accused appeared, the Magistrate examined an 
eye-witness, and issued a fresh summons under 
s. 447 only, and then proceeded to try the case 
summarily and convicted one of the accused. 
It was contended that he had no power so to try 
and dispose of the case. Hdd, that that the Ma- 
gistrate had power to try the ease summarily, 
^en a Magistrate ascertainB that tho facts whium 
are alleged to have taken place disclose only an 
offence triable Bummarily, he can dispose of such 
case summarily, and the mere fact that a com* 
]damant enumerates sections of the Penal Code 
relating to offences not triable summarily does not 
affect the jurisdiction of the Magistrate, unless 
the facts of which he really complains disdose 
such offences. GolapPavdby«..Bodi>am 

LX«.B.10Oalo.716 

26, ■ ■ — — Grtoitfiel Pro* 

eedureCode {Ad V of 1808), s. 268— AfamMiy fra- 
cedure under Pemd Code, s. 323, after sngnwy into 
the graiver chargee under ea, 147 and 324 not triable 
eummarily. A first dass Magistoata took a case 
on his file and commenced a rwnlar enquiry thsie^ 
in under ss. 147 and 824 of the Indian jranidOo^S 
but after hearing evidem and bsipg of opinion ^ 
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that only an offence under ■. 323 of the Indian Penal 
Code hid been made out> ho proceeded to deal 
with the case eummarily. HM^ that, inasmuch 
as the evidence addncm was not sufficient to 
justify a committal, but clearly disclosed an 
offence over which he had summary jurisdiction, 
the Magistrate was right in acting as he ciul. 
Such a course is different to disregarding part 
of a charge for the purpose of dealing uith a case 
siimmarilv. The High Court will not interfere 
where a Magistrate has bond fide^ acted in the in- 
terests of justice. EmprtfM v. AhdodL Kartm, 
/. L, R. 4 Calc. 18, distinguished. Queun-Em- 
PRKSS t*. Rangamani . I. L. B. 22 Mad. 469 

20. - - Complaint diaoloBing facts 

oonstitutlng offence of a graver nature— 

Proeeas, iame of-^Trial for minor offrnecs — Mania- 
trata, juriadictian of — Illrg dity — Criminal Pro- 
cedure Code. {Act V of 1898), a, 280. Where the 
complaint stated that the accused udth a largo num- 
ber rf other persons armed with swords and other 
deadly weapons came upon the complainant^ land, 
threatened him, and, in spite of his remonstrances, 
cut his paddy, and the Magistrate in examining 
the complainant recorded merely the fact that the 
complainant stated that his paddy had been cut 
by the accused, and thereupon tried the accused 
summarily and convicted them under ss. 143 
and 379* of the Penal Code that, 
AS the ))etition of ccmplaint •tiscloscd the com- 
mission of A much more sc^rioiis offence than the 
< ffences for which the Magistrate had held a sum- 
mary trial, and the ex.'&mination of the complainant, 
which had not been properly rccordcHl. did not show 
that such offence hod not been committed, the 
Magistrate had acted without jurisdiction, and it 
was onloml that he should hold a regular trial. 
Bishu Sheikh v. Sauer Mollah (1902) 

I. L. B. 29 Calo. 409 ; B.a 6 O. W. N. 718 

27. Juriadiction — 

Fada determining jurtadiction to try aummarUy — 
Criminal IWocedurc Code (Ad V of 1898) a. 260 — 
Diatraini, legality of « Form of the didreaa-warrant 
— Bengal Mnnieipdl Ad (Bengal Ad III of 1884), 
a. 122. It is not the complaint alone, which de- 
termines the jurisdiction of the Magistmte to try 
A case summarily, but the complaint and the sub- 
sequent examination of tbe complainant token 
toother. Where it appeared from the complaint 
and the swom examination of the oomplainAot 
that the facte amounted to on offence under s. 186 
of the Penal CSode Held, that the Bfagistxate 
had jurisdiction to try the case summarily. Biribu 
Shaikh V. ^oher Mdbh, 1. L. R. 29 Calc. 409, 
veferred to. Where ^ distress warrant autho- 
rized the distraint of the moveaUea of the defaulters 
wherever found within the Municipality, or onv 
other moveabloB found within the holding specified, 
it was heli that tiie Tax Daroga was justified in 
attaching goods proved to bdong to the defaulten, 
which were found within the municipal limits. 
FAxnrDBA Nath Gbatxbbjbb v. Emfbbob (lOOy 
Lla&SeOalo.^ 
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28. — u BeeordofraaBOxiB foroon- 

vlotion— o/ Criminal Procedure. (Act V of 
1898), a. 263 (h)-^miasioH of Magiatrate to record 
reaaona for conviction. In a summary trial, the 
Mafpstrate is bound to roconl bis reasons for con- 
viction ; and tho ^ omission to do ho !h fatal, espoci- 
ally when tho evidence rcconled is not such as 
would enable tboGourtof Revision to deal with the 
case on its mcrite. Dina Nath Talitkdar v. 
JOGENDRA NaRAIN MaJUMDAB (1900) 

0C.W.N.4O 

. - „ . Wopkmen'B 

BMaoh of Contract Act (XIII of 1869)— /n- 

under the ActSummary trial not penniaaihlr.. 
An offence under tho Workmen's Breach of Con- 
tract Act, 18.>9, cannot be tried summarily. Em- 
peror V. Dhondu Krishna, I. h. R. 33 Bam. 22, 
followed. Emperor v. Balu (1008) 

I L. B. 88 Bom. 26 

BUMMIira TIP BVIDENCB. 

Set Assessors . 7 B. L. H 68, 07 note 
I. L. B 9 Calo. 876 
4 Mad. Ap. 89 

Set CteARGE TO .lURY. 

SUMMONS. 

See Summons, Srrvi(!k op. 

See Inspection of D(i(?umknts— Crimi- 
nal Oases . I. L. B. 19 Calo. 62 
Sea Production op Documents. 

W. R. 1884, 164 

Sea Witness — 

Civil Casks— ^Summoning and At- 
tendance OP Witnesses. 

I.L.B.24Mad.200 
Criminal Casks— Summoning Wit- 
nesses. 

application for— 

See Limitation Acjt, 1877, Ben. II, Art. 
178 . . I. L. B. 8 Calo. 812 

I. L. B. 6 Calo. 126 
— . in ohambers— 

Sea CkiMPANY — W inding ui*— L ia- 
BIUTY or OPFICEltS 

I. Ii. B. 18 Bom. 88 

• iSBUeof— 

Sea Pabdanashin Women. 

L D. B. 21 Calc. 688 

leave to amend— 

Stt Small'^Cause Court, Presidency 
Towns— J ubisdiction— Immoveable 
Property. I. L. B. 2 Bom. 91 

not served— 

See Principal and Surety— Dischargb 
or SURETY • L la Bk 14 Bom. 267 

Saa Withdrawal or Suit. 

L li. B. 16 Bom. 160 
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reAisal to grant reoeipt fbr— 

See Penal Code, s. 173. 

6 Bom. Gr. 84 
I.I..B.8 0alo.681 
L Ii. B. SO Calo. 868 

to attend taxation— 

See Costs— Taxation ok costs. 

7B.I«.lt.Ap. 60 

See Limitation Act, 1877, s. 4. 

I.Ii.B.&0Calo.889 

1. iBBue of summons— /AAue a/iff 

period of limilaiton. A Bummons ought not to bo 
ordered to isHiie after the lapHo of tho period of 
limitation proscriliod for a suit, unlesB tho plaintiff 
has, in tho moantimo, done urhat he can to prone- 
oute hiB Biiit with proper diligence. If a defendant 
Ib aggrioTed by an order directing a BuinmonB to 
isBuo in Buch a ease, ho ought to apply to Bet 
aside the order and the surninons under it. 
GeBENDBB COOMAB DuTT V. JUOOADUMBA DaBEE 

I. L. B. 6 Oalo. 1S6 

8. Issue of fresh summons— 

Setnm of M eummone. A fresh writ of summonB 
will not be granted till tho old ono iB returned into 
Court. ISSUBCHUNDER SXIN V. ASUUTOSH ChAT- 
TEBJEE ... 1 Ind. Jur. N. S. 888 


I had been adjudged an ineolTont by the Insolrenfe 
I Court at Madras under r. 0 of the Insolvent Aot» 
! On the 6th May 1800 the Official Assignee, Bombay,. 
' took out a summons to have tho attachment le- 
' moved. By mistake tho summonR in this case 
i purported to be takbn out by tho Official Assignee 
j of Bombay, omitting to describe him as consti- 
j tuted attorney of tho Official Asaigneo of Madras^ 
I Heldt that tho summonR might bo amended at the 
I hearing by Bubstituting the name cf the Official 
Aasignee of Madras and dispoaed of on that basis. 

I Sabdamal Jaoonatu V. Aranvayal Sabhapatht 
I Mooduab . . I. li. B. 81 Bom. 805 

6. — Irregularity in procedure' 

’ SummonBt ieeue of — Freeh mmmone ieeued on the 
same informtUion. Whore on an informations 
mmmons is isRued to the acouBod, and owing to 
its disclosing no offence a fresh summons is issued 
to the accused, without any fresh or supplementar 
! ipformation, the errors, omiftsion or irregularity 
in tho frosh Buinmons is not suffioient under s. 
637 of tho Criminal Procedure Code to upset 
tho finding and Bontonce unlefls it has in 
fact occasioned a failure of justico,** that 
is, unloBB it has unfairly affected the accused’s 
defence on tho merits. Empebob v, Jbevanjx 
(1007) .... I. L. B. 81 Bom. 611 

SUMMONS, SEByiOB OF. 


8. Application for fresh sum- 

mons — Pradiee, An application for a fresh sum- 
mons to appear, etc., should bo issuod on petition 
showing that a fruitless endeavour had been made 
on the part of the plaintiff to servo the first sum- « 
mons, and that it was not by any default of his 
that bo had failed. Ubquhabt v. Gilbert 

1 Ind. Jur. N. S. 884 

4. Grant of second summonB— 

Discretion of Jndge — Pradiee— Bids 12 of High 
Court Rules, Isi May 1875 — Laches, A Judge 
hM, under rule 12 of the Rules of Ist May 1876, 
discretion as to granting a second summons, and is 
bound to inquire into tho circumstances under which 
it is applied^ for ; and when there has ^n groat 
and unexplained laches, he should refuse it. Un- 
less such discretion is doarly shown to have boon 
improperly oxeroised, the Court mil not intedorc 
on appeal; but under tho circumstances of this 
oue, the Court on appeal finding there was no defi- 
nite rule of practice as to tho time within which a 
second summons might be appliod for, allowed a 
second summons to issue. Goub Churn Soob v, 
Peary Lall Paul. 16 B, L. B. Ap. 18 

5. Mistake in summons— iimesd- 

menf of summons at hearing — Pradiee, Tho de- 
fendant was manager of a joint Hindu family 
carrying on business ir Bombay, Madras, and 
other places. In a suit in the High Court of 
Bombay against him as 'such manager, a decree 
was ^ed on the 11th April 1896, in execution 
of which on the same day oertain property, in 
i^oh the joint family was interested, was attaohed. 
On the 9th April 1896b however, the defendant 


See Civil Procedure Code, 1882, s. 80. 

18 0. 9ir.N.40O 

See Soldier . I. L. B. 11 Mad. 476 

See Superintendence or llion Cour't— 
Civil Pbocedube Code, 1882, s. 622. 

I. L. B, 18 Bom. 000 

See Transfer of Property Act, k. 132. 

I. Ii. B. 81 Bom. 00 

See Witness— Criminal Cases— Soti- 
MON1NO Witnesses . 6 Bom. Op. 80 
8 Mad. Ap.6 
6 Mad. Ap. 80 


— date of servioe— 

See Limitation Act, 1877, Sen. II, Art* 
lf .9 . . I.I-.R 88 0 aio .678 

— fine for avoiding— 

See Witness— Civm Cases— DmPAULfWO 
Witnesses . 1 B. li. B. A. C. 185 


on jupop— 

See Jury— Jury nr 

0 0. VN. 887 


on wrong personr- 

See Costs— Special Cases-Beryiob of 

L -- Proof of 

■ObjteliM laktH tm upptuL No had 
» puwd e . parU vittumt . OoMt 
tlM dm ■ervlc. of tli. ramiBoii.. Pw 
mbot of tb. phdntifl obtaiaiag 


I 
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deoiM, it la not to bo presumod that the aemco of 
lammonfl \n» piovod. To aatiafy a Court of 
appeal if the objection ia raiiied, there must be 
proof that the aeryico of aummona waa actually 
made. Ram Loobun Soob v. Nittya Kallbk 
Dkbu 12 W. R. 2U 


8, Ofiifjf prahandi-^ 

Civil Procedure Code^ 1859, a. 119, Under Act VI II 
of 1869» a. 119, the onuaof proving non-aorvico 
of aummona waa on the party claiming the 
benefit of that acetion. Tobab Ali v. CHOORAMaN 
SiNQB Chowouuby . 24 W. B. 282 

8, Omission to serve sum- 

mons — Appearance of defendatU. Whoro a aiitn- 
mona haa not been iaaued to a defendant, the 
defect ia cured by hia appearance. Khalut 
Chandeb Chose v. Saroua Sunoari Dosske 

Bourke O. 0. 244 


4. Mode of service— Personal 

servioe. — Ad XI X oj 185S, ». 28, Suit under. To 
maintainanactionunder ActXlXof 1893, a. 20, it 
was necessary tiuit the aummona to attend should 
have been poraonally delivered. Dhueput Simoh 
VL Preu Bibbs • . 24 W. R 72 

5. Bubstituted 

service.— Civil Procedure Code, 1859, a. 57—Apjiii- 
ctUian to net aside ex parte decree. Substituted service 
if duly effected under the provisions of tho law 
ia as valid as peraonal aervice ; and therefore, 
where aubstitutod aervico had been effected under 
8. 67 of Act Vlll of 1859, an ex parte judgment 
would net be set aside on an allegation of no notice, 
and of good defence on the merits. Kissub Chund 
V. Bhoobunessub Chundbb 

Bourke 0.0. 26: Cor. 161 


6. Pfocifce — Setting 

aside ex parte decree— Civil Procedure Code, 1877, 
SB. 82, 84. AVhero aubatituted service of tho 
aummona is ordered under a 82 of the Civil Proce- 
dure Code (Act X of 1877), a sufficient time ought, 
under a 84, to bo given for notice of the fact to 
reach the defendant, wherever he mav bo; and, 
if an ex parte decree bo obtained by the plaintiff, 
the Court on being aatiafied that tho time fixed 
was insufficient, will set aside the decree. Ally 
Debavbe V. Hydeb Hoosetn 

I.L.B2Bom.449 


7. ^ Procedure in 

ease of non-service. Every aummona not actually 
served on a defendant or reapondout, or his re- 
pogni^ agent, must be stuck up on tho house 
in which tho defendant or respondent ia dwelling. 
If tho defendant or respondent cannot bo found, 
the summons should be returned to the Court and 
order obtained tom the Court as to tho mode 
of service. Oopaul Doss v. Gbeedhabee Doss 

ew.aia 


a. 


Civil Procedure 


Code lAet XIV of 1882), m. 78, 80, 82~^vbsti- 
IvUd eervieo^Dutp of process-server. More tem- 
Por^ abaenoe of a person to be served does not 
justify the poDoess-aerver in fixing the summons 


VOL. V. 


BUMMONB. BBRVIOB OP-^eonhr. 

to a door. It ia the duty of tho proooaa-Borvor to 
take paina to find out tlio permm to be served in 
order that, if posHiblo, peraonal service may bo 
effected. Subramama Pillai v. Subramahia 
Ayyar . . I. L. R. 21 Mad. 410 

;■ — Service of summons 

on minors carrying m partnership business with 
others — Affixing summons on /wuse in which business 
is ctirriid on -€iril Procedure Cofh. {.ict XIV of 
1882), ss. 74, 78, and 443. In n aiiit for tho 

onforoomeiit of an equitable mcM'tgage of certain 
pmiHTty lielonging to a partnership biiisnoHM, 
brought against certain minors and other pt^rsona 
who conatitiitcd a firm carrying on business within 
tho jiiriadiotion of tho Court in which the suit was 
brought, but tho minora resided outside its jurisdic- 
tion, the aummotiaes were neither served iipf>n the 
minora nor upon their guardian iiersonally, but were 
affixed on tlm houao in which tho business whs 
carried on. Held, that there was no service of 
aummona, either peraonal or aiibatitiitod. upon the 
minora either iindcT a. 74 or under a. 7fi of the 
Code of Civil IYoc«diire, oven lissiiming t^t 
those sections can apply to a cose in which 
some of the dcfcmdaiits who were interested in 
the partnership or biiisness are minors. Held, also, 
tliat ss. 74 and 76 of the (VmIo of C^vil Pmoeduro 
are controlled l>y s. 44.3 of tho said Code. 
Jatindka Mouax Pouoah V. SiiiMALii Roy 

I.L.R.26 0alc. 267 
8O.W.N.201 

10. — Affixing copy of 

summons to door of defendanVs residence — “ DiveU- 
f’np.” Service of a i-opy of tho aummona on 
the door of the house in which the dtdeiidant 
ia dwelling is one of the modi^s of sorvico provided 
in lieu of iiersonal service, but it is newasary thi\t 
the defendant should bo residing in the house in 
such a manner os to make it probable that know- 
ledge of the service of the sumiiiorH will reach 
him. There may ha a dwelling sufficient to give 
jiirisdietion, and yet not the kind of dwelling 
necessary to make a good service. Anantua 
Narayana V. Pkriyaea Kone . 6 Mad. 101 

It should bo shown he was dwelling in the house, 
and that ho could not after diligent searesh be found. 
Kiiudeerun Lall V. ('huttkkdiiarke Lall 

21 W. R. 242 

IL - House service — 

Civil Procedure Code, 1882, ss. 80-82— Practice. 
Whoro a defendant ia toiniiorarily absent from 
homo, and ia not represented at his house by an 
agent or male member of his family, a Judge ia not 
! justified in treating tho fixing of a summons to 
hia door as due aervieo. Tho suinmona should bo 
again sent to tho defendant’s house to bo served 
upon him when tho inr|iiiriea mode show that ho ia 
likely to bo at home and to be found there. The 
Civil Procedure Code (Act XIV of 1882) in tho 
matter of tho service of a aummona dooa not take 
into account tho female members of a dofondant’a 
family, and does not rely upon the presumption 
that they will take atepa to inform tho defendant 

17 8 
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of what takoB place in his abaence. Bhomshstt^ 

JlNAPPASnSTTI V. UmABAI 

LL.It.SlBoiii.SS8 

IS. Civil Proudwe 

Code (Act XIV of 1882), a, 80~~Ex pnrte decree^ 
Svhatityted aerviee of AummofM. A decree was 
passed ex parle afi^ainst defendants on whom the 
summons was served affixinfi it to their house. 
The defendants who had applied unsuccessfully 
under Civil Procedure Code, s. 101. to heard in 
answer to the suit, now preferred a petition under 
B. 108 that the decree ho sot aside. This application 
was dismissed. On an appeal by one the 
fendants : — Held, as it api^ared from the serving 
officer's return, that, accoixling to the information 
given to him, there was no prospect of his being 
able to serve the defendant personally within a 
leasonable time, that he was justified in affizing 
the summons to the door of the house. Sahkaba- 
LiNOA Mudali V. Ratnasabhapati MuBATiI 

1. L. R SI Mad. 884 

18. 8vhHUvteA aef- 

vico~~Hcuat--lhDdlingdicxae, A mofussil Judge 
stated, in his return to the Sheriff of Galout^ 
that substituted service had been effected by 
fixing a copy of the summoiu to the “house** 
of the defendant. Held, that the return was 
insuffioiont, and that the word '* dwelling-house ** 
must expressly mentioned. Buddoo Baboo 
V. LambodabMulligk . lE[ydel88 

14. SubaiitfUed aer~ 

vie&—DefendafU noi fautid and nol heard of for 
acme yeara. In an application for substituted 
ser^e it was shown that diligent inquiries and 
attempts to find the defendant had proved futile; 
that at the house where the defendant had last 
ordinarily resided his relatives informed the serving 
officer that the defendant had left the house some 
years ago, and they did not know where he was 
residing ; and that the defendant had not been 
hoard of for two years. Jbnkinb, J., and Sale, 
followed the procedure in the English ease of 
Walverhamphn and Siaffordahire Banking Co, v. 
Bond, 29 W. B. (Eng,) 599, and ordered substi- 
tuted sorvioe to be made by affixing a copy of the 
summons on tlie notice board of the Court-house, 
by affixing another copy on the outer door of the 
house in which the defendant was known to have 
last resided, and by advertising the summons in 
such of the newspapers as the registrar riiould 
direot. Rajnabain Guosb v. Tekk Lal Sraha 

lC.W.Br.l04 

15 , — Bfibatituted aer- 

viet^Peraona not found, hot aendng c/ffeer aaying 
ho knew mksrs ho ims— C ivil Proaadwre Code, 1882, 
a.80. Where the return of the peon of the service 
of a summons upon a witness was in these terms i 
“ The remaining witness No. 1 being in Galeutta, 
the copy of summons in his name has been hung 
upon the mat wall of the kutoheiy house of the 
detadant’s residbnee^'*— that the oiroumstanoe 
that the peon could not find the witness 
when he says he knew where the witness was. 
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is not sufficient per ss to wanant the peon in affixing 
a copy of the summons to the house of the wit- 
ness, BO as to constitute good substituted service 
under s. 80, Civil Procedure Code. Kalutabain 
Rot GHAunHUiu v. Bajoo 8 O. W. N. 807 

16. Service on 

railway company. For the purposes of sum- 
mons a railway company must be deemed to dwell 
at its principal office. Hanlon v. India Branch 
Railway Company . 1 Hyde 107 

17. Service in 

foreign territory.— rid Vlll of 1859, aa, 60 and 
66. A summons cannot be sent by post to any 
place to which letters arc not registered by a post 
office. A sp«>oial bailiff cannot be sent to serve 
civil process in a foreign territory. Kasim Ajim 
D upiiAT V. Kasim Mohammed Barvgha 

8B.L.RA.O.60 

s. o. Kassim Azim Dooflat V. Cassim Mahomed 
Baboocha . . % . 10 W. R 849 

18. — Service by 

poet— Fdttfn through the poat of packet containing 
the aumnuma endoraid ** refuaed ProoedufC 

Code, 1882, a. 82, A Small Cause Court having 
forwarded the summons to the defendant in a 
registered packet through the post office, the packet 
was returned endorsed “refused.** The Small Cause 
Court hold the service of the summons to be good 
service and passed an ex parte decree against the 
defendant. Hdd, that the delivery of the summons 
by the post to a person who was not shown to bo 
the defendant was not good servico. Jagannatr 
BRAKHB nAv V. Sassoon. I. L. R 18 Bom. 006 

19. Where a sum- 

mons was sent by the Sheriff by registered letter 
to the defendant at Oobmbo, Ceylon, and deli- 
vered by the postman in the presence of a witness 
who knew the defendant and nis address, and who 
saw the letter delivered to tho defendant who re- 
fused it, it was hM a sufficient service of tho 
summons. Abdul Ali v. Corunjee Jaeterjee 

10.W.N.66 

80. Affizing Bom- 

mons to place of bUBineBB— Civil Procedure 
Code, 1859, a. 55. Qwore : Whether the affixiii^of a 
summons, to tho outer door of the place of bunness 
of a defendant was good service upon him under 
a 56 of the Code of Civil Fkocodure. Gbanba- 
bapfa bin Sanoaffa V. Mainaba bin Mabadshet 

7 Bom. A. d 188 

Bervioe on Agent— Civil 

Procedure Code, 1877, a. 87, cL (a)— Noa-rsmtat— 
Becogniud agenL Tho term ** non-resident ** in s. 
87, oL (a), of tho Code of Civil Froceduxe (Act X of 
1877), coveifl every absence which may xeaBonaUy 
be supposed to have been within the contemplatkm 
of the Legislature in using that term : thus, where 
a MarwsSii had resided lor fnrty yean at 
andhadalsoaplaoe of busineaB there, but ^lohM 
gone to his native countzy to get hit slBteri manM 
and had been absent upwards of four Mum 
it was Ml that he was “non-resident** within 
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the local limits of the jurisdiction of the Fen Court 
«nd that a mrson holding a general power of 
attorney from him was a TecM)gnizcd agent within 
the meaning of the section. Ramchanoiu Sa- 
UABAM V. KbHHAY DuRGAJI 

I. L. B. 6 Bom. 100 

S8. Service on agent 

^uii to obtain relief respecting immoveable pro- 
pertjh-OivU Procedure Code {Act XIV of lftS2), 
ss, 16 and 77, In a suit fur foreclosure or sale of 
immoveable property, it appeared that tho mort- 
gagee had conveyed the mortgaged pn^miscs to 
trustees. The summons to one of the trustees 
was personally served upon his duly constituted 
agent-k who was at tho time of Kcnnce in charge of 
the mortgaged premises. Held, that tho servico 
was Bunicient. the suit being one to obtain relief 
respecting immoveable property *’ within tho 
meaning of s. 16 of Act XIV of 1882. Michael t^. 
Ameena Bibi 

I. Ii. B. 0 Calc. 788 : 18 C. L. B. 101 

88. Service of sum- 

mons on agesUr— Principal and agcnl--Civil Proce- 
dure Code {Act X of 1877), ss. 76 and 37, cl. (c)— 
Carrifing an business. To satisfy tho conditions 
.of s. 76 of tho Civil Procedure Code (Act X of 1877) 
as to scrvico of summons on an agent there must 
be a person residing without the local jurisdiction, 
but carrying on business or work within those limits 
by a manager or o^nt, and sued on account of 
of such work, that is, business either actually 
itself carried on by tho agent or manager, or form- 
ing part of the buHiness in the senso of a connoctod 
course of transactions to tho management of 
which he has been duly appointed. 8. 76 and s. 37, 
cl. {e), are to be construed together, and arc in- 
tended to carry out tho scheme of relief which 
rests upon tho idea that whoro an agent has bran 
put forward substantialiy to take the place of his 
principal within a particular jurisdiction, ho 
should take tho place of such principal (at the 
option of any person who has dealt with him) in any 
legal proceedings that may arise out of the business 
or work in which the agent has been virtuadly 
a local principal, llie manager or agent contem- 
plated by the Code is one has an initiative 
and independent discretion, albeit subject possibly 
to principles and general orders proscribed for 
his guidance. A mere servant omployed to carry 
out orders or to execute a particular commission, 
•or a factor or common amt who is not identified 
with the firm for which he acts, is not such an 
agent. The firm ot 0 8 carried on business at 
Agnu It had no place of business in Bombay, 
but it employed G as its agent in Bombay, m 
certain dealings which it had with tho plamtiff. 
The letters and tdograms of tho firm to 0 were 
sent to tho jdaintiff's place of buisnoss, or addressed 
to G as an in^vidual, not in tho name of tho firm. 
0 did not himself initiate any business of in any 
way stand between his employers* firm and the 
IMaintiif. JETsU, that G was not the defendants’ 
manager or amnt within the meaning of the Civil 
nocednre Ood^ s. 76^ and that in an action against 
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the defendants service of summons upon him was 
not due servico. G in particular instances diew 
hundiB on tho firm of G S which that firm duly 
accepted and paid. Held, that he might reason- 
ably be dei^med their agent or manager for this 
partHuilar kind of biisincHS, if for no other, and 
service on him might probably suiTico in tho case of 
a plaintiir miing on hundi transactions as with tho 
nrm tlirongh him. Servico unduly mado under s. 76 
cl ()08 not bccomo eiroctual bv roason of the foot 
ot rorvice being subsequently notified to tho parties 
^lly interested ns defendants. Sewhle : Service 
cinly offoctod under s. 76 is olToctunl without 
reference to tho cdrcuinstances of its being or not 
Doing communicated to the real defendants. 
tiOKULDAs V. Gakeshlal. I. Ij. B. 4 Bom. 416 

. 1 ?^. , Agent to whom 

saip w consigned -HaUers connected with ship. 
Wvice of summons on an agent to whom a ship 
IS consigned is good scrvico on the owner in rcsficct 
of mattors oonnoctecl with such Hhip. Kajakaw 
OOTraDBAM Bboww . . 7 Bom. O. C. 97 

— -■ CMl Proeedurt 

Code, IS>i9, s. 17 — Bceognized agent — Carrt/ing 
on busings in name of princijial-^hip's agents. 
Messrs. R S d: Co., Kiiropt^an mensliants, carrying 
on buHincM. in Bombay, reRiiivcrl a lottep fnim th. 
ownw of tho .hip RiaUo by whioh Mciwni. B 8 
dt Go. were constituted agents to obtain freight for 
tho RiaUo on a voyage from Bombay to Livorpool, 
tho ship being placeil in their hand for that pur- 
pose. Acting on this letter, Messrs R 8 .6 Go. 
obtained freight for tho RiaUo, signing tho shipping 
ortlcrs in thoir own naino ns ngents for tho 
muster of tho RiaUo. Messrs. R, 8. ds. Co. held 
no other authority from tho owner of tho Rialto 
than that contained in tlio above letter. IIM, 
that Messrs. R 8 ttt Co. ilid not curry on businoss 
for, and in tho name of, tho ownor of the RiaUo, 
and were not therefore his recognized agemts within 
tho meaning ot s. 17, cl. 2, of tho Oido of avil 
Procodiire, to accept service of a summons on his 
behalf in respect of a cause of action that arose 
out of tho Inarling of tho RiaUo. \Miothor, in 
order to constitute a recognized agent within the 
moaning of the above section, tho business carried 
on by him must ho continuous, and not an 
occasional or desultory business. Semble. ; A 
Bombay firm simply omployod by the owners 
of ship visiting Bombay to procure freight for her 
for a particular voyage cannot, under ordinaty 
ciroumstanoes, be reganlod as carrying on business 
in the name of the owners of such ship. Katahsi 
Pancham v. Saundsbs . 8 Bom. O. C. 169 

86. Gii»7 Procedure 

Code, 1859, s. 49 — Agent. Persons merely looking 
after the affairs of a defendant are not agents on 
whom service of summons will be suflSoiont under 
a. 49, Act VI II of 1869. Kam Soondhrek Dassia 
V. Sttbut SooEOUAEfl Debia . 17 W. B. ^ 

87. Seiwice on co-partner 

for partner. Service of a summons intended 
for one partner upon another partner of the same 

17 8 2 
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firm is not a suffioicnt aorvice. Partnen arc not 
the recognized agents of each other within the 
meaning of cl. 2, a. 17, Act VllI of 1800. Lvcims- 
FUT Dooaiuh V. SiBKABAiN MuNDLE . 1 Hyde 07 

28 . Services <m 

pariner for co-pariner — AgefU — Aci VIII of 1859^ 
«• 17, cL 2. — Servico of summons on one |iartnor 
for his co-partner is a good service. Luchmeput 
Dogare v. Sibnaratn MuMe, 1 Hyde 97, dissented 
from. Ramchandra, Bosk v. Snkadb 

7 B. Ii. H. Ap. 68 

80 . Service m puri- 

net lor co^pariner. Service of summons on one 
partner for his co-partner is not sufficiont 
servico unless the service is effec^tod at the place 
where the partnership business is carried on. Kna- 
TOOB Mull v , Jokberam . 11 B. L. B. Ap. 26 

80. — > Brothers llvizig in the same 

house. Where an ex parte decree had boon given 
against three brothers, and it was shown that 
there had been only one summons, and that 
the serving officer had merely posted the summons 
on the door of one of them without attempting to 
serve it personally on him : — Held, that the notice 
had not been properly served even on the one 
brother, still less on the two others ; and that the 
defendants were entitled to have the suit restored 
on their application. SniBoo Hoy n. Kashre Roy 

26 W.B .884 


81, Bummona transmitted to 

local Court forserwloe — leave of aumtnona — 
Betum of local Court when auffleient evidence of ser- 
vice — Form of return to he made hy Civil Court, 
Where the service of summons has been effected 
on a defendant by affixing a copy of the sum- 
mons on the door of his dwelling-house, the 
Court must decide whether the summons has been 
duly served by such affixing or not, and if it decides 
In the negative, a new summons must be issued, 
or substituted service directed. Before the Court 
ean decide in favour of the suffleiency of this mode 
of service, it must be aatisfied that the defendant 
Is keeping out of the way for the purpose of avoid- 
ing servico. Where a summons has been trans- 
mitted by one Court to another for service the 
latter, the transmitting Court is not bound, in 
eveiy ease, to satisfy itself that the law as to 
BBTVioe has been strictly followed. The presump- 
tion in favour of the proceedings of a Court of justice 
is that everything has been duly performed, 
and if the return made by the Court serving the 
summons states that the summons has been duly 
effected, that presumption must prevail, unless the 
return discloses some patent irregularity or clear di- 
vergence from the law. As a rule, on a return ^m 
a competent Court that summons has been duly 
effected it may be presumed that either personal ser- 
vice has been effected, or substituted service under 
s. 82, or under ss. 80 and 82 combined, of the Civil 
Procedure Code (Act XIV of 1882). As proof 
of due service of summons, a return from ^o 
Court of Small Causes at K was rdiad upon in 
tiie High Court. The return was in the following 
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words : “ Read bailiff’s endorsement on the back: 
of the process stating that the summons has. 
boon affixed to the defendant’s house on the- 
22nd Docomlicr 1884, at 0 a.m.; and proof of the 
same having been duly taken by me, it is ordered 
that the summons bo returned.’! Held, that 
there was no sufficient service. 'I’hc return it- 
self proved the insufficiency. There was no 
statement, under the hand of the Judge, that the 
summons had been duly olToctod, and did 
net appear that anything had been done beyond 
fixing the summons on the defeiidant's door. That 
affixing was not sanctioned after inquiry by the 
local Court, as required by s. 82. All that appeared 
to have b^n done was the affixing proscribed 
by 8. 80, which was insufficient until confirmed 
under s. 82. Beg, v. Tukaya, /. L. B. 1 Bom, 214 
Nubur Mahomed v, Kazbai 

l,li.B.10 Bom. 202: 

82. Summons trans- 

mitted to local Court for service^ Question of sufi- 
cimey or olhermse of serviee of summona^ivU 
Procedure Code, 1882, s, 85 — Practice, When a 
summons is issued by one Court to persons resident 
outside its jurisiliction, and is sent to another 
Gburt for service to be effected, it is for the Court 
from which the summons originally issued to de- 
termine whether the service of summons by the 
Court to which it has boon sent for service is suffi- 
cient or not. Husur Mahomed v. Kadtai, 1, h B, 10 
Bom, 202, distinguished. RoMAVAm Bubal 
V. GuoooDoirANxiAK Sen I. Za B. 28 Oalo. 889 

88. BuiBoienoy of aervice— 

Evidence of service^-Suhslituted servico^Kvidence of 
serving peon. The evidence of the serving peon 
that ho endeavoured to servo the summons on the 
defendants, and that, not being able to serve 
them personally, he affixed a copy of the sum- 
mons on the outer door of their., dwelling-house 
if believed by the Judge, is perfectly legal evidence 
of the fact that these defendants were served. 
Ramcoomab Singh v. Ramsoondur Singh 

17 W. B. 868 


84. .■ ■ Evidence of ser- 

vke^Pfons* return of service, A Collectoxate 
peon’s return of service is not admissible as legal 
evidence. Moinoollah v, Goluck Moneb Chow- 
dbain 16 W. B. 21(y 


86. Berwloe on military oiBoer^ 

Army Act of 1881, ss, 114, ISl-^iw Procedure 
Code, a, 468, In a suit against a soldier to recover 
a debt not amounting to £30, serMe : The Com- 
manding Officer of ^ defendant is bound to cause 
rile summons of the'Small Cause Court to be served 


on him. Mahomed «. Aggas. 

T.T..A.101bd.819> 




Servico of summons on a military officer was effeoM 
by transmitting a copy by post to the Oommand- 
ing Officer at Sooundeiabad, where the defendmt 
was stationed, and it was returned with the d^ 
fendant’s acknowledgment endorsed on iti 
with a certificate that it bad been duly served^ 
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but there was no affidavit of aorvice : aervioo waa ! 
■ Md to be sufficiently proved. Hariiison v. 
Hora . 11 B. li. B. Ap. 48 I 

— - ArwyAcU188U 

a 144 — Stth-CoRdticiof, Ordnance Deparimenit U a 
g(4dier~-Ciml Proceiurt Cod^, #. 468. A Sub- 
Conductor of Ordnance on the Madias Establirh- 
ment of Her Majesty's Indian Military Forces, 
holding a warrant from the Government of Madras, 
is a soldier within the meaning of s. 144 of the 
Army Act* 1881. In a suit to recover H18.3-7-0, 
a summons having btwn sent by the Cburt to the 
Oummissaiy of Ordnance to be scTved on the defend- 
ant, hfs subordinate, the Commissary of Ordnance i 
n*tumed the summons iinserved and n^forred to | 
s. 144 of the Army Act, 1881, as his reason for such ! 
action. Held, that the Commissary of Ordnance | 
was bound to servo the summons under s. 408 : 
of the (^do of Civil Procedure, although the defend- I 
ant might be entiUitd to the privilege given by j 
s. 144 of the Army Act, 1881. Abhaiiam t>. Holmks 
I. L. B. 11 Mad. 476 

88. Beturn by ! 

Baair — Proof of service of notice. A return by the j 
Nazir to the effect that the peon swears that a 
notice has been served is insufficient in law to proof | 
the service without the deposition on oathoftho I 
serving peen taken before a eompetont authority, i 
Baj Kishorb Dutt, i». Bydobath Shaita ! 

12 W. B. 866 

88. .. . Nazir's report. 

A Nazir’s report of service of summons or of 
issue of proclamation is not legal oviden(« on 
which to punish a witness failing to attend a Court 
of justice when duly summoned. In the maUer of ; 
the. petition of Nilkant Bhattachakjkk 

kW. B* 1804^ Hla. 9 ; 

•Okhot CnuNDER Dutt v. Erkstre. 

8W.B.Hi8.U I 

Srbenatk Thasoob V. Watson. 

4W.B* MiB.4 : 
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ordinarily n*sidc*d at the time of service. \Miother 
or not these conditions are cstablii^ed to the 
satisfaction of the Iburt must in each case depend 
on its own particular circumstances. Hajbndro 
Nath Sanyal r. Jan Mkah 

I.Ii.B.8eCalo.l01 
8 O. W. XT. 674 

42. DlBoretioii to Ibbuo Beoond 

Bimmona--.-lbMSiie(! of rdiim to first sumtnons. 
When there is no ivtiirii of mTvieo to a suinmons, 
the law gives a Court full disep^tiun either to issue a 
Hocoiui suniincms or to taki' or not. take stronger 
mcasun.^ri. It is not iiiipiT'itive on one (Ttmrt to 
take measures t4» ex|NMlitR the Mi*rvic*e in another 
Court, but it is the business of the |Mirty iiitcnsitod 
to move the Court to do what is lutcessary. 
Dowt.ut Mundur V. Omkao Sinoii Kana 

14W.B.88e 

48. Civil Procedure 

Code, 1882, ss. 99 A and 72- -Application for fresh 
summons --Limitation. An appUeatinn for a fresh 
sumintms to a defendnnt, the suminons originally 
IshuchI having bcim rcturnid iiiiservcd, is within the 
period prescribed by s. 99 A of the Civil Prmxxluro 
Code (Act XIV of 1882), if made within one year 
from the dato of the Nazir’s count(Tsignature below 
the bailiff's endorsement of non-siTvico, the nazir 
being the pn>i)er ofliizw of the (Joiirt to whom under 
s. 72 of the Oixlc the summons is delivered for service 
ami who is to return it tr the (.7ourl> if iinscrvcd. 
Parsotam ViTiiAL V. Ahdui. Hkhmanbhai 

I. L. B. 18 Bom. 600 

44. - - Irregular aervioe— Grotmd 

for objecting to decree — Joint promissory note. 
An irregular scTvicx* of summons on tu’o out of 
three dofendiuits to an aid ion brought on a joint 
promissory note docs not give the third defendant^ 
who has been pro|MT]y scrviKl, gnninds for objecting 
to a doerco which has been yNissed against him 
under Act V of 1860. Ewino v. Gohai Das 
GniiSB . 2 B. L. B. Ap. 7 


Ram Soondur Chuckerbutty v. Kaleb KohdXi 
Dutt .... 0W.BiAotZ,82 

Koondun Lall V. Noob Ali . 10 W. B. 8 

Nee Meah Khan v. Narain Chunder 
Chowdhby . 18 W. B. 197 

40. AlBdawit of Borvlee of 

BummoilB— Ctvtl Proeedufs Code, 1882, s. 80~~ 
— ^Pr^tee. An efHdavit in support of service of 
a writ of sammonB under a 80 of the CSivil Proco- 
diiro Oode should diow that proper efforts have 
been mads to find out when and where the defendant 
is likdy to be found Cohen v. Nubbino Dabs 
Auddt . . IIi.B.190alo.201 

41. CivU Procedure 
*Code(AefX/Fo/ 1882), ss. 79, SO-^AffiooU of 
eeruke of summons, sufficiency of. Where a defend- 
-ant cannot be found, the affidavit of service must 
show (i) that mpac efforts were made to find him, 
•and (ii) that the sow of the suminons was affiaed 
on the door of the house in which the defendant 


46. Mad. Act III 

of 18d9, ss. 2, 3. Whore a summons tu a witness, 
issued under Madras Act 111 of 1869, was shown 
to a person and taken iMck : — Held, that the sum- 
mons had not been served. In re Kuppan 

I. Ii. B. 11 Mad. 187 

40. Defen/Uini rest- 

derd ta another district — Act X of JSS9, ss, 47, 56. 
In a suit for rent under Act X of 1859, service of 
summons on a ^fendant, whoso abode in is another 
district by a peon from the Court of the Collector 
of the district in which the suit is brought, instead 
of through the Collector of the district in which 
the defendant rcsidiw, as required by s. 47 of the 
Act, is not such an irrogularily n» vitiates the whole 
proceedings and renders the decree*, and a sale in 
execution thereof, void. Per Jai’XSon, •/.—The 
words in H. 50 *' upon proof that the summons or 
proclamation has been dulv served according to 
t^ provisions of this Act,’^ refer to the mode In 
which a summons is to be served, and not to the 
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agency 1^ which it ie to be eerved. MACKnvrosn 
V, Kaily Doss Mullick 

11B.L.B.1: 19W.B.S84 

47. Service on wrong 

pereon^Erroneoue deacription of defendant in 
ptaini — Dismiseal of auit In a suit brought by 
the plaintiSs against the summons was by 
mistako served upon B, who thereupon filed a 
written statement denying his liability and alleging 
that he was erroneously described in the title 
to the plaint. On the day of the hearing of the 
case the plaintiff’s agent saw B for the fint time 
Mid ascertained Uiat he was not the real defendant 
in’ the suit. Held^ that the case having come on 
for hearing, and there being nothing to show 
that the plaintiff’s had been in any way deceived 

a B, the proper order to bo ma^ was for the 
missal of the suit. Londoit, Bombay, and 
Mbditerranban Bank v, Mahomed Ibrahim 
Pabxar . . L li. B. 4 Bom. 618 

46. Ez parte decree— Cttui Proae- 

dure Code, ea. HQ, 100, 104— Apptal— Service of 
aummona on defendant reaiding out of Britiah India 
— Burden of proof. Where a defendant, against 
whom an ex parte decree has been pasficd, appeals 
against that decree, it is sufficient in the first 
instance to establish that in the Court which passed 
the ex parte decree the necessary proof of service 
of summons on the defenduit was not given by 
the plaintiff. It is not incumbent on the appellant 
to show that the summons was in fact not duly 
served. Where a summons is sent by post to a 
defendant residing out of Britirii India, it is not, 
in the absence of evidence that the person to be 
served was at the time residing at the. place to 
which the summons was sent, sufficient proof 
of service to show that the summons was posted, 
but there must bo some evidence of its having 
been received by the defendant S. 100 of the 
Code of Civil Ffoccduro is not limited in its applica- 
tion to defendant’s residing within British India. 
FAKBR-ITD-DIN V. GHArUR-UD-DlN (1000) 

LIkB.S8AlL88 

46, - Ctetl Proce- 

Anib Code, aa, 80, 108—ApplieaUon to aet aaide 
a decree paaaed ex porter— Irregular aervice of sum- 
moM. Where a serving officer finds a defendant 
to be away temporarily from homo, and knows 
where he is, it is not a good service if he thereupon 
does no more than fix the summons to the outer 
door of the house; but he must make further 
efforts to effect’’' personal service. Sakina o. 
Gattbi Sahai (1002) . I. L. B. 84 All 808 

BXJMMQNS OABBB. 

trial of—! 

fifes JuBnDiOTCON L li. Bb 86 OalCt 869 

BOVDAY. 

See CmL Fboobdubb Godb (Act XIV 
or 1882), a 578 L L. B. 80 All 186 


BUBDAY— eoncM. 

arrest on— 

fifes Arrest— C iTiL Arrest. 

4 Mad. Ap. 68 

fifes Lord’s Day Act. 

delivery of goods on— 

fifee Contract— Construction or Con- 
tracts . . I. L, B. 16 Bom. 888 

- disposal of suit on— 

fifee Civil Procedure Code (Act XIV or 
1882), a 578 . L II.B.89AU.668 
I. L. B. 80 All 188 

presentation of plaint on— 

fifee Holiday. 

8 B. L. B. Ap. 78 ; 11 W, B. 687 
16 W. B. 881 


time expiring on— 

Su Limitation Act, 1877, s. 5. 
fifee W^RiTTEN Statement . Cor. 80< 

trial on— 

Su Holiday 8 B. L. B. Ap. 18 

W.B.1864,Or.8 
17W.B.880 
fifee Lord’s Day Act . 6 N. W. 177 

BUBDBBBUBB BOUNDABY. 

Beng. Beg. Ill of 1888, s. 18 

S. 13, Regulation III of 1828, was intended to make- 
provision for the immediate settlement of the limits 
of the Sunderbuns ; honco it fixed peremptorily a 
period after which the demarcation of those limits, 
made by the special Commissioner to that end 
appointe!l should be final No person could come 
in after that period (namely, three months ffrom the 
date of the Commissionei^s proceeding fixing bound- 
^) pleading infancy or other ground for re-open- 
ing the question of boundary, since the geographical 
boundary lino was necessarily to bo one and the- 
same for all the world. Even within Ihe period of 
limitation allowed, no one could be heard to object 
to the line, unless he declared and offered proof that 
at the time of the survey he was in the occupation 
of a definite quantity of land cleared and under cul- 
tivation within the lino. After the line had once 
become final, no party could be heard to say that 
even cultivated lands within it were part of his 
settled xamindari. Baradakant Roy e. Comus- 
SIONER Of TBE SUNDERBUNB 

8 B. L. & F. 0. 88 : U W. B. P. 0. 14 


BUNDBBBUBB BBTATM 

Su Bengal Act VII ov 1864» s. I ^ 

XIi.B.UOn]d.44a 

Su Sale ior Abrbars oy Rbvieur 
Ieoumbranobb— Act XI ov 1859. . 

LlaMlAOnlaidG 
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BUNDEBBUNB BETTUDMEin* BEQU- 
LATIOir (BENG. BEG. Ill OF 18B8). 

Lease granted by duly 'ooneti- 

tuted Revenue authority. Effect of settle- 
ment on. Per Bankbjss, J.— Though ciTtain 
provisioDB of Regulation III of 1828 go to show 
that tho SunderbunB. up to that date, continued 
the property of tho State and had not been 
permanently settled with any one, that waH 
intended to be said generally with regard to tho 
tract of country known as the SunderbunB as a 
whole, and it could not have been intended to un- 
do tho effect of any lease granted by any duly 
constituted Revenue authority. Tamabii A Biai v. 
AsnrTosu Dhub .40, W. E*. 618 

SXTEEI LAW. 

8n Maiiomedan Law. 

I. L.B.82Cale. 988 
I.L.B.81AU.18e 

BUFEBIETENDENOE OF HIGH 

COXJBT. 

Col. 

1. Act XXIII or 1861, 8. 36 . . 12276 

2. Bombay Regulation II or 1827 • 12281 

3. Charter Act (24 A 26 Vict., c. 104), 

8. 16— 

(а) Civil Cases . • • 12281 

(б) Criminal Cases . . 12307 

4. Civil Procxoube Code, 1882, s. 622 12318 

Ste Bond 6 B. L. B. 107 

Stt Calcutta Munigifal Consolidation 
Act (1888), s. 136. 

l.L.Ha0Calo.74 
8 O. W. N. 70 

8u Charter Act. 

8m, Civil Pbogsduhb Code. 1882, & 622. 
Sm Criminal Procedure Code, a 146. 

I. la R. 81 Calc. 086 

Su Criminal Procedure Code, s. 196. 

LL.B.a7Had.aa8 

8u Criminal Procedure Code, s. 439. 

1. L. B. 86 AU. 1; 840 

8u High Court, Jurisdiction or — 
Bombay— Civil 9 Bom. 849 

8m Land Acquisition Act, 1870. 

16B.L. B.197 

8m Revision— Civil Gases— Small 
Cause Court Gases. 

8m Sbouritt roB Good Behaviour. 

6C.W.N.608 

■ ■■ Ohartsr Aot (84 ft 86 Vlot. o. 
104), ■. U—Orlatliwl oaaes- 

Sm (htDONAL Pbociduiie Code, a 146. 

L L. B. 89 Oalo. 888 

8m PossiSBiOK, Order or Criminal 
C buBT, AS TO— LiXELmooD or Breach 
or THE Peace. L la B. 88 Gals. 410 


BUPBRINTENDENCE of HIGH 
COUBT— eonld. 

- Charter Aot (84 ft 26 Vlot. o. 
104). a 16 — Criminal oases — conrid, 

8m Witness— Criminal Cases— Sum 

MONINO WiTNESSEa 

I.L. B. dOCalo.608 

" — r — Civil Froeedure Code, 1888. 
a 68^— 

See Appeai^Arritration. 

I. L. B.89Calo. 167 
8m Attachment — Suujkcth or Attach- 
ment — ^Tuust Property. 

1. L. B. 88 Calo. 574 
8m Calcutta Municifai. Consolidation 
Act (Ben. Act 11 or 1888). h. 1:16. 

0C.W.N.48O 
See Compromise — Construction, Kn- 
FOBciNG, Effect or, and Sktiino 
aside, Deeds of Compromise. Isi 
I. L. B. 80 Calo. 018 

8m Decree — ^Alteration or Amend- 
ment or Decree. 

1. la B. 84 Mad. 640 
See Sals in Execution or Dkc'rejs — 
Setting aside Salk — General Cases 
I. L. B. 86 Bom. 681 

See Special or Second Appeal— Order 
subject OH NOT TO APPEAL 

6C.W.N.ei4 

• oriminal cases— 

8m Revision— Criminal Case^ 

1. ACT XXIll OF 1801. S. 35. 

L Ezeroise of superintendenoe 

"•^Orders of Court of find inetanee and Appelltite 
Court, The High Court could interfere, under 
a 36, Act XXIll of 1861, with the order of tho 
Court of first instance, as wt^ll as of tho Appellate 
Court whoro tho orders of both tho Ouirts appeared 
to bo without jurisdiction. SiiEO Dyal Singh v. 
Mahomed Kamil 8 Agra Mis. 8 

8. Case tried tn two 

Courts without jurisdiction. Whore a case properly 
cognicablo by a Small Cause Court hod Ix^cn heanl 
and determined by the Subordinate Judge, and on 
appeal by the District Judge, tho High Ouirt, in the 
exorcise of its extraordinary jurisdiction, annulled 
the proceedings of the two lower Courts. Bhimrav 
JiVAji a Bhimrav Govind 11 Bom. 194 

8, - Trial with juris* 

dtefioa— Fffor la decision on facts. The High 
Court cannot, where an inferior (^iirt has jurisflic- 
tbn to try a case, and has tried it, merely because 
there is an error apparent in tho decision on tho 
ftots alter, that decision, where tho law allows no 
appeal In the matter of ihs petition of Peareb 
Sahoo • • • • 7 w. B. 180 

4. CottrtoefRmiss 

officers-^owrts acting wilhoui jurisdiction. Tho 
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SUPBBIITTENDBNOII OF HIGH 

OOUBT— eonfd. 

1. ACT XXIII OF 1861, S. 86-eofilcl. 

proviuoDB of R. 36 of Act XXIIl of 1801 extended 
to the Courts of lievenue offioeni acting without 
jurisdiction under Act X of 1869. Hubpkrsuad v. 
Lalu. 

Sir. W. 60 ; Agra F. B. Ed. 1874, MB 

5. Acl X of 1859 

a lOS^Sak hy Dupuiy C6lketcr^Appe/il A 
Deputy Collector sold an under-tenure in execution 
of a decree for rent. An appeal was made to the 
OoUector on tho ground that the tenure could not 
be sold unless execution hod bcc^n previously issued 
against the moveable property of tho judgment- 
debtor. The C>)llcotor affirmed tho decision of the 
Deputy Collector, but on review set aside his for- 
mer order, on tho ground that he had no jurisdic- 
tion, the sale having taken place under the provi- 
sions of Act X of I860. An application was made 
to tho High Court under s. 36 of Act XX ill of 1861 
to set aside tho order of the OoUector, on tho ground 
that tho Collector had no power to review his own 
judgment^ and censequenuy his drat order stood, 
which the High Court ought to set aside, and pass 
sueh order as it might thmk right, and reverse the 
order of the Deputy Collector. The question was 
referred to a Full Bench whether s. 36 applied to 
the order of the Collector. ITio Full Bench refused 
to consider the question referred, on tho ground 
that it was tho intention of Act X of 1869 that the 
sale by tho Deputy Colloctcr should be 6na1. In 
ihe maUif of the pfiUum of Docowki Kaxi 

B. L. B. Sup. VoL 617 
6W.B. Aota;68 

6L Order iUegaUy 

made-^Appeal entertained without jurisdiction. 
In execution of a decree, tho District Munsif mode 
an order which ho was not legally authorised to 
make at tho instance of tho purchiucr of the pro- 
perty sold in execution. Ko appi*al could be made 
against tho order, but the Civil Judge entertained 
an appeal and reversed the order of the District 
MunsiL Tho High Court set aside the order of the 
Civil Judge under a 36, Act XXIIl of 1861, but, 
by virtue of tho powers given by the section, tho 
order of the District Munsif was also annulled. 
SUBRAYA GOUNOXN V. VnXXATAOTRI AiYAR 

eMad.88 


7. 


Court exceeding 

its furisdietion— Appeal heard withofU jurisdiction. 
The true construction of a 36 of Act XXIH of 
1861 was, that the High Court might cali for the 
record in any case in which a subordinate Court 
exercised a jurisdiction when it had none, or exceed- 
ed it when it had jur^ction. The words in a 86, 
“the Su^er Court may set aside tho decision 
Mosed on appeal in such case by the subordinate 
Court, or may pass such other oraor in tho case as 
to such Sudder Court may seem right,” meant that, 
where a Court exceeds its jurisdiction, the High 
■ Court may set that part of the order which 
if in excess of jurisdiction, and that, where the deci- 
sion of the subordinate Court is made on appeal in 


SUFEBINTENDEITOE OF HIGH 
COURT— eonkf. 

1. ACT XXm OF 1861, S. 36-Hxmfd. 

a case in wjiich it has no appellate jurisdiction, the 
proper order is to set aside the decision altogether. 
If an appeal be heard by a subordinate Court which 
has no jurisdiction to hear it, when it ought to be 
heard by another subordinate Court which has 
jurisdiction to hoar it, tho Court may set aside the 
decision of the Court which hod no jurisdiction, 
and may, if it think right, refer the case to tho 
Court which had jurisdiction, oven if it he too late 
to ipfer a fresh appeal to that Court The Judge 
having entertained an appeal where none lay, is 
no ground for interfering with a decision which 
the legislature intended to be final Jackson, J., 
differed. In the 7u(Uler of the peUUon of Subjan 
Ohtaqur 

B.L.B.Bup^VoL681:6W.B.His. 77 

8. — — — Power to call for 

record — Discretion of Court. Under s. 36 of Act 
XXIIl of 1801, there w^aa a discretion in the 
Ckiurt to call for the record or not ; and in cases 
w'hero the application was mode a considerable time 
after tho docmet, the Court refused to call for it 
Boouiieb V . AIiLEE Hydkr 

lH.W.Ed.1878,871 

9, - — ■ Appeal from order 

refusing to notify a decree. The general powers of 
the High ('oiirt do not enable it to hear an appeal 
from an order of a Zillah Judge refusing to rectify 
a decree. Mahomed BusnxxRooiJ.An CnowDiiBT 
V . Ramkant (^howdiiry . . 9 W. B. 894 

. Apj^kaUon to 


10 . 

transfer appeal — Inches. An application to tho 
High Court, under s. 36 of Act XXIIl of 1861, 
to order a subordinate Court to receive an appeal, 
which in ordinary course ought to have been re- 
ceived within fifteen days of tho original decision 
(in this case to transfer an appeal from a Court 
which had dealt with it without jurisdictioii) ou^t 
to be made either immediately upon the quashing 
of tho order of tho subordinate Apprilate Court, or 
promptly and without any avoidable delay. In 
the malter of Bussiox Lail Chattbbjbb 

16 W. B. 618 

Appeal preferred 


11.^ 

in Court having no jurisdiction — Extmeion of time 
for appealing. When an appeal had been prolcned 
by the plaintiff to the Judge which ought to have 
bei*.n pi^erred to the Collcetor, the Court made an 
order giving tho plaintiff thirty days within whkh 
to prefer his appeal to the Collector instead. Adbx- 
RANi Nabain Kumabi Bajbani or Bubdwan 0. 
PURIKHIT RAWTRA 

7 a L. a Ap. 16 : U. W.B. 4M 

18. - - JkcMtmbtOcI^ 

leetor as to genuineness of deed. Where a CofleoM 
decided upon the genuineness of a deed of aal^ m 
was hdd to have exceeded his autiunifyw oUd hii 
order could be set aside by the Hif^ Com unoer 
a. 36, Act XXIIl of 1861. ToYLVGKCiNAni 
Vi Baluckram Dosb • W. & 1884^ Afft W 
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^BUPBBIBTBNDENOII 07 HIGH 
GOT7BT— eoMftl. 

1. ACT XXm OF 1861, B. 2^--conid. 

!&• lUegal order of 

.Deputy CoUeetor. Whoro a Deputy Collector, inrho 
had decreed a suit for ejectment on proof of arrears 
• due, held afterwards in execution that aa the arrear 
had been paid up within fifteen days the tenant 
o.oiild not be ejected in accordance with s. 78, Act 
X of 1860, his order in execution was declared tn 
ho ultra vires and illegal, and was set aside by the 
High Court under its general powers of revision. 
DkKN DyAL PURAMAMICK V. HaMCOOMAK 
CnowDHRY 10 W. R. 846 

14. Order oj Collect 

tor ejecting gantidar. Where a gantidar on the suit 
of the patnidar was ejected from hia holding, not- 
withstanding a right of oectuiuimy indcpenclcnt of 
his ganti, an appeal lay to the Collector, whose 
order could only be questioned by a civil suit, and 
not uniler s. 36, Act XXI 11 of 1801. Hugtkminath 
MiTTKR V. WOOMANATH ChoW^HRY 

W. B. 1864, Act Z, 47 

15. Extraordinary 

juri/ididion oj High Court — Poteer to deal 
order slajfing execution. Where a Subordinate 
iliidge, in consequence of n fresh suit by the plaintiff, 
stayesd the execution of a decree which was passed in 
the defendants' favour for costs, the High Court, 
in cxereise of its extraordinary jurisdiction, reversed 
the stay order. Gambhirmal r. Ciikjmal JonH- 
MAT 11 Bom. 161 

10, Mejusal to sH 

aside CaUector's order made without jurisdiction^ 
where it reimed an illegal order. A rule having 
been issued calling on a judgment-debtor to show 
cause why an order of the Collector in appeal, 
reversing an order made by a Deputy Collector in 
oxeeutioii, should i.ot lie set luiide, the nilo was dis- 
charged with costs, inasmuch as, although the Col- 
lector had no jurisdiction to make tho order which 
ho made, tho Deputy Collector's order was wrong, 
being a violation of the provisions of s. 02 of Act 
X of 1869, and could not bo upheld. Tabachumd 
Mubdul V. Bhyrvb Cuundxr Chuckjerbutty 

16W.H661 

17, . ■ ■ — Bight of appeal 

•Sale jor arrears of rent, irregularity in. A Civil 
Court had no power, under s. 36 of Act XXin 
of 1861, to reverse a sale for arrears of rent under 
Act X of 1860 on account of irrogularity or damogo. 
Avithoat the aggrieved party having first appealed 
to the Commissioner of Remue. Act XX III of 
1861 gate no power to the High Court to consider 
the legality or otherwise of &e Collector's order 
without such appeal. Suddxb Golab Sivoh v. 

RaV BUDDUL SlNOH 

1 Ind. Jnr. H. a 1 : 4 W. B. Aot Z, 28 

, 18. Setting aside sale 

‘to easeuffbn— Covfis exceeding jnrisdiiiion. If the 
Judge exceeded his jurisdiction in hearing the 
Appeal from tho order of the Sudder Ameen setting 
Bride a sale in exeoutioft on the ground of the non- 


SUPERIHTBB'DBNCB OF HIGH 
COXJBT--cotiftf. 

1. ACT XXIII OF 1801, 8. 3B--eonfd. 

payment of tho piiri'hase-monoy within tho jiroper 
time: — Held, that it was roinfictent for tho High 
Court, exercising its power under s. 36, Act XXllI 
of 1801, to set asiilo the order of the Sudder Aineon. 
Amanee BRorM v. Kooriian Am 3 Agra 204 

Mahksu Paxdry r. Baldut Pandry 

3 Agra Bev. 10 

10. Act XXJll of 

1861, s. 35 — Order made without juri/tdiction — 
Interference with order of loivcr Courts. Petitioner 
bought at u Courl-salc certnin property which had 
boon attimhed in 0. 8. No. 30 of 1800 on the filo of 
the District Miin.'iif's Court. Befoio, however, the 
sale eertificate w'as isMUod to him, tho plaint ilT in 
0. 8. No. 79 of 1800 present e^l a petition praying 
for a ro-sale of tho firoficrt y, on the ground that it 
had boon sold at an undcrvaliic. On this petition 
tho Miinsif cancelled tho fermor Male and ordered 
a rc-salc. Beforo thin rc-Halo took place, tho pro- 
perty was fkdd in execution of tho decree in suit 
No. 3 of 1860 on tho tile of tho Civil (N)iirt, and 
purchased by the plaint ill in that suit. ThercMipnn 
I petitioner applied to tho Miinsif to rc-Hell tho 
j property in Hatisfnetion of his claim. The Muiisif 
i refused to do so, and tho Civil Judge, ii]inn appeal, 
confirmed the Miinsifs order. Held, on spc^cial 
; appeal, that tho Munffif's first order, annulling the 
j sale, was a nullity, and tho subsequent iittaelnncnt 
I and sale under tho decree in 0. 8. No. 3 of 1 800 was 
; inoperativo against the properl y ; that coiiKequeiitly 
, the appellant w'as cut it IihI to have I hesif ]irof!CCHlingB 
! set aside and the validity of his sale upheld, if tho 
! respondont’s objection t hat tho on Icrs were not open 
to question in tho ^igh Court should not firo/sil. 
Upon t he latter pqini : — // # Id, t ha t no right of appeal 
‘ oxistcfl, but that therefore the Civil Court had no 
jurisdiction to ontertuin the appeal to tho Court, 

I and, giving oflert to tho petition of spc‘cdal appeal 
; as a petition under s. 36 of Act XXIII of 1861, that 
I the ordors of the lower Courts should bo annullAl 
I and tho petitioner deelarod entitled to an order 
I and certificate perfecting his title. Aenamalai 
Chbtti V. Muthulinoa Pillat . 0 Mad. 300 

20. Order remanding 

suitr--‘Apgdieation to set aside order from whith 
appeal could have been brought. Wlicro a iludge on 
r^lar appeal by a defendant had rcmandofl a 
case for re-trial to the Court of first instaiiee:— //cli, 
on a miscellaneous petition to the High Court, thit, 
as it was competent to the petitioner to have pre- 
sented an appeal from the onicr of tho Judge re- 
manding the suit, tho High Court hod no jxiwer 
under s. 35, Act XXIII of 1801, to entertain a 
miscellaneouB application to set aside the Judge's 
order. Tuxkb Ali v. Saadut Ali . 6 B. W. 14 

SL Power oj Judge 

to interfere with order sanctioning complaint in offence 
against pubSe judice. Tho District Judge having 
reversed on appeal the order of the Subordinate 
Judge sanctioning tho prosecution of the defendant 
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SUPBBIllTBirDXlirOB OF BIOH 
COUBT— conid. 

1. ACT XXIII OF 1861, S. 86-HxmcU. 
in a suit in his Court for an alli^ged false statement, 
the High Court set aside the Judge’s order under 
the proTisions of s. 36 of Act XXITI of 1801. In 
fhs moMer cj the peftMon of Bulwunt Rai 

eir.w.m 


28, . Power o/ High 

Oouirt. Under this section, the High Court should 
not only reyerse the illegal order, but pass the order 
that should have been made. Adubmonbb Dossbb 
V i Kamibbb Sobdubbb Dbbia 

8W.B. AotiX,146 

Raj Chubdeb Roy Chowdebt v. Gbbbbr 
Cbubdbb Roy . 6 W. B. Mis. 46 

2. BOMBAY REGUIJtTION II OF 1827. 

, "T 7“: 7 Plain/, pnaenkUion 

of--Rdum of filatni for preaenUUion to 
proper Court Juriadietion of Subordinate 
Judge— High Court, power of. to inUrfere under 
Bom. JUg. II of 1827. a. 5. d. 2. A 
second clan Subordinate Judge returned a plaint 
for presentation in the proper Court on the 
ground that the snbjeot-matter exceeded his 
peounia^ juriadiotion. The first class Subor- 
dinate Judge, to whom the plaint was then 
presented, also returned it for presentation in 
the proper Court on the ground that the sub- 
Jeot-matter was below his peouniary jurisdiction. 
The jfiaintiff thereupon presented the plaint to the 
•uocossor of the second class Subordinate Judge 
who had originally returned the plaint. That 
Judge held that he had no jurisdiction to review 
the order passed by his predecessor. The plaintill 
appealed, and the Judge rejected the appeal, hold- 
ing that no appeal w against an order refusing 
to grant a review. Olio plaintiff applied to the 
High Court under its extraordinary jurisdiction. 
Hdd. that the case was one in which the High Court 
ought to interfere under cl. 2, s. 6 of &mbay 
Rognlation 11 of 1827. The order of the second 
olass Subordinate Judge was set aside with a 
direction that he should admit the jfiaint as of the 

S te of its original presentation. Gibdhablal 
LBGOVANDAS V. LaLLU JaQJIVAN 

I. L B 80 60 

g. CHARTER ACT (24 & 26 VICT., C. 104), a 16. 
{a) Civil Casbs. 

1. Funotiona of TTig it 

Court undor a. 16 of Charter Aot— i^a/ur e 
o/ auperintendenee.' Stuabt, C.J.). that 

under a 16 of 24 & 26 Viet., o. 104, the power 
of Buperintendenee to be exercised by the High 
Court is not merely administrative or ministerial, 
but also judicial Bubb Koobb v. Damodub Dass 

6V.W.66 

8 . — Objed of auperin- 

Undeace. It was not the intention of a 16 of the 
Charter Act to confer any rights upon littant 
firatissp its whole object being to. give the High 
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BUFBBurrmrDBiroB of high 

OOUBT-coii«. “ 

a CHARTER ACT (24 A 26 VICT., C. 104), S. 16 


(a) Civil Ca 8B8— eoalii. 

Court some control over the Courts subject to its 
appellate jurisdiction. Dossbb v. Sbinibash Dby 

18W.B.74 

8 Beng. Ad VIII 

of 1869. a. 102. The Court hold that in a suit for 
rent, even if no appeal lay under a 102, Bengal Act 
VllI of 1860, the Court on special appeal could 
interforo under a 16 of Act 24 A 26 Viet., c. 104. 
On appeal under the Letters Patent: — Hdd. that 
the power conferred by that section ought not to 
be exercised in such a way as to do indirectly that 
which the law forbids to bo done directly, aabim 
Shbikh V. Mukuoda Soondbby Dassbb 

16 B. L. R. Ill : 88 W. B. 868 

Reserving decision in Mokboda Soondubbs 
Dassbb V. Kubrbm SnAiKn SEW. B. 11 

4. Esnetenee of re- 

medy by auit. Where the applicant has a remedy 
by regular suit, the Court is reluctant to interfere. 
Madhub Chundbr Gibbk V. Sham Cuabd Giitxx. 
In the matter of the petition of Madbub 
Chundbr Qirbb • L Ii. B. 8 OaXo. 848 
Mahasankab Habisankab V. Vaubhai Umanji 
6 Bom. A. C. 174 
Bishno Chundbr Bkuttachabjbb v. Shoshbb 
Mohun Pal Chowdhry &8W.B. 877 

Hurbbhur Moobekjbb V. Nobin Chundbr Doss 

80 W. B808 

6. - Exiatence of re- 

medy by auit. The High Ciourt cannot interfere 
under a 16 of the High Court Act whore the lower 
Court has not acted without jurisdiction, or where 
there is a remedy by a regular suit Khobshbd 
Ali V. Chowdhry Wahid Ali . 16 W. B. 170 

Dooboa Soondurbb Dbbia v. Kasbbb Kant 
Ghuokbbbutty 14W.B818 

8. ■ Exutenee of 

dher remedy. Where a petiUoner had his remedy 
under a 260, Act Vill of I860, and the Munsif 
had, whether right or wrong, acted within his juris- 
diction, the Court hdd it had no power to interfere 
under a 16 of the Charter Act. Hub Kishobb 
Audhioaby V. SuDOY Chundbb Nundbb 

17W.B.80 


7. 


Ematenee of re-' 


medy by regular shiI. 8 was adjudicated an insol- 
vent in the Insolvent Court, Ckleutta. B there- 
upon deposited in the Court at Shahabad a sum 
for which 8 had obtained a decree aninst him- 
This decree had been attached T under a demw 
obtained by him against 8. and thiaw afiplM to 
the SbahalM Court for satlrfaotion of fbeir deem 
out of the money deposited by B The OfBcisl 
Assignee opposed tite ap^icatlon, whi^ wm 
gn^ &C)fficUlA/srignee petition 
Court to interfere undursTl^M A 86 •• 
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BnFBBINTBNDENOB OF HIGH 

COUBT— conCi. 

3. CHARTER ACT (24 A 25 VICT., C. 104). S. 18 
— toM, 

(a) Civil Cabbb— «oiiIcK. 

but the Court rofused to interfere, on the ground 
that there was a remedy by suit for injunction and 
application for a preliminary order under a. 02. 
Act VIII of 1859. In re Miller 

4 B. L. B. A. O. 72 note : 12 W. B. 108 

8. — - Delay t« maibtnp 

apfilieatum. The Court rofueod to extend aBsistanco 
by the oxerciflo of its extraordinary powers under 
the High Court Act, a 15. to parties who were 
chargeable with great and unexplained delay. 
Badua Mohuk Roy v. Raj Ghundeb Shah 

22 W. B. 622 

Bhugoobutty Kowab V. Money. 

2 G. li. B. 646 

9. Laehea o/appel- 

lant — Power of High Court, Whoro tho Court 
below adopted a different procedure, and, after 
partitioning the property, put up for sale the divi- 
ded share of the execution-debtor, the High Court 
in the excredse of its extraordinary jurisdiction 
refused to interfere, in eonseqiienco of the laches 
of the applicant in neglecting to avail himself of an 
opportunity which the lower Appellate Court hod 
given him, of showing that tho partition which hod 
been mode was injurious to him. Matuukadas 
Govabdhandas V. Fatma Ulka Beoak 

6 Bom. A. G. 68 

10. — Order of Judge 

under s, 269, Civil Procedure Code, JSSO^BeoieU 
once to ddivery of poeeeseion in execution of decree, 
Tho Court declined to interfere under a 16 of 
the Charter Act in order to set aside an order law- 
fully made by a Jud|^ under a 269, Act VIII of 
1869, upon a complaint mode to him of resistance 
or obstruction to the delivery of possession under 
a 204, and stated that it would not havo intcifcrocl 
even if the order hod been mode without jurisdiction 
after tho delay that hod taken place, tho petitioner’s 
remedy being a regular suit to establish their 
nght ZuHooBUN Begum v, Mahomed Wajed 

18W.B.87 

11 . Loehei'^lSxiei- 

enw of another remedy. Petitioner, a deoree-holdor. 
allowed another docree-holder to obtain a decree 
upon a regular suit declaring him entitled to follow 
the properties in dispute in execution of his decree, 
•nd did nothing even after that decree was obtained 
until another decree-holder applied for the attach- 
ment and sale of the properties in execution of his 
decree, and tho lower Court having all the parties 
ana^ before it^ and having pas^ an order re- 
jectmg tho petitioner’s application, petitioner, after 
more than ninety days (m period limited for an 
Wool) had elapsed, mvoked the aid of the High 

under s. 16 of the Charter Act. but tho Court 
mlined to exerdse that jurisdiotion. leaving the 
^tioner to his remedy in a regular suit . kalib 
Kwhobb Smr e. Wmi . . 17W.B.477 


BUPEBINTUNDENGE OF HIGH 

COUBT — eonJtd, 

3. CHARTER ACT (24 & 26 VICT.. C. 104). S. 16 
— oonid. 

(a) Civil Cases— ^ n/d. 

12. Order refecting- 

daim of attorney to lien on document for hie rasrs— 
Existence of other remedies, A tiriii of solicitors, 
having been siitnmoned to prodtico cortain docu- 
ments before tho Court, objected to do so claiming 
a lion upon them for costs duo to them from the 
party at whose instaneo tho documents wero culled 
and their objection having been overruled, they 
moved tho High Court under s. 16 of the Charter 
Act. Hdd, that tho High Court is not compellc*d 
to use tho power of siiporintendenco created by tho 
Charter Act unless, in tho interests of justice, it 
finds it necessary to do so, and that in the present 
caso there is no danger of any such failure of justice 
as would render it necessary for tho High Court to 
interfere, spociolly having rcganl to tho fact that 
the loss of this particular remedy, asHiiming the 
attorney to be entitled' to it, dues not involve the 
loss of his costs, as he still has all the other n'lnedios 
for tho recovery of his claim. Semble : 'Pho power 
of snperinteiidfuico under s. 16 would bo exercised 
by the High Court to eorrt*et judicial errors where, 
in tho interest of juBticf\ it is necessary to do so. 
SwiNnoB A Chundeb v, Hera Lal Kikkaii 

2 O. W. ET. 727 

18, Effect as to meriia 

of case of rejection of claim to exvrrhe of extra* 
binary jurisdiction, Tho extraonlinary powers 
conferrod on High Court by h. 16 are only exereised 
when firstly, there has been a eapital error in tho 
judgment of tho lower Court ; or sc^eondly, tho 
plaintiff has entitled, himself to spcreial interfenmere. 
The rejection of an application under s. 16 does not 
noccsBorily amount to a doeision on the merits. 
Where a suit for rent was thrown out by a Munsif 
and subsequently thrown out by a Small Cause 
Court and in either case tho High (7ourt refiiscid to 
interfere under s. 16, but a different Munsif inter- 
preted tho second order of tho High Court as a 
variation of tho first and entertained tho suit: — 
Hetd, that, though the action of the High CVnirt did 
not affect tho merits, yet, as plaintiff had a sub- 
stantial claim, the second Munsif did right in re- 
ceiving it. Shoovankurby Dabke v. Dwarxa 
Nath Mookerjeb 26W. B.844 

14. ■ - — Exerciee of Jurisdiction — 

Giving appeal where none lies. The High Court 
cannot admit an appeal which Act VI II of 1869 
andB.ll,ActXX]II of 1861, do notallow. 8. Iffof 
the Charter Act held not to apjily to tho qiinsilon. 
OOBIMDNATH SaNDYAL V. RaM CoOMAR OhOHE 

8W.R115 

15, Giving appeal 

where none lies— Order doing injustice. The High 
Court should not, in the exercise of its cxtroordinaiy 
powers, give an appeal in a cose where tho law 
provides none. Nor should tho Court in the exercise 
of those powers interfere when such interference* 
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TSUFBBnrTBNDBirCB OF HIOH 
COTIlEtT— eonlil. 

3. CHARTER ACT (24 ft 26 VICT., C. 104). S. 16 
— eofUd. 

(a) Civil Cassch- confd. 

would have the olloct of working an injustice. 
Narayanbhai Lalbuai V . Ganoakrishva Bal- 
XU 1 HUNA .... 4 Bom. A. O. 87 


10, Party bringing 

-appeal without right of appeal Per Birch, J. — 
A party who has proferr^ an appeal to the High 
Court when the law gave him no right of appeal ia 
not entitled upon the hearing to ask the Court to 
treat it as an application for the exercise of its ex- 
traordinarv jiiriwlietion under h. 1.6 of 24 ft 25 
Viet, 0 . l04. In the matter of the petition of 
^SooBJA Kant Ac:hakj Chowdhky 

I. L. B. 1 Calo. 888 


17. ■ ■ Admiaaion of 

'appeal after tUne-’-Appeitl-~‘Iklay in filing — AelX 
•of JSaOf a, 26, The High Court, under its general 
power of Buperiiitendence, «ot aside an order of a 
lower Appollete Ccurt admitting an apjieal filed 
bi*yond time, on the ground that the lower Appellate 
Court luid no jurisdiction to entertain an appeal 
passed by the Oolloctor under r. 26, Act X of 1860. 
Amra Nashya v. Gaoan Shutar 

8 B. L. B. Ap. 86 


H.o. Omra Nushyo r. Gugun Shootur 

11 W. & 180 

18. ■ Appeal withdrawn 

without authority — Application to ad aaide order 
refitaing to reatore appeal An appeal which had 
'been preferred to the .Judge was withdrawn the next 
day through another pleimor. Shortly after an ap- 
plication was made to have the appeal restored, on 
the ground that the second picador had no author- 
ity to withdraw the appeal The Judge refused the 
application. Held, that no appeal lay from that 

“ order and the High Court refused to interfere under 
s. 16, 24 ft 20 Vicl., e. 104, as under the cir- 
' eumstaiices they thought the Judge should not be 
'directed to take further action in the matter. 
Mudroomutty Dbbia V. Dhunfut Singh 

18W.B.167 

19. Order releaaing 

property from attachment. An order of competent 
'Court releasing property from attachment after in- 
vestigation of a claim put forward ought not to be 
interfered with on any ground of more irregularity 
unlesB a failure of justice has occured. Bibhno 
*CHU in>NB Bhottaoharjib V. Shoshbb Mouun Pal 
'CHOWM niY .... 88W.B.877 

90. ^ : lUegal arrest in 

Oourt of JfopMfale— The High Court declined to 
exercise the oxtraordinaiy powora desoribod in s. 16 
of thojHigh Courts Act, where a ICagistFate 'did not 
interfere with the arrest in his Courts under a olvil 
process, of a person who had been accused before the 
Magistrate, but was acquitted at the time of his 
ara^ In the meAef of the pdition of Qxjembmm 
18W.B.898 
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BOTBBIBTBNDBNOB OF ; HIGH 
OOUBT--coRid. ^ 

3. CHARTER ACT (24 ft 26 VICT., C. 104), A Ifi 
— coaftf. 


(a) Civil Casks— eonU. 

— - Award under the 

Nawab NazMa Debta Act, W3, on matter already 
decided by decree. Where certain jiidgmcnt-cie- 
ditoTB submitted a decree of Court to the Commis- 
sioners apiminted under tho Nawnb Nazim’s Debts 
Ac^ 1873, as if it were a new and unascertained 
claim and tho CommiHsionors expressed their opinion 
on tho matter involved in it (although it has been 
already doterinined), tho High Court hdd it had no 
authority to inquire into their award. Omkao 
Bxgum tt Commissionbrhundkb Act XVII of 1878 

84 W. R. 894 

28. — Power over Col~ 

ledora. Under s. 16 of the High Courts Act, the 
High Court had a power of superintendonoe over 
Collector’s Courts, and could interfere to restrain 
a Collector from exercising a jurisdiction which 
properly bedotigs to a ZiUah Judge. Buyrub 
ChUNOBR (’HUNDER V. SHAftIA SOONOEREE DEBIA 

6W.B.AotZ.68 

(Contra) Huro Mouun Mookerjrb t*. Kedaii- 
NATii Doss . 6 W. B. Aot Z, 86 

88. - Setting aaid^ 

decree made ultra vires. Where a decree is ultra 
vires, tho debtor's remedy is either by an application 
for review or by an application to the High Court to 
exorciso its powers under tho Charter Act, s. 15. 
Dooroa Doss Sandyal v. Panchoo Ham Munoui. 

88W.B.871 

84. Befusal of appli^ 

cation under Act VIII of 1859, s, 119^Ex posit 
decree. Judgment was - passed er parte against a 
defendant who had not appeared. The defendant 
failed to show cause for setting asido tho judgment 
under s. 119 of Act VIII of 1869. He then applied 
to the High Court under s. 15 of 24 ft 16 vict., 
c. 104, to sot aside a portion of the decree as 
having been passed without jurisdiction. Tho Court 
refused to intofere. In ike moMer of ihe peUHon 
0/ Leslie . 10 B. L. B. 68 : 18 W. & 474 


86, Discretion cf 

Municipality — Eatee for cleaning tank. Case in 
which the Munsif hold that the Municipality had 
expended more money than was neoessary in clean- 
ing the petitioner’s tank, and the Judge on Bpp 0 U 
set aside Munsif ’g decision and gave the Mnnldpu- 
ity a decree, on the ground that tinder the law m 
matter was purely within the disorotion of the 
Municipality. Hdd, that, even thou^ tho rates 
chargea the Municipality where hlgM than those 
which could be obtained by other penons, that m 
no ground lor the interferonoe of the High Court. 
InihemaMert^ Jooish Ghundbr Dutt 


on - Enesdae of diC’ 

of jtiritiiaiim, WbM. Ml ap^ioatioa by • P*-* 
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STTFISBlNTBNBBirOB OF HIGH 

COXTBT— conlfi. 

3 . CHARTER ACT (24 ft 26 VICT., C. 104), S. 15 
— confd. 

(a) Civil Cases— hso)i(iI. 

tioner under Act XX of 1803, b. 5. to bo appointed 
manager of a roligioiiB endowment, was rejected 
by the Judge after hearing both eidcB, on the ground 
that there hod been no tmnRfer of the property by 
the TjOcaI Government under b. 4, the Court refuHcd 
to interfere under b. 15 of the Charter Act, holding 
that the Judge had not declined to accept JuriH- 
diction in the cabo, and that ho waa right in refuHing 
to oxercifle the Jiirisiliction vented in him by h. 6. 
AsiiBUF Hossein V. Haeara Begum 

18 W. B. 896 

27. (kdfr rejecting 

dixiimeni under », 129, Civil Procedure Code, 7959. 
The High Court refiined to interfere under r. 16 of 
the ('harier Act to net AHide an onler rejecting a 
document mode by a Court under Act VI 11 of 
1860, B. 129, an appeal from such onler being bar- 
red by B. 303. In the maUer of Erskink 

18 W. B. 611 

as, Brror of law.— 

Ih a conflict between a Judgo*B order and a 
direction of law ground for the High Court to 
exereiMi Ur powers of interference f Doshkk ih 
Sbeenibabu Dev . 12 W. H 74 

29. Error of law — 

Caee where no appeal lies to High Court. Mere 
errors of law committed by a lower Appellate Court 
in ensoB in which the High Court has no appellate 
jurimliction do not give the latter Court power to 
interfere under b. 15 of the Charter Act, its inter- 
ference being restricted to cases in which the lower 
Court excrcues a jurisidiction which it has not, or 
refuse to cxerciRe a juriediction which it haa. 
Kalke Hub Dass v. IIoodbessur Chitokkkrutty 

16 W. & 80 

IssuR Cuunder Poddab V. Shoshee Diiub Sen 

18 W. B. 289 

,80. Court acting 

without fUfisdiction—Error in law. The intcr- 
^ronco of the High Court under a 15, 24 ft 25 
Viet., c. 104, should be conflned to cabcb in which 
the lower Court has acted without juriBdiction, or 
has improperly declined jurisdiction, and should 
not be extended to caaes in which the Court, though 
competent in roBTOct of the subject-matter, has 
misconceived the law in deciding a case. In re 
Kasieatb Roy Crowdbby 

7 B. Ii. B. 146 note 

K* c. Xasbeenath Roy Chowdhry v. Shabi- 
tbeb SoovnuBEE Dosses 11 W. IL 402 

^ 7 — Error in law-* 

Inj/usti^ PrevwUkn of. Vihim there has been 
s nmnifest error of law, and to prevent manifest 
mjuBtiro, the High Court in the exercue of its ex- 
widinaiy jurisdiction will remand a cose to the 
lower Court, though the value of the churn may be 


supbrintbhdbnob of high 

COURT— coato. 

3. CHARTER ACT (24 ft 26 VICT., C. 104), S. 16 . 

—eontd. 

(a) Civil Cases— ronto. 

under R500 and the case may one in which a 
Bpccial appeal iR not allowed. Hamarai v. Trim- 
BAK (xANEsii Desai 8 Bom. 288 

32. 1 Erroneous ortler 

in law made in amsequence of fnhe statement of 
party. The High (Joiirt will interfere, umlcr r. 16 
of the Cliarter Act with an onler inaile by a loMor 
Court which ig mendy contn^ry to law, wImmi that 
onler has been passed in conmiquence of a wilfully 
falflo Btatement made by the opposite party. 
Roono Nijndun Lall v. Mohehii J.all 

3 O. L. B. 137 

83, W’fovg dreietiitn 

where no sp^hil appeal lay. When: the Iomit 
C ourt’s decision was funilamcntally wrong in law, 
and the liability of tho defondantM in the CHBcntial 
matter of the snii hod not i)ccti profKTly tritnl, tho 
High Court, although net warrantt>d in interfering 
in M|>eeiAl appeal (by reason of the suit bedrig a 
money claim under 11600), was jiistifltri in inter- 
fering under its general powers of HupcTvisioii. 
Shamoamek V. Brrojoo Ram 22 W. R. 44 

84. ■ Refusal of onler 

of confirmation of sale^-^Error of law. A certified 
purchaser of proptudy sold in oxeoutioii of a dccn« 
applied to the Judge fer an onhr of confirmation of 
sale, and was refusecL HeM, that the High Court 
had no power to interfere with the Jiuigo’s dcieiHiun, 
even though erroneous on a point of law, upon a*. 
matter entirely within his juriHiiiction, and from 
which there was no appeal. In the matter of the 
petition of Duroa Cuaran Sirkah 

2 B. L. B. A. O, 166. 

s. c. Dookua Churn Sircar v. Duoroa (’iivrn 
Ghossal 11 W. B. 23 

36. ■ Error of law.. 

The High Court will not, under s. 15 of 24 ft 26 
Viet, c. 104, interfero with judgments, deen'cs, 
or orders of lower CVmrt on tho bare ground that 
they are erroneous at law, or are bawd upon a 
wnmg conclusion of facts ; there miiKt bo some 
special ground justifying the H igh Court to cxereiso 
such powers. Maphub Chunpkr Gtree v, 8iiam 
Chand Gireb. In the matter of the f ttiHon of 
giiAM Chand Gikre • 1. L. B. 3 Calo, 243 

36. fsTTor of law — 

Revision of jtulieial proceedings — Jurisdiction. 
The High Court is not coin|xdeiif, in the exfTejso 
of the powers of supcrintimileneo over the (k>ijrtB 
■ul^rdifiate to it confern'd on it by s. 16 of 24 ft 
25 Viet, c. 104, to interfere with tho order of a 
Court Bubordinato to it. on the gniund that such 
Older has proceeded on an eiror of law or an error 
of fact Where, therefore, on appeal by tho judg- 
ment-debtor against an cider confirming a sale of 
Hhmovcable property in tho execution of a decree, 
the lower Court set aside tho Bale on a ground not. 
provided by law, and the auction-f urchaacni applied 
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;8T7FBB1NTZINDBN0B OF HIQ-H 

COUBT-eonU. 

3. CHARTER ACT (24 & 26 VICT.. O 104), 8. 16 
— conftl. 

(a) Civil Cabas— conld. 

under the aboyomentionod section to the High Court 
to cancel the lower Court's order, the High Court 
refused to interfere. Tbj Ram v. Harsukh 

LIi.B.1 AlLlOl 

87. . Eevuion of 

judicial jwoeeedin^— /urMiciton of High Court 
— CivU Procedure Code, e, 622. Hdd by Edge, 
C.J., and Oldvibld and Bbodhuiist, JJ., that 
under a 16 of 24 A 26 Viet., c. 104, it is compe- 
tent to the High Court, in the exorcise of its power 
of superintendence, to direct a subordinate Court 
to do its duty or to abstain from taking action in 
matters of which it has no cognisance; but the 
High Court is not competent, in the exercise of 
this authority, to interfere with and set right the 
orders of a subordinate Court on tiie ground that 
the order of the subordinate Court has proceeded on 
an error of law or an error of fact The High 
Court's power to direct a Subordinate Judge to do 
his duty is not limited to cases in which such Judge 
declines to hoar or determine a suit or application 
within his jurisdiction. Hdd, by Straight and 
Tyrrell, JJ ., that the word " superintendence ** 
used in s. 16 of the Charter Act contemplated and 
now includes powers of a judicial or quasi-judicial 
oharacter, apart from those conferred on the Court 
by 8. 022 of the Civil Procedure Code ; but that the 
last-mentioned provision may properly be accepted 
as indicating the extent to which the Court should 
ordinarily interfere with the findings of such subor- 
dinate tribunals as are invested with exclusive 
jurisdiction to try and determine all questions 
of law and fact arising in suits within their ex- 
clusive cognizance, and in which their decisions 
are declai^ by law to bo final Tej Ham v. 
Harsukh, /. L. H., 1 AU. 101 ; Oirdhari Singh v. 
Hardeo Narain Singh, L. B. 3 L A. 230 ; and In 
ihe mdtter of the petition of Mathra Parehad, /. L. R, 
1 AU. 296, referred to. The judgment of Petoe- 
BAM, C.J., in Badami Kuar v. Dina Rai, 1. L. R. 
8 AU. Ill, explained. Muhammad SuTiSMAH 
Khan v. Fatima . I. Ii. B^ 9 All. 104 

88. CivU Procedure 

Code, 1882, e. 622 — FaUure of duly by a Svh- 
ordinaie Court. Where a subordinate Court had 
dgnally failed to do its duty, and there had been no 
patent neglect on the part of the petitioner : — Held, 
•on an application for revision, that it is competent 
for the High Court under t^ general powers of 
supervision vested in it by s. 16 of 24 A 26 Viet, 
0 . 104» to direct the subordinate Court to do its 
duty, and complete the case according to law. 
Muhotmtnad Sukman Khan v. Fatima, I. L. B. 2AU. 
104, referred to. Abdullah v. Salaru 

LLB.18A1L4 

89. Brror of Um 

-^Rejection of daim to oitached property vnUmt 
dsoMbn an neceaeary guutiane, Warn it was 


BUPBBnrTBBnDBNOB OF HIGH 

COVBT--eoiitd. 

3. CHARTER ACT (24 A 26 VICT., C. 104), 8. 16 
— eoutd. 

(a) CivxL Cases— eofitdi 

found that the Court below was wrong in disallowing 
the claim without determining certain questions 
of law which it should have dotorminod, the enor 
was hold to be not such that it ought to bo rectified 
by the High Court in the exercise of its power of 
revision under s. 16 of the Stat. 24 A 26 Viet., 
0 . 104, or under a 022, Civil Procoduro Code. S. 
16 of the Statb 24 A 26 Viet, c. 104, gives the ffigh 
Court, in general terms, power of “ superintonafcce 
over all Courts which may be subject to its appel- 
late jurisdiction." The law having advisedly and 
wisely left this power unlimited, it is not desirable 
to limit it by any hard-and-fast rule, and it is not 
every error of law that would be a ground for the 
exercise of this power, and a ijarty's claim to the 
interference of tlm High Court is very much weak- 
ened when he has anot^r remedy provided for 
him by law. Madhub Chunder uiree v. Sham 
Chand Qiree, I. L. R. 3 Calc. 243, and Tejfam v. 
Harauhh, I. L. R. 1 AU. 101. Bhagwak Ramanuj 
Das V. Khettbr Mori Dassi • 1 C. W. B*. 017 

40. Bzecutlon^prooeedlx^s 

— Supervieion as to execution of order. The High 
Court has jurisdiction to direct a lower Court in 
what manner its own (the High Court's) decree or 
order shall be carried into effect by that Court, and 
to too that the lower Court does not pervert the 
order or do that which was not intended to bo done, 
even when such order constitutes a part of the order 
in execution of a decree which the lower Court ought 
to have passed. Kalee Doss Sandtal v. Roy 
Luchmbeput Doogur • . 14 W. B. 146 

41. ActX of 1859, 

8. ISl^Sxecution-proceedinga. Where a Deputy 
Collector refused to entertain an application by a 
defendant for realization of costs awared by a 
Court of apiml, and for refund of the amount 
which the plaintiff had realized from the defendant 
in execution of the decree of the lower Court, but 
which had boon disallowed by the Court of appeal, 
and where, on appeal, the Judge held that no 
appeal lay under s. 161 of Act X of I860:— HeM, 
that the High Court had iwwer, under 24 A 26 Viot» 
c. 104, s. 16, to order the Deputy Colleotor to en- 
force restitution of the amount realized from Ihe 
defendant in excess of the amount allowed by the 
Court of appeal, and also to execute that of 
the decree which awarded costs to the defmtot 
In the matter o/ the pdiUm of 
MAR GhOWDHBT B. Ik B. 

Ind. Jur.ir.8.199 

48. ^ Order of Cd^ 

lector giving poeeeeeion , revereai of . mere a 
Collector, having passed an order for mssesskm of 
a certain tenure in favour of the appBoant w hv 
purchase thereof at a sale for arreaiB» reverse d sne n 
order at the instance of an objector who had alre^ 
purchased the same at a si^ unde r Benm^ 
^ of ,1866 for anears of rent due upon % end 


OOBXED MCh 

BUP.V0L314 

:7W.B.590 
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aUPBBINTBNBBNCB OF HIGH 

COURT— eonfct. 

2. CHARTER ACT (24 A 26 VICT., G. 104), S. 16 
— coiilA 

(a) Civil Cases— eon<^ 

had been put in posBoasion, the High Court rofuaed 
to oxcrcise its powers under s. 16 of the Charter 
Act. Nabayani Dayi Debx v. Chandi Cuaban 
CiiowDHBY SB. Ii.Rk Ap. 66 

Nabainkb Dabbb V. Chueoeb Churn Chow- 
DHRY . 11 W. B. 612 

48 . Letiera Paienl, 

cl IS^Rdeaae of peraon impriaoned in execution 
of decree. Where, in execution of a summaiy decree 
for rent obtained under Regulation VII of 1709 in 
1851 against the father of the petitioner and 
another, tho petitioner was arrested and lodged in 
jail in January 1807 : — Hdd^ by tho majority of tho 
Court (Norman, J., dissenting) that tho High 
Court could not, under the gonocal powers of super- 
intendenoc vest^ in it by a 16 of tho High Ccurts 
Act or a 10 of tho Letters Patent, interfere to 
order the release of the petitioner. Gofal Singm 
V, Court of Wards . • .7 W. B. 480 

44. AaaignfneiiU of 

deeret^ivU Procedure Code, 1859, aa. 246, 265 — 
Duty of Judge. Where a ju^ment-oreditor sooks 
to attach and sell a decree on the allegation that 
the assignment of it was not a bond fide conveyance, 
and tho conveyance purports to bo one of property 
spec'iOod in a 206, Act VIII of 1860, it is tho duty 
of the Judge under a 240 to enquire whether tlm 
Assignoo of tho decree was or was not in bond fide 
possession of tho property. If the Judge inquires 
into tho facts, no appeal lies from his order ; but 
if ho refuses an inquiiy, the High Court, under its 
general powers of suporintendeheo, can and ought 
to require the Judge to make tho inquiry. Gbebsu 
C ii UNDER Lahobee V. Kasheessuree Debia 

8W.il 86 

46. — Execution of 

deereea for r ent— Acf X of 1859, aa. 23, 77, and 160. 
Whether a decree for rent, under Act X of 1869, 
made in one district, can bo tramderred to another 
for execution, is a question which tho High Court 
can dociflo in^the exercise of its *' suporintendenoe 

under 24^ A 26 Viol, o. 1(14, 8.^16. NOiMONZ Sutok 
Deo V. Tabanatu Mukerjee 

I. L. B. e Gala 896 : 18 O. la B. 861 
Lb B. 9 L A. 174 

46. -- Acting in exceaa 

of, or refuaal of, juriadidion. A party dissatisfied 
with a legitimate finding under a 16, Act XIV 
of 1869, has a special remedy ^ a suit in a Civil 
Court, and oannot claim the H^h Court’s inter- 
letenoe under a 16, 24 A 26 VioL, o. 104, exo^ 
where the Judge has exezeisod a jurisdiction 
which he has not, or has refused to exercise a juris- 
diction which he haa Dooboa Soondubeb Debia 
o. Kashbe Kant Cbuoxebbutty 14 W. B. 188 


BUPERINTENDBNGB OF HIGH 
GOUBT— conld. 

3. CHARTER ACT (24 A 25 VICT., C. 104), ,8. 16 
— eontd, 

(a) Civil Cases— com/J. 

47. Order exempting 

debtor from linbility on ground of Vmilatum, S. 16 
of the 24 A 25 Viet., e. 104, dors not enable the 
High Court, by way of motion, to ilenl with an 
onler made by a lower Appellute Court in oases 
where the latter has jurisdiction, and tho law 
declares that its order should be final. An order 
exempting a debtor from liability cm the question 
of limitation, oven though erroiUHius, is an exercise 
of jurisdiction. Siiowdaminee Dosskk r. IIanil'K 
Bam Cuowdhby 9 W. B. 386 

Kales Pkrsaud Chowdby v. Ram Sounhur 
SmcAR 12 W. R. 129 

48. Postfionemevt of 

execution aale withod taking aeenrity. Where, in a 
case under Bengal Act VI II of 186fi, a Munsif, on a 
claim being preferred to propc^rty attached in exe- 
cution, postponed the sale of it without taking 
security or having the amount of tho docrifu deiNisi- 
ted : — y/cfr/, that his proccreding, though cTruncous, 
was in a case in which ho hatl excrcitkid jurisdiction, 
and that his decision ought not to be sert aside 
under tho 15th section of tho Act 24 A 25 Viet., 
c. 104. In the matter of the ixtidon of Rauham 

20 W. B. 10 

49. Execution of 

decrejt, refuaal to atay ^-Allegation of fraud and 
finding againat it. W got n decn*o against M in 
tho Court of the Sudder Aineen, and in execution 
attached certain properly of the jiidgiiient-dcbtor 
J, who had a dccroe against tlio same judgment- 
debtor in the Court of the Pririeiiial Sudder Amcen, 
to slay ita prrevedings, on llie giv>und that IV's 
decree had been obtained by fraud. 'J'htt Sudder 
Amcen refusing the application, ./ apis^aled to 
tho Judge, who saw no ground for th(^ imjaitation 
of fraud. Held (by Hobuouhe, J.), that the Judge’s 
judgment was on the face of it good ond in a cose 
within hia JuriKclict-ion, and that it did not call for 
an exercise of tho extraordinary ]Kiwer given to the 
High Court by s. 16 of tho (Jharter Act. Jumal 
Ali V. Wared Ali . . . 11 W. B. 97 

50. Order within 

furiadietion — Suit for arreara of rent and eject- 
ment. A suit for arrears of rent, uhero tho plaint 
contained also a prayer for ejcetmenl , liaving been 
diamissed by tho first Court, an appeal was preferred 
to the Collector, who heard the casis without any 
objection as to jurisdiction, and deeroe<l it solely 
upon the question of tho extent and character of 
the land and tho arrears of rent thercmixm. Held, 
that, as the Collector exoroisod a jurisdiction which 
he had no question of ejectment having licen decided 
by tbe first Court, and no appeal having been made 
to him upon the point, the High Oiurt rrdused to 
exercise the po wer they had to interfere under s. 16 
of 24 A 26 Viet., c. 104. Dubsun Buuout v. 
Mahdmed Ali ... 18 W. B. 488 
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DIGEST OF CASES ( 12204 


8UPEBINTBNDBNOB OF HIGH 

OOOBT— could. 

3. CHARTER ACT (24 & 25 VICT.. C. 104). 8. 16 
— eonld. 

(a) Civil CASSs-^nld. 

5L Order made without 

juriediotion. Tho High Court oxorciaed ita 
powers of Buperintendoneo to net anido a judgment 
of a Jndfm rovoming a judgment of a Munidf pasBod 
in aooonlanco with the award, tho Judgo's order 
being wilijiout jurindietion. In iht moHer of 
Ilahi Bux 6 B. Ii. B. Ap. 76 

K.o. Elahbb Buksh V. Hajoo • 14 W. B. 38 

68. ■ Suit brought in 

wrong Court. Tho plaintiff brought a nuit, which 
waa cognizable by a Small Cause Court, in a Mun- 
ufH Court having jurisdiction within tho local limits 
of the jurisdiction of tho Small Cause (Jourt. He 
obtained a decree, but tho decree was reversed on 
appeal. On siiecial appeal tho Court, thou^j^h hold- 
ing that no special appeal would lie, sot aside tho 
doorooB of both tho lower Courts as having been 
passed without jurisdiction. Tariki Char an 
Mookbrjbb V. PuRNA Chandra Boy 

eB.li.B.7l7:16 W. B. 887 

68. Order made 

uMaui rippeal tn renl miilt to wrong 

Court. A suit to recover B254 as arrears of rent 
having been decreed by the Deputy Collector for 
R40, the defendant appealed to the Jud^, but 
plaintiff appealed to tho Colleotor. The Judge dis- 
missed tho defendant's appeal, and tho Collector 
gave plidntiff a decree for the full amdunt originally 
claimed. The High Court, under s. 15 of the 
Charter Act, sot aside tho Collector's decree as 
made without jurisdiction. Booknbb Boy v. 
Amrith Lai J i ... 14 W. B^ 864 

64. — Order of Col> 

lector made without juriediction. N sued his 
gomashta M and J/’s surety C under s. 24, Act 
X of 1869, and got a decree ex parte as against tho 
surety. Upon Nu procojoding to execute too decree, 
O applied for a revival of the suit, which was gran- 
ted and a re-hearing was appointed for the 4th May 
1869, but subsequently postponed to tho 8th, on 
which date the case was struok off by tho Deputy 
Collector, under tho provisions of s. 54. Subse- 
quently N applied for a fresh execution of his 
original decree to tho Collector, who sent the record 
to tho Deputy Colleotor, with instruotions to cany 
out tho execution. Thereupon C obtained a rule 
from tho High Court calling on ^ to show cause 
why tho Golleotor's order should not be set aside. 
Had, that the Deputy Collector's order striking the 
case off the file annnlled the decree so far as C was 
oonoemed, and that the Colleotor’s order directing 
execution was without iurisdiction and tho High 
Court would set it asiae under their powers of 
superintendence. Qudadhub Chattbbjbb v. 
VvmLAhL Mooxbbjbb • 18 W. B. 400 

66« Order eontrary 

to law from iritiek no appeal iay^ivU Prggedwe 


8UFBBIMTBNDBNCB OF Hiaff. 
COUBT— eofild. 

3. CHARTER ACT (24 k 25 VICT., C. 104), S. 15. 
— eoRld. 

(a) Cxvn< Casbs— eonid. 

Code, 1869, e. 246. Where an order was made by a 
Bfnn^ under, a 240 of Act VllI of 1859, and a 
regular appeal was preferred, and then a special 
appeal to the High Court, that Court, while refusing 
to entertain tho appeal, on the ground that the 
Mumpf’s order was final, or to set aside the order 
under s. 15 of 24 & 26 Viet., c. 104, expressed 
an opinion that the order was contrary to law, and 
left it to tho Munsi)! to act upon SUoh opinion. 
Kali Churn Gir Gohsatn v. Banoshi Mohan Das 
6 B. L. B. 787 : 16 W. R 888< 

68. Order contrary 

to law-^ivil Procedure’Code, 1859, s. 246-^Want 
of jurisdiction —Act Vlll of 1859, s. 24% order 
under. In a case dooided by the Munsif, in which 
it was found by tho High Court that there was no 
appeal to tho judge, the Judge’s order was set aside 
as passed withdiR jurisdiction, and the Munsif'B 
order was also set aside as not having been passed 
under s. 240, Act VI 11 of 1859, pnder which section 
tho objection had been perferrecL Harris Chundra 
OuFTO V. Shashi Mala Gdfti 

6 B. L. B. 781 : 16 W. B. 108 

67, — - — ; — ; Order passed 

without jurisdiction' -’Claim overvalued for purpose 
of giving jurisdiction, llie plaitotiff brought a suit 
in the Court of the Subordinate Jhdge of Dacca,, 
under s. 15, Act XIV of 1859. The defendant 
pleaded that the Judge had no jurisdiction, inas- 
much as, if the suit had been proMrly valued, it 
was one cognizable by tho Munsii. The Judge 
found that the value of the property did not oxoeod 
B500, and that the plaintiff had over-estimated 
the value of the claim in order to exceed the juris- 
diction ; but instead of returning tho plaint, ho pro- 
ceeded to try the case on its merits, and dismissed 
the suit. On an application on behalf of tho plaint- 
iff to set aside the judgment as passed without 
jurisdiction, the High Court refused to interfere 
under s. 16 of 24 & 26 Viet., o. 104. In the matter of 
Ute p^ition of Wish . . 10 B. la B, Ap. 80' 

68. - Order passed 

without jurisdiction — Revival of suit^Act X of 
1859, ss. 54, 5f% and 58. A suit for arrears of xent. 
was dismissed by tho DeputyCollector for default 
under s. 64, Act X of 1859. hereupon a fresh suit 
was brought by the same plaintiff for the reoov^ 
of the said arrears, and a dtoree was obtained. On; 
appeal, the Jud^ reversed the deoision^ of 
Itoputy Colleotor and dismissed the suit 
jfiaintiff t^n applied under s. 58, Act X of 1 Wt 
for revival of the former suit, but the Deputo W- 
lector rejected the applioation. On appem, w 
Judge hmd that the suit might be revived, ana- 
remanded the case for trial. The HkA Qovtr 
under its general power of snperintendan^ • 
aside the order of the Judge as passed without 
jurisdiotioii, holding that, althooi^ the Depntv 
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DIGEST OF CASES. 


STJFEBUmNDBNOD OF HIOH 

OOUBT— eontf. 

& CHARTER ACT (24 A 26 VICT., 0. 104), R 16 
— €OfiW. 

(a) CiYiL Casks— emftL 

Collector had fomerly struck off the case under 
a 64, yet it was in fact an order under s. 66, and 
therefore under a 68, Act X of 1850, no appeal 
lay to the Judge. Habib Sobhan h. Maubnoua 
NATO Roy . 2 B. L. B. Ap. 82 : 11 W. B. 120 

SO. Order inad^wUh^ 

Old jurisdtetion — Ofnisaion to object to illegal pro- 
ceeding. \Vhere a respondent in a Collector’s Court 
applied in special appeal to the High Court to exer- 
cise the geneml poiirers of supervision vested in it 
by a 36, Act XXlli of 1861. and a 16 of 24 A 25 
Vint., c. 104, to sot aside the Collector’s proceedings 
as vrithout jurisdiction, it was heU that, as ho had 
allowed the appeal to be hoard without objection, 
ho was not entitled to tho relief sought. Dbobo 
Moyee Dadbu V. Bipin Mcjbdoi. . 10 W. B. 6 

60. ■ — Error in revers- 

ing judgment for loatU of jurisdiction. Whore tho 
District Judge reversed the decree of tho Munsif 
for want of jurisdiction, although tho amount of tho 
(rlaim was under R600, the Court, in the exercise of 
its extraordinary jurisdiction, interfered. Ratan- 
MHANKAB RkVASHAEKAR V. OULABSHANKAR LaT.- 

SHANKAR .... 4 Bom. A. G. 178 

61. — Judge speed- 

ing his powers under s, 240, Act VIII of IMS9. 
Where a Subordinate Judge, under Act VI 11 of 
1869, a 246, declared that the donroo-holder was 
entitled to enforce his mortgago lion against certain 
attached property, although that property was in 
the possession of the claimant on his own account, 
and not on behalf of tho judgment-debtor, inasmuch 
as the claimant professed to derive his title under 
a latlavee executed in his favour by the judgment- 
debtor: — Hddf that the Subordinate Judge had 
proceeded beyond the authority given him by tho 
sMtion, and tho Hi^ Court would therefore exer- 
cise tho extraordinary jurisdiction given by a 16 
of the Charter Act, by sotting aside the Judge’s 
order and directing the property to be relearn. 
In the matter of Khellat Chunder Guose v. 
Gourcuubn Mojoomdar . . 18 W. B. 402 

62. Improper ezeroise or 

^proper refusal to ezerolBe Jurisdiction. 
The Hi^ Court will not exercise its extraordinary 
powere under the Charter Act, a 15, except where 
jurisdiction has been either exercised or refused 
improperly : it will not interfere under that section 
even whore a wrong decision has been arrived at, 
if the Court which arrived at such decision exercised 
ajuiisdiotionwhiohitproperiy possessed. Khowae 
Rax Birz SnroK v. Biskenohabee Geer 

28W.B. 402 

88i — Befueal to enters 

M suU by Court from which (here is an appeak 
^en a Oouxt^ subject to the appellate jurisdiction 
of the Hi^ Courts refuses to entertain a suit over 

VOL. V. 
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BDFBBINTBNDBEIOB lOF HIOH 
COXJBT— conhi. 


3. CHARTER ACT (24 A 25 VICT.,'C. 104), 8. 15 
— eoRfd. 


(a) Civil Cases — contd, 

which it has jurisdiction, the High Court may, 
under its general power of superintendence, order 
the Court below to entertain suc?li suit, notwith- 
standing that no appeal would lie to the High Court 
from the decree in such suit. Haudayal Mandal 
V, Tirtoanani) Tiiakur 

4 B. Ifc B, Ap. 28 : 18 W. B. 84 

84. Refusal to make 

inquiry as to possession in claim under s, 210^ Cimt 
Procedure Goile, 1H59. In a case of a claim to 
attached property where tho Snliordinate Judge did 
not consider liiinself competent to make the inquiry 
as to the nature of the possession necessary under 
8. 246, Act VI II of 1869, tho High Court declined 
to interfere under the sfiecial provisions of the 
Charter Act, because the decree-holder hacla remedy 
by regular suit. In the matter of Hubekiiu'k 
Mooxekjee. llaREKiiUB Mookerjrk V. Nobix 
Chunder Doss 20 W. B. 202 


66 . Decision on irre- 

gular procedure under s. 230, Civil Procedure Cotle^ 
1839, A decree-holder in execution having got ptm- 
session of certain imtprrty, Hpplit;ntion was made 
for an invesUga tioii imdei s. 2:i0, Act V 1 1 1 of 1 869. 
T'he .Hiinsif, without going into evirlenco, rejected 
the application, and the Judge, in the same 
manner, reversed the Miinsif's jiitlgment and 
gave the applicant posnession. The High (’ourt on 
application sot oHifle ladh ilociHionM as not being 
decisions on Uie investigation of a suit within the 
section. ’Ilie qiiOMtion still romninod for decision 
whether tho pn»[)erty was bond fide in tho imssossion 
of tho applicant on his own aoe.uuiit or on aecniint 
of some iierson other than tho defendant. 
WooMBsn CniTNDKii Roy v. Btdiioo Mookhre 
Dosseb .... .IIW, B.197 


66 . - Order rejecting 

application hf parly dispossessed in execution of 
deoree^Act VtH of 1839, s. 280, Whether or not 
an appeal lies from the decision of a lower (Viurt 
rejecting an application by a party other than a 
defendant, under s. 230, Act Vlll of I860, disputing 
tho right of tho doorco-holdor to dispossess him, the 
High Court may, under the 16th section of the 
Charter, compel the lower Court to exorcise its juris- 
diction. Qiduchnarain DuU v. Bistooprea Dossee, 
1 W. B. 140, referred to and quostioniid. CoMiEO- 
TOB OF Booba V, Krishna Indiu Roy 

2 B. L. B. A. O. 301 : 11 W. B. 191 


07 ^ . Denial of juris- 

efieftOR— Act X of 1839, s. 77. A sued B, arayiat, 
for arrears of rent C was added as a party under 
8. 77, Act X of 1869. The Collector on appeal 
refused to try C's claim under s. 77, because she 
had not produced her title-deeds. Held, that the 

refusal to try C’s claim by the Collector was a denial 
of jurisdiction on his part, and the Court Mnt 

17 T 
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DIGEST 07 GASES. 
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BUPEBINTSITDISNOB 07 HIGH 
OOUBT— eonfi. 

8. CHARTER ACT (24 A 25 VIGT., O 104). S. 15 
— wM. 

(a) Civil Gases— ctmfcl. 

book the ease to the Collector for trial of claim* 
/n iM maUer of the petUian of Nassir Jak 
7B.L.&144: 16W.B.418 

68. Refiual to attach 

propeiii^Jte/usal of jwiadieiioa. Where a Mun- 
Bif refuses to attach property in execution which he 
is hound to attach, ho may he compelled to do so 
hy the High Court in the exercise of its powers of 
supervision. Mueouub Paul v. Wise 

16W.B.a46 

09. ScfuBol to execute 

decree^Refuaal of jurisdiction. Where a Deputy 
Collector who had passed an informal decree re- 
fused to execute it on application, the decree- 
holder was hdd to he entitled to an Older from the 
High Courts in the exercise of the powers it possesses 
undsr s. 15 of the High Courts Act directing the 
Deputy Collector to do his duty. Khemuezubee 
Dabee V. SnuBUT Soonduree Dabeb 

14W.B.8 

70. lUfusta of De- 

putif Colketor tosdlin execution of decru where 
fdatntiff hoe obtained declaration of his rigid in 
Civil Court. If a decree of a Civil Court declares 


BUFBBINTBNDBNOB 
COXJBT— could. 


HZGB 


Deputy Collector, at the instigation of the defend- 
ant^ declines to proceed with the sale, his doolin- 
ing^ to do his duty does not give a fresh cause of 
action for the purpose of obtaining a second decla- 
ration. though it may be a good ground for asking 
the High Court to ntts its extraordinary powers to 
put the Deputy Collector ri^t. RuoHOoinTNDUE 
SlRQB V. COCHBAEE . . . 80 W. R 16 

.7^* Befusal to con" 

eWer grounds—Beview of judgment of predecessor^ 
Wnore a Court sulmrdinate to the High Court 
rejected an application for a review of judgment, 
refusmg to consider the grounds of the same, be- 
cause the decree of which a review was sought was 
given by its predecessor, the High Court, in the 
exercise of its powers of superintendence under 
s. 15 of ^tho High Courts Act, directed such a Court 
to consider the munds. In the matter of the peti^ 
Mon 0/ liATHRA Pabshao . L Ii. B. 1 AIL 880 

78# — — - Refusal to grant 

application for rgmew of judgment of predeees- 
eor-S^ueal to exercise jurisdiction. Forty-six 
suits were bron^t against the defendants and dis- 
missed by the Munsif of B. The plaintiffs in each 
^ applied to toe District Judge, who reversed 
the decision of the Munsif. In both Courts all 
forty-six oases were disposed of in one judgment, 
^of the cases being appealable^ special appeals 
in such oases were preferred to the Hi^ Court. 
^ pmdittg such appeals an application for a re- 
view of the remaining forty oases was made to too 


8.CHABTEBACT (24 A25 VIGT.,a 104).815 
— could. 

(a) Civil Cases— could. 

District Judge, who ordered that the petition for 
review toould stand over until the result of the 
special appeal toould bo known. The H^ Court 
having on special appeal restored the decision of the 
Munsu dismissing the suits, the application for 
review was renewed before the successor of the 
former District Judge. He refused to admit the 
application. Held, that the District Judjge had not 
declined Jurisdiotion or acted beyond his jurisdic- 
tion. and that the Hito Court nad therefore no 
power under s. 15 of toe Charter Act to interfere. 
Ram La£l Singh e. Janxi Mahatoon 

40.II.B.14 

78. Wrongly dedm" 

ing to exercise jurisdiction. Where a Judge de" 
dined jurisdiction on a wrong ground, as that of a 
question of title having arisen, when even if that 
were the case he had jurisdiction, the Hi|^ Court 
interfered under s. 15 of the Charter Act. Ram 
Jeebun Koyee V. Shauaeadee Beoum 

9W.B.886 

74 , Orders of Corirts es* 

tablished under liBiui Acquisition Aot(X of 
1870). The Courts estaUitoed under Act X of 1870 
are subject to toe appellate jurisdiction of the 
Court, and not toe less so because an appeal lies to 
the High CJourt from their decisions in certain cases 
only. The High Court consequently has the power 
of superintendence over those Courts under s. 15 of 
the Charter Act. in the matter of the petiUon of 
Abdool Ali • 16 B. ii. B# 187 

76. Dismissal of minis- 

terial offloer. With reference to the rule that 
its extraordinary powers of superintendence toould 
not be exercised except for the purpose of protecting 
a comidainant in a matter wherein otherwise he 
would not be able to obtain redress, and where the 
applicant toowed himsdf worthy of its interference, 
the High Court declined to interfere on behalf of a 
party who complained that a District Judge had 


Act, to seek his remedy from the Local Government. 
In the matter of (he petition of Akbab Ali 

18 W^i Bi 148 

76. Dismissal of 

ministeridl offUer. A Munsif. having chamd his 
seritotadar with carelessness and irregularities, 
recommended hJs transfer to some other MunsiB. 
Die Jud^ after calling for and receiving a n ex- 
pluiation from the seritotadar. dismissed hiin from 
office. The Hij^ Court refused to interfere in toe 
exercise of its gen^ power of snperintendms* 
holding that, although the Judge had exercised an 
oriri^ power where he had only an appellata 
jurisdiction, he had done so on a comjdaint inade 
by toe Munsif. and the petitioner, if aggifeved. had 
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flUPBBINTlSNDBNCB OF HIOH 
COURT- eonid. 


BUPBRINTENDENOE OF HIGH 
COnRT-~conf({. 


3. CHARTER ACT (24 ft 25 VICT., C. 104), S. 15 
— conid. 

(a) Civil Cases — coM , 

a remedy under Act VI of 1871 in an Application 
to the Local Government. In the matter of 
Fakssb Ghand Lall . 20 W. B. 470 

77. - FartleSf addition of— 

Dimutatil of mit in absence as original plaintiffs 
after adding third party of jdaintiff. Per Norma >r, J. 
(Sbton-Karr, J., disHonting). Wliero a Court 
added a thinl party as a plaint iff, and, in the 
absence of the original plaintitT, improperly dis- 
missed the suit, it was hdd that the suit was still 
pending, and undisfiosed of by the lower Court as 
regards the plaintiff ; and the lower Court was 
ordered, under tho High Court’s power of superin- 
tendence vested in it by the 24 ft 25 Viet., c. 204, 
s. 15, to take up and try the case accordingly. 
CuuNOEB Kart BnuTTAcnARJEE v. Bindaoun 
C uuNDEB Mookbrjee . . 7 W. B. 277 

S.C. in the maUer of the jietition of Cuunder 
Kart BHUTTAonARJES 

B. L. B. Sup. VoL Ap. 48 

78. — . - - Erroneous order i 

^Putting on the record party ntd a legal repre- : 
sentntive. Where a decree had been obtained - 
against a British subject domiciled in India, who ; 
sAseqiiently died intestate, and an order was moile i 
reviving the decree against one of his children, ; 
and ordering execution to proceed before letters of ' 
administration to his state had been taken out, 
and without inquiry being made as to who were 
his legal personal representatives : — Held, that, al- 
though no appeal lay against tho order, yet that, i 
AS it was clearly erroneous and as, under the cir- I 
ciimstanccB of the case, it must lead to tho greatest j 
confusion and injury to tho interests of the . 
parties if the execution was proceeded with, tho 
Court was justified ii interfering under s. 15 of 
the Charter Act. PoaosB v. Catckigk 

I.l..B.8Galo.708:2C.L.B 278 . 

But See PooosE v. Ahsanoollah 

L L. B. 8 Calo. 710 note ; 

70, Order eubstituting 

name of purohaeer instead of plaintiiF— 
Jurisdiction of Ciffil Court, A Civil Cburt is not 
competent to order the name of a purchaser of the 
lights of the plaintiff in a suit to bo substituted j 
for that of the plaintiff, or, upon tho application i 
of the party BO Bubstituted, to allow the suit to bo 
withdrawn. Suoh an order, if made, is made with- 
out jurisdiction, and is not an order of the descrip- 
tion in respeot of which the legislature intended | 
either to give or to deny the right of appeal. But . 
the order is one which ^e High Court may sot j 
aside in the exeieiae of the superintendence vested I 
initby a Iffof 24ft25 Viot.,c. 104. Judoofut- ‘ 
Chattebjee v. Chueder Kant Bhuttachar- 
^E eW.B. 809 i 


3. CHARTER ACTT (24 ft 25 VICT.. C. 104), 8. 15 

— eonfd. 


{a) CTiviL CASES—conId. 

80. Recorder of Moolmein 

—■^Act XXI of 1S03, ss, 10 and J7— Sus- 
pension of pleader. The High Court has, under 
s. 15 of 24 ft 2.5 Viet., c. 104, gtineral superin- 
tendence over the Court of the Keconlcr of Moul- 
mcin established under Act XXT of 1853. An 
order parsed by the llecrtrder of Moulmoin under 
a Ifi or 17 of Act XXI of 1863, granting or with- 
drawing a license to priwtisc as a pltwler in the 
Small CiuiKO Omrts of Moulmein, is an oxondsc of 
|iower which comes under tho sii]MTinti^ndcn(;o of 
the High Court. In the. fnaUer of Thomson 

6B.L.B,180:14W. B.207 

81. Pauper, rejection of 

application to sue ob — Civil Procedure. 
Code, 1H59, s. 304 — Case where there is no appeal. 
Where a decision {e.g,, the rejection of an applica- 
tion under Act VI 1 1 of 1850, s. 304) is doclaroil by 
law nut to bo subject to appeal, the High Court 
cannot interfere under 24 ft 25 Viet., e. 104, b. 15. 
Babur Ali v, Gokul Latj. 24 W. B. 02 


82, - Refusal of ori- 

ginal Court to entertain application for reniew — 
Refusal of leave to site m formd pauperis, Undi*r 
s. 15 of 24 ft 25 Viet., c. 104, the High Court 
set aside an order of a Court of original jurisdic- 
tion, refusing to entertain an application to review 
an order refusing n petition for leave to mio in fonnd 
pauperis, on tho ground that the Court had no 
jurisdiction to entertain it. In the matter of the 
jHitttion of Umasundari Dsni 6 B. L. R. Ap. 29 

88. Review, admlsBlon 

of, after prescribed time. Tho High Court 
refused to interfere with tlio order of a Court grant- 
ing a roviow of its judgment, although the applica- 
tion for review was not made until throe years after 
the date of tho decree, the party who preferred tho 
application for tho roview having satisfied such 
lower Court of the existence of just and roasonablo 
cause for his not having preferred his application 
for roview within ninety days. Ajunmissa Bibee 
V, SuRJA Kant Acharji 

2 B. L. B. A. G. 181 : 11 W. B. 60 


84. - — ■ Review, admis- 

sion oft after preseribed time. Ilio lower Appellate 
Court admitted a petition for a review of its judg- 
ment after a lapse of ninety days from the date of 
tho decision without roconling that just and rea- 
soiiable oauBB for the delay had liccn shown. 
Ob an application under s. 15 of tho Charter Act 
to tho High Court to set aside tho order of tlie lower 
Court, on tho ground that that Court hod no juris- 
diction to entertain an applicfation for review after 
a lapse of ninety days without recording that there 
was just and reasonable cause for the delay, the 
High Court refused to intorfoio. Asbafannissa 
Begum v, Tnaet Hossbin 

6 B. L. B. 818 : 13 W. B. 489 


17 t2 
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BUFBBZirTENDENOE OF HIGH i 
COXTELT^amid. 

t CHARTER ACT (24 A 26 VICT., a 104), S. 15 

(fi) Civil Casks— ronCi. 

86. — Ezaontion Salas— 

to ramprf Cosn tomaito sols oMsto. The High 
Coart may, oo sufficient cause being shown, make an 
order upon motion to compel a lower Court to make 
salute a sale which had been made by that Courts 
but which the Court had not confirmed and thought 
it not expedient to confirm. /» <ks mriitor c/ tkt 
JwWtfoii of OODIUT ZUMAN . . 8 W. B. 108 

88 . 8aU made pend- 

nig fmiry wider Ad XVII of 1873 (<As Nawab 
Nasdafe Ddda AdY—Order refueitig to ecnfirm 
sole. Certain immovoablo propcrW having boon 
brought to sole in execution of docroos against 
Ameer Saheb at the timo that the rights title, and 
interest thereof wore under inquiry by commis- 
sioners appointed under Act XVII of 1873 (the 
Nawab Nasim’s Debts Act), it was sold with an 
intimation that the purchaser would purchase an 
empty title. Subsequently the commissionora 
came to an actual finding under a. 12, declaring 
the property to be held by the Government of India, 
and their opinion that it could not be alienated 
by the Nawab Nazim. In consequence of this, 
the Court which had sold it refused to confirm the 
sale. The Court refused to interfere under 
the High Courts Act, s. 16, holding that it was so 
manifestly right and proper in the interests of all 
parties to withhold confirmation of the sale in this 
case that it was unnecessary to inquire whether the 
order was in strict conformity with the law or not. 
Kalkb Mohtjn Sircar v. Hitma yoon Kadxr Maho- 
MKD Ali Mirza Bauadoor alias Amkkr Sahxr 

a4W.B.811 

87. Order setting 

aside sale made on insvfieient applieaiion. When 
an application to cancel a sale does not mention 
the specifio grounds eontomplatod in ss. 266 and 
267, Act VllI of 1869, the absence of such spedfl- 

. cation does not take away the jurisdiction A the 
' • Court to inquire into the matter. Where a Judge 
in such a case sets aside a sale after finding material 
immlarity and substantial injury, his finding is 
final, and cannot be questioned by the High Court 
fai the exercise of its extraordinary jurisdiction. 
SOOKOOMAB SZNOH V. KaSHXB SlHOH 

18W.B.860 

88 Ad VIII of 

18699 9, SSi^Beversal of sale for inadeguaeg of 
price. Certain bank shares, the prope rty of a 
judgment-debtor, were sold in execution of a 
decree. The Sudder Ameen afterwards reversed 
the sale on the ground of the inadequacy of the 
price. The Judge having refused to entertain an 
ap^, the pnichaser aj^lied to the High Court. 
Httdf that^ the parties bmngpireoluded from appeal- 
ing ^ a 364 n Act VIII of 1869, the High Court 
had no power to grant relief. In the matter of the 
petition s/ Dacosta B. L, B. Bur. VoL 488 
S.C. Dacx)8ta V. Hall • "tVWJ/ajtjKin, 86 


8UFBB1NTENDBNCE OF HIGS 

COUBT— eoato. 

3. CHARTER ACT (24 A 26 VICT., C. 104), S. 15 
— eoatd. 

(a) Civil Cabks— eonld. 

80. Civil Procedure 

CodOf 1577, ss. 290 and 622 — Irregvlariiy m sale 
in egeeution of ieeree~~Order of Jvdieal Commis- 
sioner. Certain immoveable ^perty was on the 
16th day of February 1879 notified for sale under a 
decree of a Civil Court on the 16th of March follow- 
ing, so that only twenty-nine instead of thirty days 
elapsed between the day of sale and the notifica- 
tion. The sale having taken place, the execution- 
debtor applied to the Deputy Commissionor to set 
it aside, upon tho ground that the sale was illegal, 
the requirements of a 290 of the Civil Procedure 
Code being essential to its validity Upon that 
ground tho sale was set aside as illegal by the Deputy 
Commissioner. On appeal, the Judical Commis- 
sioner reversed this decision, on tho ground that 
the fact of the sale having taken place twenty- 
nine instead of thirty days after the notification 
was merely an irregularity, and that, as the exc- 
oution-debtoT had not ^own that he had suffered 
any damage from tho irregularity, the sale ought 
to be confirmed. An appUcation was then made 
to a Division Bench of tho High Court to set 
aside the order of tho Judicial Commissioner con- 
firming the sale upon the ground that it was mani- 
festly erroneous, and tho Division Bench rofrrrod 
the question to a Full Bench ; whether, assuming 
tho requiromonts of s. 290 to be ossontial to the 
validity of a sale, the High Court had any power, 
either under a 16 of the Charter Act or s. 022 of 
the Civil f^coduro Code, as amended, to sot aside 
tho Judicial Commissioner’s order. Tlie Full Bcnch^ 
without answering the question referred, hdd that, 
assuming the reqiiirpmonts of s. 290 to be essential, 
the High Court had a right, under its summary 
powers, to set aside tho sale itself notwithstanding 
(and apart from tho question whether it would set 
aside) the order of the Judicial Commissioner. 
Bbkxraj Koxri V. Gknph Lal Tkwari 

LIi.B.6 0alo.878 

90. Apjdicaiion to 

sd aside sale in execution of deeree^ireumstances 
disentitling party to relief. A party applying to 
the High Court for relief under s. 16 of 24 A 26 
Viet, c. 104, must clearly show that he has not 
contributed by his own conduct to his being placed 
in position he finds himseU in. A decree for 
possession with wasilat of certain lands appertain- 
ing to an indigo ooncom was obtained in a suit 
against D as manager on behalf of G if 4 Go.» 
the noprietors of the concern, althouf^ no memb^ 
of G if 4 Col was living whm the suit was ins^ 
toted. In excoutioa oi this deem, the plaintiff 
obtained possession of the lands. The execu^ 
of if, the last surviving member of C if 4 Ca, 
having subsequently assigned the oonoeni to 
who also took upon himself the de n a p aopS i 8ie 
plaintiff applied under a 210 to execute the woxe 
against A in respect of wasilat ; and two snocesslte 
notioes under a 216 were issued to 4 to show causp 
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DIGEST OF CASES. ( 12304 


SUPERINTENDENCE OF HIGH 

COUBT-Tcofifd. 

3. GHARTBRAGT(24 ft 25 VlCT.,a 104). S. 16 

— could. 

(a) CmLCUsiB— coiUd. 

why tbe decroo ahonld not be ezecnted agunst him. 
At being adTued that the suit was a nullity, and 
that unto no^ dnsunutanoea could oiooution bo 
had against him as heir or legal representaiiTe 
■of any of the judgment-debtors, neglMted to ap- 
pear, and oerlun property belonging to him was 
sold in execution of the cfecroe without opposition 
on his part, and the sale having been duly eon- 
firmed, the puTchascr, who was also the decree- 
holdm*, was put into possession. A thereupon 
applied to the Court executing the decree to have 
the sale sot aside, and, his appUcsition being refused, 
petitioned the High Court under a 16 of 24 ft 25 
Viet, c. 104, for tho same relief. The High Court, 
however, refused to interfere, both upon tho prin- 
<‘iple above stated, and likewise because the pur- 
chaser, being also tho deeroe-holdor, could not 
successfully oppose a suit by A to have tho sale set 
aside. In the matter of the ‘pdtUian of Cocuraxe 
14 B. L. B. 880 : S8 W . B. 810 

91, . . Setiing aside 

order properly made for rateable dieiribuiim of 
mtle^protieeds-^laimt Order on, A claim was dis- 
allowed to certain property which had been attached 
ill execution of a deom). The property was sold, 
and after satisfaction of tho decree it was ordmecl 
that tho surplus proceeds should be rateable dis- 
tributed among other Ju^ment-orediton who had 
Niibsequcntly attached. On the application of tho 
nnsncoessful claimant again preferring his claim to 
tho property, the Mncipal Sudder Amocn made 
aiiotto ordv, setting aside the previous order for 
distribution so far as it affected some of the credi- 
tor Heldt that tho Principal Sudder Ameen had 
no jurisdiction to make the latter order. The 
Hij^ Court would therefore interfere to set it aside 
under its general power of superiniondenoo. in 
the maUer of the pdtUion of Dhiraj Mahtab Ghabd 
Bahaduh SB.Ia.B, A.O.S17 

H.C. Maharajah ov Burdwah v, Hrrralau. 
Seal UW.B 64 

99, Order giving aanotion to 

proBeoution — Qrant of certi/Eoale of odminis- 
tniiim to one hMimg wader forged wiU. The 
application of a wimw for a certificate having 
been opposed by a third psffty (A), w1p> produced 
an allegod will of the deceased, the Judge ordered 
tho grant of a certificate to K. Subsequently tho 
widow petitioned lor an inquiry into the genuine- 
n^ of the will, and the Jud^^, after examining 
^tneises, considered there were sufficient munds 
for investagating the bhatge of foigeiy. and ditec- 
M that K dionld be sent to the Magistrate for 
mt purpose. HeU that the Judge ought not to 
have granted the certifioate to the party who 
Tfodneed the wffl unless he was quite satisfied that 
w win was genuine. As the order, however, 
olreeting that K durald be sent to a Magistrate was 


SUPEBINTENDENGE OF HIGH 

COURT— eontd. 

3. CHARTEK ACT (24 ft 25 VICT., C. 104), S.^15 
— eontd. 

(a) Civil CASxa— could. 

made with jurisdiction, the High Ooiirt could not 
interfere. In the matter of Koonj Beuarxb Ghur 

11 W. B. 171 

98 . Bejeotion of seourity 

offered for atay of exooution pending suit 
brought. Whore the Hccuriiy offered by a judg- 
ment-debtor with a view to execution against hor 
being stayed until tho decision of a suit for an 
account which she had brought against tho dccriMs- 
holdor was rejected by tho lower Court, it was Arid 
tlmt tho order of rejection could not bi^ interfered 
with by tho High (3ourt under s. 16 of the High 
Courts Act. In the matter of the petition of .Tonno 
Moner Dossbb UW.B. 494 

04. — Interference with deoision 

of Small Gauae Gourt— Act XI of 1865, s- 4— 
Tho powers conferred by 24 ft 25 Viet, c. 104, 
s. 15, and Act Xl of 1865, s. 4, do not enable 
tho High Court to interfere with the decision of 
a Court of Small Causes refusing an application 
on tho part of a defendant to send for a oojiy 
of a letter whidi was filed in anotluT suit and 
which the defendant desired to put in as ovidonee. 
In the matter of the petition of Mijnnoo Sinoh 

19W.R806 

86. - Ordrr made by 

Acting Judge and eel aside by permanent incumbent. 
Where an Acting Judge of a Small Cause Court had 
made an order which tho pc^rmanont incumbent on 
his return considered to have boon made without 
authority of law ; — Held that the High Court was 
not competent to take up tho ciiso on a reference 
from tho Judge, but that the party aggrieved should 
apply to tho High C^iirt, if ho thought fit, to exer- 
cise its extraordinary powers under s. 15 of the 
High Ouurts Act Deep Cjiand v, Gouree 

18W.B.98 

96. Cases where no 
specif appedlliesand no gueslton of jurisdiction 
arises— Act XXIII of mi, s, 27, Uiuler s. 15 
of 24 ft 25 Viet, c. 104, the High (burt will 
not interfere with the decision of tho Cburts below 
in cases in which a special appeal is forbidden by 
B. 27 of Act XXlIIof 1861, and where there is no 
question of jurisdiction invelvoi]. In the matter 
of the peiition of Lukuykant Busk 

^ I. li. B. 1 Calc. 180 

8.0. Kbtiki Chutiany V, Lukhge Bose 

94W.B.440 

97, Interference Mf 

HigA Court in case cognizable by StnaU Cause Court 
— Act XXIII of J86I, s. 27. In a suit oongisable 
by the Small Cause Court, and in which no special 
appeal lay to tiie Hif^ Court under s. 27, Act 
XXIII of 1861, tho Hi^ Court exorcised its extra- 
ondinafy powers and dismissefl the suit Dhiraj 
Mahtab Cbund Bahadur v. Shagor Kundu 

ff B. L. B. Ap. 91 
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BUPBRINTENDBNCE OF HIGH 
COUBT— eonfi. 


BUFBRIHTENDBNOB OF HIGH 
COURT— eonfil. 


3. CHARTER ACT (24 A 25 VICT.. C. 104), 8. 15 

— KSOflftl. 


(a) Civil Cases— eontel. 

9B. ■ — — Waml of jurU- 

diction to determine part of case. In a suit of a 
Small Cause Court nature (to reooTer the value of 
produce) which had been decided upon the real 
issues between the parties, the Hif^ Court refuse<1 
to exoroise its extraordinary powers under s. 16 of 
the Charter, merely on the ground that the Civil 
Court had no jurisdiction to determine a iiart of 
the dispute, which was whether the land whose 
produce was claimed was or was not in the British 
territory. Bhybul SiKon v. Jnoonir Patnre 

11W.R.606 


98. ^ Stay of suit in India against 

oompany being wound up in England. 
The High Court will, in the excreiso of its general 
power, stay the proceedings in a suit in India 
against a company which is being wound up by 
order of the Court of Chancery in England under 
the Companies Act, 1802, where the eireumstances 
are such os to render it proper to do so. Bank of 
Hindustan, Cdina, and Japan r. I’nEMcnAND 
RaICHAKD. AhMEDBHAI HaBIBITAT V. PBEMCnAND 
Raicrakd ... 6 Bom. 0. G. 88 

100 . Recorder of Rangoon, 

errors in trial before — Decision affaiwit 
validity of viU, The mere fact of errors of pro- 
cedure having been committed in a trial before a 
Reoodor would not warrant the High Court in say- 
ing that in pronouncing against the validity of a 
win after investigation ho had acted without juris- 
diction or in interfering with his decision. In 
the matter of Meb Tsee . 15 W. B. 861 

101. Order passed without 

legal evidence — Civil Procedure Code^ 1859^ 
a. 246 , A party to a certain proceeding instituted 
under s. 246, Act VllI of 1850, having been sum- 
moned to give evidence did not attend. The Court, 
oonsidering that his absence was without lawful 
excuse, decided the matter before it with reference 
to the provisions of s. 170 of the Civil Procedure 
Code. It was then attempted to move the High 
Court under s. 15 of 24 & 26 Viet., e. 104, to set 
aside the order as passed without legal evidence. 
Held, that such action would be substantially a 
speoUd appeal, which could not be allowed with 
raferenoe to a 246. Dhunfut Singk v , Indur- 
GHUNDXB DoOQUR 18 W. R. 121 

102. - Ezeoutlon-pTooeedliiga— 

Reftual of party to attend as witness, A Principal 
Sudder Amcen ordered the attendance as a 
witness of a person scoUiig his vakil to enforce 
the execution of a decree, and, on his refusal 
to attend, sent him to the Magistrate. On an 
mpidioation to have the order set aside, a Division 
Bmh the High Court was of opinion that under 
the oircumstanoes the order of the Principal Sudder 
Amcen was arbitrary, vexatious, and unnecessary ; 
but beiBg doubtful, m the absence of any provision 


3. CHARTER ACT (24 A 26 VICT., C. 104), S. 15 
— eonfd. 

(a) Civil Cases— confd. 

in the Civil Procedure Code, of its powers of inter- 
ference under the Charter, referred the point to a 
Full Bench, //eld, that the Principal Sudder Amcen 
had power to make the order, and that the High 
Gonrt ought not t-o interfere with it. In the matter 
of the ptiUion of Jankee Bullud Sen 

B.I 1 .R. 8 UP. Vol.718 

8.C. Janokee Bullub Sein V. Dukbina Mohun 
CnowDnRY . . . 7 W. R. 619 

108. Orders under Legal 

Practitioners* Act — Improper exercise of 

judicial pmms under Legal Practitioners' Act 
(XVIII of 1879), as amended hy Act XI of 
1896, s, 35— ATfffure of proof required,. Where a 
District Judge relying upon an unverified report 
purporting to come from the Scerctary of a Bar 
Aaaociation framed and published the name of the 
petitioner ir 4 the Hat of touts:— Held, that the 
words proved to his or their satisfactlpn '* in s. 36 
of Act XI of 1806 (amending the Legal Praotition- 
ers^ Act X VIIl of 1879) refer to proof by any of the 
means known to the law of the fact upon which the 
Court is to exercise its judicial determination, and 
the Jud{[o had acted without having before him any 
legal evidence as required by a. 36 of the TiOgal 
i’roctitionei's* Act. In such a case the High Court 
may interfere under the wide powers of superinten 
dence given by s. 15 of the Charter Act. In re 
SiDDEsnwAR Boral . . 4 C. W. N. 88 

194. : . Order under 

Legal Practitioners' Act, XVIII of 1879, s. J5— 
Order including a person's name in (he list of 
touts. Held, that in the case of an order iiasscd 
under s. 36 of Act XVllI of 1879 the High Couri 
could only interfere in the exercise of the powers 
of suporintendonoe conferred upon it by s. 15 of 
the High Courts Act, 1861, and that it would not 
interfere even then, w'hcro the solo ground upon 
whioh its intorfoTonoo was asked for was that the 
decision of the District Judge was against the weight 
of -the evidence. In the matter of the petttion of 
Madho Ram . L IaH 21 AIL 181 

106. Order for rateable dlstri* 

button— Sale of property to satisfy order for raUdble 
distribution^Bate varied on appad—-ApplieaUon for 
rettUutton of ^property sM^Appenl—Revisianr^ 
ResUtution, raitioner and oounter-petitioneis hdd 
decrees against the same judgment-debtor. Peti- 
tioner having realized a lam sum in oxeoution, the 
District Court hdd that petitioner and oount^peti- 
tioners were each entitled, on a rateable distribution 
to about one-half of the entire sum realized. The 
District Court realized from petitioner the amount 
ordered to be paid to oounter-petitioneia ^ itemi> 
of property being attached and sold, ecninter- 
petitionen being the purohasers, and the me 
tong subsequently oonflmed. The High Court then 
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8T7FBBINTmn>ENOE OF HIGH 
COUBT— eoiiU. 

I. CHARTER ACT (24 A 25 VICT., C. 104). S. 15 
— 

(a)GiTiL Gases— eoficfti. 

dooidsd an appeal, which had meanwhile been 
pending, the result of which was that counter-peti- 
tioners were held to bo entitled to much less than 
they had been awarded by the District Court and 
had received from petitioner. Tliis sum was alw 
loss than had been realized by the sale of the six 
items of property. Petitioner, in consequence, 
applied to the District Court for restitution of the 
six items of property, which had been sold by the 
Court and for other relief. The District Court held 
that the sale could not be set aside as a nullity and 
that the petitioner was only entitled to receive 
book the balance, which had been paid in excess. 
On an appeal being preferred to the High Court : — 
//«&/, (i) that no appeal lay from the order of the 
District Court. The order was not a decree ; the 
parties were not parties to a suit ; and the order 
was not one from which a special right of appeal 
was allowed by the Code, llio right of appeal 
must not bo assumed to exist in every matter, 
which comes under the consideration of a Judge, 
but must be given by statute or by some authority 
equivalent to statute. Nor does s. 047 of the Code 
of Civil Procedure confer any right of ap|jeal nut 
czprci^y given elsewhere by the Code; (ii) that 
thd Hi^h (’ourt had no power to revise Ihe order. 
The District Court had jurisdiction to decide the 
matter and had done so, though perhaps wrongly ; 
(iii) that i)ctitioner should have been held entitled 
to some restitution. 'Jlio principle, which should 
have been followed, was ; ** The Court in making 
restitution is bound to restore the parties, so far as 
they can bo rcstoied, to the position, whicdi they 
were in at the time when the Court, by its errone- 
ous action, had displaced them fn)m it.” Inasmuch 
as the property sold hod realized more than was duo 
under the Court’s order, the sole was illegal at any 
rate in so far as it was unnecessaiy ; and seuihfe ; 
that it was entirely illegal. Parasitram Ayyar v, 
Seshdbb (1004) . . L li, B, 87 Mad. 604 

100. — - — Beview of Judgment— 

Revm^ — Applusation for revision of an order 
rejeciing an ajtplioation for review. Smble : that 
it was the intention of the legislature that the 
f^urt, which oi^nally heard a case, should be 
the Court to decide whether an application to re- 
^ew its former judgment should or should not 
bo granted and where that Court rejects such an 
application, its decision should not be open either to 
ap^al or to revision by a hi^er Court. Ram Lat. 
V. Ratak Ul (1904) I. L. B. 80 AU. 678 

(b) CBiMorAL Cases. 

— : RefusalofHigh 

bouri to interfere where right of appeal exists. 

per AnsLii and MgDonell, JJ., that the 
*^h Court, in tho exercise of its powers of extra- 
oidinary jurisdiction, cannot^ in criminal matters. 


BUPEBIETENDENCE OF HlOH 
OOUBT— confd. 

3. CHARTER ACT (24 ft 25 VICT.. C. 104). 8. 15 

— eontd. 

(6) Cbdunal Cases— - eoitkf. 
interfere, unless all other nunodics provided by law 
have been previously cxhaiiated. Therefore, whore 
parties who had been convicted of riot by a Magis- 
trate, and who, having a right ofiip(H>al to the 
Sessions Court, instead of doing so, moved tho High 
CSoiirt under cL 15 of tho Charter, the Court would 
not interfere until that remedy hod Imhui resorted 
to. Empress v. Rajcoomar Sixoii 

I. la. B. 3 Calc. 673 

B.O. Rajcoumar Sinoh V. Dinonatii Guiittitck 

1 G. Ii. B. 368 

108. Setting aside. 

valid conviction incase wrongly instituted. Per 
Mact.ean, ./. — The High Court may withinit ndiT- 
cnco to the Tioeal Govern men 1 8i»t aside a ctniviotioii 
mode upon a trial imprr>p(*rly originated. In the 
matter of Nobtr Chiindkr Ranikya. Empursh 
V. Norin Cuundrr Bamikya 

I. L. B. 8 Calc. 600 

B.C. Nobik Chunder Banikya f. Empress. 

10 G. L. B. 300 

100. - - — Order of dis» 

charge’^l*resideney Magtstrates* Act (lY of 1876), 
s. IHH — Case in which there, is no appeal. ’Fho only 
course to bo piirRiied urhere it is sought to sot aside 
an ordtT of disehaige made by a l*residency Magis- 
trate is that laid down in s. 108 of Aet IV of 1877 ; 
and as by that section there is no ap]x>nl allowoil 
to a complainant who is a private individual, it is 
not open to him, by invoking the aid of tho High 
Court under s. 15 of tho Charter, to obtain iin&r 
the Court’s oxtmordinaiy fMiwera that which ho 
might obtain had ho a right of apix*al. In the 
malter of Poona Churn Pal 

I. L. B. 7 Gale. 447 
110, Error in law — 

Offence not constituted on facts proved t» non* 
appealable case. Whore tho High Court was of 
opinion (in a case in which no appeal lay to it) 
that tho facts found by the Court that tried the 
prisoners, and the Court of appeal from such Court 
did not constitute the ofTonco of cheating of which 
tho prisoners had been convicted, the High Court 
in the oxcrciso of its extraordinary jurisdiction 
reversed tho conviction and sentence. Reo. v. 
Haboovandas .... 0 Bom. 448 

HI. — — - Act V of mu 

B. 17 -^Order of executive nature. Tho High Court, 
while considering that an order by a Magistrate 
professing to act under s. 17 of Act V of 1801 was 
illegal, refused to interfere, on tho ground that tho 
order was one of an executive nature. In the 
matter of the petition of Rauoman Sirkar 

ID B. L. B. Ap. 4 : 18 W. K Gr. 07 
118. - — Orders under 

Criminal Procedure Code, 1872, e. 618**^Nuimnce. 
The extraordinary powers conferred on the High 
Court by a 15 of the Charter Act extend to the 



( 12300 ) 


DIGEST OF GASES. 


( 12310 ) 


BUPBBUrFSNDBNOB OF HIGH 
OOXJBT— • etmUd, 

3. CHARTER ACT (24 A 26 VlCl'., C. 104), S. 16 
— wM, 

(5) CbUUNAL GA8B8— 

roviHing of orders pasacd under the Ckide of Grimi* 
nal PTMeduro, ■. 61& Ghoshain Luohmvn Fib* 

SHAD POOBUB «L POHOOP NABAIN PoOBlB 

MW.B.Gr.80 

U 8 e 

Criminal Proeadun Code (Aei X of 1872)^ s. 618 — 
N aieanceB. The High Court cannot interfere, under 
a 16 of the Charter Act, with orders dul^ passed 
by a Magistrate under a 618 of the Criminal Pro- 
cedure &de. in the maUer of the pUUtm of 
Chundib Natk Sen . . I. L. B. S Galo. 298 


U4. 


Orders under 


Criminal Procedure Code, 1872, a S18~~Criminal 
Procedure Code, 1872, a 297---Ordere in judidttl 
ptocreding. that, orders legally made under 

a 618 of the Code of CMminal Procedure not being 
orders made in a judicial proceeding, the High Court 
had no power to deal with them un^r a 207 of the 
Code 01 Criminal Procedure ; but where an order 
under that section was illegal, the High Court sot it 
aside under a 16 of the Charter Act, 24 A 26 
Viet., c. lOA In the maUer of the ^ition of 
Chunder Nalk Sen, 1, L. R. 2 Calc. 293, foUowod. 
Bbadlbit a Jambson . I. L. B. 8 Oalo. 880 

CllUirDBB COOMAB RoY V. OMB8nf9(*HU]rnBR 

Mojoomoab 88 W. B. Cr. 78 

Bahxb Madhub Ghosb v. Woomakath Roy 
Chowdhby * 81 W* B. Gr. 86 

SiiBiirATH Duty v. Unnoda CnuHN Butt 

88W.B,Gr.84 

116. - . Order of JiogM- 

trafe under a 618, Criminal Procedure Code, 1872, 
The High Court, in the exercise of the juris^ction 
given to it by a 16 of the Charter Act, issued a rule 
nisi at the instance of the party aggrieved caUing 
upon the opposite party to simw cause why an order 
made by a Magistrate which was complained of 
•hould not be set aside for want of jurisdiction, al- 
though the matter had already been brought to the 
notice, of the Court on a rmorence ma& by the 
Sessions Judge. Kali Naraiy Roy Chowdhry v, 
Abdool Gvfioob Khan 88 W. B, Cr. 84 


ua 


Crtminof Pro* 


endure Code (Ad X of 1882), a lU— Order 
stain horn eertam ad, A Deputy Commissioner 
msed an order under a 144 of uie Code of Criminal 
mcedure, prohibiting a person from collecting any 
rent or attempting to coueot rent, either herself or 
thiDui^ any of officers or servants, from the 
raiyats of two specified pergunnahs ; and also from 
effecting any sale or pnttii^ in hand any transac- 
tion witii regard to standing trees or coll^tod tim- 
bers in an estate, or erecti^ any adda or kuchari 
in snoh pergnnnidis for a ]^od of two montha 
Upon an mj^cation to set aside such order .‘—JSTelil, 
tlmt (he iflgh Court had jurisdiothm under a 16 of 
the Charter Act to set it aside if it were made with- 


bupbbintendbnce of high 

GOUB-T— coalrf. 

3. CHARTER ACT (24 A 26 VICT., G 104), & 16 
— eonid. 

(3) CbhijvalCasis— € 0Rld. 
out jurisdiction. Abaybswabi Dibi v, Sidrbswabi 
Dbbi .... Liable Gala 80 

117. Grtmtaoi Pro- 

eedicre Code (Ad V oM898), ss, 146, 436^Pouer 
of local Legiekdure^Power of revMtbn fty High 
CoiiH--Ordor eoncefning a ferry yurporHng to be 
made under s. 146. The local Legislature has 
power to overrule a statutory power confoned on 
the High Court; but this was not the object and 
result of the legislation expressed in a 436 of t^ 
Criminal Ptocodun Code of 1808. Empress v. 
Burah, I. L. R. 4 Cole,, 172 : L. R. 6 J. A. 178, 
referred to. The terms of a 436 wiiian that orders 
under the exempted sections mentioned in cl. (3) 
must have been passed with jurisdiction. If 
such orders are challenged as mode without juris- 
diction, the mere fact of their purporting to be 
passed under the exempted sections would not 
bring them within those sectbns so as to debar 
the exerdse of powers by the Hi[di Court under 
a 16 of the Charter Act^ Abayeswari Ddbi, v. 
Seihesnart Debi, /. L. R. 16 Cak, 80 ; Ananda 
Chandra BhuUatiarju v. Stephen, I. L. R, 19 Cede. 
127 ; Roop lad Das r. Manook, 2 C. W. N, 672 
and Queen-Smpress ▼. Pralap Chunder Ghosef 
L L, R. 25 Calc. 862, followed. Hubbullubh 
Nabaht Sikoh v. Luchmeswar Pbosad Singh 
1. la B. 88 Gala 188 
80 .W.ir .48 


118. 


C!rimifMii||Pr9- 

cedure Code, 1898, ss. 146, 439—DispiUe as to owner* 
ship of land-Non-joinder of necessary parties-* 
Alteration of proceedings by succeeding Magidrale 
— AddiUon of parties during proceedings — MaSer 
of jurisdidion of Magistrate. Whm there 
was a dispute as to the ownership of the lands 
between certain samindars and their tenants on the 
one side and other samindars and their tenants on 
the other, and the real matter for determination 
was not merely which of the two parties of zamin- 
dars were entitled to collect the rents of the lands, 
but also which set of rival tenants was entitled to 
hold actual possossicn of the lands and in a proceed- 
ing under s. 146 of the Code of Criminal Frocediire 
the samindars only were made parties and not the 
tenants.. Hdd (Amber Au and Stavuiy, //.)# 
that the tenants were necessary parties to t^ pio- 
ceeding, and the omission to inake them ptfM 
went to the root of the case and was an iUtgjdiiY 
affecting jurisdiction which would justify the lSi|p 
Court in setting aside the order. PBoraEr, 

The omission to join the tenants could not vitiate 
an order as between the samindars on an objeolion 
that it was without jurisdiction, and that no ques- 
tion of jurisdiction arose in the matter. W 
HiA Court’s powers are under the Charter A^ 
and these could be exerolsed onfy in ^ 

iurisdiotioa Where a Mredslnte reeoided pio* 
ieediiisi mite a 145 ol 0?^ (rf (Mi>^ 
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'owlim and his nicoossor on tho same materials 
revised those proceedings altering their entire 
•character, converting the dispute, which was ori- 
ginally stated to be a dispute regarding the aotn^ 
possession of the land, into a dispute regarding the 
collection of rent between the persons named 
thorain,— HeU (Amebb Ali and Stanley, JJ.), that 
it was an abuse of jurisdiction on the part of tho 
Magistrate so to alter the proceedings, and an abuse 
which would mstify the intervention of the High 
Cuurt under the powers conferred by the Charter. 
Ameer Ali, J.— Tho High Court has tho ^wer to 
interfere both under its revisional jurisdiction as 
also under cL 16 of the Charter. HvrhuUitbh 
Ifarain Sitigh v. Lachmeewar Proaad Singh^ /. L, M. 

Calc, 188, referred to. Laldhaki Sinqii v, 
SVEDEO Narain Sinoh I. L. B. S7 Galo. 69S 

40.W.ir.618 

119» Order of retnand 

—Crimintd Procedure Code (Act XXV of 1881), 
c. 224, Where a Magistrate had adjourned an 
inquiry for a cause not contemplated by s. 224 of 
the C^inal Procedure Chde, the High Court, in 
exercise of tho power of superintendence conforr^ 
bv a 15 of 24 A 25 Viet., o. 104, set aside tho order 
of remand. In the matter oj the petition o/ 
Matuitranatd Chuckerbutty 

e B. Ii. B, 864 : 17 W.B. Cr.66 

180. Order bp Judge 

o/ High Court in its original criminal jurMidion. 
A Judge of tho High Court making an order in 
the original criminal jurisdiction of the Court is not 
a Court subject to the control of Ae Hin^ Court 
under s. 15, 24 A 25 Viet., c. 104. In re Govebe- 
MENT ot Bengal. Queen v. Ameer Kuan 

7B. L-B. 860note:16W.B.Gr.60 

12L ■ Order bp Judge 

of High Court in its original criminal jurisdiction, 
where an application was made to the Judge 
sitti^ on the original side of the High Court to 
transfer a case from Patna in the exercise of the 
extraordina^ jurisdiction of the Hjfl^ Court, and 
the application was adjourned, and an order made 
callipg on the Government to show cause why it 
should not be nmoved, the Hig h Court on the 
Appellate side, on a petition setting forth that the 
oi^ was without jiunsdiotion, as the rules of the 
High Court had appointed a particular Bench to 
hear cases from Patna, rofusM to interfere. In 
^ Government or Bengal. Queen v. Ameer 
Khan .... 7 B. la B, 844 note 

Ordorof Magie- 

Meforuforrani wUhoul jurisiieiwn. The 
Court hu power under its general powers of super- 
iatmidenoe to quash an order made by a Magistrate 
without JurisdEkstion for the issue of a wanant 
4a Os sMtfer of B ANSA Besaei Ghd8E 

8 a la B, A. Cr. 17:11 W.B, 86 


SUPBBIBTBNDBNCE OF HIGH 
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3. CHARTER ACT (24 A 25 VICT., C 104), S. 15 

^^COMkf. 

(5) Criminal Cases— ronfd. 

188. ■ — - - Power of High 

Court to revise an order as to sanction under a, 197 
of the Criminal Procedure Code -Criminal Proce- 
dure Code [Act V of 1898), a. 197 and s. 439, A 
pleader applied to tho Chief Presidency Magistrate 
zor sanotioii under s. 107 of the Criminal Procedure 
Code to prosecsiite an Honorary Magistrate fur using 
insulting and defamatory language lowanls him in 
tho course of the trial of a case and saiietion was 
refused. Oi. apidicsaiion to the High (Vnirt, -Hdd, 
under the revisional powers conferred by the Crimi- 
nal Prooedure Code, the High Court has no autho- 
rity to interfere witli an order made by a Subunli- 
nato C^drt granting or refusing sanetion under s. 
107 of tho Cbde, but it has sufficient authority for 
that purpose under v. 15 of the Charter Act (24 
A 25 Viet, c. 104). Nando Lal Basak v. Mitter 
I. L. B. 86 Calo. 868 
3C.W.H.680 

184. - • Power of High 

Court to revise order o/ Presidency Magistrate 
dismissing complaint— ijcUers Patent, High Court, 
cL 28— Order lor turner enquiry, 'Phe High (7ourt 
has powers of revision in respeut of an order of 
discharge passed by a Prosidency Magistrate, by 
reason not of cl. 28 of the Letters Patent, 1805, 
l^t of B. 15 of the Charter Act (2<l A 25 Viet., 
0 . 104). That section has always been interprote(l 
in a very extended meaning so as to give ample 
powers of supcrintendonco, that is to say, powers 
of revision over proceedings of subunlinato Courts. 
But the High Court has no power under tlie Code 
of Criminal Procedure to interfere in revision with 
an order of dismissal passed by a Pnisidency 
Magistrate. CtdviUe v. Kritdo Kishore Hose, I, L, 
B, 28 Cole. 748, dissented from. Opoorba Kumar 
Sett v. Probod Kutnari Dassi, 1C. W. N, 49, 
referred to. A Presidency Magistrate acting under 
a. 203 of tho Criminal Procedure (kide dismissed a 
complaint of tho report of tho pi»lioo without oxa- 
mining the complaint and without finding that 
there was no sufficient ground for procming. 
The High Court acting under s. 15 of tho Charter 
Act ordered a further inquiry to bo made into the 
matter of tho complaint, ('hakoobala Dabxe t'. 
Babendra Nath Mozumdau 

I. li, B, 87 Calc. 186 
8 C. W. H. 601 

Opoorba Kumar Sett c. Prubod Kumari Darsi 

1 C. W. 49 

186. Criminal Pro- 

cedure Code, ss. 145 and 435 (3) — High CourVs 
powers of revision, Hdd, that a. 15 of tho Charter 
Act, 24 A 25 Viet, Gap. CIV, does not override 
s. 435 of the Code of Criminal Procedure, so as to 
enable the High Court in tho exercise of its powers 
of superintendence to intorforo with an onler passed 
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3. CHARTER ACT (24 A 23 VICT., C. 104), R 16 
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S r A Court having jurisdiction under Cap. XTI of 
e Code, interference with which in revision is 
ozoluded by s. 436 {3), IlufbuUvbh Narain Singh 
T. IMmuwar Proaaa Singh, L L. R. 26 Calc, ISS, 
and Mahadeo Kunwar v. Biau, /. L, R. 25 AU, 637, 
referred to, Mahabaj Tbwabi v. Hab Chabah 
Bai (1004) I. Ik H 26 AIL 144 

120. Charter Ac5~-Ri^ 

vocation of eanctunir— Power of High Court, Under 
Bub-B. (6) of s. 106 of the Code of Criminal Frocedura 
a petition by way of appeal lies to the High Court in 
every case in which a Civil or Criminal Court subor- 
dinate to if, within the meaning of sub-s. (7) (a), 
gives or refuses a sanction, whether in respect of 
an offence committed before it or of one committed j 
before a Court subordinate to it, and, in the latter | 
oase^ whether it gives a sanction rdused by the ; 
Subordinate Court or revokes a sanction accorded ; 
by such Court Un|)er cIs. (6) and (e) of sub-s. (1), j 
the sanction may be accorded in the first instance 
by the Court to which the Court in which the 
offence was committed is subordinate, even though 
no application for sanction has been made to the 
latter Court. For the purposes of els. (6) and (e) 
of Bub-B, (/), a sanction accorded by the High 
Court would operate as a sanction accorded by a 
Court subordinate to it, such as the District Court, 
An order passed by an Appellate Court is, in law, 
the order which ought to nave been passed by the 
Subordinate Ckmrt, and will in consequence, have 
^e same efficacy and operation as the order which 
ouglit to have been passed by the latter. S. 439 
of the Code of Criminal Procedure provides that 
the High Court, as a Court of revision, may exer- 
cise the powers conferred on a Court of A^qieal bv 
B. 196. In a case in which both the Original Cri- 
minal Court and the Appellate Criminal Court 
refuse sanction, the Hlgn Court, as a Court of 
revision, may call for the record and if the 
refusal proceeds on an error of law, it may 
accord the sanction which ought to have been 
granted by the Appellate Criminal Court and 
such sanction will be operative for the purposes 
ofols. (bjandfe) of sub-s. (1). A plaintiff in a 
suit applied for attachment before judgment 
and filed an afildavit in support of that appli- 
cation, in which he stated that the defen&nts 
intended to alienate their properties with mala 
fdo Intentions. He did not state in the affidavit 
that this statement was based on what he had 
been told. He was, however, orally examined, 
and then deposed that he had heard that the 
defendants were intending to alienate property. 
The petition was dismisseiL Thereupon sanction 
was askea for, the SubozdLiate Judge according 
sanction only lor an offence under s. 199 of the 
Pinal Code, and refusing sanction lor offences 
unto SB. !(% 196 and 200. The sanction accorded 
was not based on the oral evidence^ but on tfa e state- 


3. CHARTER ACT (24 A 26 VIOT., Q. 104), a Iff 
— eonfd. 

(6) Cbdunal Gasxs— amid. 

ment in the affidavit. The defendants appealed 
(under s. 196 of the Code of Criminal Procedure) 
agahiBt the refusal to giant sanction for offence, 
under ss. 19.3, 196 and 200, to the District Judge 
who accorded sanction for ^e prosecution of the 
petitioner under those sections also. Hdd, on 
revision, that the District Judge had not exercised 
a sound discretion in according the sanction, for 
although Uie petitioner had not stated in his affi- 
davit that the statements therein were made on 
hearsay, ho had slated so in his oral evidence and 
the affidavit was not inconsistent with that 
evidence. Qume : Whether a Village Magistrate is a 
Magistrate within the meaning of s. 197, cl. (a) of 
the Code of Civil Procedure, as that expresHion 
is defined in the Imperial General Clauses Act. 
Palaniappa Chetti V. Aneamalai Chettx (1904) 
LL.R.27Mad. 228 

127. . Penal Code {Act 

XLV of 1860), B, 103 — Eeieneion of time under 
B, 195-^udge on Criminal Side ie High Court,'* 
within ike meaning of b, 195, Bub~B. (6). A Judge 
sitting on the Original Side, who granted sanction 
to prosecute under s. 193 of the Penal Code, is a 

High Court ** within the meaning of sub-s. (^ 
s. 196 of the Criminal Procedure Code. Fakir- 
uddin V. 0. L, Garth, 3 0. W. N. 91, referred to. 
He may, thoicfore, extend the time for such prose- 
cution, if good cause bo shown. Darhari Mandar 
V. Jogoo JmI, L L. R. 22 Cak. 573, dissented 
from. Joydeo Singh v. Harihar Parehad Singh, 
L L, R. 11 Cak, 577 ; Mangoram v. Behari, 
/• L, R, 18 AU. 358; Karuppana v. fifmna Oomiden, 
I. L. R, 26 Mad, 480 ; In re Mulhu Kudem, L L, 
R. 26 Mad. 191, refeied to. Ddtobandhu Nabdt 
«. Hubbt Muttt Dasbbb (1904) 8 G. W. B*. 787 

128. ^— - - - Power of Buperior 

Court to revoke sanction after complainit lodge^ P 
obtained sanotion from a Stationary Sub-Magistrate 
to prosecute S for offences under ss. 211 and 193, 
Penal Code, alleged to have been committed befm 
that Magistrate. P did not prefer any complaint 
in pursuance of the sanction, but the police, rely* 
ing on it, preferred a charge sheet to the Joint 
Magistrate against the accused in respeot of all 
all^;pd offences under a 211. The Joint Magistrate 
struck the case off his file, giving as his reason lor 
so doing that the sico matu quashed the Bub- 
Magistrate’s sanction under a 126 (5) of the Code 
of O^inal Ptoi^uxe. Held, that the Job! 
Magistrate’s action in striking the caae off his m 
was legal and proper, though the reason ^ven 
him for so doing was erroneous and his act m quadi- 
ing the sanotion nttra etrsa A Joint Magma^ 
tlmgh authorised under a 407 (2) to entertw 
appeals jnelerred Ity persons oonviotod on nwu 
by the Statkmaiy Magistrate, is not the Court to 
mich appeals fromwe Court of the Statioiissj 
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Magistiate ordinarily lie, within tho meaning of 
a 195 (7). Tho Court, to which the Court of the 
Stationaiy Magistrate is, within the meaning of 
a 195 (5) and (7), subordinate is that of the District 
Magistrate. Eroma Variar ▼. Emperor, L L. R 
26 Mad. OSd, and Sadhu LaU ▼. Earn Chum Pan, 
L L. R. SO CaXc. 394, followed. I'ho Joint Magis- 
trate could not, therefore, revoke the sanction 
given by the Stationary Sub-Magistrate, the Dis 
trict Magistrate alone having tho power to revoke 
or grant a sanction given or rcfu8i*d by the Station- 
ary Sub-Magistrate. Nor was it competent to a 
District Magistrate, under s. 407, to direct that 
applicatiuns for revoking or granting a sanction 
given or refused by a Sub-Magistrate may be 
pri'scnted to tho Joint Magistrate. Whether the 
Court authorised to exorcise such a power [under 
sub-a (5) can exercise it mo motu, as if it were a 
Court of revision, whore no application has boon 
inode to it either to give a sanction, which baa been 
refused or to revoke a sanction, which has been 
given. Qitmre : Tho course pursued by tho police 
in sending a police report in respect of the offence 
was contrary to law ; but whether, on tho strength 
of tho sanction accorded to P, a police officer or 
other stranger might have preferred a complaint 
against S. Quare : 'llie mere fact that a com- 
plaint has been made, in pursuance of sanction, 
will bo no bar to a Court competent under siib-s. 
{6) to deal with an application for revoking such 
sanction, entertaining such application and dis- 
pusing of it according to law, even if the complaint 
in fiursiianco of the sanction has been preferred to 
itself. /ti the maUer of Subbamma (1004) 

1. L. B. 27 Bad. 124 

129. Sanctioi^Notice 

to nccuiietlr^Referenee to High Court--Revmonal 
purer, S. 215 of the Code of Criminal Procedure 
is not applicable to a case in which a commitment 
in question haa not been made under any one of 
the four sections therein specified, but has been 
made under the directions of the High CSourt under 
a 620 (7) IV. An order of a Sessions Judge or 
District Magistrate passed under s. 436, dh^cting 
commitment, may be quashed by tho High Court 
in the exercise of its rovisional powers, though not 
jmder a 215. But an order passed by the High 
t ourt^ itself under a 526 cannot be so revisra. 
Sanction accorded by Government under a lOT is 
not null and void for the reason that no notice was 
given to the accused to diow cause, why it diould 
n ” * matter left to the discretion 

^ C^vemment whether such opportunity should 
oe given to the person concerned before sanction- 
ing hiB prosecution. There is a marked distinction 
^ti^n the c la s ses of offences dealt with in a 195^ 
eia (5) and (c), and those dealt with in a 107. A 
^rt gmting sanction under a 195 (5) and (e) 
so in connection with offences committed in 
w in relation to any proceeding in such Court^^and 
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the CJourt therefore acts in its judicial capacity in 
granting tho sanction on legal evidence. But tho 
Government in acrurding or withholding sanction 
under s. 197 (for tho prosecution of a public servant 
in respect of an offonco alleged to havo been com- 
mitted by him as such public siTvaiit), acts pundy 
in its executive cajiacily and tho simi^tion need not 
be based on legal evidence. Tho Oiminal Proeo- 
dure Code does not presoribo any particular form 
for the sanction roriuii'cd by a 197 as it docs in tho 
easo of sanction aeeorilcd under b. 195. In the 
matter o/ Kalagava RAmn (1904) 

I. BR. 27 Mad. 54 

180, Sanction to pro- 

aecfite^— Revision — Appeal — Petutl Code {Act XLV 
of JS60), M. 211. HpM, that an ajiplication mmio 
under el. 6 of s. 105 of tho ('ode id Criminal Pn^o- 
duro may propiriy bo regarded as an application 
by way of appt'al, thoiigli it is iif>t material by 
what name the application is edlled in piirsiianeo 
of which tho apixdlato (V)iirt revokt^s (or grants) * 
a sanction granUd (or ndiistsl) by a Hubordinato 
Court. Mehdi Hasan v. Tata Hauu /. R 
All. 61, discussed. lirld, also, that to constiitito 
tho offence providotl for by h. 211 of tho Penal 
Code is sufficient that a falsie complaint should 
bo modo against any person. It is not necestuiiy 
that a summons should Im) issued ufsui such com- 
plaint. Hauoko Singh i». Hani'man Dat Nakain 
(1904) . I. L.B, 20 All. 244 

131. High Court*9 

powers of revision— Criminal Prorrdure Code., s. 195 
— Sanction to prosrcnle — Sanction grtintnl by o 
Civil Court. Wliero sanction to prosecuto in iv- 
spcct of sovoral offences under various sections of 
tho Fonal Code was ;;rontiMl by a Munsif, and bis 
ordor was upheld by tho District Judge in rovisiopp 
it was held that tlic High Court had jiirisdicUon to 
interfere in revision under s. 439 of the Code of 
Criminal Pro(!cduro. In re Chennanagoud, I. L. R. 
26 Mad. 169, dissented from. Held, also, that it 
is not expedient that a sanct ion to prosecuto should 
be given to a debtor to uso against his creditor. 
Nazir Ha.san v. Dost Muhammad (1904) 

I. L. B. 26 All. 1 

182, _ Snwiion to pro- 

secute, power of Appellate Court to grant — Rule on 
District Magistrate to show muse — Right of opposite 
party to be heard — Criminal Proredvre Code {.4fA 
V of 1893), SB. 195, 438. Tho power of granting 
sanction by an Appellate Ccuirt ought to^ l)o exor- 
cised carefully, especially when kanetiun is refused 
by the Court of first instance. Whore sanction 
had l^n granted by the Sessions Judge to prosecute 
the petitioner for tho purpose of public justice, 
and a rale hi^ licon issued bv tho High Court upon 
the District Magistrate only to show cause why ^ 
the sanction should not bo set aside, it was hdd at 
the hearing of the rule that the opposite side bad 
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no locuB aUtmdi nnd diould not be heeid. Jbilax 
Jha V. Buohab Cora (1904) 

Llib&ai Gala Oil 

laa High Cwrt'9 

powers o/ remeion--Order passed hg a Munsif 
direciing ihe prosecviion o/ a party to a cwd suiU 
Where a Munnf acting under b. 470 of the C!ode 
of Criminal Procedure directed the proMoution 
a party to a civil suit pending befon him. it was 
held Stanley. O.J., and Blaib. J.. that the 
High Court had no jurisdiction in the ezerdae of 
its revirional powers of the criminal sido under 
H. 439 of tho Qide of Criminal Procedure to inter- 
fere with such order. EranheU Athan v. Kirng^ 
Emperoft /. L E, 26 Mad. 8 ; Kodi Frosad Chaikrjee 
V. Bhubon Mohini Dasi^ 8 C. W. N. 73^ and Em- 
peror v. Mohammad KhaOt^AlL Wseldy Notes, (1902), 
202, referred to. Per Banbbjeb. J., (eonira).— The 
High Court has power under a 439 of the Cbde of 
Crinunal Procedure to revise an order made under 
a 476 of the Code, whether such order he made 
a Civil. Criminal, or Revenue Court Emperor 
V. MfUtammad Khan, AU. Weekly Notes, (1902), 
p. 202 : In ihe moEer of the petition of Mathura Das, 
L L. K. 10 AU. 80 : In the matter of the petition of 
Alamdar Husaain, I. L. E. 23 AU. 249 ; Khepu 
Nath Eihdar v. Oris Chmder Mookerjee, /• E. 
10 Cole. 730 ; Chudhura Mahomed Isimd Hug v. 
Queeu-Empress, I. L. E. 20 Cak. 349 ; Queen-Em- 
press V. Srinivasdlu Naidu, /. L. E. 21 Mad. 124 ; 
Queen-Empress v. Eaehapva, /. L. E. 3 Bom. 109 ; 
In re Bat Gangadhar TiUA, I. L. E. 20 Bom. 788 ; 
Eranhbli Athan v. King-Emperor, I. L. E. 20 
Mad. 98 ; and K<di Prosad Chatterjee v. BhsAon 
Mohini D«». 8 C. W. N. 73, reform to. Bhuf 
Kitnwab. In the matter of 

184. Sessions 'Court 

— Charge, power to amend — Amendment not to go 
beyond subject-matter of indictment — Eemand order 
by High Court, effect of— -Discretion of Sessions 
Judge-Jurisdiction. The Sessions Court is not a 
Court of Original Jurisdiction and though vested 
with large powers for amending and ming to 
charges can only do so with reference to the imme- 
diate subject of the proseourion and committal 
and not with rpgard to a matter not covered 
indictment Where a remand order of the 
Hi^ Court dueoted the accused to be tried under 
a of the Penal Code and the Sessions Judge 
sJteiM the charge to one under a : Held, that 
.the Order the High Court was not intend to 
fetter the discretion of the SesslonB Judge, and he 
had the power to alter the ehaiga It was found, 
however, that these charges related to events, 
which ^ not form the subject-matter of the 
eonqdaint as ori^nally lodged and the Magistrate 
.alaow not commit the oase with mferenoe to them : 
JFeU, that the SessionB Judge should not tzy the 


BUFlIRlNTBiroBNCli OF HIQB 
COUET-coiKi. 

3. CHARTER ACT (24 & 26 VICT., C. 104). a 16 
—oondd. 


(6) Criminal CssEB—condd. 

accused on the amended charge, notwithstanding 
the remand order of the High Court, this ohjection 
not having been raised and dealt with, when that 
order was made. Bibbndra Lal Bhadubi v. 
Kino-Emtibob (1904) . . 8 0.W.N.784 


4. CIVIL PROCEDURE CODE, 1882. S. 622. 

1. — Order made hy 

High Court, application to review. S. 622 of the 
Gi^ ProoeduTB Code (XIV of 1882) does not apply 
to a case where the order, of whith review is 
sought, is mado by the High Court llie Court 
refraied to in a. 622 is a Court other than the High 
Court In re Pbbmji 1*bikumdah 

^ I. loR 17 Bom. 614 

8. A pplteaf ton 

to&ere tl imis found an appeal lay—ApplicaUon 
treated as appeal Where an application was ma^ 
for the ezeroise of its supeiintendenoe under a 622 
of the Civil Procedure (>>de, and tho Court found 
that an appeal lay in the case, and that therefore 
it ou^t not to ezeieiso such superintendonoo. the 
application was allowed to be treated as an appeal 
(&e appeal from its value lying to the High Court 
and the apidioation under s. 622 having been made 
before eixpVty of the time allowed for an appeal) 
on the proper Court-fees being paid. Mahomed 
Wdhiudin v. Hakiman, I. L. E. 28 Cak., 787, 
referred to. Sbiohabau Somayajipad v. Puba- 
MATHAN SOMAYAJIYAD . I. li. B. 88 Had. 101 


a Dday in mov- 

ing CourL Where an auction-purchaser applied to 
the High Court to set aside, m the ezeroise of its 
powers under s. 622 of the Civil Procedure Code, an 
order setting aside a sale of immoveable property 
in ezeoution of a deoree. on the mund that such 
order was illegal, such ap^ioation being made nm* 
^ seventeen months alter the date cn such order. 
&0 0>urt, having regard to the time th at^hm 
elapsed biriore sudi applioation was mid^ refused 
^mtor lere. In the matter of 

4. • On the question 

whether the High Court should rribain from el»^ 

oising its powers under s. 622 by reason of the lovg 

time which had dapsed from the date of ^e tam, 
—Held, that the petitioner was not fairly ehafg^ 
able with ladhes. BAiJiAKlJNP£i Sw |jj[ 


5. 

hnweduie without an appMeati o n roada to » "v 
I put, to flM ntt. 
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6. — Interference 

wUhoni apptieaiion hy party to euit-^^Referenee 
frm DMa Judge. It is only on the application 
of a paily interested that the High Court can act as 
a Court of levision under s. 622 of the Civil Proce- 
dure Code. Accordingly, where a Miinsif. consider- 
ing that the Subordinate Judge had acted without 
jurisdiction in sotting aside on appeal certain oriers 

of the District Judge, who took the same view/ a^ * 
the latter referred the case to the High Court 
under that section, it was heid that the Court had 
no power to interfere. Mahomed Foyez Chow- 
DHBY V. Golugk Dass . 7 C. Ii. ^ 191 

7. Remeionof order 

of loieer Court— Power of High Courit on the appilu 
ration of a third party — Original order paeeed for 
delivery of poesetiiiion to auction-purehaeer—Dia- 
poaseeeion of auction-purchaeer hy a elaimant--- 

for regirtration of name of c1aimanl-~-Juria~ 
diction of Court to re-open execution-proeeedings. 
On a dispute arising between two contending par- 
ties, A and R. for registration of their names, a 
reference was made to the District Judge under 
a. 65 of the Land Registration Act. and a deoision 
was passed in favour of A, the petitioner, who was 
put in possession of the property not\iithstanding 
the objection of one (?, the opposite party, that he 
held |iossession of the village as a permanent tenure- 
holder, having acquired a title by auction-purchase 
in execution of a mortgage decree. No steps were 
taken by C to obtain any recognition of his title 
from the District Judge, but some time after he 
applied to the Subonlinato Judge for an amendment 
of his safe certificate, and having obtained an order 
of the Court re-opening the execution-proceedings 
he applied for a fresh writ of possession in pursuance 
of the amended sale certificate. The Subordinate 
Judge issued a fresh writ of possession but A ro- 
wsted the execution of that writ and possession, 
could not be given without complaining of the re- 
sistance to the Subordinate Judge. C applied for 
and obtained a freidi writ for possession. Before 
any action could be taken upon that writ, the peti- 
tioner presented an application to the Subordinate 
Judge representing his right in and possession of 
the property, but the Subordinate Judge declined 
w take any action upon it. Several resistancea 
^le made to the delivery of possession to the 
opposite party, and several successive writs of 
poMwion were issued by the Subordinate Judge. 

under the above cixcumstattces. A had 
Bufficient interest in the orders complained against 
to him in moving the Court under s. 622. 
^ivil Pn^ute Code. Semhle : Unto certain oir- 
cumstanoes. the Hi^ Co^ can act under s. 622. 
toerwise than on the application of a party to 
af^nst uriMk revision is sou^t 
"fltoied Foysz Chowdhry ▼. Gohich 
7 C. Zh R, 191^ ezplainod and distin* 


( 12320 ) 

BUPBRINTENDENCB OF HIGH 
COURT— contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622' 
— contd. 

giiished. Raghu Nath Gujrati v. Rai Chatrapuf 
Singh, 1 C. W. N. fiJJ, referred tu. 'lliat it was 
not open to the Subonlinate .Fudge to make the 
original order for delivery of jMiHHeasion over 
^ain, and the proceedings of the Subordinate 
Judge were bad at initio. Golam Maiiammau v. 
Saroda Mohan Moitra 4 C. W. TSf , 606 

“ , Cnee vhrre other 

epectfc remedy extrta— Bom. Reg, // of IS27, j?. H 

Certiorari — Mnndnmna — Prohibition- S per. i fir.' Re~ 
lief Act il of 1ST7) Ch. V'lll. A Division Bench 
(PiNHBY and Nanarhai Haridas, JJ,) of the 
High Court referred the following question for Iho 
determination of the Full Bencih : “ Whether the 
High Court should oxeieise its extraonlinary juris- 
diction under s. 622 of the Code of Civil Procedure, 
or otherwise, on behalf of jwrsons wdio feel them- 
selves aggrieved by orders pasHod by fburts below 
in cases in which it appears the law has specifically 
prt4Kiril)od another remedy by suit or otherwise ?’• 
Hdd, that the question did not admit of a priteiso 
categorical reply; that the High Court could not 
impose on itself limitations without regard to tdr- 
cumstances ; but that the gcmoral princdplns gov- 
erning the exercise, by the High (k)urt, of its visi- 
tatorial or superintending powers to be dedueed 
from a general survey of the anthoriiies on the sub- 
ject might be reduced to the fc»rm of the following 
seven propositions, the fifth of which would ortli- 
narily govern in the riass of cases allndorl to in the 
question; (i) The visitatorial or supt^rintending 
power of the High Court is so nee^ssaiy and almost 
indisponsable, that it is not to bo wholly excluded 
oven by a clause in a statute withdrawing eases 
under the statute from its contnd. When sneli a 
statute has been made a mere pretext, nr has hocn 
wholly misapplied, the case will lie treated as rmo 
not really arising under the statute, but on an 
evasion or perversion of the statute, and as such 
subject to the general control of the Court, (ii)- 
The Court having called up the reconl or pneced- 
ings of a subonlinate Court, will itself investigate 
Ihe fact on which a jurisdiction has been assumed 
or declined ; on which it depends whether the sub- 
ordinate Court could or could nut legally deal with 
the matter in question, cither at all or on the prin- 
dide to which it has referred the case ; or aciMird- 
ing to which its mode of inquiiy or of action may 
or may not have been in contradictiou rather than 
obedience to the rules of prooedun*, or the prin- 
ciples implied in them, to such a matorifd extent 
as to domat the purpose of the law. (iii) If the 
Court finds that the external conditioiis of juris- 
diction. of investigation, and of command, have 
been satisfied by the inferior Court, it will not sub- 
stitute its own appreciation of evidence, or its own 
judgment thereon, for the determination of the 
inferior Cburt in any matter committed bv the 
Legidature to the discretion of such Court (iv) 
Where an appeal is provided, the Court will not ' 
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interforobjaaypeiemptofy orderiviththeordinaiy 
oonne of adjudication, save in caws wherein a 
defeat of the law and a grave wrong are manifest, 
and are irremediable by the regular procedure. 
(t) Where a decree or order of a subordinate Court 
is declared by the law to be. for its own purposes, 
Snal or conclusive, though in its nature provisional, 
as subject to displacement by the decree in another 
more formal suit, the Court will have regard to 
the intention of the Logidature that promptness 
and certainty diould. in such eases, be in some 
measure accepted instead of juridical perfection. 
It will rectify the proceedings of the inferior Court 
where the oxtrinsio conditions of its legal activity 
have plainly been infringed ; but where the alleged 
or apparent error consists in a misappreoiation (A 
evidence, or misconstmetion of the law intnnaio 
to the inquiry and decision, it will respect the inten- 
ded finality, and will intervene peremptorily only 
when it is manifest that by the ordinary and pre- 
scribed method an adequate reme^. or the inten- 
ded remedy, cannot be nad. (vi) The Court will. 
In all oases, regard its exercise of the extraordinary 
jurisdictiott as discretional, and subject to con- 
siderations of the importance of the particular case, 
or of the principle involved in it of delay on the 
part of an applicant, and of his merits with respect 
to the ewft m which the interference of the Court 
is sought. Should other spociid causes appear for 
cflf agmnst the Court’s intervention, due weight is 
to be given to them, regard being always had to 
the ivinciples already enunciated, (vii) The Court 
will “sedulously abstain” from making any orto 
or refusing to make it on grounds the appreciation 
of which is exclusively assigned by law to some 
othw authority, provided the legal eompctence be 
exercised in good faith on matters that may reason- 
ably be understood as within its lawful range. 

Shiva Nathaji v. Joma ^ 

I. L. B. 7 Bom. 841 

9 . ■ Oaaea in which 

appro! lie$-^*'Deerec''-~'Ord^ rejeeting memoran- 
dum of appeal An order rejecting a memorandum 
of appeal as barred by limitation is a “ decree ” 
within the meaning of s. 2 of the Civil Procedure 
Codci it is therefore appealable, and not open to 
revision by the High Court under s. 622 of the Code. 
•Qplab RAr V. Manoli IjAL • I. la & 7 All. 48 

20, ^ f'Wl Procedure 

Codi J882f 8. 88t--<Mer dimUeinn sutl on fail- 
ure to give aecuriiy far coete. Hdd by the Full 
Bench, that an order passed under s. 381 of the 
Civil Procedure Code, dismissing a suit for failure 
by the i^intii! to fumidi security for costs as 
oc^r^ was the decree in the suit, and appealable 
as such, and consequently was not open to revision 

5 r the High Court under 
iT^MAiia «L Brown • , I, la B. 8 AIL 108 

J 2 , — Order amending 

4iorea wndar s. 208, CivU Procedure Code, 1882-^ 
Migh CaarVe powere of nmwm. A District Judge^ 
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by an order passed under s. 206 of the Civil Proce- 
dure Code, altered a decree passed by his predeces- 
sor in the terms, '* I dismiss the appeal.*^ to read 
“ I accept the appeal.” on tho ground that his pre. 
doccssor had obviously meant to say that he accep- 
ted tho appeal, and that the decree as it stood 
failedfto give effect to the judgment Per Old- 
vniiD. J. — ^That the order passed by tho Judge 
under s. 206 could not be made the subject of re- 
vision by the High Court under s. 622 of the Civil 
Procedure Code, oecause there was an appeal from 
the amended decree, which became the decree in 
the suit and superseded the original decree. Per 
Mahxood. /.—-That an order passed undmr s. 206 
of the Civil Procedure Code constituted an adjudi- 
cation separate from that concluded by a decree 
under the Code passed after the parties had been 
heard and evidence taken, and that the order in 
the present case was therefore a separate adjudi- 
cation, and was not appealable uniior s. 688. Also 
that in saying that by “ dismissed ” his predecessor 
meant ” decr^,” the Judge had altered the decree 
in a manner not warranted by the terms of s. 206 ; 
that he had therefore exercised his Juiisdictlon 
” illegally and with material irregularity,” within 
the meaning of s. 622 of the Code ; and that the 
Court was consequently competent to revise his 
order.*^ BagkuntUh Dae v. Maf Kumar, L L, K 
2 AU, 278, referred to. Surta v. Qanoa 

I.II.B.7A1L411 

ao. on appeal under the Letters Patent revers- 
ing the judgment of Oldfuld. J., and aiSrming 
that of Mahmood. J. Subta v. Oanqa 

I. li. B. 7 A1LV876 

12, — Civil Procedure 

Code, e. 206-~Order amending decru in reepeet of 
Court-fee in pre-emption euit. An order as to costs 
contained in a decree for pre-emption directed that 
the pleader’s foes should be calculated with refer- 
ence to the value of the claim os set forth in the 
plaint Subsequently tho Court professing to act 
under a 206 of tho Civil Priicedure Code, passed an 
order directing the amendment of the aeoree by 
oalcnlating the pleader’s fees upon the actual value 
of tho property. Held per Olmtild. J.— When 
an original decree is amended under a 206 of the 
Civil ^cedure Code, it as amended, is the decree 
in the suit ; and an appeal therefore lies fro® 
under the i^visions ox a 640, when the validity 
of the amendment can be questioned. The matttf 
of amending a decree under a 206 does not by i tself 
constitute a “case” within the meaning of a w 
of the Civil Procedure Code, but forms part of W 
proceedings in tiie suit in wUoh the deocM is msde. 
Held, therefore, per Oldwibld, /., that where on 
original decree.Vhich was app^ble, was 
ed by the Court of first instance, uj^ers. 2M jw 
the Civil Pfocedure Code, the High OonrtW no 

power to revise such amendment unto a 6W«*w 

Coda Per Hahmood, J. 

Dab a Raj Kumab t la B. 8 AIL 878 
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aileron oF^ decree was improper, and wag not 
an amendment of the kind authorised by b. 200 
of the Civil Procedure Code. An order piuwed under 
g. 200 amending a decroo is a separate adjudication, 
and ia not merely a i)art of the original decree, and 
Hiirh an order is not appealable un^r a 688 of the 
Code. Such an order therefore can be revised by 
the High Court under s. 022. The judgment of 
Oldfibld, J., reversed, and that of Maumood, J., 
aflSrmed. Raohuvath Das v. Raj Kumar 

I.L.R.7 AU.87e 

IR Civil Procedure 

Code, a. 20d— Amendment of deeree^Munaif acting 
dkgaUy but in eserewe of juriadielion. The holder 
of a doereo pagged in a suit on a hypothecation-bond 
applied under the Civil Procedure Code, a 206, to 
have the decroo amended by brining the desorip- 
tion of the land contained therein into accordance 
with that contained in the hypothecation-bond, 
and the Court made an order accordingly. On a 
revision petition mferred under the Gi^ Proce- 
dure Code, a 622, oy the judgment-debtor : — Held 
(rovendng the judgment of Parker, J., but on 
different reasoning the two learnt Judm con- 
stituting the Court), that the Hif^ Court had no 
power to interfere on revision. Naratakasami v. 
Katesa I.I«.B.16Mad.484 

• 14. Civd Procedure 

Code, 1SH2, a. id^^Order refuaing leave to join 
daima^Rejection of jdaint. In a plaint filed in 
the Court of a Subordinate Judge, tho plaintiff 
claimed to recover poBsegsion of a house, together 
with some grain which was stored in it Ulie plaint- 
iff applied to the Subordinate Judge for leave, 
under a 44, nile (a), of tho Civil Procure Code, 
to join the claim for grain with the claim for pos- 
Bcmion of tho house. The Subordinate Judge re- 
fused leave and returned the plaint, with diieo- 
tiong that tho plaintiff should institute two suits 
for recovery of the house and tho grain, respectively, 
in the Court of the Munsif : — Hdd, that the Subor- 
dinate Judge’s order was siibstantially an order 
njocting the plaint, on the ground that the plaintiff 
w joined a cause of action with a suit for recovery 
of immoveable property ; that, although this might 
^ve a misapplication of s. 44, rulo (a), of tho 
ifs effect was to reject tho plaint ; that such 
an order was a decroo with referonce to the defini- 
uon m s. 2, and was appealable as such to the Dis- 
trict Judge, and that therefore a second appeal lay 
in the ease to the High Court, and that C^urt was 
not competent to interfere in revision under s. 622. 
Bardhah SnroR v, Solbu . L XalB. 8 AH. 101 

** 

A tenuro having been sold in esecu- 

parte decree for rent due in respect 
Jk* V L In^noent-debtor made an application, to 
the purchaser was not made a p^yi to set 
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4. aVlL PROCEDURE CODE, 1882. S. 622 
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aside tho decree, and tho decree was set aside. 
Tho dccrcc-holder thereupon applied under s. 622 
of the Civil Procedure Code to set aside the order 
of the Munsif. Held, tl^t, inasmuch os an appeal 
lay, under s. 668 (cl. 0), from the* order uf the 
Munsif, tho court ought not to interfere* iind^ 
a 622. Ram Kristo Roy r. Natk Tara Dans ^ 

18 O. L. B. 449 

10. Caae in which 

no appeal liee-wCaUing fttr record in case — Per 
Peabsok, J., Oldfield, •/., and Stkakuit, J. — 
When, under a 622 of Act X of 1877, the High 
Court has called for the reeonl of a case in which 
DO appeal lies to it, it may, under that geetion, pass 
any order in such cage which it might pass if it 
dealt with tho cose as a second appeal undc*r Ch. 
XLII of that Act. Per Stuart, C.J. — ^'flio High 
Court may, under that section, pass in such cose 
any order, whether in regnnl to fact or law, as it 
thinks jiroper. In the matter of the petition of 
Muhammad v. Husain . I. Ii. B. 3 All. 808 

17. Inierferenee of 

High Court where no appeal lira. Where an appeal 
prefenod to tho Distict Court against an oMcr 
refuging an application for execution of a decree 
for costs was allowed, the High Court, on a second 
appeal being instituted, held that no appeal lay. 
eitner to the District Court or to tho High CVmrt, 
but entertained tho matter under s. 622 of the 
Civil Proceduro Oodf% and uphold the order of the 
District Court. Bhoybur Ciiukdrr Doss f’. 
Wajedunnissa Khatoon . 6 O. L. B. 884 

18. : - Objection to 

aUachment of propeHp-Objeetion attowedn-Coala 
— Suit to eatabliah right — Appeal — Refund of eoata 
^ivil Procedure Code, m2, aa. 244, 280, 283. 
An objection to tho attachment of property at- 
tached in ozccurion of a decree was idlowod, the 
dooroo-holder being ordered to pay tho costs of the 
oUector. The decree-holder thereupon brought a 
suit to contest tho order allowing tho objection. 
He did not seek in this suit relief in rnqmct of the 
costs. He obtained a decree setting aside the 
order allowinfj^ tho objection. Ho then applied to 
the Court which had made tho order to order a 
refund of the amount of tho costs which hafl been 
pi^ to the objector. Held, that, tho application 
regarded as one with regard to a portion of an ordor 
mode under s. 280 of the Civil Procedure (.*odo, 
the Court was functus in the matter, and could not 
make or enforoe such an order as was sought for ; 
and that ita order disallowing tho application 
was not appealable as it was not one made under 
a. 244, and if taken to bo one passed with reference 
to s. 280, an appeal was barred by s. 283 : tho 
Court therefore would intoifere under s. 622 of 
the Civil Procedure Code. In the maUer of the 
pdiUtm of Raohu Naim Das. Raobu Nath Dae 
VI. Badri Prabad I. L. B. 6 AH. 91 
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le. 




tUiffaH fffoctdwre on arbitration — Invalid award. 

two of fiTO arbitrators nominated by the 
parties to a snit and appointed the Court had 
not consented before, and, after appointment, 
declined to act, and the Court appoint^ two arbi- 
trators in their place against the consent of one of 
the parties to the suit, and the appointment of the 
new arbitrators was not warranted by the provisionB 
of s. 610 of the Code of the dvil P^ioedure, and the 
order dE reference to such arbitrators, the award 
made by them and the decree passed upon the 
award were consequently illegal : — Hdd, that the 
High Court eould set aside the decree under the 
powen^giyen by s. 022 of the Code of Civil Proce- 
dure. POOARDIK RaYCTTAN V. MOTDINSA RaTDTAK 
LL. R. 0 Had .414 

SO. - Afhiiraiion — 

Order refuaing to fit an award. Where an order is 
made rofusiim to file an award, no appeal lies from 
it, but the High Court can interfere under s. 622 
of the C5vi] Procedure Code. Mana Vikbama 
V. Malliohubby Kbdtvan Nambudbi 

I.L.B. 81 Cad .68 


81 . 


Arhitraiion^ 


Order tetting aeide award for mUeondudl of arbi^ 
trator. An order under s. 621 of the Civil Pro- 
cedure Code, sotting aeide an award, made on a 
reference to arbitration in the course of a suit, 
under Ch. XXXVIII of the Code, on the ^und 
of the arbitrator’s misconduct, is not subject to 
revision by the High Court in the exorcise of the 
powers conferred on it by s. 622 of the Code. 
Chattah Singh v. Lukhbaj Singh 

I,L.B.6 A1L888 


28. 


Arbitration — 


Act VIII of 1859, 9. 3J8--Award made after time 
aXlomd by Court. An order of reforonco to arbitra- 
tion was made on 21st January. Six weeks’ time 
was allowed for the return of the award. No ap^i- 
cation was made for extension of time. The award 
having been returned on 8th May, the Court refused 
to give judgment in accordance with it under s. 622 
of the Code of Civil Proepduro, on the ground that 
it was not valid. The plaintiiTs then petitioned 
the Hi^ Court under s. 622 of the Code of Civil 
Frooeduie : — HM, that the award was invalid, and 
the Court had not failed to exercise jurisdiction 
within the meaning of s. 622 of the Code of Civil 
Procedure. Simson v. Vbnkatagofalam 

I.X«.B. 8 Mad .476 


sa - 


Arbitration — 


Award^Error of procedurtr-^Rdief rtfuatd on 
equitable grounds. R M, party to a sait^ having 
authorised his agent to conduct the suit, the agent 
consented to the case being referred to arbitration 

S r the Court. The arbitration was carried on to 
e knowledge and with the assent of E if. On 
an api^icatbn by R. M, under s. 622 of the^Code 


SnPBBIHTmTDBHOB 
OOUBT— eoatf. 


OF HIGH 


4 CIVIL PROCEDURE CODE, 1882, a 628 
— ooM. 

of Civil Procedure, to set aside the award mads 

5 r the arbitrators, on the grounds (i) that his 
eader had not been authorize in writing, as re- 
quired by a 606 of the Code, to apply for arbitra- 
tion ; and (ii) that he himself had not consented 
to the loferenoe.— ifeU, that, under the cizoum- 
stances, R M was not entitled to relief. Unniba- 
MAN V. Chatkan . I. L. B. 8 Mad. 461 


84 . 


Arbitration^ 


Awardr^Apjiiealion to file award, obfedion 
Decree on award, finality of— Private arbiiration 
—Reuiaional powers of High Court— Jurisdiction 
—Civil Procedure Code (Act XIV of 1882), ss. 520, 
621, 625, 526, and 622. Certain disputes between 
parties were referred under a written agreement 
to an arbitrator, who, in duo course, made bis 
award. The plaintifE then ap]diod to the Subor- 
dinate Judge to have the award filed in Court under 
the provisions of s. 526 of the Code of Civfi Proce- 
dure. The defendants came in and objected to 
the award on the following amongst other grounds ; 
(i) That the value of the property In suit was 
B600 only, aiid therefore that the application fdiould 
have been made iL the Munsif’s Court and not in 
that of the Subordinate Judge. (U) That the agroo- 
ment of submission was vague and inoefinite, and 
did not clearly set out the matters in dispute. 
The Subordinate Judge overruled the objection 
without taking airo evi&noe, and directed the award 
to be filed and a d^iee to be passed thereon. The 
plaintiff appealed. The di^ndants contended 
that no appeal lay, and that, if it did, ii lay to the 
Distriet Judge, and not to the High Court. Held, 
that, assuming that on a procooding under ss. 626 • 
and 626 the Court has power to eonsidor sueh ob- 
jeotioRB as are mentioned in ss. 620 and 521, the 
above objections did not fall under cither section, 
but that the Subordinate Judge, before ente^in- 
ing the application, was bound to satisfy himself 
that he had jurisdietbn to entertain it, and for 
that purpose to take ovidonoo regarding the value 
of the property ; and that, oven if no appeal lay, 
the High Court could interfere under its 
powers, because the Subordinate Judge had acted 
in the exercise of his jurisdiction illegwy in assum- 
ing jurisdiction without taking sueh evidence.. 
BmDBssuBi Pbbshad SmoK nTjANXii 
Singh . . I. la B 16 Oala 489 

86 . 


Power toset aside order for oEoAmml by andher 
Court. No Court, other than a Court of ajffew or 
a Hi^ Court acting under a. 622 of the Code w 
Civil Procedure, can disoharge on order of attach- 
ment issued by another Court. Kola«»®» 
Illath Nabanxan «. Kolasbibbx NU- 

KANDAN NaMBUDBZ I. Ii. B. 4 MW. 

28, Oommi»^ 

Order rsfusing issue r^—CiuU Proesiure flgj 
M. 736, S87~-Inisrloeuiary orders. Under Ml«»- 
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<d the Code of Civil Procedure, interlocutory orders 
passed under s. 367, rofusing applications for the 
issue of a commission to examine witness, or under 
s. 130, directing the production of documents, 
eannot be loviscd. In re Nixam or Hydbbabad 
Lli. XL 9 Mad. 266 

27. — — Decree, eon" 

atrueiwn of — Order mmomdruinff decree. AVhere 
in a case of the execution of a decree in which no 
second appeal lay to the High Court, the Appel- 
late Court held, on the construction of the decree, 
that it awanled interest on the principal amount 
of the decree, the High Court, under s. 822 of Act 
X of 1877, holding that the Appellate Court had 
misconstrued the decree, and that the docireo did 
not awanl such interest, modified the onlcr of the 
AppeUate Court accordingly. In the mfUtrr of the 
letiiionof Muhammad o. Husain 

I.L.B.3A1L208 

28. Decree — OrtUr 

rewreing refusal to set aside ex parte decree. After 
a dccroo had boon made ex parte, the defendant 
applied to have it set aside. 'Ilie Subordinate 
Judge refused the application, but his order was 
reversed by the District Judge. Held, that no 
anpoal lay, nor would the Court interfere under s. 
622 of the Civil Procedure Code. Aurinasu 
Cjiunoeb Mookeiukh V . Martin 

I.I 1 .B. 8Calo.882 

20. Discraion, in- 

terference vnth exercise of— Collector’— Iler^itary 
Opees Act {Bom, III of 1S74), s. 10— Collector's 
certificate, 'ITie Colleotor, when granting a certi- 
ficate under s. 10 of the Bombay Heroditai^ Oflioes. 
Act (Bom. Ill of 1874), exercises a judicial lu action, 
and is subject to the supervision of the High Court ; 
but the High Court will not interfere with his dis- 
cretion, unless there is violent misuse of authority, 
obvious bod faith, or reckless disregard or wanton 
perversion of the law on his part. Collector of 
Thana V. Bhasxar Mahadev Shetii 

I Lu R 8 Bom. 264 

■ " - Suit for arrears 

of rent — Decision of Collector on appeal from 
CoBeetor-i\r.-IF. P. SaU Act {XII of 
loSI), M. 183, 109. The High Court h.. no power 
to roviso, uader .. 682 of the Civil I’roceduie Code, 
«i ^er puMd by . Colleotor under a. 183 of tho 
a-W. P. Bent Act (XII of 1881) on appeal from 
Aaautant Colleotor of tho aecond rlan. Hur 
PerOad y. Laht, 3 N. W. 60, diatinguMiod. Ram 
I'ayal «. RAMADHiir X. Ii. £ IS AIL 188 

4 — — — ■ DiMTttitm, ifitcr- 

j’Y.ce tmtt exerctae o/— Jfe/iMai to grant earlf- 
^ raU imdcr JfmirM Bent leaner. Ad— 
Gml Pneeiare Code. 1882, e. 4. A a(de of the 
teimta inteiMt in oortain land having tainn place 
jmd« aa. 89 and 40 of the Rent Recovery Act* 
n* Depnlgr CkdiMtiw nfuaed to iaane a aale>certi> 
VOL. V. 


snpaBnrrxNDBNoa ot high 

COURT — contd, 

4. ClVa PROCEDURE CODE, 1882, S. 622 
— roafaf. 

fieato to the piirchAiHT. on the ground that tho sale 
had been irnvularly condiictod. Held, that thi 
High Court had no power to n*view the proeecdinA 
of tho Deputy Colleetor under s. <122 of the Code 
of Civil ProcHidiire. Vkm Periya Mira Ravuthan 
V , Moidin Padsha Ravuthan 

Z.L.R.eMad.882 

82. Disertiion, inter- 

ference with exercise of— .Admission by District 
Court of appeal presented out of time. Whore a 
District Court admitted an apiSMil proKontiil out (»f 
Ume, on the gnmnd that tho appellant-, having 
filed an application for review within the limn 
allowed for an appeal, was ontilleil to exclude the 
time occupied in pnMceuting the ivvicw : — lletd, 
that the High Court could not interfere on n*vision. 
Vasudeva t\ CiiiNNA.<4A.Mi I. Ii. R. 7 MadL 684 

83. Madras Rrnt 

Recovery Act {Mad. .Act Vtfl of ISOJi), ss. JO and 
76. Tho defendant in a suit under the Madras 
Rent Rcciovery Ai't was evicted in |>iirMiianco (»f 
an order made under h. 18. That onler having 
been rcviirscMl on ap|M'a1. ho applicKl to be n^placcd 
in poHsoMMion, but the iSiib-(.'4»IIef;tor diHiniKsed that 
application. /M/, that the High (*oiirt could not 
interfere in roviHion under tint (‘ivil l*roc(‘duru 
Code, a 822. Appanuai p. •Suihari iIoimhi 

I. L. R. 16 Mad. 461 

34. Madras Rent Rer 

corny Act {Mad. Act VI II of 1S06), s. 76. OrderB 
passed by a Coll«*cti>r iindtT the Madras Uc^nt 
Recovoiy Act an^ nut o|nmi to n^vision under •«. 622 
of the Civil PiximliiiHf (*ode. Velli Periya Mira v. 
Moidin PadsJui, I, L. R. 9 .Mad. ,162, followed. 
VeNKATANAHASLUHA NaiDU r. iSlTRANNA 

I. L. R. 17 Mad. 298 

36. Krror in taw 

— CivU Procetlure Cotie, ISS2, s. 62— Inter jdeader 
sail, application to he. fnnde. a party to — Power of 
High Court on revision — Erroneous construction 
of Act. A merely erroneous eoiiKtnietion of tho 
provisions of an Act is not a ground for n‘lief under 
a 822 of tho Civil Procedure Code. M J iiiHtitiited 
an interpleadfT suit against two rival claimants, 
N and A, in n!H)N;et of a sum (»f R2(),UOO. R 
subsequently claimed a portion of the money and 
applied to be made a party to the suit, but was 
opposed by M J and .V. The Siiboitlinate Judge 
refused tho application, on the gmiinrl that, though 
It was probably made under s. 32 of the (*ivil 
Procedure Code, R's right or eJaiiii not having Is-en 
admitted by the plaintiff, nor n.sw‘rtc‘d to his kiiowr- 
lodgc, she was not a iieectwisry party under the 
special provisions of (%. XXXIII of tho Civil 
Froceduie Cede, and referred her to a n^gular suit. 
Udd, that the order, though based iqxin an cnvi- 
noouB construction of tho provisions of a 32 of the 
Gode, did not come within the scope of a 822, in- 
asmuch as it conid not bo said that tho Snlsirdi 

17u 
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nate Judge had failed to ezerciso a jurisdiction 
vested in him law. Rabbaba Khavum v. 
Noobjihan Bioum alias Dalim Shahiba 

I.Ii.B.lBOalo.90 

88. 


BUPBBINTBNDllirCB 
COURT— could. 


OF HIGH 


Jffrrar tn 

Dismissal of cutl hy Small Caust Court — Legal 
Praetitiansrs' Act. A Small Cause Court having 
dismissed a suit hrought by a pleader to recover 
from his client a fee cliamra for the conduct of a 
suit, on the ground that such a suit would not lie, 
because it was based on an oral contract, and such 
oonlxaot could not be enforced by reason of the 
provisions of the Legal Practitionors* Act, tho 
High Cburt, under h. 622 of the Code of Civil Pro- 
cedure, reversed the decree of tho Small Cause 
Court Rama v. Kukji I. li. B. 9 Mad. 876 


87. 


— Error of lauh-^ 


Apfiteation to bring decree into conformity loith 
judgmerU, A Small Cause Court rejected an appli- 
cation made under s. 206 of the Code of Civil Pro- 
cedure to bring a decree into conformity with 
tho judgment, on tho ground that a former appli- 
cation had been dismissed for default and the poti- 
tioner was bound to apply within one month from 
the date • of dismissal and was now too late. On 
an application to the High Court under s. 622 of 
tlu 9 C^o to set arade this order : — Hdd^ that the 
High Court could not interfere. Jivbaji v. Pbaoji 
1. Ii. B. 10 Mad. 61 


88 . 


Court odtfip 


without iurisdietion-Suit for rent entertained by 
SmaU Cause Court under erroneous impression 
it was due under a contract, A Small Cause Court, 
which had jurisdiction under Act XI of 1866 to 
entertain suits for rent only where the claim was 
founded on contrae^ erroneously assumed that a 
sub-tenant^ by entering on land with notice that his 
lessor was bound to pay rent to the landlord, be- 
came liable by an implied contract to pay the rent 
to the landlord, and passed a decree against the 
sub-tenant for the rent in arrears: — Edd, that 
under s. 622 of the Code of Civil Frooedure, the 
High Court had power to set aside the deoree. 
Amir Hassan Khan v. Shea Baksk Singh, L L, B, 
11 Code, 6, discussed and explained. Mavisha 
Ebadz V, SxYAZJ Koya • I. Ii. Bi 11 Mad.''890 


4. CIVIL PROCEDURE CODE, 1882,8. 622 
— coiiW. 

The defendant failing to deliver, the plaintifis sued 
for damam as of the Met Hay. The learned 
Judge of the Small Cause Court, on this statement 
of facts, and before evidence was gone into, ruled 
that the damages were assessable as of the 25th 
April, on which day it was admitted the market 
rate was as high or higher than the contract rate. 
Tho plaintiffs, on this ruling, without going into 
their case further, accepted judgment for nn min^j 
damages, and took out a rule for a new trial on 
tho ground that the Judgo was in error in assign- 
ing the 2ffth Apiil, and not the 31st May, as the 
date which ruM tho question of damages. On 
the atgument of the rule, the Full Court decided 
against the plaintiffs, not on this point, which they 
did not decide one way or tho other, but on another 
point altogether, viz,, tbit tho plaintiffs ought to 
have given dofandant notice olLM A Co.'s refusal 
to give delivery on tho 26ih April, and, not having 
done so, could not call on the defendant to deliver. 
The plaintiffs now moved tho High Court under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882) to set aside the order of tho ^11 Court of 
the Small Cbuso Court as one which at that stage 
of the proceedings that Court had no right to malm. 
EM, that in making the order in question under 
the circumstances of the case, and the state of the 
record, the Full Court had acted with material 
inegiilarity within tho meaning of s. 622 of the 
Civil Procedure Code, and that the case must bo 
remanded to be dealt with aocording to law. 
Ralli V, Pabmakand Jbwraj 

LL.B.18Bom.648 


40. 


Execution of 


89. 


Material irre- 


gulariiy^matt Cause Court, motion for new trial 
of ease tn. The defendant oontraotod to sell to 
the jdaintiffs a quantity of rapeseed, April-May 
delivery. On the 23rd of Apm the defendant 
endozBM over to the phuntiffs a delivery order for 
the seed given him by L Jf dr Co,, which jdaintiffs 
presentetf to L If dr Ca On the 26th Anril and 
on three or lour subsequent oooasions, L m d Co, 
refused to deliver, on the ground that they had 
till the 31st May for delivery. On the ItSm May 
L M db Co, failed, and then, but not before, plain- 
tiffi inlonned the defendant that thqy had not had 
delivery from L If dr Co,, and demanded it of him* 


, decree— Applieation for execution of decree Civil 
Procedure Code, JS77, s, 24i—Begistration del, 

' 1860, s, 53. An application was made to a Distmt 
i Munsif on tho 16th July 1877 to issue execution 
on a decree, dated 6th November 1860, obtained 
on a bond registered under a 63 of the Rotation 
Act of 1866. He made an order refusing execu- 
tion, the decree being one passed, not in a r^lar 
; suit^ but in a summary suit^ and governed by the 
period of limitation prescribe by Art 166, Sch. H, 
Act IX of 1871. On appeal the Subordinate- 
Judge reversed the order of the Munsif, holding 
that Art 167, Sch. II of Act IX of 1871, applied. 
Eeld, that under s. 622 of Act X of 1877, the HU 
Court could not interfere, as the Subordinate Judge- 
had jurisdiotaon to hear the appeal SuBrAFBAOASA 
Rau V, Vakya Sannyast Raw _ . 

I.L.&lMad.40l 

4L Ereeontion of 

decree-^ivU Procedure Code, 1882, s. 38^ 
Besistanee to execution of decree. An order under 
a 386 of the Civtt Pkooodute Code Is subM to 
revision b7 H>gh Court under a 622 of that 0^- 
Shiva Nathafi v. Jonia KaMnath, L ^ B. 7 
Bom, Jdl, followed. Shxobaj Sim a 
Das ... . I.Ii.B*6Alll» 
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48. Order far po$* i 

seMum on apjdieaUait hy wufrveiuary tnorigagee '■ 
tjitM by miciian-jnirehater to he reHond to poi- 
eeMitm—Cml Procedure Code, 1882, a. 385. In a : 
suit for sale upon a mortgage tho plaintiff, having 
obtained a deoreo, assign^ the same, and the aa- 
aignee brought tho pro^rty decreed to be sold to . 
sale and purehased it himself and obtained pcsacs- | 
fiion. A usufnictuaiy mortgagee of the property 
who had been a party to the suit, and in whoso | 
favour the decree was, in so far that it declared his < 
right to continue in possession, applied to be re- ; 
stored to possession and obtained an order in his | 
favour. Thereupon the assignee, aiiction-purcha- i 
scr, applied in revision to have the order restoring ; 
the usufructuary mortgagee to possession set aside. 
Held, that the order in question was an onler which 
could properly bo made under s. 336 of the Code of 
nvil Procedure, and, being unappealable, an appli- 
cation for revision thereof might lie. See 8kamj . 
Singh V. Banwari Daa, /. L. R. 8 All 172. 
SAsnAJiT V. Sri Gopal . I. Ii. B. 17 All. 888 . 

48. • - JurMidiim, ex- \ 

erciae of-^Rfroneoua deciaion in auit tried with ' 
ftfriadidion — Act XII of 1879. a. 92. A court i 
that has decided a suit over which it had juiisdic- • 
tion caanotfe only on the ground that it has arrived ; 
at a wrong decision, be said to have exercised its ; 
jurisdiction illegally, or with material irregularity, ’ 
within the meaning of s. 622 of Act X of 1877, 
as amended by s. 92 of Act XU of 1879. Aura : 
Hassak Khan v. Snso Bakbh Sinoii 

I. Ii. B. 11 Calo. 0 : L. B. 11 1. A. 887 

44. ; DUereiion of I 

Court exerciaed wlh juriadiction. S. 622 of the j 
Code is one of very limited operation • and where a ! 
lower Court has jurisdiction to decide a question of j 
law or fact, the High Court has no power to inter- | 
fere on revision with the decision on those ques- ’ 
tions. Amir Haaaan Khan v. Shoo Bakah Singh, ! 
/. L. R. 11 Cak. 6, followed. Kbishita Mobini 
Dossbi V. RioaBNAiu CAuoKnBBUTry 

1. li. B. 16 Calo. 440 

45. Dedaion hy 

wmpMal Court. A decision by the judgment of a 
competent Court, whether li^t or wrong, which by 
law is Bnal and without appeal, where the Court 
has not acted in tho exercise of its jurisdiction 
illegally, or with material inqgularity, cannot be 
set aside under a 622 of the Civfl Procedure Code. 
Muhaiimad Yusup Khav v. Abdul Rahmaw ' 
Krak I.L.B.10Oa]o.748 ; 

I..B.10L A.104 I 

40, - — — Juriadkikm, 4i- ! 

Urfereau wUh exmiae of~-Civil Procediuro Coda, j 
1882, a. 320~--Tranafer of deerea to OeXkaor for j 
eaeeiiffba— Rides maia hy Local Oovemmenl A I 
^xee passed a Sulwrdinate Judge upon a I 
bond, in which oertain immoveable property was | 
nortgagsd, was^ in aoooidanoe with tho rulea > 


BUPBBZBTBNDBNOB OF (KIOR 
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4. dVlL PROCEDURE CODE, 1882, 8. 622 
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made by the Local Government under a 320 of 
tho Civil Procedure Code, transferred to the Col- 
lector for execution, A sale in execution took 
place and tho Colloetor gave tho purchaser a 
certificato of tho sale. Upon this cortiBcate the 
purchMr applied to the Siibonlinate Judge to 
give him possession of a larger amount of property 
than that specified in tho certificate, and, upon 
tho refusal of the (7ourt to do so, applied to the 
OoUector to amend tho certificate. Tho amend- 
ment having been made as desired, tho purchaser 
again applimi to tho Subordinate Judge for posses- 
sion of the amount claimed by him, and tho Subor- 
dinate Judge again rejccstod tho application, hold- 
ing that only tho lessor amount had lieen sold in 
execution of tho decree. Tho Court held that the 
Subordinate Judge had jurlstliction to decide tho 
question : — Held, that, inasmuch as tho Subordinato 
Judge had juri^iction to decide tho question, 
and inasmuch as, oven if his decision were wrong, 
the purchaser hod a n^medy by bringing a regular 
suit, the matter did not fall within s. 622 of the 
Civil Procedure Code, so as to call for tho inter- 
ferenoe of tho High Court in revision. Shivanathaji 
V. Jama Kaahinath, /. L. R. 7 Bom. 341, and 
Amir Haaaan Khan v. Sheo Buhh Singh, I. L. R. 
11 Cale. 0, referred to. Sundar Das v. Mavsa 
Ram . . I. L.R.7 A1L407 

47. Juriadiction, m 

terferenca with exerciae of— Limitation. A Court 
which admits an application to set aside a dooreo 
ns parte after tho true period of limitation has ex- 
pire, acts in tho oxeroise of its jurisilietion illegally 
and with material irregularity within the meaning 
of B. 622 of the Civil Procedure Code, and such 
action may therefore be made tho subject of revi- 
sion by tho High Court under that section. Amir 
Haaaan Khan v. Sheo Rahah Singh, I. L. R. 11 
Cah. 8, and Magni Ram v. Jiwa Lall, I. L. R. 7 
AU. 338, commontod on by Mahmood, J. Per 
Maumood, j. — ^Tho term ** jurisdiction *’ as used by 
their Lordships of tho Mvy Council in Amir 
Haaaan Khan v. Sheo Bahah Singh must be under- 
stood in its broad legal senso signifying the power 
(d administering justice acooraing to the means 
which the law has provided, and subject to tho 
limitations imposed by the law upon the judicial 
authority. Hab' Prasad v. Japar Au 

^ LII.B.7A11.845 

48. Srroneoua dad 

aion on point of limitation. The fact that a Court 
having power to decide whether or not a certain 
matter was barred by limitation wrongly decided 
that it was not barred, and proceeded to deal with 
it, affoi^ no ground for revision under s. 622 of 
the Code of Civil Procedure. Amir Haaaan Khan 
Y. Sheo Bahah Singh, I. L. R. 11 Cede. 8 ; L.R. 11 
i. A. 237, and Sarman Lai v. Khvban, I. L. R. 17 
AU. 422, referred to. Sundar Sinob v. Doru 
Sbabbab L la, B, 80 ail 7S 

17 u 2 
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49. - Whore the lower 

Courts have entortainod an a|ip1ioation which is on 
the face of it barred by limitation, without advert- 
ing to the question of limitation the High Court 
can interfere under s. 022 of the Civil Procedure 
Code. Semble : In dealing with a case under s. 022 
the High (>>urt can look into the evidence and 
itself investigate the facts. Kailash Chandra 
Haldar ff. Bissonath Paramanig 

10. W.N.67 

60 . — JwMidicn^ 

fUiHitM noi fehUing to — Alleged errors in deeision 
of suit for prs-tmfAion. In a suit to enforce the 
right of pre-emption in resiiect of a usufructuary 
mortgage of immoveable property, the plaintifbi 
alleged that the considcration-moncy was less than 
that stated in the mortgage-deed. The Court of 
first instance gave the plaintiffs a decree for pos- 
aession of the property, on payment of an amount 
less than that mentioned in the deed ; and this 
decree was affirmed on appeal. The mortgagees 
appealed to the High Court on the following 
grounds : (i) Because it was for the respondents 

to prove that any portion of the consideration was 
not paid, (ii) Boenuso the lower Court has not 
considered the evidence of the appellants. (Hi) 
oause the finding of the lower Court is based on 
oonjecture.’* Held, on the question whether such 
grounds not being grounds on which a second 
appeal is allowed by Ch. XLII of the Civil Proce- 
dure Code, the appeal should not proceed rather 
under Ch. XLVl, s. 822 of that Code, that the ap- 
peal could not proceed under a. 822 of the Civil 
Procedure Code, in consequence of the decision of 
the Privy Council in Amir Hasaan Khan v. Sheo 
, Baksh Singh, /. L, R, 11 Calc, ff, that only ques- 
tions relating to the jurisdiction of the Court could 
be entertained under that section. Maori Ram v. 
Jiwa Lat. . I. L. R, 7 AH 886 

51, - Jurisdiction, 

inierferenee with exercise of— Second class Sub- 
ordinate Judgo— Subject-matter of suit under B6,000 
and within jurisdictioHr-Amount of decree with 
aeeumulatious of interest exceeding B5fl00—Ap- 
^Mcatim for execution— Second appeal Tho plaint- 
iffs obtained a decree in the Court of a scoond 
class Subordinate Judmi for a sum loss than R0,OOO, 
which with accumula&ns of interest subsequently 
mmeeded Rff,000. The plaintiffs iuB|died in ojeocu- 
tion to recover the total amount. The ap^ioation 
was rejected by tho Subordinate Judge, on the 
ground that the Court had no Jurisdiction under s. 24 
of Act XIV of 1869. On appeal the District Judge 
made an order confirming tho decision of the Sub- 
ordinate Judge. The plaintiffs filed a second appeid 
in the Hjgh Court HM, that no second appeal 
lay to the High Court from such an order ; but as 
the Subordinate Judge was wrong jn refusing to 
eierolse his Jurisdiction, the Court would give 
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relief under the extraordinary Jurisdiction oon- 
forrod by s. 622 of tho (Hvil Procedure Code (Act 
XIV of 1882). The subject-matter of the suit was 
within tho jurisdiction of the Subordinate Judge, 
and his jurisdiction continued, whatever might oe 
the result of tho suit, in all such matters in the suit 
as wore within his cognixanco, amongst which 
were matters in execution in tho suit. The mure 
circumstance that the amount actually duo by 
process of accumulation exceeded 115,000 could 
not oust him from the jurisdiction ho hitherto had 
over tho suit. Shamrav Pan doji v. Niloji Ramaji 
l.Ii.B.lOBoin.900 

6S. — Jurisdiction, ta- 

terference with exercise of — Krror of MamJtatdar 
— Possessory suif in a Mandatdar's Court. The 
opponents had obtained a decree for the posses- 
sion of certain laml against tho brother and father 
of the applicants in the Court of the Mamlatdar at 
Karad, in the Satara district. Tho applicants 
were not parties to the suit. The decree was 
executed, and the opponents were put into pos- 
session. 'rheroii£xm tlie applicants, on the 19th 
May 1884, {ircsented a petition in the MsmUt- 
dar's Court, under s. 4 of Bombay Act III of 1876, 
alleging that they had been in actual possession 
of tho lauds and had been ousted from them in 
execution of tho decree, and praying that they 
might be again put into possession. Tho Mam- 
la^r was of opinion that tho matter was res 
judicata, and dismissed tho petition. He relied 
on a circular of tho Executive Government as 
his authority. Tho applicants applied to the 
High Court under its oxtiaordinary Jurisdiction. 
Held, that it was not a case for the exercise of the 
extraordinary jurisdiction of the High Court. 
The Mamlatdar was no doubt guilty of a formal 
error. In tho exorcise of his judicial functions 
he was bound to bo sovernod by the law as he 
understoiHl it, or os it had been expounded 
superior judicial authfirity, not os it was under- 
stood or expounded by unjudicial persons. This, 
however, was merely an irregularity on the port 
of tho Mamlatdar not apparently involving an 
injustice to tho applicants, who might bring a 
suit on their title if they had a title. Nana Bataji 
«L Pandurano Vabudsv . L If. B, 9 Bom. 97 

58. JurisdiHitm, tn- 

terference wiih exercise of—CioU Procedure Code, 
1882, s. 31S, Where an order was passed under 
s. 315 of the Code of Civil Frooednie direoting 
refund to a purchaser in execution of a decree in 
a suit in whioh a second appeal lay to the High 
Court : — HHd, that under s. 622 of the Code of 
Civil Procedure the H^ih Court conld set aside 
tho order, booanse the Judgment-debtor haviog 
been found to have a saleabb interest, the lower 
Court had no power to order a refund. 

BAUD «. CHAinn . . IXa.B,9lCU!.487 
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6*. . .. JuritHdiunt tn- 

itffennet with extsreiM of—Kxeeaa of jurindietion 
— nutding furiidicUm, In any caso 
where there is a disregard of the law amounting 
to an excess of jurisdiction, or a perversion of the 
pniposesof the legislature, tho High Court will 
interfere under its extraordinary jurisdiction where 
no other remedy is available. Daodusa Tilak- 
GHANo e. Bhukan Goviyn 8hkt 

L L. B. e Bom. 82 

66. — — Jvtlge. fmlfittg 

manemB conutrwUon on sect ion of Aei— Civil Pro* 
eedvre Code, e. 329, Where a Judge took an 
erroneous view of s. 320 of the Civil Procedure 
Code, and proceeded on such ernineous construc- 
tion to make orders which on a piv>iM‘r construction 
of tho section he would have n<i jurisdiction to 
make : — Held, that it was a pn)p(T case for tho 
exercise of the powers given to tho High Court 
under s. 022 of tho CV)de. Halambtia v. Mahtyava 
I. L. B. 16 Bom. 711 note 
iSce also VrsiiVAMUHAR Pandit r. Vasitdrv 
Pandit . L L. B. 10 Pom. 708 
a caso where his crrencous construction of s. 0 of 
Bombay Kcgulution VI 1 1 of 1827 resulted in 
similar action being taken by a Judge. 

66 , Jurisdiction* 

interference with exercise of’- Ciril Procedvre 6Wf» 
1882, s. 492 — Civil Procedure Coile, 1839, s. 92 — 
Injunction to stay stile pending suit to establish 
title, A claim by H to certain properly which had 
been attached by B in the course of cxeeution-pro- 
eoedings in the Court of tho First Kubordiiiato 
Jud^ of Dacca having Imtu rejected, R instiluted 
a suit in the Court of the Second Subonlinate Judge 
to establish his title to the propiTty. In 
that suit he applied to the Court in which his 
suit was brought for an injunction under s. 402 
of the Civil Preeedure Code to stay tho sale of tho 
property attached by B in tho cxecution-procHied- 
mgs ; but that application was rejoetod, and R there- 
nm applied for and obtained frem tho Court of the 
Iirst Subondinato Judge an order staying tho sale 
of tho attached property until the hearing of the 
suit Imught by him to establish his right to it 
PeU, in an application under a 022 of the Code to 
set tho latter order aside, that s. 492 of the Code 
of 1882 has, and was intended to havo, a wider 
applicatiou than s. 92 of Act VIII of 1869 had, 
Md provides a remedy where property is 
*' in danger of being wrongfully sold if the 
circumstances justified it, an order could have 
been obtained under that section from the Court 
of the Second Subordinate Judge to stay the sale. 
'Him being this alteration in the law, and such 
a remedy provided and no express provision in 
the Code for stay of execution by a CViurt execut- 
ing a decree on the application of third party, the 
orte of the first Subordinate Judge was made 
without Jurisdiction, and should be set aside. In 
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the matter of the /.v/i/ioa of Bkajrndra Kumar 
Rai CHowDiiiJHr. Bkojrndra Kumar Rai 
C iiowDHURi V. Rup Lall Doss 

I. li. B. 12 Calo. 616 

67. 1 — Jurisdiction — 

Rale set aside on account of irregularity onty. 
Where a (\>iirt, prefcKsing to aet under h. 311 
of the Code of Civil Prerediin*, net asiile a sale 
in execution of a decree without proof of hubstan- 
tial iiijiiiy having been siitTered by the applicant : 
—~UeUl, that siieli onier was jiasra'd without jiiris- 
dietion witliin the meaning of h. 822 of the said 
Code. Laksiimana r. XAjiMriiiN 

I. L.B.e Mad.146 

68 . - Sale in exern* 

tion of decree set aside- -^Maitrial irregularity^ 
tndequacy of price — Exercise of jurisdiction by 
District Judge, A judgment -debtor H|ifiliefl to 
havta a nale in exeeiition of a deen^n set Hnido 
on the ground that the nale proelaination had 
not Wn duly iinhlinhed and that it referred to only 
Si bighas instead of Kome 71N), the aet iial amount, 
and that in eonseipieiiee thert‘of a grossly inailc- 
cpiato price had been olitaincd for the pniperty. 
The Munsif found these allegations lie proved 
and* sot aside the sale. On np|H>iil the District 
Judge, while agitring with the Munsif as to these 
findings, held tiuit there wim no pitsif that tho 
inade(|uiify cf prici^ was due to irn^giilarities 
allegetl ai'd pn>vcd, and that such could not bo 
presuinccL Ho accoidiiigly reversed the Miirisirs 
order. The judgment-debtor, having appealed 
to tho High Court against the order of tho District 
Judge and failed in such appeal hy reason of no 
second appeal lying frem such onler, applied to 
tho High Court under tho pnivisinns of s. 022 
of the Code to havo the order set aHid(\ Held^ 
that tiio Distriet Judge having full jurisdiction 
to determine whether the sale was good or bad, 
it was impossible to my that, in arriving at tho 
decision ho did, ho cither acted without juris- 
diction or illegally in tho oxoreiso of his jiiriwlietion, 
and that tho High Court »)uld not therefore inter- 
fere with tho order under that section. Go pal 
Kokki V, Gopi Lal . I. L. B, 21 Calo. 799 

69 . — -Jurisdiction, in* 

terferenee with exercise of — Possession given to 
pfurchnser — Restitution sought in execution by jvdg* 
ment-deldor^Remedy by suit. Certain land having 
been attached in execution of a decree by a District 
Court, S, tho rcprcBcntativo of the judgment- 
debtor, preferred a claim to the land in his own 
right, which was rejected, and the land was sub- 
sequently sold to a stranger, and tho salo was con- 
firmed on the 23rd February 1884. On the same 
date tho High Court, on appeal by 8, set asklo 
the order rejecting his claim. Tho District Court, in 
ignorance of tho order of tho High Court, having 
subsequently put the purchaser in possession of 
the land, S applied for restitution, but his petition 
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was rojected by the District Judge. In an 
application under s. 622 of iko Civil Anceduie 
Om to revise the Judge's order, on the ground 
that he refused to exercise his Jurisdiction to 
restore 8 to possession : — Rehf, that the order of 
the District Judge confirming the sale was passed 
without jurisdiction, and that the District Ju^ 
hi^ no power to restore msaossion to 8. The 
High Court therefore could not interfere under 
a 622. The remedy of 8 was by a separate suit 
SuBBATA e. Yallamma I. Ii. B. 9 M ad. 180 . 

SO. Jurisdidum, tn- 

terferenee vnfh exercise of— Trial of ease eogniz- 
Me only by SniaU Cause Court 8 institute a 
suit against T in the Court of an Assistant Collector 
of the first class, who dismissed the suit On 
appeal by d the District Court gave her a decree. 
On second appeal by T the High Court hold that 
as the suit was one of the nature cognizable in 
a Court of Small Causes^ a second appeal would not 
lie in the case, and dismissed it T thereupon 
applied to the High Court to set aside, under 
the provisions of a 622 of Act X of 1877, the 
proceedings of both the lower Courts, on the 
ground that both those Courts had exorcised 
a Jurisdiction not vested in them by law. Held, 
that the High Court was competent to entertain 
suchapidicaUon and to quash the proceedings of 
both the lower Courts, under the provisions of 
a 622 of Act X of 1877, and the proceedings of 
both those Courts should be quashed. Observ- 
ations ^ Stuart, C.J., on the powers of revision 
of the B^h Court under a 622 of Act X of 1877. 
Sarbam Tbwabi V. Saszna Bibi 

Lli. B.8A11.417 

0L — Jurtsdidion, in- 

(erfereneevfUh exercise .of^Beng, Beg, XVII of 
1896~--Bedempl%an of mortgage. After a mortgage | 
bad been foreclosed under the provisions of Re- | 
gnlation XVII of 1806, the representative of the 
mortgagor demsited the mortgage money in Court. 
The iMtriot Judge ordered that the money dionld 
be paid to the mortgagee, on the srannd that the 
mortgagor had not Doen persona^ served with 
the notice required by a 8 of that Regulation, 
and that it did not appear that she had bem aware 
of the foreolosnre proccedinga Ihe District 
Judge subsequently ordered the mortgagee^ who 
was in possessioii of the mortgaged p r o pe rty 
under the terms of the mortgage, to surr^er 
the property. The mortgagee applied to the 
Blgfk Coi^ to revise these orders under a 622 of 
Act X of 1877. HeU, that the application was enter- 
tainable under the provisions of that section, 
and that the orders ed the District Judge were 
BUide without Jurisdiction and dionld be set aside. 
BaisbxLalo. Khxbu Rai • L lb B. 8 AIL 676 

gg, Jurisdidien, m- 

Urjerixes urUh exercise of^us/pr^for refusal of 
iairisdfidiUm, Where a Munsif impioperir refusen 
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to invest^ate a daim under sa 278-280, Civil 
Procedure Code, 1877, he was hM to have refused 
to exercise jurisdiction he was bound to exercise, 
and the Court set aside his order and ordered the 
investigation to be made. Jammbla v, Lugbuun 
Panday .... 40.1i.B.74 

68. — - — Appeal agaimd 

appmale datxee by pariy to suUudu^ did %d appeal 
against original decree, 8, having mortgaged land 
to X as security for a debt, sold it to F, who under- 
took to pay the debt. X, digging that Chad under- 
taken cither to make V pay the debt or to execute 
a mortgAM of his own land to secure its repay- 
ment, ana that F had diqxtsseBscd him, sued 8, K, 
and C to recover the debt by sale of the la^ 
mortgaged, mesne profits from F, and costs from 
8f .F, and C. Hie District Munsif decreed pay- 
ment against 8; mosno profits, and, in default 
of payment by Af, a sale of the land against V ; and 
costs against 8, F, and C. F and C 
appealed against this decree. The Subordi- 
nate Judge found that the debt had been paid* 
and held that, even if the debt had not 
been paid, X had no cause of action against 
F or 8, but, if at all, ag^st C, and disidssed 
the suit as agwst F. ^e Subordinate Judge 
alM) held that no had no jurisdiction to interfere 
with the decree against S, and saw no reason 
to interfere with the deoroo against C. 8 appealed 
against the decree. Hdd^iSuit, oven if 8 was 
not entitled to appeal in order to have the decree 
against him set aside, toe error of the Subordinate 
Jud^ could be corrected under s. 622 of the Code 
of 3vil Procedure by a direction to exercise the 
discretionary power given by s. 644 of the said 
Code. Sbsbadri v, Krishnan 

I.L.B.8Mad.l8S 

64. Jfirtadtcftbn, ts- 

terferenee wilh exercise of~-Benged Minors Ad 
(XL of 1858), s, S — Refusal to admit person imifh 
certificate of administralion to defend suit on be- 
half of minor. Under s. 3 of the Bei^ Minors 
Act (XL of 1868), the Civil Court has no power 
to rmse to admit a person who has obtained 
a certificate of administration umler toe Aot^ to 
defend a suit on the minor's btoalf, as guardian 
of such minor. Whore a Subordinate Judge 
had so acted XeU, that the High Court has no 
power to revise his order under s. 622 of the Civil 
Procedure Code. BaldboDabu. GobindSbankab 
LL.X b7AlL814 

6A Jurisdsdion, in- 

ierfereneewUh exercise of-^Deeree, refused to 
Where a Court iminoperfy rsAiaed to amend 
a deoree which was at variance with toe judg- 
ment ^—JETeld, that in so aotiiw toe Court had aiBisd 
in toe exeroise of its jnriodlctfim fllqgslly and i rito 
material irrqgulaiily within the meiSiiiig of a 628 
of toe Civil ProcMute Code^ and its older vas 
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oonaeqaently subject to rerimon under that section. 

BaLMAKUND V . ImOJATAN LaL 

L li. B. 0 All. 126 

66. : Juriadielicn, in- 

ierferenee iciUt extrcm of^Maieruil irregular- 
is affecting meriia of ease. The words ** a material 
irregularity ” in s. 622 of the Code of Civil Procedure | 
include an irregularitv of procedure materially j 
affecting the merits of the case. An application ' 
of a section of the Code to a case to which it does 
not apply is a material irregularity within the 
meaning of the section. Jliagni Ham v. Jiwa Lai, 

/. L, R. 7 AU, 332, observed on. Saw Buz 
Boola t’. SniB Chuzdir Sen 

I.Ii.B.18Galc.226 

07. ' • - JuriffdicUtm, in- 

terfermet with oxerciee of — ** JUegnlity" — “A/o- 
terial irregularity.^' A suit was instituted in the 
Coiirtof a Munsif to recover from the defendants a 
sum of R40, being the amount duo umlor a bond 
and which the plaintiff alleged had been recovered 
on her account by one of the defendants from 
the obligor. The Munsif, being of opinion that 
the determination of the plaintiff’s right to the 
bond involved the question of her heirship to the 
estate of a certain deceased person, and that con- 
sequently the case before him raised a question 
affecting the title to property exceeding R1,000 
in value, hold that he had no jurisdiction to en- 
tertain the suit, and accordingly returned the 
plaint for presentation to the proper Court under 
a 57 of the Civil Procoduro Code. Held 
by the Full Bench, that the Munsif had acted 
upon an erroneous view, as the only subject-matter 
of the suit was the R49 ; that he had consequently 
failed to exercise a jurisdiction vested in him, 
and the High Court was therefore competent 
to revise his order under s. 622 of the Civil Pro- 
cedure Code. The result of Amir Hamn v. 8heo 
Bahah Singh, /. L. R. II Calc. 3, and Magni Bam 
V. Jiwa Lai, I, L, B. 7 AU. 336, is that the ques- 
tions to which a 622 of the Civil Procedure Code 
applies are questtens of jurisdiction only. The 
meaning of the deci.ion of tee Privy Council in the 
former case is that, if the Court has jurisdiotiou to 
hoar and determine a suit^ it has jurisdiction to hear 
Ml determine oil questions which arise in it, 
either of fact or law, and that the High Court has 
no jurisdiction under a 622 to inquire into tee 
<Knrrectno8s of its view of the law, or tee soundness 
of its findings as to facts; but that, when no 
uppeal is provided, its decision on questions of 
Mh kinds is final. Per Straight and Tyhbbix. 
A7.-^auses (a) and (h) of a 584, specifying 
^e grounds on which a second appeal lies to tee 
H%h Court, embody what a 622 refers to in 
the word ” illegally,** that is tb say, to cases 
]teera tee Court bdow has, in tee exercise of ite 
jniigdiotion, come to a decision which is 
‘Oontraiy to some specified law or usage having 
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the force of law, or faileil to determine some 
material isHuo of law or uMige. (1. (e) of a 584 
indicates the meaning of the words ** material 
irregularity ’* in a 622, — i.e., some material ir- 
regularity in procedure, “which may possibly 
have produced error or defect in the decision 
of tee ease upon the meritH.*’ Muhammad v. 
Husain, J.L. B. 3 AU. 203 referred to. Badami 
Kuar V. Dinu Rai I. L. B. 8 All. Ill 

66. Jurisdiction, in- 

terference tpith exercise of — Meaning of "juris- 
diction" — Amendment of deeree-^ivil Proeedurt 
I Code, s. 206-^Aci XV of 1377, 8ch. li, AH. 173. 
In execution of a decree for partition of immove- 
able property passed in 1872, a dispute arose as 
to the exeeution in reference to portion of the 
property, and in 1881 it was finally decided that 
tee decree was defective in its description of the 
property, and thert^foro incapable of execution* 
I In May 1885, on application by tho dcoree- 
i holder, the Court imssid an onler amending tho 
! decree, the amendment having ii^ferenee to an 
arithmetical error, 'llie judgment-debtor applied 
to tho High Court for revision of t his orrler, on the 
grounds that the anumdmimt of tho decrife was 
barred' by limitation, and that tho decree itself 
being barroil by limiiiition and finally pro- 
nounced to bo incapable of exeimtion, the Court 
had acted beyond its jiirisdie.tion in amending it. 
//eU, that tho application for revision must be 
rejected. Per Oldfield, J., that the High Court 
had no power to entertain the application under 
8. 622 of the Civil Procedure (7odo with reference 
to the decision of tho Privy Council in Amir Ilassan 
Khan v. Sheo Baksh Singh, /. L. B. II Calc. 6, 
and of tho Full Bench in Badami Kuar v. Dtiitt 
Bai, I. L. B. 8 AU. Ill and further that, upon tee 
facts stated, tho Court ought not to interfere. Per 
Mahmood, j., that the Court was not precluded 
from entertaining the application for revision 
under s. 622 of the Civil Procedure Ckxle. Amtr 
Hassan Khan v. 8heo Bahsh Singh. I. L. B. II 
Cole. 6 ; Badami Kuar v. Dinu Bai, I,L.B.8 AU. Ill 
Baghunalh Daay. Baj Kumar, /. Li B. 7 AU. 
876; Surta v. Gangn, 7. L. B. 7 AU. 411 ; Mogul 
Ram V. Jiufa Lai, I, L. B. 7 AU-. 336; Har 
Prasad v. Jnfar AU, 7. L. B. 7 All. 343, referred 
to. Bhagwanl Singh v. Jagesher Singh. AU. 
Weeldy Notes (1886), 57 ; and Abu Saih Khan v. 
Hamid-un-nissa, Aff. Weekly Notts (1886), 39, 
dissented from. The meaning of Iho term “ jiiris- 
diction ’* used in s. 622 of the Civil Pnioediire Code 
must not l>e confined to the territorial or pe- 
cuniary limits of the powers of a Court or to tee 
nature of the class to uliich the case belongs. 
It implies, in addition to questions of these kinds, 
the presence or absence of a positive authority 
or power conferred by the law upon tribunals in 
cases which satirfy the other conditions refeixcd 
to. In framing tee section, the Legidatuie gave 



( 12341 ) 


DIGEST OF CASES. ( 12342 ) 


BUPEBINTBNDmrOB OF HIGH 

COUBT— (mtlef. 

4. CIVIL PROCEDURE CODE, 1882, B 622 
— eoM. 

to the Court power to interfere with the 
action of Bubordinaio tribunala in oaaea where 
there is no remedy, either by appeal or other- 
wiMe, and where those tribunals na¥e either ox- 
ceediod or wrongly declined to exorcise the authority, 
the power and the jurisdiction which the law 
confers upon them, or, under the pretence of exer- 
cisinff such authority, power and Jurisdiction, have 
acted against a positive prohibition of the law. 
Combe v. Edwards^ L. R, 3 P. D, 103, and 
Crtppe V. Darden, 1 Smith's L. C„ 8ih Ed„ 711, 
referred to. Held, aim, per Mahmoud, J., t^t 
in the present case the Onirt below had juriscliction 
to entertain the application nnrler s. 206 of tho 
Code, that it did so entertain it, and that in making 
tho amendment its action could not be reganled 
as beyond the limits of its legal power and autho- 
rity, so as to render it o|x^n to the objection of 
the exercise of jurisdiction “ illegally or with 
material irregularity ** within the moaning of 
s. 022. Ijvms V. Stephen, 9 W. R. 301 ; Oamanund 
Roy V. Suitish Chunder Roy, 9 If'. F. 471 ; Zuhoor 
Ilosseiu V. Syedun, H IK. F. t42 : and Qclach 
Chvndcr Mussant v. Congo Narain Mussanl, 
20 IK. R, iij, referred to. Dhan Sixoh a. Basamt 
SmK . L1I.B.8A1L518 

08, - Dismissal of suit 

without considering merits on technical ground — 
Sait by sde partner for partnership debt. A 
Court of Small Causes, without considering^ the 
merits, dismissed a suit brought bv a sole surviving 
partner to recover partnership debt, on the ground 
that the plaintiff was not competent to maintain 
tho suit without joining the representatives of 
the deceased partner as co-plaintiff. Held, that 
it was the Judge’s duty to hear and determine the 
suit which was brought by the person legally 
entitled to bring it alone in his Court, and in 
declining to entertain it on tho merits he had 
failed to exercise his jurisdiction, and had acted 
with material irregularity within the meaning 
of 8. 022 of tho (Svil Procedure Code. Muha/m- 
mad Svkman Khan v. Fatima, 7. L. R. 9 AU. 
104, and Dhan Singh v. Basant Singh LL.R. S AIL 
529, referred to. A suit should not be dismissed on 
mon^y technical grounds when the merits are proved 
and no injustice by surprise or otherwise will be 
done. OoBiND Prasad v. Chakdar Sikhar 

I.L.B.8Aa486 

70, "■■■■ ■ FaRurt to 

exercise jurisdietum. Where a Subordinate Judge 
wrongly held that a suit was one of the nature 
contemplated a 639 of the Civil Procedure 
Code^ and letunied the plaint for jpresentation to 
the District Judge :—JSreU^ that the High Court 
had power, under a 622 of the Code, to interfere, 
the Subordinate Judge having failed to exercise 
a jurisdiction vest^ in him by law. Viskvanaib 
O oTiRD Drsrmarr V. Rambhat 

I. L, B. U Bom. 148 
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71, Jurisdiction, ta- 

terference with exercise of^AUeged irregularity 
by District Judge in decision of suits. A and B, both 
of whom set up a claim to certain land, brought 
separate rent suits against the tenanta In none of 
these suits did the amount claimed exceed RIOO. 
After the institution of rent suits, A sued B to 
establish his title to tho land in dispute. Tho 
District Judge before whom tho rent suits came on 
appeal allowed them (o stand over until the 
decision in the suit between A and B. 'rhat 
suit was decided in favour of B, and tho Judge 
then decided tho rent suits instituted by B in his 
favour, and dismissed tho suits instituted by A. 
Held, that there was no such irregularity on the 
part of ho District Judge in the course which 
no piirsucHl, of making his decision in the rent 
suit depend upon tho decision in the suit to 
establish title as would justify the Court in 
interfering under a 622 of tho Civil Procedure 
Code. Dooroa Narain Sen v. Ram Lai.l 
CnHUTAR . I. L. B. 7 Gala 880 

ao. Duroa Narain Misser v. Goburdhun 
Ghosr 8 0,Ii.B.86 

78. Jurisdiction, in- 

terference with exercise o/r— Fn/e in execution of 
decree against estate of deceased — Suit against 
representatives of deceased husband's estater-Drder 
releasing property from attachment. In 1862 a 
suit for mesne profits was brought against certain 
persons as being the heirs of one Romanath Lahiiy, 
deceased, among whom wore his widow and two 
infant sons. During the pendency of this suit 
tho two infant sons died, and tho widow was made 
a defendant as mroBonting tho estate of her de- 
ceased sona The suit was decreed in favour 
of the plaintiffs in 1876, and on the plaint- 
iff’s applying for execution the widow objected 
that A toA of tho properties, against which execu- 
tion was sought, was the property of her adopted 
son, whom she alleged to have adopted in 1874. 
The adopted son was not made a party to the- 
suit : this objection was ovormlod, but the same 
objection was talmn bv tho adopts son through 
his natural father as his miardian and next friend 
and tho Court reloaBed the ^ th share ffom 
attachment, and allowed the objection. Against 
this Older some of the plaintiffs appealed, l^t 
pending tho appeal another of the plaintiffs applied 
to the High (fourt, under s. 622 of the Gode of 
Civil Procedure, to have the order set aside. The- 
Court refused to interfere with the order, inae- 
much as there appeared to be no material irim- 
iarity therein. Sotibh Ghundrr LAimy v. Nm 
CioinjL LARnT . LIfcB.UCM0.4fe- 

7a JwritMbm, 

terferenu with exerdH e/— Gtvil Procedure Oeh^ 
2882, s.30^Pasiy added c4^ decree. A fUbtuEfr 
nate Judge having permitted the Joiiior widow 
of a Hindu to be miuie a party to the prooeedlngR 
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in execution of a decree obtained by the Bonior • 
widow against a debtor of their deceased husband, | 
the High Court declined to interfere under s. 622 ! 
of the Code of Civil Procedure. Linoammal v. 
Chwva Vevkatammal . I. L. B. 6 Mad. 887 

74. JuriRdiction, in- 

terfermee with exerctRe of — Death of sole defendant 
—Application to athl representative. In a suit 
for the recovery of lands against a sole defendant, 
the latter died before the hearing. Sixty -throe 
days after the death of the defendant the plaintiff 
applied to the Court to enter on the record the 
legal rc'presentativo of the deceasi^d defendant. 
On the 22nd November 1860 the (*ourt ejected 
the application under the provisions of Art. 17 IB 
of Act XY of 1877, and onlered the suit to als^te. 
On the same day the plaint HT applied to the (*niirt 
to set aside the older din oting the suit to abate, but 
the application was also reject erl on the 26th Hc^p- 
tembiT 1881. On appeal to the High Court, — 
Held, that no apjieal lay against the latter order, 
niifl an appeal against the onler of November 
1880 was out of time, but that the High Court 
would take cognizance of the casi^ under s. 622 
of the Civil Procedmie Code. Bexode Motiini 
C iiowDiiRAix V, Bharat CiirxDKn Dey Ciiow- 
niiUY I. L. B. 8 Calo. 887 

10 C. L. B, 448 : 18 0. Ii. B. 481 

76, ^Transfer of in- 

terest pentlimj suit — Lis pewlens — Appliention to 
bring transferee upon the record — Civil Procedure 
Code, s, 244. A decree of the High Court, giving 
possession of certain shares in a bank to the plaint- 
ifl H, was reverscsl on appeal by the Privy Council. 
The defendant then applied to the Court of first 
instance to order restitution of the shares, which 
had bwn realized by the plaintiff. Upon being onlor^ 
ed to priiduce the shares, R madf) an application 
to the Court, professedly under a. 244 of the Civil 
Promlure Code, in which ho alleged that, pending 
the apiieal to tho Privy Council, he hod transferml 
the shares to 0, his counsel in tho case, who hod 
failctl to restore them, and he prayed *• that the 
said person might bo brought uiwn the reeonl, 
and that execution for recovery of the said shares 
might he given against him.’* The Court passed 
an order u^n this application, calling on O to show 
cause why he should not be called uiion to restoro 
the shares made over to him by R, and he there* 
upon filed an answer denying that he was the 
^usMian of the shares, and aUoging that he was 
their purchaser for value. The Court passed an 
order directing that (P§ name should be placed 
on the record, so that tho decree might be executed 
against him. Hdd, that the application by B 
and actually was one praying 
that, respect ol the scrip, restitution of which 
aru being enforced against him, tho person to 
some interest in it, moro or less, nad come 
pmding the suit, might, in- addition to himself. 


4. CIVIL PROCEDURE CODE, 1882, S. 622 
— roM/d. 

in so far as such interest had |)aHsi*d from him, 
be brought under the f>iK‘ration of tho exoeution- 
procccrlihgs ; that this was an application under 
B. 372 of the Civil Procedure Code ; and tho order 
passed on it, IxMiig appenlabltf muier h. 588 (21 ), 
, was not open to revision l>y the High C*ourt under 
' s. 622. Raynou V. Mussookie Bank 

I. L. B. 7 All. 681 

1 70. . Act XX of m3, 

; s, IS — Order refusing pennissitm to sue. An oixler 
pasMi*d under s. 18 of Act XX of 18(i3, iidiiHing 
leave to sue, is not ap|ii*alable, nor, if tlu^ Judge 
has cxendsed his diseretion, lialik* to n>visioii under 
i s. 022 of the Cmle of Civil Piiieediii'e. In re 
Vrnxateswaka . I. L. B. 10 Mad. 98 

See Anonymoi's. 

I. LB. 10 Mad. 98 note 

77. — ' — — Revision of in- 

terlocutory order when appeal lies from final decree 
; — Power of High Court, Tlieiv is nothing in h. 622 
of tho Coebf which pii^ventH the High Court from 
setting aside an interlocutory order if niado without 
i jiirisdietioii. The wonl '' easi« " in that stMdioii is 
• wide enough to include hiicIi an order, and the wonls 
*' rccoifls of any easet ” iiieliule so niiieh of tint pro* 
ceedings in any suit as relattt to an iiiterloeiitoiy 
; order. Omrao Mirza v. Jmes^ 12 C, L, R, NS t 
Uarsnran Singh v. Muhammad Raza, L L, R. 4 All, 

1 91 : Chatter Singh v. Lekhraj Siwjh, I, L, R. .5 All 
293; P'arid Ahmwl v. Dutari Dili, /. L, R. 3 All. 
233, dissented from. Diiapi r. Ham I’kksiiad 

I. LB. 14 Calo.708 

78. ^ ApjdiratioH and 

purpose of s. 622 — Civil Procedure Code, IHH2, 
s, 591 — Interlocutory orders. An aiiplieation under 
s. 622 of tho (Mvil i’roeedure Codo cannot bo 
. entertained in the case of thosi; interloeiitiiry 
orders against which, though no iniinediattt appc*al 
! Hob, a remedy is supplied by s. 501, which pn>- 
vides that they may be made a ground of objee- 
. tion in tho appeal against the final decree. Tho 
! purpose w'ith which s. 622 was framed was tf> enable 
= a party to a suit to get a decision or onler of a 
lower Court rectified by the High Court where 
there would otherwise Ix) no remedy. Motilal 
, KASifiBHAi V. Naxa I. L B. 18 Bom. 88 

I 79. - Intihinitory order 

I r-Rejection of apjdieation to appeal as a 
! pamper. An application for petrmission to appeal 
■ as a pauper was presented, not by the applicant 
j personally, but by his pleader, and was on that 
! ground rejectee! Held, on an applicati(»n to the 
: High Court for revision, that s. 622 of Act X of 
I 1877 did not apply to a proceeding of so purely 
I an interlocutoiy character as mentioned in s. 592, 
and such application therefore could not be enter* 
tained. Habsarak Singh v. Muhammad Baca 
L L B. 4 AIL 91 
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80. Bejeetian of ap- 

plieaiicn to sue lu a paupeh—Refwid on ground 
of suUMngharred, Anaj^Ucation to sue m a 
pauper having been Tefuae^ on the ground that 
the suit was barred by limitation, the High Court 
on revision permitted the applicant to renew 
his application to the Court below. The Subordi- 
nate Judm verbally rejected this second application, 
stating that he would deliver a written judgment. 
Before the written judgment was delivered, the 
applicant offered to pay the usual Court-fees 
(although not actually tendering them at the 
time), and asked thiat the petition might bo 
taken as a plaint filed on the date of the first 
application : this offer was mentioned and re- 
fused in the written judgment. Held, on . the 
case corning up to the High Court under a 622 
of Act X of 1877, that the circumstances of the 
case were not sucli as would justify the Court 
in interfering under that section. Ram Sahai 
S nro V. Makikam 

I. L. B. 5 Calo. 807 : 6 O. L. B. 888 

8L Bejeeiion of op- 

fdieiUion to sue in formd pauperis — ** Bight to 
file ” — Lmitation. Where an applicaUon for leave 
to sue as a pauper was rejected with reference to 
a 407 (c) of the Civil Procedure Code, on the 
ground that the claim was barred by limitation, 
and therefore the applicant had no right to sue : — 
Hdd, by the Full Bench that the Court had acted 
within its powers, and that its jurisdiction not 
having boon exercised illegally or with material 
irregularity, the High Court had no power of 
interference in revision under a 622 of the Civil 
Procedure Code. Amir Hassan Khan v. Sheo 
Bdksh Singh, I, L, B. 11 Cak. 6, referred to. 
Per Mahmood, J.— The word “ case ” os used in 
a 622 of the Civil Procedure Code should be 
understood in its broadest and most ordinary 
eensc, including all adjudications which might 
constitute the subject of appeal or revision subject 
to the rules governing the exercise of the appellate 
juid re visional juri^ictlofis respectively; and it 
comprehends adjudications under a 407, which 
fall under the same general catogoijjr of adjudi- 
cations as the rejection of an oidinaiy plaint 
unto a 63 or a 64. Phul Singh v. Jagan Noth, 
AU Weeldg Notes {1882) 89; Bhulneshri Dat 
T. Bidiadhis, AB Weekly Notes (1882) 69; and 
SikU 8dhu v. Baehu Bam, Att. Weekly Notes 
11882), 92, referred to. Also Per Marmood, 
J.^Tho provisions of a 407 must be iniei^ted 
strictly, inasmuch as they operate in derogation 
of the right possessed fay every litigant to 
seek the aid of the Courts of justice, and* an 
ozeroise of jurisdiction under that section when 
sneh exercise of Jurisdiction is open to the 
objection of illegauty or material liiegnlarity, 
would form a proper subject of revision the 
IBak Court. Har Prasad v. Jafar AU, L L, B, 
yAU,8i8, sxiAAnmailY.Nayudu,l,L,B.4 Mad, 
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323, referred to. Chattarfal Sinqr v. Raja 
Ram .... 1.II.&7A1L661 

Bes judicata, 

erroneous decision on, A wrong decision on a 
question of res judicata is not a subject for the 
interference of the High Court under a 622 of the 
Code of CSvil Procraure (Act XIV of 1882). 
Hari Bhikaji V, Nabo Vishvanath 

1 . L. B. 8 Bom. 488 

88 , Jiigh Court's 

power of revision^Bes judicaia-^urisdiction, 
meaning of Ike term. The plaintiff sued the de- 
fendant to recover arrears of an annual allow- 
ance to which the plaintiff claimed to be cntitM 
unto a sanad dated 1846. The defendant in 
his defence raised certain points most of which 
he had raised in a previous suit brought against 
him by the plaintiff for the recovery of arrears 
of the same allowance, and which in that suit had 
been decided against him. The bwer Court 
held that the decision in the former suit operated 
as res judicata, and refused to allow the defendant 
to put forward any now matter which might and 
ought to have been urged as a defence in the former 
suit A decree was made in favour of the plaintiff. 
The defendant applied to the High Court, under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882). Hdd, following Hari Bhikaji v. Naro 
Visvanath, I, L, B, 9 Bom, 432, that the decision, 
even though wrong, of a question of res judicata 
was not a failure or a cause of failure, to exercise 
jurisdiction and did not warrant the interference 
of the High Court under s. 622 of the Civil Bo- 
oednroOode. Amritbav Krishna Drspandi «. 
Balkribiina Oanbsh Amrafurxab 

LIi.B.UBom.4a8 

84. Sale in earecs- 

tion of decres^Fraud^eUing aside order eog- 
firming sale. The purchaser at a sale by publio 
auction succeeded, by the exercise of fraud 
and collusion with the agent of the execution- 
oreditors (though without the enditors’ personal 
knowledge), in becoming the purchaser at a de- 
preoiated value. There was no material inegularity 
in publishing or conducting the sale. HA Gat 
the High Court had power, under s. 622 of Act X 
of 1877, to rescind the order made by the Court 
of first instance confirming the sab Suxbaji 
Rau V, Srinivasa Rau . I. li. 8 Mad. 898 

85. Sals in exMl 

lion of decree — Pre-emption — CiuU Procedure Ocas, 
1877, ss, 310, 311-~Loous standi of pre-emptsr la 
exeeution-prouedings, A person claiming to 

a oo-diam in oertafln undivided immoveabia 
proper^, a diaic of whidi had been sold m ciyR" 
tion of a decree, objected to the conwmattjia 
ol Ge sab in favour of the person recorded m wa 
auction purchaser, and prayed that it mipv ^ 
oonfrmea In his favour, wiG reference to w 
proviskniB of a 810 oi to Civil Plmoedare Oodi. 
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The Cburt dieaUowed the objection and confirmed 
the Bale in favour of the auction purchaaer. The 
objector thereupon applied to the High Court 
for revision of the order of the lower Court under 
h 622 of the Civil Prooeduie Code. He2rZ,tlmt, 
having been allowed to object to the confirmation 
of the ftalo and treated as a party to the proceed- 
ing held therein, it was competent for him to 
make such application, notwithstanding that he 
was not jone of the persons mentioned in a 311 of 
the Code ; that there being no appeal in the case, 
Mi^far as ho was concerned, the High Court was 
competent to entertain the application under 
a 622 of the Code ; but that, as ho was not one 
of the persons who was competent to avail him- 
H‘lf of the provisions of s. 311, he had no lueua 
itUindi to justify his application to the lower Court, 
and the application for revision must therefore 
In* dismissed Bisheshah Kuab u. Hari SiNon 

I.Ii.B.5AlU4a 

86. - Diatribtttion of 

tmrU^Apjilication of decree-hMer struck off. 
Where a rateable .distribution was ordered among 
docrec-holdcTs whose applications had been struck 
off the file prior to realisEation of assets : — Hdd, 
that it was open to the party injured to apply to 
the High Court under s.. 622 to reverse the order. 
Tiruchittambala Chbtti V, Skshayyaroar 

1. L. B. 4 Mad. 888 

87. JSxecuUon'pro- 

mHings—SateahU dislribuHon^Applicatum for 
tiirtker exeeution^—Nalke. A and subsequently B 
obtained decrees against JT, in execution of which 
the same land was attached, and B obtained an 
onhr for rateable distribution. Neither decree was 
satisfied. A then applied for attachment of other 

and the sale was fixed for 28tii September, 
September B filed a petition for further 
attachment under ss. 260, 274, and also a petition 
for rateable distribution under h. 206 of the Code of 
Civil Procedure. The District Judgo rejected the 
application for execution as being too late, and then 
the application under s. 206, because no application 
for execution was pending. Hdd, on appeal, that 
the petition for execution was wrongly rejected, but 
that the High Court could not, under a 622 of the 
iw of Civil Procfsdure, revise the order rejecting 
mo application under a 266 for rateable distribution. 
VENKATARAIIAK V, MAHAUMOAYYAir 

X.L.B.9Mad.608 
, FaHurcioexer- 

yf^^wnr^Bsfiual of appUeation for rote- 
didribuUm of mlt-proeisds, A debtor against 
whom several dtmrees had been passed fiM his 
Ration in the Insolvency Court at Madras and 
me usul vesting order was made. One of the 
wDCTM-holden had already attactmd property of 
the inwlvent and had obtained an order for sale 
*> a Disfriot Ooort, and another decree-holder 
applied to thesame Cburt in execution of his 
for attachment of other property, and 
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for rateable distribution of the proceeds of sale 
to bo held in execution of the attachment already 
made. The District Judge held that the vesting 
order was a bar to both tlicso applieationa Heidi 
that the order rejecting the applicAtion for rate- 
able distribution was wrong, and that the High 
Court hod power to set. it aside on revision under 
a 622 of the Civil Procedure Cwlo, the Judge having 
faileil to exorcise a jurisdiction vt*Hteil in him 
by law. ViRARAOHAVA w. Pararurama 

I.L.B.16Mad.872 

88. — Sanction for pro- 

secution — Act X of !S72 {Criminal Procedure 
Code),M, 40Sf 409, The cliserotionary power 
of a Civil Court, before or against which an ofionco 
mentioned in s. 468 or 466 of Act X of 1872 is 
alleged to have bc»en committed, to grant or with- 
hold sanction to the prosecution for such oilenoe» 
is not subject In revision bv the High (..Vuirt {under 
a 622 of Act X of 1877. InthemaUerol the 
petitim of Madro Prasad . T. L. B. 8 All. 606 

90. Pomr of revi- 
sion over SrnaU Cause Court, Calcutta— AUtged 
ejBcess of jurisdiction by Smfill Cause Court — Tres- 
pass to i^nmoveable profurty. The plaintiff linuight 
a suit in the Oiletiita tX»iirt of Small Causers to 
recover dama^ for tn’spass to certain iramovi^ablo 
property of which ho proved he was in ]K)fiHt*BrUon. 
The defendant contended that such a suit was 
one for the determination of a right to or interest 
in immoveable property, and w'us th(*refore not 
maintainable in the Small CuuBt* Court. The 
Small Cause C(»urt decided the ease, anrl the 
High Court, on an application under a 622, granted 
a rule to show oauFo why the judgment should 
not bo set aside as Isdng without jurisdiction. 
Held, on such application, that tho (kmrt had 
jurisrliction to entortain such a suit. Peary 
Mohun Ghosaul V . Harkan CHfiTNnBR Ganqooly 

I.L,B.llCalo.961 

91. -- - -- -- Civil Procedure 

Cod^ 1882, s. 43 — Cause of action — SfdiUiny a 
claim — Separate suits for rent due for successive 
years. Petitioners fikxl two suits in a Small Cause 
Court on tho same di»y Ut recover nmt duo for 
two Bueeessivo years under tho same lease. Tho 
sum of the two claims exceeded tho pocu- 
ni^ limit of the Court's jurisdietiori. The 
suit for the rent of tho first year was dismissed 
under a 43 of the Obdo of Civil IVicedure, on the 
ground that the claim ought to have been included 
ui the suit for the socond ym’s rent Hdd, in an 
appb'catlon undcar a 622 to the High Court to set 
asiao the order, that although a 43 did prevent 
the maintenance of the two suits, yet as the peti- 
tioneni had no intention of abandoning either 
claim, tho proper course was to allow them to 
withdraw both suits and file a frosh suit in a 
oompetent Court Alaou v, Abdoola 

I.L.&8Miid.l47 
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89L - Civil Procedure 

Code, 8. 25, order under, for traneler of auii. Held, 
that an order under a 26 of tho Civil Procedun 
Code, IranRfcrrinK a suit in which an apiical would 
lie from the decree made therein, was not mibject 
to revision by the High Court under a 022. Farid 
Ahmad v. Diilari Bibi . I. L. 0 AIL S88 

Muhammad Safdar Husen v. Puran Chard 

Lli. AU.896 

OSi Court Fees Act, 

1870, Sm 6, undSch, II, Art. 17 (/) — Stamp— V oIuof 
iion by subordinate Court — Practice — Civil Procc- 
dure Code (Act XIV of 18H2), a 022, anti Bom, 
Reg, II of 1S2?, a 5, A dcciAion by a subordinate 
Court on a question of valuation, determining 
tho amount of a Court-fee, is, notwithstanding 
its declared finality, subject to revision by the 
High Court under a 622 of the Civil Procedure 
Code (Act XIV of 1882) and a 6 of Regulation 
II of 1827. Vithal Krishna v, Baijluishna 
Janaudan . 1. la, B. 10 Bom. 610 

94. Oiv7ef dismissing 

suit for insuffeient stamp in a suit instituted 
Upon a ten-rupee stamp for an account, the removal 
of tho original trustee and tho appointment of 
a now trustee, wheio the value of tho trust property 
was 6 lakhs of rupees, the Court below directed 
that the stamp should lie calculated upon the 
value of tho trust property, and oidorcd that tho 
deheienoy should be made up within a particular 
time. Before the time expired, a rule was 
obtained from the High Court under a 022 of 
the Civil Pmceduro Code to show cause why 
the ^ider should not bo set aside. Held, that the 
rule must be discharged, inasmuch as if the suit had 
been dismissed on the expiration of the time limited 
on tho ground that the relief was not property 
valued, there would have been an appeal. Omkao 
Mirka V. Jones , . 12 O. L. B^ 148 

95. — Ordef made 

wHhout jurisdiction under Act XIX of 1841, ss, 3 
and 4, Where a District Court, purporting to act 
under a 4 of Act XIX of 1841, directed an 
inventory of the estate of a deceas^ person to 
be taken without conforming to the requirements 
of a 3 of that Act, the High Court set aside the 
order under a 622 of tho Code of Civil Procedure 
as made without jurisdiction. Abdul Rahimak 
a Kutti Ahmed . I L. B. 10 Had. 08 

Oa — ^ Ad XIX of 

1841, 88, 2, 3, 5, 15 — Order of Distrkt Court on 
petition by Court of Wards, On a petition presented 
vy the Agent of the Court of Wards, a Distriot 
C^rt made an order which punorted to have 
been made under Act XIX of 1841, a 6. The 
conditions prescribed hy sa 3 and 4 were not diown 
toexist. Hdd, that the order of tho District Court . 
was illegal, and was subject to revision under a 622 
of the 0^ of Civil Proeedura Fapamma v. 
OotXBOTbB or Oodavabi I. L, B. 12 Mad. Ml 
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97. Bengal Ten^ 
ancy Ad ( VIII of 1885), ss. 104, d. 2, 105, 108, 108— 
Rule 33 of the rules made under the Act 
-Jurisdidion— Record of right— Civil Procedure 
Code (Act XIV of 1882), ss. 108, 822— Order of 
Special Judge as to settlement of rents. The 
Court has no jurisdiction cither to entertain a 
second ap|x*al from, or to interfere under a 622 of 
the Code of Civil Procedure with, an older of a 
special Judge in n*gard to settlement of rents. 
Shewbarat Koer V , Nirpat Roy 

I. L. B. 16 Calc. 688 

98. Bengal Ten 

ancy Ad (VIII of 1885), s. 174— Deposit, nature 
of-^urisilidion — Application under s, 622 of the 
Civil Procedure Code. Tho deposit under a 174 of 
tho Tenancy Aot must be of such a nature as to be 
at onoe payable to the partica and a court has 
no pou’cr to set aside a sale under that section 
unless the judgment-debtor has complied strictly 
with its provisiona Where, therefore, the Court 
accepted a deposit partly of cash and partly of 
a Uovernmont Promissory Note, and notwith- 
standing tho objection of tho auction purchaser 
gave tho judgment-debtor the boneht of a 174 
and set asido the sale, the High Court set AHide 
such order under a 022 of the Civil Proocduie 
Code. Rahim Bux v. Nukdo Lal Qossami 

I. L. B. 14 Calc. 821 

99. — Bengal Ten- 

ancy Act (VIII of 1885), s. 188— Suit for rent— Co 
sharers, suit by — Joint undivided estate — Juris- 
didion — Civil Procedure Code (Ad XIV of 1882), 
s. 622. A District Judge, in deciding a rent 
Buit» held that s. 188 of the Ben^l Tenancy Act 
proUbited the Court from entertaining the suit in 
the form in which it had been framed, and therefore 
dismiSBod tho suit. Hdd, on an application 
under a 622 of tho Civil Procedure Code to have tho 
judgment of tho Distriot Judge aet aside, that the 
Distriot Judge hod acted in tho exercise of his 
jurisdiction ulegally, inasmuch aa a 188 had no 
application to the ease, and that his dcouion must 
he sot aside. Prem Chand Nuskur v. MoModa 
Debi, I. L. R, 14 Calc., 201, and Vmesh Chunder 
Roy V. Nadiir Muttiek, /. L. B. 14 Calc., 203, ad^ 
followed. Amir Hassan Khan v. Shoe BsM 
Singh, /. L. R. U Cak. 6 L. R. 11 1- 
distinguished. Jugobamdhoo Pattuck v. 
QhobeAlkuhhi . 1.1:..B.150b1o.47 


100 . _ High^ emt^ 

power of interference with order of Spte^ 
—Rules under Bengal TsnaneyAd, Ch. VI, Bo, 28p 
—P ower of Local Gavemmeni to maie lf8 
Bengal Tenancy Ad, ss. 104, 103, at^ 
number of tenants were Joined as dcfmdants m 
a proceeding for settlonient of rents under a 
cL 2, of tha Tenancy Ae^ and ^ 

preferred by Alaii^U^ under a 108» 
the Revenue offloeie* deoiekm maUng bU'OT neertf 
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all tho tenant! reapondents. The appeal ^aa 
dismiaaed by the Special Judge, on the ground that 
aa many &urt-feo8 of RIO each aa there were 
tcnanta defendant! had not been paid, and the 
appellant! petitioned tho High Court to act aaido 
the onler under a 622 of the Civil Procedure Code. 
Hdif hy a Full Bench (i) that the Special Judge 
ivfu^ to oxerciao a juriadiction veated in him 
by law ; that the Court of Special Judge ia a Court 
Biihonlinato to tho High Court ; and the High (burt 
had power to interfere under a 622 of the Civil 
Procedure Code. Sheixbarat Kottr v. Nirpal Boy, 
L L F. 16 Cole, 690, diaaonted from, (ii) 'That 
the Local Go^^emment acted within tho powora 
conferred by a 180, cl. 1, of tho Bengal Tenancy 
Act, in making rule 26 of Ch. VI of the Govern- 
ment rnlea under the Act, by which a landlord 
ia authorized to join aa defendant aovoral tenanta 
in one application for aettlement of rente. Upadhya 
Thakur V. PsRHfnn SiNon 

I.L.B,S8 Calo.7E8 

101. — - ■ ■ ■ Befraining from 

ixereineof jwiadictum — SpecUdJvdgt oeting vmder 
Brngnl Tenancy Act {VIII of 1685), m. 106, 
8— Boundary diupiUe — Decision of uetUemeni 
ofuer adingaamrvey offetr under Bengal Bur* 
ffey Act {Heng. Aei V of 1875), Where tho SfieciAl 
Judge under tho ]^ngal Tenancy Act (VIII of 
1885), in a ('aao of a bonndaiy diapiite which had 
breii tricul and decided by a aettlement officer 
acting as a aurvey ufficxw under part V of tho Bcngibl 
8urvuy Act (V of 1876), dismissed an ap|M?ul on 
the groiinil that no appeal lay to him in such 
a case, tho High Court declined to interfere under 
a. 022 of tho Civil Piooodure Code, being of opinion 
that, the settlement officer had power under s. 189(5) 
of the Bfmgal Tenancy Act, and rule 1, Ch. VI 
of the Government rules under the Tenancy Act-, 
to act as he had done, and tliat then'forp, in 
holding that no appeal lay to him, the Special Judge 
hotl nr»t refrained from exetreising any jurisdiction 
which he ought to have exercised. Irshad Ali 
Chowdhry V , Kanta Pershad Hazarek 

I. L. B. SI Calo. 986 

198, — Special Judge, 

dwretion of — Dtkhan AgricuUuritia' Belief Act 
(|XP// of 1879}^Finding of facL When the 
hpecial .liidge under tho Dckhan Agriculturists’ 
Relief Act (Xyi I of 1870) entertains a clear opinion 
that the findings of the Subonlinate Judge on tho 
questions of fact are erroneous, and exercises his 
uiacretion in setting aside the decree, tho High 
• *** extraordinary jurisdiction, 

interfere with that discretion except under most 
wcepUonal circumstaneea Rayachaitd Mata- 
V, Rahimbhai . I. la B. 18 Bom. 847 

I08i Bemeionary 

IJw of ike Special Judgo***Caeu in vikich faUun 
flppaora to have taken ptaeo^unedie* 
^^^Dtecniion of CimrU^Ddikan Agnbiffticrtjfa* 


8X7PBRIBTENDBNOB OF HIGB 
OOUBT— conlitf. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

Belief Act, 8. 53, S. 622 of the Civil Pr«»cciluro 
OhIo (.-^t Xiy of 1882) gives to the High Court 
jurisdiction ti» interfere only when; thi* lower Hnirt 
acts without jiirisrlictioii or has exercised its juris- 
diction “ illegally or with material irii^giilarity.” 
Under s. 53 of the Dekkan Agriculturists' Ibdief 
Act (XVII of 1879), tho 8|N>eial Judge has a 
royiKionary power in all cases when^ a failure 
of justice appears to have tnken ])lace. It is for him 
to decide whether tho finding on a cpiestion of 
fact by a RulN»rclinate Judge is of that nature, 
and in doing so he is enlindy within hiH*jurimlietiun. 
Shidhu V. Bali, /. L. B, 15 Bom. ISO, dissemted from. 
Gijrw Bamaya f». Cjianmai.^ita 

I. L. B. 19 Bom. 980 

104. MnmlatdarF 

Courte Act (Bom. Act III of 1876), e. 15, cl. (a), 
euh*eU. (1) and (2), s. IS—Kceention of decree 
for poHWJUiinn agttinitt a ihirtl paHy-~J uritulietion 
of Mamlntdar. A obtaiiiod an order in a Mamlat- 
dar’s^ Court against O for possf'ssion at a house, 
and in execution jV, who was founil in )MiHsi*HHion 
of the house and who was repoi'U^d by the* village 
officers as holding poRsossioii for G, was evie.tod 
W order of tho Mamlatdar. N thiMi applied to 
tho High Court, llelil, that tho MnmIatdar’H 
order was, strict lyspeAking, beyond his authority, 
but that, as iV'a (xiitition to the High Court con- 
tained no distinct dciiiAl that ho was occupying 
merely on behalf of the defendant, tho High Court 
would not int(*rfcro in its extraonlinury juris- 
diction. Nathkkiia t>. Abdul Alli 

1. L.B.18Bom.449 

105. : — . Irregulaf 

decree of Matnlaldar made hy conufut of partUie-^ 
Subsequent refusal of Mamhitdar to order exteniion 
of decree^Questions of fact. The applicnnt brought 
two noHsesHory suits against the opponent in the 
Mamlatdar’s Court for the recovery of certain 
pieces of land. By consent, decrees wore passcHl in 
these suits, that iinloss the opponent fiaid a certain 
sum of money to tho applicant within two months, 
tho latter should get possession. After the expira- 
tion of two months, the applicant, alleging that tho 
money had not boon pnid as atfced^ applied for 
execution of the decrees. Tho Mandatdar found 
that tho money had been tendered to the applicant, 
but hod been wrongfully refiisiHl by him. He 
ordered execution to issiio as to costs, but declined 
to make any order as to possc'SHion. The applicant 
thereupon applied to the High (Viiirt in its extra- 
ordinary juri^iciion, and alleged that the mom^ 
had not been duly tendered Held, that the deenfes 
wore such as tho Mamlatdar could nr»t legally make 
under the provisions of the Mamlatdars* Act (Bom- 
bay Act III of 1876), and tho consent of parties 
could not give him power to do so. Held, also, 
that the High Court would not go into tho question 
aa to the duo tender of tho money. It was not 
open to the High Court, in the exercise of its extra- 
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ordinary jurisdiction, to go into this question of 
fact, nor would it be proper to further the execution 
<if an irregular decree, espcicially as the applicant 
had a clear remedy by suit Rambao Tatyaji 
Patil V. Babaji Duondji Bibvb 

L L. B. SO Bom. 680 

106. ManUaidart 

jurMidicn of. The plaintiff sued in a Mamlatdar*> 
Court for possession of certain lands, alleging 
t^tthe defendants held them under a lease, 
the time of which had expired. The Mamlat- 
dar found the execution of the lease proved, 
but held it to bo colourable, and that the defend- 
ants did not hold under it He therefore re- 
jected the plaintiff 's claim, 'ilie plaintiff applied 
to the High Court in its extraordinary jurisdiction 
and obtained a rule to sot aside the order, con- 
tending that the Mamlatdar hod no jurisdiction 
to decide that the lease was colourable, and that 
he ought not to have admitted evidence upon 
that point. Held (discharging the rule), that the 
matter was not one for the extraordinary juris- 
diction of the High Court under s. 622 (ffthe 
GivU Procedure Code (Act XIV of 1882). The 
Ifiamlatdar had not declined jurisdiction. He 
had considered the materials laid before him, 
and had come to a conclusion. That conclusion, 
if erroneous, ought to lie competed in a regular 
suit and not by an application to the High Cburt 
under s. 622 of the Civil Procedure Code (Act 
XIV of 1882). Ka.shivatk Saxuabam Kvl- 
KABBi 1 *. Nana • 1. la B. 81 Bom. 781 

107. - ^DMjKwesnan of 

a third persoii nof a 'party to suit — Remedy of pereon 
so diapoeeeseed — Mafidfildar acting without jurio^ 
diction, 0 got a decree for possession a^nst 
P in a Mamlatdar’s Court. In execution the Mam- 
latdar directed the ouster of P, who was in posses- 
sion, and who was not a party to the decree. 
Hddt that the Mamlatdar’s oraer lor the execution 
of the decree by the ouster of P was without 
jurisdiction, and that it should be set aside under 
a 622 of the Civil Procedure Code (Act XIV of 
1882). Chinaya V. Ganoaya 

1. 1.. B. 81 Bom. 776 

108. Order of Diatriet 

Judge acting under Bombay Dictriei Jlfuvit^tjxif 
Ad {Bom. Ad II of 1884), a, 88—Applieaiion to 
ad aaida a Munici^ eledionr—Order made aato 
eosfa— Court,** moaning of, A District Judge 
acting under a 23 of the Bombay District Muni- 
cipal Act (Bombav Act II of *1884) is not a 

Court " within the meaning of the word in 
a 622 of the Civil Procedure Code (Act XIV of 
1882), and the High Court has no jurisdiction 
to revise his order refnaing to set aside an election 
nor can it interfere with an order made hy Urn 
that the applicant shall pay the costs incurred 
by the opponent Balaji SABHABAir v, MAb- 
WAVJi Nowboji . . L Za Bi 81 Bom. 878 
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“T ; r"."m Rmnaion^ 

lUegahty tn exeretae of juTtadtdiom-~Judge*a duty 
to decide aecundum aUegaia et probaia. The 
sued u^n two bonds ezeout^ by the defendant 
in their father's favour, one for R200 and the 
for R60-lff annaa The defendant in his written 
statement, as well as in his deposition, admitted ex- 
ecution of the bonds in question, but pleaded 
non-roceipt of the consideration. The Subordinate 
Judge held that the bond for B200 was not proved,, 
but awarded the claim upon the other bond. On 
appeal, one of the issues raised by the Assistant 
Judge was— are the bonds in suit proved ? He 
held that the plaintiffs liad failed to prove execu- 
tion of the bonda and dismissed the claim m fofo. 
On an application to the High Court under a (^2 
of the Civil Procedure Code (Act XIV of 18^),-- 
Held, reversing the decision of the lower Court, that 
the defendant having admitted execution of the 
bonds in question, the Asnstant Judge acted 
illegally in the exercise of his jurisdic- 
tion in raising the question of the execution. The 
first rule of adjudication is that a Ju^e shall' 
decide seeimdicm dttegala et probata. The only 
question that could bo tried in the present caw 
was non-receipt of considMation. Gobau Babaji 
V, VtTRAL NABAYAB JoSHI 

l.L,B.llBom.485 

110. ' Paaaing decree 

unaupported by proof— High Court*a powera of 
reviaion — Bailmeni— Negligence, A Jud^ has r.o 
jurisdiction to pasa in a contested suit, a decree 
adverse to the defendant where there is no evi 
donee before him to support the decree, and 
whore the burden of proof is not or has not conti- 
nued to be u^n the defendant If he passes such 
a decree it is liable to be sot aside in rovition 
under s. 622 of the Civil Procedure Code. Houlvi 
Muhammad v. Syad Huaain, I, L, B, 8 AU, 203,. 
and Hamam Tewari v. Sakina Bibi, I, L. B 
8 AU, 417, referred to. S hired a horse from IF, 
and while it was in his custody, it died from rupture 
of the diaphragm, which was proved to have been 
caused by over-exertion on a full stomocL In 
a suit by W against S to rocover the value of the 
horse, the defendant gave evidence to the effect 
that the hone became restive and plunged about, 
that he might then have touched it with his riding 
cane, that it shortly afterwards again became' 
ezdted, bolted for two miles and at last fell dim 
and dM, This evidence was not oontea djeted 
on anv point, nor was any other evidenoe offend 
as to how the bone came to rim away. Thtfe m 
evidence that the bone was a quiet one^ th at m 
some time pnviously it had done hardily s^ wurl^- 
that it was fed immediate^ bdfere it was let out 
for hire^ and that ruptore of the diaphragm was 
a likely result of the hone ronnlqg away whflo 
Its stomach was distended with food. The Com 
cl first instance held that the defendant was bouin 
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to prove that ho had taken such care of the horse 
as a man of ordinary prndenoe would under 
similar circumstanccB have taken of his own 
property, that he must have used his whip freely 
<ir done something cImc which caused the honio 
to bolt, and that in so doing he had acted without 
reasonable can? and IumI thus caused the animal's 
death, llic Court accordingly deereeil the claim. 
Udd, by Edge, C.J., that if the bunleii of proof 
was originally ii[K>n the defendant, it was shifted 
by the explanation which he gave and which was 

r. eitlier controdicatul nor primd facie iinpro- 
biiblo; and that the decree of the lower Court, 
li(*itig iinsupiKirtcd by any proof, and hascHl on 
speculation and as8un.pt!on, was one which that 
Court had no jurisdiction to jiasH, and should con- 
w*quenily be sot aside in rex'ision under s. 622 of 
the Civil Proi'ednre Code. Per Bhodhitiist, J., that 
as the deen'o was not only unsupported by proof 
but opposed to the evidence on the record, the ' 
lower Court had “acted in the exercise of its . 
jurisdiction illegally “ within tho meaning of a 622. , 
Cidlina v. Bennett, 46 New Tofk Bep, ; Byrne v. j 
Boodle, 2 H. A C. 722; Oee v. Mefropdilan j 
Batlway Company, L, B. 8 Q, B, 161 ; Scott v. • 
London Dock Company, 3 H, A C. 396 ; Manzoni \ 
V. Douglas, 6 Q. B. D. 143 ; Colton v. Wood, 8 C. B. 

N, S, 569; Davey v. London and South Western 
Baitway Company, 12 Q. B. D, 70 ; and Hammaek 
V. White, 11 C. B. N. S. 388, referred to. SniEr.ns 
V. WiLKissoN .1. L. Bto 9 AIL 888 

111. ■ Civil Procedure 

Code, 1882, s. 316 — Material irregularity^Omis^ 
sion to give notice of proceedings. A District Munsif 
passed a decree in tho terms of an award without 
giving notice of tho filing of tho award under 

s. 516 of tho Code of Civil Procedure. Hdd, that , 
the District Munsif acted with material irregu- | 
larity within the meaning of s. 622 of the Code 
Civil* Vrovcdurc. Bakoasami r. Miittusami 

I. L. B. 11 Mod. IM 

112. Civil Procedure 

Code, 1882, s. 136 — Decree passed u^on an awttrd 
pld in Court without notice of its filing having been 
sent to the parties. Held, that it was a good ground 
for reviuon of a decree based upon an award 
61cd in Court that no notice of filing of tho award 
was given by the Court to the jiarties as required 
by H. 516 of the Code of Civil Procedure, oven 
though the applicant in revision might have received 
information aliunde that the awara had been filed. 
Bangasami v. Muttusami, /. L. B. 11 Mad. 144, 
followed. Cbatabbuj Das v. Gakbsk Ram 

I. laB. 20 All. 474 

118. Error of kno— 

Material imgularity^Personed decree againet minors 
for ddd of deceased Hindu father. In a suit to 
^^ver a debt incurred by the deceased father of 
a Hindulfami]^, the District Judge gsve a personal 
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— eontd, 

decree 'against the soils of tho debtor of whom 
two were minors. Held, that, under s. 022 of the 
Code of Civil PTOcedun*, the deenw against the 
minors should be reversc'd, but that the Court 
has no power to revise the deere«' against the 
other defendants. Brashyam r. Jayaham 

T. li. B. 11 Mad. 808 

114, Civil Procedure 

Code, s. 373—-Uave given by District Court on 
appeal to withdraio suit- -Material irregularity. A 
District Munsif having dismissid a suit, plaintiff 
appealed to tho District Court, and at tho samt* 
time applied to tho Court to allow him to witl;» 
draw his suit with periniBsion to bring a frosh suit 
on the saino cause of action. 'J'ho District Court 
granted the application without assigning any * 
reasons for its order. Held, iindcT s. 622 of the 
Code of Civil Proeiiliin*. that the District Court 
hod oerted with material irrogiil:vriiv. TiiiucATr 
r. Mutta . L L. B. 11 Mad'822 

116. Jnnntivenbie 

property — Bight of fishery — Possession — Dispos* 
sesswnSpecifie Belief Act {1 of 1877), s. U—Ciml 
Procedure Code (Act XI V of 1882), ss, 36 awl 622* 

— Objection under s. 36 where suit is urder s, 9 of 
Specific Belief Act, The plaintiffs wero fishermen 

• tielonging to the villagi* of N. They elaini in 
' this suit for themselves and tlie other fishermen 

of their , village tho exclusive right t»f fishing in 
tho Nagothna Creek between high and low-water 
marks, within certain limits set forth in the 
plaint, and, under s. !) of (ho iSpi^cifio 
Belief Act, 1 of 1877, they sought to iveover 
poHHi'SHion of that right from tho defentliints, 
who, thev alleged, had diHpo.^sesKed them w'itliin 
six muiitLs before this suit was filed. Tho Sub- 
ordinate Judge held that they had eHtablished 
their right, and mode an order flirtH.‘ting that 
poBsession should bo restored to them. The cle- 
i fondants then applied to tho High Omrt undor 
its extraordinary jurisdiction, euntemling that 
; the order madu by the fiiwt Court- was lieyond 
its jurisdiction, tho right of fishing not being im- 
moveable jiroperty within tho moaning of that 
section. Held, that tho first Court did not a«:t 
without jurisdiction, tho right claim coming within 
the denomination of immoveable projuTty. Tt 
; was contended by tho defendants tliat the plaiiit- 
; iffs, iwhu claimra on behalf of other fishermen 

• of the village, should have proceeded under s. 30' 

> of the C^vil Procedure Code (Act XIV of 1882). 

• Hdd, that the objection was a good one ; but, 

; inasmuch as it was still o|)en to tho defendants 
< to establish their right by a regular suit, the irregu - 

larity in the present suit was not such as to call 
for &e exercise of tho powers of the High Court 
undw 8. 622 of the Civil Procedure Code. Bhubdal 
Panda v, Pandol Pos Patil 

LL.BUIBom.22L 
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110. — JwM\eiio%t 

JPruumption of — Maxim, omnia proBtumuniur 
fii€ €t solemniter esse acta — Civil Procedure Code, 
*s. 103, 233, 647. Tho conBideration of an objection 
under b. 278 of tho Civil Froceduro Code, having 
firot been entertained and adjourned by an 
Additional Subonlinatc Judge, Bubsoquently came 
before the Subordinate Judge, who struck oil 
the case for default. No order under s. 25 trans- 
ferring tho case to tho Subonlinatc Judge was 
on the roeoiil, nor was it otherwise shown how he 
obtained jurisdiction to deal with it. Held, that 
the High Court, in the exercise of its rovisional 
powers under s. 022 of tho Code, should not pre- 
aume that the Subordinato Judge had taken up 
the case without jurisdiction : that the proper 
remedy of tho petitioner was an application under 
R. 103, read with s. 647, or a suit under s. 28.3, 
and t^t the High Court should not interfere in 
revision. Shso J^sad Singh v. Kastura Kuab 
I. Ii. B. 10 AIL 118 

117. ■ - Limitation — 

High Court's revisionai powers^Material irregu^ 
larily. On tho 28th November 1886 this suit was 
filed on a bond dated tho 29th November 1881, 
payable in two ymrs. The Subordinate Ju^e 
•dismissed it as time-barred, being of opinion 
that the cause of action had accrued on the 28th 
November 1883. Against this decision the plaint- 
iff applied to the High Court under s. 622 of the 
Code of Civil Froceduro (Act XIV of 1882). Held, 
reversing the decision of tho Subordinate Judge, 
that the suit was not barred by time, the cause of 
action having accrued on the 29th November 
18^, that is, the day of tho month oorresponding 
with tho day on which tho bond was dateA Held, 
iurther, that^ tke decision of the Subordinate Judge 
being ^pably wrong and illegal, tho High Court 
had Jurisdiction to exorcise its rovisional powers 
under s. 622 of the Code of Civil Froceduro (Act 
lUV of 1882). Where a Court, with a full and 
eorrect apprehension of the questions which it 
is necessaiy for it to decide in any case, errs, 
in law or in fact, in its decision of any such question ; 
with which it has jurisdiction to deal, its errors ! 
can only be corrected in duo course of appeal ; and ' 
where no appeal is permissible, there is no remedy ; 
under s. 622 of the Code or under tho provisions of ' 
s. 15 of Stat. 24 and 25 Viet., c. 104, whatever . 
remedy thfxre may be. in tho Bombay Fresidenqy, I 
under cL 2 of i. 5 of Regulation II of 1827. But \ 
it is otherwise in any case whore the Court, having j 
a mistalmn and wrong apprehension of the questions j 
at issue procOeds to oetermino an issue, which 
does not nsdUf arise in the case, and bases its de- I 
eision of the case on its determination of that 
issue. If it does so, it acts with material irregu- 
larity in the exercise of its jurisdiction. Vinxubai «ii 
Lamhman Vxnkoba Khot 

i.Zi.B.iaBoiii.m : 
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118. ■ ■■ ■ Orders in puum 

per suit — Civil Procedure Code, s. 407, All orders 
passed under s. 407 of tho (}ode of Civil Proceduio 
are not excluded from tho exercise of the revisionai 
powers of the High Court under s. 622 of tho (>k1c. 
Chaiterpal Singh v. Rafaram, /. L. R. 7 AU. 661, 
notwithstanding. In the exorcise of rovisional 
powers it is nut the duty of the High Court to enter 
into tho merits of tho evidence ; it has only to hoc 
whether the requirements of tho law have bron 
duly and properly obeyqd by the Court whono 
order is tho subject of revision, and whether the 
irregularity as to failuro or exercise of jurisdiction 
is such as to justify interference with the order. 
Muhammad Husain v. Ajuhdia Pbasad 

I.L.B.10AlL4e7 

119. - Pauper suit^ 
Costs of jdaintiff-^Righi o/ appeal^Decree omit- 
ting to order plaifUiff to pay CouH-tees^Pmm 
of CdUector to apply under the extramdinary juris- 
diction of High Court-^Amendment of decree. 
Tho plaintiff's suit in formA pauperis was rejected 
by the Subordinate Judge. The decree, however, 
omitted to order the recovery from the plaintiff of 
the ^urtpfees payable in the plaint. Tho Oolloctor 
applied to the High Cburt under its oxtmocdinaiy 
jurisdiction for the rectification of tho doereo. It 
was contended that, as the omission might have 
been remedied by an appeal or on review, tho Col- 
lector could not apply under the extr^rdinaiy 
jurisdiction of the Crart Hdd, on the authority 
of Cclleetm of Ratnagiri v. Janardan, I. L R. 
6 Bom. 690, that no appeal by Government would 
lie in tho case, and tiuit in the exercise of tho 
extraordinaiy jurisdiction, the High Court would 
rectify the dscree by directing the plaintiff to pay 

I the costs of Govommont Colleotor of Kanaba 
V. Rambhat . L li. B. 18 Bom. 484 

I 180. Civil Procedure 

' Code, ss. 494, 688~~Appeal against order fm issue 
of notice under s. 494~^Revision hy High Court of 
an order purporting to he made on appeal from suck 
an order, A petition praying for a tompoia^ 
injunction in a suit was prosonted by the plaintiff 
in a subordinate Court. The Judge refused to 
pass orders on it without hearing the d^ndants, 
and ordered notice to issue to them. Tho plaintiff 
appealed to the District Jud^ who granted 
tho injunction myed for. Hud, that no 
lay from the sunorainate Court, and that the Dis- 
triet JudM had purported to exereiae a jniiidiotion 
not vested in him by law. Luu o. Lun 

LL.B.i8iud.iaa 

ISL OMPfocedm 

Code; s. 269--Ofdm on appmd affirming order 
granting appiieation for remem of fndgme^ 
The High Court will not, in the exerolHem its 
rovisional powers under a 622 of the Code, inte^e 
with an order disinisaing an appeal fipom an oiw 
under a 629. inasmuoh as thm is a remedy by 
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wsy of appeal from the final decree at the le- 
hearing. Gopal Das v. Aim Khan 

1. li. B. 11 All 888 


188. 


Pauper suit — 


Judge apjdging to suit a course of inquiry not 
ayylicdblo^ml Procedure Code, 1882, ss. 407p 
822. Where the Judge in the Court bokiw in 
making an inquiry under cL (e) of a 407 of the Civil 
Rrocedure Codo found that the applicant was a 
fiaupor, but having addresacd hiniHelf to the 
ineritB of tlm cose, to t^ rights of parties and to 
matters which wore entirely foreign to the enquiry 
that he had to moke, rejected the'applioation upon 
the ground that the allegations of the petitioner 
did not show a right to sue : — Held, that the High 
(burl could interfere under a 622. Civil Proe«Hlure 
Codo, inasmnoh as the Judge of the lower Court 
applied a course of enquiry to the matter ho hod 
to investigate under a 407. Civil Procedure Codo, 
which was not applicable to it» and he thereby 
failed to apply to the matter a course of oncpiiry 
which was applicable ; and that upon the allegations 
oontainod in the plaint there was nothing to 
show that the petitioner had no right to sue 
within the meaning of a 407, Civil Procedure 
Coile. MtUhumnalh Sarkar v. Vmejih Chunder^ 
Sarkof, 1 0. W. N. 626; Amir Hassan Khan v. 
8heo Baksh Singh, I. L, R. 11 Calc. 6 ; Sew Bux 
Bogla V. Shih Chander Sen, 1. L. R. 13 Cak. 226 ; 
Bahim Bux y. Nundo Lai Chssami, 1, L. R. 14 
Cak. 321 ; Ja^ndhu Pattuek o. JodAu Chose, 
I. L. R, 16 Cak. 47 ; and Birj Mohun Thakur v. 
Rai Umanaih Chowdhury, I. L. R. 20 Cak. 8, 
referred to and explained. Dxno Das v Ram 
CuARAN Das GHSLr.A • , 8 0. W.B.AVA 

188. Ciud Procedure 

Co^ {Act XIV of 1882), s. 412 — Dismissal of 
enit in formd paujuris without trial^Liabiliiy of 
jdttiniifl for Caurt^fee. A plaintiff who sues in formd 
pauperis is liable to pay the stamp duty if his suit 
IS dismissed without trial; and where in such a 
case the Judge decided that the plaintiff was not 
nable for the Court-fees, it w'as held that he 
had by misconstruing a 412 of the Code failed to 
exercise a jurisdiction yested in him by law ; 
hiB order was rectified under a 622, Collector 
V izAQAPATAM a Abdul Kharim 

I. L. B. 81 Had. 118 

, Landkfd and 

fcrreiU. In . Miit in . SiimII 
^urt for rent duo in respect of two pieces of land, 
the Court passed a decree in &your of the plaintiff. 
I ho defendant preferred a petition to the High 
under the CSyff Fkooedure Gbde, a 622, 
Which came on for hearing before one Judga He 
l^eld that the Small Gause Court had foiled to give 
ffwt to a former deeree between the parties in 
Rsp^ of one piece of land, and mode an order 
rti^ng the decree as to that» and calling for a 
"port of what was due on the other pieoe of 
VOL. ▼. 
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land. The plaintiff pndorrrd an appeal under 
the Letters Patent, cl. 16. Held, that, oven if 
the Subordinate Judge hod failed to give effect 
to the previous deeree, the error was not such 
as to giyo the Court jurisdiotion to roviso his pro- 
ceedings under the Civil Pniceduni Code, s. 622. 
Vahanoamudi V. Ramasahi 

I.li,B. 14 Mad. 408 

188. Reciaion. powers 

of High Court in^urisdiction, ivani of, by lower 
Court. Unless the facts from which wont of juris- 
diction on tho part of a subordinate C.?ourt may bo 
inferred are |iatcnt upon the fneo of tho record, 
the High Court will not interfere in revision. MiiiB 
Ali SiiAn V. Muhammad Husen 

I. L, B. 14 Ali. 418 

180. - Transfer of Pro- 

perty Act {IV of 1882), s, 87, Order under— Right 
of appeal. An order under a 87 of Act IV of 1882 
extending the time for imyrnent of the mortgage- 
money by a mortgagor is a docroo ’* wilhin the 
meaning of sa 2 and 244 of the Code of Civil Pro- 
cedure, 1882, and since an appeal lies from it; 
no application will lie iinckT a 622 of tho Codo for 
revision of such order. Rahim a v. Nepal 11 ai 

I. L. B. 14 Ail 680 

Su Kbdabnath V. Laui Sahai 

L L. B. 18 All. 61 

187. Order made 

without jurisdicion— Order cancelling snk in exe- 
cution of deeree under s. 308, Code of Civil Proce- 
dure — Appeal. A pefHOii who hod attached a 
decree and obtained leave to bid at the sale of 
land ordered to be sold in execution, and to have 
tho purchase-money and tho amount duo under 
tho decree set off against each other, became the 
purchaw»r for a sum less than the amount due under 
the decree. Tho Court mode an order under 
the Civil Procedure Code, a 308, cancelling the 
sale and ordering a re-sale on the ground that the 
purchaser hod not imid the full amount due on his 
purchase within the time limited. Tho piirchaMcs 
preferred a revision petition under the Civil Pro- 
cedure Codo, a 622. Held, that tho petitioner 
was the representative of tho decree-holder within 
the meaning of tho Civil Procedure Code, a 244, 
and might have preferred an appeal agaiiist tho 
order sought to be revised ; and that therefore 
the petition for division was not maintainable, 
although, under tho circnmBtances above stated, 
the Court had. no jurisdiction to make an orrlcr 
under the Civil Aoi^dure Code, a 308. Sab 
Man Mull «l Kahaoasabapathi ^ ^ 

I. Ii. B. 10 Mad. 80 

188, Erroneous de- 
cision wUh jurisiicthnSuceession Cerlifkats Ad 
{Vll of 1889), s. 4. A person applied for leave to 
sue tn formd pauperis to recover assets forming 
port of the estate of a deceased person. Mia 
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application wan Oismimed on the ground that he 
producofl no oertiflcato under Act VI 1 of 1880. 
Hdd^ that the application was wrongly diamisBod ; 
and that tho High Court had jiiriadiction to 
interfere on revision under the Civil Procedure 
Code, a 622. Kammathi v, Manoappa. 

LL.R.10Mad.454 


ise. 


. Order aU/omng 


wUhdrawal of euU—CivU Procedure Code. a. 373— 
BeoUitm. A Subordinate Judge, in granting the 
application of a plain till before him for permission 
to withdraw with leave to file a fresh suit in the 
same matter, made an order as to costs in favour 
of the defendants in the following terms : ** As 
the case has not boon contested to the bitter end, 
half the pleader’s foes are allowed and tho process 
expenses, etc., incurred in tho case, except those 
already refused to ihe defendants. For travelling 
and incidental expenses defendants to put in a bill 
in one week, this to bo subject to tho decision 
of the Court after hearing both parties. The 
application under a. 373 of the Code of Civil Pro- 
orauro is granted with leave to tho plaintiff to bring 
a fresh suit for the same matter. Cost allowed 
to defendants as abL<ve." ifsM, that tho order 
under s. 373 of tho Code of Civil Procedure was 
an order liable to revision, as it was not open to 
appeal Kediam Singh v. Ldtkraj SingK L L. R. 
6 AU. 21U referred to. Diok e. Dick 

LL. a 15 All. 168 

180. Order refuaing 

to diaeharge aurety for inadlveni jndgmenUddbtor 
^ivQ Procedure Coda^ aa, 336^ 344— Appeal 
One B M became surety under s. 336 of the Code 
of Civil Procedure on behdf of one GR, a judgment* 
debtor, to the effect that 0 B would appear before 
the Court when called on and would within one 
month file an application to be doolated an insol- 
vent. G R did BO apply, but, on the surety’s asking 
the Court to declare him'diaohargod of bis liability, 
the Court refused to do so. EeU, that the surety’s 
liability was discharged l^the judgment-debtor 
applying to be made an insolvent, and that the 
order rmsing to discharge him was not appealable, 
and was therefore open to revision under a 622 
of the Code. Banna Mal v. Jamna Das 

I.L.B.16 A11.183 


18L 


JTranafer of 
auhordinate Court 


auecuHoU'proeaadiHga from one 
lo another— Diacretion of Oourl The High Courts 
will notin its extraordinary jurisdiotion intOTfere,' 
except under circumstaoees of a very special 
nature, with the discretion of a Judge who has 
transferred exeention-prooeedings under a decree 
from one snbordinate Court to another. Kbishna 
V xLJi Mabwadi a Bbav ICansabam 

L L.B.18Bom.61 

Jud^ of Smatt 


Court emneoudy treaUng d^eUoe aervko 
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of anmnuma aa good—Materiai wregularity. Where 
a Judge of tho Small Cause Court, Bombay, treated 
the delivery of a summons by post to a person who 
was not shown to be tho defen^nt as good service 
and had passed a decree against the defendant, 
ho was hM to have acted with material irregu- 
larity, and the High Court reversed his decree 
in the exercise of their powers under s. 622 of tho 
Civil Procedure Code. Jagannath Bbakhbuau 
e. Sassoon I. Ii. R. 18 Bom. 808 

183 . — Dedaiononun- 

atamped hundia. Where a Judge acted on hundis 
which were unstamped and therefore inadmissible 
in evidence, the High Court sot aside his deoiaion 
under s. 622 of the Civil Procedure Code. Guxs- 

BASAPA V. LAXSUUAN RaMCHANDRA 

L la. R. 18 Bom. 888 

184. Dcciakn on ta- 

admiaaihte evidence. A decision taking into con- 
sideration as evidence an unregistered lease was set 
aside under s. 622. Gubunatb Shbiniyas Dbsai 
V. Cbbnbasappa • . I. Ii. Ri 18 Bom. 746 

186. — — Oonatruction of 
document. The fact that a Court has misunderstood 
the e^t of a document in evidence does not 
constitute a ground upon which the High Court 
can interfere in revision under s. 622 of the Code 
of Civil Procedure. Dasbaxh Rai v. SuBoonr Rai 

I.li.R.l6AU.39 

188. Attouning objec- 

tion to application in execution of decree by peraon 
net party to decree— Failure of exerdH of juriadie 
tion verted by hw—Jkcru againat wrong peraon eta 
repreaentative. A person not a party to a suit is 
not entitled to object to the issue of an order for 
execution of the decree. A Judge having at the in- 
stance of a person not a party to a suit refused to 
pass an order for the execution of decree on the 
judgment-creditor’s application. Seldt that in 
omitting to make such an order tho Judge failed to 
exercise a jurisdiction vested in him by law, an d 
that BL 622 of the Civil Procedure Code (Act XIV 
of 1882) was therefore applicable. NATBvra^ 
Mulchand V, Nana Babu a. la & 18 Bom. 464 


187. - - of 

ippedl “ for default of proaeewtion,” appeUaid and 
iia pteadera being preaenl—Befuaal to fdnalale 
ipped— Civil Procedure Code, 1382^ aa. 666 » 
\58— ^Append from order refecting appeal A 
appeal was being heard before a Subordinate Jn^e, 
iHe appellant and two jdeadere on his behalf 
iresent During the argument one of m 
m called away to another Oonrt and remaM 
absent, and, as neither the other 
ppellant was in a position to oonliunethe sjg- 


M. 
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roinstate the appeal was lejectod The appellant 
appealed under a 688 to the High Court against 
the order under a 668. //«M, that no such appeal 
by, as the onler in question could not have Ux*n 
ma^ under a 666. But the appelbiit was allowed 
t4i apply in revision under a 622 against the order 
und^ a 666, and upon that application it was held 
that the Court below had acted iUcgally and with 
material irregubrity in dismissing the appeal 
for default under a 666. Jawaiiir Singh v. 
Djbbi Singh . . L L. B. 18 All. 119 


188. 


Diaar^Um of 


C<mH in eaerminp nviawnal powera—CivU Proce- 
dure Cede, M. 623 ei aeg. — Beuiew of juilgmenl 
graniei on ground nol allowed by a, 629. A Munsif 
granted a review of judgment on a ground which 
was no ground in bw for granting a review, but 
his order in review had the effect of making the 
df'oroc in the suit a right decree instead of a wrong 
decree. The District Judge allowed an appeal 
fnim that order on grounds which, having reganl 
to a 629 of the Code of Civil Procedure, were not 
• 0 {)en to him. On an application for revbion of 
the Judge’s appellate or&r, it was KM that the 
proper course was to set aside only the District 
Judy’s order and to leave standing the order ’of 
the Munsif mnting a review of judgment, which 
order, thoiign wrong in principle, was, it appeared, 
right in its results. Abdul Sadiq v. Abdul 
Auz . . . . 1.II.B.81A1L158 

188. — — .. Ijtnd Aegui- 

eition Act (X of 1870], aa. 3, 24, and 23 — Exerciae 
of jicfMdtcftofi by Judge under the Aeb^** Material 
irregularity *'^Miatake in regard to toe principle 
of adculatian of the value of toe hind acquired. If 
a Judge and assessors, sitting to determine the 
amount of compensation to bo awiwdod for bnd 
BO(|airod under the Land Acquisition Act of 
1870, have refused to take into corndderation 
any of the matters prescribed by s. 24 of that 
Act, or have improper^ taken into consi- 
deration any of the matters prohibited 
by ri. 26 ^ercof, rach procedure would amount to 
^terial irregularity in the ozerciso of their juris- 
diction, and would justify tho intervention of the 
High Court under s. 622 of tho Code of Civil Pro- 
cedure. Having regard to the definition of ••bnd” 
^ntained in s. 3 of Act X of 1876, there is nothing 
lUegal in a Judge taking into account the value 
af worluof the bnd mich make it suitable 
tor a salt factory ; and oven if, in making hb csti- 
nate of the market value of llie bnd, ho took 
wte consideration the price paid for neighbouring 
*nd was in error in so doing, hb mbtalm 
only one concerning tho principles of 
wums, and not an irregularity in tho ezercbe 
«»J«nidteaoiL Joans » W6a 

I li. B, 17 Had. 871 

Power to eoB 

l» Notrt ^ OMM Mt appeakOle to High Ooiwt— 


4- CIVIL PROCEDURE CODE, 1882, & 82R 
— oonfd. 


When a Court can be aaid ••to have acted in iAe 
ezerciae of ita juriadieiim illegally or with material 
irr^ularity," A District Judge disposed of some 
suite on a point taken by himself on appeal, without 
affording tho parties an opportunity of proving 
what was necessary to meet tho point, and ad- 
mitted other appeals after they had become time- 
barrod. Hdd, by tho majority of tho Full Bench, 
that whore a Subordinate Court', lutving applied 
its mind to a question of bw or promliiro, arrives 
at an erroneous docision, such decision is not by 
itself any ground for tho exi^reiso by a High Court 
of tho powers given by s. 622 of the Code of Civil 
Procedure. Amir Haaann Khan v. 8he.o Bakah 
Singh, /. L. B. 11 Calc. 6, followed. Held, further, 
(Best and Davis, JJ., dissetiting), that tho case 
contempbttfd by tho words ••act .... 
illegally or with material irregubrity ” in s. 622 of 
the Code of Civil Procedure is that of a perverse 
decision on a question of bw or procedure, a 
decision being jiorverse where it b a conscious 
departure from some rub of law or procedure. Per 
Best, J. — ^Tho words in question of s. 622 of the 
Code are applicable to illegalities or irregularities 
which are the n^sult merely of ignorance of bw 
or carelessness, and the disposal of a suit on a 
point taken by tho Court itself on appeal without 
affording tho parties an opiiortunity of proving 
! what b noceasary to moot the point, is an irregular- 
; ity in iirocodurc within tho meaning of s. 622 ; and 
that the inadvertent admission of an appeal that is 
I time-barred b an illegality in procediirn within tho 
I meaning of that section. Per Davies, J . — Tho 
. clause of s. 622 in question is applieabb only to 
! errors of procedure; and it is not in every case 
; that tho High Court would, in tho exeri'iso of the 
; discretionary power granted it by tho section, 
; interfere in revision. Tho interference would bo 
; confined to cases whore the illegality or irregubrity 
; was such as had occasioned or might occasion 
. a substantial failure of justice, as in the present 
case. Kbibtamma Naidu v. Chapa Naidu 

I.L.B.17Mad. 410 

14L Error of proee- 

; duro—Mode of applying powera of auperintendenee 
! of Court under a. 622. Tho woi^s ••acting 
j with material irregularity ” in tho thinl clause of 
8. 622, Civil Froc^ure Code, imply only tho com- 
I mitting of an error of procedure, but ••acting 
! illegaUy” does not moan tho same thing. The 

• t^'ra ebuso of 8. 622, Civil Pmeedurri &do, b 
I intended to authorise the High Court to interfere 
' and correct gross and palpable errors of sulmrdinate 
j Courts BO as to prevent grave injustice in non- 

• appeabbb cases,' and tho question whether any 

• ease comes under tho obuse has to be determined 
- with zeterenoo to the grossness and palpabbnM 

of the error complaint of, and to the gravite 
of the injnstioo resulting from it Kriatamma Nawm 
! V. Chapa Naidu, /. L. B. 17 Mad. 410, dissented 
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from. Amir HaaMn Khan v. Shea Bakah Singh, 
L L. R, 11 Calc. 6, explained. Buaowan Rama- 
MUJ Das V . Khbttsr Momi Dassi 

1 O. W. W. 017 

14B. ' Sueeeaaian Car^ 

ii/kaU Ad {VII of 18h9), a. 9— Order graniing 
eeriifkait on the apjdicani'a furnishing security — 
Diacrdion of Court, The widow of a docoai^ 
pecBon having applied for a cortidcato under 
the SuccsoBsion Certi6cate Act (VII of 1889), the 
Judge ordered the certificate to iuue on the ap- 
plicant’s fumiBhing Bocurity under b. 9 of the Act. 
Hdd, that such an order waB within the discrotion 
of the Judge, and there being shown to bo nothing 
improper in the exercise by the Judge of his juris- 
diction, the Court refuaed to interfere to set the 
order for security aside. Mhahabhai v. Vithoba 
Khandappa QvXbe, 7 Bom. Ap. 26, referred to. 
Bai Divxobs V . Lalchakd Jivandas 

1. L. B. 19 Bom. 790 


148. Decision of Ap- 

peBatc Court aa to juriadkiion of lower Courts 
Reversal of order rejeding plaint. Where a Court 
of first instance having ordicrod a plaint presented 
to it to be returned to the proper Court under 
b.6 7, cl. (a), Civil Procedure Code, the Coori of 
Appeal, acting under s. 688, cl. (6), Civil 
Procedure Code, set aside such or^r and 
directed the ori^nal Court to hear the cause : — 
Held, that the High Court hod no jurisdic- 
tion to interfere with such appellate order 
under s. 622, Civil Procedure Code, for it 
.eould not be said that the lower Appellate Court 
acted in the exordse of its jurisdiction illegally 
or with material irrc^larl^ simplv because its 
decision as to the jurisdiction of the first Court 
to entertain the suit was erroneous in law. Amtr 
Haaaan Khan v. Sheo Bakah Singh, I. L. R. 11 
Calc, 6 1 11 I, A. 237; Birj Mohan Thaler v. 
Bay Cma Nath Chowdhry, I, L, R. 20 Calc. 8: 
19 /. A, 154 ; Jugchundhu Pattuck v. Jadu Chose, 
1. L. R. IS Calc. 47 ; and Kriatamma v, CAapa 
Naidu, I. L. R. 17 Mad. 410, referred ta Hdd, 
par Banbrjxs, J.— The scope of the third clause 
of s. 622, Civil Procedure Code, is not limited 
merely to cases of material irregularity of proce- 
dure, for the third clause not only rofen to cases, 
where a Court has acted with material irregularity 
but also to those in whiohit has acted illegally. 
The clause is evident^ intended to authorise the 
High Courts to interfere and correct gross and 
palpabte error of subordinate Courts, so as 
to prevent grave injustice in non-appealable cases. 
Shagwan Bamanuf v. Kheder Mont Dassi, I. 0, 
W. N. 617, referred to. Auitf Easaem Khan 
T. Sheo Bakah, I. L. R. 11 Code. 6, explained 
EfMtomma Naidu v. Chapa Naidu, L L. R. 17 
Mod. 410, disapproved. Matbuba Nath Sarkab 
T. UmsR Crahdba Sabkab . 1 0. W. BT. 096 


144 , - SffQf 

iribuJlioK of proceeds of aaU in execution of deeree- 
— Civil Procedure Code {Ad XIV of 1882), a. 295 
— Juriadidion-^Powera of reviaion by High Court. 
An application by a decree-holder under s. 296* 
for rateable distribution was refused by the Judge 
in the lower 0>urt on the grounds (i) that the decree 
was not a bond fide one ; (ii) that the deoree in 
favour of the [ictitioner, which was sent down 
by the High Court I6r execution to his 
Court, was sent down by the High Court with 
direction merely to hold under attachment ^ 
property of the judgment-debtor, but not to 
proceed to sell the property until further 
instructions were received, and the petitioner 
could not bo regarded as one who had applied, 
for execution of decree within tho moaning of 
H. 296; and (iii) that tho petitioner had not 
obtaineid satisfaction of her decree in whole or in. 
part of any of tho other districts to which her dcoiee 
had been simultaneously sent for execution. Held, 
per Maclian, C.J,, that, as the Court below 
had jurisdiction under a. 296, Civil Procedure Code,, 
to divide tho assets, and if, with a view to the 
division of assets, ho had ma^ a mistake in tho 


principle upon which they ought to have boon 
divided, siich an error was one of law merely,, 
and not subject to review under s. 622, Civil Pro- 
oedure Code. Hdd, further, that a mere mistake 
in law by a lower Court does not bring a case 
under a 622, Civil Procoduro Codei Amir Haaaan 
Khan v. Sheo Bakah Singh, I. L. R. 11 Calc. 6, 
folbwod. Birj Mohun Thakur v. Rai Uma Nalhr 
Chowdhry, I. L. R. 20 Calc. 8, referred to. Held, 
per Banbujxi, J., that the third claw of a 628, 
viz.,” acted illegally or with material irregularity,” 
is not limited to coses of procedure only, liiis 
clause is intended to empower the High Court 
to interfere in non-appealablo coses with orders or 
decisions of lower (burts where tho orders or 
decisions are vitiated by an error which is so gross 
and palpable, and which has led to injustice 
BO grave and manifest that it is desirabk that 
the High Court should interfere with them. Bdd^ 
that> assuming that the lower Court had no jui^- 
diction to enter into the question of the bond fii^ 
of tho decree, tho order of the lower Court might 
stand upon the other two grounds, for the error, 
if any, does not come within the scope of this 
and ^ving regard to the fact that a 296, CM 
Procedure Oode^ provides a remedy by a 
suit, the case is not one which, so for as the dedsM 
rests upon the second and Hiird reasons, can be 
said to come within the scope of the third clause 
of a 622, Civil Procedure Code, dmir Haaaan 
Om r. She. Bahh aing, I. L. B.J1 ^ *; 
oxtMtuid. Badami Kow t. ZMw Bait * 
8 AO. in, dtownted fcom. Eridamma Ba^ 
r. Chapa SaiaatJ. L. B., It Mod. 

Baohv Nash Ovjbati «. Sit S!^SS» 
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145. Procedure ! 

Code, e. 283-^High Court's powers of revision-- 
Hmidy hy suit. Tho High Court will not oxorciKo 
its revisioDAl jurisdiction bo long as thcro is any 
other remedy open to tho applicant Where a 
Siibordinato Judge disallowed an application for 
tho release of certain propiTty which had hinsn 
Attached before jadgment: -JIcU, that, there 
being a remedy by suit under h. 283 of the Code 
of (^vil ProccdtiTo, the High Court should not 
interfere with such order in revision. Jiiiaehan v. 
Vdnppan, I. L. R. H Mad. 484; *SAfo Prasad 
Singh V. Kastura Kunr^ /. h. R. 10 All. 119; 
and Qopal Das v. Alaf Khan, I. L. R. 11 All. 
383, referred to. Guise t>. Jaiskaj 

LIi.R.16 A1L406 

148. Exercise of 

power of High Court under s. 622 of the Civil Pro- 
tednre Code, 1882, where there is no appeal — Order 
refusing to wake person ^rly to oppose probate. 
Whore a Hindu died leaving a widow, and also a 
daughter (who alleged collusion between tho widow 
and one of the exocuiors applying for probate 
of an alleged will), the daughter was held to have 
suflScient interest to entitle her to bo made a party 
to tho application and to opposi* the grant of 
probate ; and tho Judge having nsfused to make her 
a party, tho Court finding that no aptx'al lay fn»m 
that order, thought it a proper c;a 80 for tho exercise 
of its ])ower under s. 622 of the Civil Procedure 
Code, and remanded tho case for trial as a cc'ntestod 
application. Kubttiiamoni Dasi v. Shyama 
CiiuuN Kumdu . 1, li. B. 81 Galo. 688 

147. Order refusing 

to amend a derieal error tn the form of probate — 
Probate and Administration Act {V of 1881), s. 86 
•—Succession Act (X of 1885), s. 263. Where thcro 
was a clerical error in the form of probate granted 
and the Judicial Commissioner refused to amend , 
it on the ground that tho probate was sranted ' 
by his predecessor, it was held that, thougn there 
was no appeal from such an order either under . 
a 20 of the P^bate and Administration Act 
(V of 1881) or 8.263 of tho Succession Act (X of j 
1865), yet tho High Court might deal with the j 
case under a 622 of the Civil Proceduro Code, and i 
set asido the order. Kheliranumi Dasi v. Shyama ; 
Chum Kundu, I. L. R. 21 Calc. 539, followed. ; 
Gebihdba Kumab Dab Gupta v. Ra jbbwabi Boy. 

I,Ii.B.a7Calo.5 j 

148. Exercise of revi- | 

cional powers when there UMS remedy by separate suit > 
•-^Bight of iuitr— Executing Court ddivering posses- ! 
^ of property not specified in sale-eertifieate. ! 
In execution of a docroe against several joint j 
judgment-debtors, certain immoveable property ■ 
was poolaimcd for sale. The sale proclamation ; 
-mcribed the properte as so many biswas and 
^^■nsiB in certain viuAgeB amounting to a certain j 
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area. The judgment-debtors possessed property 
in those villagiw over and above that sought 
to bo sold. The pru|icrty as above descrilxxl 
was sold, and ciTtificalifs of sale were granted 
which in terms fiillowiKl tho doscriTilion contained 
in the proclamation of sale. The dccrcu-holder 
piin;hai^ tho property so sold and applied for 
possession ther(H)f, but in their application they 
inserted a detail of tho siHwitic shants of property 
j hold by tho several jiidginoni-debtors over which 
I they prayed for |M>HM('.Hsion. Tho Court i»xeeuting 
; tho deeriH) wont into the quostiun of the speoi- 
! fication of shares and ordiiTixi possossion to be 
delivered over c'crtaiii speteifie. shares of the 
several judgment-debtors. Held, that, uiidcT 
tho oiritumstanires desoribed above, tho High 
Cuui*t would interfere in revision under s. 622 
of tho Code of Civil Proceduro, although it was 
possible that tho matters e4)tiiplaiiu*d of might 
lie grounds for a suparato suit. Ouisc v. Jaisraj, 
/. L. R. 15 AU. 405; Copal Dts v. Alaf Khan, 
I. L. R. 11 AU. 383 ; ami Prossnno Kumar Sanyal 
V. Kali Das Saw;id, I. U R. 19 Calt. 663, nduri^ 
to. GhULAM ShABBIB V. DwAUKA PllAflAD 

I. L. R. 18 All 168 

148. — Decision as to 

admissibility of document— -Error in law. Per 
Farkan, C.J . — When Coiirls in tho oxerciso of 
thfur judicial functions decide that a document 
is inadmissible in ovidiuino, having oxereistHl their 
judgment upon the questions of its admissibility 
or inadmissibility, we have no jurisdiction to in- 
terfere in the matter under s. 622. What tho Courts 
do in such a case, assuming the document tendorod 
to bo erroneously .re joetixl, is to make a niistakiB 
upon a question of law, and it does not 
apfjcar to me to be material whether tho mistake 
in law is made during tho hearing of tho ease 
or in tho final decision. A mere error in law is 
not, I think, an illegality or a material irregulari- 
ty within tho moaning of s. 022 of the Code. 
Madhabiiat Ganbsufant Dyb V. Gulabbhai 
Laxabuai . 1. Ii. B. 88 Bom, 177 

150, Revision. 

Powers of— Stamp Act (i of 1879), s. 34, sub-s. (J). 
A certain document, although unslampod, was 
admitted in evidonoe by tho first Coiirk U[K>n 
amieal the Subordinate Judge refused to admit 
the document in evidence, on the ground that 
it was unstamped, and on the ineriia reversed 
tile judgment of the first Court and dismissed 
the Buitw Tho plaintiif moved tho High Court 
under b. 082, Civil Procedure Code, on t£i ground 
that, under a 34, sub-a (J), of the Stamp Act, 
the dooumont, although nnstamfjod, was ad- 
missible in the lower Appellate Court, inasmuch 
as the first Court admitted the sama Held, 
Maclean, C.J., that a 622, Civil Procedure Cbde, 
656. not apply. That an error of law does not 
amount to acting, in the exercise of jurisdiction. 
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illegally or with material irregDlarity within the 
meaning of a 622, Civil Froc^uro Code. Amir 
Hauan Khan v. Shno Bakah Singhs L L, JL 11 
Coir. Of reliod upon. Mathura Nath Sarhar v. 
Unua Chandra Sarhar, 1 C. W. N. 626; Mohuni 
Ehagwan Bamanuj Daa v. KhetUir Moni Daaai, 1 
C. W. N. 617, referred to. Held by Banebjex, J., 
that the error of the lower Appellate Court in 
rejecting the document, admitted by the first 
Court, as not stamped, in contravention of a 34 
of Act 1 of 1870, comes within that part of a 622, 
Civil Procedure Code, which speaks of a Court’s 
acting with material irregularity in the exercise 
of its jurisdiction. That the rejection of the 
document is moro in the nature of a mate- 
rially irregular act than an erroneous decision 
on a ix>int of law. The case of Amir Hasaan Khan 
T. Shea Bakah Singh, /. L. B. 11 Calc. 6, must 
be taken to have settled that it is not every error 
of law that will come within the scope of a 622, 
Civil Procedure Code, but it does not follow that 
no error of law, unless it is also an error of jurisdic- 
tion, can come within the operation of that section. 
That the error in this case was gross and palpable, 
and it was likely to have led to injustici\ Amir 
Haaaan Khan v. Shea Bakah Singh, /. L. H. 11 
Cdk. 6, explained. Mohuni Bhagvan Bamanuj 
Daa v. KhaBer Moni Daaai, 1 C. W. N. 617; 
Malhurn Naih Sarkar v. Umea Chandra Sarkar, 
1 C. W. N. 626; and Baghu Naih Oujraii v. Bai 
Chatraput Singh, 1 C. W. N. 633, referred to. 
Ehat Mokdul V. Balobam Dey 

8 O. W. K. 681 

161. . - Civil Proeedura 

Coda {Act XIV of 1882), a, 108 — Kx parla decree, 
adding aaide, affect of, aa againat eoniealing defend- 
ania who preferred appeal-^ uriadieiion of a 
Court to aet aaide, under a. 108, Civil Procedure 
Code, decree of a auperior Court. Plaintiff Inought 
a suit against defendants 1 and 2 for declaration 
of title to, and for khas possession of, certain! and 
.agpdnst tlie other defendants. ITie suit was con- 
teeM by defendants 1 and 2 only, and jdaintiff 
obtained a decree. Defendants 1 and 2 preferred 
an appeal to the Subordinate Judge’s Cburt and 
a second appeal to the High Courts with the result 
that the juwnent of the first Court was upheld ; 
the other defendants, who were no parties to 
the appeal, applied to sot aside the ex parte decree ; 
the Hunsif ordered that "the ex parla decree be 
set aside and the original regular suit be restored." 

a later order defendants 1 and 2 were aUow^ 
to defend the suit ds novo and to file ftesh defences. 
Hdd, that the Munsif had no jurisdiction to set 
aside the decree as against defendants 1 and 2, 
which was not an ex porta decree and was not a 
decree of his Court, but that of a superior Court ; 
and that the High Court had jurisdiction, under 
s. 6229 Civil nDocedure Code, to set aside the order 
of the Munrif. That a 108, Civil Frocedure Code, 
oontemplates the case of a Court setting aside 
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its own deoroo and not that of another and a higher 
tribunal. Mohamad HamiduUa v. Johuranneaaa 
Bdn, I. L. B. 26 Calc. 165, distinguished. Mono- 
MOHiNi CHownnuEAEi V. Nara Narayan Roy 
C nowDHiiY . .4 0. W. N.468 

168. — Arbitration— Aicofd— 

Setting aaide an award on ground of miacondveh-^ 
Civil Procedure Code (Act XIV of 1882), aa. 621 
and 622— Pmcffce— Procedure. Where an award, 
made under Chapter XXX VI 1 of the Civil Procedure 
Code (Act XIV of 1882), on a reference to arbi- 
tration in the course of a suit, is set aside on the 
C^und of the arbiiator’s misconduct, the order set- 
ting aside the award is not subject to revision under 
a 622 of the Civil I’roceduro Code. It is an in- 
terlocutory order, and may bo a ground of appeal, 
against the docrco passed in that suit Damodab 
Trimdax Dilibap V. RAonuNATn IIari (1902) 

Lli.B,aeBom.661 

158. Oounael and oUant— iSfvii 

hy dieni to recover feea paid to counael — Couaa o/' 
aciion—Staiua of a barriaier practiaing aa an ad- 
vocate in the High Court for the North- Weatem Pro- 
vincea—Bepiaion. A client who had paid a foe 
to a barrister tof jirofcssional services, which in 
fact were not rendered, sued the bcurister in 
Court of a Munsif, claiming a refund of the 
fee paid. Tho Munsif dismissed the suit, holding 
that such a suit could not lie. On appeal, tho 
District Judge hold that the suit would lie, and 
gave tho plaintiff a decree. Against this decision 
the defendant applied in revision to the High Court 
Held by Stanley, CJ„ and Blair, J. {diaaenliente 
Banerji, J.), that the High Court was competent 
to interfere, in the exorcise of its revisional; 
jurisdiotiou. Amir Haaaan Khan v. Sheo Bakah 
Singh, /. L. B. 11 Calc. 6, distinguished. 
Jugdbundhu PaUuek v. Jadu Ohoae Alkuahi, 1. L. B. 
15 Calc. 47 ; Maniaha Eradi v. Siyedi Koya, I. L. 
B. 11 Mad. 230; and Chenbaaada v. Lakahman- 
Bamchandra, I. L. B. 18 Bom. 369, roferred to 
Stanley, C.J. Hdd, ^ Bansbji, J., that 
the implication for revision profened the 
defenmt could not be entertained under a 622 of 
the Code of Civil Procedure. Amir Haaaan 
Khan v. Sheo Bakah Singh, I. L, JR. 11 Calc, 6; 
Magni Bam v. Jtuia Lai, I. L. B. 7 AIL 336; 
Badami Knar v. Dinu Bai I. L. B.3AU, 111! 
EnatMoudvlY. Bcdaram Dey, 3 0, W. N. 381; 
Sarman Lai v. Khuban, 1. L. R. 17 Att. 499; eoA 
Sundar Singh v. Doru Shankar, 1. L.B. 20 dlL78p 
referred to. Ross Alston v. Pitakbab Das (lOW 
IL.B. 86 AIL 600 


164. Duty of High Court When 

it appears that the Court of first insfauot- 
or of appeaL has exerofsed a jurisdlotloii aw 
vested in it by law, the Hif^ Court u bound to inter- 
im under its revisional 
Cbbttiab V. Obb (1902). X 1* B* 86 Iffno. 1™ 
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155. Order amending a decree 

Procedure Code {Act XIV of 1SS2), 
M, 206, 622, 626 — .4 p 7 i«d— Second appeal — Be- 
view. An or^r under e. 206, Civil ^K^odurc 
C^o, amending a deerw, is not a decree; 
and no appeal lien against fiiioh an order. 
The proper remedy is by an application 
under H. 022, Civil PrcMxduro Code. Svrta v. Congo, 
L L, B. 7 AIL 875, referred to and followed. Joy 
Kiehen Mookherjee v. Alaoor Bohtvman, /. L. B, 6 
Calc, 22, referred to. Bali Prominno Baau v. Lal 
ifahun Qvha, L L, B. 25 Cak. 258, dintingiilHhecL 
Aldul Uayai Khan v. Chuio Kuar, /. L. IL 8 All 
37 ; 7 Mohammad Sutaiman Khan v. Fatima, /. L, 
H, 11 AU. 314, explained. Raohu Nath Choshal 
V. Matakshar Hossain Chowohuby (1000) 

5C. w. ir.ies 

168. Power of High Court— 

--Code of Civil Procedure {Ad XIV of 1882), 
«. SlOA, 622 — “ Exercised a jurisdieiion not 
vested in it by law,'* meaning of — Appeal Wheihifr 
an order under a 310A ia subject to appeal or to 
revision under a 022, Civil Procedure Code, dopenda 
upon the cireumatancea of each particular coae. 
Inhere the purchaser ia the decree-holder himaelf, 
and the question arises between him and the 
judgment-debtor, an appeal lies. * Vhundi Charan 
Mandal v. Banks Behary Lal Mandal, I, L, B. 26 
Calc, 449, followed. IVhere the auction-pun^haser 
is a stranger, & 622, Civil Procedure Code, ia 
applicable. Jogodanund Singh v. Amrila Lal Sircar, 
L L, B. 22 Cak, 767, and Bvngshidhnr Haidar v. 
JMar Nath MondaL 1 C, W, N, 114, followed. 
Where the lower Court sots aside a sale under a. 
310A, Civil Proeeduie Code, in a case to which the 
wetion ia not applicable, the High Court can 
interfere under a. 622, Civil Procedure Code, as the 
01 ^ is not merely an erroneous order but is made 
without jurisdiction. Kkdab Nath Sen v. Uma 
Charan (1900) 6 G. W. H. 57 

157. Bevisitm, High 

Court's power of, without applicatian^Prftpcrty, 
w^gement of, by Court, Under the terms of a. 622, 
Civil Procedure Code, the High Court can deal 
with a case under that section without then 
being any application by any of the partica 061am 
Mahanmad y, Saroda Mohan Maitra, 4 C, 
77. N. 695, approved of. There is no law or 
procedure undw which a Court can, on the 
mere application of the parties interested, take 
over the management of properties belonging 
to an estate, and pass such oidcrs as would place 
them entirely beyond the reach of the judg. 
ment-credfloni of the estate. Pvban Mal v. 
Jakki Pershad Singh (1901) 

I. la B. 28 Gala 680 : 6 G. W. H. 114 

158. Crmindl 

Code {Ad V of 1898), ss. 435, 439^ 
•yMatoibn of High Court, under Crimnial Pro- 
Code, to revUe order aeeordiug eandion 
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which has been granted by a Civil Court, The 
High Court has no jurisdieiion, under sa. 435 and 
439 of the Code of Oiminal l^eedure, to 
revise an order passed by any Court other than a 
Criminal Court under cl. (b) or (r) or aub-a. (/) 
of a 195 of the Code of (Yimiiial Procedure, 
aci'ording sanction to institute a proHc>cu1ion ; 
or an order passed under siib-a. {6) of a. 195 
revoking or n^fiising to revoke a sanction 
which has been given, or granting a sanction 
which has been rerusiMl. It may b(> o|ien to the 
the High Court, iiniler a. 622 of the Code of Civil 
Proceduns to revisit such proiTcdinga of a (.-ivil 
Court, in cases which come within the terms of 
that section, /n re Ciiknnanaooitd (1962) 

26 Had. 189 


159. — ReligiouB Endowments 

Act (XX of 1868), B. 6 — Vacancy in office of 
manjger — Appointment by Civil Cmirb- Juris- 
diction of High Court to entertain petition to 
revise order appointing manager. An order 
made by a Civil (\iurt under the pow'ere 
eonfeired by a. 5 of tint Religious Kiidowmenta 
Act is a judicial adjudieHtion in the matter 
before it, and it is eoiiijieleiit to the High 
Court to entertain a civil revirion |)eii1ion 
against such an onler. (lorALA Ayyar v, Aruna* 
cHALTJiM Chetty (1992) . I. Ij. R. 26 Mad. 85 


160. B. 18 — Unve. to sue. granted on 

applicalion made by unverifial letter anil nrd present 
tot to Court by applicant or plmder — Validittp— Civil 
Procedure Code {Act XI V o/ 1882), ss, 622, 647-^ 
Maintainability of civil revision petition against 
order granting leave passed with material irregularity. 
Applications to District Courts, under a. 18 of the 
Religious Endowments Ae.t, for leave to sue should 
be duly veriiicd, and pn*M*ntefl cither by the appli- 
cant ill person or by his pleader. A grant of such 
leave on an unverified apyilication not presented 
in Court is a material irregulsrity, within the mean- 
ing of B. 622 of the Code of (Mvil Proeeduto, 
and a civil revision jxdilion lies fmm the order 
granting it. Omission to give notice of such an 
application to the person whom it is intended to 
sue docs not of itself reiidf:r the leave, if granted, 
irregular. Venkaiappayya v. Venkatapathi, 1. L, 
B. 24 Mad, 687, approved. Andoo Miyan v. 


Muhammad Daoud Khan (1091) 
I.li.R. 


24 Had. 885 


181. Restriction on High 

Gourt*B JnriBdlctlon. The High Court cannot 
inteifero under s. 622 of thn (k)de unless it is saiisfled 
that the lower Court has ac^ted in the exercise 
of its jurisdiction illegally. Amir Hasson Khan 
y. Shea Baksh Singh, I, L, B, 11 Cak. 6, referred 
ta Kam Charan Sikdab v. Sarat Chuxdkb 


/ 
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168, Right of vakil to appear 

on Original aide— Eic/c IV A, Pan /, Chap. 11, 
of thf. rules of the High Court — Rule 71, Bdchnwb- 
ere' Rules and Orders (fnd Ed.) — Revisumal powers 
of the High Court in its Original jurisdie^ 
liof^Appdlate jurisdiction — Right of vdkU to 
appear on the original side. A vakil has no right 
to appear on the Original side, in an applica- 
tion under s. 682 of the Civil Procedure Code, 
to move against any order of the Presidency 
Small Cause Court Such revisional powers, 
when exercised by the Original side of this Court» 
fall within and form apart of its ordinsiy 
Original civil jurisdiction. Re Afpucation or 
A Vakil or tob Affbllatb Sidr (1903) 

7 0.W.K.848 

lea Small Cause Oourt— Jeris- 

dteftofi — High Courts Power of, to review orders 
passed without jurisdiction tit (he Presideneg 
8tn 'U Cause Court — Bench consisting of the 
Chief Justice and another Judge — Charter Act 
{24 A 2*5 Ftel., c, 104), ss. 14, Id — Registrar 
— Presidency Small Cause Court, jurisdiction of — 
E r. parte decree for defauU— Rides 03, 70, 92, 94 
{framed hy the High Court) under s. 9 of ihe 
Presidency SmaB Cause Courts Act {1 of 1091). 
By virtue of the power conferred under a 14 under 
a. 14 of the Charter Act (24 & 25 Viet, o. 104), the 
Chief JnsMoo, by constituting a Division Court 
eoniiisting of himself and any other Judge of the 
High Courts can deal with applicstions against an 
orlw made by the Presidency Small Cause Court 
Shamsher Af undul v. Oanendra Narain Hitler, 
I. L. R. 29 Cole. 490, explained. The Registrar 
of the Presidency Small Cause Court has no 
Jnrisdietion to entertain an application for new 
trial to sot aside an en parte decree made by 
him for default Haladhar Maiti v. Choytonr a 
Maitt (1003) 

. I. Ii. B. SO Calo. 688 ; b.o, 7 C. W. IT. 647 

104. BaoooBslon — Suceessian {Pro» 

perty Protection) Act {XIX of 1841), ss. 3, 5, 8— 
Appointment of curator — Omissian to take stn'- 
dmwe before making order — WaiU of jnrisdietion — 
Material irregularity. On an application, under 
Act XIX of 1841, to recover possession of the 
properties of a dcoeased laminder by summary 
■ui^ and for the appointment of a curator pending 
the determination of the suit the District Judge 
omitted to examine the complainant or in- 
quire further under s. 8 of the Act but called for 
a report from the Oollootor under a 3, and on receipt 
themf, made an order under a 6 appointing a 
oorator. Held (SoBBAXAirrA Ayvar, J., dis- 
senting), that f^er must bo set aside, under 
a 628 of the Oodo of Civil Proeedura The Judge 
was bound to hold an enquiry under a 8 beforo 
appointing a ourstor under a 5. The provisions 
of a 8 are mandatoiy, and not merely directory. 
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Per Sir Arnold Whitb, C. J.— The Judge acted 
without jurisdiction, or with material irregularity. 
Per Shephard, J.— 'llie Judge acted within Us 
jurisdiction, but with material irregularity. 
Krishnasami Pannikondar V. Muthukrishna 
Pannikondar (1001) I. L, R. 84 Mad. 804 

166. - - Order dlreoting prosoou- 

tioiL, made by a Munaif— Eevisioa— Juris- 
dietion of the Criminal Bench to interfere — 
Civil Procedure Code {Act XIV of 1002), s. 622, 
The Criminal Bench of the High Court has no 
authority to intorfero under e. 439, with the 
procoodings of a Munsif taken under a 470. The 
Civil Bench should bo moved under a 022 of the 
Civil Procedure Code. Eranholi Athan v. King^ 
Emperor, 1. L. R. 26 Mad. 90 ; In re Chennnngoud, 
I. L. R. 26 Mad. 190, followed. Kali Prosad 
Chattbrjbb V. Bhitban MoniNi Dasi (1004) 

8C.W.N.78 

166. Order passed without 

Juriadiotion — Execution of decree— Order— Appeal 
— Qrounds for non-interference in extraordinary 
jurisdiction. Whore the order of the lower 
ApiMllato Court was passed without juris- 
diction, the High Court declined to interfere 
under the extraordinary jurisdiction (a 082 
of tho Civil Procedure Code, Act XIV of 1882) 
on the ground that the plaintiff, to whom 
relief was granted by the lower Appellate Court, 
would, if tho application wore allowed, be 
obliged to bring a suit to ostablish the right 
which ho claimed to his property in dispute, after 
the expiry of tho period of limitation within which 
ho was entitled to bring that suit Dataram 
V. Goyardhandas (1904) 

I, Ii. R. 89 Bom. 468 


BUPBRIOB LANDLORD. 

Bub-tenant— Bengal Tenancy Act 

{Vlll of 1885), s. 85. As long as the inte^ of 
the tenant from year to year is not put an 
end to, the superior landlord has no right to 
ojoct sub-lessee, who is not his ndyi^; 
and tho sub-lossoo can maintain a suit for pos- 
session of the land, from which he is disposseswd 
by the superior landlord and a tenant of hfs, 
who is not the lessor of the plaintiR & 85 
of the Bengal Tenancy Act inteipreted. Odpal 
Mandal v. Eshan Chunder Ranerjee, I. L, R 
Cede. 148, and Notfon Chandra Kaptdi v. Jah 
Kankar, 6 0. W, N. 377, explained an<| folk^ 
Srihant Mwadsd v. Saroda Kant Mundsd, LJ^ R 
26 Calc. 46 : FaedSheihh v. Keramuddi, 6 0.W.N- 
916; Mundid y. Shyama Okaran Dott, 

0. W. N. 919, and Rasarulidia Mvndnlg. Kosir^ 
nessa BOA, 11 0. W. M. 190, held inapptlMble. 
Tamuuddi a Asoab 
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bequest for— 

See Will— GoNSTBUonov. 2 Hyde 66 
6 B. L. B. 433 
2 B. L. B. O. G. 148 
I. L. B. 16 Mad. 424 

statute of— 

See Esraiiisa Law— Supsbstitious Uses, 
Statute or 1 Bom. Ap. 4 

12 Bom. 214 

bufflemental degree. 

See Limitation. I. L. B. 84 Galo. 672 

8UFFLEMENTAL SUIT. 

See Costs— Special Cases— Partition. 

I.li.B.21 Gale. 904 

Suit in Zlllah Gourt simultaneous 

with suit in Supreme Gourt. Tlio mcro pen- 
donry of a Kiiitin tho Supremo Court does not 
operate aa a liar to tho prosecution of a suit in a 
Zillah Court intended to bo simply in furtherance 
of, and Biipplemcntal to, tho suit in the Supremo 
Omrl. Nazir Am Khan V. Ojoouiiyaram Khan 
6 W. B. F. G. 88 : 10 Moo. I. A. 640 

BUPFLBUBfrDABY JUDOUBNa?. 

See Juoqment of AppeIiLate Court 

I. L. B. 86 Galo. 188 

BUPBEME GOUBT. BOMBAY. 

iSfi!e Jurisdiction — Admiralty and 
Vice-Admiralty Jurisdiction. 

6 Moo. I. A. 187 
See Jurisdiction — ^Matrimonial Juris- 
diction 4 W. B. F. C. 91 

6 Moo. I. A. 848 

1. Gharterof Supreme Gourt 

--^cnairuetian of statute —StahUe limiting preraga^ 
tjve of the Crown — Power to grant leave to appeal 
in criminal etiae. Under the Bombay Charter of 
tho Supremo Court, 8th December 1823, that Court 
mas invested with full and absolute powers to 
allow or deny an appeal in criminal cases, and no 
power was reserved to tho Crown by such Charter 
to grant leave to appeal in such cosos, snoh jKiwob 
win|r only resorvod as to civil cases. Tho cose of 
Christian v. Coioan, 1 P. W^,S29n obaorvo»l on. 
'Queen v. Stephenson 8 Moo. L A. 488 

Queen o. Eduuee Bybamjee 

8 Moo. I. A. 468 
Tte Charter, having been granted by tho Crown 
^ force of an Act of Kurliiunont, must bo con- 
nniM with referenoo to tho powers conferred by 
the Ac^ ovon though the prerogative of the Crown 
^re limited 1^ such construction. Queen v. 
Eduuee Bybamjee 3 Moo. L A. 468 

Ccnstrueticn of 

^rle^law of limiiatimir^Englieh law. The 
of 8th Deoember 1823, which created the 
^supreme Court at' Bombay, provided by s. 80 


BUPBEME GOUBT. BOMBAY— amAf. 

that “ in cases of Mahomedans or Gontoos their 
inhoritanco and succossion to lands, rents, and 
goods, and all matters of contract and dealing 
^twoen party and party, should bo doterniincd, 
in cases of Mahomedans, by the laws and usagos 
of tho Mahomodans ; and whcTi; the |iartira are 
Genioos, by tho laws and usage's «if the Gentoos, 
or by such laws and iisagi'H as the same would 
havo bocm determined by if the suit hofl been 
brought in a native Court,** and the 37th seetion 
directs that “ tho Court shall frame such process, 
and make such rules and (tnlrrs f(»r tho oxeeution of 
tho same, in all suits, civil and eriiiiinal, to bo 
rommenced, sued, or pruseeiittHl, within their 
jurisdiction, os shall bn nocess.iry for the 
duo cxixiiition of all r.r any (»f thi; intsoiih thereby 
committed thereto, with an espneial attention 
to tho religion, manners, and usages of tho native 
inhabitants living within its jiirisdielion, and 
accommodating tbosamo to their ndigion, manners, 
and usages, and to the eireiimstniiees of th«« country, 
so far as the same can consist with the dun execution 
of law and tho attainment of substantial justira.** 
lieM, upon a constnictictn of tiu'sn set'tions. that 
as tho law of the limitalhm is a inntier of procedure 
and tho Supremo CVuirt at Bombay hail imwnr 
to frame its procedure dilTenmt from the native 
Courts, the Court was right in nllowing tho plea 
of the English statute of liinilnlions in an action 
betwfwn Hindus upon a Jliiidii emitract, as the 
judgment of the Court on such fdea wns no deter- 
mination ndaling to any riulit arising out of any 
contrai!t or dealing involved in the cause of ae.t ion. 
Semble: — ^The mere allegation in the ])laint that 
tho ])arties are Hindus is a siilTieient averment 
of the fact to raise an objection to the cause Ijoing 
decided by the English law of limitations. RucK- 
madoye V . Lullooiijioy MOTTiniAND 

6 Moo. I. A. 234 

8. Juriadiotion — AdmUsinn of 

attorneys. Tho Siipivino Court, Boinliay, hod no 
jurisdiction to admit fx^rsons as attorneys and 
solicitors to pmetim* in the Courts there, except 
such OH were qualified in the manner iminted out 
in the Bombay Charter and Letb^rs Patfmt- of 1823 
establishing the Gourt, viz., those who had bexm 
admitted in the Courts at Westminster or were 
|)racti8ing in the R(*oonler*s Cr>urt, Bomliay, 
at tho time of tho publication of the (Tiarter. 
Morgan v. Leech . 2 Moo. 1. A. 428 

4. Suit for pirtUian 

of property out of jurisdiction. The lafo Supremo 
Court (l^mbay) har.1 no power to decree 
a partition of aneostral property sitiiato boyond 
the limits of its jiirisilietion. Ramchandra 
Dada Naik V . Dada Majiadev Naik 

1 Bom. Ap, 76 

6. Suit concerning 

revenue — Oovemment quit-rent^^Suit against 
OcUector of Revenue far distraint. By tho Charter 
of Supremo Court, Bombay, of December 1825, 
that Court was prohibited from entertaining any 
suit in any matter concerning the revenue under 
tho management of tho (Governor and Council 
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BUPBBMB OOUBT. BOMBAY-eoncU. 

or any act done in the coUoction thereof. In an 
notion of trcftpaaB biou^t against the Collector 
of Revonuo at Bombay for diitraining for arreara 
of GoTomment ** quit-rent : — HM^ rovoraing 
the judgment of the Bombay Court, that the 
" quit-rent ’* was part of the reYonue of the Com- 
pany at Bombay, and the Court therefore had 
no juriadiction. Sfoover «l Jupdow 

4HOO.I. A. 868 

BUFBBBEB GOTTBT, OALOUTTA. 

Charter of 1786— 

Su Slanoub, L Li B. 88 Calo. 468 
roleB, 1888^ order 86— 

See Civil Procrdubu Code (Act XIV 
or 1882), 8. 373. 

LL.B.81Galo.966 

L Carrying on bueineae. An 

inhabitant of Benares, trading at Calcutta and 
having a house of busineas there, held to be 
subject to the juriadiction of the Supreme Court. 
Javokbt Doss v, BiNPABim Doss 

8MoaL A.176 

8. : Jurledietion of Criminal 

Court— Parly privy to mudemm%mir ammiUed 
vdihin juriadieticn. Under the general juriadic- 
tion of Supremo Court at Calcutta, a poraon, 
though iwaident at Bonarca, was liable to ita jiiria- 
diotion, if privy to, and co-operating in, a miado- 
moanour committed within it. Where, therefore, 
a party roaident at Bcmarc« was indicted with 
othera before thu Supreme Court for a conspiracy 
in procuring the prosecutor to be arrested in 
a fictitious action at law, and the iiiatruotions for 
the arrest were proved to tho satisfaction of tho 
jury to have orioinated with tho appellant, it was 
hM by the Judicial Committee that the offbnra 
having boon completed within the jurisdiction of the 
Supreme Court at Calcutta, that Court had rightly 
assumed jurisdiction over ^o parties privy to it, 
though from the slight nature of tho evidonoo they 
directed a now trial. JaneokbeDoss t*. Kieo 

I Moo. L A. 67 

8UFBEME GOUBT, MADBAB 

See High Coubt, Jurisdiotion or — 
Madras— Civil. L Ia B. 8 Mad. 84 

L — — — - Jurisdiotion — Order aUawing 
Begit^fOfio intiiivte avit on behalf of infania-^ffeer 
of Court entitled to eommiaaion — Peraonal interest 
in eondwl of auitrStat. 2 A3 Will IV, e. 34. An 
order was made on the equity side of the Suinreme 
Court at Madras by which tho Begistrar, an officer 
who under the practice of tho CSmrt was entitled 
to a commimion of 6 per cent on all auma of money 
paid into Court, was allowed by consent of the 
Court- or a Jud^ to institute prooeedinga for the 
benefit of infanta when it appeared their property 
waa unprotected. Held, in a ease in which he was 
allowed to file a bill on behalf of certain such 
infonta, that the order being made under the general 
jurisdiction of the Sopromo Court, and not under 


8UFBBMB COUBT, MADBAB-cemeU. 

the Stat 2 4 3 Viet, c. 34, was void, it being 
against public policy to allow an officer of the Court 
to institute Buito in the conduct of which he might 
have a direct peraonal interest Kebakoose o. 
Seble 8 Moo. I. A. 888 

8. . . Equitable juria^ 

didion t» auHa relating to charitable funda. 'Ibe 
Supreme Court, Madras (established by tho Madras 
Charter, 1800), had an equitable jurisdiction 
similar to, and corroaponding with, tho suitable 
juriadiction exorcised by the Court of Chancery 
in England over charities. Attorney General 
V, Brodib . ... 4 Moa L A. 190 

BUFREMB COUBTB’ OFFICBR8 ACT 
(XV OF 1848) SS. 1,8. 

See OmciAL Assignee. 

1. L. B. 86 Calo. 880 


BUBBOBAEABI TBBUBE. 

See Land Tenure in Orissa. 

I.L.B.110alo.6e9 


8UBOHABGB AMD FALBIFIOATIOB. 

Su Partnership, Account op. 

11G.W.B.776 

8UBBTY. t 

Cou 


1. Liability of Surety . . . 12380 

2. Enpobcbment of Security . . 12384 

3. Dischabob of Surety . . . 12393 

4. MmCELLANEOUB CASES . • . 12395 

See Administration Bond. 

I.L.B.S8Calo.718 
10 0.W.B.678 


See Civn. Procbdure Code, 1882, s. 263. 

I.Ii.B.88Bom.a8 


See Contract Act (IX of 1872), ss. 124— 
147. 

See Execution of Deobee— Mode of 
Execution— Pbimoipal and Surety. 

I. L. B. 4Caio. 8fflL 
I. L. B. 18 Bom. 678 


Su Estoppel 
Su Guarantee 


10 O. W. M. 880 
I.L.B.6Mad.406 
LL.B.10AU.6ia 
88 W. B. 808 


Su Hindu Law-Debts. 

Ll..B.Ulbd.879 

LI1.B.88B01D.4M 

rL.B.MBoin.40e 

LnuTATiOH Act, 1877, Son. II, Am 
178,»pi.l . LL.B.81 Bon.SO' 
8m lIoBiaAoa— BaowRioir— R ub w 
Biowmoir . lBoin.l» 

8m FBnoiPAii ako Smnr. 

8m FBOBAn ahd AoumMiAno* Aor 
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SXJBXTFY— conlii. 

See Pbobatb and Administration Act, 
8.78. , LI1.B.8IAU.66 

See BxooonikanOi to Affiab. 

See Bncoonizancn to xiip Fkacb. 

See Sxgubity fob good bbiuvioub. 

agreement to become, on deposit 

of security. 

See Contract Act, s. 23~Illiboal Con- 

TBAGTS— GbNBBALLY. 

I.Ii.B.lAll.761 

bond— 

See Fbinctfal and Surety. Principal 
AND Aobnt L L. B. 81 Calc. 248 

discharge of— 

See Abatbmbnt or Suit. 

I. L.. B. 86 All. 206 

See Bill of Exchanoe. 

I. Ii. B. 8 rale. 174 

See M1NOR--B0MBAY Minors Act (XX 
OF 1864) . I. L. B. 19 Bom. 846 

See Principal and Surety — DiscnAROE 
OF Surety. 

See Res Judicata— Causes of Action— 
Gontinuino Guarantee. 

I. L. B. 87 Bom. 418 

execution against— 

See Execution of l)K(mBK— T ransfer 
OF Decree for Execution. 

I. L.B.a6Mad.868 

fitness of— 

See Security for good benayiour. 

18 O.W.B.80 

- liabiUty of— 

See Bail-bond, ForiTeitube of. 

I. L. B. 86 Oalc. 749 

Vte Bond . 9 B. li. B. 864 

14 Moo. I. A. 86 

See Civil Procedure Code, 1882, s. 253. 

I. L. B. 81 Bom. 188 
See Guarantee. I. Ii. B. 88 Calc. 697 

See PARTENERsniP— S uits besfectinq 
Partnerships. 

I. li. B. 86 Bom. 606 
See Pbingipal and Surety. 

I. Ii. B. 80 Mad. 167 
I. L. B. 86 Calc. 686 

See Surety-bond. 

I. li. B. 86 Calc. 668 
— of defaulting tenant^ suit 

See Res Judicata— Parties— Pro forma 
Defendants 8 B. Ii. B. Ap. 87 

of legal practitioner 
See Moosteab . . 7 O. W. N. 881 


becoming— 


8XJBXTY — roHid, 

suit by, against principal for 
money paid on his account— 

See Small Cause Court, Mofussil— 
Jurisdiction — Contribution. 

B.L. B Sup. VoL691 


1. TJABILPIT OF SURETY. 

!• Duration and extent of lia- 

bility. A Buroty must bo taken to have rntored 
into his contraot only for the iimo iliiring which 
the relation created by the instnimont of Miroty- 
Bhip existR. and with refen^nee only to the poraon 
> to whom ho miido himiielf nwfKinRible. MoiiiP 
Narain V. Shaw . 26 W. B. 860* 

8. Sreuriff/, ffond 

/or restitution 0 / property taken under dreree- Linhih 
ity of^ surety where deeree is re^yerseti on appeal-- • 
Act XXI J I of liSfiJ, s. Jd. A Riirety, wlio exoeiited 
a Boourity bond in Form No. 82 of tho High Court 
CireularR. under h. .76 of Act XXlll of 1861, was 
liable for the fulfilment of tho deenns not only 
of the (burt of Regular, but alao of that of tho 
Court of Speciial Appeal. Kara van Dkv v. Gaja- 
j NAN Dinshit .... 10 Bom. 1 

j 8, — -Linftility 0 / 

! guarantor for gomashta — JJealh of surety. Whero 
I a party engaged to bo Burety for a gomaHhta and 
! to mako good all defnlealiona proved to havo 
; boon made by him, the cngagitmont wan held to 
I refer to dofalcntioliH shown to have boon made 
I by tho gomashta during tho period of tho 
I guarantor’s life, and not to apply to a tiinn aftor 
{ guarantor’s death, when all power of advising 
I or controlling tho gomashta had ceamul. Lyall 
i & Co. V. Amohabutty Dorrxb . 80 W. B. 18 

! 4. • — Civil Prate- 

’ dure Code, J869, s. 38S — Jtemand of rase and final 
I decree on remand, A dooroc-holder having taken 
out execution of a dooreo held by him, and tho 
judgment-debtor having apiiealcd to the District 
Court, tho two opponents became Huroties, under 
B. 338 of Act VJII of 1859, that the jiidgmont- 
dobtor would " obey and fulfil nil such ordcni and 
decrees as should be given against him iti appeal 
and, in default of hin so doing, they bound them- 
selves ** to pay jointly and severally, at tho onler 
of the Court, all such sums as tho Court should, 
to tho extent of 31812-8, adjudge.” Held (Pinhry, 
J. dissentiente)^ that tho obligation of tho sureties 
to fulfil tho dooreo of tho Appidlate (^niirt was not 
confined to the first decree of that (’uurt, but ex- 
tended to tho final decree which it jnuuilmI upon 
the case being remanded by the High (’oiirt in 
special appeal. Shivlal Khubchand v. Apaji 
Bhivrav . I. L. Bi 8 Bom. 664 


Hddt in tho same caoo on appeal under tho lAstters- 
Patent, that the obligation of the surtios was not 
confined to tho first decree of tho ApiJellate Court,, 
but extended to tho final dooreo which it passed 
upon the caso being remanded by tho High Court 
in spcoial appeal. Afpaji Bhivrav v. Shivlal. 
KhuSotand . . LL.B.8Bom.a04 
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SUBETY— eoiifcK. 


BUBBTY— contf. 


1. LIABILITY OP SURETY— am/A. 

5 . Extent of liability— iSfecurtly 

boiul given for faithivl discharge of dtUUs by moharrir 
^Mieamdwi Mer than misappropriation. 'Ilie 
defendant executed a bond which, after reciting 
that the President of tho Allahabad Municipal 
Committee required security to the extent of RlOO 
from Sheikh Akbur Ali, mohurrir in the Oertoi 
Department, for tho honest and faithful discharge 
of his duties to Government, wont on to say 
that the defendant of his own free will and plea- 
sure plcd^d a certain dwelling house in lieu of 
security lor the mohurrir, and to promise thati 
tf any sort of cml>cx7.1ement or misoppropriation 
was proved against the mohurrir in Court, tho 
property might bo seised. 'Jliere was a firoviso 
that* if ho deposited RlOO, tho money, and not 
the properly, would bo liable ; if he failed to 
deposit tho money, tho property was to be liable 
for tbo iHiymcni of tho amount of tho security. 
■'JTie mohurrir fraudulently allowed certain goods to 
pass tho ohoongheo witliout payment of duty, 
whereby, ho caused the Municipality a loss of 
R8. Ho w'as convicted under s. lAl of tho Penal 
(.'odo. 'ilio plaintiff sued to recover tho amount 
of tho security. //eW, that the defendant could 
•only be liable under tho bond for sums shown to 
have been misappropriated, and that he could 
not be held liable lor losses which accrued to 
the Municipality from misconduct on the part of 
tho mohurrir other than misappropriation ; and 
that in any case he could only bo liable for tho 
actual dama^'O sustained by the Municipality. 
Tokab Ali v. President of the Municipal Com- 
MmVB OF AiJiAHABAD . BK.W. 170 

0, WUhdrauHd of 

security placed wiih sureties to indemnify co-me- 
ties. Where a surety, without taking precautions 
to seo to its proper application, permits the party 
for whom ho is surety to get possession of money, 
■w hi c h by on arrangement with that party and the 
co-sureties had b^n placed in his (tho surety’s) 
hands for tho purpose of indemnifying the co- 
sureties, ho loses his remedy against the co-suretios 
to tho extent of the security thus allowed to bo 
withdrawn. Where money is permitted to 
lemain in tho hands of sureties in order to its 
being applied to tho purpose to secure which they 
be(M>me sureties, it is tho duty of each as between 
bimself and oo-suretics to see that tho money 
is not misa pplied. W’ooN Chit Poe 0. Wee Cuano 

16^. B. 186 

7, Suit against 

surety of Nam by pasty whose property has been 
misappropriaied by Nam. The surety of a Noxir 
who had entered into tho usual bond of indemnity 
with, the Golleotor of tho district against all losses 
caused by the Naxir during the tenure of his office 
was hM not liable, at the suit of a person whose 
property had been misappropriated by the Naxir, 
Ao piake good any loss sustained by such person. 
.fooEA Gon Ghowdbrt v. Bbajagabind Das 

9 B. L. B. Ap. 86 : 18 W. B. 869 


1. LIABILITY OF SURETY— eoiifd. 

8 . _ CivU Proce^ 

dure Code, 1882, s. SSd-Sxeeution-proceediugs. 
Tho liability of a surety under s. 330 of the Civil 
Procedure Code coosos when tho proceeding 
taken in execution of a dooreo wherein the security 
was furnished comes to an end. Laui Saiioy 
o. Odova Sundbri Mitra I. li. B. 14 Oale. 767 


9 , Judgment-debtor 

applying to he declared an insolvent — Civil Prou- 
dure Code, ss. 8.36, 344. S on tho IGth January 
1886 obtained a decree for a certain sum of money 
against C. In oxccution of that decree C was 
arrested on tho 28th January, and upon his being 
brought before the Court he expressed his intention 
of applying to bo declared an insolvent under the 
provisions of Ch. XX of the Code of Civil l*roco- 
duTO, and ho was thereupon released upon fur- 
niidiing security, under tho provisions of s. 330 
of the Code. K became surety for C and executed 
a bond undertaking to produce C at any time 
when tho Court should direct him so to do, and 
in default of so producing him to pay tho amount 
of the decrco, and standing security for C's ap- 
plying to bo declared insolvent. On tho 10th 
February C filed his petition to bo declared 
an insolvent before tho Distriot Judge under 
s. 344 of tho Code, and on tho 14th May 1886 his 
petition was dismissed owing to his non-appearance. 
8 thereupon applied for execution of thi* decree 
against K. Held, that K was released from his 
obligation under the bond executed. Koylabh 
C hlANDRA SHAHA V. CUBISTUPHORIDI 

I. Ii. B. 16 Calo. 171 


10 . — 


Civil Procedure 


Code, ss. 388, 3i4r-Judgment-debhr applying to he 
declared an insolvent. A person who executes a 
bond undertaking to produce a judgment-debtor 
at any time when the Court should direct him to 
do BO, and standing security under s. .336 of Ike 
Civil Ihrocedure Code for the judgment-debtoFs 
applying to be declared insolvent, is released from 
his obligation under the bond when the judgment- 
^btor ffioR his petition under s. 344 to be dialed 
insolvent. Koylash Chandra Shdhn ▼. Chrirtoj^ 
ridi, J. L. H. 16 Cak. 171, approved. 

Qb^d . . tli.B.18 AIL IOO 


11, CivU Procedure 

Code, 1882, s. 338— Band for produetionof v^^veboart 
iudgraeirt-debtas—Conditiam tn bond nnproviM 
for by s. 338. Where in a bond under a 381 
of the Code of Civil Procedure, besides Ae 
usual covenants to produce the judgment-dem 
before the Court* and that the judgment-debw 
would apply to be declared on insolvent* totm 
stipidationB were oontained os to what mm 
happen if the iudgment-debtor’s appUoeW 
to be dedored insolvent wen refneed* it was am 
that the latter stipulations were not mob oMum 
oontem^ated by s. 836* and oould not be enforoaa 
under thrt Motioa Jjunt 
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SUBliTY— eonftf. 


BUBBTY-eoiiftl. 


1. LIABIIJTY OF SURETY— eonli/. 

1 % — — CivU ProMiuft 

i382t •• 336~~JftdgmaU dehhr'a application 
to he dtelarid an inaolvenl—Bikase of the ewrdy. 
A peTBon standing surety for a ju^mont-dobtor 
under s. 336 of tho Civil Trooedure Code 
(Act XIV of 1882) is released from his obligation 
when the judgment-debtor has applied to be 
dcclnrod an insolvent Koylash Chandra 8haha 
V. Chrietopihoridi, /. L. B. J6 Cak.f 17U Bam^ 
tan V. Gtfard, J, L, B, 13 AIL, lOO, followed. 
Dwauxadas Fabshotamdab v. Isabhai Daud- 
XDAN I. Ij. B. 10 Bom. SIO 

la — - - Swrdy for 

minor’ — Cofdfact Act {IX of 1872), e, ]28» A 
surety to a bond passed by a minor for moneys 
ton owed for purposes of litigation not found 
to be nccc’ssaiy is liable to le sued on it, 
whether tho contract of tho minor is considered 
to be void or voidable. Kashiba v. Shripat 
Narbhiy . • I. Li B. 10 Bom. 007 


14, .. Death of judgment-debtor— 

Civil Procedvfe Code {Act XIV of 1882), es. 330, 349 
^BeUase of judgmmtAdfior on finding a nurdy for 
his production at a specified time~-Dea(h of jvdg- 
mmt-d^or before the tnpiraiion of that time—’ 
Belease of surdy— Execution of dtcree as against 
surdy-'lllcgality. A judgment-debtor was released 
from custody on finding a surety for his production 
it a specified time. Before tho expiration of 
that time the judgment-debtor died, 'ihe decree- 
holder thereupon obtained an order enforcing 
tho decree as against tho surety. Held, that tho 
order was illegal, 'ihe Court had no jurisdiction 
to enforce the obligation as a decree against the 
surety. Moreover, the obligation of the surety 
was discharged by the death of tho judgment- 
debtor. Appeal by the surety to tho High Court 
treated as a revision petition. Kbishnan Nayar 
tf. Ittibab Mayaa (1901) I. L. B. 24 Mad. 687 

16. — Insolvency— Ctetf Procedure 

Code {Act XIV of 1882), s. 330^urdy undertaking 
(hat judgment-debtor should apply to he dedared an 
insolventr— Application in inidvency by judgment- 
debtorSubsequent failure to appear — Belease of 
surely. E became surety for a judgment-debtor 
undertaking to produce the judgroont-dr;btor in 
Court when called upon, and that he shoukl apply 
to be declared an insolvent. Tho judgment-debtor, 
in due time, filed a petition in insolvency. Sub- 
sequently, ho failed to appear when called upon to 
do BO, and the petition was dismissed. On appli- 
cation being made for ezecution as against the 
■urcty : HeS, that the decree could not m executed 
sgainst him. Imbigbumhi Nayab v.' Laiji Ram 
Doss Sait (1901) . L L. B. 24 Had. 660 


^ 16. Frodnotion of Judgment- 

debtor— C»vt| Procedure Code {Act XIV of 1882), 
s, 336, \\ here a surety enters into a bond, under 
a 386 of the Code of divU Procedure, undertaking 
to produce a Judgment-debtor when ordered to do so 
within a month,' in order to render the surety liable 


1. LIABILITY OF SURKTY-eoiiciii. 
for tho non-production of tho jiidgmout-debtorr 
tho order to produce tho judgment-debtor shonld 
Iw iiiacle on tho surety. A bond providing that 
tho surety will produce the judgment-debtor doea 
not mean that tho surety will pnxlueo him when 
tho judgment debtor is directed to apptuir. Krish- 
KAiYAu V. Krishnasamy Ayyau (1062) 

L L. B. 26 Mad. 800 

2. ENFORCEMBNl’ OF SEt^UKlTY. 

1. Mode of enforcement— .4cf 

XXII I of 1801, s. 8-Surely-bontl -Execution, 

A surety-bond taken by tho C-oiirt under s. 8 of 
Act XXin of 1861, after judgment had been pro- 
nounced, could bo enforecd under s. 204 of Act VI U 
of 1869. Abdul Karim v, Abdul Huq Kazrr 

8 B. L. B. 206: 16 W. B. 21 

2. . . Execution of decree, 

against surdySurety-hond for payment of costs 
under s, 342, A bond given as security for costs 
under a 342 of Act VI 11 of 1860 could be enforced 
in a summary way by proceedings in ezooiition. 
CnUTTXRUHARBB LaLL V. RAMBKLASnvn KoBR 

I. L. B. 3 Oalo. 318 : 1 C. L. B. 847 

8. — — Civil Procedure 

Code, 1859, s. 204— ‘Execution of deeren against 
surety — Stay of execution an security being given. 
Where a sale in execution of a deens) was stayed 
on tho Bociirity given by a third parly i—Ilehl, that, 
on default by tlio df.)fondant, tho di'croe could not 
bo summarily enforced against such sundy under 
B. 264 of Act VIII of 1869. OAJKNDRAHrARAYAir 
Roy V. Hemangini Dasi 

4B.L.B.AP.27: 18W.B.88 

4. Civil Procedure 

Code, 1859, s. 204’>Sureiies under Civil Procedure 
Code, 1859, ss, 70, 83 — Evreties after decree^ S. 
204, Act VI II of 1869, applied to cases such as 
that of parties who became siiroties under s. 76 
or a 83, but not to parties who became sociiritios 
after a decree was passed. Ram Kihhkn Dohs v, 
Hurxuoo Singh . 7 W. B. Stt0 

Rejecting a review in Huuxiioo SiNOii v. Ram 
Kishen .... 6W.R.M18.44 

6. Civil Procedure 

Code, 1859, s, 204— Compromise embodied in decree 
—Execution against surdy. A (Tompromiso embo- 
died in a dt^crce was to the ciTcct that defendant 
should pay to plaintiff the principal sum within a 
specified petriod, and that, if ho (defendant) were 
successful in another suit against a differont rMirty, 
he would also pay tho interest, lie 8iiceeo^>d in 
his suit in the first Court, but his suit was dismissed 
on appeal. The judgment-debtor subsoquimtlv 
paid the iirincipal, but was afterwards arrested, 

I and if H became surety for his production and 
for tho payment of the interest, if the order of tho 
Munsif releasing the judgment-debtor wore set 
asido on appeal Held (by Marxby, J.), that tho 
decree on the compromise was not one upon which 
ezecution could be coiried out^ at any rate for 
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2. ENFORCEMENT OF SECURlTY-^a^ 
the sum which was only conditionally duo, aa the 
inquiiy relativo to tho fulfilment of the condition 
could only 1^ made in a regular suit; and that 
execution could not be taken out against M H, 
the Burety, the arrangement between ^him and the 
judgment-creditor not falling within* b. 204, Act 
Vlll of 1860, which applied to pereonB who had 
become security for the performance of a decree or 
■any part thereof. Bolaxbs Lall v. Mahomed 
Hobsein Khan 14W. B*08 

0, . . Ciwl Proeedurt 

Code, 1859, a. 204~^urety /or fmrformanee of 
dicrit^uii oa wrdy-bofyl. When a person has 
become liable aa security for the performance of a 
- 'decree, b. 204 of Act VllL^of 1869 gives a remi^ 
to the decree-holder against the surety in addition 
to any remedy which ho may have on the surety- 
bond. It docs not prevent the decree-holder from 
bringing a suit on the surety-bond to enforce the 
contract made with him by we surety, and the lien 
•on the property mortgage to aecuro the perfor- 
mance of that contract Abdul Kadir v. Hubbee 
Morun 0. W. W, 801 

7. . Civil Procedure 

Codv, 1869, a. 204—8iurety exeeuling bond for pay- 
meiU of decree by inatalmenU — Alkration of terms 
•o/ deer^ Where, by an arrangement sanctioned 
by the proper Court tlw terniB of a decree wore 
varied, and provision was'mado for its payment bv 
instalmontB, for the payment of a portion of which 
instalment a surety executed a bond hypothocating 
his property : ifeM, that tho terms of s. 204 of the 
Civu mcedure Code were not application to such 
an arrangement Chundee Dbbn v. Hussun Ali 

SN.W.SS 

0. — Civil Procedure 

Code, 1877, aa, 210, 253 — Execution of decree 
aguinat surety — Payment of decree by instdltnenta, 
A judgment-debtor, whoso property was about to 
be sold, appeared before the officer appointed to 
conduct the sale, and applied for its postponement 
producing a surety and a bond, in wnich such 
aurety promised to pay the'*amount of the decree 
within one year, if the judgment-debtor did not do 
sa Such officer thereupon applied to tho District 
Judge to pwtpono tho sale, stating that such sure- 
ty was wuling^ to pay the amount of tho decree bv 
instalments within one year, and forwarding such 
bond. The District Judge ordered the sale to be 
postponed and the papers to be sent to the Munsif 
who had made the decree and ordered the sale of 
the property. The Munsif made no order regard- 
ing the security, but merely made an order that 
the amount of the decree should be paid by instal- 
ments within one year. The judgment-debtor did 
not pay the amount of the decree within the time 
fixed and the decree-holder therefore applied for 
execution of the decree against such surety. Hdi, 
that, inasmuch as the deccee-holder had not been 
« party to the proceedings Of the sale-officer or of 
the Distriot Judge, and as tho parties had not ap* 
peaced before the Munsif^ and as sueffi surety had not 
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agreed to pay the amount of the decree by instal- 
ments, tho provisions of a 210 of Act X of 1877 
were not applicable, and such surety had not be- 
come a iiarty to tho decree as altered by the Munsif ; 
that such surety had not made himself a party to 
tho decree by promising to ])ay its amount within 
one year; and that therefore his liability was not 
one which could bo enforced in execution of the 
decree under a 263 of Act X of 1877. Crandan 
Kuar V. Tibxha Ram . I. L. B. 8 All. 809 

9. Civil Procedure 

Code, 1882, a, 253— Surety for execution of appel- 
late decree, remedy against. In 1874 tho execu- 
tion of the decree of an Appellate Court was stayed 
pending an application for review of judgment^ 
upon the judgment-debtor giving seourity for the 
execution of wo decree, and a surety was accepted 
on his behalf. Hdd, that the ju^mont-creffitor 
could not proceed summarily against tho surety 
under the provisions of a 263 of the Code of Civu 
Procedure, 1882. Balajx v, Ramasami 

I.L.B.7Had.a84 

10. CivS Procedure 

Code, 1882, a. 253-^Sxeeution of deoru against 
surety, A surety entered into a bond, undertoking 
to p^uco certain debt bonds in case the defend- 
ant in a suit should fail to produce them, or to 
pay the amount mentioned therein. Umn an 
appUcation being made that execution should issue 
against the surety : — Hdd, that a bond so worded 
did not make tho suretv liable for the jwrformanoe 
of the decree so as to bring the case within a 263 
of tho Godo of Civil Procedure, and that the 
liability of the surety could not be enforced in 
execution. NARATANAMMA V, liAMAVYA Chitti 

1. la B. 88 Mad. 968 


11. Bight to enforce aeonrily— 

CivU Procedure Code, 1859, a, 204— Order caned- 
ling security bond. Where a person became a 
surety in tho course of the procoorags on an appeal 
to pay all such sums as mi^t be decreed a^pdost 
the plaintiff on appeal, the decree when passed 
could be executed against the surety under a 204 
of the Civil Procedure Code, and an appeal would 
lie from an order made in execution of such decree 


against tho surety. Where a person beoame 
surety, and gave a securitv bond undertak in g 
to pay all sums of money that mi^t be decreed 
against the plaintiff on the defendant's appeal 
and the appeal was dismissed for defeult^ and ra 
the application of the plaintiff tho Recorder made 
an oxdOT cancelling the bond, and returned it to 
the surety without notice to the defendant^ and 
afterwards the defendant’s appeal was on apra- 
cation restored, and a decree passed against m 
plaintiff I— NeU; that the Recorder’s order was m- 
valid, and execution oonld issue against the surety 
notwithstanding that order. Amur Bamava u 
Armed YousAxrjx _ 

f B.Xu&81t U W.B.688 


]& 

feiftbfi of property taken in sMOsifea ftaoeram 
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SUBIDTY— 

2. ENFORCEMENT OF SECURITY— cofi(A. 
of deeru^-Executum against suretff-^ivil Proce- 
dvre Code. 1882, m. 253, 545, 546. & 258 of the 
Civil F^ccdiiro Code contomplatcB a suit pending 
at the lime Hecurity is given for porformanoo of 
the decree, and does not apply to a caao where the 
litigation in the Courtii of first instance and of first 
appeal has ended, and no second appeal had been 
instituted in the High Court when security is given. 
The holder of a decree affirmed on appeal by the 
District Court took out execution to recover costs 
awai^d. Costs were deposited by the judgment- 
debtor and paid to the decree-holder and a surety 
gave a bond by which he undertook to refund the 
amount to the judgment-debtor in the event of 
the latter succeeding in appeal to the High Court 
and of the decree-holder failing to repiiy him. 
The judgment-debtor subsequently filed an appeal 
to the High Court and was successful, and he then 
applied in the execution department to recover 
the amount from the surety. Hdd, that the 
executing the High Court's decree hod no jurisdic- 
tion to execute it against the suredy. Hardeo 
Das V . Kamae Khan I. L. B, 8 All. 689 

18. ExeevUon of deeru 

a^inst eurdg fending appeaL H obtained a 
decree in the High Court against 8 for certain 
moveable and immoveablo property. 8 appealed 
to the Frivy Council. While that dcoroo was pend- 
ing. fl applied for the execution of her decree* 
and E became her surety for RIO, 000. The decree, 
however, was not executed, llie Privy Council 
reversed the decision of the Hi|^ Court and dis- 
missed the suit of U with costs. 8 then sou^t 
to execute his decree for costs against N, the surety. 
Held, that N was not liable. In ihe tnaUer of the 
petition of Naeab Chand Pal Cuowdhry 

e B. L. R Ap. 126 

S.C. Nueter CnuEDEH Paul Cuowdhry v. Soo- 
nx^iDRO Nath IlOY 14W. B.410 

14. Execution of docru 

ogainet sufeijf~~<}ivil Procedure Code, 1859, a. 204. 
In consideration of the plaintiffs being aUowod to 
proceed with the execution of a decree which 
they hod obtained in the Hig^ Court, A became 
surety upon a bond for the payment of what 
might be due to the defendants such jdaintiAi 
in the event of their decree being reversed or modi- 
fied by the Mvy Council, to which an appeal was 
then pending. Hdd, that the summary proeodure 
unto a 201 of Aot VUl of 1859 might be enforced 
against A os such surety. Compare Act X of 1877, 

283. Ghundeb- Kaw t Mooxebjee v. Rax 
C ooxAB Ooondoo 8 p. If. B. 506 

15. — Cwd Procedure 

Code, 1877, s. 253—ExoGUlum of dme againd 
^intg^ExeGUiUm of decree of Pricy Conned--- 
aeewity far code of reayondud-<]iciI Procedure 
vode, 1877, «. 610. An appeal was preferred to 
Her Majesty in Gonnoil from a final decree passed 

app^ by the Gourt, and E and certain 
wer persons on bdimf of the appdlant gave aeon- 
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lity for the costs of the respondent. Her Majesty 
in Council dismissiid the appeal, and ordered the 
appellant to pay the costs of the n*spondent. The 
respondent applied to the Court of first instance 
for the execution of that onler against R and the 
other persons as sureties. Held by Stuart, C.J., 
Pearson, J., and Oldfubld, J., that, under ss. 610 
and 253 of Act X of 1877, sueh onler could bo 
executed against the suTctics. Per Spankie, J., 
and Stuaiqut, J. (6Wra). Bans Baiiaditr Singh 
V. Mugula Began . . 1. D. B. 2 All. 604 

18. Appeal to Privy 

Couneil—SecurUy for costa of rsajiondenl— Execu- 
tion of decfu against surety— Civil Procedure Code 
{Ad XIV of 1882), ss. 253, ^102, 003, OlO. A 
plaintiff, having preferred an apimal to Her 
Majesty in Council, was called u]K)n to fumiih 
soourity. Thereupon A, on l)ehalf of the appellant, 
executed a security bond for the costs of the re- 
spondent. The appeal was dismissed with the 
costs by Her Majesty in Council. On an applica- 
tion (by the respondent in the appeal) for execu- 
tion to issue against the estate of A, the surety 
(who died in the meantime) i—Held, that the liabil- 
ity of the surety under the security liond could 
not be onforood in execution of the deoroe of Her 
Majesty in Council. Hans Rahadur Singh v. Mugh- 
la Begam, L L. R. 2 AU. 004, disseiitod from. 
Radha Febshad SiMUH V. PiiUTjuRi Kokk 

I. L. B. 12 Calo. 402 

17. Execution of decree 

againd surety— Surety for cosU of appail -Separate 
euit— Summary procedure— Civil Procedure Code, 
1882, M. 253, 649. S. 253 of the Civil Proeodure 
Code is not applicable to a surcsty who bos bextomo 
security in an Appellate Court. A security-bond, 
therefore, executed by a surety on behalf of 
appellant for the costs of an appeal under s. 640 
of the Code, cannot be summarily onforood against 
the surety in the oxooiition-proccHMling : the remedy 
is by separate suit. Bans Bahadur Singh v. HugMa 
Begam, I. L. R. 2 AU. 004, dissented from. Radha 
Perskid Singh v. Phvljuri Koer, /. L. R. 12 Calc. 
402, followed. Kali Chabun Sinou v. Balhobind 
Singh • • I. Ii. B. 16 Calo. 497 

18. — - Surely for amount 

of deeru pending appeal— Execution of decru - 
Separate euit— Civil Procedure Code, 1882, ss. 244, 
253, and 545. Whore a surety has tecomo scourity 
for the appellant in an Appellate Court under 
a 645 of the Code of Civil Proeotlurt;, the soourity 
bond cannot be enforced in execution of the decree 
nnder a 253, hut a separate suit must be brought 
against the surety. Kali Charun Singh v. BalgMnd 
Singh, L L. R. 16 Cak. 497, referred to. Tokban 
S iEOH a Udwant Singh . I. L. B. 22 Calo. 26 

19. ■ CivU Procedure 

Code, 1882, ee. 253, 645, 682, and 683— Execution of 
decree— Security for performance of decru of Ap- 
pdlate Court— Method of enforcing euch eeeurity. 
Where in an appeal seouzity has been given to the 
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2. ENFORCEMENT OF SECURITY— eontf. 

Appellate Court for tho due performance of Buoh 
deoree as it may paiui, the decree-holder may en- 
force auoh security in the manner provided for 
a. 253 of the Codo of Civil Procedure. Bans 
Bakaduf Singh v. Mughia Bigamy /. L. R. 2 AIL 
604f followed. Thirumalai v. Bamagyar^ L L. R. 
18 Mad, 1, and Venkapa Naik v. Baalingapa^ 
I. L. R. 12 Bom. 411, approved. Kali Charun 
Singh v. Balgdbitid Singh, 1, L. R. 15 Calc. 497, 
and Takhan Singh v. Udtoanl Singh, 1. L. R, 22 
CfBo, 25, dissonM from. Janki kuak v. Sarup 
Rari .... I.L.B.17A1L99 


90 . — EnecviionofdeereB 

agginU murely—Secwily for due performanct of 
apUlaU decree, enforcement of~^ivil Procedure 
•Code {1882, as amended by Act VII of 1888), 

9 , 545, A security bond given by a thM party 
' for the due performance of the decree of the 
Appellate Court under a. 64(1 of the Civil Procedure 
Code cannot be enforced in execution of that decree. 
Badha Pershad Singh v. Phuijuri Koer, I, L, R, 
12 Cak. 402; Keui Charun Singh v. Balgohind 
Singh, I. L, R, 16 Cak, 497; and Tokhan Singh 
V. udwani Singh, I, L, R, 22 Cak, 26, followed in 
principle. Venkapa Nath v. Baalingapa, I, L, R, 
12 Bom, 411, dissented from. Thirumalai y. 
Ramayyar, I. L. R. 13 Mad, 1, and Arunaehdiam 
V. ArunacActtafii, I, L, R, 15 Mad, 203, referred 
to. SuBJoo Das v. Balmakund Das 

I. KB. 98 Gain. 919 

91. Civil Procedure 

Code, 98 , 253 and 5S3-^tay of execution of decree 
appealed against on giving security-^urdy for 
fulfUment of appellate decree-^nis liabiBly^Mode 
of enforcing it — Execution-proceedings — Separate 
suiL Under Act VI il of 1859 and the supple- 
mental Act XXI II of 1801, the ordinary mode 
of enforcing payment l^ a auroty was by summary 
process in execution, not l^ moans of a separate 
Buit^ This was so equally whether the security 
had been taken in the course of tho original suit 
or of the appeal. The present Code of Civil Pro- 
oedure (Act XIV of 1882) makes no alteration hi 
the law on this subject. Reading s. 263 with s. 
683 of Act XIV of 1882, it is clear that tiie Court 
has the power to proceed against a person who 
has become a surety under a. 546, for the fulfil- 
ment of the decree in appeal, in the same way as 
against a surety who has become liable under 
a. 2M to satisfy a decree of a Court of first instance. 
The woioa “ in an original suit in a. 263 may be 
treated as a superfluous expresrion. Vbnkapa 
Naix ol Basuhoapa . I. K B. 19 Bom. 411 


99. Civil Procedure 

Code, 1882, 99, 253, 540, 583—Surdy for the due 

E ' rmnnee of appeOale deeree--~Moie of enforce 
linhility of such evrdy^Execution of decree, 
n security had been given on behalf of tho re- 
spondent to an appeal under a. 646 of the Code c£ 
Civil Plrocedure for the due performance of the 
decree of the Appellate Court and the appeal had 
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been successful Nekf, that^ under the proviaioiie 
of SB. 253, 583, the decree of the Apj^llate Couri 
could be enforo^ agatinst the sureties in cxecution- 
procoedinga Fenibapn Naik v. Bardingapa, I, L. 
R, 12 Bom. 411, approved. Thirumalai v, 
Ramaytar I. If. B. 18 Mad. 1 

9a Security for code 

^eeuritydiond, enforcement of, by execution-^ 
Civil Procedure Code {Act XIV of 1882), s, 5i9 
— Act VII of 1888, 9, 40 — Oeneral dauses Act 
(/ of 1808), 9, 0. On the 9th June 1888 a decree- 
holder applied for leave to execute his decree 
(which was one for costs) agaiast a person who had 
become security for the costs of an appeal which 
had been dismissed with costa; this application 
was refused, on the ground that the law, as it then 
stood, did not authorize such an applioatioi<, the 
remedy of the decree-holder being by regular suit 
against the surety. Subsequently to the passing 
of Act VII of 1888 the decree-holder made a fresh 
application for such execution under s. 40 of that 
Act The Court, after referring to s. 0 of the 
General Clauses Act, rejected the application, on 
the mound that proceedings against the surety 
had been commenced before Act Vll of 1888 had 
come into force. Held, on appeal, that the applica- 
tion should have been allowed. Abdul Warab 
9, FARBiDOOHiriBSA . 1. L. B. 16 Oalo. 898 

94. Execution of decree 

~~~Surdy~ A suit was instituted by C against U 8 
In the Hooghly Court, and was disniissed with 
costs. On appeal by the plaintiff, the defendants 
obtained an order in the High Court calling on U to 
give soourity for costs in the Court below and on 
appeal, and one R had, as surety, charged his house 
in Calcutta with tho payment of costs to tho extent 
of R2,000. The appeal was dismissod with costs 
amounting to more than R2,000. On an application 
by the ddendants for execution against R under 
s. 2M, Act VIII of 1859, by attachment and sale 
of the house, the Court granted the apdioation, 
Hiralal Sial V. CABAPaT . 9 B. L. iC Ap. 17 

96. CivU Procedure 

Code, 1889, s, 33&—Surdy, liability of—Exeeution- 
proceedings. The liabili^ of a surety under a 336 
of the Civil Procedure Cbde ceases when tho pro- 
ceeding taken in execution of a decree wherein the 
security was furnished comes to an end. D, a 
judgment-dobtor, was committed to jail on the 8th 
August 1884, and he applied, under a 336 of 
the Civil Prowdure Code, to be released. On the 
16th of November 1884 B and 0 stood seeurity for 
him under the provisionB of a 336 of the Civil 
Plrooedure Code that ho would appear when called 
on, and that he would within one month dbply 
under a 344 to bo declared an insolvent, and I> 
was thereupon released. Instead of applyl^ under 
a 344 to be declared an insolvent, he applied to 
have the decree, which has been obtained ex pnrt^ 
set aside. This application wae disallowed, and the 
deoree-hoMer was directed to take further stepa 
On the 81st of Ehbmary 1886 the applicalfon for 
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execution of the decree was strnek off. The decree- 
holder on the 29th of July made a fredi'a^lioation 
to exeonte the decree against thjs sureties, unless 
they diould produce the judgment-debtor in Court 
HWf that the TOwer reserved to the Court, under 
a 336 of the Civil Frooedmo Code, to roaUxe the 
security in execution of the decree could not he 
excroisM when the exeoution-prooeedings whordn 
the security was furnished was no longer inexist- 
ence. Lalh Sahot V. Odoya Sundxri Mitba 

Ll..R14Calo.757 

86 . - RigM of ouretHo 

to appealr—fSxUiiU of their liabilitff^Atkuihmeei 
hf fore fudffment^eewity under a. 484 of Civd Pro- 
cedera Code (Ad XIV of 1882)— Decree-— Slay of 
exeeulidn by Appellate Court— Freah aeeurily under 
a. 645 of CivR Procedure Code (Ad XIV of 1882) 
—LieMUy of ortgintU aureliea. A surety against 
whom a decree is sought to bo enforc^ under 
a 263 of ^ Code of tlm Civil Ptooeduro (Act XIV 
of 1882) has a right of appealing against an order 
made in the exocution-proceedinga A and B Ito- 
came sureties under a 484 of &e Code of Civil 
Procedure (Act XIV of 1882) for the production of 
property attached before Judgment by the Court 
of fust inBtanoe.^Under their surety-bonds they 
wore bound, in default, *' to pay the said Court 
such sum as the said Court may adjudge against 
the said defendant** The Court of first instance 
passed a decree in the plaintiff’s favour for R220- 
14-0. Against this deoreo bothjmties appealed 
to the District Court In that (£nrt the defend- 
ant obtained an order for stay of execution of the 
original decree on his furnishing security, under 
8. 646, ?? for the due performance of such decree or 
Older as may ultimatelv be binding on him.’* Hie 
accordingly mve fresh socurity. The Appellate 
Court passed a decree in plaintiff’s favour for 
11800 and costs. Thereupon the dooree-holder 
sought to enforce the apppellate decree against the 
sureties A and B under s. 263 of the Civil Ptooo- 
dure Code. The sureties contended, first that the 
original decree having merged in the appellate 
dc(^ they were not Sable at all under their bond 
which relatedjonty to the decree of the Court of 
first instance ; secondly, that tlm were responsible 
only for so much as was by the orional decree 
adjudged against the defendant ; and, wrdly, that 
their original liability had been extinguiiAed 
by reason of execution having been stayed without 
their assent by the Appellate Court on defendant’s 
mridshing a fresh security. Held, that the liability 
of the sureties could not propwly be extended 
tmnd the amount^ including costs, awarded to 
the plaintiff by the Comrt of first instanoe. That 
and no other sum was snbh as the said Cburt may 
adjudge aaainst the said defendwt.” The security 
0TO to the Court of first instanoe was to tlie 
aa Wretkm of its decree, not the possible decree of 
a higher Court. If an appeal was made, it was 
m to ^ Appellate Court to regulate the terms 
^ which it woiU take security to to execution 
^ its own decree, Heli, alsob that, so soon as to 
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decree of to Court of first instanoe was made, the 
liability of the securities was fully incurred, and 
toy were severally bound to place at to disposal 
of to said Court, when required, to properiv 
spooifled in toir bond, or, in default, to pay such 
sum as to said Court should adjudge against to 
defendant This liability, having been incurred 
was not extinguished by to fact that an appoa. 
had been brought agiunst to decree. If thel 
amount adjndg^ by the decree was reduced in 
appeal, toir nabilitv would bo diminished to a 
like extent ; or, if the decree was reversed, toir 
liability did not cease, because the decree of the 
first Court merged in that of to appellate Court 
SuLiMAir V. SniVRAM Bhixaji 

1. L. B. 18 Bom. 71 

87. Surely after paaam 

ing of deeree—Mode of realization of aeewity 
—iHuil Procedure Code, a, 263—Juri9dicHon of 
Seneofue Court, Wlioro, after tho nassing of a 
demree for arrears of rent a friend of too ju£pnent- 
debtor entered into a socurity-bond whereby ho 
rendered himself personally liable and hypotoca- 
ted a share in certain zamindari property to socuro 
tho performance of tho decree, it was held that thw 
obligation created by such security -bond could 
not be onforoed by a Court of roveniio by tho sale 
of the hypotocated property. Bkhari Lal 
V. Jaonandan SiNoa . 1. 1<. B. 19 AH. 847 

89. Sur^y under Ciuil 

Procedure Code, 1882, a, 349—Surety fttr inaolvent 
judgment-deidor— Default of principal— Liability of 
aurety—Mode of enforcing liability of aurety, Tho 
Civil Procedure Code (Act XIV of 1882) provides 
no means for enforcing in execution a surety-bond 
pas^ under a 349. Tho projwr course of tho 
plaintiff is to obtain an assignment of tho bond 
with a view to suing on it. Ming alb Antons 
Kans V. Ramohandba Bajs 

I.li.B,ie Bom. 094 


29. Liability of surely 

after decree paaaed in original suit — Civil Procedure 
Code (Ad XIV of 1882), a. 263— Execution of decree 
againat aurety. An ex parte decree was sot aside 
on oondiUon tot tho defendant should find a 
surety who would bo rosponsible for any amount 
tot might be found duo from tho dorondant by 
any decree to be subsequently mado in tho suit. 
On an application to exocute the decree, whicli 
was subsequently made against tho defendant by 
to decree-holder both against the (hifondant and 
the snnty, objeotion was taken to to execution by 
to surety, and was allowed by to Court below. 
Held, under s. 263 of the Oodo of C6vil Frt)- 
oedure to doom-holder was entitled to take out 
execution against to surety. Sonatun Shaha 

V . Dnro Ha*h Shaha I- J5®S«J2- ^ 

8 0. W . IT. S88 


30 , . . . ■ Mode of •iilloroaiiient-> 

IMMt,, mode ./ enforeing—OivU Proeefyn CMe 
{Act JUV ti 1S82), M. 645-6iS. Th. mod. of 
ratedng poyment by . ranly who hu nodered 

17 T 
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BURETY^confrf 

2. ENFORCEMENT OF SECURITY— wneM. 

himflclf liable under s. 646 (e) or 8. 646 of the 
Civil Procedure Codo (Act XIV of 1882) ia by a 
summary process in execution, and not by means 
of a separate suit. Jamskdji v. Bawabhai (190^ 
I. L. B. 26 Bom. 409 

3L — Execution of 

decreeF^ecurity bond — Mortgagt—SaU of moft~ 
gaged propeHy^^ivil Procedure Code {Act XIV of 
1882)t 9. 54S-— Transfer of Propejrty Act (/V of 1882), 
s. 67 and e, 99, The relationship between a dccroc- 
holdcr and a judgment-debtor who has executed a 
aecuri^-bond under a. 645, cL (e), of the Civil 
Procedure Code, mortgaging oertain properties for 
the due performance of the decree or order that 
may ultimately be passed by the Appellate Court, 
ia not that of mor4;agco and mortgagor ; and, in 
the event of the appeal being disrnis^, the decree- 
holder ia entitled to realise his decretal money by 
sale of the properties given in security, wiwout 
instituting a suit under a. 67 of the Transfer of 
Property Act Shyam Sundab Lal v. Bajfai 
Jainarayan (1903) I. L. B. 80 Calo. 1000 
B.0. 7 O. W. 914 

3. DISCHARGE OF SURETY. 

1. Appearance of debtor— Act 

XXIII of 2861, 9. 8 — Di9ehargeof defendant on 
hail. Where a Court during the pending of an 
inquiiv under Act XXIII of 1861, a 8, albwed the 
defendant to be at largo upon security for his 
appearance when called upon, and when the Court 
h^ concluded the inquiry t was found that the 
defendant had appeared, m liability of the surety 
was hdd to be at an end. BalmeBi Lawbib & 
Co. V. Huree Nabatn Poddab 

S4W.B.292 

2. -- - Change in oiroumetanoea 

under which eecuri^ was given — Ouarantee 
for good conduct of gomaektar-^-Tranefer of pro- 
perty gwranteed. Where two parties executed 
a aurety-bond addressed to J, B, and M, owners 
of certain property, binding themselves to be 
answerable for the good conduct and proper 
discharge of duties of their goroashta, B, and the 
property was afterwards transferred toEabne, it 
was held that, when J and M ceased to have any 
interest in tto propertv, there was such entire 
riiange in the nature of the service that the sureties* 
liability did not continue, and they were not liable 
to be sued upon their bond. Rajkristo Mookeb- 
JEB V. ISSUB CUUBDEB MOOBBBJEE 

28W.B.90 

8. - Alteration of poii- 

lion and riei of oatt darogah—LMility of eurety 
for performanu of dvtiee. AVhen a salt darogah 
deposits security for the due performaDoe of his 
duties to be appropriated by dovemment in case 
of loss to the State from his failure to perform 
them, and the Government, without his consent, 
alters his position and risk, such alteration relieves 
him from nis engagement as surety. fiBXB Nabadt 
Babbbjbb V . Govbbhmbnt . w. B. 1864, 188 


BUBBTY — eontd, 

3. DISCHARGE OF SURETY— eemtf. 

4 , — Surety fbr insolvent Judg- 

ment-debtor filing potion— Citnf Procedure 
Code, ee, 336, 344—In9olveney—Ono B M h cp Hmq 
surety under s. 336 of the Code of Civil Procedure 
on behalf of one 0 R, n judgment-debtor, to the 
effect that 0 R would appear before the Court 
when called on and would within one month file 
an application to be declared an insolvent. 0 B 
did so apply, but on the surety’s asking the Court 
to declare him discharged of his liability the Court 
refused to do so. HM, that the surety's liability 
was discharged by the judgment-debtor applying 
to bo made an insolvent. Koylaeh Chandra Shuha 
V. Chrietophoridi, 1, L, R. 16 Calc. 171, reforr^Ml 
to. Bamna Mal V. Jamxa Dam 

I. L. B. 16 All. 188 


6. Insolvency— C/v»7 Procedure 

Code (Act XIV of 1882), 9. 336Surety that 
judgment^dbtor will apply to he declared inedvent 
— Due application by judgment-ddbtor. Where a 
surety entm^ into a bond that a judgment-debtor 
would, within a certain time, file a petition in insol- 
vency, and the judgment-debtor, within that time, 
filed his petition, but subsequently withdrew it : 
Held, that the surety was discharged. Krishnaivab 
V , Kbishbasamy Ayyar (1002) 

I. L. B. 26 Mad. 806 


6. .. Acceptance of farther secu- 

rity — Smrity signed by eurety — Security-bond, 
A security, voluntarily signed, existing upon the 
rmrd, and oven taken off m file^ is a vaBd and sub- 
sisting sreurity. The intentions and motives of the 
obligor in giving the security must be judged by 
what is mention^ in the instrument. ITie accept- 
anoo of the separate security of one surety is not in- 
validated by the acceptance of separate securities 
of five other sureties. Oofal Indbb Nabaiv Roy 
V. Jaoab Nath Quro 

6 W. B, F. C. 129: 2 Moo. I. A. 8U 


7. Motioe of intention to cease 

to be Burety— i9ecttn7y for payment of rent A 
surety for the duo payment of rent bv a third person 
must, if he wish to discharge himself, give notire to 
the person to whom the guarantee has been given. 
GUNBSE KoOBB V. OOUDUTOOMNISSA BBOUM 

BIT. W.7T 


8. ... Adminiatratten — Probate and 

dminielration Act ( V of 1881), 99. 61 and 73— 
wetydtond. Power of a Dietlrict Couft to take a 
oond-^Adminietratix, mal-adminietration of (he 
taU by— Goitinief Act {IX of 1872), s. i3a-Ay- 
ication by a eurety, who ie not a bencfouuy^ te 
ochmrged from hie euretyehip. Under the Irwta 
id Adminis tration Aot (V of 1881), a Distw 
>urt, after onoo having taken a bond with wretis^ 
IS juri^tion to take a second bond with nw 
ireties, if the necessity arisM A 
rho is not a benefiduy) for the administrsrtix w 
i estate can, so far as relates to Jhe fntiw. w 
ving notice, be released 
ireiy on aooonnt of 

itato by the administratrix. B. 130 of the Con 
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817BBTY— eonlef. 

3. DISCHARGE OF 8URETY--ooiielii. 
tract Act (IX of 1872) applioB to Bach a case. 
Baj Nabaih MooxsBJxa v. Ful Kithabi Dbbi 
(1901) .... I. L. R 89 Calo. 68 

b.o.60. W.N.7 

9 liimitation— Con/ract Aei {IX 

of 1872), 98, JS4 ani W—Creditar attorning 
renudff against principal ddOor to become barrA 
by limitation. “ Mcro forbearance on tho part 
of tho creditor to sue tho principal debtor or 
to enforce any otlior remody against hiin/' as 
these woidB are uaed in b. 137 of the 
Indian Contract Act, 1872, indicate a forbearance, 
for a more or loss limited iwriod, to oxerciso a sub- 
HiKting right The section does not cover such 
for^aranco as n^sults in the remedy of tho creditor 
against the principal debtor becoming barred 
by limitation. Hence, where a jud^ent-creditor 
allowed his judgment-debtor to enter into an agree- 
ment for the satisfaction of his decree by instal- 
ments, certain persotis becoming sureties for the 
due payment of such instalments, and the judg- 
ment-debtor, having made default in payment of 
tto iiistidment^ dohiyed taking out execution of 
tho decree until execution had become time-barred, 
it was Meld that the creditor had forfeited his remedy 
against the sureties also. Hazmri Lai v, CMunni Lai, 
1. L. B. 8 AIL 2S9, and Badha v. Kinloek, 1. L. B. 
Jl All. 310, followed. Hajarimal v. Krishnarav, 
I.L B. 5 Bom, 647, dissented from. Ranjit 
S isGU V. Naubat (1002) 

1. L. B. 84 AIL 604 


4 MISGELLAHEOUS CASES. 

1, Rvrety of lesBoe afterwarda 

becoming hla partner— by surety for ille- 
gal ejectmeni of lessee^uit for damages. Where 
a [MTson l)ccanie surety for the due performance by 
the loHscce of the obligations contained in a lease 
for a term of years, and afterwards became a 
partner with the lessee, and the lessor evicted the 
lessee before tho expiration of the lease : — ^Held,fthat 
A suit would lie by the surety for damages 
arising from tho illegal ejectment, although the 
Buin'ty was not a party to the original contract 
with tho lessor. Bubbodaxamt Roy v. Ram 
Tusxoo Boss 7 W. B. P. 0. 16 

R.C. Bvbdaxanth Roy v . Alux Muxjoobxx 
Dasiak .... 4Moo. I. A.881 

1 8ult by aurety after eatlB- 

mtion of bond— Caiue of aetion^Limitalion, 
The plaintiff executed a bond jointly with a servant 
of tho defendants on 10th July 1861. The 
proceeds were expended for the defendant on the 
90th August 1864 Tho creditor obtained a decree 
upon ^ bond for principal and interest, which tho 
plaintiff satisfied two payments made on 4th 
July 1866 and 30th June 1868, respectively. He 
bru^ht a suit against the defendant for the amount 
on 22nd June 1864 Hdd, that the plaintiff could 
uiaintain his suit against the defendant for the 
amount paid hy him, and that the suit was not 


RITSET?— eonckf. 

4 MISCELLANEOUS GASES--ooi^ 
barred by tho law of limitation. Bhaoiratr 
Aduikabi t*. Tarint Chandra Pakbasi 

7B.L.B.86: 16W.B.418 
Reversing on appeal s-c. BiiooREBUm Adhika- 
BEE V. Tarinee Ghunder Pakrasee 

14W.B.174 

8, 8ait on bond to recover 

money of which a third party haa in ihot 
had the benefit— Limifo/ton Act {XV of 1877), 
Se^ II, Arts. 61^ 83 — Limitniion-^Cotnpromise of 
suit by heirs of obligor — Jiuit to recover mmey paid 
under^eompromise, U.[S, borrowed money on a Ixmd 
from U. B. Tho solo obligor of the bond was (J. 
S. but the money was in fact borrowed for tho 
use of, and was |>aid to, one Jf. From time to 
timo tho original bond was renewed, and iiltitnately 

U. B. sued upon tho last bond and (tbtained a 

decree for a largo sum of money against tho hi^irs 
of U. S. Tho defendants appoAk*u to the High 
Court, but, pending tho appeal, entered into a 
compromise with the plaintiff on the 2nd of Janu- 
ary 1900, whereby they agn^cd to |iny to tho 
plaintiff the sum of Hhl,tMK) and costs of tho 
High Courts Upon the 5th of NovembtT 1002, 
^0 heirs of U. S. paid to the plaintiff dccrco-holder 
in pursuance of this cctmpromiftn R40.000, and on 
tho 17th of July 1003 they institiitod a suit 
against jif to rccf»vcr the amount ho paid and their 
costs. Held, that, on the facts, U. S. was not a 
surety for M, but the principal debtor, although 
the money w'as lM>rro\vc(l for M*8 lit^nefit ; that tho 
payment moile on tho 5th of Kovcmlwr 1902, in 
pursuanco of tho eompromiwi ivfcrrcd to above, 
was not gratuitous, and that the heirs of U. S. 
wero cntitlcfl t4> recover from M the sum of R4I),000 
so paid w'ith intercHt, but iif»t the costs of tho 
High Court in respect of which the miii was barred. 
Lewis V. Campbell, 8 C. B. S43, and Bam Tuhul 
Singh V. Biseswnr Lill Snhoo, L. B. 2 I, A. 131, 
referred to by Knox, A. C. J. rtiRBA.! 8 inoh v. 
Mul Chavd (1907) • 1. L. B. 89 AIL 687 

BUBETY BOND. 

- - Liability of surety on 

forfeiture of bond by principdl-^Becovery of amounts 
of bonds from both principal and surfiy--4Jriminnl 
Procedure Code {Act V of 1908), s. 514, and Sch, V, 
Form XI. Upon the forfeiture of a bond by 
a person to keep tho peace for a term, tho 
surety is liable to pay the amount specifiefl in his 
bond in addition to tho penalty paid by tho 
principal. Emperor v. Nga Kaung, U. B. B, 
31 : 2 Cr. L. J. Ind. 463, dissented from. Tho 
requiring a surety to such a bond is not to ensure 
the recovery of the object of amount of the bond 
from the princioal, but to servo as an additional 
security for his keeping tho peace. Quem^Empress 

V. RMm Bakhsh, I, L. B. 20 AH. 206, referred 
to. Salicbam Stnoh V. Emperor (1909) ' 

L L. B. 86 Calc. 668 

aUBPLUS 8ALB-FBOOEBD8. 

See' S ale tob Abrxabs of Rent. 

I. IaB. 84 Calc. 784 

17 Y 2 
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8UBBBNDEB. 

byralyftt— 

8u Bengal Tenancy Act. s. 171. 

i8aw.ir.97 

dootrlne of— 

Fee Hindu Law— Widow. 

180.W.ir.644 

of Imbo— 

Fee Transfer of Property Act, s. 118. 

6aw.ir.906 

of tenancy— 

Fee Bengal Tenancy Act, 1885, a. 86. 

I. L. R. 28 Galo. 260 

Fee Landlord and Tenant— Abandon- 
ment, Relinquishment or Surrender, 
OF Tenancy. 

Fee Landlord and Tenant— Liability 
FOR Rent . 1. L. B. 19 Oalo. 790 

Fee Landlord and Tenant— Payment 
OF Rent— Non-payment. 

I. Ii. R. 18 Bom. 260 

SURVEY. 

1. Survey proceedings, power 

of Oollector to re-open. Whoro a survey is onoe 
eonoluded, the map oompleted, and the tiiakbust 
prooeodingi brought to a dose, a Deputy CkiUeotor 
has no authority to ro-oran tho proceedings ; and 
if he does^Bo on tho applioation of one party and 
issues a notice to the opposite party, the latter is 
not bound to appear. Kalee Narain Bose v. 
Anund Moyee Goopta . 21 W. R. 78 

2. Excess lands founds after 

eurvey— IVeevmpfibfi. Where the admitted 
mtfedb lands of a raiyat were found by survey to 
be somewhat in excess of tho land re-leased to 
him by resumption proceedings basea on a former 
survey, it was hM that the ezoess oould not be 
asBum^ as a matter of course ,to bo mdf lands. 
DinobUndhoo Suhaye V. Court of Wards 

11W.R.847 

SURVEY ACT. 

Fee Bengal Survey Act. 

SURVEY ACT (BOMBAY). 

Fee Bombay Survey and Settlement 
Act (I OF 1866). 

SURVEY AWARD. 

Fee Act XllI, or 1848. 

Fee Limitation Act, 1877, Soh. U, Arts. 
44, 46 (1869, a 1, CL. 6). 

L Roguisites fbr survey award 

— Deeiriba oa bond fik cosfesftba. To oonstitute 
a survey award, there must be a decision on a band 
|Us contm^^be^reen ^ ato^p roper 

JgvBO^&SBEN Roy a^BorD 'gsunder Sedt™ 

6W.B.817 


SURVEY AWARD— eoaS. 

2. Dadsion on fhot not dis- 

puted— Feng. Reg. Vli of 1822^8ummarg atmd. 
The finding of a Survey Deputy Collector that a 
party has been in possession of certain land for 
more than a year, where the fact is not disputed, 
isnota ** summary award" under Regulation ^1 
of 1822. Radhapbrshad Singh v. Ramjeewun 
Singh 11 W. R. 889 

8. Striking off complaint in 

Survey Department On a complaint being 
made in tho Survey Department as to a demarca- 
tion of land, the Deputy Collector, instead of in- 
vestigating the circumstances, ordered a local 
inquiry by an Ameen, and on the idaintiff omit- 
ting to deposit the Amoen’s foes, struck the case 
off his file. FeU, that the decision was not an 
award on which a cause of aotbn oould be based. 
Krihto Chunder Doss v. Soudamonbe Dossbe 

1SW.R.174 

4. - ^ Order of settlement-ofiloer 

without inquiry— An entry made in the settle- 
ment papers was objected to on the merits. The 
objection was disallowed summarily without in- 
quiry, on tho ground that the papers had been 
drawn out mure than a year before the objection 
was taken. Udd, that such an order was not "an 
award," inasmuch as it did not adjudicate on the 
rights of the parties or on the question of possession 
and therefore that it was not an order on which a 
Court oould found its judgn^nt rejecting the suit 
without dispofud of the point at issue upon the 
evidence. Hebra Dabs v. Hurmoo Singh 

1 M. W. Fart II p. 17: Ed. 1878^ 77 

6. Act XIII of 1848, operation 

of— of awoni.— Act XIII of 1848 opeiateB 
in certain oases to mve to a survey award toe fnll 
effect of a decree of a Civil Court, by taking awav 
bom the Courts the power of entertaining anv snit 
for oontesting the justioe of such awara alter a 
limited time. Moxhund Moorabbe Biswas v. 
WooMA Churn Mooxebjee . 28 W. R. 178 

6. Sanction by Oollector— Ae- 

upkmee of proceoiinge aa eorred . — To make a 
Burv^ demarcation effective, it is not absolutriy 
necessary that there should be any more quasi 
sanction by the ooUeotor than a general aooeptanee 
ol the survey proceedings as oorreot. Hanoom^ 
Geowbay V. Bindoo Tobaba . 10 W. M 888 

7. Right to benefit under award 

^PeraonrepreueUingpofigto eisard.— The lep^ 
sentatives of a party to a survey award are entitlsd 
to the benefits thereof. Rajmoxan Eutbe a 
Commissioner or the Sunderbuns 1 W. R. 844 

Au AsHRur a Gronoa Gobind Boy. 

ffW.&290 

8. 1 Efiect of award— Ast IV ^ 

ISddf owned undee^Rvidenee of litfa— An awM 
under Aot IV of 1840 tetween a tatervenosa^ a 
pariy other than the daintifi was no evidaiise 
agamst the plaintiff. juaSBOONissA 

Jvom Nath Boy . . 11 W. Bn 118 
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BUBVEIY AWABB-eonfti. 

8 . ■ ■— Bffeci inmif 

award on pmnhaaa^Emimiu of tUU,^A pur- 
ohAser is bcrandby a muvoy award paiMd aminst 
the penona from whom the dariTod me titlei Iixta 
Alltat V. JuoouT CmncDBB Rot 6 W. S. 848 


10. AalV of 1S40, 

award under. Semhie ; When a lamindav let Ua 
estate in fann for a term of yean, and ao ddegated 
the whole of hia righta, priTileM and immunitioa 
to another penon, he waa hM to become hinuwlf 
bound by an adverae dedaion under Aet IV of 
1840* to whibh the former war a piurty. LnHAAJ 
RoYe.Coi7BTOvWA]U>8 . . 14 W. B. 886 


11 Ad IV of 1840. 

award under. faUurt to sd aaide. Hdd. that the 
plaintiff hairing failed to sot aside an award made 
unte Act IV of 18M within tiie period ol limi- 
tation, could not claim in opposition to the award 
Gopal Nath v. Abdul Ghabbi • 1 Agra 180 

18. JVoitee of wrvoy 

prociedinga^oini proprxdora . — ^A oo-proprietor of 
a joint undivided estate waa hdd to bo bound bv a 
survey award and compromise to which the other 
joint proprieton were parties when notice of the 
survey prooeedinga waa aervod on the proprieton 

K , and not on him individually. Hun Lal 
Soobaj Nabaih Roy • • 3W. BT 


18. — Procadingt under 

Ad IV of ISiO^Evidewe of possesstoa. — ^Pro- 
ceedings under Act IV of IM, to which both 
litigants have boon parties, was hdd to be properly 
treated aa evidence between them on the question 
of possession. Radka Chubb Dass Gossambb v. 
Akrabkhootu. . 80W. 

Kashi Kuhobb Roy e. Baha Soobdabbb 
Debia 88W.B.87 


14. Efedaaagaind 

decree for po88esnon,^A survey award cannot over- 
ride the decree of a competent Court awarding 
possession. Hubo Nath Roy v. Abubd Chubdbb 
Roy lW.a888 


18. - Evidmea of pos- 

eeMUMir-Etudeiiee of tffle.— Surv^ proceedings aro 
evidenoe of adtual possession, and must be le^uded 
as correot, ao far aa the appearance d the country 
is record^ thereon ; but n questioned in time, 
are not condluaive on the question of title. 
Lbilabubd SmoB v. Mohbbdba Nabaib Siboh 

18 W.B. P.0.7 


16. 


Prod s/ possss- 


rtoa-nfftttt to ssf aoide owrvog award.-^^ a caae for 
setting aside the survey awm whidh declared the 
plaintiff and the opponte party entitied to oertsdn 
^ur lands to the extent they had lenectividy 
lost by dduvion, and the retidue to be held jointty 
according to their aharea Nsid, t^t the opposite 
P^y had no right to sue lor rents on the plea of 
Joint poaaeaaion, lor he must flrat have fixed what 
^ the intarvenoa separately, lor the loss suffered 
^ •adh party by duhivion ; and after that how 


BUBVBY AWABBr-eoNcU. 

mudh, and what, of the remainder ia entitled to be* 
held Jointly. 

TABiBBa Kabt Laboorxb V. Habbb Mubdul 

7W.B.808 

17. Award hy ropsr-^ 

tnteadsal of tuffsp— Eoidencs of fide.— An award 
by the aup^ntendent of survey is not conoluaive 
evidenoe of a oonteated right in a regular suit.. 
Koylabh Chubdbb Ghobb v. Raj Chubdbb 
Babbbjbb .... 18W.R180 

18. - Deetstdi oa Ad 

VI of 1$40~--Evidenee of iiffs.— A docirion in an 
Act IV of 1840 case was no evidence of title one 
way or the other. Qudadhub Koobdoo v. Ram* 
xooMAB Bosb . 6 W. B. 168 

18. Award under Ad 

IV of 18iO-^Proof of tide. An award under Act 
IV of 1840 was not sufBoiont proof of title when 
the peMn in whose favour it waa given did not 
maintain hia possession under the award before 
the survey authorities, and aUowed his adversary 
to take actual possession. Joooal Kishobb. 
Shaba v. Raj Kishbb Submah . 8 W. B. 188 

80. Suit to eet aMo 

award under Ad IV of 1840^Proof of title. In 
a suit to set aside an award under Act IV of 1840, 
— Udd. that the plaintiff ought to furnish some 
decisive proof of his title, to justify the Court in 
disturbing the award of a oompetent authority, 
and that resumption proceedings instituted by 
Government, wmeh deckred only that the lands 
were unfit for resumption and therefore loft them 
in the plaintiff’s poBsoBsion, were not such convinc- 
ing ytool of title. Bama Ssoobdabxb Dabba 
Cbowdhbabbb V. Bhuorattbb Dabba Chow- 
DHBABBB ; GRBBSH ChUBDBR ChoWDHBY 0. BhUO- 
BUTTBB Dabba CkowDHRABxB . 1 Hay 486 

81. Award under 

Bang. Beg, VII of 1882. e. 88-~Power of Court to 
ed aeide award. Hdd. that an order of arbitrators 
under a. 33, Regulation Vll of 1822, could not be 
aet aside by the Courta of Judicature. Tubzubd 
A u V. Ahmbd Hossbib . 1 Agra 807 

88. Award for more 

than amaunl of land darned, — ^A survey award, if 
given for more than is claimed, ia not binding as to 
theexoesB. It is not conclusive aa to title. Lulbbt 
Nabaib V. Nabaib Siboh . IW. B. 888 

8UBVEY MAP. 

See PossBSSioB 18 0. W. N. 873 

- Documentary Evidence 

— Julkur. Upon the documentary evidence it waa 
held that the lower Appellate Court waa in error 
in finding that plaintiff had proved an independent 
julkur. Mathura Nath Chattopadraya v. Sib 
Chabdba Bose (1007) 18 0. W. N. 884 

BUHVHY 07PZ0BB. 

See Khoti Sbttlbmbbt Act. 

See Sbttlbmbbt OmcBB, 
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BDBVBY OFFIOBB^-ooncli. 

8 u Special or Second Appeal— Orders 

SUBJECT OR NOT TO APPEAL. 

I.L.&2lCalo. 986 

8 u Superintendence of High Court 
^-C iviL Procedure Code, 1882, a 022. 

1. li. R. 81 Oalo. 986 

BURVBY AND BSTTliEMSNT 
KANUAli. 

— partlii. ohap. zvi, rule 7— 

Fee Revenue Sale Law, h. 2. 

18 G. W. N. 638 

BtJRVJBYOBB. 

opinion of- 

Ohjectiona to surveyora* 

r€pari»---Laiid Aequiaitum Act (I of 1894), a. 18 
•^ompenaation — Mode of vahuUion tuAeii no rteaaU 
aaka-^Mofkei value. Held, that in addition to the 
evidence of sales the Court can be guided by the 
opinions of snrveyora It is necessary, however, 
to distinguidi opinion from argument. The 
practice which has mown up in reference 
under the Land Acquiaitmn Act, 1894, of aurvi^rs 
making long reports and furnishing copies to the 
opposite side beforehand is open to grave objection. 
A surveyor’s opinion itself is good evidence. 
In ike matter o/ Karim Tar ILuiombd (1908). 

I. Xi. B, 88 Bom. 886 

8UBV I V IN Q DBnNDANT AND 
FLAINTIFFB. 

— : agrooment botwaon— 

Fee Lbgal RaPBisaNTATivB. 

LL.B.86Galo.418 


BUBViVOBBHZP. 

Fee Attachment— Attachmrnt before 
Judgment L Ii. B. 17 ICad. 144 

Fee Certifioate of AnMnnsTRATioN— 
Riobt to Sue or Ezeoute Deohee 
WITHOUT Certificate. 

L la B. 19 Bom. 888 
LZ..B.17 AU.678 
l.IaB.88 0alo,9l8 
LL.B.S8Mad.880 

Fee CoNVERTB • I, la B. 10 Nad. 08 

Fee Court Fees Act, 1870, a 19D. 

LIaB.88Oaio.980 


Fee Geant— Power of Alienation bt 
Granthh • L la B. 11 Gala 1 


Fee Hindu LAW^lNHERiTANca. 

LZaB,84 0ale.64a; 888 
Fee Hindu Law— Inhhritangb— Im- 
FARTiBLH PBOPiRTr . 6 Nad. 98 
LXaB.4Xad.860 
LlaB. 19 Mad. 461 
IaB.S8LA.188 


Fee Hindu Law— Inberitanoh— Joint 

PaonRTF AND SUBVIVOBSHIF. 


8UBV1 V OB8HZP— eoadl. 

Fee Hindu Law— Inhebitanob— Special 
Heirs— Females— Daughtebs. 

LIaB.eBom.86 
16RL.B.10 
IaB.8LA.118 
Fee Hindu Law— Inheritance— Special 
Heirs— Males— Affiuated Son. 

LL. B. 17 Mad. 48 
Fee Hindu Law— Inheritance— Special 
Laws— N iHANoa 

1. L. B. 16 All. 191 
la B. 811. A. 17 

Fee Hindu Law— Joint Family— Powers 

OF ALIENATION BY MEMBERS— OtHER 

Members 8 B. L. B. F. B. X 

6 B. la B. 666 
L la B. 1 Galo. 886 
IaR.8LA.7 
1. l: B. 18 Galo. 167 
la B. 17 L A. 184 
1. la B. 81 Bom. 707 

Fee Hindu Law— Mitakshara. 

L L. B. 88 Galo. 676 

Fee Hindu Law— Partition- REQ ur 
SITES FOR Partition. 

LL.B.19Mad.846 

Fee Hindu Law— Partition— Sharks on 
Partition— General Mode of Divi- 
sion L la B. 6 Galo. 148 

Fee Hindu Law— Will— Construction 
—Survivorship. L LJt. 16 Bom. 448 
1. la B. 88 Galo. 668 
IaB.98L A.18 

Fee Husband and Wife. 

L la B. 16 Bom. 680 

Fee Refbesentative of Deceased 
Person . I. la B. 19 Xad. 846 

Fee Will— Construction. 

LIaB.6Galo.69 

— ■ Joint tonanoy— JotaC apeciMum oa 

impmiug kmd^Raal and peraonal ptopefiy. A 
joint BMcnlstion in improving land on a hassrd 
of profit and loss is treated in equity as in the 
nature of merchandise and fua acereaeendi not 
allowed. The survivorship in the ease of joint 
tenancy is not an incident to it in the case of 
leasehold properly and personal estate. Webbb 
«. Lester • 8 Bom. 06 1 Bod Bd. 68 

SUBFBBBIOir. 

Fee Advocate. . 

LI.B.IBAU.e6. 

• of rant— 

Fee Landlord and Tenant. 

uo.w.ar.7W 

••SWABAJ" 

8m Bmatam . Llh&MCMaMl 
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awiNGiNa/ 


TALXJKH— coneftf. 


byhookp— 

See Rash and Nxouoxnt Act. 

6 0.W.N.876 

BWOBD-8TIOK 

meaning 0 / — 

Lieenee, Neeemiy of-^Indian Arms Act (XI of 
187S)n M. 4, J3 and 19 (e). A sword-stick is a 
** sword *’ within the moaning of the term in a 4 
of the Indian Arms Act Neither the length, 
breadh, or the form of the blade of a weapon, nor 
the handle, afford any certain test of its cJassifica- 
lion as “ arma” Whatever can be used as an in- 
strument of attack or defence, for cutting as well as 
for thrusting, and is not an ordinary implement 
for domestic purposes, falls within the purview 
of the Act TEmpbror v. Satisu Chandra Roy 
(1907) . I.L.B.d4Galc.749 

symptom of dbath. 

from epilepay or homioide— 

See Medical Jurisprudence. 

18C.W.N.692 


T 

TAOKINQ. 

See Mortoaob— Tacking. 

TAHSILDAB. 

See Sanction fob Prosecution— Where 
Sanction is necessary, or other- 
wise . XL.B,84Uad.lSl 

Acc Txbsildaii. 

7ALABAKA. 

Su Apfial . L Ii. B. 86 Gala 686 

TALAB-MBHTA8B-HAD. 

See Mahomedan Law— Pre-emption. 

I. L. Ba 88 Calo. 988 
9 0. W.M.886 


TALABI MOWA8H1BAT, TALABI 
1BTI8HA1). 

See Mahomedan Law— Pre-emption. 

_ LIi.B.8BOalo.40S 

^ALAK. 

See Mabomfdan Law. 

I. L. B. 86 Oalo. 184 


TALX7KK 


moanlnff of— 

Su Grant— Construction of Grant. 

18W.B.469 

89W,B.886 

See Leasn— Construction. 

8 W. B. 891 
S8W.&8B8 


BUooesBion to— 


See OuDH Estates Act. 


See Privy Council, Practice of— Re- 
vivor OF ArPEAL. 


TALUKHDAB. 


I. li. B. 81 Calo. 997 
L. B. 81 1. A.*ie8 


See Bombay Ac?. VI etp 1802, s. 12. 

I. L.B.IlBom.78; 661 

See ClIAIlTBIl-PARTY. 

I.Ii.B.88Bom.678 

iSee Guardian — ^Duties and Powers of 
Guardians . I. li. B. 11 Bom. 661 
Ii.B.141. A.89 

See Gujarat Talukdars Act (Bom. 
Act VI OF 1888). 

I. L. B. 16 Bom. 408 
I. L. B, 88 Bom. 884 
I. L. B. 86 Bom. 767 
I. l^B. 88 Bom. 809 

See OuDH Estates Act. 

See OuDii Estates Act, s.s. 2, 10. 13, 14, 
15 AND 22. I. li. B. 86 AIL 110 ; 898 
8 C. W. N. 698 


See OuDii Taluxhdars Relief Act. 


— - - Conduct of, as indicating his 

succesBor. 

See OuDii Estates Act, 1860, s. 22. 

I. L. B. 8 Calo. 886 
I 1 .B. 4 I.A .888 

regiBtered interest of— 

Su OuDM Estates Ac:t, 1860. 

I.li.B.8Calo.688 
L.B.4I. A. 178 

right of, to eject leeBee— 

SeeOuDH Sub-sbttlemknt Act (XXVI 
OF 1806) . . I. la. B. 31 All. 894 

TALUKHDABZ TBNUBB. 

dee Sale for Arrears of Revenue. 

9C.W.N.868 


TANJORE CUSTOM. 

Free oceapntiM of 

mamikate bekmging to miraeidars by ariiMne-^ 
ConUtiomd, em rendering eeruku. There is a prae- 
tioe in the Tanjoro district by which purakudte or 
artuans axe allowed to occupy manaikats belonging 
to miarasidars, free of rent so Jong as they cultivate 
the lands of the mirasidara or render them services 
in other waya Lakshmana Padayachi v. Rama- 
NATHAN C^ETTiAR (1004) . I. li. B. 87 Mad. 617 

TANK. 

dee Land Acquisition Aot (1 op 1804), 

a 23 I, UBw 88 Calo, 188 
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TAITK— coiieZri. 

damage by overflow of— 

flee Zamikdab, Duty or. 

14B.L.&fl00 

li.B.lLA.864 

order ae to— 

flee Nuisance— Uhdbb Cbiminal Prooi- 
DUBE Codes . 1 B. L. B. 8. N. 87 
10 W. Be Or. 61 

repairs of— 

flee Contract Act, a 70. 

LIi.B.18Mad.88 
flee Injunction— SfeguIi Cases— Ob- 
BTBVCnON OR InJURT TO RIGHTS OF 

Property. • LliiB.6Had.889 
LL.B.18Mad.841 
L. B. 16 L A. 48 

flee Zauindab, Duty or. 

UB.Ii.B.209 

Ii.B^lLA.864 

..... JReseaice Coicfi— Heel ei 

EieleiypEv^ o/. A suit 
for lueoTury of arresn of rent of a tank, which Is 
not a part of an agricultural holding, hut is used for 
rearing and presemring flnAi is not maintainable in 
a Berenue Court, the provision of Act K of I860 
not being applicable to such a suit The term 
land ” in a 0 of Act Zof I860 means cultirated 
land and does not include a tank regarded as land 
corered with water, flthoo Jdya y. Ooj^ Ohumdur 
Chowdkry^ 19 W. B, 200 ; Nidkf KnAna Boh y. 
Bam Doh 8m, 20 W. B, 341; Nidhi Krima 
Boh y. NiMortm Dohh, 21 W. B, 330 ; and Dwga 
SoornkuTH Dohh y. OomdutooniHo, 18 W. R 236, 
referred to. flemNe ; Where the grant is merely 
of a'lrlght of fldieiy, the lessee acquires no interest 
in the sub-soil nor is entitled to retain jpossesnon, 
when the water dries upi Duke of Somarml y. 
FogweU, 3 B. 4b C. 870 : 26 W. B. 449 ; fluroop 
Chuuder Motoomdar y. Jofdine Skiuner dr Ca, 
Marsh. 334; Bsssm Lai Don y. Khynmissa 
Bsgum, 1 W. R 79 ; Munehur Ohowdhry y. Nurskia 
Chowdhfff, 11 W. B. 272 ; Badha Mokvia Mmdm 
Y. Ned Madhub JUimdal, 24 W. B. 200, and DaM 
V. QmshChvsider Qvka, 1. L. B.9Cak. idd, referred 
tOi Mabananda Ghaxrayati a Manoala Kbo- 
VAn(1004) • L Lb B. 61 Oalo. 987 

TABAZ BBGXTLATIOH (IV OT 1876). 

flee JuBiSDiOTioN— Suns fob Land — 
Pbofbbty in DirfERENT Districts. 

LI..B.17A1L488 

TABin ACIT (VZIl OB 1894). 

a 10. 

flee Contbagt— C oNSTBuoTioN Of Con- 
TBAOxs Z. Zi, B. 81 Bom. 688 


TABWAD. 


flee Malabar Law. 


LZ^B.87HU.876 


TA3L 

drawback on— 

flee Bombay Municipal Act, 1888, a 168. 

I. Zi.|B. 17 Bom. 804 

legality of— 

flee Bombay District Municipal Act, 

1873, s. 21 I. Zfc B. 81 Bom. 680 

flee Madras District Municipalities 
Act, a 63 . I. L. B. 84 Had. 196 

flee N.-W. P. AND OuDH Municipalities 
Act, 1883, a 20. 

LL.B.81A11.848 

liability of CNivemment to— 

flee Madras City Municipal Act, a 341. 

LL.B.86 Had. 467 


liability to— 


flee Bengal Municipal Act, 1884, hh. 113, 

116 L L. B. 81 Oalo. 819, 

flee Bombay District Municipal Act, 
1873, ss. 11 AND 84. 

LZ..B.80Bom.788 
L Zi. & 88 Bom. 446 

flee Bombay Municipal Act, 1866, s. 2. 

9 Bom. 817 

flee Bombay Municipal Act, 1888» a 143. 

LL. B.16Bom.S17 

flee Calcutta Municipal Consolidation 

Act, 1888, a 87. 

Z.L.B,88 0alo.681 
Z.Zi.B.86Cala488 

flee Madras Ddtbict Municipalities 

Act, 1884, sa 47, 63, 66. 

Z. L.B.18Had.810 
LZi.B.17Had.l00;468 
L L. B. 18 Had. 188 
LZi.B.81Had.6 
LL.B.88Had.l46 

flee Madras District MuNKUPALniis 
Act— 

S. 63 AND 8cH. a, PBOYISO 4 ; 

LL.&84Hhd.644 

&6S . .LI.B.S6]bd.esr 
ScftA.. Z.L.B.S6]C*d.74r 
See Miorab MrarmPAti Am, 1878^ 

Li..B.a]ad.4a» 

Am llAnBAa HumoiPii. Am, 18^ f ^ 

Am Madras MmtmrAL Tmm 

Am Madras MmunmA^ i^iSZ‘4 
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liability to— ooneU. 

Su Madras Towns Imfbovimxnt Aot, 
1871, 88. 61, 68, 62, 64, and Sen. G. 

7 Mad. 882 
I.L.B.8Mad.l28 
Ll<.B.6Mad.868 
LL.B.7Mad.74 
LL.B.8Mad.827 
LL.B.9Mad.88 
L KB. 14 Mad. 467 

. noxupayment of— 

8u Bombay Distbigt Mitnictfal Act, 
1884,8.49 . I. KB. 18 Bom. 400 

objeotioxui to valuation fbr as- 
sessment of— 

See Bombay District Monicifal Act, 
1873, 8 21 . . I, K B. 7 Bom. 899 

I.KB.9Bom.61 

JuaiSDicnoN OF Civil Covriv— Muni- 
cipal Bodibs . 8 0. W. BT. 78 

I.KB.27 0alo.849 
I. K B. 28 Bom. 446 

order for payment of— 

iSfMFiNE 8W.B.Gr. 17 

. proceedings to reoover— 

See Bombay District Municipal Act* 
1873,8.84 . .L KB. 17 Bom. 781 

See Madras District Municipal Act, 
1884, 8. 103 . I. K B, 9 Mad. 429 

I. KB. 18 Mad. 618 
I.KB.l4Mad.407 

right to levy— 

See Madras Municipal Act, 1878, ss. 119, 
120, 123, AND 192. 

LKM6Mad.287 

LKB.7Mad.68 

LKB.10Mad.88 

LKB.2Mad.862 

suit for— 

See Small Causb Court, Mofussil— 
JuRiSDiOTXON— M unicipal Tax. 

LKB.0Mad.110 
L K B. 28 Oalo. 886 

See Sfboial or Sbcond Appbal— Small 
Causb Court Suns— Tax. 

LKB.28 Oalo. 680 

***; suit for ixdunotlon to restrain 

levy of— 

See Bombay District Municipal Act 
(Bom. Act UI of 1901), sa 82 (e) 
ABD86 . LK&27Bom.408 


TAX— coRli. 

suit to reoover, illegally levied^ 

Su Bbnoal Municipal Act, 1884, a 86. 

2 O. W. M, 680 

See Estoppel— Estoppel by Conduct. 

LKB.17BO1IL610 

Su Jurisdiction of Civil Court— Muni- 
cipalBodies . I. KB. 2 Mad. 87 

Su Madras District Municipalitibs 
Act, 1884, a 63 . L KB. 18 Mad. 78 

1. K B. 16 Mad. 168 

Su Madras District Municipalitibs 
Act, ss. 63 and 262. 

L KB. 24 Mad. 206 

Su Madras District Municipalities 
Act, 1884, a 6.3. 

I. K B. 21 Mad. 867 

Su Madras District Municipalities 
Act, 1884, a 71. 

1. K B. 28 Mad. 628 

Su Madras District Municipalities 
Act, 1884, a 262. 

I. K B. 19 Mad. 10 

Su Madras Local Boards Act, sa 67, 
64 AND 149 . 1. K B. 24 Mad. 114 

See Madras Towns Impkovrmrnt Act* 
1871, sa 38 and 85 . 7 Mad. 249 
LKB.lMad.158 

See Pensions Act, a 4. 

1. K B. 14 Bom. 678 

Su Small Cause C-ouut, MoFussiii— 
Jurisdiction — ^Municipal Tax. 

LKB.18Mad.78 

Su Statutes, Construction of. 

L L. B. 1 Mad. 188 
8 Bom. A. 0. 218 

1, Certifleate Uix^NegUd to 

taie out eertifteate-^Fine, The 6ne imposed under 
a 17, Aot IX of 1868, for neglect to take out a certi- 
ficate must not be less than twice the amount for 
which such certificate should be taken out Queen 
V. Bam Qobind Chucxerbutty. 

2BKB.Ap.40 

UW.B.Gr.18 

2. Oomplaint for negleotiiig to 

take out oertifloate— Codtotor also MagU- 
frato. Where it is sought to recover the penalty 
deseribed in a 17, Act lx of 1868, from any person 
who omits to ta^ out a certifleate, the CoUector 
who issued the notice should prefer a complaint be- 
fore a Magutrate, and the Collector cannot prefer 
the compmint boforo himself in his capacity of 
Magistrate. Anonymous • • 4 MadL Ap. 82 

8l Magistrate, powrera of. A 

Magistrate was heU to have acted righ^ in dis- 

complaint under a 17 of Act IX of 1868, 
because there was no evidence that the names of 
the accused were included in the list mentioned in 
a 17. foaproiecuttonundertliiBAct,a MMostrate 
must proceed in the manner laid down In Ch. XV 
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TAX— eoficlj. 

of tho CSode of Criminal Procedure, 1861, and must 
require proof of idl the facte which go to constitute 
the offencOi Qubbn v, Khettbo Mohuit Ghosi 

llW.B.Or.66 

A HuhtaraflaF— Trade fiur, samin- 

daf*e righi to eolkct^Mad. Reg. XXV of 1802. e. 4 
^Mad. Reg. XXV of 1832. The right of collecting 
^ muklarafa of trade tax from artiaans 
in hie zamindari has not been delegated by Govern- 
ment to the zamindar of Karvaitnagar. and can- 
not be legally ozorciHed by hie aaaigneee. Qacere : 
W'hether it was oompetent for Government to dele- 
gate the collection of tho mvktarala to zamindare 
for their own use. Vedanta v. Kanniyapfa 

LIi.B.9Had.l4 

6. .... House-valuation by— Huni- 

eipallty — lAvg of hotue-iax-^Fair aeRing value 
— ^6wnc« of 'mold fidea, pei^aity or tnanifeat 
error-^ivil Courtsh-Juriadietion. In the abeenco of 
proof of maH fidea. perversity or manifest error. 
Civil Courts ought not to interfere with the house 
valuation made by a Municipality for the purpose 
of taxation, unless there is a breach of tho rules 
pnaeribed by law for making the valuation. 
KaSANDAS RAanVNATBDAS V . Anklesrvar 
Municipality (1901) . 1. li. B. 20 Bom. 284 

TAZATIOH OF ATTOBNBY’S BILLS. 

See Civil Procedube Code (Acrr XIV 
OP 1882), s. 2 . 12 a W. H. 1102 

TAZATIOBT OF FLBADEB’B FBEB, 

See Practice • I. L. B. 88 Bom. 286 

TAXATIOE OF COSTS. 

See Attorney and Client. 

I.L.B.8Galo.478 

LL.B.88Bom.667 

See Commission— Civil Cases. 

l.LL&16Bom.S08 
See Costs— Taxation op Costs, 

See Limitation Act, 1877, Son. II, Art. 
84 (1871, ART. 85) L L. B. 1 Boul 268 
LL.&7Kad.l 
1. L, & 22 Galo. 948 ; 862 note 

Fes Rules op High Court, Bombay— 
Rule No. 183 .1 L. B. 16 Bom. 162 
I. L. B. 17 Bom. 614 


Older fbr— 

See High Court Rui.e8. 

LL.B.82B01IL488 

■■■■ Bimiinone fbr— 

See Costs— Taxation op Costs. 

7B.L.B.AP.60 

See Limitation Act, 1877, a 4. 

L L. B. 20 Cain. 889 

L EzooMive fba to Gounael 

—Prosft^e— Attorney and ettritt’s eoitts jtayMe 
out ojf esfato— Dtiottoidanes on fasstttdnr— Bel- 


TAXATZON OF GOSTB-eoncM. 

ehamhers* Rvka and Ordera. 780. 785. Where 
on a motion for discharge of guardians the Court 
oider^ the miardian's cost of opposing the ap- 
plication to bo taxed as between attorney aim 
client and paid out of the estate. Hdd. that the 
Taxing offim was ri^t in disallowing as against 
the estoto an excessive fee paid to counsel for 
appearing on tho application, and should only 
wow the excess even as against the client, when 
it was manifestly shown that the client knew 
that the fee was exeessivo and that he might be 
called upon personally for tho excess. The duties 
of a Taxing Master explained. In^he maUerof 
U'hakurDassbb Dassee ( 1006 ). 

I. L.B. 88Gal0.687 

.2. Work not ordinarily flail- 
ing upon Solioitors— Fcdicttof's oosto— IFork 

of meriioriotia eharaeier. K was the Solicitor 
for tho defendant in a suit brought to' obtain jiro- 
bato of the will of one Damji Lakhmichand. The 
defence set up was that the will was a forgery. 
Being unable to procure the services of an expert, 
K. after spocial study for tho purpose, himself 
carefully studied every letter of the alleged will 
and despite counsors opinion that he had no 
chance of succeeding, he eventually succeeded in 
satisfying the trying Judge that the will was a 
forgery. In his bill for attorney and client’s costs, 
K claimed extra payment for the additional and 
unusual work incurred by him: Hdd. in review 
of taxation, that K was entitled to be separately 
remunerated for the special work done by him, 
as it was in fact a charge for work done which would 
not ordinarily fall upon a solicitor in the pre|iara- 
tion of the wief. Dahibai v. Soondebji (1907) 
LL,B,8LBom. 480 

TAXIEG OFFIGEB. 


— doolBlon of— 

See Court Fees Act, b. 6. 

LlaB.12AlL188 

I.L.B.20Had.888 

LL.B.21E[Rd.268 

See High Court Rules (Bombay). 

I. L.H 82 Bom. 262 

See High Court Rules (Bombay), b. 644. 

LL.B.88Bom.067 


dlsoretion of— 


See Costs— Taxation of Costs. 

I.L.B.24Galo.891 

— mlstakA of— 

Fee Court Fees Act, 1870, s. 6. 

LL.B.16AU.U7 

— powar of— 


Fee Costs— Taxation of Costs. 

L b B.U lead. 405 

TSHBir.PAB. 


FeeTABSlLDAR. 


Fee Limitation Act, 1877, art. 7 (1869, 
B. 1, CL. 2). _ 

1 B. L. B V. 90i 10 W. B. too 
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TaXFUD. 

See JuBiSDicnox . L Xii B. 80 liftd.168 
management of— 

SeeEMDOWMXiiT. 

LL.B.801i:ad.l88; L.&84I.A.78 

enlte oonoernlng— 

See Act XX OT 1803. 

See Hindu Law— Endowxixt. 

See Manomsdan Law— Endowment. 

I See Mauomxdan Law— Mosqvb. 

traeteee of— 

See Civil Pbocedubb Code (Act V ot 
1008), s. 9 . L li. B. 88 Bom. 887 

TBHFOBABY OCOUPATIOBr. 

See Rioting I. L. B. 86 Gale. 108 

TEMFOBABY SBTTLBHBirF. 

See Noabad Taluk • 18 C. W. If , 885 

TENANCY. 

See Jmndlobd AND Tenant. 

acknowledgment of— 

See Landlord and Tenant— Consti- 
tution OF Relation— Acknowledg- 
ment OF Tenancy by Rxgxift of 
Rent, 


determination of Inoldente of— 

See Bengal Tenancy Act, a 108. 

See Res Judicata— Mattebs in Issue. 

l.L.B.SOOala848 

nature of— 

See Landlord and Tenant— Natubb 
OF Tenancy. 

— period of— 

See Lease . I. L. B. 80 Mad. 108 

relinquishment of— 

See Landlord and Tenant— Abandon- 
ment, REI.INQU1BBMXNT, OB SUBBBN- 

cIebofTenubb. 


Bub-divlBlon of— 


See Bengal Tenancy Act, a 8a 

6 aW.N. 8 S 8 

WWAMOY-AT-WILIi, 

See Landlobd and Tenant— Ejectment 
—Notice to Quit. 1 lUd. 108 
84W.B.4ei 
8aii.B.50 
I.L. B.8Ga]o.886 
I. Ik B. 18 Bom. 160 
LL.B.a8OaIo.S00 
an w v 


TnorAKCY-AT-WILL-eoiifti. 

See Limitation Act, 1877, Son. II, Art. 

139 . . LL.B.8Mad.494 

I.L.B.88Bom.808 
LL.B.MBom.604 

See Registration Act, 1877, a 17. 

1. L. B. 14 Bom. 818 

TENANCY IN COMMON. 

See Hindu Law- 

Inheritance — Joint Property and 
Survivorship. 

I. Ii. B. 86 Bom. 446 

Partition — Right to Partition — 
— Widow. L li.B.84Mad.441 

See WiiJ>— C onstruction of Wills — 
Vested and Contingent Interests. 

I.L.B.llBom.68;678 
See Right of Suit— Injury to Enjoy- 
ment OF Property. 

I. Ii. B. 86 Bom. 848 

See Will— Construction. 

I. Ii. R. 16 Mad. 448 
I. L. B. 88 Bom. 80 

TENANT. 

See Agra Tenancy Act, 1901, ss. 4 (.5), 32 
(2) . . I. L. B. 81 AIL 49 

See Co-snAitBRS— S uits by Co-sharers 

WITH BESFBCT TO THE JoINT-PROPERTY 
— Kabuliats. 

See Co-sharers— Suits dy (b-siiARBRS 
WITH RESPECT TO THE JoiNT PROPERTY 
—Bent. 

See Joint Tenancy. 

See Landlord and Tenant. 

See Magistrate 9 C. W. N. 886 

at Will- 

See Landlord and Tenant. 

I. LuB. 84 Calc. 67 

for lift, apportionment of rent 

alter death of— 

See Landlord and Tenant— Payment 
or Rent— Generally. 

LL.B.96Mad.640 

from year to year— 

See Landlord and Tenant. 

I. KB. 84 Calc. 67 
18C. W.N.848 


— improTement by- 

See Co-SHABBfr— Suits by Go-sharers 
W1TBBI8PBCTTO THE JoiNT PbOFERTY. 

I. Zi. B. 88 Cale. 888 

— Bultagainet,for ehareofrent 

See Co- BH ABEBS— Suns by Co-shabbbs 
WITH BBSPBGT TO THE JoiNT PROPERTY 

Vvn urnmnMmvm Dviwm 
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TANANTS-nr-GOMMON. 

Advene Foeeeieioii— FselMifM 

raeeipf of ffofiia by one kmnii eonUtnume^ for 
a mg Umo-^Pruumytum a$ lo oeleal oiufar 
of oM€f UoaiiiiB-in^ommon. To oontitate ea 
edTene ponenon m between tenenti-in-oom- 
mon there must be an ezdniion or an onater. 
Sole poBMfltion by one tenant-ln-oommon eoutl- 
nnoudy for a long period without any daim or 
demand by any person olaiming under the other 
tenant-in-oommon is eyidenoe from which an 
actual ouster of the other tenants-in-common 
may be presumed. Gunoadhab e. Pabashram 
( 1906) . . . I. L. a. 99 Bom. 800 

TBNDBB. 

dee Bbvoal Rint Aot^ 1869, s. 46. 

1 B. L. B. 8. nr. 7: 10 W. B. 101 
16 W. Bh 70 
9W.B,. AotZ.88 

dee CovTBAOT Act (IX or 1872), 8. 61. 

I. L. B. 80 Gale. 868 

dee IimBBiST • L L. B. 85 Gale. 84 
dee Legal Tbhdib. 

dee Small Causi Coubt, PBBSinBHcnr 

ToWB8~JUB1SDIOTION— IMMOVIABLB 

PnonBTY . L Ii. B. 17 M ad. 916 

dee TBAKsnB of Fbofebtf Act (IV 
Of 1882). 8. 82. 1. Ik B. 82 Bom. 691 

dee TBAMsraB of Pbofibtf Act. 8. 83. 

1. L. B. 17 Mad. 987 

dee TKAN 8 F 1 B OF Fbofbbtt Aot. a 136. 

l.L.M99Ga]o.799 

9G.W.M.147 

-- by money orders 

deeExnouTiON of BBOBn— M ods of 
Exboutiob— Ibbtalmbbts. 

LII.B.94A1L85 


of patta— 

dee Madras Rbnt Rioofbbt Aot— 

88. 3 AMD 80 I. li. B. 96 Mad. 689 

8. 4 . . I.XiuB.96Mad.868 

a 10 . . I.lkB.96Mad.618 

a 11 • • I.IkB.96Mad.406 

of rant— 

8it iHmm. 

ua W.ir.98S: X.I.B.84Oal0.M 

L — Validity of tandor— Gonfrnef 

Aetf e. 38— Tender e/ Ariereel on mortgagoAd4, 
Unte a mortgage-deM taken to secure the rqw* 
Blent within tiiree yean of a sum ofRlCoOO 
adyanced by the plaintiff, with interest at 16 per 
eent. from the 8nd July 1874. the date of the 
mortgage^ it was stipulaM that interest dionld 1^ 
nsideyerysixmonma bntthat^ifayear’sintcnsl 
ahonld beuiinaid.then the whole amonntduelor 
principal and interest dionld become payable at 


once ; and also that the mortgagor mUht after pay^ 
nent of interest^ pay towards satisnlotlon of^ 
principal any sum not less than B1.000. Theffrst 

year’s interest was allowed to get into anear. but In 

S^tomber 1876 the defendant went to the phint* 
iff with R19.000. a greater sum than was om for 
principal and interest^ and told him to repay him- 
sdf from that sum. The offer was rehued. and 
the jdaintiff thereupon brought a suit on the 9th 
July 1877 for R10^(X)O. with interest from the date 
of die mortgage to the date of the suit and su^ 
sequent interest Bsid. that the tender made by 

lidi law. was yslid ni^ a 38 ^ the Goi^sot iuSL 
Psr WiLSOV. J.— S. 38 of the Gontraot Aot sub- 
stantially requires that there dionld be a genuine 
and unconditional offer, in case of payment, to 
pay unconditionally at a proper place, made a 
person in a position to pay. Kahtb Lail Ksax 
V. Khutibmonby Dossbb 6 G. L. B. 106 


9. — Offer bykUerto 

pay dAL A mere o ffer by a debtor by letter to pay 
an amount cannot be treated as a tender either in 
law or in equity. In order to stop interest, a strict 
tender should be proyed. Kamaya Maik Di- 
VAPA Budba Maik I. L. B^ 99 Bom. 440 


8 . l/ncofidOtMal 

fender— Goafs. In a suit to reooyer Bl.883-16-6. 
the balance of the price ofr'goods sold, on whidi 
an account had been come to between Ae parties, 
it appeared that the defendant had tendered before 
suit a sum of Bl, 043-6. stating in the letter of 
tender that the sum so tendered was the only sum 
due. At the trial the plaintiff obtained a decree for 
the full amount claimed by him. HddphoUtk in the 
Gourt bdow and on opyeAf that the tender was 
bad. and therefore the plaintiffs were entitled 
to their costs. EM, per uknbdt. J.. that Ihe 
tender was bad. being a tender of part of an entire 
debt. MsM. per Gabtb. C. J. (Mabxby. J.» con- 
ourring). that the tendw was also bad. as the 
plaintiffii could not haye accepted the sum tende^ 
without giying up the remainder of their riaim. 
GeUMDIB GaUKT MoOXlBJn V. JODOONAm 
Keam . LL.&8GB]o.468:lG.XkB.470 


4. 

Mf. 


Tender efpoHfff 
Uader^PaymeA (eta 


fyde a§ to^PUa ^ „ 

CooH, The role laid down iii Dhoa OlathS 
C. 6.. J65. that the tender of oidy a part of a debt 
must be treated as if it had neyer been inw 
appUes oidy where the party makiiig the tenM 
awts more to be due than is tendered, 
of tender before aotlonmust beaooompanMty* 
payment into Gourt after action. otherwiM the 
tender is inefieotnsL Abdul Bahmam o» Mm 
MAHoms . . lI.B.UBen.lA 

fpfmmd of Mf feir r e n i 8 uU 
The landlord of a house thiou^ his agent sent in 
rent-bills to his lessee. The lessee fftte ihe^^ 
a oheque payaUe to her attomqy for the r 
dsmaiiiisd. The attomqy xealiied the am 
the oheque and gaye the money to the r 
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CDwffW. 

teBd«nd it to tAe landlord's attorney, who ra* 
fmed to aooepti and the money was returned to 
the leesee’B attorney. ifeU. in a suit for the rent, 
that u nd”* the oiionmBtanooi» the tender amount- 
ed to payment. Hdd, further, that although, 
ae a general rule, the amount of a tender not ao- 
oeptod ought to he paid into Court in order to 
entitle the defendant to ooete. yet that» as the ten- 
in this ease amounted to payment, the de- 
fendant was entitled to have the suit diemiaeed 
with ooBta. Bolyb Gbund SmoH v. Moulabd 
I. L. B. 4 Gala 67S 

TEinTBE. 

See Landlord and Tenant. 

I.L.B.88Calo.666 

SU MoXURABI ISTEMRABl TeNDBB. 

. condition in lease fbr— . 

See Bbnoal Rent Act. 1860. a. 62 (Act X 

11W.B.S01 

eir.w.sae 

4 O. L. B. 400 
1SB.L.B.489 
B.L.B.8uii.Vol.e7S 
I.li.B.8Galo.88s808 

— created under Oourt of Wards. 

*Vee Court or Wards • 16 B. Zi. & 848 


.. forfeiture of— 

See Landlord and Tenant— Aban- 

DONMBNT. RSLlNQUISBliBNT. OR SUR- 
RENDER or Tenure. 


TBNTJBB-coiild. 

transfer of— eoneU. 

See Bengal Tenancy Act. a. 12. 

LIi.B.16 0alo.64E 
Ili.B.10Calal7i774 

See Bengal Tenancy Act. ss. 66 and 188 

1. L. B. 80 Calc. 910 

See Landlord and Tenant— Ejectment 
—Notice to Quit. 

I.L.IL14Mad.08 

See Landlord and Tenant— Furfex- 
TURi— BN bacii of Conditions. 

I.L.B.17Calo.8ae 

See Landlord and Tenant— Forfex- 
TORE— Transfer of Tenancy. 

I.L.B.80Calo. 600 

See IjANdlord and Tenant— Tranbfbr 
BY Landlord. 

See Landlord and Tenant— Transieb 
BY Tenant. 

See Lease— Construction. 

LL.B.17 0alo.89e 

See Onus of Proof— Landlord and 
Tanant I. L. B. 18 Msd. 80 

See Higut of Occupancy— Transfer 
of Right. 

See Stamp Act. 1862. s. 14. 

8 B.I 1 .B.AP. 8 O 

what oonstltutes— 

See Bengal Tenancy Act (Vlll of 1886). 
8 . 6 ( 6 ) . .6C.W.N.896 


See Landlord and Tenant— Forfei- 
ture. 

incidents of— 

See Intbbesi^Mibcellanbous Cases— 
Arrears of Rent. • 7 0. W. B*. 908 

— interest on arrears of rent of— 


1. Grant for purpose of living 

on the land. Per Fbaoocx.— C./. If one men 
grants a tenure to another for the purpose of living 
upon the land, that tenure, in the absonoe of evi- 
dence to the contrary, is awignablo. Beni Ma- 
DHUB Banbbjeb V . Jai Kbisuna Mookbrjeb 

7B.L.B.169: 19W.B.406 


See Interest— Misobllanbous Cases— 
Arrears or Rent. 

I.L.B.90Oala674 


Ujdiolding. on appeal. Kbmf. J.. in Banbe ICa- 
DHUB BaNERJEE V , JOY KiSHBN MOOKBRJBB 

11W.B.864 


relief against— 

See Landlord and Tenant— Fobtei- 

TURB. 

- eerviee— 

See Gbatwau Tenure. 

See Sbbvige Tbnubi. 

tenure and raiyati holding. dis» 

action betweex^ 

See Bengal Cess Act. a 4. 

60.W.B.S86 

~ transfer of-^ 

See Bengal Regulation Vlll or 1819. 

8B.Ii.&F.0.48 
LL.&17 Oslo. 168 


8 . HomeeUad land 

^TranelendnlUy under the tawhe/ore theTranefer 
f^PnrpertyAdilV ol 1882)^wlom, Hlicie a 
non-agnoultunl holding was transferred before 
the pawling of the Transfer of Property Aot 
Hddp that it could not be inferred that the holding 
was tzani^rable from the more fact that it was 
used for reaidential purposea having regard to the 
law as it then stood. S. 108» cl. (;). of the Transfer 
of Property Act (IV of 1882). does not apply to 
tranafors which took place before the Aot jS^i 
Madhub Bamerjee v. Jai Krishna Mookerjee^ 7 B, 
L. Jt 162, followed. Habi Nath Karmaxar a 
Raj Chandra Karmaxar . 8 0 . W. N. 188 

Nabu Mondul V. Cholxm Mulliok. 

1. L. B 26 Oalo. 880 
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TainJBB--eoiicU. 

Si Mokvrarl tenure. It is iieoe«- 

saiy that a tenuro ahould bo mokurari in order to 
be traneferable. Hubomohun Mookbbju e. 
Lalunmonbb Dabsbb . 1W.B.6 

4. Burburakarl tenure in Gut- 

tacdc-— Cofuenl of zamindar. The alienation of 
Burbuxakfui tenure in Cuttack ia not practicable 
without the oonsont of the zamindar. Doorjo- 
DHUv Doss V. Chooya Days 1 W. R. SEE 

6. Ralyatwari tenure— Cofieaito/ 

zamifidofor ialukhdar. Queen : Whether a trans- 
fer M a raiyatwari tenure can bo effected without 
the consent of the zamindar or talukhdar, as the 
case might be, the immediate succensor in estate. 
Sribbbsukbb Debta V. Mothoobanath Aghabjbb 
18W.B.P. C.18: ISMoa 1. A, S70 

0, - - Hukaddami tenure— Aaed- 

hMer and iaiaiU-^Nalure of Muhaddami leattre 
eoandend. In the absence of any special evidence 
to the contrary, the fact of a person holding land 
under what is known as a * 'muhaddami'* tenure 
d^ not imply that the muhaddam has any heri- 
table or transferable interest in the tenement. 
Bhaowati Pbasad V. Hanuman Prasad Sinoh 
(im) .... I.L.B.E8A11.67 

TBNITBlD-HOliDEB. 

See Babuana Grant. • 18 0. W. IT. 118 

term of year 

See Enot^ish Law— PbrsonaIiTY, Law 
BBLATING TO . I.Ii.R.E4Calo.E10 

TERRITORIAL JURISDIGTIOV. 

effect of oeBsion'on— 

See Cession ot British Tbbbitobt nr 
India . . l.L.R.lBom. 867 

libR.8L A.108 
10 Bom. 87 

TERRITORIAL LAW OF BRITIBH 
IHDIA. 

— Nature of territorial law— 

EngUelh law. The territorial law of Britidi India 
is a modified form ot Englidi law. Segbbtaby 
or Statb V. Administbatob-Gbneral or Bengal. 

IB. If. R. 0.0. 87 

TERRITORY, TRANSFER OF—] 


TERRITORY, TRANSFER OF-^oneU. 

and functions of the LogidatiYe Councils^ and does 
not purport to effect in any way the eieroise of the 
genml Mweis of Government, or the adminj ji- 
tration cn justice, and the jurisdiction and author- 
ity of the Courts of Justice, the annexation of those 
purposes being made by the Secretary of State, 
and not being qualified or controlled by the proviso 
in a 47 of M ft 26 Viet., o. 67, whiw cannot be 
construed as a substantive enactment, or as quali- 
fying or restraining the power vested in the Secie- 
tary of State. Reg. v. Vyankatsvami 

E Bom. IIE : End Ed. 108 

TEST CASE. 

See Practice— Civil Cases— Test Cass. 
TESTAMENTARY OAPAOITY. 

See Will 18 C. W. N. 1188 

See Will— Execution. 

TESTATOR. 

See Costs— Special Cases— Attorney 
AND Client 6 0. W.N. 808 

See Hindu Law— Will. 

See Hahomedan Law— Will. 

See Will. 

aoknowledgmant of lignature 

by- 

See Will— Attestation. 

IL.R.lBom.647 

creditor of— 

See Probate— Opposition to, and Re- 
vocation or, Grant, 

L L. R. E Gala 808 
I.L.R.6Oala489;480 
I. L.R. 10 Gala 19, 418 
L.R.10LA,80' 
I.L.M19 0ala48 
L L. R. 17 Had. 878 

debts of Hindu— 

See Vendor and Purchaser— Nonci. 

I.L.R.4Ga]c.887 

power of— 

See Hindu Law— Will— Power or Dis- 

FOBinGN. 

See Mahomedan Law— Will. 


District of Kanara— id 4 i7 Fief., 

c. 9d; 21 df 22 Ftef., e. l06--~Indian CouneiU 
Ad, 24 4 26 VieL, e. 67. The power dven hy 16 
ft 17 Viet., c. 96, to alter the distribution of terri- 
toricB among the presidencies, was vested by 21 ft 
22 Viet, c. 106, in the Secretary of State for India, 
by whose order of 28th of Februaiy 1862 North 
Kanara was annexed, the new arrangement of ter- 
ritory to take effect from such date as the Gorecnor- 
Genersl of India in Oouncil idionld by jnodamation 
appotot for the purposes of the GonnoOB Act, 1861, 
wnidh Act has reference solely to the conetitaUon 


slgnaturoof— 

See Will— Execution. 

TEXTS. 

oonstruotion of— fftsds tow— Jf«'- 

rtose— Aeufo /ena— Brahma Iona. It is a prin- 
cipfe enunciated by Vijnanesiivsia that where w 
emrtito are of equal importance and where tlm u 
a oonfliot betwm two or mote writera the Court 
is free to ohoose any it likea Gbuniul a 
Snuuv (1000) LIi.B.88Boak40» 
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TBZI-MANDI OHITTIB 

Set Contract— Waqerino Contracts. 

AMoaLA. 889 
B Moo. I. A. 108 
6Moal.A.fi61 

Frixioipal and agent— Gnm&I/nu 

Act {XXI of 1S4S). Where the plaintifT had ex- 
pended money at the request of the defenilant 
in the purehase or Botilemont of tezi-mandi 
chiltiH f—HelA, ho was entitled to recover notwith- 
Btiinding Act XXI of 1848. Kanayalal v. Cuao- 
MAi. Bani A . 8 B. L. B. 418 

BhaIBABNATH KniETTBt V, JUMAXRAM DuAN- 
DARIA . . 8 B. L. B. 415 note 

TKABBUBT AWABD. 

See Act XIII of 1848. 

8B.L.B.P.O.m: iaW.B.P.C.6 

THAK MAP. 

1, - Thak and Bevenue-Bur- 

vey Maps, evidentiary value of— State- 
ment recorded in the presence of parties^ effect of. 
In a dispute, whether certain land bclonced to the 
(‘.state of th(? plaintilT or to that of the defiMidant, 
the plaintii! produced thakbiisi as also survey maps 
of the year 1862-53 ; the Uutkhusl map contained 
a statement, which aupportinl the plaintiff’s casi^ 
The predecessor of the appellant defendant had 
full notice of the thak lirocTcditiKH, and ho objected 
to the boundary lines as laid between his and the 
plaintiff’s estate, but the objection was disallow- 
ed. The defenilant produced a survey map of 
1855-66 of the district, which contained his estate, 
in supix>rt of his case, but he did not produce any 
thnIAust map of the same year, and there was no 
evidence to support the accuiucy of the survey 
inapt Heldf that the evidentiary value of the 
thakbuHt map, and the survey map piuductnl on 
behalf of the plaintilT, was greater than tliat of the 
survey map pnjducccl on liohalf of the defendant. 
Jagitdindra Nath Roy v. Secretary of State for Indin^ 
L. R. 30 Cole. 291 ; L. R. 30 L A. 44 ; Syanw 
Siindri Dassya v. Jagehundhu Sooter, /. L. R. 10 
Cate. 186, and Ndbo Coomer Dass v. Odbind Chun^ 
der Roy, 9, Q. L. R. 303, referred to. Dunne v. 
Diiarani Kanta Laiiirk (1008) 

I. Ii. B. 86 Calo. 681 

8. Estate — Lands. 

Because certain lands are shown in the thak map 
as comprised in a certain estate that ought not 
to Iw taken as conclusive evidence that the lands 
arc a part of that estate. Gopal Chandra Das 
R Hara SuNDABi Dasi (1906) . 9GiW. M. 888 

THEATBB. 

Fee Bombay City Mvnioipal Act, a. 249. 

L L.B.80 Bom.898 

Place of public reBort— (7»fy of 
Bombay Municipal Act {Bombay Act III of 
1^88), s. 249. A theatre is a place of pubilo 
*«aprt and as such falls within the purview of 
** ^44lof the City of Bombay Municipal Act 
(Bombay Act III of 1888). Emfibob v. Dwabka- 
OAS (1906) . ; I. L. B. 80 Bom. 898 


THBPT. 

See Cattle Trespass Act, s. 22. 

l.I..B.88 0alc. 189 

See. On aboe— Alteration, or Amend* 

MENT OF CirAUaR. 

I.L.B.17Bom.8e9 
I. L.B. 87 Calc, 860; 880 

See Criminal PKOCKnuRR Code. ss. 233, 
230 . . I. L. B. 88 Bom, 449 

See Partnership I’ropkrty. 

13 B. L. B. 807, 808 note, 810 note 

See. Penal Code, ss. 378 to 382. 

See Post Office Act. s. 48. 

I. Ii. a 14 Mad. 889 

See Stolen Phopertv. 

committed outside Jurisdiction. 

See Jurisdiction of Criminal Court- 

Offences COMMITTED ONLY TARTLY 
IN ONE DlSTUICT- HEOEIVINO STOLEN 
Property. 

See JuRLSDicTioN OF Criminal Court- 
Offences COMMITTED ONLY TARTLY 
IN ONE District— 'Fh EFT. 

damages for— 

See Hindu Law— Joint Family— Bale 
OF Joint Family Pkotekty in Exe- 
cution OF Decree, etc. 

I.L B. 84 Calc. 878 

if continuing oftence— 

See Rescue from Lawful Custody. 

I.II.B. 36Calo.861 

suspicion of— 

See Forest Act, ss. 62, 73. 

I. L. B. 16 Bom. 889 

1. Penal Code, s. 878— Defini- 

tion of theft. As to what constitutes theft os 
defined in the Penal Code. Queen v. Madakbb 

8W.B.Or.8 

^ ; Moving property 

and severing it. The moving by the same aet whinh 
effects the severance may constitute a theft. Ano - 
nymous 6 Mad. Ap. 86 

6* Ret/Mval of pro* 

perty against wish of ostensible purchaser thereof -** 
Apparent title or colour of right to profterly. To 
constitute theft, it is sufficient if property is n^mov- 
ed against his wish from the oustody of a person 
who has an ap|iarent title or even a colour of right 
to such property. Cape v. Scott, L. R. 2 Q. B. 269, 
followed. Qubbn-Empkess v. Ganoauam Santram 
I. L. B. 6 Bom. 186 

4, Giving up right of poeses- 

sion in property by owner. A conviction 
for theft under the Penal Code is illegal if the 
owner bos given up all property in and all possowion 
of t^ subject of the alleged theft Anonymous 

4 Mad.Ap. 80 
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THBFT— eonfti. 

6. KaMiig away with pro* 

party lawfully poBsesBed. The making away 
with property of which a person has been pat 
in lawful possession bv superior authority is 
not theft* but criminal breach of trust Qubin e. 
Bhabut Chxtndbb .1 W. B. Or. 2 

0. - Unexplained poBBeaBlon of 

rioe — Meaning of earpua delicti. Where a prison- 
er was found in poswssion of rice not thrash- 
ed in the usual way, and having no padd}r land 
of his own he failed to account satisfactorily for 
his possession of the rice : — Udd, that he could not 
be convicted of theft without moro evidence. ^ The 
meaning of the term ^'corpus ddicti** explained. 
AnoxYMOirs .... 7 Had. Ap. 10 

7. — DlBhonest taking, omia* 

nUm of allegation of. The prisoner was con- 
victed of theft on his own confession. The charM 
to which the prisoner pleaded did not allege the 
taking out of the possession of spme person dis- 
honestly and there was no evidence of such taking. 
Hddt that tiie conviction was bad. Akohykoub 

6 Had. Ap. 87 

8. Theft of Joint property by 

oo-paroener. Theft of joint property may be 
committed 1^ a oo-paroener if he takM ^ it 
from joint possession and converts such possessioa 
into araarate possession. QuiBir-EiiPBBSS a 
PoBHUBivoAX . 1. la B. 10 Had. 180 

AhdmaU of 


— Aessivuig ridea propeHy^oini undivided Hindu 
farnUg, A BSndu, intending to separate himself 
from his family, emigratM to Demersra as a 
coolie. After an absence of thirty years, ho le- 
tumad to his family, farihgiiu with him mon^ and 
other moveable propertv which ho had acquired 
in Demetaia by manual labour as a coolia On 
his return to hu family, he lived in oommensality 
with it, but be did not treat such property os joint 
family property, but as his own xiroperty. 
that such property was his sole property, and his 
brother was not a joint owner of it, and could pro- 
perly ho convicted of theft in respect of it It is 
uiegulsr to convict and punish a person for abet- 
ment of tteft, and at the same time to convict and 
pun^ him for receiving the stolen proj 
Emfbxssv. Sita Bam Rax . I. L. H 8 " ' 


10 . 


Bond fide belief mb to 


title— IXspttle as to possession of land^ut- 
ting and earrying away crops sown by amdher-^ 
Facts consUtwUng thefb-^Dmonest intentiou^ods 
of Crimimd Procsiun {Ad V of ld98)f ss, 429 and 
482. An accused person alleged and claimed that 
certain paddy was mown upon his joto, and that 
he cut a^ removed it as a matter of right and in an 
assertion of a bond ftds elaim to the li^ It was 
admitted by the complainant who also claimed the 
paddy and the land, that there had been a boun- 
tey dispute between his landlord and the land- 
knd of the aecused. The accused was convicted 
in a sammaiy trial of the theft of the paddy. In 
an apidioation for revision and to set aside the con- 
viction :-<-Bsid per Fbotbip, J., dediiiing to inte^ 
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fere, that, if the complainant’s baxmdatB had 
grown the crops as found and neverthelM the ao- 
cused out and carried them off, there could be no 
bend fids belief that he was entitled to do so, to 
justify his action in regard to the oomplainMt 
With the fact found that possession was with the 
complainant by the mwing by him of the crops 
cut by the accused, we accused was without justi- 
fication in thus taking the law into his hands, even 
if he was entitled to hold the lands, because he was 
not in actual possession of them. Per STBvma^ 
J., — Tho findings of the lower Court taken as a 
whole amounted to a finding that the accused 
acted fsaJtd fides^ and the mere fact that he brought 
some witnesses to spMk to his long possession of the 
land, and the cqjtivation of the crops by him, 
could not bo taken as blowing that a bond ftds 
dispute as to title existed between the com^inant 
and himself. To constitute theft, it is suifioient 
if properly is removed awainst his wish from the 
onsto^ of a person who mui an apparent title or 
even a oobur of right to aubh property. In the 
present case the complainant had an apparent tide 
as tenant of the land, together with bng possessioa, 
and he had on the stength of that apparent 
title and bng possessbn raised the crops whidh 
the accused removed. The application should ba 
dismissed. Qusen-Bmpress v. Qangaram Santram, 
/. L. R. 9 Bom. 135^ referred ta Per StaxIiBT, 
J.,(eoiilfa).— That the evidence as well for the pro- 
secution as for the defence conclusively establiidied 
that there was a bond ftds dispute as to the tide 
to the land upon whidh the paddy wassown. Ones 
this was sown, the criminal charge failed. The 
fact, if it be the fact, that the paddy was sown ty 
the comidainaat, would not give him the property 
in the crop^ if it were sown on the bnd ofthe ac- 
cused. If the land was the land of the aocused, 
it was an act of trespass on the part of the oom- 
l^inant and to sow it with paddy, and the com-, 
plainant had no right to complain if the aocused 
resented his act of aggression by cutting and remov- 
ing the crop. A d&honest intent b a necesssiy 
ingredbnt in the offence of theft No such bten- 
tion has been found on the part of the accused. 
The conviction and sentence should be set aside. 
Pamdita aiias RabmatcxJiA Fbamamik «l Bari- 
MULLA Akuvdo • I. L. B. 27 Oiilo. 501 

4O.W.ir.480 

H 


OuMng andro 

moving crops under daim not to the eropt but to the 
bind on which it was grown-^Ohargs, framing of^ 
Penal Cods, ss. 148^ 879. The aoon^ in a boty 
out and took away certain jpad^ found hv the 
Gourt to have hooa sown Ihe oomplauiaat 
Atthe ti^ they alleged that the land on midh tne 
poddy was grown was theirB, and that the crop was 
sown by one of their tenants, and not ly the 
idainant A suit ly the oomplainantb Isnwon 
against some of the accused was then pfidw 

inaCivilGourt J7sl4 that whatever mUt be the 

legd oliim of tin wMOMd la nnest tte M 
on wUflli Ite poddj WM aowB. aaa tluj lUMMW 

dalBMd fho enq, u Moagtag to thnnb ow "M 
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THSFT— eonil. 

act in good faith believing the crop to be their 
own |iroperty» and were therefore milty of the 
offenooB undw n. 143 and 370. AMoci Biswas 
V. Khalor Maiidal, 3 0, W. 332, diatinguidied. 
Jaoat Gbaudba Boy v. Rasbal Ghakdba 
Boy 4O.W.N.10O 

IS. Taking property of husband 

byja Hahomedan su^ed woman— Jfaa- 
haad aad wife. A Ifahomedan married woman 
may bo convicted of theft, or abetment of theft, 
in respect of the properly of her husband. 
Beo. V . Kuatabaz ... 6 Bom. Or. 9 


19 , — Hindu woman removing 

stridhan from poeaeaeion of her husband. 
A Hindu woman who removes frem the possession 
of her husband, and without his Consent, her paBa 
or stzidhkn, cannot be convicted of theft, nor can 
any person who joins her in removing it bo. con- 
victed of that offence. Rbo. c. Natha Kalyan 

8 Bom. Cr. 11 

14. Bemoval by a wife her hus- 

band’s property left in her custody. There 
is DO presumption of law that a wife and husband 
constitute one person in India for the purposes of 
Crimiaal law. If the wife, removing her husband's 
property, from his house, does so with dishonest 
intention, she is guflty of theft. Quxbk-Emfbiss 
V.BU 1CBX . . . I. li. B. 17 Mad. 401 


16. - - - Bemoval of family jewels 

by wife and persone coming to commit 
adultery with her. Two persons were oommit- 
ted for trial, the first prisoner for adultery, enticing 
away a ma^ed woman, and theft, and the second 
prisoner for abetment of the ontioing away and 
theft The first prisoner was acquitted of the 
charges of adultery and entioinj; away. The case 
for the poseoution was that the prosecutor’s wife 
left her husband’s house in oompanv with the first 
prisoner, and that previous te her departure 
die, by means of fslso keys, sup^ied to her by the 
pHind prisoner, opened the room where the family 
jowds and money were kept and removed thorn, 
'ihe jewels were demwited with the second prisoner 
for safe custody. Fart of the money was handed 
to the tint prisoner. Hdd, tiiat notwithstanding 
Ao acquittal, the prisoners were not entitled to be 
discharged without trial on the cham of theft. 
Akokymous .... 61fl&d.Ap.88 


16 . and ■. 114— Foroibly oany- 

Mg off crop— TFcmf of consent of owner, Wherea 
Unrt finds that parties came with a number 
of armed men, and oarriea off a crop, the finding 
amounts to that of a forcible carrying off wi^out 
the oottsent of the owner. Even if mey took no 
put in the actual taking, they must, with reference 
th ** ^ considered guilty of 

the ao^ntive offence under s. 378. Qubbk e. 
Bhib Chukdsb Mmroia . .8W.B.Or.6e 


17, Bomovnl of oroo under 

^^hment— DMkonesI intentidn^Jifadras Bent 
•• ^yciiee of distnifU. Certain 
'opa whioh had bem distrained foranesis of 


VOL. V. 
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revenue were harvested and removed by the owners 
and oooupiers of the land, who wore thereupon 
charged with theft. The accused were not the 
defaulters, the demand having been made upon 
certain other persons in whose names the pottahs 
stood as ike registered proprietors. 71ie accused 
were acquitted. Hdd, that the acquittal was 
wroQg in the absence of a finding whether or not 
the aeoiised wore aware of the custTaint, and dis- 
honestly removed the crops with such knowledge^ 
on the ground that, under s. 8 of the Madras Bent 
Rooovery Act, they were entitled to notice of the 
distraint whioh had not been served on them. 
Quibk-Emprb88*v. Rabiasami 

L L. B. 16 Mad. 864 

18. .. Fernon acting under 

ill-founded olaim of right A person acting 
under a claim of right (however ill-founded such 
olaim may be) is not guilty of theft by asHoriiug it. 
Qubbn u. Ram Cuitbn Singh . 7 W. H Or. 67 

19. Bemovlng a thing with 
tho obinot of oaueixig trouble to the owner— 
Wrongfid loss. The aoousod, who was ohargeil 1^ 
his master with having committed theft of a box, 
stated that ho had removed tho box and left it 
concealed in the cowshed to give a lesson to his 
master.^ The Sessions Judge in his charge to the 
jury said : '*lf tho jury find that the accused re- 
moved the box to put the owner to trouble, that 
is oausing wrongful loss to tho owner, and the act 
ia theft and the jury rotumod a vo^ict of guilty 
finding "that tho taking was with tho intontiouof 
putting tho owner to trouble.” Hdd, that tho above 
charge and verdict were based on an erroneous 
view of tho law. It cannot bo said that removing 
a thing to put the owner to trouble is necessarily 
and in every ease* oausing "wrongful loss." 
Nabi Baksh V. Quexn-Emfbxss 

I, L. B, 86 Calo, 416 
9 0.W.N.847 

20. DiihoneBt intention— Ffuny- 

fvl gain— Wrongful loss. A charge of tbeft will 
lie under s. 378 of the Penal Code (Act 
"SJN of 1860) even where there is no intention 
to assume entire dominion over the property taken, 
or to retain it permanently. When a person takes 
another man's property, believing undn a mistake 
of foot and in ignoranoo of law that he has a right to 
take it, he is not guilty of theft, booause there is no 
diAonest intention, even thouj^ ho may eauso 
wrongful lose within tho meaning of the Penal 
Oo^. The aooused was the brother of a farmer or 
oontraotor of a jpublio ferry on the T^ri river. 
He soiled a teat telonging to the oomidainant while 
conveying passengers across the creek whioh flows 
Into the river at a point within three miles from the 
paUio ferry. His intention was appaiont^f to 
compel persons who had to cross the creek to use 
the forty in tho absonoe of the oom^lainant’s teat^ 
and thereby inoteaso his btcther*s inoome derived 
from fees to be paid by passengers orossing the 
oroek. The aocused had no reason to believe 
that he was justified in seising the teat 

17 2 
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that the aooueed waa guilty of theft, though it was 
not his iAtontion to oonvort the boat to his own 
UROp or deprive the oomj^aiiiant permanently of ita 
poiaeaaion. Qnixir-SMFBBsa v. Naoappa 

l.L.B.16Bom. 844 

EL AhsencB of d%8~ 

honui tnfent — paddy under claim of right* 
The aoouBod out and removed paddy from certain 
land alleging that the land and paddy bdoUj^ 
to hia unclo. Ho cited witnoBaea in aupport of hia 
atoiy, and alao produced a deed of compromiae 
Id aupport of title. The Magiatrate diabelievod 
the defence witneaaoa. and found that the land and 
paddy belonged to the complainant, and that the 
deed rdated to other land, but there waa nothing in 
hia judment to ahow that the petitioner did not 
bond file believe that tho‘ paddy belonged to hia 
uncle. Hdd^ that the findinga did not aupport 
the conviction for theft. To constitute the ononoop 
it waa neoeaaary that the taking away of ^e paddy 
ahould have b^n done difAioneatly, f.e.p with the 
knowledge that it belonged to the complainant 
and not to hia uncle. Aboool Biswab v. Khatib 
Moitdal . 8 O. W. N. 888 

EE. and 8.148— UnlawAilaflaMn- 

bly and theft— Property tnerop grown an anMer*e 
land on eontraet to pay latter a certain earn for 
ihegrop when grown-^Eemoval of each crop hy owner 
of land. An indim planter agmd with aome oul- 
tlvatora that the lormer woufi grow rice on their 
land at hia own emnae and take the whole crop 
paying them R16 for each bi^a. The owners of 
the land cut and carried away the crop ao grown. 
Hddt that on the agreement the crop remained the 
prepay of the ownem of the land which the factory 
merely agreed topurohaaep and that a lemovu 
of the erap did not constitute theft, but merely 
a breach of contract remediable in damagea As 
the acta did not amount to theft, which was said 
to be the common object of the accused, convic- 
tion for being members of an unlawful asaembly 
could not stand. Pabmbsbwab Sikor v. Em- 
PRISS AO.W.ir. 846 

88 Bamowil of debtor’s pro- 

perty by the oreditor— Penal Code aa drafted 
in ISdTf e. 863, With a view to coerce the com- 
jdainant to pay a sum of B14, whidi he owed to the 
aconaed, three head of cattle worth BOO were re- 
moved from the complainant’a homestead under the 
ordsdbf the accused. Held, that the offence of theft 
was''dot committed by the aeouaed. Hie illustra- 
tion of a 378 of the Penal Oode indicate that it was 
the intentioB of the Legislature that, in order to 
have oommitted theft ^Uiin the meaning of the 
section, the taker must have taken the thing with 
intention of keenping it himself, or diapoaing of it 
for hia own benent or in some way which would com- 
pel the owner to pay him money which he did not 
owe him in ordw to rmmin his property. The 
words “in order to take ushonestly any moveable 
property” in the above aeotioii, read with a 88 
anda84of the Penal 0^ mean” with ^e inten- 
tion of gaining by unlawful means property to which 
he is not lagslty entitled.” ”To property 
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by unlawful moans ” means ”to gain the feMtig 
moved for the use of the gainer,” and not 
gaining posseasion of it for a time for a temporary 
purpose.^’ S. 183 of the Penal Code as (Mted 
m 1837 disousaed. Prosonno Kumab Patba v. 
UnoY Sant I. L. B. EE Oalo. 668 

84. - ■■■■- ■■ Removal of 

ddUor'e property hy creditor to erJorce payment of 
ddbt-^Wrongful gain^Wrongfut hee, A creditor, 
by taking any moveable property of his debtor 
from the debtor’s possession or without his con- 
sent, with the intention of coercing him to pay his 
debt, commits the offence of theft aa defined in 
a 378 of the Penal Code. Sa. 23 and 24 of the 
Penal Code disousaed and explained. Proeonno 
Kumar Patra v. Udoy Sant, /. L, B. 22 Calc. 
669, overruled. Qubbn-Emprbss v. Sri Crubn 
Chunoo . I. L, B. EE Galo. 1017 


86. - Removal tycre- 

ditor of hia dettor'a property with a view to ob- 
taining pdyment of hia ddrt. Held, that the removal 
Ity a orator against the will of his debtor of pro- 
perty belonging to such debtor, with the view of' 
compelling such debtor to diMharge his debt, 
amounts to theft within the meaning of a 379 of 
the Penal Code. Queen-Bmpreaa v. Surmeehar 
AfJL WeMy Holes (1868), 97, referred to. Pro- 
etormo Kumar Patra v. Udoy Sant, 1, L. R. 32 Cak. 
669, dissented from. Quxbn-Emfbbbs a Aoha 
Muhammad Ynsinr . . I. Ii. E 18 All 88 


86. AMertton of right by ao- 

wamod^Defence to charge of theft, A bare aasa^ 
tioB hy an aoousod charted with committing 
timft of a proprietary right in the alleged atolcn 
property is no reason for aMagutiate to refuse 
to entertain a charge of theft. Qubbn v, Kaia* 
OHABAN Mibbxb . 7 B. L. B. Ap. 65 

a c. Runnoo SmoH v. Kali Chubn Musbb. 

16W.B.Or.lS 

See Khbttbb Nath Dutt v. Ibdbo Jaua. 

16W.B,Cr.78 


Hubis Chundba Das v. Bolai Audhigaui- 

16W.B.Gr.75 


87. Plunder of eropa 

•^Aaaertion of right to trope. The mere arret- 
tion of a fair claim of property or right, or the mere 
existence of a doubt as to rif^t, is not aufficient to 
jwtffy an acquittal in a ease of plunder of ctm 
T he claim to the property must be proved by eri- 
dence to be fair and good. Massib CHOvmBV a 
Navroo Cbowdhby . 16 W. B. Or. « 


D. 448 

A boat may be the wy JJ* ^ 


nblo property, a ww»v ~ 

theft. Al&ou^, under a 428 of the P4nsl Om 
it is for certain purposes dasaed with hough " 
does not cease to be moveable prM«rty unoff a 
878. QuxBir v. Mbhab I^waua 18 W. Bi W. 

IrMdeufat^ 


vert to hde own nae, want oh^amyerafg 
When an aeouaed ohad^ with 

to have taken a boat from the piece where 8 am 
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been aeound by its owner, and after proceeding 
Bome diatanoein it had abandoned it» and when ha 
fraaehaf]^ with the theft of the boat that 

the ohaige waa nnanatainable, inaamuoh aa it was 
evidently not his intention to convert it to hia own 
U 90 ^ and make it permanently hia own property, 
but merely to make uae of it for the purpose of 
nidina him in eacaping. Anv Shikdab o. Quum- 
EmEss . . . I.Ii.B.llOalo.686 

80, — Property remowed with cri- 

minal inten^ but with oonaent of owner. A 
Miught the aid of B with the intention of com- 
inittins a theft of the property of B'b master. B 
with Uie knowledge and consent of his master, 
and for the purpose of procuring punishment, 
aided A in carrying out his object. On the prose- 
i-iition of A for theft : — that as the property 
n^moved was so taken with the knowledge of ihe 
owner, the offence of theft had not been committed. 
KmFRESS V. TROYLVKHONATn GhOWDHRT 

I. L. B.4 Colo. 866: 8 0.1a B. 686 

8L -> ■ PoMamion of wood by 
Toreat Inspector— Eemoeof of wood wUhaiu 
paymeiU of /ess. Possession of wood by a Forest 
inaiiector, who is a servant of Govomment» ia 
pouession of tho Government itself ; and a dia- 
honcst removal of it, without payment of the no- 
cfwsiy fees, from his possession, albeit with hia 
actual consent, constitutes theft within the mean- 
ing of a 378 of the Penal Code, if that consent waa 
unauthorised or frandukmt Rm. v. Hakmabta 
I. L. & 1 Bom. 610 

88 Barth— Mowaabla property. 

Karih, that is, soil, and all the component 
pM of the soil, indnsive of stones and 
minerals when sevor^ from tho earth or land to 

of being tho subject of theft Whoever dd^nosty 
Rcvers Buoh earth from the earth commita 
theft Where a person dishonestly carried away 
lUO cart-loads ox earth from tho oomplalnanVs 
land:— HeU, that he was guilty of theft Quern- 
Ewprue v. Kotayya, L L. R, 10 Mad. 26S, 
aisiacnted from. Qukku-Eiipbibs o. Shivram 

I,li.B.16Boiii.70a 

38, - . MaumUe pro- 

A dug up and immediately oairied away 
a^ithout any authority or right several cart-loads 
w earth, part of unassessed lands of a village, 
nerd, that A was not guilty of theft Qunn 
impress v.K 0 TAYyA . L If. B. 10 Had. 866 

. 1 ,?^ ®6— ValuclcM pro- 

2 ^j^^Property almoH tfoludeae. Conviction and 
ftntence by a Magistrate revers^, aa the . act of 
Which the accused was convicted— taking pods 
I most valueIcBB) from a tree standing upon 
Uvemment waste ground-oame widSn the 
M of the Penal Code, and did not 
•®ount to theft Bao. a Kasta bxh 
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a party of fishermen poaching on hia maater'e 
fisheries took charge of tho nets, and retained 
possession of them, pending tho o^ers of his em- 
ployers. Hdd^ that the prumner was not guilty of 
theft QuBKir v. Nobot CnuMosB Holdab 

6W.BOr.76 

86. Taking fish in navigable 

river. The taking fish in that portion of a 
narigablo river over which a right of julkur 
exists in another person does not fall within a. 378 
of the Penal Code. Hubi Mori Moddock v. Dxmo 
HATH Malo . 18 W. B. Or. 47 

Bkusun Pabui V. Dbnovatu Banicrjbb 

80W.B.Or.l6 

87. Taking flah firom oreek. 

The wrongful taking of fish from a creek is not 
theft Queen v. Rsvu Potiiadu 

I.li.B6Mad.890 

88. — — ^ — Fiahery right, inMngement 

of— /Mktfig tB tank connected with a running etream 
— CWminof ireepaae. Accused wore charged witii 
having taken fish from a tank belonging to the com- 
plainant and convicted of theft and criminal tres- 
pass under sa. 370 and 447 of tho Penal Code. It waa 
found tlmt the tank in question was not enclosed 
on all sides, and waa dependent on tho overfiow 
of a neighbouring channel which was connected 
with fiowing streams for its supply of fish; that 
the fish were not Tearod and preserved in tho tank, 
and that the occurrence complained of took place 
at a time when the floods were high and the tank 
was connected with tho streams, so that the fish 
could leave it at pleasure. //cM, that the fish were* 
/arm naUifm and not in the possossion of " the 
oomphunant, and consequently no offonoe had been 
committed. Beld, further, that, had the fish been 
taken at a time when they wore restrained of their 
natural liberty, and were liable to be taken at tho 
pleasure of the owner of the tank, the conviction 
would have boon upheld. In the matter o/ ihe 
paition of Maihab Harif 1. L. R. 15 Cdk. 389, 
distinguiBhed. Maya Ram Subma v. Nicbala 
Katanx . L L. B 16 Galo. 408. 

80. and bb. 148, 404^ 486 and' 

4Al-^Infr%ngment of exdiuive right of fUhe^ in 
pMic river^-Criminal mieappropriatUm — Mieehirf’ 
— Cnmtiuif trespoM— Unlawful aaeeiMy. Fish in 
a public river cannot be said to be property in the- 
possession of tho person who may have the fishmy 
rights and the infringement of that right is not 
theft under s. 878 of tho Indian Penal Code. Qlio 
accused were charged with unlawfully taking fish 
along with some eleven others in a public river,, 
the right of fidiing in which had been lot out by 
the Government to the complainant, and the bwer- 
Court, amongst other offences, convicted them of 
theft, criminal misappropriation, mischief, criminal 
trespaBS, and unlawful assembly. HeU, that tbe- 
conviotion waa wrong, and tnat no offence had 
been committed. Bhagibam Dome v. Abar Dome 
LlaBlff Calo.888- 

Inihe matter of tte ttfMADHABHAEi 

I, B. 16 Gala 868 notOi 

17 Z2 
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(Conlra) Madboo Mundli v, Umish Pabvl 

I.L,B.10 0alo.8nnoto 

40. - ■. 870— PocMccton— FtcJk tn on 

cnrlcofld tank. When the Accused were found 
fishing without Mrmission in an enclosed tank 
belonging to the Municipality of the town of Sirsi. 
it was heU that they could be convicted of theft, 
AS the tank from which the fish wore taken was 
apparently an enebsod tank, and the fish were 
tnereforo restrained of thoir natural liberty, and 
liable to be taken at any time according to the 
pleasure of the owner, and were therefore sabjeota 
of theft. BAusun Parui v. DenoiMlh BanerfeA, 
20 W. B. Or, 15 and Quem v. Bevu PolkadUt 
I. L, B. 6 Mad, 390^ distinguished. QVBIB- 
Smfbiss V, Adam valod Shaik Faud 

I.L.B.10Boiil108 

4L and MOOe. 40a,4M-H4r- 

▼eating orops under attaohment, A judgment- 
^btor, whose standing crops were attached, harvest- 
ed them while the attaohment was in force, and was 
convicted of theft. Edd^ that the accused was not 
guilty of theft, but of the offence of dishonestly re- 
moving the property under Penal Oode, a 424. Per 
Bbnbok, (7.J.— The offence was also criminal mis- 
appropriation within the meaning of Indian Penal 
Oode, a 402. QuBur-EMmass v. Obatta 

ri-I>.B.8SMfid.l61 

48 andBa40ai4A5-Braliiiiliii 

bull— CViiatnol Toh- 

ingbuU sd ol foipe of Sradha fuAivdl in aeiordanu 
with Hindu rdigioua uaaga^Bii nuUiua^Properly 
»n Brdhmiui haU, A bull dedicated and set at large 
at the Sradha of a Hindu in accordance with religi- 
ous usage is not moveable property *' within die 
meaningof sa 878and402, or iiroperty ** within 
the moaning of a 420 of the Penal Oode, and 
could not thsTefore bo the subject of theft, cri- 
minal misappropriation, or mischief. The fact 
that such a bull reoeives some attention from the 
cowherd of the persons who sot it at liberty and is 
daUy^ fed by him by direction of his employers, 
and is not used for bree^ng purposes without their 
permission being arimd, is not inconsistent with a 
total surrender by those who set it at liberty of all 
their rights as proprietora Quem-Empreu v. 
Bandkut I, L, B, 8 AIL 5h foUowed. Queeii- 
Empnn ▼. EaUa^ 1, L, B, 11 Mad, 45, referred 
to and commented on. Bombsh CHUirDBa Sam- 
MTAL «. Hiru Moadal I. Ii. B. 17 Csila 868 

48. Zllogal selBure and Im- 

pounding of oattlo. The illegal seisure and 
impounding of cattle is not theft within the mean- 
ing of the Penal Code, oven if effected with the 
malicionB Intent of subjecting the owners to addi- 
itional expense, inconvenience, and annoyance. 
Abadhux Mubdul V Htan Khah Taxadqbbr 

84W.B.Or.7 

44. — Bomowal of oalt nator- 

gUy form^— Bombey SaU Ada (XXVIl of 
M7 and ZXXl of 1850), Dishonest removal of 
saM naturally fonned in a creek whlbh was under 
ihe supervision of an offieer belonging to the Customs 


Department constitutes theft, the salt haviim been 

» appropriated by such officer. Per Bayli, 
BST, //.—But removal for one’s own use 
from A creek of such salt not lonlly appropriated 
constitutes no offence under tho Penal Code or the 
Salt Acts, though the salt becomes liable to deten- 
tion. Rbo. V. Mabsavo Bhavsabo . 10 Bom. 74 

46. TakingaaUfrom 

iwamp awnroundtd hy police— PoMSssioii. A swampb 
the mporty bf Government, having been sor- 
lounded with police guards by Government 
to prevent salt being removed: — that 
the taking against tho will of Government, and 
with the mtention of obtaining an unlawful mun, 
of salt which had been spontaneously produced on 
the swamp was theft Qubbb v, Tamma Grav- 
TAVA • . . I.L.A.41Cad.fiS6 


48. —and 1,804— Beorotiiigdooa- 

ment prodnood before arbitrator— /ntenlioa- 
Bmdtnm of dbjeet. Where the plaintiff in a suit 
referred to arbitration by consent^ with a view to 
prevent a witness from referring to sn 
endorsement on a bond (which tended to dow 
that defendant had paid more than it was slkgod 
had been paid by him), snatched up the bond 
which was lying beside tho arbitrator, ran away, 
and refused to produce it that theoflonos 
committed was not theft, but secreting a doon- 
ment under a 294 of the Penal Coda Subba- 
NABIA GhABATATI V. QuBBB 

I.L.B. 8 Kad. 8 ei 


47. B, 88 a-TheftlBabiilldliig 

— JSegaMtles for offence. All that is noosssacy in 
order to constitute tho offence of theft in a build- 
ing is tiiat the property should be under the pro- 
tection of the building : it is not necessa ry to 
show unlawful entrance into the building Qvaix 
V. JSHRBB Pbbsuad . 84 W. A. Ot. 46 


48. and B.408u-Oon8tablM tak- 

ing propertyjfirom houM under thoir ohargo. 
Theft by constables of properly from the house 
were employed to gaura is pnniriiable under a 280, 
and not a 409, Fbnal Code. Qubbb v Botoaih 
SiBOH . . . 8 W.&Or. 8 B 


48. B. 881— Theft by bired 

boatman— The/t by ssrwmt— A hired boataM 
doesnot come within the definition of a oM ^ 
servant under a 281 of the Penal Coda 7^ 
by such a person on board a boat oomso undir 
a 280. Qubbb v, Bawool Mabjbi ^ ^ ^ 

8W.B.Or.2fi 


in aooutod’o ohargo— GrtsiMial hrea^ of 1^ 

Tho prisoners wero ohiged wlto havtogid^.J^ 

of moi^y shut up in a box and pissed in fj® PJJjJf 
treasury buildings, over which 
auses, were plapod on gua^ * fieU ^ 
charge should have been made under a y jtf q 


Ood. (fhrff Iv tenM* in 
iBOtnntei. 


ptopnty)^ ud not 
tnnt 1 ^ pablio lamnt). 


.4M(< 






I 


( 12431 ) 


DIQBST Of GASn. 


( 12432 .) 


ipyiW— contf. 

61 — ■. 401— Belonging to a gang 

of nenona aeeooiated for the purpose of 
lubitually ooBunitting theft— o/ had \ 
diafoOir^EvidenceAci {fotW2\ M.14aiiid «. 54 ; 
M ameodeihuAa III of 189U The character of the : 
accueed not being a fact in iwue in the offence of bo- | 
longing to a gang of persona asBOoiated for the pur- : 
POM of habitually committing theft, punishable un- 
der a 401 of the Uidian Penal Code, evident of ImuI 
dhsraoter or reputation of the accused is inadmis- : 
BiUo for the purpose of proving the commission ; 
of that offence. Where it was proved that cor- ; 
tain persons were found together at some distance = 
from their houses, that they were all intimately , 
connected with one another and were in the habit 
of visiting melas together, that one of them was 
arrested in the act of pioking a pocket, and that 
when they were arrested many of them gave false 
names and false addresses that they could 

not be convicted under s. 401 of the Penal Code, 
there being no proof that th^ belonged to a gang of 
persons associated for the purpose of habituuly 
committing theft. Mavkuba Pabi v. Qvnn- 
Empbiss . I. Ii. B, 27 Gain. 189 

PwABKA Buvia V. Emfbiss . 4 O. W. N, 97 

68, Corpse— Penal Cade (Aei 

XLV a! 1880), e. 378— Human body nd cap- 
able of being ike eubfeei of thefi. field, that a 
human body, whether living or dead (except, ^r- 
hspB, bodies, or portions thereof, or mummies, 
preserved in museums or soiontiflo institutions), 
cannot be the subject of theft, as defined in s. 378 
of the Indian Penal Code. £iii*bbor v. Uamaduik 
(1902) .... I.IJ.B.26A1H29 

63. — — Blih— Penol Code (Act XLV of 

1880), 379 e. Semooal of a fiah from an ordina^ 
irrigation tank — Charge of theft — Maifdainahiliiy 
of charge* Pish in an ordinary irrigation tank 
are not in the possoasion of any person, so as to be 
capable of being the subject of theft. Bor does 
the removal of such fish constitute any other offence, 
Queen v. Bevu Pothadu, L L, B. 3 Mad, 391%. 
and Bhagiram Dome v. Abof Dame, I. L. R, 16 
Cafe. 388, referred to. Subba Bbddi v. Muh- 
shoobAuSahbb(IOOO) . L la B. 24 Mad. 81 

64. ThaftfiromaraUwayTan— 

Penal Coder-iAet XLV of 1860), e. 380— Theft from 
arailiMipeaa— iVopsrty /onnd in an adjoining van in 
nhkh four railway eoMea were travdling-^videnee. 
On suBpioion of theft of certain artidos from a run- 
ning goods train, a van on the train, in which four 
r^way coolies were travelling, was seai^ed. 
Ihe property missed was not round, but, hidden 
under a heap of dothing Monging to the four 
cooImb, Were disebvered 10 thane of cloth, which, 
on investigation, were ascertained to have been 
abstsacted from the next van. field, that none 
of the four coolies travdling in the von where the 
10 (hane of stolen property were found could bo 

yoonvicted of the thedt of the doth, in the absence of 
f ovideuoe to eonneot one or more of them indlvl- 
JotDy with the_poBBeaaioB of the doth. Kibo- 
®»W)b «. Au Hubav (1901) 

LL.B.28AU.808 


THBFT— coNcld. 

66. Catting embankment of 

ohannel and diverting running water— 
Mieehief— Penal Code {Act XLV of I860), §a. 
379, iMI. Whero the accused out the embank- 
ment of a pyne and drrw the water to their 
own lands and were convicted of theft and 
mischief under as. 370 and 430 of the Penal 
Code : — Held, that running water not rodueod into 
possession could not bo tho subject of theft. Per 
Gxidt, J . (WooDRomo, J., dubifunCe), that the 
cutting of tho embankment oonstitutoil an olToiioe 
under s. 430 of the Penal Code. Fertne v. 
O^BrUn, 11 Q . B . D . 21, distinguished. Efmbror 
V. Shbik Ariv (1908) L £ B. 86 Calo. 487 

68. BntruBtment of land with 

standing orope— Gutting and dispoeing of 
the Owpa— Criminal Breach of Trust— Moneuble 
or Imm/oiedble Property— Penal Code (Acl XLV of 
1860), ee. 379, 405. Whero oortain land on 
which there was a standing crop of paddy 
was entrusted to tho accused to take care of 
and watch till tho paddv was ripe when they wore 
to give notice to the factory pooplo who would 
reap it: — HeU, that by cutting tho crops them- 
selves and disposing of the same, tho accused were 
guilty of theft if not of criminal broach of trust. 
Jugdoum Sinha v. Queen-Empress, /. L. B* 23 Caic. 
372, and Beg* v. Qirdhar Dharmdas, 6 Bom. H. 0. 
33, distinguished. Queen-Empress y. Bhagu, Ba- 
tanlaPe Unrep Cr, 0. 928, followed. Bubo a 
Tbwabi V. Emfbrob (1909) 

I. L. B. 86 Gale. 768 

THBKADAB, 

Bee Txooadab. 

1. Meaning of term. The term 

'Hhekadar" is properly applicable to hereditary 
cultivators only when, they have also a theka or 
lease of a share in, or the whole of, the ^fits of an 
estate. BauKatuv. Munolbb . 2M. W. 411 

S, Mode of creation of theka- 

dar’e tatmet— Effect of aeeepting Hheheu A 
Ihekadar is ordinarily a mrson who holds a 
theka or lease of tho whole of a samindar’s interest 
in a village. There is nothing in the law which 
lenders a writing necessary to the creation of such 
an interest. It is not to bo inferred from the mere 
oiieumstanoe that persons aooepted a theka that 
they forewent their existing right 
e. Bhuowuht . . 8 «. W. 89 

OSBOBY. 

of prosecution started before 

ooUeotlon of evidence— 

8u Evidbncb 1® 0. W. N. 682 

•CHIBD AFFBAIi. 

TBIBD GIiABB maozbtbatb. 

Bee WiTWBSB. L Zi. B, 86 Gale. 1098 
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TRXBD-PABTY FB001IDUB3B. 

8u Pbactici • L L. 81 Bom. 465 

THBBAT. 

See Adtocati • L L. B. 84 Gale. 786 

THUMB IMFBB8BIOH8. 

^ee GoHmsiON. L Ii. B» 88 Gale. 550 

See Evidkncs— Cbimival Casi®— Thumb 

IMPHBSSIONS • • 1 G. W. H. 88 

See Foucb Otficbb. L Ia B. 80 Galo. 07 
1. _ Buie in Polloe Gode^ efbot 

of— fo deter public servant frem discharge 
of his duty— Right of private de/enee—PenM 
Code lAetXLVl of mO), ss. 99, 351 and 353. 
—A rolo in the Police Code* to the effect that when 
any surveilU ie at home, proof of hie preaence can 
bo aeourod taking a thumb impreaaion on the 
report^ does not impoae any obligation on the 
surveiiU to give the thumb impreaaion ; and he can- 
not he forced to do ao. Before an act can amount 
to an aaaault, under a 351 of the Penal Code, it ia 
nooeaaaiy that a gesture or preparation' diould be 
made by a person which would cause another to 
apprdiend that the person was about to use cri- 
minal force to him then and there. A preparation 
taken with words which would cause him to appre- 
hend that criminal force would be used to him, if 
he peraiated in a particular course of conduo^ doea 
not amount to an assault. Where a survetlte on 
a domiciliary visit being paid to him by a police 
officer, refusM to allow his thumb impression to be 
taken, and, on the officer attempting to take it, 
produced a lathi, saying he would not allow the 
impression to be taken, and, if anyone asked for 
it, he would break hia head : Hdd, that the act of 
the surveilU did not amount to an assault, and 
that his conviction under a. 353 of the Penal Code 
should be set aside. Hdd, further, that, if his act 
had in itadf amounted to an offence, s. 90 of the 
Penal Code would apply. Bubal Khaliva v. 
EMnBOR (1002) 

I.Ii.B,80Galo.97; ■.0.6G.W.H.848 

• 8. Blurred ImpTCB- 

eiona— Eeperl opinion, grounds of^udge—Jury— 
Power of fudge to question the Jury— Crtmtnaf 
Procedure Code (Act V of 1398), s. 303. Where 
certain thumb impressions were blurred, and many 
of the oharapteristio marks, therefore, far from 
dear, thus rendering it difficult to trace the fea- 
tures enumeuted by an expert as showing tiie 
identity of the impressions, and the Ciourt could 
only find a distinct similarity in some respects, ay., 
pattern and central core:— £faU, that the Jury 
were not wrong iu refusing to accept the opinion 
of the expert Per Gbidt, J.— A Jury may de- 
cline to accept the opinion of an expe^ without 
the corroboration of their own intel^nce as to 
the reasons whioh raided him to his conclusion 
with respect to the identity of the impressions. Per 
Hbbdbbsoh, J.— It is omy when it is necessary 
to ascertain what like verdwt really is that s. 2m 
of the Criminal Procedure Code Justifies the Judge 


THUMB ZMPBBBBZONa-ceneU. 

in putting queatioua to the Jury. Where, then- 
fore, on a eharge under a. 82 (e) of the Rcffig. 
tration Act (III <n 1877), the verdict was a i£in 
and simple one of not railty, the Judge was net 
empowered to ask the Jurors whether ttey found 
that the thumb impression on the tend alleged to 
have been forged was that cd the acoused. 
EnraBOB V. Abdul Hamid (1005) 

I. laB, 88 Gale. 750 
^ ®lmmb mark by an aoeniad 

aDl8 to write— dftynoittfe— General Clauses Ari 
(X of J89T), s. 3, cl 52^ fiminal Procedure cX 
{Act V of 1898), s. 154. A thumb mark affixed to 
a confession by an accused able to write his name 
la not a sigi^ture *’ within the moaning of s. 3 
cl. 52, of the General Clauses Act, or s. 164 of the 
Criminal Procedure Code. Sadananda Pal. r. 
Empbbob (1905) , . I. L. B. 88 Gale. 560 

TIGOADAB. 

Gee First Chabob. 

I. Ik Ba 81 Gale, 660 


TIGBSCT. 

— reftiaal to produoa— 

Gee Railways Act, 1871, s. 2. 

I. L. IL 1 Bom, 26 

Gee Railways Act, 1870, ss. 17, 31. 

I. Ik B. 1 Galo. 102 

TZBAIi BIYBB. 

See Fishbry 10 G. W. B. 640 

18aW.H.105; 884;650 


TILBD HUTS. 

Gee Small Causb Court, Prxstdbscy 
Towns L L. B. 86 Gala 778 

LZ<.B. 81 Ga]a 840 

Cokutta Swell 

Cause Court, jurisdiction of—Enecution of decree^ 
Civil Procedure Code (Act XIV of 1882), ss. 878 
to 283. The Calcutta Small Cause Court has juris- 
diotion to try the question of title in tfled-hut 
oases, and in executing a decree of another Court 
tranrforred to it has the same power as it posseM 
in regard to its own decrees. ilB questions arising 
in execution of a decree under a 28 of the Fr^ 
denoy Small Cause Courts Act can be decided bf 
theSmall Cause Court Court Deno Nath Baldtgd 
V. Nuffer Chunder Nundy, I. L. B. 26 Cak.m 
and Dtmo Nath Batdbyaf v. Audher Chunder Gwi 
4 C. W. N. 470, referred ta GunatpottBot 
AOABWALLA V. ikAXUBDTB Tbaxubani (lOv*^^ 
tIkB.84CaIa888 

TZMBBBb 


— right to— 

See Cusxoia-BTiDaHOB or ' 

ktlkn. . 
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application for eoctoniion 


Sit Abbitration Act, s. 19. 

LL.B. 84Calo.448 
^ . if etBonoo of oontraot— 

Sit Spxcirio Pbbtobmancb. 

11 O. W. N. 946 

TIME BABQAm. 

Sti Evidbncb— Parol Evidbbcb— Vary- 

INO OR CONTBADlCTrNO WRITTEN 1 n- 

STRUMENTH . 1. la. B. 9 Galo. 701 

T1PNI8 FAN8ABE BIQHT. 

Sit Jurisdiction. 

1. la. B. 88 Bom. 878 

TIPFEBAH BAJ, 

— Immoveable property 

in India, ewxtseion itH-Jurisdietion of Cowt in 
British India — Foreign sooereiyn State — Act of 
SUde--AppoinJtmeiii of Jvbraf or immtdiaU suceettor, 
contrary to dUeged kulachar—~Suit for dectaraiion — 
Bight of suil— Contingent intereal— Specific Bdief 
Act {I of 1877), s. 42~^Nigativt declaration. Per 
€t>RiAu: llie Courts in Britidi India have no 
jurisdiction to decide the question as to who is 
entitled to succeed to the liaj of a foreign sover- 
eign State. Where a suit was brought ostensibly 
for a declaration in regard to rights to immoveable 
firo^rty within Britiw territory belonging to a 
foreign soveriogn, but with the real object of set- 
ting aside the appointment by such sovereign of 
his son as his immediate successor that 

the Court had no jurisdiction to go into the ques- 
tion of the validity of such appointment. A person 
cannot sue for a doolaration of his right, unless he 
has an existing rights and a mere contingent ris^t, 
which m^ never ripen into an actual exuting right 
is not Bumciont to ground an action for such a de- 
claration. A negative doolaration that the defendant 
had no right on the ground amongst others that the 
defendant was illegitimate was, in the Court’s discre- 
tions, refused, especiallv as the Raja, who was deepy 
fntorcsted in the question, was not made a party the 
roit having been institute against the son. Neel 
Ddt Burmono v. Beer Chunder iThakoor, 
l6 Moo. /. A. 528, referred to. Beer Chunder 
Monihkya v. Baf Coomar Nobodttp Chunder Ddb 
onrmono,LL.B9Cak. 585, monody Per Doss, 
J-^Whon the question is one of succession to 
immoveable property on the demise of the owner, 
we fact that such owner is a foreign sovereign 
does not deprive the Oourt of its jurisdiction to 
the question ; nor, in decidiiig sudh question. 



- ■overeign has no operation beyond his 

^J^^rritory. Queert : Whether the State in the 
^ its eseontive functions can settle a 
question of diranted Bnocession to forming 
its teriitoiy and thereby oust MunloipJ 
^^wtt of their jurudiction to Mide it^ without 


TIPFEBAH BAJ-coiieU. 
encroaching upon its legidative functions or de- 
rogating from its legislative powers. Samarendra 
Chandra Deb Barman v. Birbndra Kishorr 
Deb Barman (1008) I. L. B. 86 Calo. 777 

TITLE. 

Col. 

1. Evidence and Proot of Title — 

(a) Generally . . , 12430 

(b) Long Possession , . 12448 

2. Miscellaneous Cases . 12461 

See Adverse Possession. 

L L. B. 28 All. 760 

Su BRnoal Tenancy Act, s. 60. 

18 O. W. N. 682 

See Bengal Tenancy Act, ss. 140, 163* 
8G. W.H. 848 
9 O. W. H. 498 

See Chur Lands . 8 H L. B. F. C. 4 
18 Moa L A. 186 
17 W. B. 78 

See (.^JiiM to attached Property. 

L L. B. 89 Calo. 648 

See Confession. I.L.B.88Calo. 660 

Set Court-fee — Succession Certific- 
ate. . I. L. B. 11 Calo. 188; 611 

Set Ejectment. I. L. B. 88 Bom. 499 

Set Jurisdiction 

I. L. B. 88 Calo. 608 

Set Landlord and Tenant— Nature of 
Tenancy . I. L. B. 88 Calo. 698 

Set Letters Patent, Art. 12. 

1. L. B. 89 Bom. 849 

See Limitation Act, 1877, Sch. II, Art. 

142 .. . 10 C. W. N. 680 

Set Lis Pendens. 

L L. B. 88 Calc. 198 
See Mortgage . L L. B. 29 All. 168 
Su Onus of Proof — Possession and 
Proof of Title. 

See OwNERsniP 

1.L.B. 88 Bom. 718 
Su Possession— Evidence of Title. 

Su Possession— 43uits for Possession. 

f 6 C. W. N. 884 
1. li. B. 86 Mad. 614 

Su Possession— Suits for Possession- 
Proof OF Particular Title. 

Su Public Nuisance. 

L L. B. 11 Calo. 979 
L L. B. 86 Cala 888 

Su Resistance or OasTRUonoN to 
Execution of Degree. 

Su Res Judicata. 

LL.H 88 Calo. 1101 
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TZTXJ9— eonfti. 

8u Balm nr Ezioutiov or Dzoan. 

LL.B.8aOa]o.M6 
8u Balm nr Ezboutioz or Diobu— 
PUBGBASIBB TllLB OV. 

8eB VlNDOB AND FuBOEASlB-^TllLB. 

abstraet ol^ not oorreeponding 

with original-* 

8u Sau nr Ezeoution or Diobib— 
Sbttiko abide Sale— Rights of 

PUBGBABEBS— BbOOVEBY OF PUBCHABE- 

MoxEY L Lu B. 80 Gale. 408 

aoknowledgment of— 

8 u Limitation Act, 1877, 8. 10 (1871, 
Abt. 148)— Agkkowleooment of 

omEB Rights. 

— approval of, by Bolloltor. 

SU VbNDOB and PURGHASBBr— COMFLB- 
tion of Tbansfeb. 

I. L. B. 17 Calo. 818 

— deolBlon of Bevenua Oourt as 

to- — 

8 u Bbb Judicata — Comfetbnt Coubt — 
Revenue Counts. 

declaration of suit for— 

Beolabatobt Beobbe, Suit fob. 
Sfls Onus of Pboof— Deolabation of 
Title. 

denial of— 

See Co-BEABEB— S uits by Co-bhabbbb 
WITH BBSFECT to THE JOINT PbOPBBTY 

I.L.B.a8Calaaa8 
8 e $ Ebtoffel— Denial of Tim. 

See Landlobd and Tenant. 

I. L. R 86 Calc. 887 

See Landlobd and Tenant^Ejbotment 
—Notice to Quit. 

I. L. B. 18 Bom. 678 
L lit B. 16 Bom. 407 ; 414 note, 410 note 
I. If. B, 17 Born. 681 
1, L. B. 18 Bom. UO 
I. Ii. B. 17 AIL 46 
L L. B. 80 Bom. 768 
l.L.B.84Bom.4&6 
I. L. & 84 Calo. 888 

See Landlobd and Tenant— Fobfbitubb 
—Denial of Tim. 

evidence of— 

See PossBBBioN— E vidence of Trle. 
extinction of— 

See Limitation Act, 1877, a 28. 

See Rblinquibbmbnt of Tbnubb. 

LZaB. 1Boid.81s806 
inquiry into— 

See Bengal PaiVAn Fibbbbibs Paonc- 
TiON Act . 6 O. W. B. 118 


TTFIiB— eosid 


notice of— 


See Vendob and Pubchasbb— Notice. 
proof of— 

SeeLANDLOBD AND TENANT— NaTUBE OF 
Tenancy . L L. B. 88 CUo. 788 
See Onus of Pboof— Possession, and 
Pboof of Title. 

See Possession- Evidence of Posses- 
sion. 

See Possession— Evidence of Tnus. 

qucBtion of— 

See Aptbal— Nobth-West Pbovincbs 
Acts . I. L. B. 1 AIL 806 

I. L. B. 8 Aa 68 
I. II.B.4A1L287 

1.11. B.8 A.11446 

1.11. B.llAU.828 
I. li. B. 18 A.11 864 
I.L.B.14Aa 600 
LL.B.18AaS10 

See Bengal Rent Act, 1860, s. 27. 

L L. B. 8 Oalc. 868 
I. L.B. 8 Calc. 880; 488 
8G.L.B.888 
l.L.B.18Calo.608 
LL.&14Calc.684 
See Bengal Rent Act, 1869, s. 102. 

See Bengal Tenancy Act, s. 140. 

LIi.B.17Calc.8S8 
I.I 1.&14 Calc. 687 

See Bengal Tenancy Act, »**'cu. III. 
Abt.3 . . L L. B. 16 Gale. 741 

See Gebtificatb of Administbation— 
Pbocedubb . L L. B. 8 Gala 616 
L L. B. 6 Gale. 808 
L !«. B. 16 Gale. 674 
LIi.B.17Mad.477 
I.L.B.a8Galc.48I 
See Dekkan Agbicultubists’ Reldef 
Act, s. 3 I. Ij. & 16 Bom. 188 
See Insolvency Act, s. 20. 

l.Z«.B.8Galo.484 
See JuBiSDicnoN of Civil Count— Rent 
AND Revenue Suns, N.-W. P. 

Lli.B.18AlL808 

See JuBiSDioTiON of Revenue Count— 
Bombay Regulations and Acis.^^ 

Bm JvsuDwmoK or Rivim Ooiiw» 
Mmua BMvuTioin iJtD Aon. __ 
LIi.&15 1bd.M 
LIi.B.UlCiid.140 
8ti JuBaoKUHW Of Bimnn Oiniw-* 
N.-W. F. Bwra in> BavniniC^ 
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TITUB— mict. 

quoBtion of— «oncl4. 

Fee LiTTiBS of Administbatiok. 

LL.B.SlCalo.a44 

Fee Po88i88iov» Obdbb of Gbiminal 
COUBT AS TO— DEOISION OF MaOISTBATB 
• AS TO POSSBSBION. 

I. Ii.B.14Ca]o.l68 

Fee Bboistbab of Hion Goubt— Salb 
BY Bboistbab • 6 O. W. N. 698 

Fee Bb8 Judicata— 

Ebtoffbl by Judombnt. 

60.W.Er. 66 

Compbtbnt Coubt:— 

Small Caubb Coubt Gasbs. 
Bbybnub Coubtb. 

Fee Bbsistancb ob Obbtbugtiov to Exb- 
cution of Dborbb. 

I. L. B. 14 Bom. 6S7 

Fee Small Caubb Coubt, Mofubsil— 
Jurisdiction— Titlb, Qubstion of. 

Fee Small Caubb Coubt Pbbsidbnoy 
Towns — Jurisdiction— Immovbablb- 
Pbopkrty. 

Fee Sfbcial ob Sbcond Apfbal— Small 
Caubb Coubtb Suits— Titlb, Qubs- 
tion of. 

slander of— 

Fee Dbclabatoby Dbcbbb. Suit for— 
Dbglaration of Titlb. 

I. li. B, 1 Mad. 65 

warranty of— 

Fee Salb in Ezbgution of Dbcbbb— 
Pubckabbbs, Titlb of— Gbnbbally. 

4 Bom. A. C. Ill 
6 Bom. A. 0.868 
18W.B. 41 
LL.B.a A11.108;8a8 

Fee Vbndob and Pubobabbb. 

1. EVIDENCE AND PROOF OF TITLE. 

(a) Oanbrally. 

L ' — I Bvidenoe of title— Orot ew- 

Msee. Where the Prinoipsl Suddor Ameon, rever- 
mg tbe deoinon of the Muniif, diBiniBsed a claim 
to the poBBeBuon of certain lend, on the ground 
mt " more oral evidence unsupported any 
muTOntary evidence was not admisBible to 
mbUdi a man’s title to landed property,” the 
nigh CoQ^ on appeal reveraed his decision, and 
w that oral evidence, if believed, may he as good 
wr proviM a man’s title as document^ evidrace. 
liUBBAK Faxbbb V. Nobotchandba Masumdab 
lB.L.B.aM.16:10W.Mai7 

, T""-; — DDeumeatefy eei- 

■esesm /ndio. The presumption in favour of ^ 
gmulneness of documents oteed in evidence in 


TITLE — eoairf. 

I L EVIDENCE AND PROOF OF TITLE-conlif. 

(a) Gbnbbally— conid. 

India is veiy weak, but it must not be held that 
the presumption is in favour of forgery, and when 
a long Beries of documents is produced showing a 
reasonable origin of title nearly a century ago, 
a reiplar deduction of that title and a poBsesiiion 
consiBtent with it confirmed by the fact of such 
poBBomion existing at the time of the commence- 
ment of the respondent’s title by purchase in 1883, 
the evidence of extrinsic improbability should be 
very strong indeed to counterbalance the weight 
of anch testimony. Wisn v. BnoouuN Moybb 
Dbbia . 8W.'&P.0.6! 10MOO.L A.166 

8. Pottahgranitd by 

Cettieior. A pottoh of land in Cblculta granted by 
the Collector ia not a muniment of title, but only 
evidence of a holding according to a local and 
fiscal regulation. Frbbman v. Fatrlib 

1 Moo. I. A. 806 

4i '■ Forged documents. 

If a party put in evidence in snpiiort of his title 
documents proved to be forged, but the other 
ovidonoe adduced by him is not impeached, the 
C6urt, in rejecting the forged documents, will take 
the unimpcachcd evidoiico into consideration, 
and, if satisfied, adjudicate thereon. Sevvaji 
V uAYA Rachunadua Vai.oji Krishnan Gopalar 
V. Chinna Nayana Cjixtti 16 Moo. I, A. 161 

6, Suit for fosses^ 

sUm. In a suit to recover posBcssion of land which 
both the plaintiff and defendant claimed to have 
reclaimed from jungle and to havo imsHoBBcd many 
years, and for which each claimed to havo obtainccl 
a pottah from Government, the more fact that the 
land was included in plaintiff’s pottah was held to 
bo insufficient, without going into tho facts to 
ascertain poBsoBsion, to entitle him to a decree. 

Golam Rbea Cuowdbry v. Cuandoo Mbah 

Lubhbur 16 W. B. 46 

6. Possession — ^Pre- 

sumption. The ordinary presumption that possos- 
sion goes with the title would be of no avail in the 
presence of clear evidence to the contrary; but 
where there is strong evidence of possession on ono 
side opposed by evidence apparently strong also 
on the other side, the Privy Council held that in 
estimating the weight due to the evidence on both 
sides, the msumption might, under tho cirenms- 
tanoes of um caao, bo regarded, and that with the 
aid of it there is stronger probability that tho case 
of the side that had possession was true than that 
of the party out of possosiuon. Runjebt Ram 
Panday v. Qobnbdhun Ram Fanday 

80 W.B.P.C,a5 

7. - Possession — Limi~ 

toHon Act (Xr of 1877), Arts. 143, 144--Conr 
ftieUng eoidenee of possession^Presumption of 
iiUe. Where two Mverso parties are each tiying 
to make out a jmssossion of twelve years, and the 
evidanoe is Gonnicting and not oonclusive on either 
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TZTLli— eoiiAl. 

1. EVIDENCE AND PROOF OF TITLE-*eoiil4. 
(a) GnriBAiLY— coiifdL 

Mb J7d^ that the prosnmption that poMearion 
.goes witii the title muit prevail. Dhabm Singh 
V. Hub Pib8hai> Sinob • L Iii IE Oalo. 88 

8. -- - It ia only when 

the evidenoe of posMBUon ia atrong on both aidea 
and apparently equally balanced that the preaump- 
tion that poaaoaaion goea with title ahould prevalL 
The principle doea not apply when the evidence of 
poaaeaaion ia equally unworthy of reliance on both 
aidea. Dhmrm Singh v. Hurpershad Singh, /. L. E. 
12 Cola. 3B, explained. Thakuu Singh v. Bhogn- 
BAj Singh . L L. B. E7 Calo. S5 

9. Pobaubion, pre- 

aumptkn o/— IFoate landb. In diapuiea aa to the 
ri^t to the poaaeaaion of Jungle lands, it ia only 
in oaaes whore neither pi^y haa exorciaed any 
acta of uwnorahip over the landa in qnoation that 
the Court may reaort to evidence of title, and pre- 
aume that the party proved to have the title haa 
alao posaeaaion. Ram Bandhh e. Kuan Bhattu 

5 O. L. B. 481 

10. Fail /or pobbbb^ 

^ion^PobbCbbion of tUMeedb and ncbipib /of 
rewL In a caao involving the alternative queation 
of fact whether certain huid belonged to E or C, 
neither the one nor the other of the oppoaite rarty 
venturing to atate who ia oppimont waa, and the 
toatimoney of the witneaaea on thia point being do- 
ubtful : — Hdd, that R, who waa in poaaeaaion of 
tho title-deeda and of the reoeipta of rent^ ought 
to aucceed, unleaa there waa aomething on the 
record to countervail auch atrong evidence. Koda 
Bunsh Khan v. Choa . . .18 W. B^ 18S 

11. Suit far dbclara^ 

iian of iiiU—Ontu pnAandi^Produelum of UiW 
debdb. The plaintiff aued for declation of her title 
to property of which the defendant waa in poaaea- 
aion, but of which ahe produced the title-dccda in 
favour of horaelf. Hdd, that the onua waa on the 
defendant to diaprove the daintiff’a title, and the 
defendant waa not allowed to raiae certain freah 
iaauea ; but the plaintiff waa, under tho dreuma- 
tanoea of the caae, entitled to rely on the title given 
her by the production of the title-deeda in her 
favour. SwABNAMAYi Bavb V. Sbinibash Kotal 

8B.L.ai44 

UL Pobbbbbiai^Un^ 

inUnuptad and undibjnUtd pobbbbbion. Uninter- 
rupted and nndiaputed poaaeaaion for a long time 
conatitutea auffident pnmd fade evidenoe of’ title ; 
but if thia poaaeaaion ia admitted to be under an 
adoption, it will avail nothing if the adoption Edla. 
Haimunghull Sxnob V. Gunshbam Singh 

BW. B.F.0.88 

18. SuU far pobbbb^ 

■aton. Where, in a anit to leoover poaaeaaion of 
land, the plaintiff aueoeeded in proving that he 
had been in poaaeaaion up to a reoent dat& and that 
he had been fordbl|y dSapoaed by the defendant^ 
the lower Appellate Court threw upon the defend* 


TITLII— eofild. 

I. EVIDENCE AND PROOF OF TFILE— eoall 

(a) GbnibaUiT— aonfd. 

ant the burden of proving hia title, and, on hie 
failing to do ao, demed the caae : Hdd^ that thia 
waa a fair inference of title and of a right to be 
replaced in poaaeaaion without going further into 
the title, that ia, to the mode of ita aoquiaition. 
Triloghun Ghosh e. Kailas Nath Sidkanto 
Bbowmik Bhuttachaiui 

8B.I..B,A.0.8e8: 1EW.B,176 

14. ■■ — • Proof of iiQb~- 

Sail jar pobbebbion. In a aiiit to recover poaaemuon 
on the allegation that plaintiff had been illegally 
ousted, though holding under a lease from defend- 
ant, the latter urged that, though plaintiff had 
been allowed to hold the tenure aa a tohsildar or 
collector of rents, he had never been the ijaradar 
or farmer in poBBeaaion. The judge found that 
the estate was really let out in ijara to the plaintiff 
by the defendant, who had recovered rents and 
granted him receipts on account of the ijara 
mehal : — Held, that this waa a complete finding in 
favour of the plaintiff’s title, and that it was 
not necoBBaiy for him to sue for the pottah which 
had been wrongfully denied him by defendant 
Jobxxrooddxbn Mahombd u Dabrh Phrshao 
Sengh 18 W, B, 91 

15, — Proof of Ittfo— 

Evidence of pobbubion. In a suit to eatabliah title, 
evidence of plaintiffa poaaeaaion prior to the sum- 
mary award under a Iff, Act XIV of 1869, under 
which he was diapoBaeaBed, may be good evidence 
of hia title, and must be considered. Bullubxb 
Kant Bhuttaoharjbb v. Doorjo Dhun Sikdar 

7 W.B.88 

18. PobbUbion^Evi- 

denee Act, b. llO^pecific Edief del, W7, b, 9. 
In a suit for poBaeBalon, where the plaintiff proved 
that he had been in poasesaion of the lands in dia- 
pate, and that he had been ousted by the defend- 
ants who were unabte to mve any proof of their 
x^ht ao to oust him, or of a superior title 
(piuNSBP, /., dibbmlient), that tiie prior posBeato 
of the plaintiff waa primd fade evidenoe of title, . 
and that he was entitled to a decree. Per Pbinbbp, 

J. — Proof of prior poBaoBaion and of illegal dispoa- 
aeaaion are in themaelvea no evidenoe of title, except 
in a poBBeaaoxy auit under the Speoifio Relief Act 
(I of 1877). & 110 of iheSvitooe Act appUea 
only to actual and present poaa e aaion, and doM m 
declare generally tiiat poBBeasion dutil always be 
primd fade evraenoe of title. Kawa 


md fade evld 
:owAB Nussio. 


, 5 fliXiiBiiE78 


17, - rbmiiiiffli— 

Landb aUaMd hp Qanarrmmd an hdng diMdbi 
landb. Disputes reapeotiug the boundanea of w 
samhidaiia of Tettiapooiam and Baamad in w 
diatriet of Madura having led to aota of vhdff 
by the TsiyatB, the Govemment, in the ye y IWh 

party to whom the tads ahoidd bo JudEhiv 
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TITUB— ccMifil. 

I. EVIDENCE AND PROOF OF TITLE--eofilei 

(a) Gxhsbally— conldL 

awarded. At and before the time of the Govern- 
ment taldiig each poeaenion, the zamindar of 
Yrttiapoozam was in poHeBilon of oertain lands 
adjacent to, and taken aa a party of, the lands in 
diapate. The lands remained under attachment 
by Government for a period of nearly twenty ^ears, 
no steps having been taken regarding them tul the 
year 1856, when the samindar of Yettiapooram 
brou^t a suit against the Collector of Madura 
and the samindar of Ramnand to recover possession 
of the land so formerly occupied by him, and for 
the mesne profits thereof while in the possession 
of the Government. Although no clear title in 
this suit was proved by either saminder, it was 
held by the Courts in India, and affirmed on appeal 
by the Judicial Committee, that the fact of posses- 
sion of the lands by the samindar of Yettiapooram 
before and at the time of the attachment 1^ Gov- 
ernment was, under the circumstances, evidenoo 
of title, and the Government was ordered to restore 
the lands to him. Zumimdab ov Uamnad v. 
ZkMIVDAB ov YSTTlAFOOnAlC 

10 Moo. 1. A. 47 

18. Proof of poMM- 

ountr^SuU for poMmian. In a suit to recover 
possession of two plots as parcels of the plaintiff’s 
ancestral jammai lands, the Court of first instance 
found that one plot was parcel, but was not satis- 
fied that the other was so also. The lower Appel- 
late Court agreed with the first finding, but furUier 
found that there was sufiioiont evidence of posses- 
sion to show that both plots were parcels of the 
jammai reversing the decision of Field, 

J. , that on second appeal the High Court was not 

entitled to question the suffioiency of that evidence ; 
and, further, that one plot having been found to 
be parcel of the jammai, it was sufficient to give 
evidence of possession and ownership to prove 
that the other plot was also parcel. Dadahhai 
Nartidaa v. Svb^CdUUdor of Broach, 7 Bom., A. C. 
82, distinguidied. Baboda Kanto B!bbpabi v. 
JoDHisTBiB Nath IOC. Ii.B»99 

19. Begiairatum after 

VrodamaAior^Boideace of OMcrtion ofiiiU. The 
act of registration alter a proclamation under 
a. 20, Regulation XXXVII of 1793, amounts to a 
public, open, and notorious assertion of title on the 
one side, and the omission to register, unez|dained 
by proof of the ill-heal A of the daimant^ or absence 
in a distant country, or teomaco, affords an 
equally strong msumption of the non-eiistenceof 
any title on the other. Usudoollah v. Imahah 

6W.B.F.0.96I lKoaLA.19 

80. Proof of tide— 

BcgiohraAioit in CoDsefor’e books. Regirtration in 
the Cdlleetor'a books is not of itsdf a proof of title. 
OoBivD Nath 8uni «. Gobdid CHuiroBB Sam 

10W.B.898 

AlIBBBOOBnaA Bihbb «. Wooxabooddbbv Mabo- 
ttMD Gbowdbet. • 14W.&49 


I TITLE— ronfd. 

I 1. EVIDENCE AND PROOF OF TITLE— eonftl. 
(a) Gbmbkally— could. 

8L Entry in Cdhe* 

tor's hooka-^Proof of Itlle. Ihe Collector’s book is 
kept for purposes of revenue, not for purposes of 
title, and the fact of a person’s name being entered 
in the Collector’s book aa occupant of land does 
not necessarily of itself esUbliih that person’s 
title, or defeat the title of any other person. 
Fatma ROM Nubi Saubb V. Darya Haiibb 

10 Bom. 187 

COLLBCTOR OV PoONA V. BlIA VANRAV BaLKRISHNA 

10 Bom. 199 

Sangafa Malapa V. Buimangowda Mariapa 

10 Bom. 194 

88, - — Entry of name in 

Cdketor'a hook. The fact of a person's name being 
entered in Collector’s book as ooctupant of land 
does not nooessarily of itself establish that person's 
title or defeat the title of any other {lerson. Tlie 
Collector’s book is kept for purposes of revenue, 
not for purposes of title. Fatfm v. Darya Saheb, 
10 Bom. 187, followed. Biiagoji v. Bapuji 

I. L. B. 18 Bom. 76 

88. ' ' — Vo^proprietora-^ 

Bagiatration of aharea in kind. Itcgistration of 
land under Bengal Act VII of 1876 is not only no 
oonclusive proof, but no evidence at all, upon the 
question of title of a proprietor so registered. Such 
regiHtration does not relievo a plaintiff from the 
onus of proving his title to land claimed by him. 
Ram Buusan Mabto v. Jbbli Mahto 

I. L. R. 8 Calo. 868 

Bee also Saraswati Dari v. Dhanpvt Singh 

I. L. R. 9 Calo. 481 : 18 C. L. R. 18 

84. - — Beaumption 

ehittaa. Oovommont resumption ehittas, in the 
absence of the resumption-proceedings, are not 
oonclusive evidenoo of title as against thinl persons. 
Bam Chunder Bao v. Bunaee Dhur Naik, /. L. B. 9 
Gale. 74 J, followed. Dwarxa Nath Misrbr v. 
Tarita Moyi Dabia . Z. L. R. 14 Gale. 180 

86. Dispute aa (9 

ownership of property— Treapaaaer—Onua of proJ 
A person sued as a trespasser cannot, without proo' 
of his own right, oust an apparent owner by point" 
ing out some defect in the title of the latter. 
Tuljaram V. Bamanji Kharsbdji. 

I. L. R. 19 Bom, 898 

88. - Poaaeaaion— 

Alleged title by adverse poaaeaaion for more than 
the period of Umitation. Land bordered by the 
estate of each of the parties contesting its owner- 
diip was registered in the Colloctorate as a separate 
mouzah, as it also was represented to bo in revenue 
survey map of 1850. In a subsequent survey map 
of 1805 it appeared as being within the limits of 
the defendants’ adjoining Ulukh. Neither from 
these maps nor any other documents was there 
evidenoe of title in either party, so that possession 
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VXTLB— confcl. 

1. EVIDENCE AND PROOF OF TITLE-conia 
{a) Qinbbally— eonftt. 

was all that oould be reaorted to aa the ultimate 
test of li^t. The jdaintiff relied on limitation. 
She aaierted more than twelve yeara* adverae poa- 
aeaaion by having aettled tenanta on the diapnted 
ground. To entitle her, it waa nooeaaaiy for her, 
the burden of pmf being upon her, to prove that 
die had held a jpoBaeBuon adequate in oontinnity, 
in puUicily, and in extent of area. Upon all theae 
pointa her oaae waa deficient, and therefore her 
claim f^ed. It waa alao in evidence, which waa the 
more anbatantial, that the defendant had occupied 
during that period a part of the land by tenanta ; 
and thia, aa proof of poaaeaaion on his pi^, applied 
not oidy to the plots actually tenanted under 
him, but waa contradictory to the whole theory of 
the jdaintiffa* claim. Badhamoni Dxbi v. Cotjlbc- 
TOB or Khulna • • L Ii. B. S7 Gala 048 

l..B.fl7LA.18e 
4 O. W. IT. 607 

97. Oumershipt evi- 

dance of-^-Evidmee of iiUea conkaUd Utwun rival 
pwn^era^Benami tranaadun^Dedaraiory de- 
erea anti /or. Under the Land Kegiatration Act 
(Bmigal Act VII of 1876), regiatoation of owner- 
ahip waa refnaod on the applioation of two rival 
purbhaaera of the aame property, and a reference 
eoncering them waa made to the High Court under 
a 66. The one purehaaer then sued the other 
claiming a decree declarator of thia title, under 
conveyanoea made to him in 1890 by a Mahomedan 
widow, ainoe deeeaaed, and aaaigneea and leaaoea 
from her of 'parts of her interest in the mperty. 
He alleged that a hiba-bilowaa, executed by her 
in 1868 to her son-in-law for no substantial consi- 
deration, was nothing more than a benami 
/ranaler, after which she had remained the owner 
with her former title. On that hiba, however, 
the defence was founded, the defen^nt averring 
that it was a real oonvevanco by the widow, and 
that through the aon-in-law, from whose aona the 
defendant had purehaaed the property, the latter 
had obtained a good title. No actual poaaeaaion 
waa establiahed either of the parties. The pro- 
perly had been let in pareds to different tenants. 
Among other things disputed, it was the subject 
of oonfiioting evidence whether leases had been 
made in the past by the then real owner, or 
upon assumption of title by the adverae party. 
Tlie Courts below differed in their oonoluaion as to 
whidi die parties was entitled to a decree. The 
Judicial Committee maintained* the decision of the 
Originsl Court in favour of the jdaintiff. Nibiial 
CK mniBB Banbbjhb «. IfAHonn Siddik 

I.Xi.B.960BlaU 
L.B.96 LA. 996 

98. Survey ma^ 

SuU far poaaeaaku^Ejeelimeiiil^Eviieme of per- 
aeavkumdaSe, In a suit for posaeaaioB of certain 
land aa appertaining to a oertalB estate and for 
ejeotment of the defendant^ brought by a pnrdiaaer 


TITLB— ooBid. 

1. EVIDENCE AND PROOF OF TITLE-eoiiidL 

(6) GBNlBALI.y— conid. 

at a revenue-sale, the only evidence adiluced by 
vthe plaintiff was two survey maps of the years 
1846-47 and 1866-66. The lower Court gave the 
plaintiff a decree for only a portion of uie land 
daimed, such portion beinn induded in both of 
the maps. Ilie remainder A the land claimed was 
not included in the map of 1846-47. JSfdd, that a 
survey map is evidence of poaaesdon at a pi^oular 
time, eta., the time at whidi the survey waa made, 
and may be evidence of title, but as to whether 
it is sufficient evidence or not, is a question to be 
dooidod in each particular case. Hdd, further, that, 
as the two maps diowed that the portion of the 
land decreed to the plaintiff waa in his prodceesaor’s 
poBBcaaion at the date of both surv^ya— -that is to 
aay, at two perioda with an interval of nearly 
twenty years between them— they might be suffi- 
cient evidence of title, and the decree of the lower 
Court was correct Moheah Chundra Sea v. Jvggvi 
Chunira Sea,L L. R, 5 CdU% 212^ discussed. 
Stam Lal Sahu V. Luohman Ghowdhby 

I. L. B. 16 Calo. 868 

90. - Tranafer of pro- 

periy-Svrrendaf of dar~makurori Uoao-^-Fomad 
deed unneceaaary. Where a mokuraridar granted 
a dar-mokurari lease of part of his holding whirh 
was afterwards surrenders for good consideration, 
ikramamas to thia effect were executed, but, 
not being regutered, were not reoeiveable in evi- 
dence that to prove a formal deed of re- 

convqyance wv not neceasary, the receipt of the 

S and the reUnmiitiiment of possession snffi- 
showing what nad become of the dar-mo- 
kurari interest Imambandi Bxovm v. Kamalbs- 
wabiPbbshad. . . LL.B.14OBlalO0 

L:B.18LA.ieO 

80. ^ HypaOueBAioa -^ ' 

Deeru for eaforeemeaU of Ueu-^Objedum to aUaeh- 
meni and aale raiaed by peraon not a party to deeree 
^JUkoH of property from atiaeAmsfit— dfatl by 
deeree^hMer for deoaroHon of right baaed on 
deeree Defence baaed on sole-deed found to be 
fravdiuUnt^PlairUifi entiOed to aueeeed on bests 
of hie deeru wiikoiU further proof of tide. An 
objection to the attachment as sale of a house 
wmeh was advertised for sale in execution of a 
decree for enforcement of lien was allowed, upon 
the ground that the objector had porohased the 
house from the mortgagor, and liis purchase was 
not subject to the dome, to wlddi no was not a 
party. The decree-hokto then faroni^t a suit 
against the objector, claiming a dedaration of his 
r%ht to recover the amount due under his decree 
by enforcement of lien against the honsa and that 
the order releasing the proper ty from attachment 
should be set asBe. ifie Courts bdow, holding 
that the deed of the sale setup by Ihe dsfsndant 
was fraudulent and coUntiva deoieedthe daim. 
Jid4 l^t aKhoug^tte defendant waa not a party 
to the deone obtained against tiie mertgagori ye^ 
aa the basis of his titis todaim .Ihepi^firtf^ 
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TITLB— eonia 

1. EVIDENOE AND FBOOF OF THLEthsoM. 
(a) GmsALLT— eonAi 

been found to be a mere nuUity, tbe plaintiff was 
entitled to lucceed on tbe baaii of the decree, which 
stood unimpeached, without being put to proof 
of ^ mort^ige-dced as against the dmndant 
Kadib Bakhbh V Salio Bax L Ik IU 0 AIL 474 

8L Commitaion of 

fortiiunk Under a commission of partition issnea 
by the Supreme Court, land in Calcutta was ap- 
portioned among the members of a family, and the 
allotments were confirmed by final decree in 1826. 
Id this Buit^ brought in 1884, the plaintiff claimed 
through one of tho familv, a parcel of land, by 
reference to one of the allotments so made. The 
defence^ which was made bv setting up a titles 
through the widow of him who rcooived the allot- 
ment was not proved ; but the correotness of the 
area allotted was also in dinute, and the Appellate 
Court excluded part from the decree, made the 
first Court for the whola It appeared -.to tbe 
Judicial Committee that there was no ground for 
Msuming that the members of the family, who were 
parties to tho partition suit, wore under any mistake 
as to the family mperty, or that there was any 
error, or want of due care, on the part of the com- 
misBioners of partition, whose proc^ings had been 
regular ; nor had there been any adverse claim to 
any part of tho allotted land. The first Court's 
decree was restored. Saboda Pbosunho Pal v. 
Sham Lal Pal • • I. Ii. B. 19 Oalo. 618 

Ik&19L A. 76 

68. Miran iiUe — 

Payment of reni^Preaumplum, Continuous pay- 
ment of rent for about a hundred years hold to 
give rise to a presumption that tho tenant held 
under a mirasi title. Bbajaxath Kuxdu Chow- 
DUBT V. Laxhi Narayah Addi 7 B. Ik B. 811 

88. TiUe amfirmad 

hff detfu^ Where a proprietary title is affinned by 
a decree, the property is not subsequently hold 
under the decree idone, but under tho original titto. 
Ambit Kooxb v. Roof Koobb 

2B.W.469: Agra, T.B.Bd. 1874^ 840 

88a. Bwldenoe Aot, 1874, a. 89 

Tiffs as foveraumary Uwa—Ffoof of peiigreo 
— Admission of rdaiionahtp-^Aeliual reveraitmera 
not bound by acts of eoaaingoU reoerahoera, Hdd^ 
that the appeUant had, in the absence of counter- 
evidence BnfSdently proved their title, as rever- 
sionaxy hein to the e^te of the deceas^L by oral 
evidence of reputed j^common descent, admunible 
under Aot I of 1872, a 82, sub-s, (5), and by doou- 
aentary evidenoe^ that his widow had recoginaed 
^y jeaii before suit, under conditions, that her 
husband's hein were entitled to succeed her, and 
that she was not nwpared to contest the daim of 
theappelknt’spiectooeBBortobeBuch heirs. Those 
eonditlons were not binding on the appellants, who 
claimed in their own right, and were not bound by 
contmets made with those through whom they 
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traced their descent. Bahadur Singh e. Mohab 
SiMGH (1901) . • . I. Ik B. M AIL 84 : 

L. B. 89 I. A. 1 
8.0. 6 0.W.N.ie9 

(b) Long Possebbion, 

84. Tiffs by ^ 

possession — Adveraa possession — Limitoiion. 

Twelve years' continuous possession of land by a 
wrong-imr not only bars the remedy and oxtin- 
gnishra tho title of tho rightful owner, but confers 
a good title upon the wrong-doer. Semite : Such 
title may be transferred to a third person whilst it 
is in course of acquisition, and before it has been 
perfected by possession. Gossain Das CnuKDXB 
tt IssuB Chumdxr Nath I. L. B. 8 Oalo. 884 
See Goluok Chundsb Masanta v. Nundo 
CooKBB Boy 

LIkB4Galo.e89: 8 0.IkB.460 

86. Tiffs by tang poa* 

aeaaioi^Adoarae possssstbn---Iimtfaiibn--49^nf 

mads by wife during absence of huAmd. A wife 
during the prolonged absence of hor husband, who 
was erroneoufdy supposed to be dead, acting in ex- 
cess of the limited towots of a wife in possossion of 
her absent husbandB property, made a mirasi grant 
of a portion of bor husband's ostate. Tho grantee 
ontom into and remained in pusBosBion for iipwudB 
of twelve years, //eld, that tho poBition of the 
grantee was not that of a Iomboo, and that his 
poBsoBsion (although in its inception an act of tres- 
paBs against tho husband), having continued for up- 
wards of twolvo years, had pcrfoctorl his title to tne 
lands. Ono who holds posBcssion on behalf of an- 
other does not^ by mere denial of that other's title, 
make his pOHsession adverse, no as to give himself 
the benefit of tho statute of limitation. Bejo^ 
CnuNDER Banbrjeb V. KatjiY Prosonno Mookbr. 
SEX . L Ik B. 4 Oalo. 887 

86. — Dedaraiian of 

tiffs— Adosrss poaaeaaion-^Variatian between piead^ 
ing and proof, A declaration of title may be made 
upon proof of twelve years' adverse possossion. 
Such ^claration cannot, however, bo given on a 
title not distinctly stated in the plaint or in tho 
isBiios. Shiro Kuxbai Dbbi v. Govino Shaw 
Tanti . • • . L Ik B. 9 Oalo. 418 

37 ^ Suit for deelara- 

iion of tiffs— Faffttfs to prove atated tiffs — Titte 
by hmg poaaeaaian. In a suit for a declaration of 
title to a share of landed estate, although the 
plaintiffs fail to satisfy tho Court that their title 
to the land has boon acquired in tho way they 
state, yet if it is admittca that they have been 
in possession for more than twelve years, the effect 
of such possossion is to extinguish other titles, if 
these existed, and the plaintiffs ought to have tho 
declaration sought Ram Loouhn Chvgkerbutty 
V, Bam Soonder Chugeebbutty 80 W. B. 14 
JuGOUT CauNDXR V. Banee Massub 

Banebjeb • • 98W.B,806 
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88. . — ’•Proof of iHh — 

Po9$eMim for period of limitation, Flaintift 
stating that he was obstruuted in the cultivation of 
certain land which bobnged to him, asked that the 
obstruction be removed and damages granted. The 
damages were disalbwed, but the Civil Judge made 
a declaration of title in the plaintiff's fovour, basing 
that entitloment on the statute of limitation. JEfel^ 
that, where a man seeks a declaration of a title other 
than the possession which ho has, mere possession 
lor the period of the statute will not justify the 
declaration, which, allowing it to be made, ought 
to be based upon a finding of the title all^jed 
plaintiff, and not upon the czistonco of a possession 
for the period required by the statute to bar the 
action of another. Accordingly, the lower Appellate 
Court was required to return a finding on the issue 
” whether tho titb asserted by plaintiff is proved.** 
TmuxALasAMi Rnnoi v. Rama Sami Ruodi 

6 Mad. 480 

89. Presumption aris- 
ing from potsesttoil— issiM as to identiiy of kmd 
rt-formed on a sUs formerly sedmerged. In a suit 
for the possession of a chur formerlv carried away 
and afterwiida re-formed upon its former site, tho 
issue was whether the land belonged to tho plaint- 
iffs or to tho defendants. This issue was found 
in favour of tho plaintiffs by the first Court ; and 
the Appellate Courts finding that the plaintiffs had 
been in TOssession for more than twelve years, 
concluded that, at all events, they had a title 
adverse possession.^. On an appeal, the High Count 
considerra that the latter decision was not upon 
the issue raised, tho plaintiffs* claim being founded 
on an original title .to tho site of the chur, a title 

■denied by tho defendants, and remanded the suit 
lor judgment on this issue, whereupon tho Appellate 
Court maintained tho judgment of tho first Court 

. in favour of the plaintiffs, finding on tho evidence 
that the land belonged to tho pbintiffs. Upon a 
second appeal tho High Court reversed the dscree 
of the Appellate Court, and dismissed the suit, on 
the ground that there was an entire absence of 
evidraoo as to which party was entitled at the 
date to which the dispute rmted. Held, that this 
was enonooua On a question of paml or no 
parcel, when possession has boon ost^Ushed for a 
period, there is not an entire absence of evidence 
of anterior ownership^ because presumitur reiro. 
Anavoamavjabi CHOWOBnAKi V. Tbifuba Suir- 
DABi Cbowdhbahi • L Ii. B. 14 Gala 740 

XaB.14I.A.101 


40. maufo- 

rasi athf ovideneo of^PrsswmpHon' of permanerU 
Umars. A person claimed to hold a moknrsri 
mauxasi title to certain land which was acquired 
under the Land Acquisition Aot^ but could pro- 
duce no pottah of evidence of title, other tnan 
certain rent receipts, whidi diowed that he or 
his predecessors in title had hdd the land inques- 
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(6) Loro Pdssasnoir— eonftlL 
tion for nearly one hundred years at, presumably, a 
fixed rent, the nature of the tenure not being men- 
tioned in such receipt. Held, that the presump- 
tion was, in the absence of any evidence to the 
contrary, that tho claimant had a permanent and 
transferable interest in the tenure and not merely 
an interest in the nature of a tenancy at will; 
and that this presumption was stren^ened by 
the fact that his superior landlord, the lakhirajdu 
had made no attempt to qect him or his prede- 
cessors in title during this long period. Dunns 
V. Nobo Kbisuna MoogBBJBB 

I. L. a 17 Galo. 144 

4L - - Suii to oust 

sksbait from ofieo-^enwe of ofies for a period 
grsaUr than tkat proMed hy law of Umikdkm. 
The plaintiff, as diebait of a oortain Hindu endow- 
ment instituted a suit to set aside oortain leases 
and ^ienations created by one who had formerly 
been shebait, but who, it was alleged, hau rdin- 
quiahed and abandoned the office on the ground 
&at such leases and alienation were void and not 
binding on tho endowment, and he sou^^t to obtain 
khas poBsesaion of the lands occupied by the defmd- 
ants under such leases and alienations. Althou^ 
it was admitted iliat the plaintiff had held possos- 
sion as diebait, and managed the property oon» 
nested with the endowment for more than ton 
years, on the nomination of the Hindu residents- 
of tho locality, the defendants put the ^aintiff 
to proof of his title as diebait The lower Courts 
found that the plaintiff had failed to prove his 
title, and, holding that on this ground he had no 
Idcics sfciuli, diamissod tho suit. Hdd, that as a 
suit to oust the idaintiff from his office would 
have been barred by limitation, by reason of his- 
having held the office for a period exceeding that 
provided by the law of limitation, he had acquired 
a complete title for tho purposes of any liti^tion 
connected with the affairs of the endowment, ami. 
that the sriit had been wrongly dismissed on the 
ground that the jdaintiff had failed to prove his- 
title. Jaoan Nath Das v, Bibbhaoba Das 

LL.B.iaGal0.778 


48. .. . - - , Prseamption of 

Idle— Gfiiw of proof-^-Madras Forest Act (Mad. 
Act V of 1SB2\ s. 6. Certain land was notified 
under the IfadiM Forest Act, 1882, to be consti- 


tuted a reserved forest 


that 


A person, alleging 

the Jenm title had been in his fa^y for six or 
seven centaries, claimed to be the owner of the land. 
His daim was contested by Government on the 
allnortion that the land had bdonged to another 
fanmy and had been escheated. The daimant 
admitted lhat he had not been in possession for dr 
years before thedate of the notifleatioi^ Govern* 
ment having objected to his interforing with the> 
land. It was found that his fomlly had been in 

possession for the previous sixty years at lesst, and 

that the alleged isdieat was not proved. HsH, 



( 12461 ) 


DIGEST OF CASES. 


( 12452 ) 


TITUB— eontf. 

1. EVIDENCE AND PROOF OF TITLE-HxmeU. 

(5) IiOTO Possissioir.— 

that the claim ahould be allowed. Obaervationa 
on the burden oi proof and on the presumption 
of title arising out of possession. Sscritaby 
or State tor India v. Batotti Haji 

I.Ii.B.lBMad.316 

48 ,. Proof of title— iSfuti for decla- 

ration of iitlo-^Adveree possmeion — Case made in 
^int. Where a speoifio title has been alleged, 
but not proved, and tho plaintiff endoavouni to 
Buoccod in the first Court or second Court of appeal 
upon a title by twelve years’ adverse poBSOBsion, 
he must be prepared to show that this other title 
by twelve years' adverse poBsoBsion was raised on 
tho Court of first instance with sufiiciont clearness 
to enable his adversary to understand that he 
claimed to succeed as well by twelve years' adverse 
possession as by the specific title alleged. Krishna 
Churn Baisacx e. Pbotab Chunder Surma 

L L. B. 7 Gale. 660 

44. Adverse posses- 

siot^Vwregiskred deed of sale. On the 18th 
January 1870 plaintiff became purchaser at a 
Court’s sale of the right, title, a^ interest of 0 
and N in a drop, and, having boen obstructed by 
defendant in obtaining posBOBsion of it, sued to 
recover it from him. llie plaint was filed on the 
27th January 1877. Defendant answerod that he 
purchased it from 0 under a dood of sale dated 
6th January 1866, and that ho had been in pos- 
session sinoe that day. Tho deed of sale was not 
admitted in evidence for want of registration, but 
it was found that defendant had boon in possession 
as owner since 6th January 1866. Hetd^ thaa, al- 
thoufdi the defendant could not prove a title by 
purchase, it was open to him to establish hia title 
without the aid of the deed of sale ; that his posses- 
sion of the premises for more than twelve years 
prior to the institution of the suit was adverse 
both to 0 and JV, and that the claim of tho plaint- 
iff, who was assignee of their interest, was con- 
sequently barred. Balaram Nemekand v. Appa^ 
9 Bom, J2U explained. Somu Ourrukal v. Bangam- 
Riel 7 Mad, 13, referred to and followed. 
BaMBUUBHAX KAR8ANDA88 S, ShIVLALDABS SaDA- 

SRiVDAss . LIi.B.4Bom.89 

46. Long possession 

—Liability to assessment of revenue, A title to 
hold land free from asseiismeat to revenue cannot 
be acquired by any length of possession revenue- 
free. Secretary ot State tor India v. Ram 
UobahSinoh . . I,Ii.B,7AU.140 


2 , MISCELLANEOUS GASEa 

Bight to ^60 queetton of 


Amndarp dispute— Suit for possession. In 
a boundary dispute the title of the plaintiff is not^ 
except under very peouliar oiroumstanoesk open to 
Bttaek ; but when uie plaintiff sues for possession 
OK pioperty in the defendant's hands^.not as form- 
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ing part of another estate, but claiming a right 
thereto under a superior title, then tho defendant 
has a right to call the plaintiff’s title in question. 
Hamcrunder Banbrjkb V, Muddunmohun 

Trwarbe .... W.B. 1864,866 

8. Suit for posses- 

sion of land held under superior holders, Tho 
plaintiff sued to recover possesHion of certain lands 
saul to have been included in a talukli pottah given 
him by the eamindars, alleging that tho defcnilants 
were obstructing his posmissiun. For tho defonoo 
it was averred that those lands fell within a O 
fumos diare which belonged to one D, and tliat by 
process of sale they became tho right of other 
parties under whom defendants held as lessees* 
Hdd, that, notwithstanding the parties to this suit 
held under a superior landholder, plaintiff was 
entitled to have his title put in issue and determined. 
Naqur Grand m Dooroa Doss C^owdhry 

11W.B.137 

Su Dinomonee Banbrjee V. Gyrutoollaii 

8W,B.188 

8. Onus probandi— Pfoo/ of 

title—Suit for confirmation of title and declara- 
tory decree. When a plaintiff sues for confirmation 
of possoBsion and seeks a declaratory decree, ho 
must make out his title affirmatively. If tho 
Indian Gourts agree in holding that ho has not 
done so, even though tho High Court mav not 
have attended to tho depositions of material wit- 
nesses, tho Judicial Committee will not disturb 
the decision of the High Court. Torab Ali v, 
Mahommbd Tukxeb . . 19 W. B. P. O. I 

4, ^ - Claim under par- 

ticular titkr^Presumption, Where a plaintiff 
claims not under any general right of inheritancor 
but expressly under a deed, ho must prove that 
deed ; no legal presumption as to tho contents of' 
tho ^d can arise from a consideration of what 
tho party, through whom he claims, would have 
l^n entitled to by tho law of inheritance, had 
there been such a dood. Mooad Mulmck v, Bklat 
Mullick 9 W. B, 886 

6 . Possession- 

Proof of the title and possession— Suit for injunction 
— Hindu law, KC,n Hindu, died in March 1864,. 
poBsesBod among certain other property, of a house, 
and leaving three sons, B, B, and T, Ho also left 
a will, of which he appointed B executor, and 
declaim that “ the whole of my estate, both real 
and personal, and tho existing shop, you, B, are 
the proprietor of tho whole.” B was directed ta 
furnish the expenses of tho houstthold and carry 
on the shop, and pay for religious observances, 
etc. The testator then left legacies to his daughters 
and others, but mode no mention of his sons B 
and T, B applied for probate of the will, and a 
caveat was entered by B, but the opposition was 
withdrawn on a compromise, and the will was 
proved; tho compromise, however, was never 
eariied out. In August 1866 B died, leaving a 



. ( 124G8 ) 


DIGEST OV OASES. 


( 12454 ) 


TITLli— eontf. 

2. mSCELLANEODS GASES-ooiil4. 
ton, M, and hia two biothon, B and T, aurviving 
him, and having made a will appointing T ezoontor, 
and giving him the power of dealing with all the 
property. T applied for probate, but waa oppoaed 
oy M / but on 23rd filay 1807 probate waa granted. 
On 26th March 1807 B and T mortgaged a two- 
thirda diare in the houao to the defendant^ and, on 
default in payment of the mortgage-debt, the 
defendant omined a decree for payment or aale 
on 0th January 1868. On 17th Auguat 1807 T 
mortgaged the whole houae to the plaintifia to 
aecure payment of money borrowed to oany out 
A*t wiU. The plaintifia obtained a decree for 
foredoBure on 16th July 1809, and aubae^ently 
a decree for poHaeaaion. In a auit brought by the 
pUintifin in poaHoaaion alleging that the defendant’a 
mortgage and decree throw a cloud on their title, 
and that they would bo injured by the aale, the 
plaint prayed that the defendant might be ro- 
atrained by injunction from proceeding to aale, 
and hia mortgage be brought into Court and oan- 
eelled. Hdd, that, to entitle them to relief,^thoy 
muBt prove their title aa well aa their poaaiwon, 
and, on failure to do ao, the auit muat be diamiaaed. 
Rooflal Khittbt V, Mohindra Nath Roy 

10aii.B.271note 

8. - - Valse deed set up in sup- 

port of rightAiloleim. A party is. not precluded 
from succeeding upon a title establiahed bv a 
genuine deed, bocauao he seta up a falae deed 
which, if treated aa a conveyance and not as a 
mere confirmation, may be inconaiatent with 
that title. Pattabhiramub e. Vbncatabow 
Naickin • 7 R Ii. B, F, 0. 186: 16 W. B. 86 

18 Hoo. I. A. 600 

7 . Transflar of property— 

Bdinquithmtma of dar~mokwrari 

for cofiveyance. \Vhere a dar-mokurari haa been 
granted and then relinquidied for valuable conai- 
dmtkm to the granton, no formal reconveyance 
ia necesaary to revest the title in the latter. Imax- 
BAHDX BbQUM V. KUHLSSWAUl PSBSHAD 

I.L.B.14 0alo.lOa. L. B. 18 1. A. 160 

8. — Suit for lAud'-Spect/fe Bdief 

Ad (/ ^ 1S77], a. P-dttfi for land, baaed on fitfe— 

' Claim of title set up in defence^uit treated by 
Court partly aa aummary auit for pomaahn under 
a. 9 and pmrUy aa a auit baaed on titto~-Bighia oi 
partiea to have quadion of tide irted and deoidedr-- 
Pradiee, Plaintiff sued to eject defendants from 
certain land, olaiming title to it purehaae, and 
alleging that ho had Men forcibly diapoaaeaaed 
defentota The defendants demod both plaint- 
iff’s title and poaseasion, and aet up title in them- 
selves and uleg^ that they had long been in 
posaeaaion. Tho^iatriot Judge found that plaint- 
iff hod failed to prove a ma by purdhaae, but 
had diown that he had been diapoaed otherwiae 
than by due oonne of law, by defendants, within 
aiz months prior to the institution of the auih He 
ooiuridand that a 9 of the Spedflo Belief Act 
applied, and declared i^tiff entitled to poases- 
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aion, but dismissed the suit in ao far as it claimed 
to ^ve plaintiff's title established. Hdd, that, 
inasmuch aa the suit had not been brought under 
the special provisions of the Spedflo Belief Act, 
but was basM on plaintiff's superior title, a claim 
to title being also set up iu dofance, the issue 
oonoernine title should have been tried. The suit 
ou^t to Mve been treated partly aa a suit.undw 
a 9 and partly aa based on plaintifi'a title. Bam 
Barak Bai v. Beodihtd Joti, /. L. B, 15 AU, 584, 
not followed. Ramsami Ckitti v, Pasahah 
CHiTn(1901) . I. L. B. 86 Mad. 448 

9. Oooupanoy righta— Limtfafiba 

Ad {XV of 1877), Sek. II, Art. 189--Clam for 
more than Uodve yeara by tenania from year to year 
of permanani oeoupaney righia, to knowledge of 
landlordF^DelernUnaiion of leaae. A person who 
has lawful^ oome into posaeaaion of land as tenant 
from year to year for a term of yearn, or as mort- 
gagee, cannot, by setting up, during the oontinuanoe 
of such relation, any title adverse to that of the 
landlord or mortgagor, as the ease may be, incon- 
sistent with the reu bgal relation between thenb— 
and that however notoriously and to the know- 
ledge of the other partjr— acquire, by the opera- 
tion of the law of limitation, titb aa owner, or any 
other title inoonautent with that under whidi lie 
was let into posaoBsion. In the case of a mort- 
gage, the title of the mortgagor will be extinguished 
only at the expiration of the period preaoriDed for 
the redemption of the mortgage, and, in the esse 
of a lease, the landbrd’s title can be extinguished 
only at the expintion of the period presonbed hj 
Art, 139 of Sch. II to the Limitation Aot, and under 
that^artiole such period will oommenoe to run 
only when the tenancy ia determined. Sishamiu 
Shxttati V. CoiGXAYA Hmadi (1902) 

I. LB, 86 Had. 607 

10. Tiled hut-lVa- 

aideney 8maB Cauae Courta Ad {XV of 1882), aa. 9, 
19, 28-'^Aikuihimanit~~CalouUa Small Cauae Court, 
furiadidion of—InjuneHon^ivil Proeedure Code 
{Ad XIV of 1882), aa. 278 to 283. The Odcutta 
Small Cause Court has jurisdiction to try the 
question of title in tiled-hut oases, and in exeouting 
a decree of another Court transferred to it has the 
same power aa it poasesaes in regard to its own 
decieea All questions arising in execution of a 
decree under a 28 of the Pkesidmif^ Small Osnse 
Courts Aot can be decided by the Small Osnse 
Court Deno Nath BaUdtydl v. Buffer Chandar 
Bundy, /. L. B. 26 Calc. 778, and Dsao Noth 
Batdbyal v. Audhar Chundar Sett, 4 0. W> N. i70$ 
referred to. Guvafutty Boy AoaswaxJiA «. 
Thakubdyi TsASUBAjn (190^ 

LLB. 840810.888 
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Ikme€*9 power of dUenation to preveM gift devolving 
on htuband, Tho question in inis case was whether 
the appellant or tne resTOndent was entitled by 
inheritance to a village ue subject of a gift said 
to have been oiaUy nuule by a predecessor in title 
of the respondent to his daughter on her marriage 
to the appellant in 1868» for possession of which 
the respondent sued. Her case was that the gift 
was subject to the condition that on the death of 
the donee without issue (winch event had occurred) 
the village should revert to tho donor and his heirs : 
and she relied on an ekramama executed by tho 
donor in 1883, when the donee was separated 
from tho appellant and was an inmato of her 
father’s house, by which deed the alleged condi- 
tion of the gift was recited and confirmed. Tho 
defence set up by tho appellant was that the village 
had been given to him at the marriage for the 
benefit of himself and his wife, or, in tho alterna- 


tive, that if it was given to his wife, he took it as her 
heir. The Subonlinate Judge found on tho evi- 
dence that the appellant and respondent both 
failed to prove anv condition attached to the gift, 
but that, inasmuch as it was common ground that 
there was a gift to the daughter, it must be pre- 
sumed to have been an absolute gift, and the 
appellant was entitled as her heir. HM, by the 
Judicial Committee, that tho High Court was 
right in reversing that decision, because, if tho 
gift of the village were absolute in favour of tho 
daughter, she 1^ on the evidence in the case, 
by the subsequent deed of 1883, agreed it should 
St her death revert to her father and his heirs. 
Sham Shivxndab Saui e. Jamki Koib (1908) 
LL.B.86Calo.811 


See Exscution ov Dxcrxm— Mods os 

ExsCUnoH— -POSSSSSTOK. 

I. L. Bell Bom. 486 

See VsNDOB and PuBcnASss— T itle. 

I. L. B, 16 Bom. 667 

— delivery oft for epeoiflo purpose 

See Attobnby and Clisnt. 

16B.I«.B.Ap.l6 

— deposit of— 

Su Dsrosir os TiruD-DsiDa 

See Insolvency— V oLUNTABT Convey- 
ances AND oiHSB Assignments by 
Debtob . . 0 B. L. B. 701 

I. L.B.19Aa7e 

II. B.28L A.106 
See Mobtoaoob and Mobtgaose. 

I. la B. 88 Bom. 1 
dee Negotiable Instbttments Act, a 13 . 

I.L.&17Ked.86 

— possesBlon ol^ 

See Abbitbation— Awabds— C oNSTBvo- 
®K)n and Esssot os. 

LL.&88 0610.788 


poBsesBlon of--eosAl. 

See Evidence— Civil Cases— Mode os 

DEALING WITII EVIDENCE. 

2W.B.P.0.1 
8 Moo. I. A. 407 

See Rbqistbation Act, 1877, a 60. 

I.L.B. 18 Bom. 444 

production of— 

See Inspection or Documentb 

6 Bom. 0. 0. 162 
I. li. B. 10 Calc. 808 

See Onus os Pkoos — ^Declauation os 
Title 0 B. L. B. 144 

dee Title— Evidence and Puoos os 
Title— Generally 

6 B. L. B. 144 
19 W. B. 162 

— reAisal to produce- 

dee Right os Way. 

I. la B. 16 AIL 270 
suit to recover— 

See Jurisdiction— Suits sob Land- 
General CASEa 

I.L.B.4Gala822 

See Limitation Act, 1877, Sch. II, Abt. 
40 . I.L.B.16Mad.l67 

•PITIiBB OF HONOUB. 

See Plaint— Form and Contents os 
Plaint— Defend ANTa 

12 B.Ia B. 448; 446 note 


TODA GIBA8 AIiLOWANOB ACT (BOM. 
ACT VII OF 1887). 

- B. 6— Toda Qiraa allowance — Attache 
mewl and sale of in execution of o decree — Money 
likely to become due," inlerpreUUion of— How far 
can the allowance he attached and eM, The 
plaintiff, who held a monoy-decreo against the 
defendant, applied for its execution by sale of the 
toda girae allowance which the latter was entitled 
to receive periodically from tho Mamlatdar’s 
Kacheri. The specific praver in the application 
was the attachment and salo of the allow- 
ance which was to become payabto to 
defendant during tho twenty years follomng tto 
application. Tto lower Courts held that tho 
defendant’s life interest in tho todo pirw allowance 
computed at its valuation for twenty years, could 
be attached and sold in execution of the dome. 
MMm reversing tho order, that it is clear 
from tho langua^ of s. 6 ^ igSJf 
Allowance Act (Bombay Act VII of 1887) tot It 
is not the life interest of tho judgmmt-debtOT 
[n a toda girae allowance, but somet^g short 
if it that is altowed by the Act tto be 
attached. Tho woi^ money likeW 
lue” in 8. 6 of the Act must TmtncM 
jo the case where, for instance, during the life- 
line of the judgment-debtor, a sum of money 

18 A 


VOlk V 
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TODA OIRAB ALLOWAITOB ACT (BOIC. 
ACT VIZ OF 1887) eoiicIA 

■ — 5 . B^emicUL 

ia direotod by the Collector to bo paid to 
him on account of a toda pros allowance not 
immediately but on a date subwquont to the date 
of the order of direction, and the judgment- 
debtor dies before that date ; and to other cases 
of a similar character. Under what circumstances 
money is likely to become duo on account of a 
ioda giraa allowance is a question which cannot 
be answered exhaustiydy and must depend on the 
facts of each case as it arises. Amarsavo v. 
Jbtealal (1000) . . I. Ik B. 88 Born. 268 

TODA GIRAB HAQ. 

See DunjBS. 

8 Bom. 868 :2nd Ed. 889 
7 Bom. A. 0. 60 

See Limitation Aot, 1877, Hoa. II, Asr 
144— Immovbablb Pbopbrtt. 

18 B. L. E. 864 
Ii.B.11. A.84 

Su Pensions Act, 1871, ss. 3 and A 

I. li. B. 1 Bom. 808 
LLi.B.4Bom.448 
I. L. B. 6 Bom. 408 
IkB.81. A.77 
Su Pensions Act, 1871, s. 11. 

Z.L.B.4Bom.488 

TODDY. 

Su Bombay Abkabi Act, 1878, ss. 3, 14, 
AND 24 . . I. Ik iL 6 Bom. 888 

L L. B. 8 Bom. 488 
I. Ik B. 18 Bom. 488 

Su Bombay Reyenue Jubisdiction Act, 
1870 . L Ik B. 8 Bom. 468 


TOLL8. 


Su Settlement— Construction. 

L L. B. 17 Oalo. 468 

— lease of— 

Su BombayTollb Act, a 7. 

I. Ik B. 80 Bom. 608 

— non-liability to— 

Su Madras Local Boards Aon, s. 87. 

I. Ik B. 80 Xad. 18 

-reoowery of dues under lease of— 

Su Madras Dutriot Munioipautibs 
Aot, a 868 . L L. B. 86 475 

— suit for, paid in ezoess— 

Su Bengal Act IX or 1871, a 27. 

I. Ik B. 16 Gala 868 


— TT l«iseeof tolle— Act F//Jf 

« of Aot vm of 186L 

tts siaf Isr qf Banka Bibari Okosi 

E B. Ik & A. Or. 17 ; 11 W. B. s 


TO T i T iB coacMi 

8. Illegal oolleotion of tolla— 

— Ad VIII 0 / ISSU e. d—PMic road. To justify 
a oonyiction under a 6, Aot VIII of 1851, for ill^al 
collection of a toll on a public road, it was necessary 
that the road should be a public road within the 
moaning of a 2 of the aot In re Marendra- 
NARAiN Singh . 6 W. B. Or. 48 

8b Illegal demand of toU— 

— Ad VIII ol 186L s. d-^ummary ofimu. 
Charge of an illegal demand of toll under Act Vni 
of 1861, a 6, ought not to bo dealt with summarily 
under Ch. XVllI of the Criminal Procedure Code^ 
1872. The power of levying tolls under Act VIII 
of 1861 is vested in the Lieutenant-Governor 
of Bengal, and is restricted to levying lolls only 
at the toll-bar : the establishment of a toll must bo 
by some distinct resolution of the Covemmont, 
notified in some way or other by the Oovomment. 
The word ** extortionately'* in a 0 of Aot VlII 
of 1851 M not used in the same sense as it is used 
in the Penal Code, but as meaning an unlawful 
demand of toll acomiianied by pressure^ the 
pressure in this case being the oxoreiso of the 
powers indicated in a 3 ot the Act by seising the 
complainant's horses and carts and detaining them 
until the toll was paid. Utiom Ghunder 
Gangooly a IsBiTB Chcnder Mookbrjbe 

88W.B.Cr.76 

4. Dlsputifi con- 

oernlng tho right to oolleot market-tolls 
and not the poBBeeslon of the market land--* 
Poueaaion under ehramama a» ageni of co-sAorer /or 
edledion of kUa and division of profUs^uriadktion 
of MagistraU — Criminal Procedure Code (Ad V of 
1898), s. 146. S. 146 of the Criminal l^cednie 
Code does not apply to a dispute relating to the 
rights of oo-shares to collect toUa in proportioa 
to their mpective diares in a hot and not to the 
possession of the Aof itself. Where one of two oo- 
sharars was entitled under an ekramama to 
oolloct the tolls of tho whole market and to 
divide the profits with tho other 00 -diaim at the 
end of the year, and the lessee of the latter attempt- 
ed to oolliMst his lessor's diaio independently 
Hdd, that the Magistrate had no jurisdiction to 
take proceedings under s. 146 in such a case. 
A Mi^tiate cannot under the section det^ 
mine Uie method by which the possession of tlw 
parties is to bo exercised or the ammoy by 
the party in possossion is to oolfoot the profits 
of land. NriUa Oopdl Singh v. Ohaadi Okaron 
Singh, 10 0. W. N. 1088, followed. Sri Mote 
Thahir v. Narsing Mohan Thahir, I. L. B. 2f 
Cafo 269, distingniahed. Taru^ Bibu 
Asamvddi Bepari, 4 0. If. N. 426, 

Akaloo Chandra Dae «l Mohish Lal (19W 

.L Ik Bb 80 Oalo. 886 

TOPOOBAFBIOAIi BUBVBY XAF. 

Xbikiibt 

(/ cf ISrS), «. U-^opogn^llied 

fa — *1; 

PrenmiiMM ttfa Mtnw or. UHituI 
diupsii^vm^ land-^^Daty of (hui tO 4fn8, 
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TOFOaBAPHICAL BUBVEY MAP- 

iottfMbiiff uAeiietmlefice %n8ugioiaU---Seetmd appeal 
-‘dvU Prouiure Code {Act XIV of 1882 ), «. 584 
^Errof of law.. Whon the question was in 
which of two adjoining villages— the boundary 
lino between which admitMly corresponded 
with the boundary line between two pergunnahs 
—the land in dispute was included IfeM, that 
a Topographical Survey map of 1809, in which 
the bounduy line between the two pergunnahs 
WHS given, was admissible in evidence under 
s, 30 of the Evidence AcU Whon porgunnah 
boundaries are found entered in such map the pre- 
sumption is that they wore so entered in pursuance 
uf instructions received. S. 30 of the Evidence 
Act does not require that the authority under 
which a map is prepared must bo authority given 
by Statute. Amuming that TopographiearSiirvey 
maps were not prepared for revenue purposes 
they are official documents prepared by com- 
fjctcnt persons and with such pubUcity and notice 
to persons interested as to bo admissible and 
valuable evidence of the state of things at the 
time they were made. They are not conclusive 
and may be shown to be wrong, but in the absence 
uf evidence to the contrary, they may be properly 
judicially receivod in evidence as correct when 
made. Jagadinira Nath JRoy v. Seeretary of State 
far India, 7 C. W. N. 193 ; /. L. R. 30 Calc. 291, 
referred to. In cases of boundary disputes^ the 
fact that no satisfactory evidence as to possession 
is obtainable does not relievo the Court of the 
duty of settling the boundary line on the evidence 
liflfuro him. Lakhi Narain Jayadav v. Jada Noth 
Iko, 7. L. R. 21 Calc. 504 foUowocL Held, on 
racond appeal, that in tho absence of better evidence 
the lower Appellate Court erred in law in not 
aci'opting a Topographical Survey map as evidence 
of possession at the time the map was made. 
GajhooDamos SiNOH v.KotwokJaoatpat.Sinoh 
(1906) UO.W.B.SSO 

TOBT. 

See Damages— Mbasuab and Assessment 
OF Damages — Tobts. 

See Damages— Suits fob Damages— 
Toets. 

See Enceoagument. 

I. li. B. 17 Mad. 808 

See Limitation L Ii. B. 80 Galo. 141 

See MuroB^-CusTODY of Minors. 

LL.B. S6 Bom. 874 

See MnroB— Liability fob Tobts. 

8M. W.191 

See SoiBiiTEB . 1. L. B. 80 Colo. 1081 

See Sun 1. L. B. 81 Oolo. 889 

— action' framed in— 

See MmoBr— Lubeuty of Minob on» 

abb BiGBT 10 BEFOBCB, OONTBAOTS. 

L la B. 84 Oolo. 980 


TOBT— eonlA 


notion framed in— confA 


See Right of Suit— Survival of Right. 

L L. B. 18 Bohl 877 

See Wrongful Distraint. 

I. If. B. 85 Oalo.886 
1. — Tort, com- 

mitted by Government Offloiol — (hvemment, 
liability of — Principal and aganl- •Act X VIII of 1850 
— Second appeal^ ail of Small Caasc Court nofare— 
SmaU Cause Courts Act {IX of ISS7), Seh. II. 
Exca. 2 and d- -Civil Procedure Code {Act XlV 
of 1882), a. 586. A suit brought to recover moneys 
alleged to have been wrongly made over by a 
Magistrate purporting to act under tho provisions 
of s. 517 of the Criminal Procedure Code, docs 
not fall within tho sooond or the third exception 
to tho second schedule of tho Provincial Small 
Cause Courts Act. When tho amount claimed 
fell short of R50(), a second appiuil was barred 
under s. 686 of tho Civil Procedure Code. ^ In 
oases of torts committed by Government officials, 
the person to be sued is the person, who has ac- 
tually done the alleged wrongful act, and he 
may or may not have a statutory or other defence . 
Where tho act complained of was done by a Govern - 
mont official occupying such a position that for all 
practice purposes the Government had no contro 1 
over him and the Government did not caiiso 
or authorise or adopt such act and gained no profit 
from it, tho Government cannot be made liable, 
Hari Rhanji v. The Secreitiry of Stale for India, 
1. L. R. 4 Mad. 344; NMn Chawler Dey v. The 
Secretary of State for India, I. L. R. 1 Calc, 11. 
referred to. Moti Lal Ouuse v. Sruuetaby 
OF State fob India (1905) • 9 C. W. N, 496 

a, Wrongful acts of Bervanta, 

liability for— Torf— ilfa#fcr awl aervanl^ 
Maliciaae prosecution— Damages for — Implied 

authority in the servants ^Acting in Mader'e 
interest — Zemindar and Nnib. Tlio defendant 
No 1 who was a peon under defendant 
No! 2 ! tho Naib of dofondmit No. 3 prosecuted 
the plaintiff in the Criminal Court, but the plaint- 
iff was found not guilty and aequitteiL In 
a suit subsequently brought by tho plaintiff 
against tho defendants Nos. 1, 2, 3 to recover 
images for malicious prosecution, it was founa 
that the prosecution of the plaintiff was storted by 
tiio drfendant No. 1 under the ordew of tho de- 
fondant No. 2 in tho interest of and for tho benefit 
of defendant No. 3 and that all tho exiicnsos m 
the proMoutfon of tho oriminol eiwe w"™ 
by the estate of tho defendant No. ;— //«W, that 
dofondMt No. 3 to answerable *“' **•“ 
acta of hto seryante, defendants Noa 1 and ^ anil 

is liaUo to pay damages to the plomtiff, it being 

clear that there was an implieil anthority m tho 
S dSfendant No. 2. under whoso oMors tho 
StodStNo. 1 was «.«.«, in jtjf ' ^ 
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TOBT— eoalA 

8L - - Bouse-Maroli 

by i«n«- 

dicfton— AniM Act {XI of 1878)9 s. 25— Amu, 
ioareh for — Orounda of hdief 9 nearding of — Coda of 
Criminal Proceduro ( V of 1898), oa, 94, 106 and 166 
— MagialraU aa ** Cowl * — /litffctM OffMra^ Pro- 
taaUmAci{XVIIl of 1860), a. l^AeU, judicial 
or eoaetUiva^Malieo-^Bond fidea--Damagaa 9 avb- 
alaniialtViemphiy or nominal. Unless a Magistrate 
can justify his acts as having been done under 
the authority of law, ho is liable in an action of 
trespass for acts done by him to the persons 
or prop^y of others. If a Magistrate seeks to 
justify his acts under the provisions of a Statute, 
he must bring himself striotly within the words 
thereof. When a Magistrate holds a search of 
a house without first recording the grounds of his 
belief that the owner thereof has in his possession 
any arms, etc., for an unlawful purpose and that 
such owner cannot be left in possession of such 
arms, etc., without danger to public peace in the 
way provided for in s. 26 of the Indiw Arms Act 
(XI of 1878) he cannot justify the search under 
that Act. If there are no proceedings pending 
« before him, a Magistrate cannot be said to be aot- 
^ aa a ** Court ** within the meaning of s. 94 
of the Code of Criminal Procedure (Act V of 1808), 
and cannot, therefore, direct a search to be ma^ 
in his presence pursuant to s. 106 of that Code. 

. S. 166 ^ the Code of Criminal Procedure (Act V of 
1808) does not authorise a soardi for the purpose 
of discovering arms generally, A Magistrate when 
he is conducting a search for the discovery of arms, 
cannot bo held to bo ** acting judicially ’’within 
the moaning of the Judicial Officera' Protection 
Act (XVlll of 1860). The bond fidea of a Magistrate 
In conducting a search does not rdease him from 
' the obligations the law casts upon him: while, 
having regard to his bond fidea his conduct may 
not be such that the dama^ to be awarded tor 
^ trespass diould be exemplary, yet they ought 
' to be substantial and not purely nominal. 

Bbajxndra Kisobe Roy CnAODHUBY v. Clarkb 
, (1008) 12G. W.B.873;I.Ii.B.86Calo.488 

[But SCO the judgment of the F^ivy Council, on 
9peal, in Clarke v. Bbajbndba Kishobi Roy 
^-C&OWDKUBY. . Lli.B.89 Oalo. 868] 

4. Ixtjury by dogs at a public 

reoreation.groiind--Torl--i>og« UMy to bite 
mthoul provoealion---Liabilitit of Owner of Doga-^ 
det'enter. The defendant’s dogt which to the 
knowledge of hia servant having the cluurge of 
such dojn were likely to bite peo^e without 
provocation, were talmn Inr such servant to a 
public recreation-ground. The jdaintiff, a child 
oi seven years of age, became frightened at ^e 
dogs and cried whereupon the doga attacked and 
b-t him severely v^Hdd, that the defendant was 
liable in damages to the plaintiff. Bamca v. Ludk, 
Dd,, 23 T, L. B. 389, distingnkAied. Pbakask 
Kpxab Muxbbji V. Habyby (1000) 

1. Zi. B. 80 Oalo. 1081 
18 O. W.Zr.ll88 


TOBT— concU. 

8. Kalloioue pro* 

oeoution-nAmottnt of damagea— ffecoml AppedL 
In a suit for damages for malioiouB proseoutiDa 
the question of the amount of damages is a question 
of fact and it ia not open to the High Court to inter- 
fere in second appeal upon such a question. 
Bane Madhab Chatterjee v. Bhola NathBanerju, 
10 W, B, 164, and Jageawar Sarma v. Dina Bam 
Surma, 3 C. L, J, 340, referred to. Dhumak 
V, Syxd Abdullah Kuak (1000) 

I. IaB. 81 AIL 888 

6. Treapaes on person— Tort- 

Treapaaa^PoUu officer^Maatar and aervani^Loao 
of aerviee. If a j^lico officer, in order to arrest 
suspected persons, enters into a building, his 
action would bo primd facie justifiable. In order 
to an action for trespass to thepenmn 

of a servant, it must be shown that the plaintiff was, 
by reason of defendant's conduct, deprived of the 
benefit of the servant's service. Bbajbndba 
Ktssorb Roy Chowduuri v, M. A. Lutebman 
(1000) .18 0.W.N.486 


TOBT-FBABOBS. 

See Contbibutiok, Suit roBr-JoiNT 
Wbono-dobbs. 

See Rxs Judicata— -Pabtibs—Sahx 
PaBTIBS OB THXIB RXFBXSBNTATIVES. 

I. L. B. 14 Bom. 408 

TOBTUB3B, 

See Abbtmbky— Tobtubil „ „ _ . 

7 W.B.Cr.8 
81W.B.Or.U 

See Police OrrxcBB . 7 W. B. Or. 8 


TOTAL LOSS. 


See INSUBANCB— MaBINB INSUBANOL 
0 B. Ik B. 818 * 7 B. Ifc B. W 
8 Bonn A. 0.1 

Bourke 0. 0. 17. 282 


TOUT. 

See Laaa Pbactihoctb.* 
s. 30 . .8 O. ^ Si 

I. Ik B. 86 Had. OW 

18 aw. Sr. 8«b.848not» 

TOWAOB, LMW BOB 

See Bowombt Bonn . 0 B. 1. B. — ’ 

TOWAOB OONVBAOT. 

0«Ao*iokwbm. 

TOWTHO, BULBS BOB. 
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T0WN-DTTFIBS» BOMBAY. 

^-Aot XIZ of 1844-Sttil to 

levy a 109 on eoUon and eotkm suds purchasoi 
I'n, and exported from, Bnachr-Cess iUegaln^ 
Agsney^TrusL The plaintiff, manager and part 
proprietor of a Vallabhaoham temple at Broach, 
Biiod the defendant to eBtabUBh the right of the 
temple to levy a cew on cotton and cotton need 
purchased in Broach and exported from it The 
defendant denied the plaintiff's right and con- 
tended {inter alia) that even if the right existed 
until 1844, it was then abolished by Act XIX 
of that year, which “ enacted that from the first 
day of October 1844 all town duties, kusubviras 
mohtarphas, baluti taxes, and cesses of every 
kind on trades and professions, under whatsoever 
name, levied within the Presidency of Bombay, 
and not forming a part of the land revenue, shall 
bo abolished.” Held, that Act XTX of 1844 
applied to the cess claimed by the plaintiff. The 
expression “cesses of every kind” included the 
cess on cotton and cotton seeds, and absolutely 
put an end to the right, if any existed, of the 
Government or of any private individual of levying 
the same. Held, also, that the suit could not 
rtigarded as a suit for money had and received by 
the defendant to the plaintiff’s use, or as one to 
recover money reeoivM hy the defendant as trustee 
or agent. Gosvami Shbi Pubushotamji Maharaj 
tv HuBB XL.B.8B01I1.898 

TBADB. 

— oontraot in restraint of— 

8u CJoNTBAOT Act (IX or 1872), s. 27. 

TR ADE-DE8CBIFTIOM. 

Su COLLECTOB OF CUSTOMS, FOWBB OF. 


TRADE liIBBL. 

8u Libel 

TRADE MABK. 

8u Atfbal 


L li. B. 84 Gale. §11 
I. L. B. 86 Gale. 807 


of 


8u Causb or action. 10 G. W. ». 107 

^ee Criminal Pbocbdubb Com, 

239 . I.L.B.88Bom.448 

8ee Damaobs— Mbasuri and Assbss- 
ment (fr I>amaobs— Tobm. 

l.Ii.B.10 Bom. 617 

Aee Injunction— Special Casb^Tbade 
Habe . . . 

8B.XhB.Ap.4 

Tt^nntimt to rMtnlB OM 

t*ad.']nnks— . of . 


Th. from 187*, importod, ^ rold rt 

srtide de^bed as 74 lb grey shfethm wd 
. mwlna u follow, t “In ft. rontro of i»«» 
of (doth a stamp in Una oolonr of a tu^ m s 
star, with the words * trade mark underneath 


TBADB MABK-eoahf. 
in a semi-oiroular form, is the name ’Fleming, 
Galbraith k Co., Manchester,’ and under this the 
number 39 within a star, and at the bottom of 
each piece the number 2008.” In 1877 the plaint- 
iffs discovered that the defendants were importing 
from the same manufacturers, and selling cloth m 
a similar quality marked as follows : “ A stamp in 
blue colour of a rose in a square ; underneath are 
the words 'Ralli and Mavrojani’ arranged in a 
semi-oiroular form, and under this the number 
39 in a star, and at the bottom the number 2008.*’ 

On the facts of the case the lower Court (Mack- 
PHBRSON, J.) granted an interim injunction to 
restrain the defendants from so marking their eloth, 
on 'the ground that it was a colourable imitation 
of the plaintiffs' mark and calculated to mislead 
the public; and on appeal the Court (Gakth, 
C,J., and Markby, J.) upheld that decision so 
far as to eontiniio the injunction. Held per 
Garth, CJ., that if the imitation of the plaintiffs’ 
marks generally, or the use of the number 2008 
in particular, would bo ealculatod to deceive 
or mislead the public, the defendants ought 
to be restrained from such use or imitation. 
Under the circumstances, the use of their marks 
by the defendants would bo caleiilatod to doooivo 
the public into the belief that they wore pur- 
chasing goods imported by the plaintiffs. Per 
Markby, J. — ’llio number 2008 was not part of the 
plaintiffs* trade mark proper, nor on the evidence 
was it so associated with the plaintiffs’ name 
as to indicate to the publio that the goods bearing 
that number came only from the plaintiffs’ firm 
as importers ; on the evidence it was merely 
a quaHty mark and therefore not oalcnlated to 
mislead the public into the belief that they were 
purchasing the plaintiffs’ goods, while in fact 
they were purchasing those imported by the 
defendants. Semble : U’hero may bo a right to 
exclusive use of a trade mark by traders who are 
importers only. Kaltj v, ^’^JMINO 

LL. B. 8 Galo. 417 : 3 G. L. B. 98 

2, Bight to use of trade mark 

—/fits*/ trtulers^imilarily of name. No trod^ 
importing goods can lawfully adopt a trade mark 
which it calculated to cause his goods to boar in 
the market the same name as those of a rival 
teader. T*™* ^ ^ ^ 

8 Beetralnlng use of trade 

miik— Eriaefice o/ fraud. The uround upon 
which a person is restrained from using another s 
trade mark is that ho is gaining an advantage 
by the use of a particular trade mark which 
is the property of another. It is not 
to prove intentional fraud, or to 
persons have been actually 
SXmt « the ^rt be. rotirf^. fli. 
nwmUMM ta roch ro wouW b. likely to rotw 
the one mMk to be 

BwihorObaht, SsntH . *HSrdeI85 

BAi*)ra*Co.fcKiiw>M*0o. j 
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TBADB MABK-eonlA 

4, FoBBesBion and UBe of trade 

mark — Umt m /oreijra mairkd — Ahandannunl — 
Ksloppd hy conduct. Such poBBCBBion and use 
of a trade mark in one market as to constitute a 
fig^t in it establishes in the owner thereof an 
ezduiive right to that trade mark in other markets, 
althou^ the owner may not have used it in such 
markets. To constitute a mark, a trade mark, 
it mast have been adopted as a i^mbol 
dovisod to distinguish a particular class of goods 
as the goods of that class manufactured or sel^ted 
by a psmculsr manufacturer or merchant. Where 
the plaintiffs by their conduct let the defendant 
to believe that they claimed no right to a certain 
trade mark, and that it was open to the defendant 
to adopt it as his own, and the defendant did adopt 
It^ and by bis industry secured a wide popularity 
for it In the Indian market : — //eld, that the plaint- 
iffs were estopped from denying the defendant’s 
right to use the trado mark in the Indian market. 
Lavbbgne V. Hoofrb . 1. Ii. R 8 Mad. 140 

6. — Bight of ezoluBlwe uaer— 

Infringemeni — Combination of nutneralo aa a trade 
marh^Injunelion. The question of the right to 
the exclusive user of a trade mark or trade 
number is largely, if not entirely, a question of 
fact^ and the question whether it exists in any 
riven case must depend upon whether the evi- 
dracB in that case is sufficient to show such an 
asBodation or connection between the mark or the 
number and the firm which uses it as to indicate 
Ifie ordinaiy purchasers in the market that the 
goods are the goods of that particular firm. To show 
that a porUcuTar trade’niimbor has acquired a repu- 
tation in the market, and that purchasers buy the 
goods that number and not from an examination 
of the nature or quality of the cbth is not sufficient 
to establish the right of exclusivo user of that num- 
ber. There must be such an association between 
the number and the firm’s name as to indicate in 
the understanding of the public that the goods 
bearing that number came from that particular 
« ''^firm. The right of exclusive user of a name or a 
• number as a trade mark is notion absolute and 
- 'unqualified right which would entitle the 
owner to prevent another person from using it 
under all circumstances. It is only when the use 
of that name or number deceives or is reasonably 
like^jT to deceive the public that it can be interfered 
with or prevented. There must be a reasonable 
probability of purchasers being deceived; it is 
not enough to show a mere possibility of deception. 
Bablow V, GoBiHDiUK . i. Ifc B. 84 Oslo. 864 

1 O. W. M. 881 

OfRonoe of UBing fialBe or 

ooonterfisit trade mark— Psooi Code {Act XLV 
of IS40]» 98, 482^ 48(t^Proieeuiion after one year 
from fret diaeovery of offeneo^Limitation^Mer* 
dmdiH Mafia Act (IV of 1889)f a, 15, A 
•omplainant havings in 1803, discovert that goods 
wore being sold marked vdth what was alleged 
to be a counterfeit trade mark, called upon the 
penonB so selling to discontinue ike use of the said 
alleged countermit tnde mark and to render an 
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account of sales. The right to proceed further 
was reserved, but no action was uien taken. In 
1898» upon its being ascertained that the same 
trademark was being used, a prosecution was 
commenced, //dkf, tlmt^ inasmuw as the com- 
plainant had not shown that he believed the use 
of the alleged counterfeit trade mark had been 
disrontinu^ after his first discovery and com- 
plaint in 1803, the prosecution was time-barred 
under a. 15 of the Indian Merchandise Marks 
Actk 1880 ; and that the complainant must enforce 
his remedy by civil process. RuppuTiL v, Pounu- 
SAMi Tivam . I. Li Bi 88 Mad. 4AB 

7. Belling books with ooiintev- 

feit property mark— Penri Code (Act XLV of 
1860), a, 486~~Qooda — Indian Merchandiae Maria 
Act (IV of 1889). Books arc the subject of 
patre, and are goods within the meaning of s. 
VI 2, (4), of the Indian Merohandise Marks Act 
(I of 1880) ; therefore, when a person sells books 
with a counterfeit property mark, he rommits 
at offence under s. 486 of the Indian Penri Code* 
Kanai Das Bairaoi v, Radha Sbyam Basack 

I. Li R 86 Gale. 888 
80.W.N.97 

8. - tTaer of and property in 
trade mark — Proof of trade niarly^Inaportaiion 
and aak of oHidea with partioidar maria imjtreaaed 
upon Ihemr-SuDceaaion by me Bank to buaineaa of 
anoUter—^Merehandiae Maria Act (IV of 1889), 
a, S^Penal Code (Act XLV of 1860), aa. 485 and 
486, A mark to a trade mark must be a mark 
used for denoting that the goods are the manu- 
facture or the merchandise of a particular person. 
The mere fact that a Bank imported and sold 
gold bars with a particular mark improssod 
upon them, a mark which was not ori^nally 
theirs, but belonged to a Bank that had ceased 
to exist and whm there was no proof of any 
transfer or assignment of the mepk, or that the 
new Bank succeed the other in the sense either 
that it was a continuation of that Bank under 
another name, or that it succeeded to the business 
or acquired the good-will of that Bank was hdd 
not to be sufficient to establish that the mark 
was the trade mark of the new Bank. Akookool 
Gbubdeu Nuitot V. Quxbn-Emfbi8& 

LL.R87 0alo.776 

Avooxool Chuitdbb Nuhdt vl Expbbbsl 

4 O. W. M. 688 

8. Importer— s/ imynrt^ 

of gooda bearing mainufaeturer*a or proiaeer*a Iw 
marh^-CowIraet by importer for eaduaiva anffty 
of gooda^Fdhe atatemeni in trade mari^-^DmeifBen 
— Fvrienee— AdfBMBMtfo of judgment of Fnreig^ 
Ccurt~~Evidenee Act (I o; 1872), a. 8, d, 4, 
a, 42--Partiea^oindir of IVus^ 

Code (Act XIV of 1882), aa, 27, 81, d2 mdU 
^Practice, The plaints, an importerBiid swT 
of watdies, sued to restnin the defendanti 
importing into and selling in Bombay er owm 
paitM of India watches, limilBr in appearsiiie m 
a certain oIbbb of wniehna imported jod Bou By 
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the plaintiff, and having a trade mark so aimilar 
to m trade ^ mark on the watches imported by 
plaintiff that it waa calculated to deceive purchaacra 
into the belief that auch watcbca were watcbea 
imported and aold by the plaintiff. It waa proved 
that the trade mark on the watches ao imported by 
the plaintiff waa not the trade mark of the plaintiff, 
but that of the manufacturer in Switzerland and 
that the plaintiff waa merely an importer and seller 
of the watches under a contract for exciuaivo 
supply in India. Hdd^ that the plaintiff waa not 
entitled to an injunction. An importer can only 
protect a trade mark representing his own reputa- 
tion and the advantage accruing therefrom, but 
not the trade mark of another, a manufacturer 
or producer. It waa necessary for the plaintiff 
to ^w that tho value of the trade which ho carried 
on was due to the reputation acquired by and attach- 
ing to the trade mark as a guarantee of importation 
by him. and not merely as a guarantee of manufac- 
ture 1^ somebody else, and that therefore tho imita- 
tion of that traao mark waa an infringement of an 
czclusivo right of his own, entitling him to 
ask for protection. This the plaintiff has failed 
to do. It waa contended bv the defendants that 
in no case was the plaintiff entitled to relief, 
inasmuch as by using tho wonls ** Roakopf Patent ’* 
in the trade mark for which he claimed protection 
ho was guilty of deception, tho fact being that 
there waa no patent in existence for the watches 
which boro this trade mark. A certified copy 
of the judgment of a Swiss Court against one 
Ferdinand Schmidt on this point was tonderec] 
in evidence. that the issue as to the use of 

the word ' Patent * could not be ^ocided in this case 
if the trade mark in question was not this plaintiffs 
as the Court could not in this suit decide whether 
Messrs. Schmidt and Companv were or were not 
precluded from using the word ^ Patent * on Boskopf 
watches manufactured by them. Mo decision 
on the point could liavo effect in* a case to which 
Messrs. Schmidt had not been made a party. 
MeM, also, that tho judgment tendered was not 
admissible in evidence. An application was 
made on behalf of the plaintiff to add the manu- 
n^uter as co-plaintiff in the suit. Hdd, that 
the application should be refused. The plaintiff's 
CM was wholly different from that of the manu- 
J^uier. The plaintiff’s cose was that the de- 
fendants had infringed his trade mark as importer, 
|»o exclusive right to which in India had been estab- 
lishcA The manufacturer’s claim would raise 
questions as to his rights to adopt and protect 
it in the oountry of its origin, and oinsoquently 
10 all possible markets in wUch it might be in- 
duced. Ss. 27, 31 and 82 of tho Civil Ftocodnre 
^ (XIV of 1888) did not apply. Hunioir w. 
1>»»(1W0) . . 1. 1:1.86 Bom. 488 

^ Prior me In . Bootluidp- 

wtr hf oumer mi ffcoffend— E^eef on righi 
fe OBeZmee W in BrUiah liOia by a peram other 
tts ewner-^InfringmmiL Plaintiff claimed 
J® have been for mapy years tho sole importer 
m Bombay a^ Madm of nmbidlas bearing* 
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a oertain tn^emark. Defendant had leoently 
eommenced importing and aelling in Madras 
umbrollaa which, plaintiff contended, bote a trade 
mark ao similar as to bo oaloulatod to deceive 
purchaser so as to induce thorn to buy defendant’s 
umbrellas under tho belief that they were buying 
plaintiff’s. He asked for an injunction and 
damogoa Defendant denied that plaintiff had 
been the sole importer of umbrellas baring the 
trade mark in question ; or that ho was tho owner 
or entitled to tho oxclusivo use of that trade mark ; 
or that umbrellas bearing that trade mark had 
come to be known as uinbrellaH imjKirlcHl and 
sold by plaintiff alone. It was contended that 
tho tr^e mark belonged to, and had, simw 1884, 
been used by, a Glasgow firm, who maniifaeturcd 
the umbrellas, and supplied them to defendant 
through another. Defendant denied tho alleged 
similarity of the trade mark, or that purahasitm 
were calculated to bo deceived as alU^Ml, and 
contended that plaintiff could not lawfully use 
or claim it. For the puriwses of the case it was 
assumed that tho trade mark in question had boon 
used by the Gla^w firm before it was used by 
plaintiff in India ; and that it had never lieen used 
by the Glai^w firm in India Ix^foro plaintiff so 
used it. On its being contended that, inasmuch 
as tho trade mark had originally belonged to the 
Gla^gcw firm, it could not Im earofiilly used 
or claimod by plaintiff, notwitstanding that tho 
Glasgow firm had never used it in or imported 
umbrellas bearing it into India, //ekf, that tho 
contention oould not be supfiorUHl, and that Gio 
prior use in Scotland tlid not justify the Scotch 
firm and tho defendant in claiming that plaintiff’f 
user of the trade mark was illegal or otherwise than 
an exclusive user. Ebbahim Currtm v. Esba f . 
Abba Sait (1900) . I. L. B. 24 Mad. 108 

^ 11* Title of a book— Trade dewrip- 

tion — UfMuihorieed publictUion --^Indian Penal Coae 
{Act XLV of mO), M. 478, 4H2—MerclumiiH 
Marks Act {IV of 1889), sa. 4, fi. The com* 
plainant, as a descendant of one Shri CSiandan 
had for many years prepared calendars bearing 
tho name of ** Shri Chandu Panohang ” at Jodhpur 
and had sent each year a copy of such calendar 
to publishers in different parts of India, and from 
the copy so famished these publishers issued and 
published calendars bearing tho name **Shri 
Chandu Panching,”thuB denoting them as calendars 
prepared in Jodhpur by tho descendants of (Jhandu. 
Ike defendant, a publisher in Bomliay, prepared 
a calendar and put the name Shri Chandu Pan- 
ohang” on tho outside, although the calendar 
was not prepared by tho descendants of Shri Chandu. 
The oomplainant thereupon filed an information 
against the defendant, under s. 482 of tho Indian 
Pbnal Code (Act XLV of 1800) and s. 6 of tho 
Merohandiso Marks Act (IV of 1880). HM, (i) 
that tiih defendant had committed no offenoo 
under a 482 of the Indian Penal Code (Act XLV 
of IM), for the title “ Shri Chandu Panohaim” 
did not oome within the definition of “trade 
mark ’* given in a 478 of the 0^ ; and *(ii) that 
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the def(mdaiit*B act did not under a. 0 of the 
MerohendiBO Marka Act (IV of 1880), aa it waa 
not alleged that the defendant'a oalendara differ- 
ed aa to text from the complainant'a oi^were 
oompilod on different principlea; the allec^tion 
waa aim^y that they were unauthorked. Radha 
Kbdhka JosBi V. KisaoNLAL Shbidhab (1901) 

I,I..B,SeBom.S80 


o^ or in oonneotion with, the belting made, aold 
or offered for aalo by them and not manufaetur^ 
by the plaintiffB without clearly diatinguidiing 
Buch belt^ from the plaintiffa* belting. Reddth 
way Y. BafiSam, [1896] A. 0. 189, followed. JoBV 
Smiot V. F. Kbddaway & Co. (1905) 

I.Ii.B.82Ga1o.401 
B. o. 9 O. W. H. 281 


12. Bellinff goods 

marked with a oounterlbit mark— 482, 
44$ of Oke Penal Code, ae amended by the Merchant 
diea Marka Act (Act IV o/ 1889 ae amended by Act 
IX of 189h M. 6 and 7— Applying a fahe trade 
deecription to goods. Held, that a peraonmay to 
adme extent appropriate to hia own use a 
name auggeated hy hia trado, without infringing 
the law relating to trade marka or tra^ de- 
Boriptiona. /feU, also, that the appellanta, who 
sold flah-hooka in boxes similar to the respond- 
enta with a design of one fifdi with its head 
and tail turned up, cannot ho held to have infringed 
the trade mark of the respondents, who also aold 
fish-hooks with the design of two fish crossed 
with their heads and tails turned up. Held, 
Where the public has chosen a name for its own 
use Buoh aa **maeh. marka** (fish mark), that 
fact cannot bo held to prevent other persons from 
apfdying a mark to fidi-hooks, which may bo 
geufl^y known by the some term. Emptoob «. 
Bakaullah Mallik (1904) I. Zi. R 81 Oolo. 411 


18. false or ooun* 

tsrflelt trade mark, use of— Penal Code {Act 
XLV of 1860), SB. 482, 486^Merehandise Marks 
Act (Iv of 1889), s. 6. K, a merohant of Galeutta, 
ordered certain goods from Europe, but refused 
, to take deUveiy of the consignment on its arrival 
in Calcutta. The goods were thereupon sold in 
the market with the labels of the firm of K 
attadied thereto, and wore purchased hy M, 
a dealer in piece goods, if sold the goods 
without removing the labda of E, and was con- 
vieted under a 486 of the Penal Code for selling 
^e goods with a counterfeit trade mark. HM, 
that no offenee was committed by if, either under 
a 482 or a 486 of the Penal Code. Motilal Pbsm- 
sux a Kabhax Lal Bass (1905) 

I. Li B. 82 Cals. 068 


14. Tradename— 

Heumdary signifieaHon-^Name indicating mase- 
/sefsrsr— True deseriptum of aHieU-^Tendency 
to deedne^Infunetion. The words *' Ound Hair 
Belting** had acquired a special or secondary 
aignlfioatlon in the Indian market, meaning that 
the bdthig so called waa of the plaintiffa* exclusive 
mannfaoture ; the defendants began to adl bdting 
made of oai^ hair, designating it as camel hair 
bdting without dearly distinguiahing it from 
the bstting of the plaintiffB ao aa to bo likdy to mis- 
lead ^rohaaeri, into the bdief that it waa the jdaint- 
life * odting endeavouring thus to paaa off thdr goods 
aa the ffaintifla* that the daintiffa were 
eDlMed to an injunction restraining me defendants 
from using the words **0amd Hair** as deaoriptive 


18. User, bonft fide 

dispute as to right of— Otminol proceedings, 
propriety of^Penal Code {Act XLV of 1860) s. 486. 
In a prosecution for counterfeiting a trade mark, 
if the Magutrato is of opinion there is a bond 
/Eds dispute between the parties as to the right 
of user of such mark, he diould not deal with the 
matter oriminslly, but leave it to the complain- 
ant establish the right claimed in a Civil Court. 
Emperor v. BdkaulM Malik. I, L, B. 31 Cole, 411 
referred to, Dowlat Rau v. Emperor (1905) 
I.LB.82 0alo.48 

16. Using a fedse 

trade mark or selling goods with a counterfeit trade 
mark^Indian Penal Code [Act XLV of 1860), ss. 
482 and 486 — Bond fide disputes as to the right 
to use a trade mark^urisdidion of Criminal 
Court. Where the accused had in close proximity 
to the shop of the complainant, opened a shop from 
which he was selling rose-water in bottles which 
were similar to uumo which contained rose- 
water sold by the complainant and the aoonaed 
had applied labels to hia bottles which were similar 
to those used by the complainant, but on dosor 
examination groat differences in the labels were 
discemible »— Held, that the accused was not guilty 
under as. 482 and 486, Indian Penal Code, of using 
a felse trade mark or of selling goods to which 
a counterfeit trado mark waa api^od. When a 
band fide dispute exists between the parties as to 
the ri|^t to use a trade mark, action diould be 
taken before a Civil and not before a Criminal 
Court Dowlat tens v. The King-Emperor, 1. L. 
JR. 32 Cede. 431, referred to and approved. Subja 
Pbosad V. Hahabib Pbobad (1907) 

UO.W.ir.887 

17. Selim* dsslgnB— 

— BilghtB of manufacture— Parinershtp-'Dwio- 
licttbs— Partssr conlinuing the business~-~Bight to 
sue in respect of trade mark. In the year 1892 Jf 
dosignod a label for goods ordered by his firm C J- 
k Co. from J.F. A. k Co., the London manufaturen. 
The label consisted of a youth and girl in fen^ 
dress and goods bearing the label became knoun 
in Bombay and up-country as *Jori MaL* By 
M's request the name of C. J. k Co. was priot^ 
on the Imrder of the label in Persian and Gujam 
oharaoters. In 1897 M*$ partner having retired 
from the firm, M, the lonrih ^aintlH oontiBM 
the buslBeBs of C. J. k Co. with ^ other plshitift 
under the name, style and firm of V. k Co, V^ 
Co. ^cn ordered goods bearing the labsl from 

B.W.A.k Co. fe London iiistniotliig them to plm 
on the border of the label the name of tiielr fins 
V. k Co., in Biq^Uah, PtasienaiidQujemtiriiaisoM 
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In 1898, B. W. A. ft Co. having beoome insolvent, 
the plaintiffs imported goods, without the labd from 
B. ft Co., the defendimts, who had taken up the 
business of B. W. A. ft Co. In 1809, the pbuntiffs 
requested the defendants to arrange, ff possible, 
to send out the goods under the “ Joii Mal^* label. 
In 1900, the defendants, having purchased from 
B. W. A. ft Co. their rights under the label, pro- 
ee^ed to place it on go^s manufactured for and 
sold by them, leaving the border of the label blanl^ 
or inserting on the border their own name, or, by 
special request, the names of the constituent^ 
by whom the goods wero ordered. It was not 
expressly agreed that B. W. A. ft. Co. should not 
supply goods under the label to constituents other 
than the plaintiffs. The lower Court held, tiUer 
o/ia, (i) that tho plaintiffs had lost their right to the 
exclusive user of the label as against tho dofend- 
antB.and (ii) that the plaintiffs were nut entitled to 
the rights, if any, of the firm of C. J. ft Co. 
to the label. On appeal by the plaintiffs : — 
HMi that the plaintiffs have failed to establidi 
an exclusive right to the label. In the 
absence of contract, a seller of goods has no ex- 
clusivo right to a mark, which merely denotes 
goods, which he sells, even though he may have 
designed the mark himself. Such a mark may bo 
a more quality mark indicating the reputation 
of tho goods, irrespective of the reputation of the 
seller. Obviously every trader being entitled, 
if not bound, to state truthfully tho quality of 
the goods ho sells, no one trader can restrain any 
other from exercising that right by a mark truth- 
fully indicating quiuity. For neither of tiio two 
grounds for protection exists in such case. His re- 
putation is not injured and no deception is prac- 
tised on the public. To give an exclusive right 
there must be something further. The mark 
must amount to a representation that tho quality 
is wholly or in part duo to and guaranteed by some 
person^ or persons concerned in or connected with 
tho origin or history of the goods. In such cases 
the public are invited to rely on tho reputation 
of the person denoted, and no other person can, 
^thout their authoritv, make ouch representation. 
It is a question of evmnce in each case, whether 
there is false representation or not JETdtf, also, 
mark, belonging to a firm, would in the 
absence of oxpross provisions to the contrary 
as part of the wtnoi^ip assets, be available for 
pwtner of wat firm, carrying on that business. 
V. JoiiM, L. B. 3 Ch. D. 584, followed. 

v. Honniujee Adarjee (unre- 
distinguished. Vadilal v. Bubditt ft Co. 
(1^5) . LL,B.80Bo]ii.ei 

of 

suit for— /n/fingemefif of trade morl^ 
mitaitm^MoUee-SimaarU^ ealeuUUed 
^ 4eenve ineaiUwue^igtUirant or unwary pureheuere. 
4 made a representation to the GoUeotor of 
thtt^s the trade mark on certain goods 
1^ B was a colourable imitation of the 
inwk on goods manufactived by 0 and 
"Sported fay A. Thereupon the Customs authorities 
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held an inquiry and detained the goods. B brought 
so action for damages against A for slander of 
title. Hddf that in order to enable B to sue* 
oeed he must substantiate (i) that the statement 
to the Collector of Custoins was untrue in fact, 

(ii) that the statement was made maliciously, 

without reasonable and probable cause; 

(iii) that ho suffered special damage thereby, 
^eii, further, that no action for slander of title 
lay against A, inasmuch as the mark on the goods 
imported by B was a colourable imitation of that 
on C*e gooclu. A person has a right to use any 
marks he pleases so long as they are not calculated 
to mislead tho public, and do not infringe any- 
body's trade mark. In order to arrive at a con- 
clusion as to whether a trade mark is a C4jlourable 
imitation of another or not the Court may look 
at tho two marks in (|uestion with its own powers 
of forming an opinion, aceomjianicd by tho evidence 
given in the case. It has to consider whether the 
mark is calculat^Hl to deceive ineoiitious, ignorant 
or unwary purchasers. He Ckrisfuiiwea's Trade 
mark, 3 R, P. C. 54, Johnutm v. Orr Kioing, L. B* 
7 A. C, 219, Singer Manufacturing Company v. 
loog, L. B. 8 C. 15, f(»11r>wcd. Nbmi Chawd 
V. a W. \Valt.ace (1007) . I. L. B. 34 Calo. 496 

19. Mark indicating 

manufadurer — Infringement, cakulnted to deceive 
— Passing o§ goods^lnjuiMion^ Admissibility of 
evidence of intent to deceive^ Tho general principle 
applicable to ** passing off *' is t hat nolxidy has the 
right to represent his goods as the goods of some- 
bray clso. Heddaway v, Banhttm, [1898] A. C, 199» 
followed. In an action for an injunction to re- 
strain the UBO of a trade mark, if tho dcfendant*B 
goods on the face of them and having regard 
to tho surrounding cireiimstaiKH^s sro calculated 
to deceive, evidence to prove tin* intention to 
deceive is inadmissible as >x‘ing unnecessary, 
tho rule being that a man must, bo taken b) have 
intended the roiMonablo anrl natural conso- 
quoncoB of his own acts. Suxlekner v. Apdlli- 
narisCo,, [1897] 1 CK 893, followed. Where a 
trade mark has come to bo ret^ognisod in the mark 
as denoting goods prepared by tho plaintiff, and 
where the defendants have deliberately adopted 
a trade mark identical with that of the plaintiff 
Hdd, that such adoption is calculated to deceive 
and that an injunction should bo granted. London 
Oenaral Ommfius Co. v. LaveJl, [190 J] 1 Ch. 135, 
and Bourne v. Swan and Kdgar, Ld, [190S\ 1 Ok. 
211, xeforrod to. Mukna Lal Sebowjxb v, 
Jawala Prasad (1908) . I. L. B. 86 Golo. 811 

90. Title of assignee of trade 

mark without businese— Tmc/e mark-^Breaeh 
^Bight of manufacturer to suer^Pleadinge^ 
Statement by plaintiff not admitted by defendant 
•^Proof. It is trite law that an assignment of tn^ 
mark, without the business, oonfers no effective 
right An action for broach of trade mark docs 
not lie at the instance of tho manufacturer who 
supplies articles when another firm carries on the 
aotnal business with tho artides supplied. The 
manulaoturer may be intorBstod in the suoosss 
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of the firm which de foeh oaniee on the husineii^ 
but this cannot put him in the riioei of the latter 
in Tlndioating the latter*! right againat wrong- 
doen Ulucak & Co. o. Gesab Liuba (1008) 

laaw.N.as 

TBADB BAMB. 

See Tbadb Mabk. 

LI..B.8SIGa]o.401 

TBADBB. 

See iKsoLYiiroT Act, s. 7. 

LL.&7Bom.411 
I. D.B.18Calo.68 

See Insolybhot Act, s, 9. 

L L. B. 6 Oalo. 606 
1. L. B. SO Gala 771 

1.11. B.S8Galo.26 
L.B.aSL A.16a 

See Insolyinot Act, & 80. 

a ECydo 1 177 
7 Bom. O. G. as 
la Lh Bk 6 Bonia 1 
I.L.B.aiGalo.1018 

See Madba! Dibtbict Municipalities 
Act, 1884, s. 63. 

1.11. B.17B[ad.lOO 

TBADBSMAN’B AGGOUBT. 

See Small Cause Coubt, Pbesidenoy 
Towns— Jubi8diction—-Qbnsrallt. 

I. Ii, Bk a Bom. 670 

TBAF7IG SUFBBIBTBBDBBT OF 
BAILWAY. 

See Railways Act, 1890, a 77. 

I. L. B. a4 Gala 800 

LL.B.aaHad.187 

TBAMWAYB. 

See Bombay Tbamways Act (I ov 1874), 
8. 84 . . L L. Bk aa Bom. 780 

TBAB8AGTIOB. 

one tranflaotloB, meaning of— 

See Cbiminal Pbocbdube Code, ss. 233, 
235 . . 18 G. W. B. 1068; 1089 

See Criminal Procedure Code, se. 283, 
230. . . . 18G.W.B.1118 

TBABBFBB. 

See Transvbr or Ciyil Cases. 

See Transter or Criminal CASEa 
See Appeal . L L. Bk 88 Gala 680 
See Bengal Tenancy Act, a 11. 

loaw.B.aTa 

See CRAUsnoD ARi Crasran Act, a 48. 

LL.Bk88Galo.8eO 

See CiYiL CouBiE Act, a 8. 

10aW.B.841 

See Ciyil Pbooedube Code, 1882, 
a 25 . loaw.B.iasaso 
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See Ciyil Procedure Code^ ISfki. 

a 844. . a OaW.B.li} 

See Criminal Procedure Code, sa 526. « 
528 . a . e.GaW.B.810 

L La Ba 88 Gala 788 
L li. A. 88 Gala 1188 
LL.B.a8AlL881; 481 

See Hindu Law— Maiutenancb. 

10 Ga W. Ba 1074 

See JuRiSDioiioN. 

l.L.Bk86Ga]a8eo 

See Landlord and Tenant. 

L La B. 88 Gala 681 
See Limitation Act (XV or 1877), 
a 82. IaL.B.S60alal065 

See Occupancy Holding. 

18 OaWaB.888 

See Stamp Act (II or 1890), a 2 (5) {h\ 
I.L.B.88Bom.4ae 

by landlords 

See Landlord and Tenant— Transter 
by Landlord. 

by tenant— 

See Landlord and Tenant— Transtbr 
by Tenant. 

teudulent transfisr— 

See Tbanseer or Property Act, a 53. 

LL.B.81A1L170 

instrument of— 

See Stamp Act, 1800, ScR. IT, Art. 38. 

L La B. a Gala 899 

ofdeoree, for execution— 

See Ciyil Pbocbdube Code, 1888, a 2.32. 

LL.Bka0Gala986 

See Execution or Decree— Tranbteb 
or Decrbe tor Execution. 

of lease— 

See Ferry L L. Bk 86 Had. 168' 

ofmalikana rights— 

See Maukana 7 G, W. B. 848' 

of non-transfhrable holding— 

See Landlord and Tenant. 

9a.w.ir.8%88B;8n 

of oowipMMy hoMliig— 

Sat Civil 

ofoorapaiMjritfht— 

AM'Powaanoir— Svm worn fWjW® 
701 W.jr.**" 

8m Rnbv 0, OoowiJWJfr-T**** 
Bnn 
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fDABBFlIB-eofifl. 

registration of 

8u BiiraAL Rsnt Act, 1869, a 26. 

8h Binoal Bbkt Act, 1860, a 46. 

See Lavplobd avd Tinant— Ackkow- 
UDOMBNT Of Tenancy by bbcbipt 
or Rent. 

See Landlord and Tenan^-Transfeb 
BY Tenant. 

See Sale fob Abbbabs of Rent — De- 
posit TO stay Sale 18 B. L. B. 146 

See Sale fob Abbbabs of Rent— ^fmt 
OF Sale . . 

7W.B.409 
Marsh. 912 
1W.B.S26 


O^ansftrbyun- 

registered dooiunent— DeKtwry of po$§e8Hwnr~- 
Transfer of Property Act (IV of 18S2)t A 

serlain plot of land being tranefcrrcd by the Road 
Ceaa Department to the Public ^Yo^k8 Irrigation 
Department for a sum Icm than one hundred rupees 
without any registered inatrument. the Secietaiy 
of SUte for India in Council instituted a suit 
against the defendants for recovery of possession 
of the said landa Upon an objection taken 
tUt the plaintiff acqiiireu no title to the property 
SB the transfer, upon which he relied, was in con- 
travention of the provisions of a 64 of the Transfer 
of Pniperty Act: Udd, that inasmuch as the 
transfer was not made by a registered instrument, 
and as also the plaintiff had been in occupation 
from before the date of the tranrfer and there was 
not any delivery of poBseHsion within the meanii^ 
of the provisions of s. 64 of the Transfer of Property 
Act* tile plaintiff acquired no title by said 
transfer. Oanga Narain Oope v. Kali Chum 
Oooh, L L. R. 22 Cak. 179, distinguished. 
SlBKNnBAFADA BANEBJEB F. 8®t3RKTABY OF Sl^TB 

FOR India (1007) .L Ip. B. 84 Galo. 207 


a. Ocoupaiioyltold- 

ing— Trans/sra&tltfy, giMsfibn of, •/ ofMe* as be- 
tween elaitnanis not landlord or original tenaM, 
In oases between rival claimants of holdings 
neither of whon^ is either the landlord or the 
original tenant the question of transferability 
does not arise and the one who would have the 
best title ff ^ holing were transferable is en- 
titled to succeed. Andtica Nath v. Adilya Nath, 
6 C. W. N. 924, Ayenvddin v. 8rish Chandra, 
11 0. W. N. 76, followed. Bhiram Ali v. 
Gbpt KanOia, L L. B. 24 Oak. 886, Dwrga 
Chum V. KaU Prosonna, 3 0. W. N. 686, 8ita 
Folk V. Atmaram, 4 0. W. N. 671, distinguished. 
Sambuddin Munsbx V. Bbnoa Sbiieh (100^ 
18 0. W. K. 680 


^ a TnuMfimbmtj ofnon-ipmiui- 

teable holding— AToUfEgersafed beforeihe Trans- 
of Property Act (IV of 1882 y~TransfenMiiy 
--‘Osage, proof of~-‘LandM eonsenNng 
receipt of naaarana. Instances of sales ofhold- 
iiiffi which the landlord recognises only upon 


roAMBrUB^-coiicU. 

receiving namrana cannot go to prove the ezistenoe- 
of a usage of transferability. The usage to be prov- 
ed is usage of sale without the landlord’s consent. 
Observation in Maharaja Radha Kishore Manikya’ 
▼. Ananda Pria, 8 0. W. N. 236, not approved. 
Kailask Chandra Pal v. Hari Mohan Dab- 

( 1909 ) .... 180.W.ir.641 


TBANBFBB OF CIVIL GABES. 

Col. 

1. General Cases .... 12476 

2. Letters Patent, High Court, cl. 13 12486 

3. Ground FOB Transfer . . . 12490 


1. GENERAL CASES. 


L Power to tranefier— Mud. Reg. 

tv of 1816, a. 26-^Village Munsif-^-Juriedictitm' 
In a suit under Regulation iV of 1816, the 
defendant having objected to the Village Muiisif 
trying the suit on the ground of personal hostil- 
ity, the Munsif transferred the suit to another 
Village Munsif. Hdd, that th e transfer was illegal. 
Per Hutchins, J.—8mble : In such a ease the 
Village Munsif should report the facts to the 
District Court, and the District Judge should 
transfer the case for trial to another Village Munsif. 
Lakshmaeka tf. Bali . L L. B. 8 Mad. 606 

8 . Transfer to Munsif 

of Small Cause Court suit. A suit within the 
cogniaanco of tho Small Cause Cburt cannot be 
lawfully transferred for trial to a Munslfs Court. 
JOOBBAJ CuoWKEEDAB V. WhBLAN 

18W.B.899' 

8 , Case remanded for 

local inquiry. A caso remanded to a Distrif^t Judge- 
for tho purpose of a local inquiry cannot be trans- 
ferred to a Subordinate Judgo for disposal. 
CuOWDBY HaMEOOOLLAH V. MUTEEOONISSA BiBEB 

16 W. B. 674 

4 , Power of Judge 

to transfer case under Act XVI of 1868. A Judge 
had no authority under Act XVI of 1868 to order 
a Subonlinate Judge to try proceedings in oxe- 
oution of a decree which were a portion of the original 
civil suit tried by himself. Aftabooddeen AhhbD' 
V. Mohinbe Mouum Doss - 16 W. B 48 


5 — Bengal Civil 

Coins Act ( VI of 1871), s. 19. TTiough a Subordi- 
nate Jud^ may very properly, if ho find tho subject- 
matter of a suit to bo of tho value of less than 
B1,()00, transfer it for trial to a Munsif, yet a 
Subordinate Judgo is empowered under s. 19, 
Act VI of 1871, to try causes of any value. 

SUFEEOOLLAH SiBCAE F. BEGUM BiME 


0 ^ Civil Procedure 

Code, 1869, s, 6—Withdra%Dal of suits fromsvb- 
ordinaU Courts--Reniand by Higher Court—Fresk 
suit. The power given by s. 6 of Act VIII of 1869 
to a Zillah Judge for the withdrawal of suits 
from Bubordi&ate Courts should only be ezeraised 
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1. GENERAL CASES-^eemU. 
upoh a cause diown, and ordinarily not without 
opportunity riven to the parties to the suit to bo 
heard upon uo question. The terms of s. 6 were 
inapplioablo to suits which the subordinate Court 
'had received by order of remand from a Court to 
which the District Court was itself subordinate. 
A suit sent by the High Court to a subordinate 
Court under a remand to the High Court by Her 
Majesty’s Order in CouncU, and in which, under 
'the Counoil’s remand order, the plaint has boon 
amended, a now statement filed, and new issues 
framed, is substantially a new suit. Mahomid 
Zahoob Ali Khan v. Rutta Kunwoob 

Sir.W.481 

7. Civil Procedure 

CodOf 1882, a. 28— Suit tranajened to hia ousi /Sis 
Ay Diriffci Judge— Appeal to High CovH— Remand 
■to Diatriet Judge under a, 682 of the Civil Procedure 
Code— Power of Judge to tranafer. By order of 
/ a District Jud^ under a 26 of the Code of Civil 
Procedure a suit was transferred from the Court of 
the Subordinate Judge to his own Court The 
District Judge decided the suit, and from his derooe 
there was an appeal to the High Court The 
High Court remanded the suit under s. 692 of 
the Code to the Court of the District JudM. The 
latter transferred the suit so remanded for trial 
to the Subordinate Judge. Hdd, that the District 
Judge had then no power to transfer the suit, but 
was bound to try it himself. Senible : That a 26 
of the Code of Civil Procedure has no application 
to a case remanded under a 662 of the Code. Sita 
Ram V, Nauni Dulaiya • I. L, B. 81 All. 880 

& Civil Procedure 

Code, 1889, a. 6—Tranafer of part-heard eaae to he 
eompkled in another Court, S. 6 of Act VIII of 
f 1869 did not authorize the taking a case in pro- 
gress of trial off the file of a Subordinate Judge in 
order that it might be completed the Judge 
himself of some other Court. It is clear that such 
transfer must take place on the institution of the 
unit. Ram Nath v. Gowhub . 8 XT. W. 880 

Dumbbb Sahoo V. JiroDHABBi . 18 W. B. 888 
Abdool Hyb V. Magbab . 88 W. B. 1 

9. ■■ ■ Civil Procedure 

•Code, 1889, a, 6—Tranafer after evidenee haa been 
laken, Queare: Whether a case could bo transferred 
from one Court to another, under s. 6 after the 
•evidence had been taken in the former Court. 
Asmbdh Koohwab 0 . Taylbb. Khobshbd Ali ei 
Tayub W, B. 1864 16 

’ 10. Civil Procedure 

. -Code, 1819, a. 6Suit brought Milat Court ie 

•doaed. for vacaHon. The Court of the Principal 
^dder Ameen of Thanna being closed during 
vacationp-a plaint which, under s. 6 of the 
Civil Procedure Code, ou^t to have been insti- 
tuted in that Courts was, by the order of the 
District Judge, referred for trial to tiie Assistant 
Judge,, entenri In the register of suits in the Judge's 
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I. GENERAL CASES-confd. 

Court, and tried by the Assistant Judge. HM 
reversing the decree of the District Court in appeal, 
that it was not lawful for the Judge to refer the 
suit, without its having first been instituted in 
the Principal Sudder Ameon's Court. Motilal 
Ramdas V. Jamnadas Javbrdas 

8 Bom. 48 : 2nd Ed. 40 

11. Civil Procedure 

Code, 1869, a, 8—Diatrict Court— Power to receive 
jdaint when hwert Court cloaed. Whore a plaintiff 
presented a plaint to the District Court, the 
Subordinato Judge's C^urt. in which ho ought to 
have presented it, being then temporarily closed, 
it was hM that the District Court could not be 
considered a Court of first instance, competent to 
receive the plaint. The decision in In re Qaneah 
Sadaahiv, 6 Bom, A, C, 117, overruled ; and Motilal 
Bamdaa v. Jamnadaa Javerdaa, 2 Bom. A. C. 42, 
followed. Ramaya Elapa v. Muhamadbhai 

10 Bom. 496 

18. Civil Procedure 

Code, 1869, aa, 6 and 6—Juriadietion, Held, that, 
though both suits wore properly cognizable by 
the Court at Cawnpore, yet the Sudder Court's 
order, which it was competent to pass under a 0, 
Act VIII of 1869, gave jurisdiction to the Principal 
Suddar Amoen of another district, whose decision 
was not liable to be sot aside for want of jurisdic- 
tion, in reference to the provisions of s. 6 of that 
enactment. Ram Buz v. Gxbdhabbb Lall 

1 Agra 178 

18, Evidencerecorded 

by one ofieer and deciaion given by anolbcr. A 
suit for enhancement was filed under Act X of 
1869, in the Court of a l^puty Collector. The 
issues were framed and the evidence recorded by 
an Assistant Collector, apparently not invested 
with the powers of a Deputy Collector, who wrote 
a report recommending the mode in which the 
suit should be disposed of. It was then disposed 
of by another Deputy Collector, who was probably 
acting at the time as Collector. Held, that there 
was no power to transfer the case, and that the pro- 
cedure by which the suit was heard by one officer 
and decided by another was illegal. Huboyal 
O oPADHYA V. MaHOMBD NaBBM _ ^ 

1 XT. V. Fart n p. 9 ; »L 1S7% T0 

r>14. Civa Pnedm 

Code, 1859. u. 5 and 8, When . Stoteiot Osort 
]MdjiiTi«diothmiinder.8,AotVniofl85e^to tiy 
. nut^ ud defendant no ap^liMtioB to tta 
Judge or oommunioation to the ,laintiil with a 
view to its being tried in a diffemt disbcM 8ie 
case was hdd to be not one for the exercise of any 
special power by the High Court for that nupM- 
Kbisto Dabs Koohooo «. I^ub CmunW 
Gbowdkbt . 11 w. Eh W 

le. owf j¥tM^ 

(Me, 180, t. gMag 

df SmaB 0am Oomf—Peuir to toww^ pmm 
cam. mma, on M Manh 1870l the Govna* 
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TBAITBFBB of civil CABBB-eoHlil. 

1. GENERAL GASES-eonfA 

ment issncd a notification under m. 4 and 5, Madras 
Act IV of 1863, invoBting the Additional Principal 
Sadder Ameen of Mangalore with exclusive juris- 
diction to try Small Cause suits for sums under 
B500 within the jurisdiction of the District 
Munsif : — that the Muiisif had no power 
after ^0 notification to transfer to the Principal 
Sadder Amcon an application {lending before 
himself at the date of the notification under s. 6 
of the Civil Procedure Code, 1860, tho notification 
nut being retrospective in its operation. Naraya- 
VA Malya V. Gotinu Shetty . . 0 Mad. 18 

10. Civil Proadun 

Code, 1859, A 13 — Power of Sudder Courts . — 
S. 13, xVcl Vlll of I860, enacted that, where a suit 
was brought for immoveablo property situated 
within districts subject to dilTcrcnt Sudder Courts, 
the Judge in whose Court the suit was brought 
should apply to the Sudder Court to which ho was 
subject for authority to proceed, and the Sadder 
Court to which the application was made, with 
the concurrence of tho other Sudder Court within 
whose jurisdiction the property was partly situated, 
might give authority to proceed. But no power 
was expressly given m the section cited, or elsewhere 
in. the Act, to direct tho transfer of a suit brought 
in a Court subonlinatc to one Sudder Court 
to a Court suboidinate to another Sudder Oouit. 
Quaere : Whether Sudder Courts acting in con- 
currence had power to make such a transfer. 
SKINNER alias Nawab Mibza v. Ordb 

I. L.B.aAll.841 

17, Civil Procedure 

Code, 1859, s. IS-— Family domains of the AfoAa- 
raja of Benares. Held, folbwing S. A No. 969 of 
1877, decided the 14th December 1877, that the 
provisions of s. 13 of Act VIII of 1869 wore net 
applicable in a case in which a portion of the im- 
moveable property was situated within tho limits 
of the family domains of tho Maharaja of Benares, 
those domains not constituting a district within 
the meaning of Uiat section. Ragku Nath Dass 
rKaxkanMal . I.L.B,8A11.608 

18, Civil Procedure 

Code, 1877, s. 24— Place of suiny--Qrounds of 
transfer. S. 24 of the Civil Procedure Code dons 
not empower a High Court to transfer a suit in- 
Btitutod within its own jurisdiction to Gie jurisdio- 
tion of another High Court, but only to declare in 
which Court a suit shall proceed, and, if necessaiy, 
to stay all further proceedings within its own juruH 
diction. ThedefendantsinasuitinstitntedatMain- 
pori, who resided and carried on businen at Surat^ 
applied under s. 24 of the Civil Rroceduro Code 
that t^ suit might be tried at Surat^ on the ground 
tut it would be tried with greater convenience to 
them at that place. Hdd, uiat» there bring no 
oolance in favour of either Justice or convenience 
on the side of the Surat Court, the suit should 
proceed at Mainpuii Tula Rax v. Habjiwan 

.... L1I.B.6AIL0O 


TBAN8FBB OF CIVIL CABBS-ccNifd: 

1. GENERAL GASES— conki. 

19. Civil Procedurcf 

Co^, 1877, s. 25 — Power of High Court. Tho- 
High Court cannot make an onler of transfer of a 
case under a. 26 of the Code of Civil F^oedure 
unless tho Court from which tho transfer is sought 
to be made has jurisdiction to tiy it. Peary 
Latx Mozumoau V. Komal Kishorb Dassta 

L L. B. 6 Galo. 8(k 

20. Cml Procedure 

Code, 1S02, s. 25—Jurisdieiion. An orilcr for tho 
transfer of a suit from one Court to another un^r 
s. 25 of tho Codo of Civil Procedure cannot be 
made unless tho suit has been brought in a (*ouTt 
having jurisdiction. Tho judgment in Peary 
LaU Afozoomdar v. Komal Kishore Dtissia, /. L.' 
R. 6 Calc. 30, ontiroiy approved. Ledoard v. 
Bull LL.B,9A1L191 

L.B.18I.A.184 

21. - - Civil Procedure 

Code, 1877, s. 25 — Transfer from Court in which a 
suit htis been wrongly instituted. A suit tor the 
infringement of certain inventions, instead of 
being instituted in tho Court having, by virtue 
of s. 22 of Act XV of 1869, jiirisdietion to entertain 
it, was instituted in a Cburt sulxirdinato to such 
Court not having such jurisdiction. Tho Court 
having jurisdiction to entertain such suit, at the 
joint request of tho luirties, transferred it for trial 
to itself undor s. 26 of the Civil Procedure Codo, and 
tried it Held, in tho High Court, that, inasmuch 
as the parties has assented to tho transfer of tho 
suit, and its transfer brought it into tho right 
Court, the fact that tho suit had been originally 
instituted in tho wrong Court did not render the 
transfer illegal, and tlm Court having jurisdiction 
had jnwporly tried tho suit Petbian v. Buu 

I.L.B.6 AU.871 

But held by tho Privy Council (reversing thia 
decision) that under s. 26 of the Civil Procedure 
Codo tho superior Court cannot malro an order of 
transfer of a caso unless the Court from which 
tho transfer is sought to bo made has jurisdiction 
to try it. Peary LaU Motoomdar v. Komal 
Kuhore Dassia, I. L. R. 6 Calc. 30, approved. A 
suit having been instituted in the Court of tho 
Subordinato Judge, who was incompetent to tiy 
it, the caso was transferced by consent of parties 
to tho Court of tho District Judge for convenience 
of triaL Held, that such transference was in- 
competent and that such consent did not operate 
as a waiver of the plea to tho jurisdiction which 
was taken in the defendant’s written statement 
and subsequently insisted upon. Ledoaro v. 
Bull ... I. L. B. 9 AU. 191 

Ii.B.181. A.184 

22. High Courts, 

furisdiction of— District Judge, juriidistion of— 
Appeal— App^ wUhdrawn from the District 
Conri— Civil Procedure Code {Act XIV of 1882), 
s, 25. An appeal, the subject-matter of which was 
over B6,000 in value, was wrongly presented and! 
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filed in the Dietrict Ju^*8 Courts fthd was snbse- 
- quently upon application by the appellant with- 
.drawn by the High Court under s. 26 of the dvil 
f ftooednxe Code and registered as an appeal to that 
^Ooufh The order of withdrawal left it open to t^ 
•respondent to raise objection on the score of want 
jurisdiction of the District Court at the time 
4 l| hearing of the appeal Hdd, that» when an 
amid is transferred under s. 26 of the Civil Hro- 
■eeuire Code, it must bo heard subject to all the 
•objections which could be taken before the Court 
from which it has been transferred. The High 
Jouit, therefore had no jurisdiction to hear the 
.ftVpeaL. Peorp loB Mozoomdar v. Komtd Kiahore 
kBauiOi L L. R.6 Cak. 30; and Ledgard v. BvUt 
t'Z LB. 9 AU. 393 : L. R. 13 L A., 134, referred 
IUk Nakain Josuy V. Parmeswaii Narain 
I fAHTA .... I. L. B.S6 Galo. 89 

28i — ; — — ^Winding^p Com- 


-Tranafer of winding-up from Dwtrid Court 
^igh Cowrl^-Oompaniaa Act VI of 1882, a. 219 
^wil Proudnra Coda, aa. 2S, 647--Blat. 24 A 
28 VwL, c. 104, a. IS-^LdUara Paieid, High Court, 
M-lf. P.t a. 9. There is nothing in the Indian 
- .Q^panies Act (VI of 1882) or the High Courts 
Act (24 A 26 Viet, c. 104) or the Letters Patent 
wlm prevents the High Court from calling for 
■the record of the proceedings in the windii^-up 
a Company under the Companies Act and 
transferring those proccxKlings to its own file. 
Such a power is given to the High Court by a. 647 
road wiw a 26 of the'Civil Procedure Code. Wherc^ 
in proceeding in the winding-up of a CJompany 
under Act VI of 1882, an order was passed admitting 
the proof of a particular creditor of the Commiy 
before any liquidator had been appointed : — HeU, 
that this was an irregularity which by itself would 
jnk^y the High Court in sending for the record. 
'Where the District Judge conducting the proceed- 
ings in the winding-up of a Company under Act VI 
of 1882 had, after receiving notice of the admission 
by the High Court of a petition for jsransfer of those 
pepoeedings to its own file, drafted and placed upon 
the./f 90 Qra an order which it might have b^n 
difwNilt to him to reconsider if the matter again 
oamia -before him, and where the case appeared 
to one in which serious questions of law were 
' 'JfJkm to arise which it would probably bo difficult 
to mtouss adequately in the District Court, in 
tliwubmce €d the authorities upon the subject 
^any rules framed by the High Court 
i6r*8il>niiC with winding-up under the Act» and 
was of a kind which would probably 
: bainq before tKe High Court in a varietv of appeals 
4xofo Olden brought by one side or the otto : — 
Bai that^ under these drcumstances the case 
, was a proper one for the eieroise of the High Court’s 
■nrisdiotion by calling up the winding-up proceed- 
1^ to its own fila /fi tts maStar of fis Wist 
Honxowir Tia CoMPAinr . L li. & 9 AIL 180 

— • OivU PToeedufB 


j^aia^.US2, a Court, power ao to 


TBAXTBSm OF CIVIL 

1. GENERAL CASES-eomd. 

auU pending tn iia own Court^Ulira virea. S. 26 
of the CivU Rrooedute Code (Act XIV of 1882) 
only enables a District Court to transfer a suit 
ponding in a Court subordinate to itself, and not to 
transfer a suit which u pending in its own Court 
Accordingly, where a District Judge made an order 
to retransfer to the original Court certain suits 
pending in his Court which had been previously 
transferred to his Court from a Subordinate Court 
— Held, that the order of retransfer was vUm virea 
and should bo dischargod. Saxhabam v. Qaxoa^ 
kam .... I. Xi. B. 18 BonoL. 664 

26. Civil iVoeediirs 

Code [Ad XIV of 1882), a. 28—Tranafer of m- 
ention prooaedinga^lnaolvanay proceedinga--^ 
posing creditor’s right to apjdy for tranafer of 
inaolveney proeudinga. The power of transfer 
given by s. 26 of the Clodo of Civil Procedure extends 
to ouoution proceedings as well as to suits. An 
application to be declared an insolvent under 
the Civil Procedure Code is a proceeding in exe- 
cution, and as such can bo made the subject of an 
Older under s. 26 of the Code. A creditor who has 
received notice of an insolvency petition, and whose 
name is entered on the record of the exeoutto 
prooeodings as an opposing creditor, is a ’’party” 
within the meaning of a 26 of the Code of (Xvil 
Procedure, and may apply for a transfer of the 
prooeodings under the section. Nabsabvanji e. 
Khabsxdji DHinrjiSHAn . I. L. B. 22 Bom. 778 


26. 


Qanjam and 


Viwgapatam Agency CourU Ad {XXIV of 1839}^ 
VediiUy of Agendy Bute No. 22 paaaed under the 
Act-^uriadidiod of High Court to tranafer suit 
pending in ihe AgeniCa Court to the Diatrid Court 
’--High Court's Charter Ad (24 A 28 Vid., e. 104), 
a. 18. An order was made by a single Judge hy 
consent of the parties, transferring a case from the 
Court of an .tont to the Governor, VisagapataiOt 
to a District Court. A further o^er was mads 
by a single Judge, which, though in form an order 
dismissing a review petition against the first-msnr 
tionod Older, was in substance an adjudioatiM 
upon the question whether the High Court lUMi' 
jurisdiction to order the transfer of a suit tom. 
the High Court of such an Agent to a Distfish.' 
Court. Held, that the Hl^ Court has no Jurist 
diction to transfer a suit pending in the Oeiirt^ 
of the Agent to the Governor, Viiagapataiii, t8 
the District Court of Viuagapatam ; and that 
Agency Rule No. 22 made in 1840, under to 
powers conferred by Act XXIV of 1888, is a vaoa 
rule. Mababajab or Jiypou v. Patattab^' 
LIaB.28Xid.889. 


27. - 


CM 


Code, 1882, a. JJi— Gfatin below orUuury fM- 

fdaryUmiU By virtae of a. 847 of the Oo& 
Civfl Procedure, a superior Court may, to •nmdent 

cause, transfer a daim, xegisteted undar n 80h 
to a subordinate Court to triaL 
VL VnsnuBaa . 
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1. GENERAL CASES-conU. 

SS, JUoBtma for 

fivM/cr— Amending iaaua^Proeoiw^ on iranafer. 
llio mere traiufeT of a suit for the convenielioe 
of the public, or for the acceleratioii of basineua 
from one subordinate Court to another, does not 
afibot the authority of the Judge of the District 
Court to transfer it to his own Tile, or to another 
Court, or to retransfer it, if he see suffioient cause 
for so doing ; nor would the ciroumstancG that a 
case had bran up on appeal to the High Court 
on a preliminary point, and been remanded for 
a trial on the merits, limit the authority of the 
District Court Judge to bring it upon his own 
file, or to transfer it to the fife of a Court other 
than that in which it was instituted. The omis- 
sion of the Judge to assign his reason for trans- 
ferring the case does not vitiate his proooeding. 
R^on a Judge transfers a case to his own file, he 
is at liberty to amend the issues first laid down 
and to raise additional issues, and to go into the 
whole ease, except upon any question upon which 
there has been a judicial finding. Taruokkath 
Mooxbrjxb V. Goubxb Churn Mookxbjxb 

8W.B147 

29 . Frooedure on tranafhr— 

Evtdsfiee of wifnesaea. Where a suit which was filed 
originally before a Frineipol Suddor Ameen, who 
had fix^ the issues and recorded the evidence 
of witnesses, is transferred by a Judge to his own 
file, the Judge, his Court being a Court of original 
jurisdiotion, ought to have the witnesses before 
him and take heir evidence de novo, Unno- 
rooBNA V , Hurbullub Sznok . 8W.B. 465 

80. Civil Proetdure 

Coda, J882, a. 28 — Cowrl to which auit ia tranafarred 
not taking fraah evtdenes. Where the trial of a 
suit was eommoneod by a Subordinate Judge and 
then transferred by the Distriet Judge to his own 
file under s. 26 of the Civil Procedure Code, and the 
latter did not retake the evidence, but dealt with 
the case as it came to him from the Subordinate 
Judge and dismissed the suit: — Held, that the 
Disteiot Judge had not tried the case within the 
meaning of s. 26 of the Code. Bandhu Naix 

Laxhi Kuab . I. L. B. 7 All. 848 

EL Caaa referred to 

^dtUraHon—Power of Judge to decide after trana^ 
A case havit^ been withdrawn by the Judge, 
mr trial in his own Court, from the Principal 
Sndder Ameen’s Court, where it had already bMn 
i^med to arbitration s— HsU, that the Jwtap 
quite competent to decido the caae himself, 
without necessarily betaig bound alao to refer it 
to arbitration. Aboo Mahombd v. BjsmN 
^IwiwSiniiA . • . d'W.B.SSO 


88, — 8uii ponding in 

Conrf'o/ SiAordinaU Judge wUh 8matt Cauae 
Gouit powera— 2Vaa/sf fo Munaife Court^-^livil 
Code. e. ftS^unaif, furiadiOion oh- 
^nieediuak Judges furiediOion oh^Proeiueiai 


1. GENERAL CASER-Hsmld. 

8maU Cauae Courta Act {JX of 1887), a. 88. 
The idaintiff filed his suit as a Small Cause ./ 
Court case in the Court of a Subordinate Judge 
having Small Cause Court powers. During the^ 
pendency of the suit the 8ulx>rdinate Judges took 
leave and his successor was not invested With 
SmaU Cause (kiurt powers. In oonsoquenoe olf 
this, the District Judge made an order, under 
a 26 of the Codo of Civil Procedure, transferring 
all cases above the value of R.'IO then pending 
before the Subordinate Judge in his capacity as a 
Small Cause Court to the Munsif to bo tried as 
Munsirs Court oasea 'llie Munsif had Small 
Cause Court powers up to R60. The plaintiFi 
suit was for ROD. cisso was accordingly 
tried by the Munsif and the plaintiff appoided^» 
his appeal coming before the same Sutordinata 
Judge before whom the suit was filed. Hdd, that, 
granted that the suit was a Small Cause Court suit 
(which was not decided), whether s. 25 of tiie Code 
of Civil Proceduio or a 35 of the Provincial SmaQ 
Cause Courts Act (IX of 1887) was applicable, 
It would remain throughout a Small Couse Court 
suit and bo subject to the incidents of such , a 
suit. Manoal Sbn V. Ri^ CnANn 

I. l4R.13AU.8b4 


83. — Civil Procedure 

Code, 1882, a. 2S--** Court of SmaU Cauaea,** 
meaning of the expreaaion — A Court inveated wih 
SmaU Cauae Court powera. The expression '*a 
Court of Small Causos ** in the last clauso of a 26 of 
the Code of Civil Procedure (Act XIV of 1882) 
means a Court properly and strictly so called, 
and does not includo a Court invested with the 
jurisdiction of a Court of Small Caiisea Mangal 
Sen V. Rup Chand, I. L, H. IS AU. S24, dissented 
from. Raiiohamdua v. Gambhh 

L Li B. 88 Bom. 888 

gd, Tranafer of anil 

hy order of High Cowrt^Duty of Court to which 
tranafer ia made,' When a suit has boon transferred 
by an order of the High Court from the Court 
of a Subordinate Judge to the Court of the Dfetriot 
Judge for a trial, it is the duty of the District 
Judge to try the suit himself, and he is not com- 
petent to transfer the suit back to the Court 
of the Subordinate Judge. Fatima Bibi o. 
Abdul Majid 1 . 14 B. 14 AU. 581 


85. 


- Civil 


Cede, J882, e. 25—AppKeatum to High Cewl after 
reieeHo. of a eimilar appHeatum bg the HMrfet 
Judge. Wheio ui .pidictioii to . Vistrict Mm 
to tn&afer . miit pen^ng in the Court of th. Bttb* 
oidiuto Judge to hb own file had been granted, 
th. w<fl h Court dMlinod to entortoin an ap,lioatioii 
for tranafer of the aame auit from thaCovt of th. 
Dbtriot JndgOb Farid Ahmed y. Huhri HtU, 
I. L. B. 6 AIL 2S3, nferrad to. IfOEAmuB 
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1. GENERAL CASES-eonAi. 

86. — Civtl Proudurt 

Code {Act XIV of 1882)^ a. ZS-^-Tranafer o/ auit 
from ike Court of a Smalt Cauaea at Cakutta to the 
Court of the DMrkt Judge at Daceor-Juriadietum 
of the High Court, llie Ckiurfc, in the ezer* 
Oise of its appollato jurisdiction, has the power to 
tianafer a suit from the Court of Small Causes 
at Calcutta to any other Court having equal or 
superior jurisdiction. Kadambuti Batji v. Madaw 
Mohuv Basack . 8 O. W. K. S47 

87. Application for tranuflsr— 

Tranafer of aevaral separate auita^eparate appti^ 
eationa. \iliere it is desired to have a number 
of suitB transferred, a separate application diould 
bo made in each case for tramnor. Kisbobke 
Imx. V. Luchmun Doss . 2 V. W. 147 

88. Part-heard case— Ctml iVo* 

cedttfe Code {Act XIV of 1882), aa. 26, 191 {2) 
^^uii commenced in a Diatrkt Court^Iaauea aetUed 


hg District Judge — Case transferred to Sub-Court 
by High Cowttr-^Deciaion by Sub-Judge — Appeal 
to and deeiaion of Diatriet Judger— Validity of 
decision in appeal and of tranafer by High Court. A 
suit was instituted in a District Courts and issues 
were settled by the District Judge. Ihe suit was 
then transferrra by tho High Court to the Court 
of ^ Suboxdinato Judge who decided the case ; 
an ajgpeal was then preferred to and was heard 
by the District Court, thou^ tho Judge who heard 
the appeal was not the Jud^ who had settled the 
issues. On a second appeal being preferred to the 
Hkh Court: Held, (i) that tho District Court had 
Jun^iction to hoar the appeal, a 17 of the Madras 
Civil Courts Act (III of 1873) having no applica- 
tion ; and (ii) that tho High Court had jurisdiction 
under ss. 26 and 191 (2) of the Code of Civil Fkoce- 
duie to make the transfer to the Subordinate Judge, 
though the case was in part heard. Palanisaxi 
COWITDAX V . TnONDAHA COWVDAN (1902) 

I.Ii.B.8eMod. 606 


80. Be-tTannihr— Otvtl Procedure 

Code, a. Zd^Tranafer—Re-tranafer by Didricd 
Judge to hia own file of a case once iranaf erred 
by him to the file of the Subordinaie Judge. Where 
a DisMot Judge had once exercised the powers 
oonfsrrod by a 25 of tho Code of Civil Procedure 
and transferred a case to his own file fkom the file 
of tho Subordinate Judge, he cannot afterwards re- 
transfer such case to the Subordinate Judge. 
NuMoram v. Qangaram, I. L. R. 13 Bom. 664, 
followed. Siia Ram v. Nauni Dulaiya, I. L, R. 
21 AU. 230, referred to. Amir Biqam v. Prahlad 
Das (1902) . . I. Ii. B. 84 All. 804 


CivU Procedure 

Code, 1882, as. 26, 403 at aeq,^^Tranafer-~Appliea^ 
Hon for leave to sue in formd pauperis filed in Court 
^ Subordinate Judgo^Applteation iranaferred by 
Mfrtd Judge to hia own file-~Diatriet Judge not 
ihsreafter competent toaend thesuithaek to the Subor^ 
ddnate Judge for trial A pauper plaintiff present- 
ed to a Subordinate Juto an apweation for leave 
to sue as a pauper. This apj^oation was, by 


TBABBPIIB OP CIVIL OABBB-eonfd. 

1. GENERAL CASES-eoneU. 

means of an order under a 26 of the Code of dyilf 
Procedure, taken on to the file of the District Ju^^ 
and Imard and mnted by him. Hdd, that the 
District Judge had no power subsequently to 
tranafer tho pauper suit thus initiated back to the- 
file of the Subordinate Judge. Amir Begam v. 
Prahlad Dos, I. L. R. 24 Att. 304, referred to. 
Nakdam Prasad e. Krvitit (1902) 

I.L.B.84A11.86e 

4L Act XX of 1887 

(Bengal, N.-W. P. and Assam Civil Courts Act), 
aa. 11 and 17— -Civil Procedure Code, a. Zd-JTraas- 
fer—^uriadiclionr-~Conatruction of Statutes. Held, 
that the words " in the event of the death, resig- 
nation or removal of a Subordinate Judge, or of 
his being incapacitated by illness or otiiorwise 
for the pmormance of his duties, or of his absrace- 
foom the place at which his Court is held,’* occur- 
ring in a ^11, cl. {!), of Act XII of 1887, include 
the abolition by order of Government of a special 
Court temporarily constituted by Government 
to ozorcise jurisdiction in a particular district 
and that therefore where such Court, being the- 
0>urt of a Subordinate Judge, had ceaiMMl to exist, 
and the District Judge had taken upon his own 
file a suit which had been pending before the 
said CSourt, it was competent to tho District JudgCi 
under a 11, oL {3), of tho Act above-mention^. 

I to re-transfer such suit to the Court of the per- 
manent Subordinate Judge in his Strict, from 
which Court the suit had already been transferred, 
by him to tho Court of the temporary Subordinate- 
Judge. Amir Begam v. Prahlad Daa, L L. R. 
24 AU. 304, and Sakhram v. Qangaram, I. L R. 
13 Bom. 664, distinguished. Oaffu Lal v. 
Mathura Das (1902) . I, Ia 86 All. 188 

2. LETTERS PATENT, HIGH COURT, CL la 

L Traasfbr to High Oourt- 

Juriadidlion of High Court, Cakutta— Seaakna 
Court, AUahdbad. Iro High Cburt at Calcutta had 
no jurisdictloD over the Court of the Sessions Judoe^ 
at Allahabad, such Court not being subject to m 
superintendence of the High Court und^ the 13th 
section of the Charter. Gbbat Eastibv Hotil 
CoMFAmr V . SaoBBTABT or Statb vob Ibdia ^ 

1 Ind. Jiir.N.8.S10 

8. Grottfid fer 

transfer— Prefudiee to intereata of party. A suit 
will not be removed from a Zillah Court in whkh 
it was institated, to the ordinary original Juxisdi^ 
rion of the High Court, unto it be cleii^ 
shown that the interests ii the party petitioiiiiig 
for snoh removal will be pn|udiced by a non-ie- 
movaL Bobbadaiu v. Gbboobt . . ^ . 

Bourka O. Q» 1 

a Pewar 

The 13th deotion of ^ tho Letters' 
of tho Court at Fort WiDiam gb^ ^ 
Court power to order a suit to be fnaniRM 
trial onjy when the tcuito is agnad oik iV ^ 
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1 LETTERS PATENT, HIGH COURT, CL. 13 
— confA 

parties, or for the purp^s of justice ; and in the 
absence of agreement it must be made out that 
there will be inconvenience amounting to this, 
that if the case be tried in the Court in which it 
was originally laid, the trial will be unsatisfacto^. 
The mere fact that it would bo less expensive 
to try the case in the High Court is not sufficient 
of itself for the Court to act upon and order the 
case to bo transferred. Ojooderam Khan v, 
Nobinmoney Dossee . 1 Ind. Jur. N. 8. 880 

4. ' Ground for 

transfer — Nature of questions for disposal — Con- 
duct of Judge. On an application under the Let- 
ters Patent, 1805, cl. 13, for the removal of a suit : — 
Edit that, having regard to the whole circum- 
stances connected with the case from the beginning, 
the questions to be disposed of, and the conduct of 
the J^udgo before whom the proceedings were, it 
was proper and necessary for the purposes of jus- 
tice that the suit should be removed. Thakoob 
KAF iurAUTH Sakai Deo v. Government 

10 B. L. R 168 

8. Ground for 

transfer^Nature of questiosu for disposal— L^l 
prejudice. The Court refused to transfer a case 
from the Mofussil where there were, among other 
alleged reasons, sumstions that the pl^niiff’s 
case might be prejudiced by being tried in the mo- 
fussil, and that difficult and intricate questions 
of law would arise in the case, the Court not being 
satisfied by the evidence that such reasons existed. 
CouBJON V. CoUBJON . • 0 B. Ii. R 10 

6. — Ground for 

transfer — Consent of parties — Expense, A suit for 
an account and for other relief relating to immove- 
able properly situated without the local limits 
of the ordinary original civil jurisdiction of the 
High Court, was insiitutod against several defend- 
ants in the Court of the Subordinate Judge of the 
district within which the nroperty was situated. 
Upon a petition by one of the defendants, consent- 
ed to by most of the other defendants and 1^ the 
plaintiff, the High Court ordered the suit to be 
removed from the Court in which it had been in- 
Mituted, to be tried and determined by the High 
C^rt as a Court of extraoidinaiy original juris- 
diction on the grounds that the parties and the 
^tnesses reiddon in Calcutta, that it would'^ be 
cheaper to try the suit in Calcutta, and tha1(’!sll 
P^es appearing on Gie motion desired a transfer. 
^ayn Admimistbator GnriRAL ov Bbnoal 
X. !«, R 0 Cftla 766 : 6 O. If. R 981 

1 ^* Ground for 

questions of English law in ease. 
will order a suit to be removed firom the 
mnssil, ^ tried in the Hig^ Courts when difflailt 
P^ts of Eng^ law arise, and when generally it 
to be an unfit ease to be tried in the mo- 
Bought o. Wni .IXnd. Jur.R.aGA 

VOL, V. 
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2. LETTERS PATENT, HIGH COURT, CL. IS 
—oontd. 

a Ground for 

transfer^— Questions of English taw-^Parties—BrU 
lish subjects and residents of CaUiutia. Where a 
case was originally tried by a Zillah Judge, and on 
appeal to tim High Court on its appellate side the 
Judges of that Court remanded it to iho Court below 
for a fresh trial, intimating that it was a (iroper 
case to bo iransforrod under cL 13 cf the liotton 
Patent constituting the High Court ; and where it 
appeared that questions of English law wore in- 
volved in tho caso, that the witnessos and parties 
were chiefly British subjects, and tho plaintiff an 
officer of tho High Court and resident in Calcutta, 
the Court oniei^ tho case to bo transferred 
for trial to the High Court, original jurisdiction. 
Douobtt V. Wise . . 1 Ind. Jur. N. 8. 827 

8. Ground for 

transfer— Sale in execution of decree — Order wind^ 
ing up company. On 25th October 1870, a petition 
for tho winding up of iho B T E Company of 
Assam was presonted to tho Court of Chan- 
cery in England by one of tho shareholders of the 
Company, and a provisional liquidator was ap- 
pointed. On 5th November, at an extraordinary 
meeting of the Company, it was resolved that the 
Cbmpany should be wound up, and liquidators 
wore splinted. On 12th November tho petition 
for winding up camo on for hearing, and an order 
was made that the voluntary winding up should 
continue, subject to tho siiiiervision of tho Court. 

On 18th November, by deed under tho hands and 
seals of the liquidators, M was appointed their 
attorney in India. On 27th October certain tan* 
moveable properties in Assam belonging to the 
Cbmpany were attached in execution of decrees in 
certain suits in tho Court of the Munsifs of Debro- 
,ghur. On 0th December tho properties were put up ■ 
for sale, and purchased at prices which, it was al- 
leged, were considerably under their value. Applica- 
tions were made in tho Munsifs Court at llcbro- 
ghur by the purchasers for confirmation of the 
sales, which applications were opposed by M and 
pending the Munsif’s decision an application was 
made to the Deputy Commissioner of Liickimpore 
for an order to Slav all proceedings in the decree 
suits on tho ground of the order for winding up the 
Company of 12th November, which application 
waa refused on I5th February 1871. On 10th 
February 1871 the Munsif made an order ronfirai- 
ing the sales. M thereupon petitioned the Hi^ 
Court for the removal of the suits from Amm to 
tho High Court, to bo tried in its exlnioroinaiy 
original civil jurisdiction, on the ground ttot no 
anpMd irouM Be .grinst the order of 16th Rtenew 
lEg to etoy tho proyedingim tto wiU; 
that, if an appeal ehonM be ptefeired to ^ Deputy 

fhmmiMinnW fiom thO ordeT of tto MuBBlI COB- 
firadiig the sake, hie decision would kfinel Tho 
apptotion wee opposed on hi^ of ^ pmeJ^ 

Had, that the Mnnaif , not having had notice of tho 
winding-np order of 12th Kovemher. hed power t» 
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2 LETTERS PATENT. HIGH COURT. CL 13 
— eofie/<2. 


sell the property on 0th Doeembor. and the sale 
having aotually taken place, and there being 
nothing to show that there was any irregularity in 
the procoedingB, the High Court would have no 
power, if the caseB were brought down, tc set aside 
the sale. This thorcfoio was not a proper case for 
the exercise of the power which the High Court 
possesses under cl. 13 of the Letters Patent. 
In the matter of deeree-euUe in the Coubt ot 
Munsiv of Dbbbooiiur . 7 B. L. B. BOB 

10, — - Law governing 

ease. Where a suit was originally instituM in the 
Hooghly Court, and II S, who was a defendant^ and 
not subject to the Jurisdiction of that Court, joined 
in an application to have the case tried by the High 
Court in the exercise of its extraordinary original 
civil jurisdiction, which application was grants : — 
Held per Piibab. J., that the suit must be treated 
as if the plaint had been originally fdod in the High 
Court, the proceedings in tho Hoof^ly Court being 
without jurisdiction, and tho cause of action hav- 
ing arisen wholly within tho jurisdiction of the 
High Court. Held, on appeal by Peacock. C. J.. 
and MACjpnxRSOK. J., that the defendant // iSf. 
by joining in the application to have tho suit re- 
moved to the High Courts admitted the jurisdiction 
of that C-ourt to try tho suit in the exorcise of its 
extraordinary original civil jurisdiction, and could 
not aftemj^nls dispute the jurisdiction. Tho law, 
therefore, ’'to bo administered by the High Court 
must bo the samo law and equity which ought to 
have been applied if the suit had been tned in 
the Court at Hooghly. Per Macfiixbson. J. 
— Tho law which would have been applicable to 
tho case if it had been tried at Hooghly is practically 
the same as the English law, whatever may bo the 
nationality of the parties. Gbore v. Amirtamayi 
Dasi 4B.Ii.B, 0. C.l:12W.B.O.ai8 


IB. ApplieaUon 

for transfer — Before whom application ahoM he 
made. An application to the High Court to 
remove a case from a District Courts and to try it as 
a Court of extraordinary original jurisdiction, under 
8. 13 of tho Charter, idiould be made to a Judge sit- 
ting on the original side of the Court. Doucbtt 

tf. IViSE a a 4 WT, Uls^ 7 

la Buit in Civil Court of Beei- 

dent at Aden— Aden Courts Aa (II of 1864y- 
Transfer of suit to the High Court — Power 
of High Court-^Juriadietion. llie Civil Court of 
tho Resident at Aden as constituted by Act II of 
1804. is subject to tho superintendence of tho High 
Court at Bombay, within tho meaning of d. 18 
of tho Letters Patent, dated the 28th December 
180C ; and the High Court has power to remove 
a suit from the Court of tho Resident and to try 
and determine tho same. Abdul Kabim Fateh 
Mahomed v. Mumiicipal OmcEu, Aden (1003) 

L L. B. 87 Bom. 076 

14. — — — Civil Coses— 

Power of High Court to remove suit from Court of 
Political Resident at Aden^JjeUera Patent of High 
Courtp 186St cl IS, — Superintendence of High 
Courl— Charter Act (24 and 25 Fiel.. c. J84). s. 14— 
Aden CouH'a Act (II of 1864). llie Civil Court of 
the Political Resident at Aden as oonstitued by 
the Aden Court’s Aet (II of 1804), is subject to tho 
superintendence of tho High Court at Bombay 
within tho meaning of cl. 13 of the amended Letters 
Patent, 1806 ; and that High Court has poyet to 
remove a suit from that Court to itself for trial and 
determination. Municipal Qfficeb, Aden, v, 
ISHAU. (1900) . L Ii. B. 80 Bom. SM 

■.O.1.B.88LA.80 

3. GBOUND FOR TRANSFER. 


IL LeUart PataU 

High Court, 1865, el. 18—Orounds for tranafer-^ 
Praetiee> In a suit for immoveable property in- 
stituted in the Dinagopur Court the defendant 
applied for its transfer to the High Court under 
of. 13 of the Letters Patent, the grounds upon which 
the transfer was aiAod for bang that questions 
of diffioulty arose in tho suit, that the defendant’s 
witnesses lived in Calcutta ; that it would be im- 
possible ior her to go to Dinagopur and take her 
witnesses there oying to the expense; that an 
agreement upon which tho suit was brought was 
executed in Calcutta; that the jdaintiil resided 
and carried on business in Calcutta ; and that all 
the persons who knew of the transactions in suit 
were residents of Calcutta or its neighbourhood. 
Hdd, that, under thecizoumstanoea. the case was a 
mpor one to be tnnafened to the High Court. 
Kaundba Lall Roy v, Sabvamavoala Dabeh 
Z,IaB,84 0alo. IBS 

SUBYOMONOOLA DiBZ VL HaBSHDBA Lai.t. Ror 

iaw.v.io9. 


1. Expense, oonvenienoei on 

)ther good reason— Cml Procedure Code (Aej 
XIV of 1882), a. 2S-~Praetiee. S. 23 of Act XIV 
>f 1882 is only intended to provide for those 
shore, on the ground of expense or oonyeiiifiiM»» 
>r some other good reason, the Court thinks that 
bho place of tml ought to be changed. Pt^o* 
lesirous of obtaining the transfer of a cam nom 
me forum to another ought clearly to explain to 
the Court by petition and affidavit what is the P^ 
^uro of the claim and defence ; thqy should fort^ 
itato what are the issues and the evidence requinoi 
ind then satisfy the Court that, eith^ **3112 

[)f expense or oonvenienoo, or otherwise, the pw 
[>f trial ou^t to be changed. KHAimA Bisi v* 
Tabux Chundeb Duty ^ - •mna 

LL. R 9 Oalo. 080:18 a L.E.1B6 

S. Fortloii of 



< 12401 ) DIGEST OF CASES. , 12402 ) 


TBANBFSB 07 OXVZL CABEB-coiicU. 

3. GROUND FOR TRANSFER-eoneU. 

remaining portion which ia within the jurisdiction 
■of the Muniif of B, ia no aufficient ground for an 
application under the Code of Civil Procedure, a. 23, 
fur a transfer to the latter Court. A party apply- 
ing under a. 23, Act X of 1877, must finit of all 
give notice to tiie other party or side ; tlie appli- 
cation should then bo received by the Munaif and 
tranamittod to the High Court through tho Dia- 
tritit Court. Pubbunjotb v , Dbon Pamduv 

S C. L. B. 362 

a Suit for partition of pro- 

perty partly in Caloutta and partly in 
mofassil. In a partition suit inatituted in tho 
second Subordinate Judge’s Court of the 24-Forgun- 
naha, the parties being reaidentaof Calcutta, when 
the proper^ sought to be partitioned cohaiated of 
in) moveable property situate in Calcutta; (6) 
moveable property, ((tha of which waa in 
Oalcutta, the rest Iming in tho immediate vicinity, 
and when it appeared that, if tried in Aliporc, an 
Ameon would have to partition tho Calcutta pro- 
perty, and that the suit could bo more expeditiously 
and cheaply tried in tho High Court, //eld, 
that tho case was a proper one to bo transferred 
to tho High Court to be tried on tho original side, 
and an order was made accordingly. Jotendro 
Nautd Mittbb V. Raj Kristo Mittkh 

I. L. B. 16 Colo. 771 

TRANBFEB 07 OBIMlBrAl. OABBB. 

1. GenxbalCases .... 12492 

2. LETTEBa Pateet, High Courts, 1866, 

CL. 29 12601 

3. GBOUNDFORTRANSrEB . . 12602 

See Appeal in Criminal Cases-Agts - 
Burma Courts Act. 

I.L.B.4 0alo.6e7 

See COMPLAlNT^lNSTITUTlON OT COM- 
PLAINT, AND NECESSARY PRELIMINA- 
RIES ,6C.W.ir.488 

See Complaint— Power to refer to 
Subordinate Officers. 

See Criminal Procedure Code (Act V 
OF 1898), s. 110 I. Ii. B. 80 All. 47 

See Criminal Procedure Code (Act V 
OF 1898), ss. 146, 192, 629. 

I. L.B.86Calo. 870 

See Criminal Procedure Code, 1898, 
a 626.- 

See Criminal Prooedure Code, s. 626A. 

I. L. B. 16 Oalo. 466 

See Criminal PeogeedInos. 

I. L. B. 12 All, 66 
LL.B.14A1L846 
L Ii. B. 10 Had. 876 
60.W.N.26B 

S.M Disobaboi Of Accused. 

70.W.]!r.6B7 


TBABBFBB 07 OBIMIHAL CABEB^ 
canid. 

See High Court, Jurisdiction or— 
Madras — Criminal. 

I. L. B, 12 Had. SO 
See Magistrate— General Jurisdiction. 

I. L. B. 80 Cato. 440 
I.L.B.88 Calo.44 
See Magistrate, Ji risdiotion of — 
Powers of Magistrates. 

40. W.N. 821 
1. li. B. 18 All. 846 
I. li. B. 22 Had. 148 
I. L. B. 22 Bom. 640 
I. L. B. 26 Mad. 180 
See Magistrate, Jurisdiction ut — 
Special Acts — Cattle Trespass Act, 
1871 . I. L. B. 28 Calc. 800 ; 442 
See Magistrate, Jurisdiction of— 
Withdrawal ok cases. 

I. L. B. 14 Had. 800 
I. L. B. 16 Had. 04 
I. li. B. 22 Bom. 640 
;Sfee Possession, Order of Criminal 
Court as to— Transfer or with- 
drawal OF Proceedings. 

I. Ii. B. 22 Cato. 880 
6 G. W.N. 686 

See Security for Good Bkhaviouh. 

L Ii. B. 16 All. 0 
L Ii. B. 10 All. 201 

grounds of— 

See Transfer ok Criminal Case. 

I. L. B. 86 Calc. 004 

Lettera Patent, High Courta 

cL20- 

See Transfer or Criminal Cases — 
Ground for Transfer. 

I. Ii. B. 28 Calc. 700 

power of, by HagistratoB— 

See Cattle Trespass Act, s. 20, Sch. II. 

I. Ii. B. 84 Cato. 026 

— right of acouBod to— 

See Security for Good Behaviour. 

1. L. B. 20 Gale. 802 

. . when prooeedingB taken in ab- 
aetioe of aoouBed— 

See Accused Person . 6 C. W. N. 110 

1. GENERAL CASES. 

— Power to transfer— 

Procedure Code, 1882, a. VH—Relerence to High 
Court — Burma Courta Act (XVII of 1878), a. 80. 
The Local Government has no power, under h. 
178 of tho Code of Criminal Procedure, to transfer 
trial to the Court of a Commissioner a criminal 
ease duly committed for trial to tho Court of the 
Recorder of Rangoon; but the' Local 
Government has tho power to transfer a case 
from tho distiiot of Rangoon to the Ses- 
stoOB Division of Pegu. Queen-Empress f. Noa 
Tea Mouno I, L. B. 10 Cato. 043 

18b2 
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8. — Criminal Pro- 

ttdwo Code, ISSdf B. 526^Dialriet Magisiraie and 
Civil and StuUma Judgt {gud Magialrak) of Ban- 
galore aubordinate to High Court. The Dietriot 
Magistnte and Civil and SoMions Judge of the 
Civil and Military Station at Bangalore are Magia- 
tratea aubordinate to the High Court at Madraa 
within the meaning of a. 520 of the Code of Criminal 
Procedure. The High Court therefore haa power 
to tranafer a caae from the Courta of thoao Judgea 
to any other Criminal Court. Under the ciroiim- 
atanoea diaoloaod, the High Court tranaforrod thia 
caae. Soott v. Ricketts I. L. B, 0 Had. 866 

^ Power of High 

Court, Bombau— Criminal Procedure Code, ld82, 
a. S26~~~Aet III of 1884^ a. 11 — CnnUmmani Ma- 
guHrale, Secunderabad. The High Court of Bom- 
bay, having been veatod, by notification of the 
Governor-General of India in Council, No. 178 of 
23rd September 1874 with original and appellate 
criminal juriadiction over European Britiah 
Bubjecta» being Christiana, resident, amongst other 
places, at Secunderabad, outside the Pmdonoy 
of Bombay, and within the territories of Hia High- 
ness the Nixam of Hyderabad, the Cantonment 
Magistrate of Secunderabad in hia character of a 
District Magistrate is aubordinate to the High 
Court in criminal matters relating to Christian 
European Britidi subjects in Hyderabad within 
the contemplation of a. 520 of the Code of Criminal 
^cedure (Act X of 1882), as amended by Act III 
of 1884, a. 11 ; and the High Court poaaeaaes. by 
virtue of the appellate jurisdiction so vested in it, 
the power of transferring a criminal case pending 
in the Cantonment Magistrate's Court either to 
itself or to any criminal Court of equal or superior 
juriadiction. The High Court, by an order under 
B. 520 of the Criminal Procedure Code (Act X of 
1882), transferred the present case of dmamation 
from the Court of the Cantonment Magistrate at 
Secunderabad to the High Court for trUO, on the 
ground that no machinery for a trial by jury 
* existed at Secunderabad. Quesv-Emfriss v. 
Edwabds . LL. B.8BOIII.888 

A Adan Aot (II of 1864)^ 

Power of High Court, BonAay^Tranafer of eaae 
from Court of Political Reaident of Aden—Cri- 
mitud Procedure Code, 1882, a. 528. A prisoner 
charged with having committed murder at Porim 
was committed by the Magistrate there on the 26th 
August 1885 for trial before the Politioal Resident 
at Aden, l^ whom he was convicted and sentenced 
to death on the 14th September 1885. On the 
26fh January 1880 the High Court of Bombay re- 
. versed the conviction and sentence, on the ground 
that the Court of the Resident had no jurisdiction 
over the Island of Pbrim, and that the Residont, 
not having been appoint^ a Judge of a Court of 
Session for that island, was not competent to try 
the prisoner. The Hi^ Court ordem a le-triM 
before a competent Court On the 10th February 
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1886 the Government of Bombay issued the noti- 
fleation (No. 823) above set forth. On the llth 
March 1880 an application was made to the High 
Court of Bombay rortho transfer of the case^ 
another Court of Session or to the High Court for 
trial. Held, that Perim is a Sossibns IKvision, and 
that, after the establishment, under Ihc Code of 
Criminal Procedure, of a Court of Session for the 
Perim Sessions Division and the appointment of 
the Resident at Aden as Sessiona Judge of that 
Court, the accused stood properly committed 
to a Court of Session. The High Court therefore 
could transfer the case from that Court, under s. 
526 of the Code, to any other Court of equal or 
superior jurisdiction, or to the High Court of Bom- 
bay. Per Bibdwood, J.— The High Court can- 
not, under s. 520 of the Criminal mceduic Code 
(Act X of 1882), any more than under a 25 of 
the Civil Procedure Code (Act XIV of 1882), 
direct the transfer of a case, which is not 
properly before a subordinate Court of com- 
petent jurisdiction, to receive and try it Peary 
Lall Mozoomdar v. Konud Kiahore Doaaia, I. L. R. 
8 Calc. 80, followed. Queen^Kmpreaa v. Thaku, 

I. L. B. 8 Bom. 312, distinguished. Per .lABDiirB, 

J. — After the High Court had annulled the pro 
ceedings in the Court of the Resident at Aden os 
without jurisdiction, the case could not he treated 
as still pendinft in his Court ; and as there was no 
Court of Session in existence at the time of the 
commitment, it necessarily followed that the esse 
remained in ^e Magistrate’s Court But whether 
the ease was considered as ponding in the Court 
of a Magistrate, or of a Resident, or of a Sessions 
Judge, the High Court had the power to transfer it, 
and that under the circumstances the case should 
be so transferreu to the High Court for trial. 
Queen-Empbess V. Manoal Tekohand. 

I. IaB. 10 Bom. 874 

6. Bupopean 

Britilh BUbJeot— VurMiritoa of High Court to 
tranafer— Qrounda for tranafer— Criminal Procedure 
Code {Ad X of 1882), a. S28-Acl XXXVII o! Ij^ 
Sonlhal Pergunnaha. The Court of a Mimtiatfr 
in the Sonthal POrgunnahs is, as regards we trial 
of an European Britidi subject to l£e subordinate 
High Court and the High Court has power, under 
B. 520 of the Criminal Procedure Code, to dii ec^tto 

tranrfer of a case in which such BuUeot is oMmeniM. 

The transfer of a case diould be ordered wm 
there are oircumstanoes which may leaamhly 
lead the petitioner to believe that the Magis^te 
has to some extent prejudged the ease aga^ 
and wfll in oobsequenoe be prdudioed in tee trial* 

InOemalttrcf^ 2*5^^ CMUt 

9 . Vnuufte to ! 

Oourft Pnetiw* 

«. 147 (OrMnol Pneiimrt Ooit, 

1 . 115-** <km '* nitmi to BiA 
to PtlUeo MogUntt. SmMo: T 
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mentioned in h. 147 of tho High Court’s Criminal 
Procure Act (X of 1875) must refer to some ques- 
tion in the nature of a oriminal proceeding, and 
not to a matter of a eiaut-oivil character, such, as 
tho reference to a Police Magistrate contemplated 
in s. 115. Rbq. V. Ramadas Samaloas. 
parte Madavji Dhabbamsi 18 Bom. 817 

7, Nigh Courts* 

Criminal Procedure Ad, J87S, s. 147 (Criminal Pro- 
eedure Code, 1882, s. 826y—** Other proceeding ” — 
Commitment, applicaiion to quash^24 A 26 VieL 
c. 104, ss, 13 and 18. Tho words ** or other pro- 
ceeding ” in 8. 147 of Act X of 1875 did not include 
a commitment, and an application to have a com- 
mitment quashed could be entertained under tho 
provisions of that section. In Cm matter of the 
•petition ol Charoo Ghitnobr Mulligk. Chabou 
Chunokr Mullick V. Empress 

L L. B. 9 Galo. 887 

8. — Acquittal— 
Presidency Mtiyidrates Ad (IV of 1877), s. 181— 
Calcutta Municipal Act (Beng. Ad IV of 1876), 
w. 75, 79. Tho powers of interference given to the 
High Court by a. 147 of the High Court’s Criminal 
Procedure Act wore not intended to be exercised 
in the case of an acquittal by tho Magistrate, but 
•only in tho oaso of convictions or other orders 
whereby a defendant is ag^ved or injured. 
Corporation of Calcutta vrSHEncuNBAM Napit 
•ahas Bheeoun Napit 1. Ii. B» 8 Calo. 880 

8. Nigh Courts* 

Criminal Procedure Act, 1875, s. 147 (Criminal 
Procedure Code, 1882, s. 526)— Notice to prosecutor- 
Penal Code, ss. 292 and 294— Specific charge— 
Procedure on transfer to High Court. In an appli- 
cation for the transfer of a case under s. 147, Act 
X of 1875, in which tho prisoner has been convicted 
and^ is undergoing imimsonmentk it is in tihe dis- 
cretion of tho Court to order, for sufficient primd 
facie cause shown, that the case be removed with- 
cut notice to the Crown. Sembk: A charge under 
ss. M2 and 294 of tho Penal Code should be made 
spooifio in regard to the representations and words 
alleged to have been ediibitod and uttered, and 
to bo obscene ; and the Magutrate, in convicting, 
ihould in his decision state distinctly what were 
toe particular representations and words which 
he found on the evidence had been exhibited and 
utter^ and whioh he adjudged to be obscene 
wit^ the meaning of those sections. Where no 
specific decision has been given, the High 
transferred under 
** 147, Aot X of 1875, may either try the case da 
'totn or dismiss it on the ground that the Magis- 
^te has come to no finding on whioh the oonvio- 
^ can be Bustained. Quieh v. UnimiioNATH 
. . . . LX4B.10ala866 

“TZ Bigh Courts* 

JVncsdiire Act, 1875, s. 147-^Transfer of 
^6se hefon Afopfifrula— Fotssr fo ieeua Mandamus, 
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A charge was made against tho accused of using 
oriminal foreo under s. 141 of tho Penal Code. Tho 
Police Magistrate heart! tho evidence for tho pro- 
secution, and, without tlisbi^iving it, decided it 
did not amount to tho . ofTcneo ehargiul. Held, 
that, assuming that an error ot law had been 
committed, the High ('oiirt had no [siwcr to issue 
a mandamus to the Magistrate to commit the 
defendants; it was not a case where tho Magis- 
trato had declined jurisdiction ; he liud exorcised 
his jurisilietion and fieanl tho case. Held, also, it 
was not a caso whicli the Court could transfer 
under s. 147 ot tho High Court’s Criminal Proce- 
dure Act. Empki^ss V. GAsrER 

I, L. B. 8 Galo. 878 

11, ///^/^ Courts' 

Criminal Pncoliire Ad, 1875, s. 147- -Case trans- 
f erred to High Court — Refund of fine on quashing 
convidion — Notes of evidence taken hy Magidrate. 
Tho High Court hail no power, under s. 147, Aot 
X of 1875, to orrlcr a fine to be refunded on quash- 
ing a conviction. Tho Court in this instance de- 
cided whether the case should bo transferred under 
s. 147 on the notes of the evidence taken by the 
Magistrate at tho trial. Queen v. Jbrrun Bijx 
I. L. B. 1 Calo. 864 

IS. - - - High Courts* 

Criminal Procedure Ad, 1875, s. 147— Costs — 
Police Mngidrates— Notes of evidence. In a caso 
transferred to tho High Court under s. 147, Act X 
of 1875, tho Court had no {Niwer to give costs. 
Semble: The ease may bo transferred after final 
determination by tho Magistrate. Notes of tho 
proceedings before them should be taken in all 
cases by the judieiail officers of all Criminal Courts 
subject to the Act. In the matter of Louis. In 
the matter of Bengal Act VI ok 1866 

16B.L.B. Ap.l4 

18. Power of DlBtriot Magis- 

trate^Pottwr to call for ease— Procedure when, 
having called for it, he finds it out of his jurisdic- 
tion. The Magistrate of tho district has authority 
to call upon to his own Court any criminal ease 
without limitation as to tho stage of proceeding 
at whioh it may bo called. If tho Magistrate, 
having in the exorcise of his authority withdrawn 
nay ease, finds that it did not oomo within tho 
jurisdiotion of his Magistracy, ho would not merely 
be oompetent, but bound to refuse to proceed 
further with tho case. VmARTKB Kranum v, 
Meher Ali . 84 W. B. Gr. 4 

14. Held , that, ol. 

thou£^ the Magistrate of a district is competent 
to omr tho romovid ot any particular case from 
the file of a subordinate Court to his own, it is 
doubtful whether ho can by general proceeding 
diroot the transfer of cases which have no existence, 
and whkh are not pending before any of his subor- 
dinates. Government v. Gibdharbb Lall 

1 Agra Gr. 84 
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15, Criminal Fro- 

eedicre Codtt 1882, m. 626 and 192~~'Tranafer of 
Criminal ease by ihe High Ccfuri to the Court of a 
DMrtef Magistrate — Interpretation of order — Prac^ 
Uee. When a criminal oaao ia tranaforrod by an 
Older of the High Court from a Court aubordinate 
to a Diatriot Magiatrato, to tho Court of a 
Diatiict Magietrato if it ia intended that the 
Diatriot Magiatrato riiall have power to tranafer 
the oaae to a aubordinate Court, tiiat intention 
be expreaaod in the order of the High Court. 
If no Buoh intention ia exproaaed, it will bo under- 
stood lhat, in the caae of a tranafer from a Court 
subordinate to a Diatriot Magistrate to a District 
Magistrate’s Court, that District Magistrate’s 
Court ia expected to tiy tho case itself ; but* when 
the transfer is from tho Court of one District 
Magistrate to tho Court of another Diatriot 
Ma^rato it will bo understood that, unless the 
contrary is directly oxprosaed, tho Magistrate of the 
Court to which tho transfer is made has iwwer and 
juriadiotion to apply s. 102 of tho Code of Criminal 
Procedure, and to transfer the case to the Court of 
any Magistrate subordinate to him who may he 
competent to try it. Quesn-Empbkss v. Mata 
Pbasad . . I. li. B. 19 All. 949 

10. . AppUoation for transfer-- 

Criminal Procedure Code, 1872, s. 64 r— Power of 
Judge anting on English Commidee, An application 
for tiie transfer of a case under s. 04 of tho Criminal 
Procedure Code, idiould bo made, not by letter to 
tho Englidi Department of the Hi^ Court, but 
before we Court in its judicial capacity, and should 
bo supported by affidavits or affirmation in tho 
usual way. Queen v. ZuniRUDDiw 

1, L, B. 1 Galo. 219: 96 W. & Or. 97 

17. - - Notice of transfer— <9ii5ofd«- 

sate Magistrates^-^Criminal Procedure Code (Act 
X of 1872), s, 48— Notice to the parties before (he 
transfer is made. Before a Magistrate of a District 
can transfer a ease from a Couri^bordinate to him 
to any other subordinate Court? notice of such in- 
tended transfer should bo served upon the parties, 
■0 as to enable any or either of tho parties to come 
forward and show cause why such tranafer should 
not be made. In the mailer of the petition of 
Teacotta SniKDAB. Teacotta Shekdab V. 
Ain ypn. Ma JEE 

LL. B. 8 Gala 898: 10 C. L. B.988 

18. Criminal Pro~ 

esdure Code (Ad X of 1882), s. 628— Notice to oc- 
cused. An order under a 628 of the Oiminal Pro- 
oedure Code (Act X of 1882), tranaforring a oaae 
tor inquiry or trial from one Magistrate to another 
ought not to be made without notioo to the aoensed. 
Q^jr-EMraBSS e. Sadashiy Nabatae Joshi 

I.L.B.99B01II.849 

18. - - Transfer of partly heard 

ease— Fsofifig of evidence. Where a case whioh 
has bean partly heard by one officer is transfened to 
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another officer for trial, the latter diould hoar all 
the evidonoe in tho case before deciding it. Kopil 
Nath Sahi v. Konbebam 14 w. B. Gr. 8 
Queen v. Kulltan Singh . 9 N. W. 468 

The High Court, however, declined to interfere 
in a case of this sort, as the prisoners did not appeal 
or raise any objection to the trial on this ground. 
Kopil Nath Sahbb v. KonEebam 

14W.B.Gr.8 

90. Adjournment— A ppitcalf on /or 

adjournment of trial before hearing — Duty of Court 
to grant reasonable adjournment — Refusal to ad^ 
joum trial, effect of, on subsequent proceedings^ 
Code of Criminal Procedure (Act V of 1898), s. 626, 
el. (8). The law does not require that an applica- 
tion for postponement under sub-s. (8) of s. 626 of 
the Code of Criminal Procedure, or an application 
to the High Court for transfer, should be made 
within any particular period before the date fixed 
for tibe hearing. It requires only that the jiarty 
should notify to the Court before whioh the case 
is pending, before the commencement of the hear- 
ing, his intention to make an application for the 
transfer of the case. If such an intention is noti- 
fied at however short a time before the commence- 
ment of tho hearing, the Court before which the case 
is ponding is bound to exercise its powora of post- 
ponement or adjournment without reference to any 
opportunity that tho party might have had of mak- 
ing an application at some earlier time. The 
refusal to grant such an application for postpone- 
ment is illegal, and none of tho proceedings that 
follow can be supported. Queen-Empress v. 
Oayitri Prosunno Ohosal, I. L. R. 16 Calc. 455, 
followed. Queen-Empress v. Virasami, /. L. R. 19 
Mad. 376, distinguished. Subat Lall Chowdhry 
V. Emfebob (1902) . . L L. B. 99 Galo. 911 

B.a6G.W.I!r.801 


9L . Criminal Pro- 

cedure Code (Act V of 1898), ss. 344, 626— Mo^ 
(rate, competency of, to proceed with the can ap to 
the point at uhieh (he accused is called on for hts 
defence. Sub-a (8) of a 620, (Mminal Prooediw 
Code, docs not make it obligatory to pant a 
adjournment irrespective to whewer th®. 
has a reasonable time to make his appliywn 
without such an adjournment; but msJws » 
obligatory only if it is necessoiy to enaw the 
petitioner undm a 620 to make his ap^wtlon 
before the accused is called on for his defenWi 
W’here, upon an apjdioation, made by an aecnjj* 
for adjournment under sub-a (8) of a 8wh 
Magistrate did not make any special oito of ^ 
joumment for the solo purpose of enablm w® 
to mi^ the application for tranafer 
the pioceedinga subsequent to the date td ^ 
fusai of the application wore not bsAh®*®” 
as the applicant had sufficient opportwW ^ 
applying between the time when he 

intenttS of so ddng and the time he was osllid 
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for defence. 8. 620, nib-s. (0), requires only that 
a reasonable time shall be afforied for the applica- 
tion for postponement being made and an order 
being obtained thereon before the accused is called 
on for his defence. It is, therefore, competent 
to the Magistrate, before granting an adjournment, 
to proceed with Uie case up to &e point at which 
the accused would bo called on for his defence. 
DuOKB KBISTO SaMABTA V. KUiG-EuPEROB (1002) 

6 O.W.N.717 

22. ** Criminal oaae.”— llio provi- 

sion of a 620 of the Criminal Ptocedure Cbdo (Act V 
of 1898) do not give any power to direct the trans- 
fer of any mccedings initiated under a 146 of the 
Code. Suw proceedings do not constitute a 
** (Timinal case ** within the meaning of a 620 of 
the Code. A criminal case moans a case arising out 
of, and dealing with, some crime already commit- 
ted. It docs not include proceedings taken for 
the prevention of crime. In re Pandub ang 
(jovtnd PujARi (1900) I. L. H, 26 Bom. 17B 

28. — ■ Jurisdiotion— Cnmtnaf Pro- 

erdure Code (Act V of 1898)t a 528 — Power of Die- 
trict or 8ub~Divieional MnguAraie io iranefer a 
erimimd ease from the file of a Village MngudraU — 
EsAesil of power-^Pelty thefts triahle under Mad, 
Reg, IV of 1821. llie jurisdiction which a 
District or Sub-Divisional Magistrate has, 
under a 628 of the Code of Criminal Procedure, 
to transfer a criminal case from the file of a village 
Magistrate is limited to the cases (namely, those 
ivlating to petty thefts) which a village Magistrate 
Is empowered by Mad. Reg. IV of 1821 to tiy and 
punish. Sevakolandai v . Ammayan (1902) 

L L. B. 26 Had. 864 

84, - motion— Criminal Procedure 

Code {Act V of 1898), s. 528— Transfer of 
eaee at request of Magistrate. An order for the 
transfer of a case, made at the request of the Magis- 
trate, on whose file the case stands, and not on the 
application of a party, is an exception to the gene- 
ral rule that an order for transfer should not bo 
made under s. 628 of the Code of Criminal 
Procedure without notice to the other side. Queen- 
KMiniEss V. Kupfuuutbu Pillat (1900) 

l.li^B.24Mad.817 

26, Criminal Pro- 

cedun Code, s. 528— Transfer, amfii/eaiion for — 
Notice to ornate party. Althougn s. 628, Code 
of Criminal Pkocedure, does not expressly provide 
for the giving of notice to the opposite pmrly, yet, 
on genenl princfoles, when an application for 
transfer is made hy one party, notice should bo 
given to the other party, Mfore an order of trans- 
fer is mada TeacoUah ShMar v. Amur Majee, 
L L. R. S Cafe. 593, referred to. Ajodheta Im 
r. Pabtao Nabaiv (1902) . . 70, W.N.U4 

aonitj for koeping tho 

Vwnn^Crimindl Procedure Code, ss. 197 (2), 
192— Power of DiMei Magistrate to transfer 
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proceedings instituted by him against a person 
not within his district. Jield^ that it w’as com- 
petent to a District Magistrate, who had initiated 
proceedings under s. 107 (2) of the Code of Oimi- 
nal ProiTdurc against a pi*rson not at tho 
time within the limits of his jurisdiction to 
transfer such proceedings at a later stage to a 
Magistrate subordinate to hiinst'lf, although such 
Magistrate was not competent to initiate such 
proceedings. Kino-E3ii*eror v . Munna (1901) 

I. li. B. 24 All. 161 

27, — Rfcurity to keep 

the peaces Juristliciitm of MagiHtratrs—Crminal 
Procedure Code {Act V of 1898), ss, 107, 192 — 
Proceedings, initiation of. A District Magistrate 
instituting proceedings under s. 107 (2) of the 
Criminal Prorcdiiii> Code has power to transfer the 
inquiry to any subuidinate Magistrates, competent 
to inquire into the siinic. The object of s. 107 of 
the (Trimiiial Prot‘edllI1^ (Vide is to n^stri(4; the 
initiation only of proceedings against persons resid- 
ing beyond the local limits of the jiirisdietion of 
District Magistrates, and not to n'striet their power 
to transfer such proceedingH, aftiT initiatitm, to a 
subordinate Magistrate. S/unna v. Lechhu Shekh, 

I. L. R. 25 Calc. 500; Raghu Singh v. Abdul 
Wahah, I, L. R, 25 Calc, 412, distinguished. 
Dinendro Nath Shanial, In re, t, L R, 8 Calc, 851 ; 
Satish Chandra Panday v. Rajmlro Nartiin Bagchi, 

I. L. R. 22 Calc, 898, n*feiTed to. King-Emjieror v. 
Mvuna, I, L. R, 24 All, 151, followed. 'J'he pro 
ccedings under s. 117 of the (*ode aro intended to bo 
pn^cautionaiy and not punitive. Surjya Kanta 
Roy (.'howdiiry v . Emperor (1904) 

I. L. B. 81 Calo. 860 

28. Supplementary case— Dis- 

qualification of SeBBione Judge to try— • 
Adjournment of case-Criminal l*ror.rdure Code {Act V 
of 1898), s. 526, ch (5). 'I'he aeeuaed were committed 
for trial on tho 12th December ltX)3. Trial was fix- 
ed for tho 3id February 10t)4 before the iiicssionB 
Judge. On the 3rd February t ho accused asked the 
Judge to refer the case to tho High (V)urt for trans- 
fer, on the ground that tho Judge had previonaly 
convicted other accused persons on the same facta. 
This was refused. The accused thereupon applied 
under s. 620, el. {8), of tho Criminal Procedure C.*ode, 
for an adjournment of the case, on tho ground 
that the High Court would bo moved for a transfer. 
This was also refused. I'ho case proceeded, and, 
after tho case for tho prosecution was concluded, 
two witnesses were examined on fe^half of one of 
tho accused and tho case was adjourned till the 
16th Felmiaiy. Between tho 23rd and 10th Feb- 
ruary no application was made to tho Court 
for a transfer. The case was included on the 
10th February and the accused wore convicted. 
Held, that the Sessions Judge was not disqualified 
from trying the case. That the accused had a 
reasonable time for applying to tho High Oonrb 
befbre they were required to enter upon their 
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defence on the 16th Folirui^ and, ae they abstained 
from doing so. the proceedings of the Ses^ns Judge 
were not void. Joharuddiv Sarxab e. Emfiror 
(1904) . . L Ii. a 81 Calo. 716 

88. BuocoBBion of Magistrates— 

Ohransfhr of case from one Magistrate to 
another— De aoso iridIr—Criminal Procedure Code 
(Aei V of J898)p m. 3S0 and 828~~Praeii€e. Section 
300 of the Criminal Ffooeduro Code is not limited 
to oases in which Ma^strates succeed each other in 
their offices, but applies also to all cases transferred 
from the Ole of one Magistrate to that of another 
under a 028 of the Code. Deputy Legal Bemem- 
hrameer v. Upendra Kumar Qhoee^ 12 C. W. N. 140^ 
oommented on. Purmessur Singh v. Sooroop Audi- 
tone, 23 W. B Cr. 40 s KopU Nath Sahi v. 
Koneemm, 14 W. R, Cr, J, referred to. In re 
Raghoo Parirah, 19 W, R. Cr, 28 ; Damn Thakur 
V, Bhowani SahoOf 1. L, R. 23 Cak, 194 ; Queen- 
Smpreea v. Baahir Khan^ /. L. R. 14 AU. 346, 
distinguished. Queen v. Humath Ouho Thakwrta, 
24 W. R, Cr. 62 ; Queen-Emprees v. Angnu, (1889), 
AU. W. N, 130, not followed. Mohrsk (Sandra 
Saha v. Emfiror (1908) I. Lb B. 86 Oalo. 467 


2. LETTERS PATENT. HIGH COURTS, 1860, 
CL. 29. 


1. Transftir to High Court— 

Power to tranafer^riminal Procedure Code, 1872, 
e, 64. S. 29 of the Letters Fhtent of 1860 em- 
powers the Hi^ Cburt to transfer for trial before 
Itself an appeal to a Court of Session from the 
sentence of a District Magistrate, and this power 
was not affected by a 64 of the Code of Criminal 
Procedure, 1872, which authorized the High Court 
to transfer an appeal irom one subordinate Court 
of criminal jun^ictifm to another. Sitapathi 
Nayudu V. Quirk . I. L. B. 6 Mad. 88 


8. Power to iranefer 

Comipdeney^* to investigate ease. The eon- 
struotbn of cL 29 of the Letters Patent, 1866, is 
thatt^ High Court has power, if in its discretion 
It thinks right to exercise it, to transfer the investi- 


gation or trial of any criminal offence committed 
in Ototta to a mofussil Court, which is otherwise 


eoinpetent to try it, or to direct the trial by the 
Hkm Court of an offence committed in the niofussiL 
** Competent to investinto it ” does nof include 
oompetapy as regards local jurisdiction, but only 
oompsten^ with ipgaid to the offender, the nature 
of &e omnee and the punishment. Qubin u. 
Nabadwip Goswamx .... 

1 B. L, B. O. Or. 16 : 16 W. B, Or. 71 note 

8L, ■ ■■ — Power to transfer 

•-Power of single Judge on original side of High 
Court. On an application made for the transfer 
of a ease from tifo Sessions Court at Patna for trial 
hy tto High Court at CSaloutta, on the grounds 
mai^ that all but one of the charges against the 
prisoners were for offences commits in Calcutta ; 
that the aeleetioB of P4tna as the plaoe of trial was 


2. LETTERS PATENT, HIGH COURT, 
1866, CL. 29-eofieiti. 

ealralated to prejudice the prisoners ; that the 
police at Phtna were getting up the case against the 
prisoners by improper and illegal means ; that 1^ 
these means was created such a feeling of dread and 
insecurity among the witnesses and odters in Patna 
as would prevent a fair trial from taking place 
there ; that some of the witnossos for the defence, 
although willing to give evidence in Calcutta, re- 
fused to go to Patna to give evidence; and that many 
difficult points of law were likely to arise at the trial ; 
but these allegations were denied by the affidavits 
filed in opposition to the application : — Hdd (Mag- 
FHERSOK, J„ doubting), that the High Court had 
power under cL 29 of the Isiitn Patent to transfer 
the ease for trial by itaelf. The Court, however^ re- 
fused the application, on the ground that a sufficient 
case had not been made out for the exercise of the 
power of the Court Per Pkiar, J. A single Judge, 
sitting on the original side of the Court, has mwer 
to entertain an application for the removal of a 
criminal case from a Court in the mofussil to the 
High Court in the exercise of its extraordinary 
original criminal jurisdiction. Qubin v. Ambbr 
Khan . . 7 B L. B. 840 : 16 W. B. Cr. 69 

4, Criminal Ptoee- 

dure Code (Act V of 1898), ss. 146, 626-JurisAw- 
tion of High Court to transfer a case pending disposal 
under s. 146. A case under s. 145 of the Co^ of 
(kiminal Procedure is a ** criminal case,*' and the 
High Court has jurisdiction to transfer it, both 
under s. 526 of the Code of Criminal Procedure and 
cL 29 of the lictters Patent. Re Pandurang QouM 
Pujari, I. L. R. 26 Bom. 179, not followed. 
Arumuga Tegundan (1902) 

LL.Bb8eMad.186 

3. GROUND FOR TRANSFER. 

L Nature of grounds for 

transfor — Transfer from one Magidralt to 
another, llie High Court will not, except on very 
strong and veiy dear grounds, transfer a ease from 
one Magistrate’s Court to that of another Magis- 
trate. In the matter of the peHHom of SeakkaR 
Abaji Hoshikg. Rbg. v. Shankar Abaji Hoseiw 

eBoiii.Or.69 

8. Probability of unfoir trial 

—Transfer from one MagUdraU to anoOwr. It ii 
only when there is reason to suppose that the pri- 
soner will not have a fair trial that the WA (krart 
will transfer a ease from one magisteriM offiosr 
to another. Qubbn o. Kisto Chukdbb Gbosi 

8W.B.Or.68 

8L - Proof ofgroouda 

for transfer— Croumds necessary to ddain tr ansfer 
whan appUeoHon is opposed by aecnsed. Bom 
the triuisfer of a ease from one Criminal Court to 
another oan be made, in oases in whhdi the ae witott 
objeots to the tnnsfer, the proseonthm must biM 
forward the very best evidence to prove that a w 
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trial oannot be had in the District in which the 
-oase ia ordinarily triahlo. In the malUer of the 
petition of the. Legal Bbmembbancsb. Em- 
press V. Nobo Gopal Bose I. Li B. 6 Oalo. 491 

A Froseoution initiated by 

Vagietrate— GoiivtWton before same Magiairaie 
—Tranafer of appeal from Magistrate to Sessions 
Judge. Where the Magistrate of the district had 
procured tho initiation of a number of prosecu- 
tions against the same person, and one of them 
which had resulted In conviction came up before 
him in appeal, tho High Court-, considering that it 
was not altogether seemly that he should near the 
apiieal, ordered its transfer to tho Sessions Judge. 
Bamxan Alt o. Dubpo Komilla 

BAW.B. Cr.68 

6. Judge forming premature 

opinion— Oofit^nieftce — Selieving judicial offieer 
of case he wishes not to try. Tho High Court does 
not exercise its powers of transfer in a ease of 
forgery or perjury solely on the ground that tho 
Judge who is to try tho case had formed an opinion 
that the document has been forged or the perjury 
committed. But when the transfer can bo maclo 
without risk of any improper interference with the 
oourso of justice and witiiout much inconvenience 
to the parties and witnesses, the transfer would bo 
proper, not only as a fair concession to tho accused 
person, but as a means of relieving the Judge from 
a position which he would himself desire to avoid. 
1% the matter of the petition of Arunachalla Bbddi 

6 Mad.S 12 

A Criminal Proce- 

dure Code (Act V of s. 686— EapreMtbn of 
opinion by Magistrate in counter-case on evidence 
adduced. Where the complaint forming the sub- 
'ect of trial in a case before a Magistrate related to 
acts forming the substance of tho defence in an- 
other case already tried by the same Magistrate : — 
ScM, that the Magistrate having had to express 
his opinion on the evidence, mich formed the 
evidence for tho defence in that case, it was desir- 
shlo to have the complaint tried by some other 
^gistrate. Chaedramami Sabma v. Kurja 

4 0.W.ir.884 

7. Beasonable apprehenaion 
m the mind of the aooueed— CrtmtiiaZ Proce- 
dure Code, 1882, s. 62C—Real biae— Incidents 
Micidritod to create apprehension of bias. In doal- 
ug with applications for transfer what the Court 
w to consider is not merely the question whether 
were has been any real bias in the mind of the 
Piwiding Judge against the accused, but also the 
wither question whether incidents may not 

which, though they may be sus- 
wptible of ei^anation and may have happened 
^ Aont there being any real bias in the mind of the 
^vdge, are neverthielesa such as are oalonlatod to 
create in the mind of the accused a reasonable 
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apprehension that ho may not have a fair and im- 
partial trial. Dufeyhon t*. Driver 

I.L.B.28Calc. 496 

Fabsavd Au V . Haruman Prasad 

I. Ii. B. 19 All. 64 

8. — ^ Probability of unfair trial— 

Complexity of ease-*Transfer from one .\fagistrate 
to another — Local investigation — Magidrate trying 
ease, competency of, to be witness-^-Compefent wit- 
ness — Examination of MagUtraie trying ca/te as a 
witness. Where an Assistant Magistrate with 
second class powers was directed by the District 
Magistrate to take up a case of some complexity 
arising out of disputed boundaries to land, in 
which tho accused were charged with rioting, tres- 
pasR, mischief, and theft, and whore, in the course 
of such invoHtigatlon, ho hold a local inquiry ex- 
tending over five clays, during which ho made a 
number of notes and appoannl to havo made a very 
^reful and consciontioiis invostigation of tho local- 
ity, such AS would properly be made by a person 
whose duty it was to get at tho facts with a view 
to lay tho same before some tribunal, and during 
such investigation it appearod that ho acqiiirod 
a large amount of information with roforcnco to the 
ocourrenco on which he hod to arrive at a judiolal 
determination, but which, by reason of tho way 
it WAS acquired, lie could not pro|Htrly or legally 
consider in arriving at an ultimate decision of the 
case (such information not being guanied by tho 
safeguards by which statoments on which a Judge 
ora Magistrate exercising judicial functions con 
act must bo giianlod), and whero it was siiggOMted 
that the notes so made should bo put on tho record, 
and the Assistant 'Magistrate tender himself while 
trying tho case as a wiincss to bo cross-oxamined by 
either the prosecution or the defence : — Held, that 
such a course could not lie allowed, and that tho 
Assistant Magistrate ought not to try tho ease, 
but that it must be transferred to some other 
Magistrate exercising first class powers for dis- 
posd. Habi KisnoRH Mitra v. Abdul Baki Miah 

I. L. B. 21 Calo. 920 

9. Faimesa and Impartiality of 

the Jury — Criminal Procedure Cate, 1882, 
s. 826, cl (e)— Expression of belief by the District 
Magistrate. When two such officerM, as tho Dis- 
trict Magistrate and the Sessions Judge, cmiha- 
tioally express their bdief that it will he next to 
impossible to obtain a fair and impartial trial if the 
case be heard before a jury chosen from a parti- 
cular district, tho bare expression of such belief, 
quite apart from the foundations thereof, must 
shako the confidence of tho parties interested and 
of the public in the fairness and impartiality of the 
particular jury to tiy the case. An older for 
transfer in such cases is expedient for tho ends of 
justice under s. 626, cl. (e), of the Criminal Proce- 
dure Code. The importance of securing tho con- 
fidence of parties in the fairness and impartiality 
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of the tiibunal is next only to the importance of 
securing a fair and impartial tribunal. Dupeyrou 
DnW, /. L. R, 23 Gale. 495f followed. The 
jury in a case triable by jury constitute a part and 
an important purt of the tribunal. It is not quite 
reasonable to say where doubt is entertained as to 
the fairness and impartiality of the jury* that the 
trial should nevertheless go on before such a jury* 
because an erroneous verdict may. in the end. be 
Set right by the High Court. JSmpreM v. Ncho 
Oapal Bost^ I. L. R. 6 Cak. 49h distinguished. 
Lboal Remembrakcbr V. Bhaibab Ghandba 


Chuckebbutty 


I. L. B. S6 Calo. 7S7 


/n ihe maiUr of the jieiiUon o/ the Deputy Legal 
R xillteBBANCER. QuEEN-Ei 1F]|!ESS V. BnAlBAB 
Chubmsr Chakitkbutty . . S C. W. N. 66 


10 . 


Maglntrate having bias 


against the aooii8ed--(7rtmffiaZiVoesif«feUode. 
1882^ e. 626 A, Where a Magistrate in the course 
of an investigation under (Jh. XIV of the Criminal 
Procedure Code, and also in the subsequent enquiry 
preliminary to commitment, acted in a manner in- 
dicating some bias against the accused : — Held, that 
the Magistrate should not proceed with the en- 
quiry. and the case should bo transferred from his 
file. Ratkessabi Pebhhad Nakaib Singh v. 
Emfbess . . S O. W. NT. 408 

11. Illegal procedure byMagia- 

tnte ^Magietrate afUagonielie to arjeueiid^Power 
of High Court, Where the procedure in the 
ease of a person charged with an oiTence was 
found to be irregular and illegal, and the Magis- 
trate was prejudiced and antagonistic to the 
soner. the High Court made an order (as in the 
Raneoordh Case, 4 B. L, R. Ap. i). to transfer 
the proceedings to bo tried by another officer ap- 
pointed or deputed by tho Government of Bengal 
to try the case. Abdool Kadib Khan v. Maou- 
TBATE or PuRMEAH 

11 B. L. B. Ap. 8 : 80 W. B. Cr. 88 


18. 


Judicial offleera intcreated 


in case— Crtfiitftal Procedure Code, 1872, a. 5#— 
Road-eeea eaae— Transfer of appeal for trial 
B^ere it appeared that the only officers in the dis- 
trict of P otherwise competent to hoar an appeal 
from a conviction for theft of property allog^ to 
have belonged to the Road Cess Committee of tho 
district were, by reason of their connection with that 
Committee, interested in tho result of the appeal, 
the High Court directed that the petition of appeal, 
together with all papers oonnoctod therewith, 
diould be forwarded to the Sessions Judge of the 
24-Pergunnah8. to be dealt with as an appeal 
praoented in his own Court. In the maUer t' 
Dwabka Nath Banibjeh . .6 O. L. B. 87( 


UL 


Hagiatrata eitpreaalng opi^ 


nion unfiivourabla to aoouaad— Orfiatnal Pnh 
eedm Code, 1861, $. 36^ranafer Up MagiHraie. 
Althou^ a. 36 of the Oodeof G^inal Procedure 
did not leqnixe a Magistrate to state his reasons for 
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transferring a criminal case from a Court subordi- 
nate to him to his own or to any other subordinate 
Court, the HiA Court sot aside an order oi a Ma- 
gistrate transferring a case after the subordinate 
M^trate. before whom it was. had taken tho 
evidence for the prosecution, and had expressed 
an opinion unfavourable to the prosecution. Queer 
V. Nobogoomab Banebjee 14 W. B. Or. 18 


14. 


Manipulation of order- 


sheet by Magistrate-Criminal Procedure Code 
{Ad X of 1882), 9. 626-~lnguiry pfdiminairy to 
commitment — Bias-Attaching document to record 
after receipt of order of High Court, staying pro- 
oteding— Transfer, grounds of. It appeared that 
during the course of an inquiry preliminaiy to 
commitment some entries in tho order-sheet were 
not made by tho Magistrate, as required by the 
rules of the High Court, daily, and certain orders 
were not reconfed either on the particular day or 
possibly even on tho following day. and in one in- 
stance tho Magistrate did not record the order 
with reference to the state of the proceedings 
then before him. In another instance a note hA 
been subsequently interpolated in tho order-sheet. 
It further appeared, that tho Magistrate, after the 
receipt of the order ol tho High Court staying all 
further proccedinn in the case, placeil on the 
record a certain letter received firom a medical 
officer. Hdd, that the Magistrate had acted with im- 
propriety and showed some bias against the accused 
that further procoedinn should not therefore 
be taken before the saief Magistrate and the case 
should be transferred to another Magistrate. 
Anant Ram v, Mansoob Roy 8 0. W. N. 636 

15 , JuriBdlotion— Pfeee of com- 

mission of o^enee— Transfer of preliminary inves- 
tigation— Criminal Procedure Code, 1872, ss, 64 and 
69, The High Court, under ss. 64 and 60 of tlm 
Code of Criminal Procedure, directed the preli- 
minary investigation in this case, in which the 
accused was charged with criminal breach of trusty 
to be held in Calcutta, the place where the offenoe 
charged was. if not wholfy, at all events portly, 
committed. Queen v, Macdonald 

. 88W.MCr.6 


16. 


View of the aoeno of tiro 

ooourrenoo by a Magiatrate trying a orlmi- 

nal oaie— Local investigaUon— Criminal ^ Pr^ 
dure Code, s. 626. It is not only not objectionable, 
but in many caeoe hig^y adviwble. that a Mogl^ 
trate trying a criminu oaeo dionld himielf InQW 
the Boone m the oeeurrenoe in order to understaro 
fully the bearing ci the evidence given in Gw 
But if he does so. he should be oareral not to aW 
any one on either side to say anything to Mro 
wmoh might prejodioe his mmd one. way or m 
other. The fact he hasheld subh a local mvesu^ 
tion docs not amount to a ground for tronsWro 
the case to another Magistrate. In M 
ike pMUm of Laui I. la MW All •• 
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X7. Bias— EcMonaUe apprehenaian 

in Me mind of the aeeuaed of Magiairaie being 
biaued—Suii by aervant of ealate under Court 
of }Yarda, Me Diatriet Magi^raie aa CoUeUor being 
Manager^oda of Criminal Procedure (i4el V of 
1898), a, 626. Where the apprehenaion in the 
mind of the accused that ho may not have a fair 
and impartial trial is of a reasonable chaimctor, 
tiu)n, notwithstanding, that there may be no real 
bias in the matter, the fact of incidents having 
taken place calculated to raise such reasonable 
apprehension ought to bo a ground for allowing 
a transfer. In me matter of the petition of J. 
Wilaon, /. L. B. 18 Cak. 247, and Dupeyron 
V. Driver, I. L. B. 23 Calc. 495, referred to. The 
mere fact that the Magistrate of the district is, 
in his capacity as CoUcctor, concerned in the 
management of an estate hold by the Court of 
Wards is no ground for asking for a transfer from 
the district of a case brought by a servant 
of tho estate and pending before a Subordinate 
Magistrate in the District. Baktu Sittoh v. Kali 
Pbasad(IOOO) . I. L. B. 28 Calo. 297 

18. High Court, 

pomr of, to iranafer eaae under a, 146 of the Code of 
Criwinal Procedure — Biaa, reaaonabk apprehenaion 
of — Wiincaaea, convenience Uh^Meoning of **caae** 
and '^criminal ease ” — Specific Belief Act (/ of 
1877), a, 9 — Code of Criminal Procedure {Ad V of 
1898), 8M. 4, 6, 107, no, 145, 178, 192, 340, 342, 435, 
437, 439, 526, 527, 528 and 556—ChaHer Ad {24 
d! 25 Vid.), c. 104, a. 15 — lAttera Patent, a. 29. 
Held {per Ghose, J.), that an investigation in a case 
under s. 146 of tho Criminal Procedure Code is an 
inquiry, within tho meaning of cl. (e) of a 626 
of that (VkIo. a Court of a Magistrate taking 
cognizance of a case under s. 146 is a Criminal Court, 
withiu the meaning of the Criminal Procedure 
Code. Tho expression " Criminal case, '* in a 626, 
may be understood as simply distinraished from 
a civil case, being a case over which a Criminal 
Court has jurisdiction. It is doubtful whether, 
under s. 626, the Legislature meant to confer 
on the High Court tho power of making a transfer 
in cases other than those in which a person is 
charged with an offence. The High Court may, 
however, under s. 16 of the Chai%sr Act, direct 
^ transfer of a case, under a 146 of tho Criminal 
Procedure Code, which a Magistrate has taken 
cognizance of. Next to the importance of deoid- 
Mg a case fairly and impartially is the importance 
m conducting oneself in such a manner as to inspire 
in the minds of the parties a confidence that 
nothing bat absolute jusuoe would be dona If, 
l^^fore, by reason ii the words or conduct of a 
Magistrate, or Judge, before whom a case is pond- 
any party reaaonab^ apprehends that there is 
ft bias of^nst him In the mind of the officer con- 
^ornoA, it would be expedient for the ends of jus* 
^ce to transfer the case from his file to that of 
■wne other officer oompetent to try it, though 
may not be any actual bias. Dnpayron t. 
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Dritwr, /. L. B. 23 Calc. 495, and The Legal 
Bemembraneer v. Bhairab Chandra Chuckerhuity, 

I. L. B. 25 Calc. 727, referred to. Ildd {per 
Taylor, J.), that the phrases ‘‘case'* and 

criminal case, ” in the Criminal Procedure Code, 
are not co-oxtensivc, and are nob used indiscri- 
minately or interchangeably. Tho phrase “cri- 
minal case,*’ is intended to be umnl in a limited 
sense, and not to apply to evciy case cognizable 
by a Criminal Court. It is doubtful whether tho 
High Court has power under s. 626 to transfer 
cases which do not relate to matUTs which may 
strictly bo described as crimfbal as relufing to a 
crime or offence under tho law. 'Ihe jiowcr, how- 
ever, exists under a 29 of tho Let tors Patent, whens 
in tho phrase “ criminal cuse,*' appears to bo uhcmI 
without tho distinclion which apparently exists 
in tho Criminal Procedure Code in it«poct of caw\<} 
tried by a Criminal Court ns opposed to civil cases. 
Lolit Mouan Moitra v. Sukja Kant Acharjkb 
(1901) ‘ . .1. L. B, 28 Calo. 709 ; 

B.C. 6 O. W. B. 749 

19. — Magistrate taking part dur- 

ing investigation by police - Crimiml Pro- 
endure Code {Ad T of 1898), aa. 526, 164, 342 — 
Transfer of pending caaea — kmminniion of accuaeit 
by Magistrate, prelimiwmj to trial, hj my of cross- 
emmination. Wlien a Magistrato was pri'simt at a 
search made by the police during an investigation, 
and in all probability he came to know of some 
facts in connection with the case, it is ox))uilient that 
the case should bo tried by some other Magistrate. 
During a polico invest igution, the examination of an 
accused by a Magistrate by way of cross-examina- 
tion is improper.. (Taylor, In the course of 
a imlice investigation a Magislrato is ontitlcsl to 
record, under s, 1G4, CckIo of Criminal Procedure, , 
any voluntary statement made by an arcusod 
person, but he is not entitled to examine him in 
respect of the facts of tho case. S. 342 of tho Code 
only empowers a Court to examine an accused to 
explain evidence already recorded. Gya Sinoh v. 
Mohamed Soliman (1901) . 6 O. W. B. 804 

20. Beasonable apprehension 
In the mind of the acousedr— Crinifnaf 
Procedure Code {Ad V of 1898), a. 526 — Incidenia 
and circumatancea calculated to create apprehension. 
A Magistrate is bound to postimne tho hearing of a 
caso for tho purpose of enabling a party to apply 
to a Higher Court for a transfer and his n^fusal to- 
do BO renders the subsequent proceeding voidable, 
if not void. Queen-Kmpreaa v. Qayitri Proaunno 
Ohoatd, /. L. B. 15 Calc. 455, Surat LaU Chowdhry 
V. Emperor, /. L. B. 29 Calc. 211 and KUihon 
Qir V. Bam Narayan Gir, 8 C. W. N. 77, followed. 
If tho words nscil by and tho actions of a judicial 
officer, though susceptible of explanation and traco- 
abfe, to a superior sense of duty are calculated to 
croato in the mind of tho accus^ an apprehension 
that ho may not have an impartial trial, tho case 
shonld be tnnsferrod to some other Judge for 
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TBAKBFBB OF OBIMZITAL CA8BB- 

€oM. 

3. GROUND FOR TRANSFER^-eontf. 

trial DAoim Kfkio t. King-Em-ptirw^ L L, R. 
31 Cak, 713f and Jcharvddin v. Emperor^ 3 C. W, 
N, 910t referred to. Confidence in the adminie- 
tration of justice is an OBsontial element in good 

S vemmont and a reasonable approhension of 
ilure of justice in the mind of the accused should 
be taken into consideration on an application 
for transfer. Narain Chandra Bantrju v. 
Tks Howrah MunkipaUty^ 10 C. W, N. 441, ex- 
plained. HeU, per Holmwooo, J. The case 
should be transferred in view of the teehnical ob- 
jection that may be taken to the validity of the 
Magistrate’s . final AlDcision, owing to his having 
refused time to apply for a tramfer. Thx vixwa 
of Britt, J. as expressed in Narain Chundra 
Banerjee v. The Howrah Municipality, 10 C. IK. N. 
441, concurred with. Kali Gharai Quosi v. 
Empbbob (1906) . L L. B. 88 Calc. 1188 

SL Criminal Pro* 

cedure Code {Act V of 1898), a. 526--Rule nisi for | 
iransfer, issue of-^ommunkaiion by vakil — Ex* I 
amining witnesses after communication — Reason* 
aide apprehension that fair trial would not be had. 
Where on an application being made by tho acoused 
to the trying Magistrato for time to enable him to 
move the High (kmrt for transfer of tho case pond- 
ing against nim, tho k^istrate did not pass an 
order at once but examined 13 witnesses for tho 
prosecution, and then passed an order allowing 14 
days* time and whereafter tho fact of the issue 
^ a rule by the High Court on the application for 
transfer irnd been communicated bv a telegram 
from a vakil of the High Court, the Magistrate 
instead of postponing the case at once examined 
four witnesses and then made an order for adjourn- 
ment : — Held, that these proceedings on the part 
of the MagiBtrate were sufficient to justify the 
transfer of the case from his file. Wahid Mollah 
o. Shaik Basabaddi (1006) . 11 0. W, N. 607 

82. Hagiitrate haTing pre- 

jQdgid aoooaed In other oaee^ luiBolent 
4proiliid for tranifiBr— Crimi'aaf Procedure Code, ' 
a 620 — Transfer of criminal case — Where the 
Magistrate has, in a counter case brought the 
accused on the same facts, prejudged the guilt oi 
the acoused, the High Churt will, in the interest of 
Juatica transfer the case against the accused to 
isome other Court Raioasami Gouhdak v. 
Empibob (1906) . . Z,L.B.80Mad.a88 

28. Opinion arrived 

•at in another but similar ease on other evidence 
^Bias^riminal Procedure Code (Act V of 1898), 

•a 623. The doctrine that a reasonable apprehen- I 
aioninthemindof an accused that he will not have ! 
a fair trial is a sufficient ground for transfer is 
sound, but in applying it regard must be had to 
the oircumBtanoeB of each caaa The mere fact 
that in another ease, on other evidence, the Judm 
has come to a partioular eoneluiion is not in itself 
a Boflolant ground for transfer. Asitnaddi v. 


TBAB8FBB OF OBIMIBrAL OA8BB-. 

coneld. 

A GROUND FOR TRANSFER— eoaeU. 

Oooinda Baidya, 1 0. W. N. 426, referred to. 
Rajah Kanta Dutt v. Emfiror (1909) 

> L Ia B. 86 Oalo. 804 

24. — Omisaion to state grounds 
*-**Criminal Procedure Code {Ad V of 1898), s. 628. 
It is incumbent on the Court making a tranito 
under a 628 to record its reasons therefor, but tho 
omission to do so is not a ground for sotting aside 
the order where it has not prejudiced the accused. 
PBAXAa Chundib Dutt v. Empiror (1907) 

I. L. B. 84 Galo. 818 

TBAN8FEB OF ErOB-TBABrBFBBABLE 
HOIiDIBO. 

fjandlord and Tenant 

Ad {Bengal Ad Vlll of 1869}-^Occupaney raiyat 
unauthorised to transfer his holding — Usufructuary 
mortgage, if a transfer. By creating an UBufructnsry 
mortgage an occu^ncy raiyat not authorised 
to transfer his holding makes himself liable to 
ejectment by the landlord. Krishxa Chandra 
Datta Chowdhubv V. Kuiran Bajania (1903) 

10 O. W.N.488 

TBAKBFBB OF FBOPBBTY. 

See ExBouTioijr or Dbcbbi^—Exxcvtion 

BY AND AGAINST RbFRISBNTATIVBS. 

L L. B. 80 Oalo. 861 
See TRANsriR or Propiuty Act. 

See ViNDOR AND PuRCUASiR— C omple- 
tion or TRANsriK. 

L Ia B. 2 Bom. 647 
1. L. B. 6 Bom. 664 

whilatranaflsroriBOut of poiaea- 

•ion^ 

See ViNDOR AND PuRCHASiR— Bills or 
Bali . 2 B. L. B. F. 0. Ill 


2. Ownerahip of ootton in praai 

•**Bijde— Exchange — Trade usage, proof of^an 
trad Ad ss. 49, 77, 92, 161 — Transfer of Property 
Ad, s. 118—Mivery of cotton to cotton prem 
According to mercantile usage in the cotton tram 
in Tuticorin where a dealer delivers cotton to the 
owner of a cotton press not in pursuance of any 
special contract^ the property in the cotton 
in the owner of the cotton press who is bound to 
^ve the merchant in exchan^ cotton of like gw* 
tity and quality. The transaction is not a sw 
but an agreement lor exchange. Where th yslors 
ootton thus delivered was accidentally destroys 
by fire NeU, t^t the loss fell on the owner M 
the preaa Volkart Bbothibs a 


9. aMOtlOB of bolldlM ^ 

iohool on </ taOiKiw for • 

PotiUan of matugtrt of otM-mut j, mimtf!* 
far Irowr and traiiaoi, Wbm • pnV JWy 
ivith U. own {iind.HidpMtC|x*ttb BlOOmlifan*’ 
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rSANBFEB OF FBOFBBTY-eoniii. | 

n 1 by the YiUage» erected a building for a ichool j 
lOTer gave the property to the school, and 
sever even acquiemd in the managers of the 
ichool entering upon it : — HtUt that the managers 
sntcred upon it as trcspasscnp and that, although 
the proprietor acquiesced in their having taken 
possession, ho did not thereby convey any property 
in the school to the subscribers, and was not bound 
to repay that portion of- the money which ho ex- 
pended himself in building the house, or to do 
more than return that portion of the funds which 
were subscribed by the village. Sbkehubry Boy 
f». Hills . • . . • 7 B. 476 

8.C. on reference on original trial. 

6 W. B. Civ. Bef. SI 

a Sale while vendor is out of 

posBeBSion—Jfiplif of ^rehaser to me for pos- 
emirion. It is the practice of the Courts in this 
country to give effect to sales of property made by 
persons out of possession, and to recognise the 
title of the purchaser to maintain a suit lltncNoo 
Pakpeyv. Buksr Ali - . . 8K.W. 2 

Kumubooddeen V. Buauoo . 11 W. B. 184 

AufiOex Mokxe Dossil v. Aclocx Moxex Debia 

26W.B.48 

PRAKKBmnKA DEV V, HlSWAIIBirAll Sein 

2 B. li. B. A. C. 207 
11 W. B. 81 

4. - - Jiight of fwf- 

tham to me let posseMto.'i — Wavt of cnnuidtration. 

Urged purchasers whose vendors wem not in 
pQNucsidon, and who paid nothing for what is 
said to have been sold to them, are not competent 
to maintain a suit for possession of tho property 
in dispute. Bishobatic Dey Ror v. Chubdeh 
lioHUN Durr Biswas 28 W. B. 166 

8u Tara Soondohex CnowDHBAni v. Collbo- 
TOR or Mymexsivqh 

18 B. L. B. 486 : 20 W. B. 446 

6. - Sight of par- 

ehaaer to me for poMesston. The current of High 
Court decisions on the question whether a pur- 
clisscr from a {larly not in possossion is competent 
to maintain a suit to recover the land is in favour 
of the ris^t to bring; a suit. Bissessctr Doss v. 
JoYxisiioBE Doss . .26 W. B. 228 

6. Wrongful die- 

PMwsstbii of vtndor-^Sight of vendu to me for poB- 
eeuion. Where a conveyance of property was 
made by a person who had boon in possession and 
enjoyment for years before die was wrongfully 
oust^ the convqyanoo was held to give a ri^t to 
sue for immediate possession. Bikab Sibok v. 
Parbutty Kooxb 22 W. & 90 

NimABtjBD GoasAnr «. Shama Ghubit Gbat- 

28W.B.188 

dee Guboa Hvbiy Nvbdu a Baohubbam 
Hubdbb . 14B.Zi.B.807:28W.B.181 


TBAB8FEB OF PBOPBBTY-eoiifd. 

7. Sight of aeeignee 

to me for poaeeeeion — l^hird partiee — Requieiie 
proof. An assignee of property, of which the as- 
signor was not in ijossession when tho assignment 
was maile, can only recover, oven from tho hands 
of third pcTMOns, upon showing that he would have 
a right to enforce specaiic peiformancc of his con- 
tract against his assignor if the property u'cre 
come back to the hands of the nssignor. Buo- 
OHUB SiNoii V . Luteefub . . 22 W. B. 686 

8 . - Sight of eppcific 

perfortnnnee after pvretutee of right to me. Where 
a purchaser of a right to sue for posM*HHic>ii briugs a 
suit for spcciHc pi^rforniaiicc and it is not shown 
that ho has left iindono anything nccTssary to 
entitle him to what he claims, it must be taken in 
special app(>al that tho plaintiff is entitled to insist 
on Biiccific performance of his contract with his 
vendor. Lalla Sabil CnAMo v. Goonini Khan 

22 W. B. 187 

9. ■■ Suit hy aaeignee 

for poeeeseion — Kffrct of hill of sale. Tho assignees, 

St Kt and (?, of ciiriain property brought against 
the assignor, L and others, a suit to obtain insses- 
sion of a iiorlion of aspigmd property of which he, 

X, nover had possession, and to obiain a dec^lara- 
tion of right of ownership to the other portion 
already in tho possession of ono or more of them- 
selves. Ueldt that as X, at the time when the amign- 
ments were made, was not in either actual or con- 
structive possession, ho was unable thereby to 
pass the property, and that the bill of sale was only 
evidence of a contract to be performed in future 
upon the happening of a contingeniy. Ram 
Khelawub Sinc 4H V. OuDU Kooer.21 B, 101 

And see Booduun v. Booduitb SiBon 

21W.B, 168 

10. ■ • - - 6’iiif by aeeignee 

for poeeeeeion^Validity of transfer. Tho plaintiffs « 
sought to recover possession from the defend- 
ants of certain land, claiming under a karar* 
nama executed to them by one Mutyawa. Tho 
defendants contended that Mutyawa* had nover 
been in possession of the land. 'JTio lower Appel- 
late Court held that, as Mutyawa was not in pos- 
session at the time w'hon the karamama was exe- 
cuted, the plaintiffs’ claim was not maintainable. 
On appeal to tho High Court //rid, reversing the 
decree of tho lower Appellate Court, that tho cir- 
cumstance of Mutyawa’s not having been in pos- 
Bession at the time the karamama was cxccutml did 
not prevent the plaintiffs from recovering ixmsea- 
sion from the defendants. Kalidae v. Ktmhaya 
Lalit I. X. S. 11 Cnk. 121 : X. S. 11 L A. 219t re- 
ferred to and followed. Uoarthabd Mabakchabd 

V. Madapa Somaba • . 1. Ii, B. 9 Bom. 824: 

U, Sak m execution 

of decree^Aeeigtmint by parehaeer who has not 
Atained poeeeseion. Upon a sale in execution 
of a decree the property in the thins sold pasBos 
to the purchaser; and there is nothing in either' 
the Bmdn or the Englidi law which debars a third 
penon &om taking an assignment of such propertjg 
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TRANSFER OF PROPERTY— eonfA 
from the auotion-parchaaer, albeit it has not been 
reduced into posHeanon by him. Qovimd Raou- 
NATH V. Govind Jaooji . I. L. R. 1 Bom. 600 

IS. Hypotheoation of property 

without poBBOBidon— /neompieie Udd^ 

that the hypothecation of property to which a 
judgment-debtor had not acquired absolute title 
was incomplete and insufficient to create a valid 
■and perfect lien in favour of the mortgagee en- 
forceable \jj law against the actual pOfSMtssor. 
HiBCHiriiD SiNGU tf. Ram Singh • 1 Agra 286 

18. Lease granted while lesBor 

1b out of pOBBOBBion. A valid lease cannot be 
granted by a person not in possession of the lands 
feas^ Tibry V. Kristo Mohun Boss. 
Hovbndxn V. Akbar Ali L. Rt 1 1. A. 76 

14^ Bighia of Imu 

— Suit for possession. A transfer of property of 
which the transferor is not at the time of the trans- 
fer in possemion is not tpso facto void AVhere a 
patnidart wnile out of possession of the patni 
estate, granted a dar-patni thereof : — Hdd, that the 
dar-patnidar*s suit against third persons, who were 
in possession of the estate, to roeoycr possession, 
would lie, it appearing that the plaintiil had paid 
an adequate consideration for the dar-patni, and 
that the dar-patni pottah was not evidence of a 
oontiact to be performed in future on the happening 
of a certain contingency, or that if it were so, that 
the plaintiff had &ne all he was bound to do to 
entiue him to specific performance of the agreement 
bv the patnidor. Lokenath Qhosb v. Jugobun- 
DBOO Roy • . I. Lu R. 1 CaJo. 807 


. ■ Impartible 

Bamiadari— Unregistered traaaflsr— Trans/er 
of Property Aet’^Kffeei of recited tranafer in a enorU 
gagedeed-^Notice to Revenue auihoritiea of atteged 
tranafer. An impartible zamindari having been 
mortgaged, ^c sauttfidur, with other members of 
the joint family, including the defendant, his then 
presumptive heir, executed a deed-poll addressed 
to the mortgagee, which recited a transfer of the 
Mmtndan to the defendant, and referred the mort- 
gagee, if paid off either by all the family or by the 
delendmt, to surrender to the latter. Li pur- 
suance of this deed, arzM were addressed to the 


OoHeotor and Deputy Collector of the district, 
and a statement was made by the eamindar to the 
GoUector that a transfer had been effected which 
was followed by mutation of names in the defend- 
ant's favour. NeU, (i) that the orzt and state- 
ment could not operate a transfer for which a regis- 
tered deed was prescribed by the Transfer of Pro- 
perty Act ; (ii) that the mortgage-deed was. both in 
form and substaace, a transaction between the fami- 
ly and the mortgagBe lor the purpose of strengthen- 
ing his title, and not between the several 
members of the fami^ ; and (Ui) that it did not 
ovidenoe a eontraot between the zamindar and 
the defendant which the latter could enforce. 
Titmw pipattam ThIBOGNANA «. PlBlYA DORASAMl 
<1800). . • 

Buo. la R- 28 1. A, 46 8 


6 0.W.N.217 


TRAN8FER OF FROFERTY-coiieU. 

16. Eflfaot not given to Inten- 

tion to tmuMBoT^^Begiatered deed of aale^Deed 
retained by vendor-^Poueaaion by vendor and sub. 
aequent tranafer by regiatered truat deed to tenyU-^ 
Suit for poaaeaaion by original vcndee^Failure of 
eonaideration^No property passed. S ezecuted and 
registered what purport^ to be a sale deed in 
favour of first defendant. S retained the deed and 
also continued in possession of the property. He 
subsequently transferred the property to a temple, 
and hold possession as tenant to the temple, until 
his death. When 8 died, first defendant took 
possession of the property, whereupon plaintiffs, 
the Dharmakartas of the temple browht the present 
suit to recover possession of it The finding was 
that the transfer by to first defendant was inten- 
ded to be effected only upon an event happening 
which did not in fact happen Held, that, as the 
event did not take place, effect was not given to 
the intention to transfer and no property passed 
to the first defendant. Ramalinoa Mudau «. 
Ayyadorai Naxnab (1005) 

LL.R.28Mfld.l25 

TRAN8FER OF PROPERTY ACT (IV 
OF 1882). 

See Landlobd and Tenant— Agricul- 
TUBAL Tenancy. 18 0. W. N. 948 

<8fee T4ANDI.0RD AND Tenant— Eject- 
ment— Notxob TO QUIT. 

I.L.R.28Calo.808 

Su Lease— C kiNSTRCoTioN. 

LIi.R.7Bo]n.860 
I. L. R. 17 Gala 886 

Su Limitation, Act, 1877, Sob. II, Art. 

132 . . L L. R. 10 Had. 608 

I.L.R.14Oala780 

See Limitation Act, 1877, Scb. II, Abt. 
136 . . I.L.R,16Galo.093 

Ii,R.10I. A.85 

Su Mortgage— Fobeolosure— Demand 
AND Notice on Fobeolosure. 

I. L. R. 8 AU. 888 

LL.R. 10010.688 


holding oreated before— 

Su Transfer . . 18 O. W. N. 641 

Applloatlon ef Atit^Morlgagea 
executed before Act came into foreo^^'Prope^t 
meaning of-^Qenered Clauau AfA (/ of loaSh 
a, 2, da. 6, 6. Held by Edge, (7.J., Steatow. 
Tyrrell, and Knox, J/., that the term “property 
as used in Ch. IVof Act IV of 1882, mews an 
aotuol phyiioal object and does not mdnw 


Act (IV of 1882), so far as the question ofr^ 
and prooedure is oonoemed, appues to mortgHP 
ezeonted before the ooming into fom 
Act Qanga Sakxi v. 

AH 262. and Mbo BnaidaH r. RO M 
Ckimkf Bou.LL.R12 gtowjy . 

For Mahmood, (coalrs).— The tsna 
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TBASBFXB OT FBOPBBITY ACT (IT 

or issaHeoiiu. 

diroughoat Act IV of 1882 is wed in its most 
asnoric sense, and win include tlie rif^t known as an 
“equity of ndemption.” Mata Din Kasuodhax 

V. Kadx Hubaw 

LL.B.18A1L489 

. ■. 8— Iforfwoe executed before 

^4ts^ Ami 


TBAN 8 FBB OF PBOPBBTY ACT (IV 
OF 1888)--eoiifi. 


Adt cam inic /orce-^A&siffnmmt of after Act 
in operation. The provinons of the Tnuififcr of 
l^perty Act apply to the afuri^ment of a mort- 
fsago made alter tlmt Act came into force although 
the mortgage may have been made before the eom- 
mencement of that Act Lala Jranao SonAt v. 
Bibj Beuari Lal . . I. If. B. 12 Calc. 606 

-- - Mortgage — Fort- 


theuft—Beg. XVII of 1806^ a. 8 — Promaion as 
to the year of grace — Extenaion of iim by mutval 
ugremneiU. The years of graoo allowed by s. 8, 
Bogulation XVII of 1806, is a matter o procedure 
which it was open to the ]^tics of extend bj 
mutual agreement without prejudice to the proceed- 
ings alreuy had under the section, and upon the 
expiiation of such extended period the mortgagee 
acquired an immediate right to have a decree 
declaring the property to Iw his absolutely. The 
right BO acquired by^ the mortgaf^*e while the Kegu- 
lation was in force is a right which falls within the 
meaning of cL (c), a 2, of the 'JYansfer of Property 
AcU Proceedings under a 8 had come to a close 
by the expiration of the stipulated period of 
extension while the Regulation was still in force, 
and the mortgagee brought his suit for possession 
in pursuance thereof after the passing of Uie Trans- 
fer of Property Act HeU that the mortgagee was 
entitled to a decree such as he would hare had if 
the Kegulalion had been still in force. Baij Nath 
Pebshad Narain Sixgh V. Mohxshwari Persiiad 
Nabain SiEOH I. li. B. 14 Colo. 461 

8. Mortgagee Fore- 

cloanre—Suit for conditional aakr^Beg. XVII of 
1806—Proeedvre. A suit was brought on the 24th 
January 1885 by a mortgagee upon a mort- 
itage uy conditional sale asung for a declaration 
that the mortgagor’s right to redeem had been 
extinguished, and that he was entitled to posses- 
sion of the mortgaged propertica The mortgage 
was dated the 6th April 1881, and the mortgage- 
money was repayable on the 13th May 1881. On 
the 0th July 1881 the mortgagee caused a notice 
to be served on the mortgagor in compliance with 
the provisions of ss. 7 and 8 of Regulation XVll 
of 1806. The year of grace expired on the 10th 
July 1882. It was contended by the mortgagor 
that, as the Transfer of Property Act came into 
force on the Ist July 1882, the proceedings taken 
by the mortgagee Should be regulated by the jxoce- 
dure laid down in SB. 86 and 87 of that Act, and not 
^ the procedure prescribed by Regulation XVII of 
IM Hdd, that the procedure Im down hy the 
YB'Uafer of P roper ty Act could not be applM to 
m ease. Although the year of grace had not ex- 
PM when that &t came into foroe, and the fall 
and complete rq^t of the mortgagee bad not ao- 


8. 2— eonid. 


cruod, he hail acqiiiiXHl the right to bring a suit 
under the provisions of Regulation XVII of 1806 
at the cx]wation of the year of grace, and the 
mortgagor was under a liability to part with his 
propiTty upon a suit lieiiig brought at the expiration 
of that year, and such right and liability came 
withint ho meaning of these tvrius as used in 
cl., (c), s. 2, of the Tmiisfer of Pro|KTty Act. 
MoIIABIR PXBMllAD NaKAIN SiKGH V. (iITKOADHUR 
Pebshad Narain Singh I. L. B. 14 Calo. 699 

4. Mortgage — Suit 

for forcetoaure—Condiiional mh—litg, XVII 
j of 1808 — General Claitaea Consolidalion .-Iri (/ of 
1868), a. 6'— “/Vocfprftwgs.** In a suit for fore- 
closure under a deed of conditional sale where the 
duo date of the deed expired anil notiee for fons 
cloBurcwas scr\*cd while Ri^gulation XVII of 1^6 
was in force, but before the expiration of the year 
of grace that Regulation had been repealeil by the 
Transfer of Property Act : — Held, following Mdhabir 
Perahad Narain Singh v. Gungtulhvr Perahad Narain 
Singh, /. L. R. 14 Calc.. 599, that procccHlings for 
foreclosure having been eoinmeiieitd under tbe 
Regulation, those proceedings were savtil by s. 
6 of tho General C-liiiisioH Goiisolidation Act (1 of 
1868). Tho ** proceedings” referred to in that 
section are not nec^essarily jiidieial prormlings 
only, but ministerial proceedings, ns, in the pre- 
sent case, tho service of notiee of foreclosure. 
Umesh Chundeb Das v. Chunghun Ojiia 

1. L. B. 16 Calo. 867 


and SB. 67, for 


foredoBXire of mortgager ^-Ueng. Reg. XVII of 180 , 
aa. 7, 8 — Procedure — General Clanaea jict (/ of 
1868), a. 6. A mortgagee by conditional sale under 
an instrument executed while Regulation XVII 
of 1806 was in force and bc*forc the Transfer of 
Property Act, 1882, which reiicalcd that Regulation, " 
camo into force, suimJ, after tho n^poal of that 
Regulation, for foreclosure of the mortgage, not 
having proceeded in acconlaneo with tlio provi- 
sions of B. 8 of that Regulation. Held (Stuarv 
C.J., dissenting), that the procedure of that section 
WM not saved by cl. (e) of s. 2 of tho ll'ransfcr of 
l^I^rty Act but the provisions of that Act were 
applicable to tho suit Gang a Saiiai v. KfsnEN 
Sahai .... I. L. B. 6 All. 202 


0 . and 88 . 07 and 99— J/fnrA- 

meiU of property mortgaged prior to ISS3. In 
1884 a mortgagee obtained a decree for arrears 
of interest due under a mortgagc-deisl of 1870, and 
in execution of tho decree attached and applied 
for the salo of tho land mortgaged //ehf, that by 
reason of a 99 of tho Tranirfer of Property Act, 
1882, the land could not be sold otherwise than by 
bj a suit instituted under a 67 of tho said Act 
Kayrbi V. Ananthayya .1. L. B. 10 Mad. 129 


7. 


and 88. 67 and 99— iforl^- 


doeree — Exeention of decree. A decree-holder, who 
had obtained a decree in the yw 1880 against 
his judgment-debtor, declaring his title in certain 
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TBAITBFJDB OF FBOPBBTY AOT (ZV 
OF 

-- - 

mortgaged properties and authorising a sale, sought 
after several previous applications kee^g the 
dooree alive, to execute his ctecree again on the 16th 
April 1886. The jndpnent-debtor objected, on 
the ^und that no suit had been instituted or decree 
obtained under s. 07 of the Transfer of Itoporty 
Act as directed by s. 09. /fcM, that a 90 of that 
Act was not intended to apply to decrees already 
obtained declaring a lien and authorising a sale 
but even assuming that it was so intended, a. 2 of the 
Act saved the right of the decree-holder to obtain 
a sale of the mortgaged properties. Ganga Sahai 
V. Kithen Sakai, L L, R, 6 All, 262, distinguished. 
Dinindba Nath Sannyal v, Chandra Kishorx 
M uirsHi . . . .1. Ii.B.lSGalo.486 

8« -*-■ and a* 88~~~il/of/ptige*'^Cbfidt- 

ftoa^ 9 fd€-—Smi for poaausion on foreeloaure-^ 
Beag. Reg, X VII of 1806, ss. 7, 8. The procedure 
laid down in the Transfer of Property Act may be 
ap[di6d to the ctfse of foreclosure of a mortgage 
executed before the Act came into operation, pro- 
vided it bo so applied as not to affect the rights 
saved bv a 2, cl. (c), of the Act Whore, therefore, 
under the provisions of Regulation XVll of 1896, 
notice of foreclosure had b^ served on a mort- 
gagor by conditional sale, the mortage having been 
executed and the foreclosure procmings taken 
before the l^nsfer of Property Act came into 
force, and after the expiry of the year of grace, 
the money not having noen paid, the mortgagee 
instituted a suit for poBsession on foreclosure, and 
when such suit was defended by a third party who 
had purchased the mortgaged property at an exe- 
cution-sale and obtain^ possession before the 
commencement of the foreclosure proceedings, 
and the necessary notice had not been served upon 
him that it was competent to the Court to 

• apply the pfocedure prescribed by the Transfer 
of mperty Act and giant the mortgagee a decree 
in the terms of s. 80, substituting the period of 
“one year” for tlie period of “six months** 
therein mentioned. Qanga Sakai v. Kidun Sahai, 
/. L. R. 6 Att. 622, referred to. Pxboash Koxb 
V. llAHABni PXRSBAO NaBAIN SlNGH 

1 li. B. 11 Calc. 588 

9. Morigage — Fore- 

doBure, suit for — Mortgage hy eondifional sole— 
Beag, Reg, XVII of 1806^Proeeiure--Statvie, 
oondrudion of, IVhere a suit is brought, after 
the date of the Transfer of Property Act, for the 
forodosnie of a mortgage dated previous to the 
Act, the procedure to be followed is that given by 
the Tnuosler of Property Act; the procedure of- 
Relation XVII, 1800^ not being saved by a % 
oL <e), of Act IV of 1882. Oa/aga Sakai v. Kitken 
Sakai, I. L, R, C AU, 262, approved. Per Wilson, 
J.— It is a general rule in oonstruing Statutes 
t^t in matters of substantive riAt th^ are not 
to be so read as to take away vested rights, but that 
in matters of procedure they are general in their 
operation. There is nothing in the itaisCer of 
Br op e rty Act from which it can be bqrond reason- 


TBABBFBB OF FBOPBBTY AOT (IF 
OF 1888)-eoitid 

-aa— eeiield. 

able doubt concluded that the Li^lature intended 
to depart from this settled principle of legislation. 
Per Trbvrlyak, /.—There is a clear distinction 
between “ relief *' and the mode or procedure for 
obtaining such relief. The “relief** remains un- 
affect^ 1^ a change of procedure. The “rights 
and liabihties** of a mortgagor and mortgagee, 
and^ t^ ** relief ** in respect of such rights and 
liabilities, are the same under Act IV of 1882 as 
they wore before. A different procedure for en- 
forcing such rights and obtaining such relief, has,, 
however, been adopted by the Tmnsfer of Sporty 
Act Bhobo SuNDARi Debi V, Raxal Crunubb 
Bose .... L L. B. 18 Gale. 585 

00.2 01 ( 0 ), (d) ; 111 oh (d). 

Su Meboer . L L. B. 80 Gale. 808 

B.8,eL80. 

See Landlord and Tenant. 

I.L.B.88Galc.78e 

a. 8. 

See Contract . I. li. B. 88 Gale. 708 

Su Declaratory Decree, suit tor— 
Suits conoebnino documents. 

L.B.8ei.A,908 

Su Mobioaoe . 10 G. W. ir. 878 

Su Parties— Parties to Suns— M ort- 
QAOES, Suits concerning. 

I.Ii.B.81Galo.ll8 

Su Registration Act, 1877, & 60. 

LL.B.16A1L478 

L Meaning of 

“ noftee.** The definition of the word ** notioe '* 
in a 3 of the Transfer of Property Act (IV of 1882) 
correctly codifies the law as to notioe which existed 
prior to tiie passing of the Act Churaxan a 
Balu . I.1I.B.9A11.501 


8. Mortgage-Regie- 

traiion, if it amounte to notiee^onatructive 
noHee, Case in which it was hdd that the mere 
registration of puisne mortgages did not amount 
to a constructive notioe to the prior mor%agee, and 
he was not bound, before suing on his mortgage, 
to make a search in the registration office to ascer- 
tain who had snbsequentiy acquired a right to 
redeem, and was not guilty of gross negugenoe 
or wfifnl abstentfon in not oausiiig such a seaioh-^ 
JamkiP»diadr.Ki8kenl)ai,l.L,R,16AU, 478,. 
dissented from. Lakman v. Daaral, 2. A B- o 
Bom, 168, Dundaga v. Okealmeapa, L L, B- 2 
Bom, 427, Ohiotanum v. Darma, I.IhR 14 
Bom. 606, Narayan v. Bapo, I.L.B. 17 
741, Okionman v. Be^ I, L. B. 9 AU. 
disapproved. Shorn Moan MiOlv. Maint BoM^ 
Oompimg,l.L.R16Mad.268, Bamoiarar.^ 

hder Dawm PtrOtei r. tUM 1 *8 
r.£.A 28 (Me. 790, Pn. NM (MmeOtf 
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7 . AtMoik Ohoae, L L. B., 27 Cak. 358» and Jadu 
NM OhoBh ▼. Badha Baman Mukerjee, S 0. W. N. 
hBaBxiiit naUa^ approved Whother registration by 
itself amounts to notice in any case depends upon 
the facts and circumstances of that oaso— upon 
the degree of oaro and caution which an ordinary 
prudent man would necessarily take for the pro- 
tection of his own interest by search into the regis- 
ters kept under the Registration Act. Bunwabi 
Jha V. RamjBb Thakub (1902) . 7 G. W. N. 11 

BB. 8b 6 (e), 180. 

8u ASBIOBMINT. 

I. Ll B. 86 Calo. 846 

B. 4. 

8u RnoUTBATioir Aor, 1877, s. 17, cl. (d). 

I. L. B. 17 Mad. 876 

■ BB. 4, 107 — BtgiHrtdion Ad, 

88. 17 {d\ 49— Proof of Urm^f ortU haoe by un- 
reguUrtd argemmii in writing by tenant to occupy 
on certain eonditiona—8ueh evidence not excluded 
by 8. 92 of the Evidence Act. Tho effect of tho dos- 
ing words of a 4 of tho Transfer of Property 
Act is that a 107 of that Act must be read 
along with s. 17 (d) of the Registration Act so 
as to add to the first sentence of s. (d) words 
to the following effect :-—**and all instruments 
referred to in s.107 of the Transfer of Property 
Act*' An instrument which docs not fall withib 
a 107 of the Transfer of Property Act is not 
compulsorily registrable because it falls within the 
definition of a Tease in s. 3 of the Registration 
Act A written undertaking bv a tenant to occupy 
on certain conditions is not a document by which a 
lease can be made and is not an instrument referred 
to in 8. 107, although it is a lease within tho 
definition in s. 3 of tho Registration Act. 
Such a document is not compuls^y registrable 
when s. 17 (d) of the Reg^tration Act road 
by itself does not require it to be registered, and 
its admissibility in evidence to prove an oral lease 
is not precluded by anything in the Evidence Act 
or by a 49 of tho Registration Act Turof 
Sahib y. Eeuf 8ahib^ /. L, B, 90 ifod. J22, referred 
to. KaXI SUBBANAOBl V. MUTBU RaNOATTA 
(1909) . . I L. B. 82 Mad. 688 

BB. 4b 18a 

8u Qm . X. L. A. 88 Calo. 684 


B. 6. 


Fee Hnmv Law— RB ynBioNABY Rioiit. 

LIi.B.2eMad. 180 
Fee Onus or Pbooi^Hiudv Law— 
ALiBHATioir • X. Ii. B. 17 AU. 186 
Fes RmHT or Sms^Hieini Paorm. 

8 a W. N. 48 

e. 264— BseeuBba of decru AttaehmenL 
VOL. V. 


Bi 0— eonfd. 

Under the Transfer of Property Aot^ property 
indudes an acdonablo ouim. Rudba PiBXABB 
Missbb V. Kbuuba Mouab Ghatucx 

I.I..B.14 0alo.841 

8. Bevereionary right 

—Aeaignmeni of the interert of a Hindu reeer- 
etoner. Tho intorost of a Hindu reversioner upon 
the death of a widow does not come within the 
terms of cl. (a), of a 6 of tho Transfer of Property 
Act (lY of 1882), and an assignment of such interest 
is allowed by law. Bbahmadxo Nabayan v. 
Habjan Sdtoh . I. Ii. B. 86 Oalo. 778 

8 . Meane profits, ^ht 

to recover— Traneferability of— Actionable claifu— 
Transfer of Property Aef, a 130. A right to recover 
mesne profits which are in tho nature of damages 
is not transferable. Durqa Chunoba Roy v. 
Koylask Ghundbb Roy . . 8 O. W. N. 48 

A Btndii law— 

Transfer by a Hindu reversioner of his reversionary 
tfderesf. Held, that it is not competent to a 
Hindu revoraionor to transfer his rovorsionary in- 
terest expectant on the death of a Hindu widow. 
8ham 8under Lai v. Aehhan Km^war, L. B. 25 /. A. 
283. followed. Jaooan Natk a Djbbo (1908) 

I. L. B 81 AIL 68 

B.e(a). 

FeeCoMPBOMiSB . I. L. B. 81 Mad. 474 

Fee Hindu Law— RB yxnsiONBns. 

I. L. B. 88 Calc. 866 

Fee Mahomxdan Law. 

L L. B. 81 Bom. 166 

L r— — Spes succes- 

gionis — Non-lransferable and non-rekaeahU — Deeds 
executed by pardanashin lady — Burden of proof— m 
Mahomedan law. It was not intended by s. 0 
(a) of the Transfer of Property Act to ostablidi 
and perpetuato tho distinction between that which 
j according to tho phraseology of English lawyers 
! is assignable in law and that which is assignablo 
I in oquity. Somsuddin v. Abdul Husbin (1906) 

I I. BB. 81 Bom. 166 

8 . Hindu Law— Bever^ 

gianer—Benuneiation of reversionary right to a irans* 
fer of an expectancy and as such is void— Limitation 
Act {XV of 1877), 8ch. II, Art. 127— Time does not 
run until sharer excluded. A, a member of an undi- 
yided Hindu family was adopted by one V, a widow. 
His adoption was declared invalid in 1883. He oon« 
sented to reside with V, and in 1880 orally renounced 
his right to a share in tho property belonging to his 
natural fomily in consideration of hu co-shareri 
who wore also the reversioners of V renounoing 
the reversionary xi|^t in tho properties held by f 
as the heiress of her husband. In a suit brou^t 
by A in 1901 for partition of the property in bit 
natural fkmily \—HM, that A's residing with F 
from 1883 to 1890 did not amount to an abandon* 
mont by A of his right to partition or to an exoln- 

18 0 
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fiion of to his knowledgo, from the enjoyment of 
his family property and that his right to partition 
waa not barred by Article 127, Schedule 11 of the 
Limitation Act. Held, further, that the renuncia- 
tion of their reveraionary rights by tho roversionerB 
amounted to a transfer of an expectancy and 
was a nullity under s. 6 (ri) of tho Transfer of Pro- 
perty Act and that such renunciation cannot bo a 
good consideration for a contract. Dhoobjsti 
Subbay YA v. Dhoorjeti Vekkayya (1900) 

I. L. B. 80 Mad. 201 


8. — Transfer of 

hare expeciancff by Mortgagor or hy amseai deeru 
voM. — Iks judicata in execution proceedings — 
Order passed after notice no res judicata when 
notice silent as to prayers claimed — Receiver^ conlt- 
nuaiUm oU Appellate Court^Amendment of 
execution petition^ power of Court to aUow. A, 
the owner of an impartiUo and inalienable zamin- 
dari, which passed on the death of the owner for 
the time being who had only a life estate, to the 
senior male member of the family mortgaged it to 
B in 1892 without possession. Four msle mem- 
bers of the family (7, JD, B, F, who wore in tho lino 
of heirs joined A in executing the mortgage. Sub- 
sequently some UBufructuaiy mortgages were exe- 
cuted to B and B was in possession of tho zamin* 
daxL In 1894, Original Suit No. 43 of 1894 was 
brought by B against d, 0, il, F, F, and others to 
rocoYcr the amount due under the inortgage of 1892. 
A consent decree was passed making defendants 
d, (7, D, F, F liable for the amount and directing 
that in case the amount was not recovered in &e 
lifetime of d, it should be recovered from the other 
defendants when they snocoedod to the estate 
and the zamindari was made liable for the decree 
amount, d died in 1904. Ho was succooded by 
one not a party to tho suit and on tho latter’s 
death in 1905, C succeeded as zamindar. In 1899 
and 1903 two applications for execution by sale 
of tho whah zamindari were put in by F and were 
granted after notice served on (7. Tho notices, 
however, only slated that application was made 
for execution of tho doeroo, but the reliefs asked 
for were not stated, d applied again for execu- 
tion in 1906. The prayer was for sale of tho 
zamindari and for the appointment of a Receiver, 
but the prayer for sale waa dven up at the trial. 
Cfru^aeA various objections vmich were over-ruled 
and the Sub- Judge appointed a Receiver to take 
charge of tho zamindari and its appurtenances. 
C. appealed : — Hdd^ on apiical, that C in 1892 waa 
not a dormant co-owner with d in tho zamindari 
and that the mortgage by (7 of his right in the za- 
mihdari in 1892 was a transfer of a bam expectancy 
and was a nullity^under s. 6 (a) of the Transfer of 
Property Act. llie probfliition in s. 6 (a) of the 
Tracer of Property Act is baaed on princiideB of 
public poli^, and the Court cannot allow such 
trinsactiona to be effected by a consent decree. 
Lakskmantswami Baidu v. Bengamma^^L L, B. 


— 8. 0 (a)— conelA 

26 Mad, J7, referred to. The principles of equity, 
on which Knglidi Courts grant relief in such cases 
when tho property actually vests, cannot be g^ven 
effect to in the face of express prohibition contain- 
ed in s. 6 (a) of tho Transfer of Property Act. An 
order pas^ 'in execution proocodings will be res 
judicata only when the notice gives sufficient inti- 
mation of tho relief prayed for. Narayana Pattar 
V. Oopalakrishna Pattar, i. L. B. 28 Mad, 
followed. Held, further, that as the Receiver 
was validly appointed on the ground that the 
property was the subjoot-mattor of the suit^ tho 
Appellate Court had jurisdiction to maintain him 
as a means of realising the amount from the judg- 
ment-debtor personally and tho property must be 
considered under attachment, though not attached 
under s. 274 of tho Code of CSvil Procedure. 
Amounts realised by an usufructuary mortgagee 
in possession after dieoroo for sale cannot bo ap^ied 
in satisfaction of the decree amount unless oertiM 
under s. 268 of the Code of Civil Proooduro. Held, 
also, that under the circumstances of tho case the 
decree-holder may bo oonsidorod to have ap^ied 
for riie enforcement of the decree against C per- 
sonally and tho order of the lower Court uphdd 
on that ground. Amendment of petition in- 
sertiiig a prayer for execution against 0 personally 
allowed. Hamasamx Naik v, Ramasami Chbtti 
(1906) .... I. L. B. 80 Mnd. 266 


8, 0 (d)— 

See Mobtoaob • I. L. B. 20 All, 040 

88 . 0, 10» 21— i8tfcee«sto<i Act {1 

of 1866), s, 107 — Document wherdby a Mahamedan 
daughter rdinguished her right of inheritance to 
her father's property — Vested or contingent intereet 
— Registration Act (III of 1877), ss, 17, 18, d, (d) 
and (f), 21, 24, Hdd, that the right of a son or 
daughter or other heir of a person to inherit his 
I^perty is not an estate in remainder or in rever- 
sion in immoveable property or an estate other- 
wise deferred in enjoyment It is neither a vmt^ 
nor a contingent i^nt It does not come within 
the deffnitions of a “ vested interest ** in a 19 of 
tho Transfer of Property Act (IV of 1882), or of 
a contingent interest *' in a 21 of the Act Aid 
a 107 of tho Indian Succession Act (X of 1865). 
So far from being a vested or a continmt right 
or a right in present or in future, it is, m the lan- 
guage of clause (a) ox a 6 of the Transfer of Pro- 
perty Act (IV of 1882), the " chance of an heir- 
apparent succeeding to an estate” or "a mere 
possibility ” of succession, which cannot be trsns- 
ferred. Abdool Hoosbiv v, Goolax Hoo^ 
(1905) . . LIhB.80Bom.W4 


0.7. 
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See Dked— Construction. 

L. R. 80 I. A. 71 

See Mortoagb 9 G. W. N. 710 

See Registration Act, h. 18. 

I. L. R. 18 Mad. 464 

See Vendor and Purchaser — Pur- 
chasers, Kfruts of. 

I. L. B. 22 Bom. 610 

Mortgtitje — Superitir and 

guhordinale righla exietinff in the mine pereon — 
Htneral worde in inortgagc-deed, effect ul— Estoppel — 
KmUmce Act (/ of 1872), ss. 02, 115 — Judgment nunc 
pro tunc. Defendant No. 1 amonfist other pro- 
perties mort^'Agod a taluk, in whieh ho hail a 
suijerior zainiiidari right and in some villages of 
which ho had a subonlinato intorest. 

'J’he mortgage-doed did not in terms purfiort to pass 
the sarbarakari rights. But it is found that though 
the aarbarakari tenure was never allowed to bo 
sjieeially merged in the snpiTior tenure, yet at tho 
time tho mortgage was creatcnl, it was not known 
that any sar^rakari interest existed in these 
villages, but both parties understood that tho 
entire interest in tho taluk without ixfscrvatioa of 
any aarbarakari rights passed under the mortgage. 
UM by Pargiteb, «/.— 'Lliat it was not oymi to 
the mortgagor, on subsequently discovering that 
he had the sarharakari lights in these villages, to 
say ho had not mortgaged his entire Interost in 
the villages, and that defendants Nos. 2 and 3, 
who were subsequent bond fide inortgugees for 
value of tho sarharakari interest, were in no bettor 
position. Held by Woodboffe, J , — ^'Phat accord- 
ing to the rule of construction embodied in s. 8 of 
tho Transfer of Property Act, tho general words 
used in the mortgage-dera wore, in tho absence of 
rcsejvaiion of entiro rights, sufficient to pass tho 
entile interest of tho mortgagor. Apj^llont hav- 
ing died before the judgment was dolivered, but 
aftiT tho appeal had been hoard, the judgment 
wtts entered nunc pro tunc, Gouu Cuandha Gaja- 
PATi Narain Deb v. MaxundA Deb (1905) 

9G.W.N.710 

B8. 89 70 — Mortgage — Accession to 
^nortgaged property. Hdd, that a tlieatre, crccterl 
by the mortgagors on tho land, after the execution 
■of the mortgage, was, in the absonco of a contract 
to the contra^, included in tho mortgage. Tho 
Tnnsfer of Property Act makes 110 distinction be- 
tween freo-hold and leaso-hold property fur tho 
PVposes of tho rule of law embodied in ss. 8 and 70 
the Act In this respect tho Act reproduces 
the English law, which is, that all things which are 
annexed to the property mortgagod are part of the 
UQrti^ security and therefore the deed need 
^tain no mention of structures or fixtures, 
unless a oontraxy intention con bo ooUoctod from 
«« <)Md. Umuod a XUBUt (1904) 

Ll.B.80Bom.aBO 


TBAITBFXB OV FBOPBBT7 AOT 

OF 1882) — contd, 

B. 10. 

AVe Landlord and Tenant-— Fobfbi- 
TUKB— Breach of Conditions. 

I. L. R. 26 Mad. 157 

See Maiuukd Woman, Phofertt of. 

I. L. R. 80 Mad. 878 

1. - - Marrivtl Woman's Property 

Act (111 of IS74), s. S — Hestraint on anticipation. 
8. 10 of tho Transfer of Property Act merely 
excepts from the generiil rule laid down in s. 8 
of tho Married Woinnii’s ProiKTty Act, III of 1874, 
tho particular case of a married woman, and docs 
not give to a restraint u(ion auticipntion any greator 
forco than it had before tho passiiig of tho Act, 
blit merely prescrv(« to it tho oficct it hud pre- 
viously, leaving tho Married Woman’s PropiTtv 
Act of 1874 and the decisions upon it iiiiloncheif. 
Hippolith t\ Stuart . I. L. R. 12 Oalo. 622 

2. andB.2 — Cmulition against alien- 
tttion — Inheritance — Deed of compromise — Bengal 
Civil Courts Act, VI of 1S7I, s. 24. In a suit for 
l)Os8ession of certain shares in certain villages a 
compromise w*as efloctod between tho plaintiffs 
and R, tho defendant. The terms of the compro- 
miso wore cmbodiiHl in a deed, tho terms of which 
woro [inter alia) ns follows : '* Tho said B will hold 
IWHBCHsion as a proprietor, generation by genera- 
tion wiUiout tho power of transferring in any 
shape. Tho following sharos n^corded in Bn 
name shall nut bo transferreil or soil in auction in 
payment of any debt payable by tho said B, and 
in tho ovont of their being tmiiRfcmsl or sold, 
such transfer will bo invalid, and the plaintiffs will 
then bo cntillitd to set aside that transfer, and to 
obtain possession.” B obtained possf^ssion of tho 
shores allotted to him by the coinproinise. 8ub- 
soqiiontly, certain creditors of It attached the 
shares roferred to in tho decxl in execution of a 
decree obtained against tho heirs of B for monoy 
lent to R on a bond, which ho hod oxecutisl while 
in poBsoBsion of tho shares, and in whieh he made 
a simple mortgage of them. Tho nqiresimtativos 
of tho plaintiffs in the suit in which tho compro- 
rniso was miido objected to tho atiachmenL Held, 
by Oldfield, J,, that tho deisl of compromise 
passed an ab^luto osiato to B and his heirs to 
which the law annexed a power of irunsfer, and 
that, in roferonco to s. 10 of the Transfer of l*roprrty 
Act, tho stipulation against alienation on' It's part, 
or against sale by auction in execution of tlcisroes 
aginst him, was void. -Per Mau.mood, J . — ^I'hat 
tho rule containod in a. 10 of the 7'ransfcr of Flro- 
perty Act was not binding upon the Court in this 
case, inasmuch as tho question was ono of sue-eoa. 
won of inheritance, to bo govemwl by s. 24 of tho 
Bengal (3ivil Ck)urtB Act; that it was (or those 
objecting to the attachment to show that, under 
tho Hindu law tho rights of B in tho proijcrty 

to exist at his death, or that his estate 
devolved upon them free of his debts; that ^0 
Hindu law boing silent on this subject, the prin- 
(iptos of Justioe, equity, and good conscienoo 

18 n 2 
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must be applied, to which, so far os transfer was 
concerned, effect was given 1^ a 10 of the Trans- 
fer of Sporty Act ; that the restriction imposed 
Iw the deed of compromise upon E’s powers of 
alienating the absolute estate which it conferred 
upon him were opposed to the policy of the law 
and could not be recognised; and that B must 
be held to have had an absolute estate which would 
devolve upon his heirs, and which could be sold in 
execution of decrees for his debts. Tagcm Coh^ 
9 B. L. B. P, 0, 577, referred to. &aibo v. 
Parmishbi Dayal . I. L. B, 7 AIL 618 

a, mid B. 18— Trans/ers by ad of 

jnrlies^AsMignmeiiU by openUion of law. 8s. 10 
and 12 of the Transfer of the Property Act (IV of 
1882) relate only to transfers by act of purtics. 
1% the maUer of the Wist Hofktown Tka Ck>MPAHY 
I. L. B. 18 All. 198 

Ba.10.11. 

See Riobt or Suit— Conibagts and 
Aobbiments . L L. B. 8 AIL 468 


SB. 10, 110 (g)— Perpettml lease— 

CoveiiafU ayainet alienation without eovenani for 
re^ry—Oondrudion of doeumente. Where a per- 
petual lease of a village to the lessee and his heirs 
contained a covenant against alienation by the 
lessee, but no covenant mving the lessor a right of 
re-entxy upon breach of the former covenant, it 
was hM that the successors in title of the lessor 
could not recover the property the subject of the 
lease from the alienees of the successoni in title of 
lessee. Nil Madhab Sikdar v. NaraUam Sihdar^ 
. I. L. B. 17 Cole. 826t and Pamuehri v. Vittappa 
Shanbaga^ 7. L. B. 26 Mad. 167 f foUowcd. Nitba- 
PAL SiNOK B. Kalyan Das (1906) 

I. li B. 88 All. 400 

B. 14. 

See PiBFETUiTXis, Rule against. 

I.L.B.80Bom.611 


BB. 14, 16 and 188— Trusl 


enated by regieterid ineirument without delivery 
td poeeeMumr^e. 14 and 16 of the Traneftr of 
Prepay Ad do not affect any nde of Hindu Law 
•^Sindu Iuw---Qift---^ettlement on persona then 
in exudonee at dose of a life in being vdlidr— Trade 
Ad {II of 1882), a, 6. B by register^ deed of 
settlement settled property in trust and after 
making various provisions for the maintenance of 
himself and his wife and his grand-daughten V 
and B further provided that on tbs deau of the 
survivor of the grand-daughters, the trustees were 
to hold the proper ty In Inst for the sons of the 
grand-daught^ who attain 18 and the daughtem 
of the grand-daughters; who should attain that 
njge or many. A female child on the consumma- 
tioD of marriage or on attaining 18 was to bo given 
R1,000, and a male child on attaining age was to 
be given his share of the property. The settlor 
did not dve possession ot the properties to his 
^ ^ , but remained in possessfon till his death. 


TBANBFBB OF FBOFBBTT AOT (IV 
OF 1888)— eoBkf. 

^ 14— COBCW. 

In a suit by the reversioners of JB to set aside the 
settlement as null and void : — Held, that a transfer 
of property and a valid declaration of trust were 
effected by the registered deed, though unaccom- 
panied by physical deli very of possesuon and that 
nothing in s. 6 of the Trusts Act was in oonhict 
with Glia view. IJdd, also, that the settlement 
by way of remainder in favour of the sons of V 
and B (such sons being in existence at the date of 
the settlement) was valid under the Hindu Law. 
A settlement by way of remainder to take effect 
on the happening of an event following immediately 
on the close of a life in being is good. Sreemuthy 
Soorfutnoney Doaaee v. Denobundoo MuUick, 9 Moo, 
I. A. 134, followed. A bequest to a class, some of 
whom could not- toko, is not void, but will ensure 
for the benefit of such of the class, who con take. 
The rule in Leake v. Bobinaon, 2 Mer. 363, does, 
not apply to the wills of BUndua Bhagdbati 
^rmanya v. Kali Charon Singh, I. L. B. 32 Calc, 
992, refoned to and followed. Bam Lai Sett v. 
Xanai Lai Sett, I. L. B. 12 Cak. 663, referred to 
and followed. 14 and 15 of the Tmsfer of 
I^perty Act do not affect the rule of ffindu Iaw 
above stated and do not apply to Hindu wilk 
In determining tho validity or otherwise of dis- 
positions of property under ss. 14 and 15 of tho 
Transfer of Property Act regard must bo had to- 
possible events and not to events as they have 
actually happened ; and if it is possiblo wt the 
vesting may be postponed beyond the limits fixed 

S f the sections, the disposition will bo bod, sl- 
ough, as events actually happened, it was not so- 
postponed. Raxoanadha Mudauab V. Baoi- 
BATHi Ammall (1906) . I. L. B. 29 Had. 418 

BB. 17, 89. 

Su Appeal . L Ii. B. 31 Calc. 878 


Order for stay of aaU 

— Mortgage decree — Civil Proudure Code {Ad XIV 
of 1882), aa. 244, 291 and 688--Order abadute 
for adlt^oufVa power to adjourn sale of mortgaged 
property. An appeal lies against an order for sUy 
of sale d property directed to be sold in cxecutiw 
of a mortgage-decroo, notwithstanding that 
said order is in terms one under a 291 of the CSow 
of Civil Procedure. After on order absolute fer 
sale had been made under a 80 of the Transfer « 
Property Act, the Court has power to adjourn tne- 
sole of me mortgaged property with a view to give 
tune to the mortgagor to raise money to 
the decree. It could adjourn the sale to a future 
daio in order to have a better sale in the evwt m 
want of bidden or for other similar reason. 

Nalh Bant v. Kdi Chum Bam, 7. A B 25 CdL 
703, distinguished. Taniram v. Qafainan, 1^ ^ 
24 Bom. 300, dissented from. SuY^iags^ 
SuNDAB Kobb (1904) . I. la H 81 0^ wS 
B^ 86 — £fe — j aau 


-Su& for foriUiair-Aimittto* of 
Oort im mHHm Mmtrt. A taitltBtrt » ••• 
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IFBANSFBB of PBOFBBTY act (IV 

OF 188S)-«ofitA 

B. 85— coneM. 

ajiAinBt B and other co-Bharers, for partition, ad- 
mitting that B had a aharo in the property. 
Afterwards C purchased tlio share, which B claimed 
to have held. Some of the defendants, who were 
co-sharers of the property under mrtition, then 
put in written statements, in whi^ they denied 
that B had any share. A preliminary decree was 
passed by the Court specifying the shares of the 
several proprietors and declaring that B had no 
share at all. B did not cr^cr appcaraiieo in tlicso 
pru(X‘e<linga After the decree declaring the shares 
of the protnietors hod iicen passed. 0 .tpplied to 
be made a party to that suit, but her application 
was iX'jcTtcd. B appealed against the preliminary 
diMTOts blit his appeal was dismissed. Upon a suit 
by V for [lossc^ssion of the share ])ur(‘hiLscMl by her 
from /f. the defence mainly was that the suit waa 
baiTf.'d by reason of s. 26 of the Transfer of Propi^rty 
Act : — RMt that the suit was not so barred. Tho 
suit did nut become coiitoptioua. until ?ho written 
stiilc:nient was put in by ilio opprjsing. defendants 
ciispiiling any right, title or interest of B in the 
property uiitier partition, as in the plaint in tho 
piirtitioii suit it was adraittcil that he hod a share 
in the pruiierty under partition ; and that, having 
n>»ui\l to tho fact that (7. tho tmnshfree. was not 
a Unwed to become a party to that suit, she could 
lint- properly bo regarded as pn.'ju<liccd by tho 
ri'sidt. Jogewfra Vhnndcr Ohose v. Fill Kumari 
Vam^ L L, B, *J7 Calc, 77, distinguished. Krtsuna 
Kamixi Debi v, Dino Mony CnowimimAEi (10t)4) 
I. li, R. 31 Calo. 668 

BB. 88. 68. 

See Salb 0 O. W. N, 88 

B. 34. — Hindu fjiw— Minor— Contract 
hij father to eeU ancestral propcrUj—Sp^ific 
performance of such contract — Circumstances juali^ 
fyiwj sah-^Dtbis of father— Burden of proof of 
justifying riroumstances, Tho principle laid down 
by s. 34 of the Transfer of I’roperty Act (IV of 
1K82) has no application where the transaction 
is still incomplete, for it pre-snpposea an actual 
transfer for consideration. Jamsbtji N. Tata 
r. Kashinath Jivav Mavoua (1901) 

1. li. B. 86 Bom. 826 

8 . 86 . 

See Gttardxan— Duties and Fowebs of 
Guabdians . I. L. B. 88 Mod. 889 

BB. 87, 109— JfM;oiiider of parties and 

causes of action — No misfoinder where one retief 
^erdy aneiUary— Landlord and . tenant— Bights 
BBtf liabilities of joint Ussers, and lessors who are 
l^nts-in-eommon, A Bulb iB bad for miB|oinder. 
ulm there ia a joinder ot two causeB of action, in 
of which all the defendants are not interoBted. 
where, however, there is really only one oanao of 
Ac^n againat some defendants, and the leliel 
claimed ^nst the other defendanta is only andl- 
1^ to the idief to be given to the plaintiff in 
tmpect of Buch cause of aotion, t^ snit ia not bad 


TBAWSFBR OF FBOPBBTY ACT (IV 
OF 1888)— conlif. 

8. 87 — concid, 

for misjoinder. Saminada PiUay v. Subba Beddiar 
L L, R, 1 Mad. 333^ distinguished. Per Sir Q. 
SUBRAUMAWIA Ayyar. Acting V.J.—\ tenant- 
in-common may have ejectment to tho extent of 
hia intoreat, on propcT notice to quit; and tho 
incliiuoo in such a suit of the other cn-sharon, as 
defendanta. is merely the inclusion of pt^rsona pro- 
perly parties to the proec(>iling and not of litigants 
against whom a separate claim, having no connec- 
tion with tho eject incnt, is made. Per Saxkarar 
Nair. J , — ^The distinction between the law in 
England and India us to tho rights mid liabilities 
of joint lessors and lesHcos disoiiSHcil ami explained ; 
as also the rights of IcssorM. who iui‘ tciiants-in- 
commoii. Case law. Knglish and [iidian. on the 
subject, considered. Where the relation is created 
by contract with several joint landlords, acconling 
to the English cases, such it>lation HubsisU only so 
long as nil of them wish it to continue, while accortl- 
ing to tho Indian cases it siibHists, until all of them 
agree to put an end to it; and such a contract 
cannot, in Ihtt absence of siieeial eiiini instances, 
be put an end to by any one of them, if they 
continue to hold as joint tenants. This principle, 
however, will not apply when the suit is for eject- 
ment and partition iind all tlie co-owners are marie 
parties. 'I'ho principh^s cmbodinl in ss. 37 and 
100 of tho Transfor of Pru|xtrty Act ought to bo 
applied in such coses, though they are not 
expressly di'clan'd a[)plieable. When tho lessor 
roeognisoa tho right of another in tho premises 
rlcniiscfl, all the obligii lions of tho lcssc.«e, as to 
payment of rent and surrender of possession, must, 
if such obligation bo sovcrablc, and tho Itissco will 
not bo prcjiidicod by such mtveranco, bo piTformed 
by tho lessee between tho lessor anrl such other, 
in such proportions os may be settled by all tho« 
jiartiea concerned, inoliidiiig tho Ionhoo. If the 
matter has to bo decided by suit, the lessor, Icsaoe 
anil such other |)crson will be necessary parties. 
SiMHADiii Apfa Kao v. Fkattipati Rabiayya 
(1006) I. li. B. 89 Mad. 89 

B.88. 

See Hindu Law— Maintenancb -R ronr 

TO Maintenance — Widow. 

I. If. B. 28 Bom. 848 

I, L. B. 87 Calo. 194 
I. L. B. 22 All. 886 

— SB. 89 and 100— i/ain/cimfice— 

Charge— Decree on compromise ereaiing a charge— 
Bond fide transferees for value without noficf. B 
instituted a suit to recover certain proiicrty from 
if, who was entitled to maintenance. The suit 
resulted in a decree incorporating a compromise. 
M sued B and certain transferees for value without 
notice to recover arrears of maintenance by the 
sale of certain property charged by the above 
decree with tho payment of tho maintenanoe. 
Hdd^ (i) that a. 30 of the Transfer of Property 
Act had no application ; (ii) that, it being oleat 
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TBANBFEB OF PBOPERTY ACT (IV TRAITBFEB OF PROPBBTY ACT (IV 
OF 188S)-H;ofi/c2. OF 1882) -confef. 


89— rondel. 


upon the oonstruotion of the doone that it was 
the intention of tho parties to create a chai^ on 
the property for the payment of maintenance within 
the meaning of a 100 of the 'JYansfor of Property 
Act, the charge could be enforced against hand 
fide transferees for value without notice. Hofiae 
Bat ▼. Naurang, AU. Weekly Nolee, {1906) 82. 
distinguished. Main a v. BAcncni (1006) 

1. L.R28 All. 666 


B. 40^Truei Ael {11 of 1882), s. 91 

•-^Mortgagu wilh knowledge of facie which might 
have fcviaUd the exietenee of an equitable right 
hound hy ewh right Where a mortgagee, at the 
time of his mortgage, is aware of circumstances, 
which ought to have put him on onquOT, and such 
enquiry, if made, would have revealed the existence 
of an agreement by the mortgagor to mortgara 
tho property to a third party, the mortgagees 
ri^ts will, on tho principles embodied in a 40 
01 the Transfer of l^perty Act and a 01 of the 
Trusts Act, be postponed to tho rights of such 
third party. Kamxswahamma v. Sitaramanuja 
Chablw (1900) . . 1. If. B. 89 Mad. 177 

41. 

See Guabdiak I. L. B. 29 All. 292 


See N.-W. P. Knot Act, a 7. 

I.1I.B.8A11.409 
Oeieneible ourner- 


Mp'-^Purehoee bond fide for value from oeteneible 
oumer-^Ladteo-^Deeieion based upon ground not 
eveeifiaiUy pleaded. Where a Court sees that tho 
rights of one of two innocent parties must bo sacri- 
fice, it is entitled to consider whether anything 
In the conduct of the party who comes into Court 
and seeks relief has debarred him from asserting 
* his right Whore the pluiiitifi bad for many years 
loft another person in posBc«8ion of a house, and 
the defendant had become at auction sale the bond 
fids purchaser for value of the house under a decree 
against such person on ostemdble owner, the Court 
found that s. 41 of the Transfer of Property Act 
aifplied, and dismissed tho plaintiff’s suit. The 
Court is not precluded from basing its dedsion 
upon a ground not sxieeifically pleaded either 
of the parties. Thabuiii v. Kundan 

LIi.&17Aa880 


2 . Tranefer by esfen- 

etVs ovmsre— Inquiry by traneferee as to tUU of 
inmeferore^Beaeonailde care, A Government 
ofiBAl, owning snmtndari property in the district 
in which he was employed, caused that proiiorty 
to be recorded in the reveiiao-papors in the name 
of Ids young sona The sons sold portions of 
the property and morlga^ others. The vendee 
and mortgagee satisfied himself that the property 
had been recorded for some years in the names 
of the sons, but there stopped, and made 
no further inquiries as to whether the property 
really belonged to the sons, who were the osten- 
sible owners, or not Edi, that the transferor, 


. 8. 41— concM. 

though acting in good faith, had not taken reason- 
able care to ascertain that the transfeior had power 
to make tho transfer. Partap Chand v, Satyida 
BimflOOl} I.L.B.88A11.448 

8. — Mortgage by os- 

teneUds ownor. Where certain mortgagees took a 
mortgage from a person, who was in ijosscssion of 
tho proiierty mortgaged, was rocord^ as owner, 
and held the lille-docds of tho iwopcrty, it was 
held Uiat there was nothing in the transaction to 
put the mortgagees on inquiry as to the real title 
to tho property, but the principle of s. 41 of tho 
Transfer of Pro})crty Act, 1882, applied, and a suit 
to restrain tho mortgagees from selling the iffofxrty 
in execution of a decree on their mortage was 
rightly dismissed. Bameoomar Koondoo v. John 
and Maria Me Queen, 11 B, L. B. 46, followed. 
Kuwaja Muhammad Kuan v. Muhammad 
IsiuniM (1904) . I. L. B. 26 All. 480 

A Application for a 

pereonal decree against mortgagor^Limitation^ 
lAmiiation Act {XV of 1877), S(h, JI, Art, 116, 
Hdd, that tho fact that there is no express pefsonal 
convenant to pay the mortgage monoiLis no bar to 
tho mortgagee obtaining a personal nocroc under 
s. 90 of the Transfer of Property Act^lV of 1882) 
against the mortgagor, if the r^iiirements of the 
Boction are otherwise fulfilled a personal covenant 
to pay is implied in and is an essential part of 
everv simple mortgage. Sawdba Khandapa v. 
Abaji Jdlirav, /. L. B. 11 Bom, 475, not followed. 
Unickaman v. Ahmed KvUi Kayi, L L, B. 21 Mad, 
242, zefemsd to. Hdd, also, that on an application 
under s. 90 of tho Transfer of Property Act it is 
the date of filing tho suit, which hu to be looked 
to, in considering the question whether the balance 
is legally rocoveiable from the defendant. Hamids 
luf-^n V. Fedor Noth, L L. B, 20 AU, 386, followed. 
Jakgi Boron v. Chakdar Mal (1908) 

I. L. B. 80 AIL 888 


8.48. 


See Exsoution op Dbgbii— Modi or 
EzBounoK— M obtoaob. 

L Ii. B. 18 Mod. 492 

See Mobigaob— Salb op Mobigaobd 

PbOPBETY— PUBOBASBBS. 

LIi.B.MBoiiLaTe- 

. . eo.w.ir.io» 

Set ViHSOB Am PuBcmaBB— 
LABBOUS CA8B8. . ^ 

I.IaB.14H8d.469* 
Mortgagor aegndriiuy 


Ike mortgaged propertiy canned use Ike mertgago- 
right ae a ehUdd agained mibsegvend mortgages oner 
ovkdhyhimsdf. The doctrine that a permp^fi 
off mortgage or puTohaaing the mortgaged propr^/ 
in ezeoutton of a deoree on the mortgage M 


up auoh mortgage aa a diMd ogaiiistpiiw wnm* 
braiioef»wiUiiot,on the prinol^ embodied iff 
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DIGEST OF CASES. ( 12.532 


OntANBFEB OF FBOFEBTY ACT (IV 
OF 1882)-eofieil. 

8. 4S—foncld, 

of the Transfer of Property Act, apply, when the 
person so paying or purchasing is the mortgagor 
himself. Tho effect of the payment or purchase 
in such cases so far as the mortgagor and those 
claiming under him are concerned will bo simply 
to extinguish the mortgage, and the rights of 
Biibsoquent incumbrancers will be determined as 
if such prior mortgage never existed. Mawjappa 
Eoi V. Krishnayya (1906) 

1.11. B.20Mad.ll8 

B. 44. 

See Hindu Law- Partition— Bioht to 
PaUTITIOX — P uRCTIASEIl FROM Co-PAR- 

CENEU . I. L. B. 18 Mad. 276 

See Partition Act (IV of 1893), a. 4. 

80A1L S24 

- - 8.46. 

See Sale for Arrears of Revenue — 
Purchasers, Rights and Liabu.ities 

OF . . . 4G.W.M.466 

8.48. 

See N.-W. P. Rent Act, s. 7. 

I. Ii. B. 8 AH. 409 

8. 60 — Mortgage with •poeaeeaion — 

Lm»e to mortgagor — Deadi of the mortgagee uni 
hie Hurviving undivided brother — Sieter etUitkd 
os heir-^Poaseesion anti management by ntorf- 
gogeda wuJow — Paymeni of the rent by the tenant 
in good faith to mortgagee's widow— Suit by sister 
for recovery of rent — Assignment by lessor not 
necessary. On the 14th December 1896 Lingappa 
mortgaged with possession certain property to > 
Subraya who on the same day let out the proporiy ; 
to Lingappa for twelve years. Subsequently 
Submya having died his interest as mortgagee 
survived to his undivided brother Hamkrishna. 
Pamkrishna died in tho year 1901 and thereafter 
possession and management of the property was i 
taken by Subraya’s widow Gowri. She got her ' 
name placed on wo khata as owner of tho property = 
and recovered rent from tho tenant for tho years * 
1902 and 1903. Tho person entitled to the pro* 
perty was lOiveriamma as the sister and heir of ; 
Submya and Ramktidina and she brought a suit ; 
Winst the tenant for the recovery of rent of the . 
u-id }^ars on the ground that Gowri had no 
authority to receive rent and give dischatgo for | 
the same. HeU, that the ddendant was not ; 
chargeable with rent sued for. S. 60 of tho \ 
Transfer of Property Act (IV of 1882) was appli* 
cable, inasmuch as the defendant in making the I 
pai^ent to Gowri acted in good faith and had no | 
notice of the plaintifi’s interest in the property. 
The language of the section is general and no 
assignment ^ the lessor during we tenancy was 
“®®®«aiy. ^VEBiAMMA V. Lingappa. (1906) 

1.11. B.88Bom.9e i 


TBAMBFBB OF FBOPBBTY ACT (IV 
OF 1882)-H^d. 

8. 61. 

See Decree— Form of Decree -Mort- 
gage I. L. B. 8 AIL 602 

See Eject&ient, Suit for. 

I.L.B.20 Calc. 871 

1 . — __ .. Kguituhle prin- 

j ctpfe embodied in s. 6 1 not oppomi to Muhomednn 
i Law — Muhomednn Law- Dc fnrto giiurdiun, istwcr 
! of, over mimrr's proiterty. Umlcr MiiIioiiumIiiii f aw, 

! A salo by tho mother as de facto gunnlinii of her 
i minor son, of tho jiro]XTty of hucIi minor is not 
I binding on 7iim. The nilo of effiiity t*nibodied 
I in s. 51 of tho Transfer of Pro]iei'ty Act is n*»t op- 
• posed to any principle of Mahomedan Iaw and 
I B. 2 does not preclude its applicat ion in team's decided 
I under the Mahomedan I aw. What eonstitules 
I good faith within the meaning of s. 6L is a question 
I of fact and a iHTson may act in good fnitli, though 
{ he acts under a mistake of I aw. Duroozi Row v. 

I Fakeek Sahib (1900) . I. L. B. 30 Mad. 197 

2. Improvements, 

! right to claim compensntitm fw^ vhen allowable. 

Good faith within s. 51 of tho TrunsfiT of 
; Prr)periy Act is not necessarily pi-ecliidod by facts 
showing ncgligcnoo in investigating tho title. 

I Where, however, a pur(;haKer knows or must bo 
presumed to know that tho vendor could sell 
only under certain ciraumstanres, and hu cither 
knuwB that such circumstances do not exist or 
wilfully abstains from making any enquiries on 
the subject, the mere fact that lie punihascd for 
conaidcration will not suffice to show good faith 
and he will not lie entitled to claim conqHinsation 
for improvementa cffcifcd by him. Nanjafpa 
Goundbn V. Peruma Goundkn (1999) 

I. LB. 82 Mad. 680 « 

a A “ belief in 

good faith under s. 51 of tho Transfer of Property 
Act (IV of 1882) means not only acting honestly 
and fairly but includes due enquiry. So, whore a 
person consciously avoids making an enquiry, 
though ho may be said to have a belief on tho 
matter, it would not be a belief in wod faith. The 
position of tho C!rown as landlord of all immove- 
able property in Calcutta ought not to provont 
the application of s. 51 of tho Transfer of Property 
Act (IV of 1882). Jugmohan Das v. PaVonjee, 

/. L, B, 22 Bom. 1; Ismail Khan Mahomed v. Jasgun 
Bibee, 4 C. W. N. 210 ; s.e. /. L. R. 27 Cale. 670, 
refon^ to. Abhoy (hiURN Ghose v, Attarmoni 
Dasbee (1908) . 18 O. W. N. 081 

8.6a 

Su 8. 88 . 18 O. W. N. 1188 

See Foreign Court, Judgment or. 

LL.B.19Mad.267 

See Pre-emption . I. L. B 80 AIL 467 

See Lis Pendens. 
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TBAETBFXB OF FBOPBBTY ACT (IV TBAN8FBB OF FBOFBBTY ACT (Xy 
OF 1888)-€oii6I. OF ia8a)-«ofilA 


■. 68— ecmfdi 

1, BegUUir§d a/nd 

unregiiUnd dccimaUd-~Tra$uter of properly 
deiUeliU**^Acl III of 1877 {BegUHratUm Ad), 
e. 60. B hdd a deoiee for the sale of property 
which had been mortga^ to him by an instrument 
which was not eompuTsorily registrable, and was 
not registered. B puroham the same property 
pendente h'te by a registered deed of sale. Bela, 
that there was here no competition between a 
registered and an unregistered instrument to which 
a 60 of the Registration Act could enjply; and 
that IT’s purchase was, by a 62 of the Zander of 
Properly Act, subject to the decree passed in Be 
ihvour. Braowan Das v, Nathu Singh 

LL.B.eAll.444 

8i — Zrte pendens— 

Conlentwus suil. Where there are severd defend- 
ants to a suit, the suit does not become conten- 
tious '* within the meaning of a 62 of the Transfer 
of Property Act, 1882, only when all the defend- 
ants are served with summonses in the suit, nor 
can a suit be eontentious as regards some of the 
defendants and not contentious as regards others. 
Paredam Saran v. Sanehi Lai, I. L. R. 21 AU. 
408 , diseusBod and doubted. Ohatarbhuj v. 
Lachman Sofon (1006) . I. Ii. 88 AU. 106 

6» — Lie pendens — 

SuU for mainUnanee by widow praying il to be charged 
on inmoveahle properly — Rigid to immoveable pro- 
perty in dispide in eueh euiL A suit in which a 
widow olaims to get her maintenance made a 
charge on immoveable properly is one in which 
a ri^t to such immoveable property is direeUy 
and speoifieally in question within the terms of 
a 62 of the Transfer of Property Act ; and any 
• • transfer of the property during the pendency of 
the suit, not effeoted for the purpose of paying off 
an^r debt entitle to priority over the claim for 
maintenanee, will bo affected by the lie pendens 
oreated by the suit. Basayd Hoeeain v. Doali 
Choind, 1. L. R. 4 Cak. 402, 409, referred to and 
followed. Dosb Thimmanna Bbutta v. Krishna 
Tantbi (1^) . . I. L. 88 Mad. 608 

4. - ■ - ■ The doctrine of 

Us pendens, applies to eases, tn which decrees are 
passed on compromise--** Conlenlions suil ** or pro- 
ceeding, meaning of. The dootrine of Us pendens 
as embodied in a 62 of the Transfer of Property 
Act applies to transfers effeoted during the pendency 
of a contentious suit or proceeding even when such 
suit or prooeediiqs is subsequently compromised 
and a decree passed in pursuance of such compro- 
mise, providM such oompromise is not tainted 
by fraud or collusion. The word contentious ” is 
used In a 62 of the Transfer of Pronely Act in 
the sense in which it is used in Probate Praotioe 
and means the opposite of common form orvol- 
ontaiy bnsinesa Annaxalaz Ghittiab v. Mal- 
kYA»m Appaya Nak (1906) 

I.Xi.&88Mad.486 


-a 68 — concU. 

6. CivU Procedm 

Code {Ad XIV of 1882y-€onleiaious satt-Arttw 
proseenlion—Non-sermee of the enrnmons on die 
defendani— Transfer of property by the defendant— 
Lis pendens. 8. 62 of the Transfer of Pjroperty 
Act (IV of 1882) imposes two eonditioua— (a) the 
existence of a contentious suit and (6) that the 
transfer should be during its active prosecution in 
a Court oft^ kind described in the section. 
Sembh: Every real suit (as distin|mished from a 
collusive one) to which the CSvil Procedure Code 
(Act XIV of 1882) applies, is primd facie eonten- 
tiona According to the Civil Procedure Code the 
essentials of a suit are — (i) opposing parties, (ii) a 
subject in dispute, (iii) a cause of action, and (iv) a 
demand of relief. If there is no inaction on the 
plaintiff’s part, the suit would bo contentious, not- 
withstanding the fact that the service of the sum- 
mons could not be effected on the defendant A 
suit cannot bo said to bo non -contentious merely 
because the decree therein is msed ec parte. 
AnnamaJai Chettiar v. Malayanai Appaya Na%k, 
I. L. R. 29 Mad. 426, followecL Upendra Chandra 
Singh y. Mohri Lai Marwari, I. L. R. 31 Calc. 745, 
not followed. The defendimt having transferred 
his property to another during the active presocu- 
tion of the suit but before the service of summons : 
— Held, t^t the doctrine of Us pendens applied. 
Radhasyam MchapaUra v. Sibu Panda, I. L. R, U 
Calc. 647 ; Abhoy v. Annamalai, I. L. R. 12 Mad. 
ISO ; Parsotam Saran v. Sanehi Lai, 1. L. R. 21 
AIL 408; Upendra Chandra Singh v. Mohri Ld 
ifamurt, I. L. R. 31 Calc. 745, not followed. 
Jogendra Chunder Ohose v. Fvlkumari Dassi, L L 
R. 27 Cak. 77, and Annamalai Chettiar v. ifafe- 
yandi Appaya Naik, I. L. JR. 29 Mad. 426, approved. 
Per Bbaman, J. — I am clearly of opinion that from 
the moment a suit of anv sort whatever, except only 
collusive suits, is filed, it is potentially contentioui. 
So-called friendly suits, I think, certainly are. Fot 
the purpose then of conditioning the rule of Us 
pendens, I would say that the filing of any but a 
collusive suit is enough. Kbishnappa v. 

(1907) I.Ii.B,81Boin.898 


Lis pendens exisls until the fnd 

decree in appeal is passed. The func^oM of 
an Appellate CJourt are not the same in India 
as in &gland and Americaw In India, the dem 
of the Appellate Court is, under the Code of w Jl 
Procedure, the final decree in the case, and tne 
proceedings in appeal must, for the pniy^ w 
8. 62 of the Transfer of Ptoperty Act. je 
treated as a continuation of the prooeedmgi m w 
lower Court A transfer of proper^, wWot 
subject-matter of oontontions litigation, by * 
thereto after the date of the deoee of m 
Court and before an appeal is prefanw afgig 
such deeree,^U be affected W t& priiwlpj;^ 
pendens under a 62 of the ftanrfsr of Pwpji^ 
Act Srtappa Goundan a HS®5 ^w2Sl8* 
(1908) 
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Eetaie under adminieMum--~Pur^e€ 

fremUgakeorheir^ e^€d c/-— Trsiw/er 0 / 1 miiioiwaUe 
fn^pe^y in fraud of ereditohr-Lie pendena^Pleadinge 
Suit on mortgago-SaU in execuition of mortgage- 
decree-^Purehaae of equity of redemption by mortgagee 
hefore eale-^ Validity of eale. Whon the estate of a 
dfsceased penon is under administration by the Court 
or out of Court, a purchaser from a rpsiduaiy legatee 
or heir buys subjeet to any disposition, which has 
bi‘en or may bo made of the deo!»sod*s estate in due 
course of administration. An issue as to whether 
a transfer of immoveable property was fraudulent 
against a creditor within a 63 of the Transfer of 
Property Act can be raised and decided only in a 
Kiiit properly constituted for that purpose; and 
the present suit not having been so constituted 
either as to parties or otherwise, that auostion was 
fiut decided and decision given as in tne case pro- 
sented to the Court Malkarjun v. Narhari, 5 
6'. IK. N. 30 : e, e. L. R, 27 L A, 230, referred to. 
In a suit purporting to be brought on a mortgage, 
only a money-decree was made. It was pointed 
out that so long as that decree remained unie- 
vci^, the suit could not be regarded as ono in 
which a right to immoveable propertjr was direct- 
ly and specifically in question,** within a. 62 of the 
IVansffT of Property Act. By tho time mortgaged 
proficrties were brought to sale in oxocntion of a 
Hccive obtained on the mortgage, the equity of 
n'dnmption had been purchas^ by the mortgagee 
hiiiiBolf in the name of a henamidaT, so that at the 
time of sale the mortgagee alone was represented 
on each side of the record. The inortgagoo him- 
self hccairio a purchaser at that sale. HM, that 
thi* halo under such circumstances passed no title 
lo the luortgagoc. CncTiERFur Singe v. Maearaj 
uAnAouR SiKoii (1606) 9 O. W. N. S26 

0 . 0 . 1. L.B. 82 Cole. 108 
L.B.88LA.1 

B.6& 

See FllAUDULRNT Gonvetancs. 

1. la B. 84 Gala 099 

See FRAunrLBNT Transier. 

I.li.B.80Had.6 

See Lis Penders 1. 14 . B. 18 All. 871 
18C. W.ir.286 

Set Mahombdan Law— Gut. 

I.L.B.80Bom.488 

Su Mortoaoe-bond. 

I. L. R 88 Gain. 1061 

See Partnership. 

LI«.&81Mad.80a 

Fee Rrqibtbatiox Aot, 1877, a. 60. 

I,l..B.8Aa640 

Flais. 13 Elie.9 

^ 5j, and 27 EUz., e, i^Vfdunlafy tfonefere ae 
^met eredHore or eubeequent iranefereee for otmoi- 
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deruhosr--JK(2ice— EegtVmftoR— Dtffy 0 / mortgagee 
in eeareking for prior tneuisbraiieea— Poef-nicpfiol 
•etOement with power of appoiiUment to isi/e— 
Deed of appointment in favour of children — 
Setreey as evidence of fravd^vbsequent mortgage 
by Wife and trustee of aetUement without mention 
of deed of appnntment. In 1870 the defendant J 
and her huebimd executed a post-nuptial settlement 
by which they assigned certain Municijial deben- 
tures to the defendant E (tho brother of J) and 
one 0 *■ upon trust for J during her life and idter 
her death as she should by deed or will appoint,'* 
and subsequently tho trustees, in piirHiianco of a 
wwer given them by tho scttloiiicnt, sokl tho 
oobenturoB and invested tho proceeds in house 
property in Calcutta, such house and premises 
thereafter representing the trust property and being 
held by the trustooB on tho trusts of the sottloment . 
On tho I7th DecemUtr 1878 E retired from tho 
trust and made over his interest to tho remaining 
trustee O, and on the same day J exin^utcd a deed 
of appointment in favour of httr children represent- 
ing to her solicitor that she did so to protect tlio 
property from her husband. Tho dcctl of appoint- 
ment was witnessed by K, and was duly regislered, 
but it WHS not mentioned in tho deed which aHsigncci 
tho tnist property to 0, and no information of it 
was given to him, tho deed rrnniiiiiig in J*§ cus- 
tody and not bcung made over to (I, In 1884 0 
retired from tho trust, and E became solo truAtoe 
ill his placo. In March 1881 money was iRiserl 
by J and E on mortgage of tbo trust property to 
O, bnt no mention of the deed of apiiointnicnt wa« 
made in the mortgage-deed. J's busbniid diofl ir 
October 1884, but neither tlien, nor on the occasion 
of another mortgage of the property in 1888, was 
any mention mode of the dccil of apjmiiitmont, 
and there was nothing on the roexud of tho case to * 
show that tho husband was over in needy ciK'um- 
stances, or pressed his wife for money, or that ho 
died leaving no property. In 1800 K and J mort- 
gaged tho house and premises to Uie plaintilTs, 
the mortoage-decd (which was duly registered) 
reciting the settlement of 1870, and that “J has 
not made any irrevocable appointment of tho said 
trust premises under the jiower of apfiointmcnt 
given to her in the settlement," but making no 
mention of tho deed of apimintmont oxeeiiled by 
her in 1878. A deed of further charge was also 
executed by J and E in 1891 in favour of the 
phuntiffs also without any mention of tho deed of 
appointment : Uiis was also duly registered Before 
execution of tho mortgage of 1890. the plaintiffs' 
■oUcitors did not search tho register of deeds fur 
tber beck than 1^, because they were dealing 
with persons who must have known of tho exercise 
^ the power of appointment, and who had given a 
covenant that no such exercise had been made and 
bemuse they then found that 0, the former trustee 
had taken a similar security himself in 1884 and 
must have been satisfied that no such blot existed 
on the title. They had, moreover, a letter from 
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G*9 solicitom saying that they had searched the 
register up to 1884. J first sot up the deed of 
ap^intment as a defence in the present suiti 
which was brought on the mortgages against E 
and J and their children, and in which the plaint- 
iffs songht to recover the amount advanced with 
interest, and prayed that the deed might be declared 
void as against thorn. J n this suit E did not appear. 
The principal grounds of defence were that the 
mort^ge-dcods were not explained to J, that she 
was ill at the time and left all the transactions to 
her brother E, and that she did not know the con- 
tents of the deeds which she contended wore theie- 
foro not binding on hcT ; that the deed of appoint- 
ment was mode in consideration of her natural 
love and affection for her children ; and that the 
plaintiffs hod notice of it. On the facts the lower 
Court (Sai.v, j.) found that she had full and com- 
plete knowledge of the contents of the mortgage- 
deeds and was bound by them, and that there was 
gross fraud towards the plaintiffs on the part of E 
in suppressing the fact of the existence of the deed 
of appointment. Hdi by Sale, J., that according 
to the law which existed in India prior to tlie pass- 
ing of the Transfer of Property Act, the dc^ of 
appointment was a voluntary conveyance and 
fraudulent within the meaning of the Stat. 27 Eliz., 
c. 4, and void as against the plaintiffs as subsequent 
transferees for valuable consideration; the legal 
presumption of fraud which the Court was entitled 
to make on the cases decided on that Statute ren- 
dering the question of notice or no notice imma- 
terial Judha V. Abdoci Kureem, 22 IK. R. 60; 
Doe d, OtUy v. A/anfitny, 9 Eas^ 59 ; Doe d. Newman 
V. Raahan^ 17 Q. A, 724 ; and Godfrey v. Poofes, 
L. B. 18 Ap. Coe. 497, referred to. S. 63 of the 
Transfer of Property Act has not altered the law 
** in that respect. .The deed of appointment came 
within the definition of *' transfer of property ” 
given in that Act, there being nothing in the Act 
to snggost that it was intended to con&e its opera- 
tion to transfers by contract. The words of s. 63, 
** may be presumed to have been made with such 
intent as aforesaid ” (t.e., with a fraudulent intent), 
should bo construed in accordance with the cases 
decided under the Stat. 27 Elix., c. 4. Even 
assuming that it was intended by s. 63 to exclude 
voluntary conveyances of which a subsequent 
transferee had notice from the presumption of 
fraud Paid, on the facts, that the plaintiffs had 
no notice of the deed of appointment. The doc- 
trine of notice, if applied, must be imi»lied in 
accradance with, and subject to, the definition of 
notice g^ven in the Act itself. There was no actual 
notice, and there was not such an ** abstention 
from inquiry or search ” on the part of the plaintiffs 
as to fix thm with constmetiya notice. The words 
" wilful abstention from inquiry and search " mean 
sueh abstention as would snow want of htmd fdee 
on the part of the plaintifb in respect of this par- 
ticular transaction. Agra Bank y. Barry, L. R. 
7 E. db L 185, referred ta HM, also^ that the 
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d<mtrino of registration amounting to notice, os 
laid down in the case of Lahktnandae Sampehaad 
y. Daerai, /. Z. A 6 Bom. 168, had no applicaticn 
to the present case. Having regard to the terms 
of a 68 of the Transfer of ^pc^y Act, that doc- 
trine, if applicable, can only apply for the pnipose, 
either of rebutting the presnm^ion of fraud or ^ 
preventing the prcsnmption of fraud from arising. 
If the true meaning A that section be that the 
Court is to presume fraud only in accordance with 
the facts of each particular case, the facts of the 
present case wore amply sufficient to raise the 
presumption as regards the deed of appointment. 
That de^ therefore was fraudulent as against 
the plaintiffs, and they were entitled to a 
declaration that it was void and inoperative os 
against them. Hdd, on appccd (by PsTniRAH, 
O.J., and Norris and O’Kinbaly, JJ.), that, 
looUng to the unusual way in which the trans- 
action as to the deed of appointment was carried 
ont, and the secrecy given to it, the rosnlt of 
which was to enable E and J to raise mon^ 
on the trnst property by inducing persons to be- 
lieve that the whole title lay in themselves alone 
and on the other facts in the case, apart from the 
presumption which might be made under a 63 of 
the Transfer of Property Act^ where a transfer is 
made_ gratuitously for a grossly inadequate consi- 
deration, viz., that it may bo presumed to have 
been made to defraud or defeat ereditors, the decree 
of the Court below was correct. Joshua v. Aui- 
AHCR Bajtk Of Simla . L L. B. 89 Oalo. 186 


9. — Bighie of a irant^ 

feree mi good faith and far eanaidendiim-~^Good 
faUh, meaning of^Efeei of tranefer made wUh (he 
obfeei to delay or defeal a erediior, the iranefene 
not being aware of each an inkniion. Where a 
transferee for value is not aware of any intentiOB 
on the part of the transferor to defeat or delay his 
creditors, bnt has knowledge only of an impending 
execution against the tranuoror, such kimlcdtf 
of itself is not sufficient to vitiate the transfer, md 
does not make the transferee a transferee, other- 
wise than in good faith within the meaning of a 68 
of the Transfer of Proper^ Act (IV of 1882). Bam 
burun Singh v. Jankee Sahoo, 22 W» A 473 , rewired 
to. IsHAN Cruvdra Das Sarxab V. Bwhit Swab 

10. W.3ff.88® 

3, Tranefer in fraud 

of eredtiore-ftood faith. When It is said that a 
deed is not exeonted in good faith, what is meant 
is that it was executed as a mere doak, the leai 
intention of the parties being that the 
grantor diould retain the benefit to hmw- 
Ramabamia PiLLAi V. Apwabataw^I^p^^ 


4, JMfrr 0*1* 

dUar^Inkni to delay and defeai €redilorm-8m je 

SUz.,e.S. Ainerepreferenceby adehtorrt^* 
creditor to another, and d forUori a mere oena gem 
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security given to a creditor to the extent of hie debt, 
is not ^i%in b. 63 of the Tranrfer of Property Act, 
1882, as it ia not urithin the English Statute of 13 
Eliz., c. 6. But \rhoro a document given by way of 
security goes further and scouroB debta that are not 
due, the effect is, gnoad such fictitious debts, to 
defeat or delay the creditors. Where a party in- 
tends to reply upon a document as not within s. 63 
of the Transfer of Property Act becaum it merely 
creates a preference in favour of certain creditorB 
over the rest, ho must show strictly that the docu- 
ment is such and nothing more. Narayaka 
PaTTAR t». VlRABAGnAVAN PaTTAB 

LL.R.28Had. 184 
5, AMignment in 


fravd of creditora^lnterfM taken under will B 
died in 1891, leaving a widow (defendant No. 1) 
and two sons P and D (defendants Nos. 4 and 6). 
By this wfil he gave his widow a life-interest in tho 
rentH and income of his property subject to tho 
uldigation of maintaining, educating, and bringing 
up the ehilciren. After his death the property, 
moveable and immoveable, was to be divided 
among his sons equally when D should attain the 
age of 26. Ho attained majority In October 1896. 
On the 13th Juno 1895 the plaintiffs obtained a 
decree for 93,970-10-10 against the widow and her 
fion P. In execution of that decree they attached 
under an order, dated 2nd July 1896, tho immove- 
able properties which hod belonged to the testator’s 
cKtato on the ground that both tho widow and P 
had an interest in them. The defendants alleged 
{intfr alia) that by an assignment dated tho !^th 
February 1890 the widow had assigned and surren- 
dcn>d her life-interest tq her son D, and that such 
interest was therefore not available to satisfy tho 
plaintilT’s decree against her. Ab to P’« interest 
the defendants alleged that by a deed of settlement, 
dated tho 9th February 1896, it was validly settled 
for the benefit of himself and his family, and that 
tbereforo he had no interest in him which could bo 
sttacbed under the order of the 2nd July 1896. 
That even independently of the attachment, her 
s^gnment to her own son D was invalid as against 
the plaintiffs under a. 63 of the Transfer of Property 
Act (IV of 1882). The object of that assignment 
^■as to protect'! the property from the croditors 

desimed to defeat the plaintiff's decree 
fiu therefore fraudulent and void as against 
the plamtiffB. That the deed of settlement by P 
01 the 9th Febmaiy 1896 was void as against the 
A-wlS" B. 63 of the Transfer of Property 
Act (IV of 1882). That the plaintiffs were entitled 
ahMos and interest both of the wi^w 
^ as might be necessaiy to satisfy 
wr decree of 13th June 1896. Naiha Kibra v, 
^kbaiji . . I.I1.R.28B0111.I 

— : — Fyaudalant eonveyanoe— 
ju dafioi an eateewtion^Inieni 

y^J^^ddfltriiihra^lSMlit.. cap. J, and 27 
» OBPi 4 Bhagwant field a suit against 
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Ganpati, the manager of a Hindu undivided family, 
to recover a sum of money duo to him. and on the 
reme day obtained an order for Attachment before 
judgmc'Ut of certain pruiMTty belonging to tho 
defendant and his family. Before 1 I 10 attachment 
WAS actually effected, the property in question and 
other property was sold to Kcdnri (defendant No. 1 )• 
The deed of conveyance w’aa cxeeiit«‘d on tho day 
tho suit was filed, and tho onler for attachment was 
mado and notice of tho order for attachment was 
given both to the vendor and the inirchiiHcr before 
tho deed was registered, but before the attachment 
was actually effected. Subsequently tho ])hiintiff 
obtained a moncy-deereo in his suit, and then tiled 
this suit against tho vendor and punhusi^r, ])rAying 
for a declaration that tho conveyance was fraudu- 
lent and void, and that the property was liable 
to attachment in execution of his decree. The 
lower Courts dismissed tlio suit, holding that tlio 
sale to tho vendco was valid, although made with 
tho object of defeating the antiiu]Hitefl attachment 
of tho plaintiff. On appi^id to the High Court 
Bfild (confirming tho d(‘cree), that el. 2 of s. 5!! of 
the Transfer of ProiKTty Act (IV of 1882) did not 
apply, as it was not found that the transfi^r in ques- 
tion was made fraudulently or for a gntssly inade- 
quate consideration. /Ml, also, that, although 
the object of the transfer was to dtfeat an antici- 
pated execution, that did not show that the intent 
was to defeat or delay tho ereditory so ns to render 
cl. ] of M. 63 applicable. Sueh intent would pro- 
bably l)e infem'd if their W'as such an inadequacy 
of consideration as to bring the easi^ within cl. I 
of R. 63. Cl. 3 of the section only eomiis into 
operation when the facts justify the application of 
el. 1 or cl. 2. Bhauwa.nt Appaji r. Keuaki 
Kashinatii (1900) I. L. R. 26 Bom. 202 

7. — Buif J9 by one cre- 

ditof to eet aside dend^ Creditor not a judymeni* 
creditor— Meaning of the uvrd creditor ^'SlrttuU 
13 Eliz., c. J. I’nder s. 63 of the Transfer of l*ro- 
perty Act (IV of 1882), a creditor may suo to set 
aside a deed executed by his debtor, by which ho 
(the creditor) is defrauded, defeated or delayi*d, 
although he has not obtained a decree for tho debt 
in respect of which ho is a creditor. But such a 
creditor can only suo on behalf of himself and nil 
other creditors. Ishvar Timappa Heoue r. Hevar 
Vbmxappa Shanboo (1902) 

I. Ii. R. 27 Bom. 140 

8, Transfer to one 

creditor — Good faith. One Byramii Kuverji died in 
June 1896, indebted to several creditors. Im- 
mediatdy after his death his sons mortgaged his 
property to Moti Golaji, one of hia creditors. On 
the 11th August 1897, another creditor, Jaitha 
Kupaji, obtained letters of administration to the 
estate of tho deceased, and, as such administrator, 
sold the property to tho son of mortgagee, the 
latter having died. Subsequently tho plaintiff^ 
obtained a money-decree against the estate and 
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sued to ostablidi thoir right to attach the propoity. 
alleging that the sale was void under s. 53 of the 
Transfer of Fropeity Aot (IV of 1882). The lower 
Appellate Court held that the purchase was for 
value, and that there was no evidence of fraud, 
and it dismissed the suit. On second appeal : — 
Sdd (aflSrming the decree), that the sale was valid. 
The fact that it was a sale of the whole of the pro- 
perty of the doooaaed to one of hia creditors made 
no difference. The only question was whether 
the transaction was in good faith and for proper 
consideration. The tost of good faith in such cases 
is whether the transfer is a mere cloak for retaining 
a benefit to the grantor. On the findings of the 
lower Court it appeared that in this case it was 
intended that the grantee should have the property 
and keep it. Natha Kufaji v. Maganchano 
Motui (1903) I. If. B. 27 Bom. 822 

9. Frauivlentlraiufer 

— Suit to 8it aside fraudulent eonveyanee-^Frame 
of euit-^Appenl, A suit under s. 53 of the Transfer 
of Property Act to obtain a declaration that a eon- 
voyaneo ia voidable at the instance of the creditors 
of the transferor must bo brought by or on behalf 
of all Iho creditors, and the suit unless so framed 
would not bo maintainable. Burjorji Dorahji 
Patel V. Dhunbaif /. L. B. 10 Bom, 1 ; lehvar 
Timappa Hegde v. Devare Venhippa, LL,R, 27 Bom, 
146 ; ChaUerput Singh u. Maharaj Bahadur^ /. L, 
R. 32 Cak, 198, and Reese River Silver 
Co, v. Aticett^ L, R, 7 Eq, 347, referred to. But 
a suit cannot bo dismissed on this ground, if the 
objection is taken for the first time in appeal. 
Hakim Ijal v. Mooskauar Sahu (1907) 

I.L.B.84Calo.888 


10 . 


Mortgage-- As- 


signment of invalid mortgage— Right of assignee 
asfagainst mortgagor and subsequent mortgagee for 
etmsideration—Maxinin-Qui prior est tempore potior 
estjure. On the 23rd of October 1897 one MA 
executed a mortgage of certain property in favour 
of BA, which Was registered on the 29th of Octo- 
ber 1897. lliis mortgage was found to bo fioU- 
tiouB and without consideration and to have been 
made solely for the purpose of defeating the orodi- 
tors of the mortgagors. On the 15th of August 
1898 the mortgajm transferred his rights under 
this mortgage to his wife B, in part satisfaction 
of her dower debt. It was found that this was a 
bond fide tratisaetion and that B obtained the trans- 
fer of the mortgage without any knowledge of its 
fiaudulent dharaoter and Was a transferee in good 
faith and for consideratiott. On the 29th of 
Ootober 1897 the same property was again mort- 
gaged to one BP, who aooepted the mortgage In 
mmiianoe of the ezistenoe of the mortgage of the 
Ootober 1897. This mortgage was registered 
on the 22nd of March 1898. BP afterwards 
bioug|ht a suit for sale on his mortgage impleading 
B as a defendant^ as well as the morlga^ and 
the prior mortga^. Hdd, that B was entitled 




1. BB—eonetd, 


to nor elief as against BP, though as against the 
mortgagor she was entitled to be paid the amount 
of ^e eonsideration named in the deed of transfer 
m her fhvour out of the surplus sale proceeds (if 
My) of the mortgaged property. Halifax Joint 
Stoeh Banking Company v. QkdkiU, [1891] 1 Ch. D, 
of, distinguifhed. Cockell v. Taylor, IS Beau. 103 ; 
Wlvie V. Jeagreson, 2 Oiff. 3S3 ; Parker v. Clarke, 
/ Fremk v. Hope, L, J. 66 Ch, B. 
363 ; Biekerton v. Walker, L, R, 13 Ch, D, ISI, 
and Rice v. Bice, 2 Drew. 73, referred to. Basti 
Beoam V , Baeahsi Prasad (1908) 

LIaB.80A11.287 

1^* - ■ ■ — — “ ■■ — — Mortgage— Part 

of eonsideration fictitious— Intention to defeat or dday 
creditors— False ease, seUing up of, at a later stage 
—Effect. A mortgage purported to aoouro R8,600. 
But it was proved that R4,853 only of the con- 
aidoration money hod passed. It was, however, 
not dioWn that the transaction was intended wdy 
to defeat or delay the realiaation of their dues 
by certain other oroditora, though after the latter 
had attached the mortgaged properties the mortga- 
gees instituted a suit for the recovery of the Whole 
amount stated in the mortgage. Held, that in the 
circumstances a decree should be passed in favour 
of the mortgagee on the footing of the amount 
actually advanced, that part of the tranaaotion 
being separable from the rest. The sotting up at a 
later at^ of a false case riiould not affect rights 
created by the transaction. Ishan Chandra Dan 
Sarkar. v. Bishu Sardar, I, L. R. 24 Cak. 826 ; 
Narayana Pattar v. Viraraghavam Pattar, 1. L, R, 
23 Mad. 184, relied on. Rajant Kumar Das v. 
Gour Kibhore Saha (1908) 

I. 1a B. 86 Gala 1051 
12C.W.ir.761 

12. - Transfer uith 

intent to defeat or delay creditors— Mahomsdan 
hw— Transfer by Mahomedan to one of his wives 
with intent to aefeat claim of At oAer for dower. 
A few days after the institution of a suit againHt 
him by hia first wife for roooveiy of her dower, a 
Mahomedan, who had two wivesi transforr^ 
the bulk of his property to hia second wife in 
aatiafaotion of her claim for doWer. Hrtd, on suit 
by the first wife to have the transfer above-men- 
tioned set aside, that suoh transfer was not neces- 
Buily unimpeachable, but that it was neoessaiy to 
fin^ fi»t» that the transfer Was a zeal and w 
merely a oolonmhle tranaaotion; and, secoD^t 
that the seoond wife had not oombined with her 
husband in oairying out the tranaaotion in 
tion for the improper purpose of defeati^ 
claim of the first Wife. HAMm-ra-OTBSA». 
ra-Ei88A (1989) . . LL.B.8lAftlTO 

S.64. 

Ac* SsiomL . I. L. B. •• O**** 
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1. 64-<efitf . I 

See Uarokxdax Law— F sB-mpnoN— ’ 
Right of Fu-imftion— Gkkbrally. 

LL.B.16A11.844 

See MoBTOAQi—RiDiMFnox— R ight to 
B ioiBM . I L. B. 24 Had. 449 

SU PbB'IMFTIOH— COMSTBOCTIOK OF 
Wajib-ol-ubz. 

I.Ii.B.7A11.482;826 

Set Rbgistbatiok Act. 1877, 6, 17. 

Z.L.B.10A1L20 

I.L.B.27Calo.468 

Su Regxstbatiok Act, 1877. s. 18. 

LL.B.18Had.454 

See Reoistbation Act, 1877. 8. 48. 

LI 1 .R. 18 Had. 824 
I.I..B.27Galo.468 

See Salb Cbbtifigatb. 

I.L.B.86Calo.614 

See Vbicdob and Pubchasbb— Cohilh- 

TION OF TbANSFXB. 

See VeNDOB and PVBfOIASEBr-lKVALlD 
Sales . . ^L. B. 18 Had. 61 

1 , .. Oftional regie- 

imiitm, Pet Gabth, C.J.— 8. 64 of the Tiansfor 
of Property Act virtuidly aholidieB optioiul regia- 
tntion. Kabain Cuvnndbb Chdxbbbtjtty v. 
Batabam Rot 

1. L. IL 8 Calo. 697: 10 C. L. B. 241 

2. Sale — Tratufer 

of imvmeable ftoperiy vnihoui imSen conveyance 
i% eaUefaction of a decree— Title of traneferee— 
Mahmedan law— ‘Dower. A Mahomedan widow 
obtained a decree for dower against her four 
sons. The decree was partly satisfied, and as 
regards the balance of the decretal money the par- 
ties entered into a parol agreement for the transfer 
of certain immoveable property by the judgment- 
debtors to the deoree-holder. In punuanco of 
this agreement possession Was transferred, but the 
agreement Was never put into writing and no con- 
veyance was executed. After the widow had been 
for some years in possession, a judgment-oreditor 
of one of the sons attempted to take the property in 
question in ezeoution of his decree and brought a 
suit for a declaration that the property was liable to 
attachment and sale in ezeoution of his deeree. 
FeU, that although the transfer of the property in 
question was not a transfer made V 7 8 Court in 
satisfaction of a decree, yet under the oircuustances 
of the case it could not be taken and sold as the 
property of tike plaintiff's judgment-debtor. Kora- 

Namdihai MahomeibMY. ManeMram ValduU- 

L L. It, m Bom. 400, followed. Boemam 
^jneekfi Dadacthanji v. Kediav Pweholam, 1. L. A, 
M Bom. 13, distingiiished. Ram Baehsh «. 
Mvoblaxi XBANA ittloOd) L la B. 26 AIL 266 


•.64-oMifd. 

8. *. .. . Enforeetdde con- 

tract of eale followed by delivery of possession to 
defendant, but not followed by regMcred sale-deed no 
defence to suit for possession— Construction of statute. 
The provisions of s. 64 of the Transfer of Pro|)orty 
Act are imperative, and Courts will not to justified 
in disregard ing thorn on equitable grounds. Whore 
the Words of a statute are clear and unambiguous, 
effect must to given to them, although hardship 
may result in individual cases. A contract of sde 
foUowcd by delivery of possession does not. when 
there is no registered sale, create any interest in 
the property agreed to to sold and cannot, oven if 
enforceable at date of suit or decree, to pleaded in 
defenc .0 to an action for ejectment by one having a 
legal title to recover. BamasanU Pattar v. Chinnan 
Asari, /. A. B. 24 Mad. 449, approved. Immudi- 
pattam Thirvgnana Kondatna Naik ▼. Periya 
Dorasami, I. L. B. 24 Mad. 377, oonsidored. Kdbbi 
Veebareddi V. Kubki Bapibbddi(1005) 

I.L.B.28Had.888 

4. — ! — — . Transfer of pro- 

perty by the Boad Cess Department to the PMie 
Works Irrigation Department— Property valued at 
less than 100 tupecsr—Delivtry of possesstbi. A 
certain plot of land being transferred by the Road 
Cess Department to the Publio Works Irrigation 
Doportmont for a sum loss than one hundred rupeea 
wiuiout any registered instrumont, the Seorotaiy 
of State for India in Council instituted a suit 
against the defendants for recovery of possession 
of the said lands. Upon an objection taken that 
the plaintiff acquired no title to the properly, as 
the transfer, upon which he relied, was in contra- 
vention of ^0 provisions of s. 64 of the Transfer 
of Property hoi i— Held, that, inasmuch os the 
transfer was not made by a registered instrument. < 
and as also the plaintiff had been in occupation 
from boforo date of the transfer and there was not 
any delivery of possession within the meaning of 
the provisions of s. 64 of the Transfer of Property 
Act, tho plaintiff acquired no title by the said 
transfer. Qanga Narain Qope v. Kali Cltaran 
Ooala, I, L, B. 22 Calc. 179, distinguithed. Sibxn- 

DBAFADA BaNXUJBK V . SXCXIETAKY OT 8tATE ITOR 

India (1907) . I. L. B. 84 Calo. 207 

6, - - Sale— ‘Non-pay- 

ment of eonsiderationSale nsverthehtss eompkle. 
In a sale of immovoablo property non psyinont of 
the purohase-money does not prevent tho passing 
of the ownership of the purchased property from 
the Tender to the purchafser, and tho puiehaser 
can. notwithstanding such non-payment, maintain 
a suit for possession of tho pro^Tty. Shib Lai v. 
Bhaigwan Das, I. L. B. 11 AU. 244 ; Umtd Mat 
Motiram y. Ikivu bin Dkondiba, I. L. B. 2 Bom. 
347 f and Sagaji v. Namdev, 1. L. B. 23 Bom. 62S, 
followed. Baunath Singh v. Paltu (1008) 

I. LB, 80 All. 126 

6. Kobala—BeguHrw^ 

tion if dispenses with proof of passing of consi^ 
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TBANBFBB OF PBOFBBTY ACT 
OF iea2h-eaiiid. 

B. 64— «onfif. 


(IV 


■deration — Canvejfanee if may he challenged on ground 
■of wmt of camiideration hy legal repreaeniative of 
vendor. The mere regiatration of a document which 
purports to bo a tranafor for consideration does not, 
apart from all quoationa as to whether conaidcra- 
tion passed or not, convey title to the transferee. 
The Court has to see what was the intention of the 
vendor, if no consideration passed. Mauladan v. 
Rughu Nandan Pershad Singhs /. L, R, 27 Ctdc, 7, 
referred to. Where it appeared that it was 
the intention of the owner. Whether consideration 
passed or not, to transfer the property to the 
defendant who was his concubine, and the plaintiff 
claimed the property by right of inheritance, the 
defendant was not bound to prove payment of 
■consideration, and the hdbala as it was prevailed 
against the claim of the plaintiff. Lnl Achedram 
V. Raja Kazim Iluasain Khan, 9 C, W. N, 477 ; 

e. L. R, 32 7. A. 113 ; 7. L. R. 27 AIL 271, applied. 
■Gostho Bbeaby Ghosh v. Rohint Gowatjni 
G 008 ) .... 18G.W.Er.692 

— BB. 64^ 66 r ( 6 ) {h) — Contfoii of aale — 

Deed of eaU not registered^Righia and renudiea 
•of iht contracting partiea. The idaintiff executed 
a conveyance of immoveable property of the value 
•of upwards of RlOO, which was not registoied 
according to law, received the purchase-money and 
delivered possession of the property to the vendee 
(^fendant 7). For a sjmific perfonnanoe of this 
contnet^ the defendant 1 brou^t a suit which Was 
dismissed The plaintiff then sued to recover the 
^Bsession of the property as its owner. HM, that 
■die suit diould be decreed in plaintiff’s favour 
and that all that the defendant 7 was entitled to 
was the benefit which ho could claim under s. 56 {6) 
ih) of the Transfer of Property Act (IV of 1882). 
Karalia Nanubhai v. Manauxhram, I. L, R, 24 
Rom. 400, explained. Lalchamd «. Laxshman 
( 1004) L L. B. 88 Bom. 466 

BB. 54 ^ 100— Agreeffienf to execute 

■a mortgage over immooeMa property—Charge — 
Depoait of Hth-deeda-^Mortgage. Plaintiffs sued 
defendants for money lent and also claimed to bo 
entitled to charge the debt on immoveable proper- 
ties belonging to the defendants. Defendants had 
executed a document in which they recited t^t 
they had deposited the title-deeds of immoveable 
properUes with the plaintiffs, and undertook to 
execute a deed of mortage over those properties 
in favour of the plamti&, whenever tiie latter 
should call upon them to do so. This deposit had 
been made outside of the town of Madras, and 
the document had not been registered >^Hdd, that 
jdaintiili were not entitled to a charge on the im- 
moveable property, but only to a personal decree, j 
A depodt of title-deeds creates a mortgage and not I 
a mere diarge, under the Transfer of mperty Act, : 
and inasmuch as a 59, parsgraidi (J), necessarily 
im|dies that a deposit of title-deeds not evidenced 
by a writing duly attested and registered is valid 
only if made in the towns q[»eeifled in the pamgraidi. 


TBAN8FEB OF PBOFBBT7 AOT (IV 

OF 1888)-ccmftf. 

j .. i, 64— conefd. 

j it follows that a grant of security by a mere deposit 
; of title-deeds unaccompanied by writing, duly 
' attested and registered, evidencing it, is invalid 
if it takes place outside of those towns. Koncuadi 
SUANBHOQUJS V. Shiva Kao (1905) 

I. L. B. 88 Mad. 54 

B. 66 . 

See Civil Paocbdurb Codb, 1882, s. ill 
9 O.W. N.178 
SU Lixk I. Ii. B. 80 M ftd . 524 

See Limitation Aot, 1877, Sch. II, Abt. 
116 . I.l*B.81Mad.8 

VxNooB and Purchasbb— Bjuach 
OF Covenant. 

I.L.B.16Mad,66 

1.11, B.86Calo.8e8 
8C.W,B.822 

lL.B,8lMad,8 

See Vendor and Purchaser— Vendor, 
Rights and Liarilitibs of. 

1.11. B.18MadL168 


L — JlsTeantng of word# 

'* material defeeta ” — Defect in title. The expres- 
sion, material defect in the property ” in a 55 of 
the Transfer of Property Act (IV of 1882), 
includes a defect in the title to an estate. Essa 
SULLEMAN V. DaYABUAI PaRMANANDAS 

I.L.B.80B(im.588 


a. Limitation Act (ZV of 1377), 

Sch. II, Aria. 132, 111-^ArL 132 apjdiee to 
auita to enforce the charge created hy a. 65 of the 
Tranafer of Property AcL The statutory charm, 
which an unpaid vendor obtains under a 55 of tu 
Transfer of Property Act, is different hi its origin 
and nature from the vendor’s lien given by Ei^idi 
Courts of Equity to an unpaid vendor. Wew v. 
Maepheraon, 7. L. R. 31 Calc. 57, referred to and 
apidied. The article of the Limitation Aot ap^- 
cable to a suit to enforce such charge is Art 1& of 
Sch. II and not Art 111. Nataaan Chetti v. 
Soundararaja Ayyangar, I. L. R. 21 Mad. UU 
overruled. AmUhata v. Daumma, I. L. R. 24 Mai. 
233, overruled. Svbrahmania Ayyar v. Poooan, 
I.L. R. 27 Mad. 2d, overruled. Ramaebishna 
AyYAB V. SUBBAHMANZA AyYAR (1005) 

I.li.)ia8Mad.805 

B«,66.68. 

See Covenant, Conbtbuoiion of. 

LL.B.a0Mad.*84 

BB. 65 (9), 108 (b)-^^ BAIN 


AcZraiOaMm^eftWiBaiv^roii^wtM A« *— ■" 

fv Prvptrtiif AtivMvnlll vwi a eoiia^ .t 
{XV 0/ urr). seh.n,AfAtB, w.m 

wendant^ in Septmbcw IW, gMMinooim^ 
tionof an advance, a zegiBUm kaiar to r$ m 

predecessor in titto of 11m ucient platotift OB tM 
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of PBOFBBTY act (IF 
OF 1882)— cofitA 

... . — Bi 66— confcl. 

following terms : ** Deed of consent or permission 
granted to . . . • t by .... 

in consideration of this amount, the trees standing 

shall be out down at your 

expense during a period of 6 years from this date, 
with the exception of teak and blackwood. For 
every cart load of timber so removed . . . 

you are to pay a kuttikanam of 112-4-0 and on 
those timber, the seal of the Ktam shall be impres- 
sed without delay .... during the period 
of 6 yt^ara, the Etam shall not grant any permission 
to others to cut trees .... You have the 
right to cut down trees and none whatever to the 
land.” ilio first defendant and the other defend- 
ants formed a Tarward and in a suit brought on 
behalf of the Tarward against P and the first defend- 
ant* it was declared that the karar was not bind- 
ing on the Tarward and P was restrained from 
catting timber. The present suit was instituted 
by P to recover personally from the first defendant 
and from the Tarward properties the amount ad- 
vanced with interest as damages. Held, that the 
salt so far as the Tarward properties wore con- 
cerned was res juldieata by reason of the decision in 
the previous suit. Held, also, that the suit as 
against the first defendant was barred by limita- 
tion. Ihe article applicable to tho suit is either 
Art 62 or Art. 97 of Soh. II of the Limitation Act. 
Tho document is not a sale or lease of immoveablo 
property within the definition of those terms in the 
Transfer of Property Aot and a covenant for titlo or 
for quiet enjoyment cannot bo implied under a 5 
ora. 108(b) of the Aot. Art. 110 of Sch. II of the 
Limitation Act does not apply to the case. The 
document did not create a mortgage or chaigo on 
immoveable property. It is no more than an oz- 
duoive liccnso to cut trees. A dooument may 
create an interest in land and bring it within the 
provisions of tho Bcgistpition Act. T'ho covenant 
of title will not necessarily bo implied in such cases 
unless it is one of tho transactions in which tho 
covenant can be inmiicd under the Transfer of Pto- 
perty Act. Seeni Chettiar v, Sanihana^n CkeUiar, 
L L. A 20 Mad. 60, followed. Mamikuttt v. 
PtrzAXXAL Edom (1006) . I. L. B. 88 Mad. 368 

— B.56(4). 

Su Vendor and Purchaser— Vendor, 
llionTS AND Lubilities or. 

L.B. 80XA.888 
I. L. B. 81 Gale. 67 

■.66 (4) (6). 

Sts Limitation Aot (XV or 1877), Sch. 
II, Arts. Ill, 132. 

Lli, Mao AIL 172 
See Vendor’s Lien. 

I.II.M81 Aa448 


P^fveloee-mos^-^afa-deed containing t 
^ receipf of coaMderaftba-mosey in 
^^^Hgagee taken the morigage vdlhoui noKet 


TBAN8FBB OF PBOFBBTY AOT (IV 
OF 1882)— confif. 

— B. 66— rofieIrZ. 

unpaid purchase-numeg — Enloppel — Evidence Ad (/ 
of 1872), s. 116. In a registered sslo-deed of a 
chawl it was stated that the vendor had roceivod 
oontdderaiion in full and there was also an ao- 
knowlcdgment of tho vc!ndor at tlie foot of tho dood 
to^ tho same effect. 'Jho vendor had also parted 
witli all tho titlo-dcods reflating to tho property. 
Tho vendee subsequently mortgaged Iho property 
to tho plaintiff who had no knowledgit that ilio full 
amount of the consiiUTalion-moncy was not paid 
to tho vendor though ho knew that the vendor was 
in possession of some portion of the property. 
Held, that tho defendant (the vendor) was estopped 
from contending that slie had a lien on tho chawl 
for the unpaid balanco of tho purchase-money by 
her declaration as to tho receipt of tho whole piir- 
chaso-monoy and by her act in handing over tho 
title-deeds. Per Batehdar, J . — A vendor of im- 
movoable property who endomes upon tho pur- 
ohaso-deed a receipt for tho purchase-monoy can- 
not sot up a lien for unpaid punthose-monoy as 
against a mortgai^ for value without notico under 
the purchaser. T'ehilram v. Kahsibai (1008) 

I. Xk B. 36 Boin. 68 

a. 66 (6) (d ) — Hequiaites of a valid ae- 

kwwkdgmen^ no eowtrad to the canifary 
liability to pay public chargee attachee to vendee on 
(he passing of property— Condition precedent to 
liability. Under s. 65 (6) (d) of tho Transfer of 
Property Act, tho liability of tho vendeo to pay the 
public charges on tho property sold attaches in the 
absence of a contract to the contrary, as an inoi^nt 
of the transfer and is complete when the property 
passes. Where tho adjustment of mailers, which 
form part, but are not tho cssemeo and substance of 
the contract, cannot be carried out in tho mode 
eontomplated, tho Court will do whattivur may bo « 
ri^t and proper to effect such an adjustment itself. 
Dvnbam v. Bradford, L. R. 6 Ch. App. 619, referred 
to. Where a deed of sale provides that the vendeo 
shall pay the amount duo, as per sub-division of 
the pcshkudi due to Government ” and the dood 
contains no other words to show that tho sub-divi- 
sion was a pre-roquisito to tbo vendoo's liability, tho 
mere use of the words as per svb-divUnm does not 
make it such and, whero no sub-division is effected 
and the vendor pays tho whole pcfdikush, tho Court 
will ascertain, as between tho vendor and vendee, 
the jiroportion payable by tho latter and direct 
payment thereof. An acknowledgment of a con- 
ditioiial liability will not, under s. 19 of the Limita- 
tion Act, give^ a fresh start as long as tho condition 
xemaiiis unfulfilled. Ilicro must tie on unqualified 
admission or an admission qualified by a condition, 
which is fulfilled. ARUNACifETiLA Row V . Kano I A 
Appa Row (1906) I. L, B, 29 Mad. 619 

- a. 66. 

See Civil Procedure Code, 1882, h. 13. 

8G.W.K.80 
bb. 6^ 87, 81, 88— AfufsAoUtap— Piff* 
chaser of portion of morigaged property hoe no right 
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TBAirenB.07 PBOnBTT AOT (ZV 

OF ISSSt-HxmCil. ' 

■■ •» 58— cofidili 

lo mafsML A bond fdo purchMer. who puicham 
for Yalue a portion of a mortgaged property without 
notioo of rach mortgage hae no right, in a suit by 
thd mortgagee to enforce his mortgage, to innst 
that the po^on not sold to him must be proceeded 
against first and the portion purchased him 
must bo sold only for the balanoo, if any, due. , 
Underas. 67 and 68 of the Transfer of Property Act, 
the mortgagee is entitlod to anorder that the mort- 
. gaged property or a sufficient part thereof should 
be sold on default of payment The purc^sor 
cannot claim such a right under a 81 or a 50 of the 
Transfer of Property Act^ as the former applies on^ 
to second mortgagees and the latter conffira suw 
right only **aB against the seller.** Krishna 
Apyar v. Muthubumarasatmijfa Pallai, I, L. it 29 
Mad, 211 1 referred to and explained. It is com« { 
Mtent to the Court under a 88 of the Transfer of 
Roporty Act to order a ouffrieiU portion of the 
mortgaged property to be sold ; and, if the portion 
not sold by the mortgagor is sufficient, and if t^ 
mortgagee will not bo ^judioed, the Court may 
by its decree direct such unsold portion to be sold 
first ; and if the decree diieots the sale of the whole 
property, the Court in execution may first bring to 
sale the portion unsold and, if the sale-proceeds be 
sufficient, stop the sale of the portion sold by the 
mortgagor. Kohminxbi Avpaya v. BCahqaxjl 
Bahoayta (1907) . . I. L. B. 81 Mad. 418 

BS. 66 , 81, 88 . 

dee Bxs Judicata. 

I.L.M81Galo.96 

a. 67. 

dee Mobtoaos— Sali ot Mobtoaqbd 

PbOFEBTY— PURGHASXBS. 

I. laB. 84 Mad. 418 

6 . 68 . 

deeCoBTS . 8 0.W.M,878 ; 087 

dee Dicbeb— C k)V 8 TRuonoK ov Dxcbeb 

— Mobtoaob . 1. Ii. B. 19 Mad.848 
I 1 .& 88 I.A .88 

deeHlT . LL.B. 8 eOa]a 666 

dee Ldiitatiov Act, 1877, Scb. II, Abt. 

147 . I.L.B.16Mad.64 

dee Limitation Act, 1877, Sce. II, Abt. 

148 . I. ZkB. 14 Bom. 118 


dee Mobtoao»— Accounts. 

I. la B. 14 Bom. 118 

dec MOBTOAOI— CONSTBUCnON. 

I. XaB. 18 AIL 176 
IL.B.18AU.88 
X.ZaB.81AlL4 
i:L.B.80Mad. 668 
X. la B. 86 Bom. 868 
Za&86I.A.U8 
6O.W.M.1001 


— a. 68— eoafd. 

dee Mobtoaob— Fobk ot Mobtoaob. 

1 . la B. 9 AIL 168 
LIaB.18AlL808 
^ I.laB.14AlLl06 
Z. Xa B. 87 Bom. 600 
Z.ZaM 86 Bom .88 
X. la B. 86 Mad. 880 
dee Mobtoaob— Salb of Mobtqagid 
Pbofbbty— Bights of MoBTOAOExa 
I. la B. 88 Gale, 88 

dee PBB-BMFTION— CON8TBUGTION 01 
Wajib-ul-abz. 

I.L.B.7A1L868 ; 848 

dee Bboistbation Act, a 40. 

I.L.B.16Mad.a68 

dee Wajib-ul-abz. 

LL,B.80A1L887 

— - 6 . 68 — Moripope by amditiondt saU 

— IKAeder §aU or morigaigo to bo aeceriataed from 
whoso taeffttmeiit— Tnms/er of intoroH nooinoths 
in easpreos tormo^'* Moddaiu Krayaimt'* msaniog 
of. The question whether a document operates as 
a mortgage, or as a conditional sale must \m ^te^ 
mined on a comdderation of the whole document 
Ihe mete descriptioD of the document as ** Ifed- 
datu Krayam ’* is not conolusiva n^e tEinsfer of 
interest noceasaiy to create a mortsage need not ho 
in express terma It is sufficient u me inatromrat 
taken as a whole operates to create such a tnniler. 
Kola Vsknatanabayana v, Vopala Baixax 
(1906). . . . LL.B.89M6d.581 

1.68(4). 

dee Vendor and Purchaseju 

eaw.N. 41 

Bads, 69. 

dee CTiviL Pbocxdubx Code (Act XIV 
or 1882), a 545. 

LI..B.81Mad.8a8 


dee Mobtgacb 


10 0.W.B.876 


88. 58, 68, 100. 

dec liANDLOBD AND TENANT. 

Z.Ii.B.88 0alo.885 

L JttootaUoihobseiM 

of^haryo. Where a transactloD evidenced Iff 
a docament was a mortgage as defined a 58m 
the Triuafer of Pr op er ty Aot^ but the docoi^ 
was not attested ^ two witnessss as reqniisd by 
a 59 of the Act that it did 

chaige under a 100 of the Aot Bani tSmm Km 
Y.aHNaikSoy,lC. IF. JV. 87, md the ol^ 
riom of Banibjbb, J. in 

AUSUlu,!, l.JR.UOcia.7t,tisVwni. ^ 

Nm Saiub « Jisu Him Saba 

Z. Ill M 6BOWJi 
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TBAlTBniB or FBOFBBTY ACT (IV 
or IBMh-mii. 

^ . — - ■•68— ecmeli 

a, . . __ Simple tnartgage 

—TranBitr of inimat-^harge-^AtteikUion by one 
vitneM^Invalidity. A bond for the repayment of 
a debt contained the statement, ** as collateral 
security for payment of the said money, ido mort- 
gage 23 bignas, oto., etcb» ** but there was no state- 
ment in it Miowing that there was any actual trans- 
fer of any interest Jldd (Macleax, O.J., ifu&i- 
lan/f), that the bond amounted to a simple mort- 
gage as defined in s. 68 of tho Transfer of Property 
Act and not to a charge merely as contemplaUvl by 
a 100 of that Aot Such a document cannot operate 
08 a valid mortgage, unless attested by at least two 
witncBsea Nobinghaud Naskab v. Raj Koomar 
Saeicar(1906) . . 9 0.W.ir.l001 

8. BB. 68 (b), 07, 08, 08— 

hinutim of simple and umifruciuary mortgage — 
Personal covenant to pay — Right of mortgagee to 
decree for mortgage^money and for sale. A mort- 
gagiMlecd, after acknowledging reccupt of the 
consideration and mortgaging the land with pos- 
session (tho usufruct apparently being taken in 
lieu of interest), contained tho following proviso 
as to redemption :—** Thcroaftor on [naming a 
date] on paying [tho amount advanced] we shall re- 
deem our land. If on tho date so fixed the amount 
be not paid and tho land recovered back, in 
whatever year we may pay [tho amount ad- 
vanced] on [naming the date] of any year, then 
you shall dcUvor back our lands to us. ’ * Iletdf that 
this contained a promise by tho mortgagor to pay 
on the date named, and that the mor^agee was 
entitled to a decree for tho mortgage-money, under 
oL (a) of B. G8 of the Transfer of Frorcrty Act, and 
to a decree for sale under s. 67, tho right to cause tho 
mortgaged property to be sold in dctault of pay- 
ment being implied within tho meaning of s. 68 (5). 
Kakoaya Guboxal V. Kaumutru Anxavi (1904) 
I. L. B. 87 Mod. 580 

- B. 69, 

iSTse Attbstation • L L. B, 88 Oalo. 881 

See Bengal Tenancy Act, s. 12. 

80.W.ir.499 

See COMPBOlllBE— COMFBOMISl OF SuiTB 
UNDER Civil Pkocedube Code. 

I.L.B.8Mad.l08 

^ee Deed— Execution. 

6 O. W. N. 464 

Attestation . L L* B. 87 Bom. 91 
7O.W.ir.l0O; 884 

See Deposit op Title-Deeds. 

I.L.B.14A11.988 
LI«.B.17Aa868 
l.l«.B.94 0ala848 

See Evidence Act, 1872, s. OA 

I.L.B.18Mad,89 
LI«.&86 0alo.888 


TBANBBBB OF FBOraBTY AOT (IV 
OF 1888)— eontd. 

— B. 69— CO nfd. 

See Mortgage . 9 O. W. N. 1001 

See Registration Act (111 op 1877). 
s.28 . . L L. B. 89 Calo. 604 

See. SIQNATUUR . I. L. B. 84 All. 819 

!• . . . — Oral agreemeni 

for kanom — Suit for ejeehnetU by a jenmi, A jonmi 
in Malabar sued to eject a tenant, who ])roved by 
oral evidence that he hud one year i:ofoTo suit paid to 
tho plaintiiT a sum of inoruty as a iiMiewal feu and 
the plaintiff agreed to dcniiHo the land to him on 
kanom for a period of twelve years. Held, tliat 
althongh no instrumoiit had been executiHl and 
registered tho plaintiff was not entitled to ojeet tho 
defendant. Ittafpan v. Pahangodan Nayah . 

I.L.B.81Mad.891 

A Registration of 

mortgage—lnierest in landr— Right to redeem «ii- 
moveable property mortgaged. Two documents wore 
produced in evidence ; one of which was in terms an 
absolute sale. This document had lNH.m registered. 
The other document (which was not dated) hod ap- 
parently been written contem|)orancoiiHly with the 
first, but it had not been registered. 'I'he docu- 
ment purported to show that the transaction be- 
tween the parties was a mortgage. Held, that the 
second document could not bo rcceiveil as evidence 
of a mortgage transaction not below RlOO, and that 
tho registration of tho first dociiiiient, which was 
on tho face of it an absolute and unconditional sale, 
rould not be regarded or opiTato as tho n^gistration 
of a mortgage. Though there is nothing to prevent 
the whole of a mortgage transaction being reduced 
in anv form to writing on different impers, whether 
attached together or dctachcil, yi*t the require- 
ments as to registration cannot hs said to have been 
complied with, if some of such papers are regis-^ 
tered while others are left unregistered. A document 
which gives a person a right to redeem a mortgage 
on immoveable property on payment of money 
creates an interest in immoveable property and its 
registration is compiilsoiy iftdor s. 7 of tho Registra- 
tion Act. Mutha Vknkataghelapati V, Pyanda 
Venkataciielapati (1904) 

I. L.B, 87 Had. 848 

8 . Mortgage — Attest 

Uaion of mortgage. Held, that tho attestation of 
a mortgage-deed spoken of in s- 50 of tho Transfer 
of Property Act, 1882, does not moan only attesta- 
tion of tho execution of the deed in tho presoneo of 
tho witnesses thereto, but includes also attestation 
after execution of the deed of tho acknowledgment 
by the executant of tho signature on the deed. 

Nath Mukerjee v. Bejoy Oopal Mukerjeep 
I L, R, 26 Cak, 246, and Abdvl Karim v. Sdlimun, 
L L, R, 27 Cak, 190, dissontod from. Ramji v. 
Parvali, 4 Bom, L, B. 869, and the obiter didum 
in Sheikh Ohaeiy, Bhawnni Prasad, AU, WeeHy 
Notes, (1896) 89, followed. Ganga Dei v Sriam 
Buhdab(1904) 1.1aB,86A1].68 
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4. Dtpoiii of tUU 

duda~~EquiUMe mortgag^-^vbiequ^ legal mart- 
gag^Prtorilg-~-Begiatratum Act (til of 1887), m. 17 
emi 48— TKA«Mer equUMe eub-morigage requires 
registfation, B oxooutod mortgages in favour of 
D some time before June 1893. On the 3rd Juno 
1893. D deposited those mortgage-deeds with 0*8 
agent in Calcutta as soourity for his debt to O. On 
the 19th Juno 1893, D wrote a letter to 0*s agent 
which, after reciting the amount of the debt, coi|- 
tained amongst others the following clause: — 

That 1 shall pay him one-fourth of B70,000 with- 
in a fortnight^ ono-fonrth by promissory note pay- 
able six months from date, and the remaining half 
by a promissory note payable within a year. In the 
meantime and until payment of the claim in full of 
Raja Gokul Doss (G) you will hold as agent for him 
the mortgage kiaHhanai, dated 26th Falgoon 1292, 
executed in my favour by Babu Bagabatty Charan 
Boy and others as enumerated below, which I have 
already made over to you as such agent as afore- 
eaid as security for the due payment of the said 
debtk not to be parted with by you without mutual 
consent of myself and Raja Gokul Pass, or under i 
an order of Court *' Heli, that the mortgage was 
concluded on the day when the deeds were depo- 
sited with 0*8 agent in Calcutta, and that under 
a 69 of the Transfer of Property Act a valid equit- 
able sub-mortgage was created in favour of G on 
that day. Kadair Naih DuU v. Sham Ltd Khettry, 
20 W, B, 160, referred ta Upon a suit by the 
equitable sub-mortgagee (G) to enforce his mort- 
gi^ against the original mortgagor B and a subse- 
quent mortgagoo, the defence was that the alleged 
equitable mortgage, which was created by a letter, 
not being rogistom under s. 17 of the Registration 
Act had no validity at all ; and that it could not 
have priority over the subsequent legal mortgage. 

• ffdd, that a deposit of titlo-doods of certain pro- 

perty under a verbal arrangement to secure pay- 
ment of a debt was not an oral agreement or de- 
claration relating to such property within the 
meaning of a 48 of the Registration Act, but the 
transaction was a valid equitable mortgam within 
the moaning of a 69 of tno Transfer of Property 
Act^ and it did not require registration. Coggan v. 
■Pogoae, I. L, B. 11 Gale, 168, followed. Hdd, 
further, that in India there is no such distinction 
between le|pd and equitable estates as is known in 
England, and if the claim of the subsequent legal 
mortgagee can be sustained, it can only be sustained 
under a 48 of the Registration Act WM v. Mac* 
pherson, L L. R 81 Cak, 67, referred ta Gokul 
Pass a Eabtibn Mobtoaou ahd Agbnct Com- 
rAarT(1906) L la B. 88 Oalo. 410 

F. Provisions ot 

ssUionnotsufkionOg eomipM w&h when witnessed 

vressiU tU suoiaion bed attest on snseakmt*s ae- 

• bnowleigmsnt of signedwre. A mortgage-deed is 
** attasted " oy witnesses within the meaning of 
a 69 of th4 Tiinrfer of Plroperty Act oidy when such 
attas^g witneaaes are aotnallyprasant at the time 


a. 68— eoafA 


of execution. The provisions of the section are 
not complied with when the witnesses are not pre- 
sent at the execution of the dooument^ but attest 
it subsequently on the aoknowle^ment by the 
moi^agor of his signature. Abdul Karim v. 
Salimun, /. L. B. 27 Gale. 193, followed. Bamfi v. 
Bat Parvati, L L. B. 27 Bom, 91, dissented from. 
Oanga Dei v, Shiam Sundar, I, L, B, 26 AU, 69, 
dissented from. Per Wallis, J.— The provisiooB 
of B. 60 (cl. 3) of the Indian Succession Act 
prescribing the manner in which wills must be 
attested and allowing attestation by witnesses on 
the testator's acknowledgment of his signature, 
cannot be regarded as statutory definition of an 
attestation applioablo to other Indian Acts. Per 
Sahkabbak-Naib, J.— The absence in s. 69 of the 
Transfer of Property Act of the provision as to attes- 
totion on aoknowMgment of signature contained 
in s. 60 (3) of the Suecession Act, shows that^ under 
s. 69 lof the Transfer of Property Aot^ attestation 
of the actual signature is necessary. Shamu Pat- 
tbb V . Abdul Kadib Ravuthak( 1908) 

I. Ii. B. 81 Had. 215 


8. Dekkhan Agri* 

cuUurists* Belief Act (XVII of 1879), s. 68 (e)- 
Mortgage*deed~^AUestation by two wdnesses-^igna* 
twe by the Sub*Begistrair^tatement by (he writer of 
the deed tn concluding the writing of Me body of fibs 
doctfineiii that it was written by him. A deed of 
mortgage was signed by the Sub-Registrar who was 
bound to attest it under the provisions of s. 
63 (A) of tho Dekkhan Agriculturists* Relief Act 
(XVII of 1879) and the writer of tho deed in con- 
cluding the writing of tho body of the document 
stated that it was written by him. Tho deed was 
not attested by two witnesses as required by s. 69 
of the Transfer of Property Act (IV of 1882). Held, 
that neither the signature of the Sub-Registrar nor 
tho statement by uie writer that the body of the 
document was written by him were sufficient for 
efieoting a valid mortgage. Ah attesting witness 
is a witness who has seen the deed executed and 
who signs it as a witness.’* Buirdett v. SpMury, 
10 0. dt F. 840, followed. Rakuv. Laxkanbao 
(1908) . ‘Stf. LIi.B.88B(im.44 


7. Svidenee Act, e. 68^Moitgw 

registered or unregistered not duly atteded ad* 
missOdc to prove personal eovonant to pay. A mort- 
gage, which is not attested or attested by only one 
witness, is admissible as evidence of a 
covenant to pay contained therein, vdiethtf radi 
mortgage is registered or unregisteied. ^ Madras 
DopwU and BenefU Society Ootmaiaudai Animal, 
/. L. R 18 Mad. 29, overruled. Sal^wir yr- 
TadepaBy Basavidh, I. L. R 80 Mad. 284, 288, 
followed. A document whibh purports to boa 

Knf. la m. mfirtaaoB OWllUt tO 


oompliancA unvuuniB m s. «v of the 

Transfer < 

not a dooanwnt wUoli tonqiiM^ 
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Actp and is admissible to prove the personal 
•covenant to pay therein, which is not required by 
law to bo attested. Pulaxa Veetil Munu* 
lakitlanoaba Kunuu Moidu V, Triruthi palu 
Maduava Menon (1600) 1. L. B. 82 Had. 410 

8 . Zurpeghgi patta 

— ASestoitoa— DocutneiU exvcukd ‘UurdanaMn 

Jady. Whore it appeared from the evideneo of the 
attesting witnesses to a zurpeahgi patta executed 
by a purdanashin lady that the witnesses were 
present in tho room where the lady signed the docu- 
ment, but that die was behind a parda or screen at 
(ho time when die actuaUy affixed her signature : 
— i7eU,per Brett, J., that having regard to tho 
custom of this country there was a sufficient com- 
pliance with tho provisions of s. 60 of tho iSransfer 
•of l*roporty Act. Jlcrendra Narain v. Chandra 
KanUh !• L, B. 16 Calc. 19^ Ahdvl Karim v. 
Salimunt I. L. B. 27 Cal 190, 8asi Bhusan Pal 
V. Chandan Peahakar, 4 C. L, J. 41, referred to. 
JIM, on appeal under the Letters Patent (Ramfini 
C. J. and Mitra, •/.), that there was nothing to 
show that the attesting witnesses did not see the 
lady dgn the deed, and that moveover the Court 
could not interfere at this stage with tho cononrrent 
findings of three Courts on a question of fact. 
Harmongal Nabaut SiKGH V. Garaitr Singh 
(1007) .... l80.W.ir.40 


M. 60, 06. 


8 u Kanox 


1. li. IL 80 Mad. 800 


as. 60, 100. 


8u CoupRomsB I. Ia R 86 Galo. 867 

Mortgage^eed not 

atMed as required by s. 69 cannot create charge under 
A. 100. An instrument, which is invalid as a 
mortgage for want of attestation under s. 50 of tho 
Transfer of Property Act, cannot operate to create 
a charge under s. 100 of the Act. Rayzuddi 8heih 
y.^KalifuUh Mukerjee, 1. L. B. 33 Calc. 936, 
followed. Samoo Pattbb v. Abdul Sammad SahBb 
0008) . . I.L.B.81M^887 

a. 60. 

8ee Attacrbieniv- Subjects op Attach- 
ment-Equity OP Hedemfiton. 

I. Ii. R 81 Bom. 826 

Bee Halabab Law— Mortgage. 

1. L. R 16 Mad. 886 
Bee Mobigagb— Redemption— Redemp- 
tion OP Portion op Property. 

LIi.R17All.68 

L L. R 81 Mad. 868 
LIi.R80AU.a8 
4C.W.N.607 
'LL.R88Mad.80a 
Bu Morxoagb— Redemption— Redemp- 
tion otribwibb than on Expiry op 
• LL.R16Mad.466 

LL.R88Mad.88 


Tl^MSFBB OF FBOPBBTY ACT (IV 
OF 1868)— conid. 

a, 00 — contd, 

<9ee Mortgage— Redemption— Right op 
Redemition . 6 O. W. N. 68 

LLRaaAU.888 
LL.Ra4Mad.408;448 

See Res Judicata— Estoppel by Judg- 
ment LLRa4A11.44 

, . Bight of tedemp- 

tion, extingnishtnent of — Breach of condition in 
mortgage-deed -^onfliiionitl sale. 'Ilio breach of a 
condition in a mortgage-deed to the cfTeet that on 
default of payment on a certain date Uie mortgage 
diall bo deemed iin absolute sale, does not amount 
to an extinguishment of the right of n^demption by 
act of tho iiarticB within tho meaning of tho proviso 
to 8. 60 of the Transfer of Property Act, 1882. 
Peuayya e. Venkata . I. R R ll Mad. 408 

8. - Bedemption of 

mortgage— Clog on equity of redemption-^Bond 
sfibscquaU to fnortgage providing that the bond shotM 
be paid off before the mortgage was redeemed. After 
tho execution of a usufructuary mortgage, tho mort- 
gagor executed a bond, which, in adcStion to the 
usual stipulation for repayment of the money 
secured thereby, contained a covenant to tho effect 
that tho mortgaged property should not bo re- 
deemed until the principal money and interest due 
under tho bond Imd been paid. Held, that snoh 
provision was a clog or fetter on redemption placing 
in tho way of tho mortgagor a bar to tho exercise 
of tho right of redemption which tho law gave him, 
and therefore a provision not to bo enforced. 
Browne v. Ryan, 2 1. B. 663, and Noakes do Qo.^ 
hd. V. Bice, [1902} A. C. 24, referred to. AUu 
Khan v. Boshan Khan, I. L. H. 4 Att. 86, not 
followed. Sheo Shankar v. Parma Mahton 
(1004) .LL.R86AU.6ff9 

8. 1 Mortgage— dSffedP 

of mortgagee purchasing pari of the mortgaged pro- 
perty— Bedemption. Where a mortgagee acquires a 
part of tho mortgocpd property, and thus a fuafon 
takes place of the rights of the mortgagee and the 
mortgagor in the same person, tho indivisible oha- 
ractor of the mortgage is broken up, and one of 
several mortgagors may in such a ctase redeem hia 
own share only on payment of a proportionate part 
of the mortgage-money, but he cannot compel the 
mortgagee to allow him to redeem .. the shares of 
other persons, in which he is not interested. Kuray 
Mai V. Puran Mai, I. L. B. 2 AU. 666, followed. 
Lachmi Narain v. Muhammad Yusuf, I. L. B. 17 
AU, 63, referred to. Mora Joshi v. Hamchandra 
Dinkar Joshi, I. L. B. 15 Bom. 24, distinguiriiod. 
Kallan ^an V. Mardan Khan (1006) 

LLR88 AU.166 

Mortgago— 


Pwtduue of pari of the mortgaged property— Mortgage 
foredosed , purchaser nd being made a party— Bight 
of pwchaser to redeem part of the mortgaged property . 
The plajntiff *8 father purchased some sir land, whj^ 
along with other property, was the subject of a 

18d2 
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mortgago by conditional sale. The mortgagees 
subsequently instituted a suit for foroelosure, in 
which they obtained a decree and an order absolute 
for foreoloBure. But the mor^agees, although 
they had notice of his interest in the mortgagl^ 
property, did not join the purchaser as a party to 
their suit. Held^ that therowas no bar to the 
plaintiff’s suing to redeem that portion of the mort- 
gaged property in which their father had acquired 
an interest, and that they were not bound to redeem 
the whole mortgage. Brtj Kishoiw v. Madro 
SoroR (1905) I. Ii. 88 All. 879 

5. Marigag&—Be- 

demptwiii^Effedofpurehafe hy mortgagees of part 
of ike mortgaged piroperty. When the integrity of a 
mortgage has been broken up upon the purchase by 
the mortgagees of the equity of redemption in a 
portion of the mortgaged property, the right of 
redemption of each of the several mortgagors is 
confined to his own interest in the mortgag^ pro- 
perty; ho cannot redeem the remainder of the 
mortgaged property a^inst the wiriies of the 
mortgagees. Nawah Azimui Alt Khan v. Jowakir 
Singh, IS^Moo. /. A> 404; Kuray Mid v. Pwan 
Med, L L, R 2 AR 566, and Oirish Ckander Dey v. 
Juranumi Dey, 6 0 . If. F. S 5 , followed. Munshi 
V. Dai 7LAT(1Q06) . . I. Ii. B 89 AIL 868 


6. hditfitanee of 

mortgagors' rights hy mortgageo—Integrity of morf- 
aage broken up. Where tho equity of redemption 
m roBpeot of a part of tho mortgaged jwoperty 
becomes Tested in the mortgagee whether by pur- 
chase or by inheritanoo or otherwise, there is a 
merger of i^ts and the integrity of tho mortgage 
is broken up. H mortgaged certain property to 
B who transferred his mortgago right to M, M died 
leaving A as his sole heir. H died leaving 51 heirs 
*ono of whom was A. Some heirs of H brought this 
suit for redemption of their diares only. Hdd, 
that the plaintiffs were entitled to redeem their 
■hares* inasmuch as tho mortgagee having inherited 
part of tihe property mortgaged tho into^ty of the 
mortgago was broken up. Luchmi Narain v. 
Mnkammad Yusuf, L LM. 17 AIL 03, distinguidie^ 
Sdbha Sah v. Inierjea, 5 N.-W. P. H. C. Rep. 143, 
followod. Aeimat Alt Khan v. Jawahir Singh, 13 
Moo. I. A. 404, BaRan Khan v. Mardan Khan, 
LL.R 28AR166,exkdMunshiY.Daulai,I.L.R. 

AU. 202, referred to. Hamida Bibi v. Ahmad 
Huba]k(1909) . I.li.B81Aa886 


85. 80, 88, 96— JMempftpa of mart- 

gago—€1iog on egniiy of rsdsaipfAon— Port tea fo suit 
for fidmption--^Effeet of payment of mortgege-money 
into Court. After the ezeootion of a nsufruotuaiy 
mortgage the mortgegor eseoutod a bond, which, 
in a&ition to the nsnal stipulation of re-payment 
of the money seoured therein, oontained a cove- 
nant to the effect that the mortgaged property 
should not be redeemed until the principal mon^ 
and interest due under the bond hadijbeen paid off. 


— 8. BO—eondd. 

Held, that such a provision amounted to a dog or 
fetter on redemption, facing in the way of the 
mortgagor a bar to the exorcise of the right of re- 
demption which the law gave him, and was then- 
fore a provision not to bo enforced. Sheo Shankar 
V. Parma Mahton, L L. R. 20 AU. 659, followed. 
Hdd, also, that, where the purchaser of part of 
equity of redemption comes into Court seeking to 
redeem the whole mortgage, and pays into Court 
the entire amount duo at tho time upon that mort- 
gago, tho rights of a purchaser of another portion of 
the equity of redemption claiming only to redeem 
his proportionate (hare in the mortgage, cannot 
be dealt with in that suit, for upon payment by the 
plaintiff of tho full amount duo, tho mortgago has 
ceased to exist. Rugad Sikoh v. Sat Naratr 
SfNon(1906) . . 1, L. B. 27 AIL 178 

^ gl, — Redemption, dog on — Contract to 

pay of subsequent mortgages before redeeming prior 
mortgage — Validity — Contract to pay off an unse- 
cured dAt. In a suit for redemption oy a mort- 
gagor tho mortgagee sot up by way of defence a con- 
tract entered into at the time of tho execution of 
four bonds of later dates, to tho effect that tho 
mortgage in suit was not to bo redeemed without 
paying off tho sums due under the subsequent 
bonds. One of those bonds was a simple bond, the 
others mortgage-bonds secured on the same pro- 
perty. Hdd, mat, so far as those mortgage-bonds 
were conoomed, the contract was enforceable and 
must be given effect to, but as regards the simple 
bond the contract was a clog on &e equity of re- 
demption and was not onforcoaUe. Ddboa Pie- 
shad V. Dukhi Ray (1006) . 8 O.W.B.789 

, . — 88.61,69. 

, See MoaTGAQn—RsDBMTTioir— Right of 

— RBDBMmoN . LIiiB18 AlLfiOff 


8. 68,' 


Su Mobtoaob— R xDBMmoN— M odi of 

BhDEMFTIOH AMD LiABILITT TO FOBI- 

OIOSUBB I. Ii, B 8 AIL 408 

See Mobtoaob— B iDiMPTiov—Baniii? 
TTON OTHEBWISB TRAM ON EzFIBY OF 

Tbbm I.L.B.16Hhd.486 

LZi.B.S8]Cad.8S 


MeB,ea 

Su Mobtoaob Rbdbmftion. 

Lik&a8Aii.4n 

611, 88 — Ftouiun Oci* 

XIV 0/ 1882), M. 13, 48— Bu 
taof, martgtiii.—8tut far foumia. mtrHnf 
V n pat, TmUr of ** 

Ooart—Boitmptio. rf a etw mat to 

mem< pnfto from tho iato of iopooB to 


rtanmv<^pooitotw»ofmorl^troptW--fm^ 
^mortgagio in fooooukm^trAoUmlorofooi^ 
of mmigogomeni,. In 1884 th. pUotUb .”**5 


a nsufruotaaiy niortgige in favour of tire dafsBOiw 
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and placed him in possemion of the property. In 
1901 the plaintiffs tendered the amount of the prin- 
cipal to the ^fendant, but it was not accepted. 
The plaintiffa in eonsequcnee filed a suit under s. 62 
of the Transfer of Property Act (IV of 1882) to 
recover pOBsession of the mortgaged property, and 
at the same time, under s. 83 of the Act, dopoaitcd 
the amount of the principal in Court as the amount 
payable on the mortgage. 'Iho Court passed a 
decree for jmssession. In 1004 the plaintiffs filed 
another suit to recover mesne profits from the 
defendant from the date of the deposit to the date 
when he recovered possession of the mortgaged 
property from the defendant in execution of the 
ro(k*mption decree in the previous suit. The claim 
was disallowed on the ground of rea judifofa. field, 
that the plaintiffs having failed to ask for mesne 
profits in tho previous suit, his present claim was 
barred either under s. 13 or 43 of tho Civil Proce- 
dure Code (Act XlV of 1882). Tho profits derived 
by a mortgagee after a proper tender made or ^tor 
the amount due has been dopositetl in Court aro 
profits for which ho has to account to the mortgagor 
in virtue of a liability tacked on, so I) say, oy 
the Statute to tho mortgage contract ; and as such a 
claim to them by tho mortgagor is one arising from 
and connected with his right to redeem or recover 
liosHOBsion of the property. From tho date of tho 
tender or of tho deposit, as the case may bo, tho 
mortgagee continues as mortgageo but with a sta- 
tutory liability to account for the profits received 
by him from that date. Ho is not then a mere tres- 
imsRcr but a mortga|^ still, holding the property 
as a kind of trustee for tho mortgagor and as such 
accountable to the latter for tho profits. Rukh- 
minibai V. Vemkatesh (1007) 

l.li.B.81Boin.687 

. i-ea 

See Mobtoage — Accounts. 

LL.&17 AU.888 

B. 06 . 

See Landlobd and Tenant^Tbansfeb 
BY Tenant . 1. L. B, 10 Calc. 448 

L - - . 01 (a)— Dufy 

Of nwtgagw to pay pidtUcrevenwcn mortgaged land 
^DefauU in payment — Sahfor arreare of revs- 
nue^vheequeni eah by pwihaeer ai revemte mde 
to origmal mortgagof^Bight of mortgagee under 
f^Ti^nal mortgage. It is the duty of a mortgagor, 
under B. Off (e) of the Transfer of Property Act, to 
pay the publio revenue acoruing diie on toe mort- 
BfP^property, when it continues in his possesuon. 
uhe fails to pmorm that duty, and toe land is sold 
tor arrears of revenue, and toe purchaser at toe 
revenue sale sells toe land to too original mort- 
64gor, the mortgage ii not.extinguitod. A man 
^ allowM to take advantage of his own 
l^ug ; and, notwithstanding that toe land mifl^t 
in toe purd&aser at toe revenue sale 
urea of the mortgage^ toe original mortgagor (or his 
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son), on his purchase from tho auction-purehasor, 
cannot plead, for his own benefit, that by reason of 
such wrong there has been a statutory extinction 
of tho original mortgage. Naivttb Sidhee Nusur 
Ally Khan v. Rajah Ojt^hytiram Khan, 10 Moo. /. 
A, S40, SS7, followed. Sanacapally Lakbumayya 
V . Intoory Bolla Rrdov (1002) 

I. L. B. 20 Mad. 886 

2. . ... Purchaser 

of equity of redemption from mortgagor not bmnd to 
pay puldie charges and is not when he purchases the 
lands at a remnue sale a constructive trustee under s, 
90 of the Trusts Ad — Mortgage, lien of property 
paying prior, extinguish^ when part of marU 
gttged property is purchased for such amount- -Sale 
for revenue — Trusts Act {II of I8S2), s. 90, 'i^Vhero 
person paying off a prior mortgage, purohasits a 
portion of the mortgaged propt^rtius, in considora- 
tkm of too amount so paid to him, tho lien acquired 
by such payment is oxtingiUHhod and cannot be 
used as a toiold against a subsequent mortgagee by 
such purchaser. The assigneo of a mortgage deoree 
purchasing a portion of the mortgagod proporUes, 
acquires over such portion a lien for only a pro- 
portionate share of tho mortgage amount. The 
implied covenant on tho part of tho mortgagor, 
under s. 66 of tho Transfer of Property Act, to pay 
the publio charges on the proiMrlics mortgaged 
does not extend to the purchaser of the equity of 
redemption from tho mortgagor. Such purchaser 
in omitting to pay such charges does not fail to dis- 
ohargo any obligation owing from him to a mort- 
gagee of tho said proporiies, and in purchasing 
such properties at a revenue sale for hon-payment 
of such charges, ho does not gain an advantago as 
qualified owner in derogation of tho rights of tha 
mortgageo or other persons interested in the pro- 
perty HO as to constitute him a oonstruotive 
trustee for them under s. 90 of tho Trusts Aot. 
Bbnga Sbtniyasa CiiABX V . Gnanafbakasa 
Mudaliab (1906) . . 1. Ii. B. 80 Mod. 67 

8. — -- ■ 88. 06 and 88 — Mortgagor and 

Mortgageo— Construction of martgago—Sale of pro- 
mises at suit of a prior mortgageo— Right of a second 
mortgagee to sue the mortgagor personalty. The 
dofenduits, having already mortgaged certain land 
to another, executed a hypothcoation-bond oom- 
prisix^ the same land in favour of tho plaintiff to 
Boouie a debt duo by them to the plidntiff and 
covenanted therein to pay to him daily toe pro- 
ceeds of certain sales of firewoods of which the 
j^ntiff was to credit part towards toe scoured 
debt. The defendants having failed to pay the 
amount due on the first mortgagp, tho first mort- 
gagee obtained a decree and brought the land to 
sale. The plaintiff then brought a suit in the SmaU 
Clause Court to recover the amount due on footing 
of his hypothooation-bond. Hdd, that toe hypo- 
toeoatkm-bond contained no personal covenant by 
toe oUtgors, but that on toe construction of ss. do 
and 68 of toe Transfer of Property Aot the obligors 
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hftd oommitted default so as to entitle the oUigee 
to ane them personally under the former section. 
SiNQii V. Tirvtinoadam. I.Ii.&18Mad. 1951 

4^ as. 66 and 99— Prior and su&m- 

qvcni itieumbraneera-^Implied covenants binding 
«poa As mortgagor 'A puisne mortgagee of property, 
upon which there existed several pnor incumbrances, 
obtained a decree for sale after redemption of the 
prior incumbrances. The prior incumbrances were 
redeemed and the mortgaged property was put up 
to sale ; but the sum realized by the sale was not 
Buffictot to cover even the amounts duo upon the 
prior inoumbraneos, not to mention the amount duo 
upon the mortgage in suit. Held, that, having 
regard to s. 66 (e) of the Transfer of Promrty Act, 
1882, the puisne mortgagee docree>holdor was 
entitied to a decree under s. 00 of the said Act in 
reapeot of the deficit due upon the prior incum- 
branecB aa well as in respect of the deficit upon his 
own mortgage. Ali Jan v. Mabtam Bibi (1004) 

L li. B. 26 All. 98 

■.67, . 

See post, s. 00. 1. L. H. 80 Oalo. 468 
See Costs • 9 O. W. 872 

See Limitation Act, 1877, Scr. n. Abt. 
122 . IXi.B.24Calo.478 

See Limitation Act, 1877, Sen. II, Abt. 
132 . I. li. B. 20 Galo. 269 

See Limitation Act, 1877, 8ch. II, Art. 
147 I.L.Bl6Had.64 

See Mobtoaob— Power ot Sale. 

1.11. B.26Bom.241 

1.11. B.12Had.l08 

« I. 1i.;B. 21 Bom. 267 , 

Redemption-— Right of Redemption. 

I.II.B. 28AU.1 
See Mortgage— Sau op Mortgaged 
Property— Rights op Mortgagees. 

Lli.B.9A11.68 

See PuBiio Demands Recovery Act 
. (Ben. Act VII op 1880), sa 2, etc. 

1.11. B.29Galo.687 

See Sale in Execution op Decree— 
Mortgaged Property. 

I.li.B.24A11.649 

See SuBiTY— E nporcement op Secu- 
rity I, li. B. 80 Galo, 1060 

1, . Sight of suit for 

eaU by usufrudwiry mortgagee. Under a 67 (a) of 
the iSanafer of Property Act (IV of 1882), a usu- 
fruotuaiy mortgagoe whose posae^on has not been 
disturbed cannot maintain a suit either for fore- 
cloanra or for sale on non-payment of the mortgage- 
mon^. Choudhri Umrao Singh v. UoBsstor of 
MoradaM, S. D. A, N. W. (im) 13; DnUi v. 
Bakadnr^ 7 N, W, 63; Chmeeh Ecoer y. Ikedar 
138; VenkakteamiY, S^^mangop | 


( 12662 ) 

/ 


TBANBEBB OF FBOPBBT7 ACT (IT 
OF 1682)-coii«d. 


■ 8. 67— coated 

/. X. R, 11 Mad, 88, and JhMu Bam v. Qirdhari 
Singh, I, L, S, 8 AU, 289, referred to. Umda 
a Umrao Beqam . . I. L. B^ 11 All. 86T 

B Usufructuary 

mortgage-Semedy of mortgagee, A usufructuary 
mortgagee is not entitled in the absence of a con- 
tract to that effect^ to sue for sale of the mortgaged, 
property. SerMe : The construction placed on- 
a 67 (a) of the Transfer of Property Act, 1882, in 
Venkatasami v. Subramanya, 1, L, B, 11 Mad, 88,. 
that a usufructuary mortgagee can sue cither for 
foreclosure, or for sale, but not for one or ot^r in 
tho alternative is wrong. Guathu v, Kunjan 

I.li.B.12Mad. 108 

8. ' and a 60 (d ) — Usufructuary 

mortgage with a personal copenaniSuit by mortgagee 
for sate — Bight of suit. In a suit for sale by a 
mortgagee it appeared that the mortgage comprised 
a covenant by the mortgagor for payment of the 
mortgage amount, but o&erwiso answered the de- 
finition of a usufructuary mortgage contained in the 
Tiansfer of Property Act, a 68 (d). /fsM, that 
tho morlmigeo was not precluded by the Transfer 
of PropoRsr Act, a 67, mm bringing the property 
to sale under the moiimge. Ramayya a Gubuva 
I.L.B.14Xad.282 


^ and B. SB^Usufruetuary mori- 
wn of mortgagee^uit for sate 
Tho plaintiff, at tho request of the 


gage — Dis 
•^Eight of suit, 
mortgagors, paid off part of the debt duo on a usu- 
fructuary mefitgage to one of two mortgagees there- 
under, and was placed by the mortg^rs in pos- 
session under a usufructnaiy mortgage m that part 
of tho mortsaoe premises which has been in the 
enjoyment of me mortgagee so paid off, who eze- 
cuted a release. Tho otlmr mortgagee under the 
first mortgage obtained a decree for sale on the 
footing of that instrument, and the mortgaged pre- 
mises were sold "subject to the estabUshinent 
of the plaintiff’s claim : the decree-holder pur- 
chased aro afterwards assigned his rights to two of 
the present defendants who dispossess^ the plaint- 
iff. The plaintiff then sued the mortgam and 
mortgagees and the defendants above lerarred ta 
ffetd, that the plaintiff was not entitled to a decree 
for 8^ Sstme: The plaintiff might have sued to- 
have the sale, which had taken plm at the suit of 
the first uBufraotuaiy mortgagee^ dedared to be in- 
valid^as against him. Samayya v, NAGAUNOfV 
“ ^ ClLIaB.16Had.l74 


and a. 68 


{gk)^MorigamU 
mdtor mda^Uah 


right to sue for mortgage-menay and for i 
fruetuary mortgage^ovenani to repay 
maneySight of suit. The first de to daa t e^ 
entod a usufructnaiy morfiagB of certain Im in 
favour of plaintiff’s decc M ed husband. It con* 
tained a covenant to pay the mortesgSHBipo^ in 
Ghittrai KaUvadi of the year 18» TW» 
nant was foUowed by these words t 
pay the mor^W amount in the said Xalawi,- 
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then Ton shnll receive the laid mortgage amount in 
the Cbittri Kalavadi of whatever year I may pay it, 
deliver the Raid lands to my poiuicssion having 
cleared off the arrears of Government revenue, and 
also give back the bond.*’ llie plaintiff sued to 
recover the money secured from the dofon^nt 
personally and also by sale of the mortgaipMl pro- 
perty. Hdd, a Full Bench, that the bond con- 
tained a covenant to pay, and that therefore the 
suit was maintainable. Sivakami Ammal v, 
Gopala Savukdram Ayyan 

I.L.B.17Had.l81 

6. and m. 88, by murtgageB 

inaiHnted before paymetU into Court^Sight of mort- 
gagee to a decree. In a suit to recover money due on 
a mortgage, defendant paid the money into Court 
and a notice was issued to the mortgagee under s. 83 
of the Transfer of Pro^rty Act The mortgagee 
filed his suit before notice was senrod on him, and 
it was not proveil that the mortgagee was aware 
of the fact of payment into Couii; when ho filed his 
suit, ffeld, that the plaintiff was not debarred by 
a 07 of the Transfer of Property Act from obtain- 
ing a decree. Sitaramayya ti. Vknkatramanna 

I. L. B. 11 Mad. 871 

7. • - — and as. 86, 88 — Ueufructmry 

mortgage dated 20th April 1882 sued an in 1884 — 
Form of decree, 1 n a suit filed in 1884 on a usufruc- 
tuary mortgage, dated 20th April 1882, a decree was 
pair'd for the payment of the •mortgage-money, 
or in default for the sale of the mortgag^ property. 
Held (Semhle under the '.rransfer of Property Act), 
that the decree for sale was the right decree. 
VSNKATASAMI V, SUBBAMAKNYA 

I.L.B.UMad.88 

8. and 8. 88— dtttf /or mon^-dseres 

on mortgage wiXh pereonal covenant — EreeuUon 
against mortgaged propertff-Sale of security in exe- 
cution of decree. A mortgage-deed contained a per- 
sonal covenant to pay and a suit was brought on 
such pcrmnal liability. /Mf, that the mortgagees 
were entitled to waive their right to proceed against 
the mortgaged property and to bring a suit only for 
a money-decree, but that they could not bring to 
sale the mortgaged property in execution of such 
decree without recourse to the provisions of s. 67 
of the Transfer of Property Act Ram Kebuub 
D>b V. SoMATDir Pal . 9 O. W. BT. 890 


8 . Decree for pay- 

BJfd of money by indaUnente on epecifiei daiee— 
CAarge— CoaseiU deereo-Separaie euiL Where by 
a consent decree it is ordered that payment of the 
^^tal amount Im made by instalments^ and that 
w propertieB set forth in a soWnle annexed to 
yhe deciee stand ehaiged with payment of the said 
Bistalmenta, the said properties cannot be sold in 
execu tion of the deiM, bnt a separate suit must be 
^g^t under e. 67 of the Tnnster of Property Act 
AVBHOYI88UBT DaBIB V. GOUBI SunUB PABDAY. 

I.XaB.99Ob10.858 
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10. and b. 88— CAuive for maintem 

ance created by a decree, how enforeea-^ivil Proce- 
dure Code, 1882, a. 244 (c ) — Separate auiU Where 
a decree, after declaring the amount payable to the 
plaintiff in respect of future maintenance, and that 
it should Im a charge on certain immoveable pro- 
perty which formed a spccifio item in the general 
estate of a testator, wont on to direct tliat for the 
pui^Bo of securing the payment of the future 
maintenaneo b dtM>d should bo exooutod in favour of 
the plaintiff, charging such iinmuvenblo pro|H>Tty, 
on her executing a roToasn of all her rights and in- 
terest in the general estate //efd, that such a 
charge was properly enforeeil by a suit brought on 
tbo and that it could not bo given effect to by 
proceedings in execution. Auhhoyeaanry Dahee v. 
Qoufi Sunkur Panday, /. L R. 22 Calc, 869, 
followed. Ashutoah Hanerjee v. Luhhimoni Debya, 

I. L, R, 19, Calc, 189, distinguished. Matanoini 
DaSSEB V. CnOONKYMONXV Basmbb 

I. L. B. 99 Calo. 908 

U.-- Usufructuary 

mortgage— Sudbkama bomi—Corenant to repay— 
Construction of bowl— Suit for money and for snUr— 
Form of decree. In a sudlilmma mortgage-bond it 
was stipulated, '* having paid the princiiml money 
in the month of Chait 1297 wo shall take back the 
document and the land. In case we fail to n*pay the 

E rincii>al money on due rlate, tho siidbhama 
ond shall remain in forro Held, that tliore was 
in this contract no agreement to repay tho prin- 
cipal money, and no such agreement was implied 
by tho provisions as to taking buck tho document 
and tho land, and therefore there was no right to a 
money-decree. Held, also, that under s. 67 of the 
Transfer of Properly of Act (IV of 1882) an usu- ^ 
fruotuary mortgage cannot as such (t.e., iinloss 
tiiore is anything in tho contract which would im- 
ply tbo right) sue either for foreclosure or for sale. 
Umdav. Umrao Begum, I. L, R. It AU. 367; 
Chaihu V. Kunjan, I, L, R. 12 Mad. 109 ; and 
Ramayya v. Guruvn, I, L, R. 14 Mad, 232, referred 
to. Venkatasami v. Subramanya, I, L, R, 11 Mad, 
88, not followed. LrcHMKsnAB Sinoie v. Dookh 
MochanJba . !• L. Bk 94 Calo. 677 

12, ■ Charge — Attach- 

menu wiihoui sale— Transfer of Property Act (IF 
of 1882), ss. 99, 100, The plaintiff, a judgment- 
creditor, had in tho High Court obtained a decree 
againat the defendant, whereby it was orrlcred that 
tho defendant should pay to tho plaintiff a sum of 
Bl,68,123, and that the said sum should be a 
oharge on certain immoveable properties situated 
in the mofassil and specified in a schedule to the 
decree. In August 1894 the plaintiff obtoinod an 
order for transfer of tho decree to a mofussil Couit 
and sent a copy of tho decree for execution there. 
He obtained in that Court an order for attachment 
and lale of the property, but the order was reversed 
on appeal in May 1896, the High Court holding that 
the properties could not be sold in execution of the 



( 12666 ) 


P 1 GE 8 I OF GA/9Ea 


( ) 


TBAirSFBB OF PBOFBBTY AOT (IV 

OF 188S>-6(mfil. 

— B. W—wM. 

doom, but that a oeparate suit must bo brought 
under o. 07 of the Transfer of Property Aot The 
plaintiff then applied to tbo Court that passed the 
deem for an order for transmission of the deem 
to the mofussil Court With a view to ezcoution. 
That applioation was refused by Salb, J., who held 
that the deoision of May 1895 was omolusive as to 
the plaintiff’s right to attach the property as dis- 
tinct from a sale or to sell it except after a suit 
under s. 67 of the Transfer of Property Act. //eld. 
on appeal (reversing the decision of Sale, J.)» Gia^ 
an order for attachment only as distinct from a sale 
oould be made. AublufyeMury Ddbu v. Chun 
Sunkof Panday, /. L. A. 22 Cale. 859, ex|dained. 
Chiwadfa Noth Day v. Bumda Shoandwry Ohosf^ 
/. L, R, 22 Cak, 813, referred to. Ooniu Sunxeb 
Pahday V. ABBoyxawABi Dabxe 

I.L.B.26Gala262 

See (biuNDBA Movi Dassbb v, Mutty T 4 AL Mul- 
LicK 2C.W. B.88 

18. ■. BB. 67, 09— Decffle— dfefftng aaide 

safe— Fotd aakr-UivU Procedure Code {Ad XIV of 
1882), e, 244-^Modgage^aU of morlgaged property 
-^Money- decree. A sale in contravention of the 
provisions of s. 09 of the Transfer of Property Aot 
is void, although a third party is the purchaser and 
only a portion of ^0 property was under mortgage, 
the sale being of the whole undivided pro^rty. 
Sheodeni Tewari v. Ram Saran Singh, L A. B. 
26 Cak. 164, and Shib Daee Daea v. Kali Kumar 
Boy, L L. B. 30 Cak. 463, referred to. Such a sale 
may bo set aside under s. 244 of the Code of Civil 
Procedure. Mayan PalhuJti v. Pakuran, L L. B. 
22 Mad. 347, followed. SoNir Sinok v. Bbhahi 
Singh (1905) . I. L. & 88 Oalo. 288 

BB. 87, 06, 07. 

See Mortoaob I. L. B^ 80 Mod. 408 
bb.87,00. 

See Execution or Beobee. 

I.Ii.B.88Calo.404 

BB. 87, 00 and 100— Fasecuitba of 

deeree-^AUaehment—Applieation in execution. S.99 
of the Transfer of Property Aot (IV of 1882) con- 
templates attadiment of property by a iud|^ent- 
oreditor (even if ho be a mortga^), and ho is en- 
titled to attach the property by an apjdication in 
execution oi the dome. Ae proper time to con- 
sider the applicabflity of a 99 of the Transfer of 
Property Aot is when an applioation for sale is 
ma« in execution. Mathubbsii v. Bai Ujasc 
( 1908) . X,Xa&88Bom.200 

BB. 87, 111, 118— XecMS by mortgagee 

in favour of mrrigaqar^Mar^^ hMing over 
mUboul paymeni ^ rtnb^Leaee wkm determined 
•--LimiUaUm Act (ZF of 1877), Sch. II, 
Art 139^uU hy mortgagee for poaaeaeion. A 
usnfrnetnaiy mortysgee executM a lease of the 
mortgaged property in favour of his mortgagoii for 
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five years, but after the exfdiy of the term of the 
lease neither claimed nor received rent from his 
mortgagors for more than 12 years and then sued 
them for possession of the property ifaU; that the 
suit was barred by limitation. HeM, also, that the 
leoso determined on the expiration of five years and 
a tenancy from year to year did not come into exist- 
ence as diere was nothing to show that the landlord 
assented to the tenant’s continuing in possession. 
Prm Sukh V. Bhupia, I. L. B. 2AU.617, distin- 
rauhed. Hdd, also, that no suit for sale could be 
brought upon the mortgage, as the mere fact that 
it provided for redemi^ion upon payment of the 
principal did not make it a simpe mortgage. 
Krdnni Lal V. Madan Mohan Lal (1909) 

I.L.B.81Aa818 

.a88. 

See Limitation Act, 1877* Sch. II, Art* 
116 . LL.B.21Mad.942 

See Mobtqage— Possession undeb Mobt- 
OAQE 1. L. B, 8 All. 208 

See Mortgage— Power ot Sale. 

l.L.B.28Boni.241 


See Right or Suit— Sale in Exeootion 
or Decbee I. L. B. 22 If ad. B8B 

L .... Mortgage of non- 

tranaferahh property-^Bight to aue for mortgage- 
money. Where, a decree was obtained by a land- 
holder for canodmont of a deed whereby an orou- 
pancy-holding was mortgorod with posBossion, and 
the mortgagee consequently failed to obtain pos- 
session and brought a suit against the mortgagor to 
recover the mortgage-money: — Hdd, that^ inas- 
much as the mortgagor must have known that he 
was mortgaging an estate not legally transfemUo, 
while the mortgagee mi|ght have bdieved that the 
estate was transferable, the act of the former was a 
default depriving the latter of his security within 
the moaning of s. 68 ( 6 ) of the Transfer of mporty 
Act (IV of 1882), and the mortaagee was themoie 
entidod to suoo^. GaneshIBingh v. Sujhabi 
Kvar r.... L1aB.10AU.47 

•2. —Sak of mortgaged 

premiaea under Land Acquiaition Aeb-~Peraoiud auU 
by mortgagee. The ssle of mortyaged premises 
under the Land Acquisition Aot is not a destruction 
of the security withhi the meaning of 1. 68 of ^ 
Transfer of Property Aot^ and dom not enaw 
the mortgagee to sue the morteagor pnonw- 
AbUMUGAK V. SiVAONANA • I. L. A. 18 mA. 881 


a iWare of mwj 

gagor to give poaaeaaion aa atipidaUd -^Peraonai au» 
for mortgage amoufif. In a suit against a mortgage 
for the principal and intersot due on a 
appealed that the payment of intenst hadMj® 
into anears, and that the mertgaro-d^ pBWjoeB 
that ill au^ event the mortgagN amid be eoto» 
to iiosaeanon of the mortyup-pceiuaeB i m iw- 
gAgor falsely alleged lhatali tk» inteieBt due had 
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been tendered. Held, thnt the mortgagee was 
entitled under a 68 of the Transfer of Fropi^y Act 
to me for the amount due on the mortgage. Sara* 
VANAff. CniNKAMMAL . . I. L. B. 16 Msd. 06 

4, Perncnal decree 

agninel mortgagor^Rigld of suiL Suit for a peiso- 
luil decree on a usufructuary mortgage which con* 
tained no express covenant to pay, but provided 
thati if the mortgagor repaid the secured debt 
before a certain date (now passed), he should be 
itplaced in possession. The mortgaged premises 
had been attached in cxecutioii of a decree obtained 
by a third party amiinst the mortgagor, and a 
claim prefen^ by the plaintiff having been erro- 
neously rejected and the premises sold, ho was 
dispossessed. The mortgagee accordingly brought 
his suit as above. Held, tlmt the plainUff was not 
entitled to maintain the suit cither under the terms 
of the mortgage or under Transfer of Froiierty Act, 
a 6A GOFAIJkSAMI V. ARUNACnKUJt 

LL.B.16Had. 804 


6. Right of suit — 

Usufructuary mortgage — Mortgagee kept out of pos- 
session by martgagar^a iudtreei conduct. Where a 
usufructuary mortgagee is unable to obtain [loa- 
soMsion of the mortgaged property owing to his 
mortgagor having executed a subsequent mortgage 
and plac(*d the second mortgagee in poaseasion, the 
fiivt mortgagee may elect to sue at once for the 
money under a 68 of the Tranafcr of Properly Act, 
instead of for possoHsion of the land. Lixga Krddi 
i>. SahaRau . ID. a 17 Mad. 468 


0. — - - - ■ Uiufruciuary 

mortgage— Leaae of mortgaged premiaea by mortgagee 
to mortgagor— Mortgagor holding on after expiry of 
kase — Right of suit, // L and others, mortgagees, 
under a usufructuaiy mortgage executed in their 
favour by one Q (the usufruct being applicable in 
satisfaction of the interest of the debt), leased the 
mortgaged premises to the mortgagor. The lease 
was for a term certain with a covenant that the 
mortgagor might renew on compliance with certain 
conditions, mortgagor, on the expiry of the 
lease, did not fulfil the conditions of the saici cove- 
nant, but refused to give up possession of the mort- 
'gigged property to the mortgagees. Hdd, that the 
mortgagees were entitled, either under cL (D) (as 
held by Edgis, O.J., and Ttbbxll, J.) or under 
(0 (a) held by Knox, Banxbji, and Burkitt, 
of 8, 88 of Act IV of 1882, to a money decree 
for the amount due under the mortgage. Shitab 
▼. Afudkia Praaad, AU. Weekly NaUa, [1387). 
and JhMu Ram v. airdhoH Singh, 1. L R. 
V Au, 288, distinguished. Hiba Lal v. Ghaaitu 
I.II.B.10AU.818 


7. Uanfruduary 

^ortgyir-Diopoadeaaum of mortgagu by a ireapauer 
/or tecomy of the fMgage^money. The 
“y person** in the concluding 
PortiODold (e)oli.68oftheaVHMfarofItoi>erty 


TBANBVaB OT PBOFUBTT AOT (IV 
OV 1882}— emili. 


B. 60— conid. 


Apt mean ** any other person having a title.** The 
disturbance of the mortgagee’s possession by a 
irapasser will not confer upon &o mortgagee a 
right to sue tlie mortgagor for the mortgage-money. 
Cfopalaaami v. Arunnchella, L L R. 15 Mad. 804, 
followed. Nakchrdt Bam e. Bam Cuaritar Rai 
l.L.&ie All. 191 

0* Uaufruetuary 

mortgage — Poaaeaaion not given — Suit for sale. A 
usufructuary mortgagee to whom the mortgagor 
fails to deliver or to soeiiro possession of the property 
mortgaged is not entitled to claim in a suit for the 
money an order for the sale of such pixiperty. Ito 
held by the Full Bench in a ease when* the mortgage 
contained no covenant to pay. Ari/naciialam 
C uxTTi V. Ayyavayyam . I. L. B. 21 MaA 470 


0. ■ Mortgage — Right 

of mortgagee to aue for mortgage-money. Where on 
the execution of a usufructuary mortgage the mort- 
gagor fraudulently suppreasod the hict that there 
was outstanding against the mortgaged pro|XTty a 
decree for sale on a prior mortgage, and this decree 
was subsequently put into execution, it was hdd, 
that the mortgagee was entitled, uniier s. 08 (e) of 
the lYansfcr of Pro[H*rty of Act, 1882, to sue the 
mortgagor for the mortgngf*-monoy. 'I'he mort- 
gage in question contained a covenant that, if any 
“ khalal ** occiinucl, the mortgagor woubl bo re- 
sponsible and would repay the mnrtgage-inon^. 
Ildd, that the expression ** kliulal *’ coiilil not be 
confined to an unforem^nn event or aciadont ; but 
would include the consequences of conduct such as 
that of which the mortoagor had been guilty. 
Aumad-ul-lah Khan t. balar Bakhsii (1005) 

I.L.B.27 A11.488 


10 .. 


. B. 08 (b ) — Udder of unregistered 


mortgage deprived of hia aecurity by auhaequent regifi 
tered sale to third party can sue under s. 68 (6) of the 
Transfer of Properly Aetr—The section applies even 
vdyen there ia a covenant to pay — Notice of prior un- 
registered mortgage, eyed of. Where the owner of 
properties, after having mortgaged them under an 
unregistered deed, soils them for valuable consider- 
ation by registered deed to one, who has no notice 
of the mortgage, the mortgagee is deprived of his 
security bv the wrongful act of his mortgagor and 
is entitled to sue the mortgagor for his money 
under s. 68 (6) of the Tranter of Pro]icrty Act. 
Such right exists indopondontl/ of, and is not 
taken away by, any covenant to repay contained in 
the mortgage-deed. The purchaser under a regis- 
tered sale-deed has no priority over a prior unipgis- 
tered mortgage, of which he has notice. Apfabamx 
ThNVAN V. VlRAPFA ThBVAN (1006) 

I. IaB. 29 Mad. 802 


11, — ^ Mfl (o) — Mortgage— Construction 

of dooumeni— Power of sale in a usufructuary mort- 
gage. A mortgigo-docd. which was primarily usu- 
friietuory, provided that, if the mortgagor failed to 
deliver possoBsion, or if the mortgagee was dispos* 
ses^ firom the mortgaged premises, ho might 



( 1S06O ) 


DIGEST OF CASES. 


( 12570 ) 


TBANSEBB OT PBOPXBTY ACT (IV 

OP 188S) eo ni d. 

recover tho amount of tlic mortgage-debt from the 
mortgagor and the mortgaged property. ' 

that the mortgagee failing to got pc^aaion waa 
competent to sue for and obtain a decree for sale of 
^ mortgaged property. Ja/ar Huaen v. Manjit 
8mgh^ /. Ij, E. 21 Au, 4 ; and Ktuihi Ram v. 
Sirdar Singh, /. L. R, 22 AH 757, referred ta 
Narpat V. Rax Sarah Das (IPOR) 

111. a 80 Allies 

eo. 

Set Mortoaob— Power of Sale. 

L L. a 11 Mad. SOI 

Set Vendor and PunoHASEii. 

I. la a 81 Bom. 600 

"T T 1 r TAinile of iown of 

aaoeiutaff^l/ind aitmie in diatriet of Mdhim. Land 
MtMte in tho diatrict of Mahim within the Island 
of Mmbay, and within the local limits of tho origi- 
nal pnadiction of the High Cbnrt^ is situate within 
the town of Bombay, in the sense in which that cx- 
*** "• Transfer of I^pcrty 

Act Trimbak Qahoadhar Ranade f. Bhaowav- 
DAS Mvlcband La a S8 Bom. 848 

■. 70. 

See MnRTOAOE--SALE ov Mortoaoed 
PRoPBRTy— Rtortr of Mortoaoees. 

1.11. B.S0Oalo.8O8 

M, 70, 111, oL (d). 

Se€ Mebosr . I. L. B. 88 Oalo. ISIS 
■. 7S. 

Set MoRTaAcii— A ccounts. 

1.11. ai91^8S7 

„ I, as. SI Mad. 8S 

I.I1.B.S0 Aa40I 

Set Sale for Arrears of Beyenue— 
Deposit to stay Sale. 

I. L. a 80 Oalo. 794 

1. - - - & 72 of the 

Transfer of Property Act only reproduoes the rul^ 
of law which Courts of Juatioo in India have uni* 
family adopted. Girdhar Lal ti. Bhola Nath 

i.aB.ioAaeii 

A ■ — * — ■■■ Mortgagee in 

pganagion expending money to defend hia iiUe againat 
mortgagor. A mt^agee in poaaesaion is, under 
a 72 of the TYanrfer of Property Act (IV of 1882), 
entitled to add to his mortgage-debt> in tho abaenoe 
of a eontxaot to tho contrary, auma spent by him 
for making hia own title thereto good against tho 
' mortgagor. The more fhet that in a x^mption 
suit we mortgi^ in poaaeaaion did not giYe details 
o^fthe sums either in thecouraeof thetrialor in his 
written statement is not sufficient to depriYo him of 
his right, seeing that those details can be gone into 
after we redemption decree proYiding for an account 


TBAireraB OV FBOPBBTT AOT (IV 
OF 1888)— coald. 


8. 78— coadd. 

has been paaaecL Datta Rak v. Vinayak (1904) 
L L. B. 88 Bom. 18 


8i — , Mortgage — Prior 

and avbaequeiU ineumbraneea-^Righla of uaufrue- 
tvary mortgagee^ vfho aatiafiea a decree on a prior 
mortgage of the property mortgaged to him. Hdd, 
that a usufructuary mortgagee, who satisfies a 
docroo for sale on a prior mortgage affecting the 
property mortgaged to him is entitled to retain 
possession, until the amount so paid as well as the- 
amount due in respect of his own mortgage has 
been realized. Abdul Qayyum v. Sadr-ud-dim 
Ahmad (1905) . . 1. L. B. 87 All. 408. 

A ^ A Mortgage — Rcr 

demption of part — Whole burden on remainder-^ 
Purehaat by mortgagee of portion of mortgaged pro* 
perty*-~Rnhancement of Oovemmeni revenwBr~-Com- 
paaiation for improvementa. 0, tho predecessor in 
title of tho plaintiffs, martgaged Kachaura toN K, 
the predecessor of the defeudanti and subsequently 
mortgaged 11 biswas of Kachaura and 0 biswas of 
Agrana to N iT. N K obtained a decree on the first 
mortgage and purchased the whole of Kachaura.- 
The plumtiffs acquired from 0 tho equity of re- 
demption in ff biswas of Agrana and brought the 
suit, out of which those two appeals arose, to re- 
dMm this 6|-biswa share on payment of a propor- 
tionate amount of the mortgage money and to* 
rcoover surplus profits, if any. The paSrfjes sub- 
mitted to the deoiiiion of the Lower Courts tlmt the* 
plaintiffs must redeem tiie whole fi-biswa' share. 
add, in S. A 205 of 190A that the answer to tho 
question whether the defendant mortgagee could 
throw the whole burden of the second mortgage on 
the remainder of the mortgaged projwrty depended 
on the circumstances under which his purchase was 
made. If two persons jointly mortgaged property 
to a third person, who subsoqueutly purchased the 
equity of rwmption from one of them, he could not 
throw the whole burden of his mortgage on the 
other. But in this case tho purchase was made at 
an open sale and not subject to any charge, and the- 
defendant could throw the whole bur^n on the 
remaining property. The second mortgage further 
contained clauses (a) that if the Government reve- 
nue was enhanced tho mortgi^or was to be liable 
for the amount of the enhanoement, (() that if the 
mortgagee spent any money in the construction of 
wells the mortgagor would refund him the amount 
at the time of rMemption. Hdd, in fik A 298 of 


bv the mortgagor, was entitled to reoeive from 
the plaintiff m whole amount of the enhancement 
Yrith Interest QirdhaH Lot y. Bkola Noth, /. A 
B. 16 AH 611, 614, referred ta (6) That defend- 
ant mortgaoee haYing himself acquired the 
pro p erl y in Mchaura could not lecoYer the money 
spent in constructing wells in Kachaura. Boflota 
Thaxub Das n Gollioidb OF Aluiabb (1906) 

I.Ii.B.SBAa698 
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TBAJnVEB OF FBOFXBTY ACT (ZV 
OF 188S)-«mi». 

5. 78b 

See Limitation Act, 1877, Sen. IT, Art. 

132 . 6C.W,ir.866 

See Mortoaob— Salr or Mortoaord 

PrOPIRTY— PURCHAS lRfl. 

I.L.B.16Calo.646 

8 o.w.ir.d8a 

8 0, W.ir.989 
I,L.B.88Cala87 

See Saln tor Arrears of Reny— Sur- 
plus Proceeds or Sale. 

I.Ii.It.80Galo.214 

I.I..B.84Calo.746 

L Rent-sttU, with 

power to purchaser to annul inctmhranees— Bengal 
Tenancy Ad ( VIII of ISSS), s. 167— Bight of mort- 
gagor to have his lien transferred to snle-proeeeas. In 
tho case of a rent sale (unrler the Ben^ial Tenancy 
Act), with express power to tho purchaser to annul 
all incumbrances, so lonii as such power remains in 
tho purchaser, the lien of a mortgagee is in jeopanly. 
In such a case the mortgujiKce may abandon his hen 
and ask to have it transferred to tho surplus salo 
proceeds. Prem Chnnd Pal y. Pumima Dost, /. L. 
R, IS Cldc, 546, referred to. Nim CnAND Baboo 
a Ashutosh Dutt (1905) • 9 G. W. K. 117 

9. — — Sale of mortgaged 

property under a decree, for rent— Mortgagee's charge 
on sur^us sale-proceeds— Bengal Tenancy (F//i 
of mS), as. 159, 16U 162, 163, 164, 165, 166, 167, 
When mortgai!]^ property is sold under a decree in 
a rent suit, the inortgagce would have, under tho 
proYiaions of a. 73 of the Transfer of Property Act, a 
chargo on tho aurplus salc-proceeda whothcr under 
the decrco in tho rent suit tho property was put 
up for sale with power to tho purchaser to avoid 
encumbrances or not. Sa 159 and 161 to 107 of 
the Bengal Tenancy Act cannot prejudice tho right 
of a mortgagee in that respect. Oobind Sarat 
V. SiBBUTRAM (1900) . 1. L. B. 88 Calo, 878 
a. 74. 

See Decree— Form of Decree— Mort- 
oaor . I. li. B. 18 Aa 189 

See Mortqaoe — Sale of Mortgaged 
Property— Riains of Mortgagees. 

I.aR.94Aa 186 
I.Ii.B.19All,687 
Foreclosure — Riort to Fore- 
closure . I. Li B. 84 Alt 178 

1. — Redemption of 

prior mortgago^Extinguishmeni of prior mortgage— 
Title by possession. The trustees of a religious 
institution improperly mortgaged land forming 
part of its oMowment, and pt the mortgagee 
into possession on the 27th June 1877 as usu- 
ftmctnaiy mortgagee. The mortgagee assigned 
his mortgage to dmendant No. 1 on the 7th De« 
oember 18i2. On the 23rd December 1889 the 
mortgagors executed to the plaintiff a deed of 
nsnlruetuary mortgage of the same land to secure 


TBANBFBB OF PBOFBBTY AGT (IT 
OF 18881— eoslA 


' 5. 74— foncid 

Rl,400; tho deed stated that the money was 
borrowed urith a view to discharge a prior mortgage, 
and proceedeil “ as you have undertaken to pay 
Rl.OOO to the mortgagee, I ere«1ityoii w*ith R1,0()D 
and receive 11402 in cash.*’ Tho plaintiff paid off 
tho prior mortgagee on tho 18th April 1890, but 
did not obtain possoHsion, other pcTHons having 
entered in the interests of tho institution. The 
plaintiff now siii^l for ponsession and it declara- 
tion of his mortgage right, tho pei-Nona in pos- 
session and tho prior mortgagee, but not the 
mortgagors, being joined as defendants. Held, that 
tho Transfer of Property Act, s. 74, was not 
applicable to the case, and that tho plaintiff w*ah 
not entitled to a decree. Koopmta Sahib r. 
Chidambaram CirETTi I. L. B. 18 Mad. 106 


8. - - Mortgage of pro- 

perty—Sidtsequtni mortgage to same mortgagee . — 
Thirtl mortgage, with possession— Decree ohtained 
hy first mortgagee — Usufructuafy mortgagee, not a 
party — Subsequent suit tty first mortgagee, against 
usufructuary mortgagee for amount of decree, 71io 
owner of land mortgaged it to plaintiffs, nnil,- 
at a subsequent date, gave ]iInintitTH a second 
mortgage over it. At a still Inter date, tho niort- 
gagor gave a further UHiifnictiiary mortgage 
over it to the finHlecessor in title of tho third 
defendant. Plaintiffs thf^n siieil the mortgagors 
on their tw'o mortgages, obtained a decree and 
brought the property to sale, ii'him it was pim^hased 
by tho second plaintiff, the undivided bndher of 
tho fiist plaintiff. 'I'he tbiid defendant war not 
made a party to this aiiit. Plaintiffs now sued the 
mortgagors as well as tho thinl defendant, and 
pray^ that the third deferdant might be deen*od 
to pay them tho amount of their decree, nnd that 
in demult it bo declarod that tho tbinl defendant « 
bo absolutely debarred of his right to redeem 
the prior ihortgagei*, and that ho lie onlercd to- 
snrrcndor possession of the pru|ierty to plaintiffs. 
Udd, that tho right of the third defendant was 
not affected by either tho decree or the sale; 
the only effect of tho salo being to transfcT to 
the purchaser (tho first mortgagee) tho equity of 
redemption of tho mortgagor. Held, also, that 
the only right that tho third defendant had now 
waa that which ho could have claimed to exc^mso 
if he had been a party to tho suit on tho prior 
mortgage, namely, a right to redeem that morlgagu 
with the view of enforcing his own mortgage. 
Muhammad Usan Rmvthan v. AtMla, I. L, R> 

24 Mad. 171, 174, 775, followed. Goverdiiana 


Doss r. VxBRASAMi Chbtti (1992) 

r T. n M IIFiiri. 1187 


^ SB. 74, 80. 


See Civil Procedure Code, 1882, s. 244. 

I.I«.B.a7AlL8S6 


B. 76. 


See Mortoaoe— Redemption— Rigitt of 
Redemption. I. L. B. 88 All. L 
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VBANSFEB OF PBOFBBTY ACT (IV 

OF 1882)— «oii((r. 

a. 76— coaeli. 

See Mortqaok— Salv or Mobtoaoid 
PBorajtTY— F urchasxrs. 

I. L. B. 20 Bom. 800 

See Mobiqagb— Salx or Mobtoaoxd 
PH orxBTy— R ights or MoBTGXons. 

I. Ik B. 10 AIL 627 

a. 70. 

See Landlord and TiNANi^TRANsrsB 
BY Tenant . I. li. B. 10 Oalo. 448 

See Mortgage — Accounts. 

I, L. B. 6 All. 808 
1. L. B. 16 Hod. 200 

See Right or Suit— Injury to Enjoy- 
ment or PROrEHTY. 

1.L.B.16A1L886 

0.78. 

iSfee Mortgage— Marshalling. 

I. Ik B. 12 Mad. 424, 420 
I. L. B. 18 Mad. 888 
I. L. B. 16 Mad. 268 

L Transfer of J^(h 

perty Aei (IV ol 1882), m. 8, 78—^08a negli- 
pence — hw far registraiion amounta to notice— 
£eguitration Act, j. 60, Where a mortgageo prior 
in date didy inYostigatod the title ol the mortgagor, 
but after the eVmcution of the mortgage returned 
the title-doods to the mortgagor, aocording to the 
•oustom prevailing in the mofuiMil, and subsequent 
thereto a mortga ,oo in Caloutta advanced moneys 
on one of those title-deeds without any actual 
notice of the prior mortgage, but without having 
duly investigated the mortgagor's tiUo or searched 
the register v—Udd, that &e prior mortgagee Was 
not within a 78 of the Transfer of Property 
' Act guilty of such gross negligence os would 
postpone her mortgage to the subsequent mort- 
gagee and the oonwict of t^ subsequent mort- 
gagee was not such as to create any piedonu- 
Dating equity in his favour. The fact that there 
is in mis country a universal system of registration 
is one of the circumstanoos to bo taken into consi- 
deration in determining the question of gross 
Diligence; 8eifi&fs;The question whether re- 
gistration is notice or not is a question of fact, 
and as each case arises it dioula be determined 
idietherAhe omission to search the register together 
With the other facts amounts to such gross negli- 
genoe as to attract the consequence which re- 
sults from notice. TorA v. Band, 2 Bro, C, 0. 
062; Evans v. BkkneU, 6 Ves. 174; Martinez ▼. 
Cooper, 2 Buss. 198; Farrow ▼. Beea, 6 Beav. 
18; Hunt v. Elmes, 2 JDeC. F. dr J. 678; and 
Agra Bank v. Barry, L, B, 7 H. L. 148, referred 
to. Monindra Chandra Nandy v. Troyluokhoo 
Bath Burat . 2 O. W. M. 760 

2. Gross negligenee 

— FaGure lo get poeseseton of tUle-deei does not 
nsussarSiy amomU to gross ne^snee where system 
Of rsgisMion snists^Delay, egset of, in registration 


TBANBFBB OF FBOFBBTY AOT flV 
OF 1882)-€oiif({. 


— — 8. IS^-eondd. ^ 

of doenmaUs, A mortgaged property to” E on 
21st December 1890 and subsequently mortgaged 
the same property to C on 20th January 1897. 
A wilfuIlT delayed tho registration of the mort- 
gage-deed to B, whibh was finally registered 
on the 2lBt April 1897. The title-deeds of the 
property were not given to B, but were given to 0, 
when the property was mortgaged to him. ITie 
mortgage was executed outside Madras and was 
in respect of property in the mofussil. In a 
suit by C to recover the amount duo on his mort- 
gage-deed, 0 claimed priority over B on the ground 
that B was guilty of gross negligence in not ob- 
taining possession of tho title-deeds* Hdd, that 
the fafluro on E*s part to obtain the title-deeds 
from A did not, under the cireumstances, amount 
to gross n^ligenco within the moaning of s. 78 of 
the Transfer of Property Aot and did not postpone 
his mortgage to that of C. Held, further, that the 
delay in the registration being duo to the default 
of A, which B could not have anticipate, did 
not make H's failure in obtainii^ the title-dee^ 
amount to gross no^menoe. What amounts 
to gross negligence must Ed determined according 
to tho oiroumstances of each case; and oneM 
the ciroumstanooB to bo taken into consideration 
in this country is that a universal system of re- 
gistration is established by laW. As registration 
puts subsequent incumbranoers in a position, 
with the exercise of reasonable care, to find out 
prior inoumbranoes, failure on tho part of the 
prior mortgagee to get possession of the title- 
deeds must cot be imputed to him as gross negli- 
gence. The ^system of re^tration having caused 
mortgagees to attach little importanoe to tho 
possession of title-deeds^ the existence of a practice 
by which the title-deeds are left with tho mort- 
gagor must also be taken into consideraion. 
Arotherfaetto beoonsidered isthatthe posaession 
of title-deeds in the Presidenoy towns, where mo^ 
gages may bo oreatod by depositing them, is 
of greater importance than in the mofussil. 
Damodara v. Somasundam, I. L. B. 12 Mad. 429, 
ooniddored and distinguished. Shan Maun Mutt 
V. Madras Building Company, I. L. B. 16 Mad. 208, 
considered and distinguished. Monindra Chandra, 
Bundy V. TroyluekhoHalh Burat, 2 C. W. N. 760, 
followed. The Agra Bank v. Barry, L. B. 7 H. L, 
166, referred to. Rangasani Maddsn v. Anna- 
iiALAi Mudali (1907) LlkB.81Mad.7 

0.80. 

See Mortqagb— Redemption— M noBL- 
LANEOUB . I.L.B.28Aa428 

8aW.M.08O 

See Right ot Suit— Sale nr BxEounoN 
Of DBaBEE . LL.B.18 A1L648 

E. 81. 


See Mortgage— MARSKAZA ino. 

LXk&12Mad.m 

X.L.M28OR1O.720 

20W.M.788 
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TBAKBVEB 07 PBOFIIBTY ACT (17 TRANBFBBOF FBOPBBTY ACT (17 
07 ISrai-eoiilef. 07 

81— «emeIA 89— 

Stt Rsoistratiov. tainrd a decree for sale on liis mortgage. At 

I. Ii. B. 96 Bom. 688 the dato of tliw mortgage*, mime of the villagea 

^ 80.81 89. i compriued Iheiviii were liable under one or both of 

” " • i two dccnH.*s obtaini*d on prior mortgagi*H. Sub 

Su Civil Pbocedure Code. 1882,^ 13 i iM*qiiently to the di cn^* of the 2Sth of Fcbniaiy 
8 O. W. B. 80 , 1878, four of the villagea atTectiil by that decreo 

8.89. j were Hold in execution of a Himple iiiomry-decree 

flee MoRTaAOB-MABSiiALHso. ; T" 

J T All* 984 1 ^ 20th of Auguat 1870 and the 20tli of AiigUHt 

1882 iheae Haino four villagoH went brought to hhIo 
Set Mortgaoe — Sale of Mortoaoed ! execution of tho ditcrce of the 28th of Febni- 
PRorJuiTY— Rionis oi Mobtoaobk^ aiy 1878, aiul w»ro eoM (or 1144, aW. 'l'hiTi>npon 

I. L. B. 99 Gala. 808 tho former purt'ham'r A brought a miit agaiiiNt 

Set Sale in Execution of Decree — tho ivpreaentativo of the mortgng(*o of 1874 and 

Joint Property. certain other pt'rsonH for contribution, alli*ging 

I.li.B.98 All. 866 that tho said four villages hail lieen sold for con- 
1. Mortgager-CM. 'dd»‘»Wy mow Ihiui tli,. amoiint for wM 

Fi'vc of thftlofendJLt^ who have 

rat^qucntly imwhMcd all Iho mortfikficd proiwr- ft* i"! ^'","^5 W Jw h 

SKlS* OiilTS ilE ta'tUllJ'of ono ortlm’‘rh'IXn'la 

Ikm of the mortgagee ahould be aplil, but aimply ’i*'**L^'l**^ S 'P' 

to determme the b*rf.ilitic of Ibe 'pu^haneni fitor „i iL. ?b« ..Uim « ''^*ft*** 

ee; and that therefore all the merged pwper- .SS J™ . T** 

11(4 were liable in eatiafaction of thS pliintSlI*. «l i 

claim. Boo,reNaTHP.B8Han..H^tHga.Sanuo 

^ , account tho liabilities which exiHted on most of 

’ B - Partial redtm'p^ tho viHagcM in rcsiwct of whicli tho suit was 

turn of mortgoffe-^AjnfottimmaUofrnort^^^^ brought under tho two prior mortgages; that 

CWn^iiftoiL In 1884 A and B, being divided the plaintiff was entitled to obtain eontribiit ion from 

brothers, hypothecated to X and Y tho house those villages only which had not lai-n sold in • 

now in suit which was A't family proiiorty, and execution of tho dccn*o of tho 2Hlh of February 

a house belonging to Jl In 1880 A hypothecated 1878 ; that tho unrcaliwil bainneo of that dome 

the house now in suit to the plaintiff. In 1888 B muHt be regardeil as tho aminmt which the villagea 

sold his house for 11700 by a conveyance attested puicham^l by tho docriT-hoIder himself had con- 

S X and Y , who accepted B60O in discharge tributed to tho decree ; and further that, in deter* 
a moiety of tho debt secured by tlio hypotho- mining the amount which iho plaintiff was entitled 

cation of 1884, the balance of B10O being retained to recover, roganl must be had to tho claims 

by B. In this snit the plaintiff sought to recovor for contribution of tho owners of siieh of tho other 

tho principal and interest due on his security of mortgaged villagini as had been sold in execution 

1886p and he contended that X and Y who were of tho decree of tho 28th of Fcbniaiy 1878, and had, 

defendants 4 and 0, wore not justified in permitting uio) the plaintiff’s villages, fetched moro than 

B to retain BlfiO of the price, and that that sum their quota of liability for the ilecrce. Hari Raj 

diould accordingly be debited against them in Sqiqh v. Ahmad-uo-din Khan 
the accounts. BeU, that, under the Transfer of I. L. B, 19 AIL 646 

ftoperre ^ R 82, pUatifl was ^ entitled to 4 Oontribntioii-AioM«y of 

oomp.1 ^mdHit. 4 uid 5 to s.ti^ thw debt f,oftrtiu to ntmhU eonIrMum tt« 

agaiiut B s houi. 10 fu u it Mtm^ obKoet 0 / a eoiUtmt to Iho eootrmg” Tho owner 

mOAR ft UovnrDAK • I, Ii. B. 14. Mao, 71 ^ certain lands mortgaged them, and subsoquently 

8 . MartgagoAdA effected a partition of the family property between 

opporribniiieiif e/— GonffiMtioiip Mtilf far^Aineigits himself Rnd his three sons. By the tenns of that 

ifpon wkieh eoElrt0ttftbii it to ht mcMed. On the partition, tho father and his sons each took a 

4tii of Jn^ 1874 thirty-eight villages were mort- fourth share in tho family property gnd each became 

nged by K and (7 to 0 ^ the father of the appellant liable for a fourth of the mortgage-debt One of 

On tto 88 tli of Febmaiy 1878 the mortga^ ob- tho sons then sold the greater portion of his- 
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Bharo in the mortgai^ property to plaintif 
giving plaintiff a eeourity bond for a sum of 
money and hypothecating other lands to indemnify 
plaintiff from any loss which might arise if the 
•original mortgagee should bring the mortgaged 
lands to sale. The mortgagee obtained a decree 
•on his mortgage, in execution of which a porUon 
•of the mor^i^;ed land was sold, including that 
which plaintiff had bought. The proceeds of 
sale of the said portion were sufficient to satisfy 
the mortgagee's decree. Plaintiff then sued on 
his security bondi and the land hypothecated 
to him was sold, plaintiff receiving the amount 
secured by the bond. He now mA under s. 82 
•of t^ Transfer of Property Act^ and claimed rate- 
able contribution from the other portions of the 
mortgaged property which had not been sold to 
satisfy the mortgagee's decree. ffeU, that he was 
•ontiti!^ to recover, and that his right to rateable 
•contribution was in no way affected by the 
indemnity bond or the pavmont made to him 
thereunder. * Hdd, further, tmLt the words " in the 
Absence of a contract to the contrary," in s. 82 
•of the Transfer of Property Act, apply to contracts 
between a mortgagor and mortgam, and that 
)an agreement wniw is binding on^ as between 
the mortgagors is not " a contract to the con- 
trary," within the meaning of the section. Rama- 
9BADBAGSABV. ShUTIYASA AYTAVOAK (1000) 

I. L. B. S4 Mad. 86 

5. CantribiUion io 

imortgagt-ddi — LiabUiiy of land in poueoaion of 
.third piroon. Oortain land was mortgaged to S. 
.Subsequently a portion of the land comprised in 
R'a mortgage was mortgaged to plaintiffs together 
with otW land. jR then obtained a decree on 
mortgage, in pursuance whereof the said portion 
•of IPa security which was also mortgaged to 
plaintiffs was sold. Its decree was thus satisfied, 
wi^out the necoBsity for the sale of the remain- 
ing land which comprised It's securitv. This 
ramaining land was purchased some of the de- 
iendants. Plaintiffs now sued on their mortgage, 
and claimed not only as against their mortgagon, 
•and the property comprirnd in their security, 
but also, on the principle of contribution, sou^t 
to charge any balance which might still remain 
Aue as against t^ remaining land already referred 
to as having been purchased by some of the de- 
fendants. Hdd, that plaintiffs were not entitled 
to enforce contribution against the defendants. 
Sendde: That, if the claim for contribution were 
maintainable, (jb ought not to have been joined 
with the ordinary claim on a mortgage. Plaint- 
iih had puichasod a portion of the property 
•comprised in their own mortgage when it was 
sold in execution of JVa decree, already referred 
io. By that purchase ther had made a profit. 

It was contended that plamtiffs in their ohsneter 
ad second mortgagees stood in a fidnoiaiy position 
towards their mortgagors, and that they were not 
«ntitM to be treated as Independent strangers 
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buying at an auction-sale. There was nothing 
to show that plaintiffs had taken any advantam 
of their position. Held, that plaintiffs took an 
absolute title, such as strangers might have taken. 
Hdd, also, that their chum on t^ir mortgage 
was not affected by their purchase of part of the 
property, since under the circumstances they 
must bo taken to have paid the full value of the 
unincumbor^ property. The owners of certain 
property, wishing to raise a sum of R 10,500 on 
mortgage, executed two mortgages in favour of 
the same mortgagees over the same lands, on the 
same d^^-<»ne for R 10,000 and another for 
R600. The later instrument recited the bond 
for R10,000 as a prior mortgage. The mortgagees 
then sued on the mortgage for R500, and obtained 
a decree, under which portions of the security 
were sold, subject to liability under the mortgage 
for R10.000. The mortgagees now sued on the 
morlg^ for R 10,000, when it was objected that 
the suit was net maintainable by reason of a 43 
of the Gode of Civil Procedure. Hdd, that this 
objection was not sustainable, and that, regarding 
the case as one of a mere personal claim on the 
instrument of mortgage, a 43 did not apply. 
Sbsha Ayyab V. Krishna Ayyanqar (1000) 

L la B. 84 Mad. 86 

8. ^ Contribuiion, auit 

for^Mortgageddt^MortgagedeeraedireetiHgaale of 
some of the moHgaged properUea fira^Punhaae 
of propeaiiea hy different partiea^Payment of mod- 
gage-decree by aome of the pwrehaaera in execution 
of decree againal pureihaaed propertiea-^LiabUily 
of pwrehaaera of o&er properUea for eonlribuUon, 
if any. 8. 82 of the bimsfer of Property Act 
makes it dear that mortga^ properties are only 
liable to contribute rateably to a mortgage-debt 
in the absence of a contract to the contrary. Al- 
though all the properties mortgaged may bo 
originalljr equally liable for the mor^Ka^-debt, 
this liamlily may be altered bv a mortgam- decree 
or hj ammgement made by the parties, by which 
the moidence of the debt may be thrown, as was 
done in this case, ixrimarily on some of the proper- 
ties, and the othw properties are only liable If 
the debt is not realised by the sale of those prope^ 
tioa Whatever might have been the ri^t of the 
purchaser of some of the properties if sumi a mort- 
gage-decree had not been passed, he cannot, when 
he has purchased the properties subsequently 
to the decree, and subject to the mortgam and 
the arrangements made with regard to it, call 
upon the purohasers of the other properties to con- 
tribute except as provided in that decree. Satya 
KrIPAL BaMDOPADHYA 9 . QOPX KISBORB MAlTDOb 
(1908) .... 60.W.M.688 

7 . Mortaago^-Cmdri^ 

hiifien— Fafuoftbn of proparUee for las parfoaeol 
aacodainang thew KdbUiiy to caaMuHotk Lieitl- 
mating— to the purpose of giving effect toaolalm 
for contribution— we reqpmve Yihies of two 
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or more properties, the sabjcct of a mortgage tlie 
time to DO regetrdod is tlio date of the exraution 
of the mortgage in virtue of whiuh contribution 
is claimed. Mabdak Sinom v . I^hakuii Shjo 
JDayal (1900) I, li. E. 97 Aa 549 

8, — PurcliMe Ip tte 

fmv^pes of some of the morlf^ged propertifs in 
execution of another decree, effect o/— CoaCrtbititba 
— Execution proceeding— -Separate suit. If by 
reason of it being nocessaiy to sell the remaining 
share in the mortga^ propc^rtics of the iudgmont- 
debtor, any equity wiould arise bctwwn the decree- 
holder and other persons interested in the pro- 
perties mortgaged to have the decretal money 
.distributed over the whole property mentioned 
in the decree, that equity must be enfonsd bv an 
independent suit Naftir Chunder Mundul v. 
Baihanto Nath Roy, 4 C, L. R, U, referred to. 

A mortgagee having purchased the equity of re- 
demption in a part of the mortgaged pro(iortjr 
previously appliw subsoquontly to enforce his 
decree against the remaining mortgaged properties 
without bringing the property pnrchasorl into 
hotspot and without making all the persons 
interested in the said properties, partioa to 
objections being taken that the decree-holder 
was not ontitlod to do so, and that even if he could 
do BO the decretal amount ow sought to bo 
recovered should be apportioned between the pro- 
perties purchased by him and the remaining pr^ 
pertioB. Held, that the decree-holder was entitled 
to execute his decree against any of the mort- 
gaged properties. Hetd, further, that the question 
of apportionment must bo tried and disposed of 
in a separate litigation, and could not properly 
bo considered and decided in execution proceed- 
inga Harmdra Kumar Ouha v. Din Da^ Saha, 
4 C, L, J. 196, dissented from. Amik Diabd v, 
BuxsuiSiibo Pkbshad SiBOU (1900) 

LL.B.84Calo.l8 

9, - — Mortgagor and 

snortgageeSeguisites of valid tender^Mortgagu 
widiing to gain possessiour— Mortgagor's right to 
redeem— Construction of mortgage-died. In a mort- 
gage-deed after enumerating several contingencies 
provision was made under on the happening of any 
■of them in the following terms : " Notwithstanding 
anything oontained to the contrary the mortgage- 
debt for the time being owing on tho security of 
these presents dmll at once become payable as 
if the due date or extended date, if any, had 
■e l ap wd, and in sneh case all such rights and le- 
mediM diall te available to the Banker as will 
be available to her under the terms of 
-these pnsents upon default being made in pay- 
ment of tho principle moneys or interest and 
.all other moneys thmby secured and the Banker 
may in such event in her discretion without any 
-furtlMr consent on the part of the Oompany forth- 
wltli enter upon and toke posse^ ^ ^ 
ODortgaged premises or any of them of which mis 


not already in iKMwession.'* Owing to the happen- 
ing of some of (ho contiiigonoios the plaintiff, the 
mortgagee, elainuHl that tho debt owing on the 
security of the mortgage-deeil hud become payable 
and tliat she was entitled to enter iqion and take 
posfM'Hsion of tho pnuniws niortgagiHl to her. 

She cuiitiMidcd that the exprewiioii ** us if tho due 
date had ela|»cd " not only Hervinl to nocekmte 
tho duo date, but also to fix the amount- of tho 
mortgage-iiumey at what it would have'betui if 
in fa(‘t tho duo date hml elupsiHi. The defendant 
alleged a tonder of the niortgagc-inoney t<i the 
plaintiff's attorncyH and a refiiHal to accept tho 
same, and claimnl to ri*(lec‘m (Jio pmiHTty. Held, 

(i) (hat tho words “ as if the due date had elA|ised '* 
were used merely to aeeelomto iiaymeiitaiid they 
could not bo construed to cover the further amount 
that would have been duo on the expiry of the 
due date of tho niortgayn^ (ii) 'i'hat tho tender 
was not good, as tho plaintiff's attorney disrlaimoil 
authority to receive it. (iii) That the defendant was 
entitled to nxloom the profN^riy. Per 17iihiam.— 

A tender must be mode either to the priiiei|ial, 
whose businoHs it is to consider it, or to his autho- 
rised agent, and a tond(«r made to a |M*rHon, who 
disclaims autliority to receive it is made at the 
maker's risk. Watmm v. Uetheringlon, /. C. A K, 
69; and Bingham v, Attport, J N, tib M. 398, 
followed. Bai Kuttombai v , Kuahkh Tok Factory 
(1007) I. L. R. 89 Bom, 691 

10. - - - 89, 89 and 100 — Mortgage—^ 

Co-mortgagors— Sale of property of one or more 
out of several co-mortgagors^—Proceols of such sale 
not sufficient to satisfy the. decree— (lonlrihution. 
Held by Stanlbv, CJ„ and BaiiKiT, J, (Banbiui, 
J,, dissentiente) that one of two or more murigagors 
(including tho transfen^es of tlio equity of rodeinp- ^ 
tion from any of them) whose portion of tho 
mortgaged property has Ixion sold in «X(3Cution 
of a decree tor sale on the mortgage and has fetched 
at auction a largiT sum than was ratoably attri- 
butable to it, but has not discharginl tho whole of 
tho mortgage-debt, has no right against his co- 
mortgagors to com]icl them to contribute and 
indemnify him to the extent by which tho pro- 
ceeds of tho sale of his portion of the mortgaged 
property was in excess of tho amount ratoably 
due from it He therefore does not acipiire a 
charge in respect of such oxenss against his co-mort- 
gagor's portions of tho mortgagtid pro[NTty. fin 
Husain v. Rimdai, L L. R. 12 AIL 110 ; Panrham 
Singh v. Ali Ahmad, /. L, R, 4 AIL 68; Ex parte 
Gifford, 6 Ves. 806 ; 0 R. R, 63 ; Davis v. 
//umplreys, 6 M, db W. 163; 66 R, R, 647; 
Kina Ram Das v. Mosnffer Hosain Shttha, I, L, R, 
14 CdU, 809; Rajah of Yizianagram v. Rajah 
Setfucherln Somasekharas, I, L, R, 20 Mad, 
680; Dakhina Mohon Roy v. Saroda Mohan 
Roy, /. L, R, 21 Cak, 142; Sesha Ayyar v. 
Krishna Ayyangar, /. L, R, 24 Mad, 96 ; Pattalhi- 
ramay Naidu, v. Ramayya Naidu, /. L. R, 20 
Mad, 23 ; Seth Chittor Mai v. Shib Jjal, I, L. R, 
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14 AU. 273 : PUUi V. Mendel, L. R 27 Ch. D. 248 • 
Kimiory Mohan Roy v. KaUy Chum Ohooe, L L, R 
22 Cole. 100, and Tomba ▼. Rock, 2 CoUytr 490, 
rofcrred to. Per Banebji, J , — As rof^ids the 
application of the doctrine of contribution there 
is no distinction between a case where the payment 
in respect of which contribution is claimed is made 
to avert a legal' process and a case in which pay- 
ment has been enforced by sale of the property 
of the claimant for contribution. Rodgere v. Maw, 
16 M. dr W, 444; Bhagiraih v. Naubat Singh, 
I. L. R 2 AIL 116 ; Ibn Iloaain v. Ram Dai, L L. 
R 12 Att. 110 ; Baldeo Stdrai v. Baij Noth, i. L. 
R 13 AIL 371 ; Mari Raj Singh ▼. Ahmud-ud-din 
Khan, L L, R 19 AIL 646 ; Ramahhadraehar y. 
Srinivasa Ayyanger, L L. R 24 Mad, 36; and 
Rajah of Vizianagram v. Rajah Seirucherla Somase- 
kharaz, 1, L, R. 26 Mad, 696, referred to. It 
is not essential to be accrual of the right of contri- 
bution that the whole of the debt in respect of 
the payment of which contribution is claimed 
should have been satisfied. A right tp contribution 
arises when the payment made by' the claimant 
for contribution or the amount realised by the sale 
of his property exceeds the amount for which that 
property was rateablv liable and the property of 
the person from whom contribution is sought 
has to that extent benefited by being relieved 
of liability. JDen'ng v. The Earl of Wincheleea, 
2 If. dr T, {7lh ed,), p. 636 ; Daviea v. Humphreyo, 
6 M, 4h If. 163; Crayihame v, Swinburne, 14 
Vea, 160; Bhagiraih v. Naubai Singh, 1, L, R 
2 Att. 116; Ibn Hvaain v. Ram Dai, /. L. R 
12 Att. 110; Hari Raj Singh v. Ahmad^udAin 
Khan, 1.L.R19AIL 646 ; Rajah of Vizianagram v. 
Rajah Setrveherla Somaaekharaz, 1. L. R 26 Mad. 
686 ; Lalji Mai v. Band Kiahore, I. L. R 19 AR 
332 ; and Coliingham v. The Earl of Shrewabury, 3 
Hare 627, referred ta A person who is entitled 
to contribution, also acquires, in the case of a 
mortgage, a charge upon the property of his co- 
mortgagors. Bh^raih v. Naubai Sinfii, I. L. R 2 
Att, 116 ; Poncham Singh v. Ali Ahmad, I. L. R 
4 Att. 68 ; Ibn ttoaain v. Ram Dai, 1. L. R. 12 AR 
no ; Baldeo Sakai v. Baij Nath, I. L. R 13 AR 
371; Hairi Raj Singh v. Ahmad’-vdAin Khan, 
I. L. R 19 AR 646; Shanio Chandar Mukerji 
Y. Nain Suhh, I. L. R. 23 AR 366; Dannappa 
Y. Tamnappa, 1. L. R 26 Bom. 379; and Dakhina 
Mohan Roy y. Saroda Mohan Bay, 1. L. R 21 
Cale. 142, referred ta Seth Chilar Mai y. Shah 
Lai, I. L.R 14 AR 273 ; Kinu Ram Daa y. Muzagof 
Hoaain Shaha, I. L, R 14 CdU. 809 ; and Shivrao 
Namin y. AncBth Bhaire, I. L. R 26 Bom. 437, 
distingaished. Ibe Hasak v. Brubhukav Sabak 
(imf . . . I.L.B.2eA11.407 

IL Mortgage^Effed 

Of aaUafaction of aniire mcrtgageAdd by one eo- 
moalgaygr Hdi, (i) that a 

nor^am who diaehaigea the whole mortgage- 
debt obtains thereby a ohazge on his oo-morti 
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the amount paid by Sm^^emesT^the simro of 
the mortgaffle-debt for whidi he is proportionately 
liable; and (ii) that suh charge tims-priority 
over a subsequent mortcpge on ma same property 
created by one of the other co-mortgagors. Shag^ 
wan Daa v. Bar Dei, I. L. R. 26 AR 227; and 
Paneham Singh y. Ali Ahmad, I. L. R 4 AR 
68, referred ta Hab Prasad v. Rarunabdait 
Prasad (1908) . . I. Ii. B. 81 AIL 186: 

B.8a 

See Mortoaoi. 

8C.W.Br.l68;816;88B 

See MoRTOAOB—RBOBMPTioif— B ight ot 
R iDiBcmoK L L. B. 86 Bom. 812 

Miscbllanrous Oases. 

L Ik B. 27 Bom. 28 

See Bight ot Suit— Revenue, Sale iob 
Arreabs ot • I. L B. 18 AIL 198 

See SPBcino PEBTOBiaNCE — Sfeoial 
Cases . . I. L. B. 18 Mad. 818 

L Depoaii m Couri 

by mortgagor. The deposit intended by the Transfer 
of Property Act, a 83, must be nukle uncondi- 
tionrily. Accor^ngly when the mortgagor in 
making the deposit ]^yB that the amount should 
be paid out to the mortgagee on his producing 
certm deeds, the provirions of the section are not 
complied with. Nanu v. Makohu 

I,Ii.B,14Mad.48 

8. — — — Depoaii in Court 

by mortgagor^Fvtt and unconditional tender. 
'IThe fact that a certain sum of money tendered 
under a 83 of the Transfer of Property Act^ and 
accepted by the mortgam as the full amount due, 
is afterwaras denied by lum to be the full amount, 
and tl^t the tender is accompanied by a claim 
to a registered receipt (to which the mortgagee 
agrees) and to the return of the title-deeds does- 
not render the tender conditional and therefore 
inYalid. Nanu y. Manchu, /. L R 14 Mad. 
49, distinguished. Kora Nayab v. Raratta 

LL.B.17Mad. 267 

8. and b. 84— m Court to 

the account of (he mortgagee of amouni remaining 
due on mortgage^Depoeit to credit of peraona net 
enHtted in addition to peraonaentUk^ A mortgagor 
before bringhig a suit lor redemption deponted. 
the mortgage-money in Gout to the orMit of 
personB were not entitled to it in additi on to 
that of persons who wen entitled to it. JETslA* 
that he was not entitled to claim the benefit 
of SB. 88 and 84 of the Trimsfer of Property Aot^ 
inasmuch as the persons really entitled to the money 

could not draw it Maphabi Axha a Kvni 

PATBUioa . . LXaBi28KiidL61lb 
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j^ymaU of mamey lent — Lender not hound to accept 
payment by inaialmente^ vtdesa he has eo agreA. 
Where no stipulation or covenant has boon made 
between the contracting parties as to the repay- 
ment of a sum borrowed, the lender is en- 
titled to d^line to receive payment of a sum due 
to him in instalments, and ho can claim that the 
whole sum due bo paid at ono and the same 
time. Bbhabi Lal v . Ram CiHUijkM (1002) 

I.L.B.84AlL4ei 

5. Redemption o/ 

mortgage— Deposit in Court by the mortgagor oj the 
the sum alleged by him to be due on the mortgage— 
Conditions of such deposit. A mortgagor paid 
into Court, under tho provisions of s. 83 of the 
Transfer of Property Act, the sum which in his 
estimation was sufficient to redeem his mortgage. 
The mortgagees refused to accept this sum in dis- 
char^ of the mortgage, and the mortgagor filed 
a suit for redemption, without, however, withdraw- 
ing from Court tho money which he had deposited, 
In this suit the mortgagor obtained a decree for 
redemption on payment of tho sum deposited, 
pins a small item for costs ; and an appeal by the 
defendants from this decree was disinissed. Tho 
defendants then appealed to tho High Court, but, 
ponding their appeal, were allowed by the Court 
in which it was deposited to withdraw tho money, 
void in the plaintiff under a 83. //r/d, that the 
defendants had, after such withdrawal of the money 
deposited 1^ the plaintiff, no right to proceed 
with their appeal The money deposited by tho 
mortgagor plaintiff continued to bo held by tho 
Court on the terms upon which it was originally 
deposited, and the defendants were only entitled 
thereto upon fulfilling tho conditions laid down 
in a 83 of tho Transfer of Property Act, that is 
to say, if they stated their willingncsa to accept 
the money deposited in full dischaigo of their 
mortga^, and deposited the mortgage-deed (if 
in thoir possession or power) in Court. Dal 
S moH V. PiTAii SnroH (1902) 

LL.B.a6 All. 179 

6. — Mortgage— Pay 

ment of mortgage-money into Court— Payment made 
to ereatf o/ mortgagee and a third person. HeJd^ 
that a payment ol mortgage-money into Court 
purporting to be made under a 33 of tho Transfer 
of mperty Act, 1882, but made not to the credit 
of t^ mortgagee alone, but to the credit of the 
mortgagee and a third person, was not such a pay- 
ment as would entitle the mortgagor to the 
benefit of the provisions of a 83, nor would the 
omission of the mortgagee to take any notice 
of such iir^Iar payment be any bar to his bringing 
a suit for sale on his mortgage. DnsnrDBA 
Moham Rai a 8 ova Kuhwab (1904) 

LL.&86AU.S91 

7. , Money dtposiUd 

nmiott bsoomu propertiy of mortgagu only iiAeii 

VOL V. 
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conditions stated in section complied with. Money 
deposited in Court by the mortgagor for payment 
to tho mortgagiHi under a 83 of the Transfer of 
Propi*rty Act, doi*s not become tho property 
of the latter, until ho has cuniplied with tho 
conditions presc*ribed by tho sections as conditions 
precedent to his drawing tho money out of Court. 
Dal Singh v. Pitam Singh, I. L. R. 125 AU. 179. 
followed. Mothiak Mira Taraoan v. AnMATTi 
Abmed PiLLAi (1906). I. L. B. 29 MaA Stt 

Deposit made in full 

discharge of morigage-bond—Withdrawil of money 
by Receiver ns agents of mortgagees — Withdrawal 
without fdtowing the provisions prescribed by the 
Act — Principal and Agent — Sonthal Pergunnnhs 
Settlement Regulation 111 of 1S72, s. 0, as amcndM 
by s. 24 of Regulation V of 1S93, construction 
of. as to amount of interest recos^blv on bond- 
interest previoustg paid by debtor whether to be 
taken into account in making decree. On 27th 
July 1885 A sim]ilo mortguge-bond for R34,000 
providing for inti^rcst ut 18 |mt cent piT annum 
and on default in payment com|iound interest 
at tho same rate was executed by a debtor, now 
reprommted by tho n^spondenta in favour of ono 
of a firm of moncy-lendcMw, the transaction btung 
admittedly governed by s. fi of the Sonthal Per- 
gunnahs Settlement Regulation lit of 1872, as 
amended by Ri>gulation V of 1803. On 27th Octo- 
ber 1890, intemt to the amount of R23,403-16-0 
had at various times btrn paid and that was 
all that was duo for interest up to that date. 
Nothing more was [laid until, on 17th August 1896, 
tho mortgagor being anxious to redeem the mortgage' 
tendennl to tbo mortgagee, in full discharge of 
tho bond, tho sum of R44, 500-0-0, a suoM 
fixed, as amounting togidher with tho interest 
already paid, to R08,000, which by a. 0 of 
Regulation 111 of 1872, as amended by s. 24 of 
Reflation V of 1803, was tho full amount (being 
double tho principal) which tho mortgagor con- 
sidered could be recovered from him on the bond 
On tendering that amount tho mortgagor demand* 
od tho return of the bond, but the mortgagi*e, 
though willing to givo a receipt for tho money, 
could not give him the bond, and tho mortgagor 
deposited tho money in Court under the pro* 
visions of s. 83 of tho Transfer of Property 
Act, that is, in full discharge of the bond Notkw 
of the deposit was pent to the morigagite, but the 
money was not wiihilrawn until 23rd September 
1890, when a Receiver appointifd in a partnemhip 
suit between tho members of tho mortgagee^ 
firm succeeded in withdrawing it by some moans 
not disclosed and without the provisions of the 
Transfer of Property Act, for such withdrawals 
being followed. On 7th Vcbruaiy 1900 the mort- 
gagee and his partner brought a suit on the bond 
for R33, 098-9, m which they credited tho amount 
ol RM, 690-0-6 as having bran paid in part satis- 
fhotion of the bond on tho day when it was drawn 
ou^ and ohaiged interest and compound inteieit 

18 B 
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at 12 per cent on the entire ram (R22, 859-6) 
shown to be duo on that date. The pleas in dofenoe 
wore a. 6 of the Regulation 111 of 1872 as limiting 
the amount of interest recoverable, and the deposit 
under s. 83 of the Transfer of Ftoperty Act as 
being a full disohargo of the bond. The High 
Gourt, affirming the decree of the Subordinate 
Judge, held on the construction of the Regulations 
that the plaintifis having received the principal 
and a sum for interest equal to the principal there 
was nothing more due and dismissed the suit 
Hdd by the Judicial Committee, that in the absence 
of anything to show that he hod any greater power 
or authority to withdraw the money than the 
^aintiffs themselves had the Receiver must bo 
taken to have withdrawn it subject to the condi- 
tions proscribed by s 83 of the Transfer of Property 
Aot» that is, in full dischai^of the bond. The 
plaintiffs were bound Iqr tlm acts of their agent 
and could not roly upon the Receiver’s default 
in omitting to peimm any of the necessary con- 
ditions, in order to escape from the consequences 
which would of necessity have followed the with- 
drawal if everything prescribed by the Act had 
been rightly done. Ram Guamdba Mabwabi v. 
Kbshobati Kvmabi (1009) 

I.L.B.80Gala84O 

i.84. 

8u Mobtoaob— 'RbDBMPTIOW— Rioht 07 
Rbobmptiob I. Ii. B. 90 Bom. 819 
80.W.N.168;916 
Miscbllanbous Casiw • 1. L. B. 97 Bom. 98 
8u Mobtoagb Rkdbmttion—- Modb ov 
RBDBMF nOB AN1I LiABILITT TO FORB- 

r GLOSUBB . LL.B.8 AU.6()9 


■. 86 . 


Fee Hnrou Law— Aubnation— Alibba- 

TION BY FaTKBB. 

I. L.& 97 Gala 794 

1.11. B.98Galo.617 
1.L.B.94A1L9U 

Fee Mobtoagb— 0ALB or Mobtoagbd 
PB orBBTY— RionTa ot Mobtoagbbs. 

I. li. B. 80 Galo. 689 
llG.W.ir.l078 

PuBOBAaBBS • 1. L, B. 93 AU. 467 

Rbdbmttion— Buiht 07 Bbdbnttion. 

6 G. W. B. 88 
LL.B.98AU.96 

Mobiqaubd Pbotbott. I. L. B. 94 All. 649 

Fes Paetibb— Pabtibs to Sititb— Mobt- 
oAoze^ Sum oonoBBimro. 

Fee PBAcnca • LL. & 89 Galo. 748 
Fee Rbb Judicata. 

1.11. B.81Gala:498 
Fee Salb nr EzBounow o7 Dbcbbd— 

JoniT P8oiBBTirL Za & 96 Aa 914 
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Parti€»~~Morlgage 


o/ morfpageee righia^uii by iiA-morigaifee for 
idt of the intereat of hit mortgagor, Uda, that in 
a suit by a sub-mortgagee to recover a debt secured 
by a mortgage of the &fendant*e rights as mort- 
gagee the defendant's mortgagor is not a neoess^ 
party. In such a suit the plaintiff cannot bring 
to f^e the mortgagee rights of the defendant. 
Oanga Praaad v. Chunni Lai, /. L. JL 18 AU, jfiJ, 
referred to. Ram Jatan Rai «. Ramhit Sinor 
(1005) .... I.L.B.97A11.611 

9. yon- joinder of 

necteaary partiee — Civil Procedure Qodo% 1882 e, 32, 
Even if the non-joinder as a party defendant of 
a person who ought, in view of s. 85 of the Transfer 
of ProjMrty Act, 1882, to have been made a party 
to a suit for salo on a mortgage is by itself a defect 
&tal to the suit, such defect is cured, if the Court 
acting under a 32 of tho Code of Civil Procedure 
adds such person as a defendant. Fait Charan 
V. Ahmed 8hah Khan, I, L, B. 17 AU, 48, referred 
to. 8dlig Bam v. Ear Charan Lai, 1, L, B, 12 
AIL 548, considered. Kuvdak v, Faqib 
Grand (1905) . . . I. Ii. B. 97 AU. 76 

Does not avAoriee 


Court to inlroduce unnecea&ary eomplioaiiona-^Mort- 
gagee noi compeMMe to distribute liability arn^ 
mortgaged propertieo—Contribution, right of, against 
properties not included in suit^MarshaUiny not 
compellable so as to prejudice mortgagee^Pomer of 
Court executing mortgage*decree. There is nothing 
in tho provisions of tho Transfer of Property 
Act to support the view that as between a mort- 
gagee and the holders of the equity of redemption 
the mortgagee is bound to disteibute his debt 
rateably upon the mortgaged properties. Tim* 
mappa v. Lakshmamma, /. L, B, 6 Mad, 385, 
referred to. Ho may, however, be compelled to 
do so when by his act ho has prejudicially affected 
the rights of the holders of the mperties to contri- 
bution among themselves. Wiore some only 
have been compelled to pay the whole debt, t^y 
are entitled to contribution from the other parties, 
who are liable, though tho properties in their 
hands have not been included in their suit Jagat 
NarainY. Qutub Husain,!, L,B.2AU, 807, followed. 
Chagandas v. Causing, I, L, B, 20 Bom, 615, 
foUowed. 8emlde: Where, however, the mort- 
gagor sells not merely the equity of redemption 
rat conveys a portion of the property itself free 
from any liabifity to contribute to tiie mortgage- 
debt, tbepnrbbaser may insist upon the mortgsgee 
proceeding in the first instance, against the m 
perty in the hands of the mortgegor. M a r s ha l - 
ung cannot be enforeed so as to compel 
gagee to proceed against a seonrily, 
bo insnfflment or in4y involve him In „ ^ 
to realise. Fltnl v. Homrd, [7585] 2 % 

5J, Bom Bhtm XBnf 

OftwiAr Okowikr,, J. £. R 9 <Ml 

OMv : Ik kieonprtwk to OMrt » 
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«imtiiig a mortgage-decree to exerciee its control 
u briqging the different items of iiroportv comprised 
in the decree to sale in a particular orwir to adjust 
the equities of tho parties before it* who are 
interested, Kbishna Ayyab v. Mutbokubiaha- 
oawmxyaPiixai(1005) , 1. 1.. B. 88 Mad. 817 

4— Parties to svif* 

— for tareehsurer^Exemption of part of the 
mertgaged^ propertg — Persona interested only in 
tM T^ion exempied not ntccssary parties. If 
a~plaintiff (mor^ageo), suing on tho basis of his 
mortgage for either sale or foreclosure, thinks 
fit to exempt from his suit some portion of tho 
mortgaged property and to sell or to foreclose 
the mor^ge in respect of tho rornaindor, there is 
nothing in law to prevent his doing so. If sudi 
a plaintiff exempts a portion of the mortgaged 
projwty from his suit no is not obliged to make 
parties to the suit the persons intcrcsteil in tho 
portion of tho property so exempted. Chandika 
Singh V. Pokhar Singh. L L. R. 2 AU. 006, dis- 
tinguished. Sheo Prasad v. Bihari Lai 1. L. R. 
25 AU. 79; Jai Oobind v. Jnsram, AU. Weekly 
Notes, {1698) 120, and Nazir Hustlin ' v. Nihal 
Chand, AU. Weddy Noks, (1905) 156, referred 
ta Shbo Tahal Ojra v. Sheodan Rai (1905) 

I. L. B. 88 AH 174 

5. Mortgagee holding 

hoo mortgages on same property and who has 
sued on (he first mortgage and sold the property 
witho^ meniioning the second mortgage, cannot sue 
on his second, mortgage. A mortgagee who is mode 
a defendant under s. 85 of Transfer of Property 
Act and who omits to set up a mortgage is 
barred from suing on such mortgage when in 
consequence of his omission tho {iroperty is onlcrod 
to be sold free from tho mortgage which h^ not 
boon pleaded. Sri Chpal v. Pirthi Singh, I. L. R. 

24 AU, 429, referred to. A party holding two 
mortgages on tho same property and suing on tho 
first mortgage alone, is in. respect of the second 
mortgage a party to the suit unditr a 86 of 
the Transfer of Property Act ; and if he omits 
to mention his second mortgage and the pro- 
perty is ordered to bo sold free of such mort- 
8*8^ he cannot afterwards sue to enforce his 
eetxmd mortgage against such property. Sundar 
Stngh y. Meiu, 1. L. R. 20 A\L 322, dissented 
from. Lorasamiy v. Venhataseaha Aiyar, I. L. R. 

25 Mad. 108, followed. Nattp Kbishitama 
C teiBUB V. AmrANOABA Ghabiab (1007) 

I.li.B.80 Mad. 868 

8 . Mortgage^uit 

for sols oa a mortgago—Pariies. Whether or not 
a 86 of the Transfer of Ptoperty Act, 1882, refers 
solely to persons interested in the equity of 
ndomption, it is not essential to join as a party 
daCsnaiuit In a salt for sale on a mortgage a person 
whose interest in the mortgaged prof^y, if it 
oBista wonld be antemistio to the claims 
•I both mortgsgor and mortgagee. Jaggeswar 


TS^MSFBB of FBOPBBTY AOT (IV 
1888)-Hioaid. 
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DaU y. Bhuban Mduin Mitra, /. L. R. 33 Gale. 
425, leforrodtob Kuaibati v. Banni Bboam 
(1008) . . I. li. B. 80 All. 840 

“f* - - Mortgagee releasing 

part of mortgagol properly cannot enforce entire 
claim against the other properties — B. 85 of the 
Tmnsfer of Property Act dors not necessitate the 
dismissal of a suit, where no relief is claimed against 
persons not joined as parties. A inurlgagco can- 
not rolooBO of post olHco mortgaged land and then 
fatok to enfonte his ontiro claim upon another 
portion in which third parties have become in- 
Uiics^l as assignees of the offiiity of redemption." 

A suit is not liablo to be dismissed under s. 86 of 
tho Transfer of Property Act for non-joindor 
of persons inti?n‘»t(‘d in portions of the mortgaged 
property, when no relief is clairiiud against thorn. 
Iho plaintiffs ought, in such cabins, to liu allowocl 
to recover what is due to them not exceeding 
tho amount ratoably due on the propiTty they 
proceed against. Ponyusami Mudaliar v. Srini- 
vasa Naikan (1908) . I. L. B. 31 Mad. 888 

Si Mortgage ssif— 

Parlies — Omission to join aU the heirs of a pur- 
chaser of mortgaged property within 
Limitation — Notice — A pporUonmrni of debt. Where 
three days before tho f^riod of liriiitation would 
expire a mortgagee instituted a suit on his mort- 
gage making the original mortgagors and ono out 
of several heirs of a piinthascr of tho mortgagod 
pro|K‘.rtieB defendants and the laller in his written 
statement filiKl after the [MyrirNl of liinitaUoii 
had expired objected that the suit was not 
maintainable by reason of the other heirs of . 
the purehaser not having been iiiodn |)ariies ^ 
Held, that tho suit could not lie disinisHcd on , 
tho ground - of defect of iNirlies, unless it waa 
found that tho plaintiff was aware at tlm 
the date of the suit of the int4*rest of thoso persons 
in the mortgagod property. Held, further, that tho 
proper procedure was to oild thoso heirs os parties, 
and if it appeared that at the date of tho suit tho 
plaintiff was not aware of their interest in the 
property, to ascertain what proportion of tho debt 
was duo by tho heir, w)io hod been mode a party in 
time and to pass a decree against his share for tho 
amountb llari Kissen v. Veliat Jlosaein, 7 C. W. N. 
723 ; 8. c. /. L. R. 30 Oak. 755 ; and Ohulam Kadir 
V. Mustakin Khan, I, L. B. 18 AU. 199, referred 
to. Basiruddin Biswas v. Dkbbndha Nath 
Biswas (1908) . iaC.W.N.911 

9. — - Mortgage^uit 

for sak on a mortgage — Parties. In a suit for sole 
on a mortgage tho onlinary rule is that a plaintiff 
mortgagee cannot bo allowed so to frame his 
suit oa to draw into contrciversy the title of a 
third party who is in no way connected with 
the mortgami and who has set up a title para- 
mount to mat of the mortgagor apd mortgagee. 
Jageowaar Dutt v. Bhuban Mohan Mitra, 1. L. R. 

83 Oak. 425f Mon MMni OhoH y. ParvaU Noth 

i8i a 
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OhoBh, /• L. R. 32 OiOe. 746, and Kairaii Lai v. 
BoMoi Be^m, AU. WeMy NoUs, {1908) 100, refer- 
red to. Jon Prasad v. Aziz Khan (1008). 

Z.II.B.81AU.U 

IOl BB. 8B« BB^Moftgage deeru 

need not reBarye righto admitted by all partieo^ 
Deerumuotbeconotruodwith referonct to peadings. 
Thme is nothing in the provifdonB of the Transfer 
of Ftoporty Act, which requiros that a decree in 
a mortage suit should in tornui roHorvo rights 
admitM by all the parties and order the sale 
to bo Bubjeot to them and s. 08 of the Act docs not 
militate against this view. Quare : Whether s. 85 
of Hie Act requires such persons, whoso rights 
are admitted, to be made partica Where the decree 
omits to reserve such rights, it ought to be 
oonstruod with reference to the admissions con- 
tained in the pleadings or made in the courso 
of the case and ought not to bo so construed as 
to grant a larger measure of relief than is prayed 
for or to negative rights admitted by all parties. 
Sbinitasa Rao Sahib v. Yamunabhai Ammall 
(1005) .... I. li. B. 20 Mad. B4 


— b.86. 

Seo oodom s. 2. 

LL,M12 0alo. 486; 506; 688 
I. L. B. 11 Calo. 682 
I.L.B,6A1L 262 
I. L. B. 14 Calo. 600 


Beo Dicreb—Constbuctiov or Decbbbs 
— Mobtqaoh . li L. B. 20 Calo. 270 
Bee IiTTEBEBT-— Omission to Stifulath 
bob, OB Stipulated Time has Exfibed. 
Bee LiHiTAnoN Act, 1877, Sch. II, Art. 
135 ... LL.B.120alo.614 

Bee Limitation Act, 1877, Sen. II, 
Abts. 178 AND 179. 

I.II.B.24AU.642 
Bee Penalty . L li. B. 81 Calo. 188. 

Bee Sale in Execution of Decree — 
Setting aside Sale— Ibbegulakity. 

L Ii. B. 18 Cak. 846 


L- Power of Court to 

fuake preliminary decree abedvte when appeal io 
fending^ Pendancy of an appeal against a prelimi- 
Baiy decree made under a 86 of the Transfer of 
P)rop5riy Act does not prevent the Court which 
passed the decree from making it absolute. 
MADAN MOHUN MiTTEB V. Ram HuBI SaHIF 

IC.W.B’.IOT 


2 . — -‘^Mortgage-^Foredo' 

Mfe— Prior andpuioneineumbraneer^Tranofer of 
Property Act {IV of 1882), oa. 74, 83, 86-^Deeree 
obtained hy prior mortgagee againd^mortgagor^Pay- 
flMnf by paiene mortgageo^Puiene mortgagee, righto 
OMvOd Iry^lf enforeibk ia exeeuiion^ivil Pro- 
eeSSin Code lAd XIV of 1882), «. 244--^iparate 
•nil «4ea heo^Form of feredoeure doBree^Ptopef 


form. A decree obtained by a prior mortgageo 
direeted foreeloBure in the event of the decretal 
amount not being paid into Court by the mortgagor 
within a speciiM time. The amount was paid 
by^ a puisne mortgagee, who was a party in the 
suit and was taken out by the decree-holder: 
hdd, that under a 74 of the Transfer of ^perty 
Act the puisne mortgagee acquired all the righta 
and powers of the prior mortgagee as such, but 
the rights so acquired were not such as could bo 
worked out in execution of the decree made in 
favour of the prior mortgagee, that decree having 
been discharged by the payment. A serarate- 
suit to enforce those rights was not therefore barred 
by a 244 of the Civil Procedure Code. The 
existence of a decree cannot, by the operation of 
a 244 of the CHvil Procedure Code, bar a fresh 
suit between the parties in respect of righta which 
cannot be worked out without additions to the 
decree which the Court of execution has no power 
to make. The form of order given in s. 86 of the 
Transfer of Property Act contemplates a suit 
between one mortgagee and the mortgagorB only 
and should be treatra as a common form not to 
be literally followed in every suit for foreclosure* 
but to be adapted to the particular circumstancea 
of each case. For the purpose of making decree 
in which the rights of puisne incumbrancers to 
redeem would bo rroognised and provision made 
for the event of their being exercised, a form similar 
to that which obtains in the Chancciy Division of 
the High Court in England might be found ap> 
propriate. Gopi Nabain Khanna v Babu Banst- 
dhab (1005) • . 9 O. W. BF. 677 

B.aL.B.82I. A. 128 


8. BB. 86, Bl’~-4)rder dbardute for 

foredoaure without notice to defendant in foredoaure 
euU-^Apgdieation to aet order aoide, A plaintiff 
in a foreclosure suit obtained a decree n>r fore- 


closure under s. 86 of the Transfer of Property 
Act, and, the time limited for redemption by the 
defendant having expired without being extended, 
the plaintiff obtainra, under s. 87, Imt without 
notice to the defendant, an order absolute debsrriiig 
the defendant from redeeming, and also for de- 
livery of possession of the mortgaged property. 
On the contention being raised, on appeal, that 
the order was null and void for want of notice 


to the defendant : — Hdd, that the view of the ' 
majority of the Court in IfoBiibaiTiifiadtt Betti 
V. lAngamnrty Panlnht, I. L. R. 26 Mad. 244, 
which related to proceedingB under s. 89, was 
applicable to proceeainga under a. 87 and that subh 
prooeedings are proceedingB in execution of the 
decree pused under a 86. In the present case, 
the application had been made within one year 
of the date of the decree, and, in oonsequenoe, 
un^r a 248 of the Code of Pjrocedure, no 
notice was necessary to the d e fe n da nt Narayam 
Roddi ▼. Popayya, I. L. R. .22 Mad 133, prcK 
ceeds upon the view that the 
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•apply for an execution of the time for redemp- 
tion only if and when the plaintiff applies for 
an order absolute under the second ^ragraph 
•of a 87 — a view which has been dissented from, 
by the Full Bench in Vedapuratti v. VtiUabha 
Yaliya Bajah, /. L. It. 25 .Mad. 300. Pandit 
Frabuu V. JUJX l^BO (1003) 

LL.B.S7Had.40 

A Morlgag^Suit 

Jof fofcdomre — Appeal^Ap^ieation fvr order 
ahMinit for foreeUMure — Limitation — Execution of 
decree— Limitation Act {XV of ]S77)t Sdi. //, .4rf. 
J73. The plaintiff sued for foreclosure of a mort- 
gage which purported to comprise five villages. 
On the 10th of Juno 1800 ho obtained a <lccree, 
but it was in respect of three villages only. As 
to these the decree provided for forocloaiiro in 
default of payment by the diJendants of a sum 
of R39, 684-0-8 on or before the 10th of December 
1890. The plaintiff did not ask for an order 
absolute for foreclosure in respect of this decree, 
but appealed against the dismissal of his suit 
as reganls the two remaining villages. This 
appeal was dismissed on the 4th of August 1002. 
Mo part of the mortgage-money was paid ; and on 
the 16th of September 1003, the decree-holder 
appealed under a 87 of the Transfer of Property 
Act* 18^, for an order absolute for foreclosure. 
Held, that the decree-holder's application was 
not barred by limitation, 'ilio nature of pro- 
ceedings for foreclosure is such that a mortgage 
must be forclosed as a whole or not at all. Tho 
decree-holder in this cose could not have applied 
for on order absolute for foreclosure on the decree 
of the 19th of Juno 1899, without giving up his 
appeal from that decree. Raham Ilahi Khan v. 
Ohaaita, 1. L. B. 20 AU. 375, and Poreah Nath 
Mofumdar ▼. Bamjodu Mojumdar, /. L. B. 10 Calc. 
246, referred to. Oudh Behari Lai v. Nageahar 
Ltd, 1. L. B. 13 AU. 273, discussed and doubted. 
Mid Chand v. Mulela Pal, AU. Weddy Ndu, (1396) 
100, and MiMbir Praaad y. 8ikd Singh, 
1. L. B. 19 AU. 620, referred ta Sham Svndar 
ft Muhammad Ixtibham Ali (1906) 

LL.B.27A11.601 

B, Fonclowre auU— 

Coats if may be fteomsd from mortgagor peraonatty. 
A mortgagee who has obtained an order absolute 
tor foroeloBure may proceed against the mortgagor 
personally for the costs of the suit Batneaaur 
Sein y. Jusoda, L L.B. 14 Calc. 135, followed. 
Bai Kumar Singh y, Sheo Narain Sahu, 12 O. W. 
N. 364: B. c. I. L. B. 36 Cede. 431, distin- 
guldied. Shaitab Khan o. Sattanunda Das 
Gura (1908) 18 O. W. V. 742 

B 0 . 860 ad 88 . 

Sh Dicbbi • I. Ii. B. 84 Gale. 187 
LL.B.86O0le.221 

Am INTBBIBT . /I.X<.&88A1L822 
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^ Conatruetion of deeres 

—Decree for aale cm a mortgage — Intrreat after dots 
fixed by decree for payment of the. mortgagfmoncy 
— Pottvr of Court to altmo intercat. In a decree 
under s. 88 of the Transfer of PropiTty Act (IV 
of 1822) for sale of mortgagi^il propcTty, tho 
Court has power to allow interest beyond tho date 
tixcil by tho decree for |iayment of tho niortgago- 
monc>y. Interest may be awardcnl up to the re- 
alisation of tho money. Malmraja of liharatpur 
V. Bani Kanno Dei, L. B. 2S I. A. 36 ; 1. L. B. 
23 AU. 13, followed. Balwant Sinoii v. AmoTjAX 
Ram (1006) 1. L. B, 28 AU. 228 

BB. 86, 88»89. 

Sve MuiiTOAGB • L L. B, 81 Galo. 868 

Sale of mortgaged pro* 

perty’-Exccution of dceree^Bight to retUemr— 
Order ahadute for aale— Stoppage of atde by payment 
of luartytige-tleht^ivil Procedure Code. (Act XIV 
of 1332), H. 291 — High Court Circular Order No, 13 
of 27th April, 1392. Tho concluding words of s. 89 
of the Transfer of Pro|N)rty Act, wir., “there- 
upon the didendant's right to n^diMtm and tho 
security shall both be oxtinguiMhed,*' relate to tho 
actual sale and distribution of the pnMxtcds and 
not merely to the passing of the onbT absolute 
for sale. A mortgagor judgment-debtor is on- 
tit leil to stop tho salf) of the mortgagcil property 
in execution of a mortgago-diM'iXH) by payment of 
tho debt bedom the salo actually iakits place, 
although an order absolute fi>r salo may havo 
already biwn paHscsl. MaUikarjnmoln Se.Hi y. 
Lingnmurti Pantulu, I.L.R. 25 Mad. 244 ; Kriahnnfi 
y. Mahadev Vinayak, I. h. R. 25 Horn. 104 f 
Baja Bam Singhji v. Chuni ImI, I. Jj. B. 19 AU, 
205, and Shyam Kiahan v. Sumlar Koer, 1. L. 12, 
31 Cflfc. 373, followed. Jogendra Nath Mukerjsn 
y. 3/riAaiM Abraham, 6 C. W. N. 769, nml PoppU 
y. Sifiveattir, L. R. 22 Ch. D. 98, nderred to. Bibijam 
Bibi it. Sachi Bbwah (1904) 

I. la B. 81 Oalo. 868 

B. 87. 

See Affeal— Dbcrbbs. 

I. Ii. B. 12 Aa 61 
LI«.B.14Aaff20 
See Dbcrxb— C oNBTiirirrTOK of Dbcbbes 
— Mortoaob I. L. B. 20 Galo. 270 

I.I«.B,26Calo.811 
Aes Limitation Act, 1877, Son. II, Art. 

147 . . . . LlaB.16Mad.e4 
See Limitation Act, 1877, Sen. 1I» 
Arts. 178 and 179. 

LIaa86Aa648 
See Limitation Act, 1877— Art. 179— 
Period from which Limitation runs 
—Decries for sale. 

LL.B.20AU.867 
See Mortoaob— RxDNMPnoH—RiaRT OF 
Rbdbmftion • I. L, B. W AIL 281 
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OT 1888)— eoNbr. 

■. 87— eoNcU. 

Fobkglobub>— Right ot FoBBCLostnue. 

6 O. W. Xr. 664 

Dbhaitd ahd Nonoi of Foreclo- 
Buia . I.I..S.a90a]o.e44 

Ridehptiok— Right of Ridimf- 
noH • L Iju 16 Oalo. 246 

I, L.B.20A11.868;446 
LL.B.lOHad.40 
l.Ii.B.19All,180 
1. LB. 82 Mad. 188 
I. L. B. 27 Calo. 706 

See Saxjb in Execution or Decree- 
Sitting Aside Sale — iBREOufiAAiTy. 

I. Ii. B. 18 Galo. 846 

BB, 67t SO^Forecheure^ak—Noiiee 

to mortgoffee— Order absolute lor sale. Whero an 
Older absolute has been made under a 87 or a 89 
of the Transfer of Property Act without notice 
to the mortgagor, the Court has an inherent power 
to deal with an application to sot aside the order 
made ex farie and can set it aside upon a proper 
case being substantiated. Terapada Qbosa ▼. 
Kamini Dassi^ /. L. R. 29 Calc, 644, dissented 
from. Tasuman v. Habihar Mabto (1006). 

XL.B.82Galo.868 
a.o.0G. W.M.Sl 

8.68. 

8U CERTinCATB Of ADMINISTRATION — 

Right to sue or execute Decree 

WITHOUT CeRTIFICATI. 

1. L. B. 16 Aa 268 
See Decree— Construction of Decree 
— General Cases 

LL.B.20A11.887 

See Decbei— Construction of Deobee 
« —Mortgage . 1. L. a 20 Mad. 78 

I.L.B.26Galo.811 
6G.W.N.187 
See Execution of Decbei— Applica- 
tion fob Execution and Powers of 
Court . L L B. 26 AU. 641 
Su Hindu Law— Alienation- Aliena- 
tion by Father L Ii. B. 16 AIL 76 

See Intebist— Miscellaneous Cases— 
Mortgage 6 G. W. M. 760 

r See Interest— Omission to Stifulali 
FOB. OB Stipulated Timi has Ex- 
riBBD— G ontbaoxs. 

See Ldhtahon Act. 1877. Sch. II. 
Art. 170— Step in aid of Execution 
—Suns AND OTHER PboCIEDINOS BY 
Decbbi-holdib. 

LIi.B.24Mad.686 

Su Ln Pendens . L L B. 28 AIL 881 

Su Mobtoagi— Sale of Mortgaged 
Fbopbbty — Right OF Mobtoagies. | 
I,Zi.B.18AU.81 I 
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or 1882)-«mld. 

8.68— coaM. 

Su Sale in Execution of Decree- 
Setting ASIDE SALE— General Cases. 

LIi.B.22Mad.280 

Su Sale nr Execution of Decbei 

—Setting aside Balk — Ibbegu- 
labity L Zii B. 28 Galo. 682 

1. : — — Morlgage~--Sale 

of mortgaged property tn exeeuiicn of a empU 
moasF^cfseree-^ii&M^itefU sale of same property m 
exeertioB of a deeru on the mortgage^Rigbts of 
the two auetion-purehasers inter se. Certain pro- 
perty subject to a mortgage was sold by auction 
in execution of a simple money decree, and the 
puichasezB were put into posBCBBTon. Subsequently 
the mortgagee Nwught a suit for sale on his mort- 
gage and the property was again sold, and was 
purchased by a third party. To these proceeding 
the previous auction-purchasers were not made 
parties. Held, on a suit by the purchaser at the 
sale held in virtue of the mortgago-dccice asking 
for payment of the amount duo under the mort* 
gage or in default for possession of the mortgaged 
property, that the defendants must be allowod 
to redeem upon payment of what was found due 
upon the mortgage at the time the mortgage- 
decree was passed ; but if they did not pay within 
the time fixed by the decree, then the plaintiff 
was entitled to a decree for foreclosure of the- 
defendants* rights and possession of the property. 
Ooverdhana Dou v. Veeraaami Cheiti, 1, L, B. 26 
Mad, 637, rofoned to. Hargu Lai Singh v. Oohind' 
Bai, /. L. B, 10 AIL 641, and Madan Led v. Ehagwan 
Das, /. L, R, 21 Att. 236, referred to. Ram Prasad 
V. Bhekabi Das (1904) • I. L. B. 26 AIL 404 

2. Execution ol deeru 

— Cfvil Procedure Code, s. 231--Certificate of satis- 
faction of deeru filed by one of two joint decree- 
holders — Applieation by the other for an order 
absolute for sale. One of two joint holders of a 
decree under s. 88 .of the Transfer of Property- 
Act cannot alone certify satisfaction of the whole 
decree so as, to bind the other decree-holder 
though he may certify satisfaction in respect of 
his own interest therein. Hence, where one of 
such decree-holders purported to certify satis- 
faction of the whole decree, it was hdd that the- 
other decree-holder, who had refused to recognise 
the certificate, was entitled to obtain an order' 
absolute for sale of the mortgaged property in 
respoot of one-half of the mortgiige-debt Bibi mi- 
hun y. Bafeah, 4 0,L.B, 70, followed. Tamman 
Singh v, Lachhmin Kunwabi (1904) 

I.LB.26A]L81ff 

8. Deeru for ssle— 

Mortgagor can pay decretal amoani at any UmO' 
after deeru and before adh emaijMed--~BiiffA Or 
make each paymenl nod lad ed the expiry of the 
period ftst ft sE— A. 244 of the CM Froeednre Cade 
— GmiH exeenhing map pat marigagor ao psffoff 
in poauaaum mSkr a 244 elf The CM PricAxe 
Oodx-^Interutf fife of, to he aOewei to mertgagea 
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A decree for aale under e. 88 of the Transfer of 
Properly Act in a final decree; and all sub- 
sequent procoedingB aro procccdinfi;s in execution 
of that deoree aM tho provisions of the Code 
of Civil Procedure apply to them so far as they 
are applicable. In the absence of anything to 
the oontraiy in the decree tho judgment-debtor 
is entitled to stop execution by payment of tho 
debt at any time after tho decree is passed, and 
before the sale in execution is complete; and 
it is not finally complete, until he has had an 
opportunity of obtaining its rescission under 
a 310 (A) of tho Code. MalHhafjvwttlu SHti v. 
Lingamurii PatUulu^ /. L. R, 25 Mad. 244 ^ followed. 
Bibijan Btbi v. Saehi Bewah, /. L. R, 31 Cnlc. 863^ 
followed. The provision in a decree for sale at the 
suit of a mortgagee for delivery of possession in 
the event of payment within time nt'cd not, to 
that extent, Iw necessarily considered as a 
decree or order in favour of tho mortgagor with 
all the incidents of a decree for redemption 
in a suit brought by tho mortgagor himself. 
The provision may well bo regard^ as laying 
down tho conditions on which tho mortgagee 
is to receive payment. Even if reganli^ as a 
decree in favour of the defendant mortgagor, a 
decree forced on him by the mortgagee. It is 
not easy to see why tho mortgagee by forrdng 
this decree on tho mortgagor should bo enabled 
to convert his decree for sale into one for fore- 
closure. The mortgagor as decree-holder may 
waive the benefit of the decree thus forced on 
him; his right as Judgment-debtor to pay the 
debt into the execution Court and have satis- 
faction entered up will remain unaffected. Fa- 
Ikdiha Vtdia Rajah v. VedvjntraUi, 1. L. R. 19 
Mad. 40^ considered. Tho rule of law laid down 
that a mortgagor, who has obtained a decree 
for redemption, cannot apply for execution of 
tho decree after expiry of the time limited, must 
be confined to a decree for redemption passed 
at the suit of tho mortgagor. The right of the 
mortgagor to possession on payment of tho de- 
cretal amount raises a question rolating to the 
satisfaction of the decree within the meaning 
of a 244 of tile CJode, and must be determined by 
the Court executing the decree. Ho is not bound 
to bring a separate suit for posseraon. The deed 
of UBufruotuBiy mortgage on which the suit was 
brought provided for immption in tho month 
of May. The decree contained no restrictions 
as to tho date of payment and tho mortgagor 
paid the money into Ciourt in November and ousted 
the mor^agee. In determining tho amount to 
which the mortgagee was entitled as interest 
HeU, that the original contract to taka the usu- 
fruct in lieu of interest waa determined when the 
mortgagee sued fbr and obtidned a decree for sale 
and that the mortgagee was not entitled to the 
melwaram for the lAm year, but might, in the 
agreement of the parties, be ^ven a proportionate 
anare for the six months after May. The parties 
not agreeing^ the Court on further consideration 
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awarded interest at tho Court rate of 0 per oent. 
after tho period fixed for n*domption. 
Adipubanam Fillai V. Gofalasami Mudali (1907) 

1.11, B.81Mad.854 

4 . Tratufer of Pro- 

perty Ati (IV of 1882), ss. 52, 88, 89— Us 
applicability of, to mortgage suit heard er /.-arte — 
“ ConiauSious suit ** — Mortgage decree nisi, mart- 
gagor selling the mortgaged property after, but be- 
fore decree absolute— IRfty of the purchaser to apply 
to be made pirty — Subsequent purchaser in execu- 
tion of the moftgage-decree — Priority, A>'heni 

after tho paiwing of an ex parte, proliiiiimiry mort- 
gage doc'riM) under s. 88 of the 'PraiisfiT of iSNqN'rty 
Act hut before that dec^rce was mndn iilwoliiti^ 
under s. 80 tho mortgagor sold his intercMt 
In tho pro|K*rly : — Held, that aftiT the piisHing of 
the dci‘n*e under a 88, all that thi* inorlgsgnr 
could convey was his equity of n'demption as 
bound by that clecn^o and therefoiit all that the 
purcham^rH got by the hsIo was that equity of re- 
demption which could not entitle tlieni to pre- 
vent tho sale of the mortgaged propiTly in exe- 
cution of tho mortgAgi>-ilet‘n‘n without red«H‘ming 
the mortgagi\ That it was not inciimheiit upon 
tho mortgageo decn^o-hfddfT to make the pur- 
chasers parties to tho proceedingM even if the deeive* 
holder was aware of tho sale. Ihit it was the duty 
of the piirt^haNers to apply to lio mndo parties 
to the proceedings and, in those pnK'eedings, to 
claim under their jairchaRo tho right to n-deem tho 
mortgage. That not having donn so their pur- 
chase did not confer on them any right in tho 
mortgaged projMTties as against the mortgageo 
decree-holder who subsequently piin'haseil tho 
properties in execution of the inortgnge-decrne. 
Semble : Tho doctrine of lis pendens applies to ex 
parte decrees and in mortgage suits. Ilnojo 
Kishoreb Bashnavi V. Meajan Biswas (1909) m 

18 0.W.M.1188 

BB. 88 and 89. 

See Civil Procxdukk Code, 1882, a. 244— 
Questions in Execution ov decree. 

I.I«.R.18 0alo.l89 
I. L. B. 86 Oalo. 188 

Sex Civil Procedure Code, 1882, s. 267A 

I. L. B. 19 AIL 186 

See Execution of Becrxs — ^Proceed - 
iNOS IN Execution. 

L L. B. 13 All. 878 

See Limitation Act, 1877, Sen. II, Art. 
170— Period from which Limitation 

]lUir8-.PECRRBS FOR 8 aIB. 

1 . L. B. 19 All. 680 
Lit. B. 80 A1L808;867 

See Sale in Execution of Dxgbii— 
Morioaoeo Fropibtt. 

1.L.B.18A1L81 

1.1 1 . B.IOAIL 8 OB 

I. la B. 80 AIL 854 
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L Applieatien /or 

order for decree abedlitie-~Appeal^ivil Procedure 
Co^ {Act XIV 0 / 2882), m. 244, 648--8aU of 
mortgaged property in execution of mortgaged de- 
ereo^Procuding in execution. An appeal lies 
from an order naned upon an application made 
under a 80 of tne Tranrfer of Prop^y Aot. Per 
Sib Abnold Whitb, O.J., and Moobi, J.-— Such 
an order is not an order made in a proceeding in 
•zecutioni and ie not appealable as such. It, how- 
ever, has the effect of a final decree, and an appeal 
lies therefrom under a fi40 of the Code of Civil 
Procedura Per Davies, Bbnsoe and Bhashyam 
Atyahoab, JJ. — An application made under a 80 
of the Itensfcr of Property Act le, in effect, an 
application for execution of the decree passed 
under a 88, and an order made thereon is appealable 
under a 244 of the Code of Civil Procedure. Afu- 
dhia Perehad v. Baldeo Singh, 1. L. R. 21 Cade. 
818, and Tara Proead Rag v. BAohodch Rag, I. L. 
R 22 Calc. 931, discusBcd. Mallikabjunadu 
S xTn V. Linoauubti Pavtulu ( 1002) 

LIi.B.S61Cad.5M4 

8. Mortgage — Decree 

for eaU on a mortgage — Prior and euhaequeni mart- 
gageee—Righia of purehaeere of the mortgaged pro- 
perty, mho have paid of prior ineunibrarteee. Where 
a subsequent mortgagee is seeking to bring to sale 
the property mor^aged to him, and there are 
parties, defendants to the suit, who have pur- 
chased the property and paid off prior mortgages, 
the plaintiff is not entitled to an order absolute for 
sale, unless he pays, not merely the amount which 
such defendants paid in respect of the prior mort- 
gages, but the full amount due on such mortgagea 
But where such defendants had obtained posses- 
sion of the mortgaged property, it was held that, 
#having the usufruct^ they were not entitled to in- 
terest after the date of such possession. Dtp 
Narain Singh v. Hira Singh, 1. L. R. 19 All 327, 
and Ddhi and London Bank Ld. v. J^ikari Dae, 
LL.R.24 AU. 186, followed. Sbi Ram v. Kesbi 
Hal (1904) . L li. & 80 AIL 186 

8L Civil Procedure 

Code, e. 236-— Execution of decree— Limitation Act 
{XV of 1877), Sch. //„ Arts. 178 and 179. Held, 
that an application, framed as an application under 
a W of the Code of Civil Ihrooodure, for execu- 
tion of a decree under a 88 of the lYansfer of Pro- 
perly Act, being in substance, though not in form, 
an application lor an order absoutte under a 89 
of the Act, Is an application for execution made 
In aecoidanoe with bw, and as such will give a 
fndk starting point for limitation. Oudh Behari 
Ldv. NageSar LalL L. R., 13 AU. 278 ; Chnnni 
Lai V. Hamam Does, 1. L. R. 20 AIL 302 ; Ahmad 
AU V. Naxifan, L L R. 24 AU., 642, and Udil 
Narain v. Jagannaih, 1 AU. L J. 16, referred ta 
Baldbd PBiatD a Ibv Haidab ( 1908) 

1.ZI.&87A1L086 
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4. Execution if decree 

—Decru for sale on a mortgage— CivU Procedure 
Code, s. 248—Decru made abscluie without notice 
being served under s. 248—Validita of decree. So 
long as an order under a 89 mafang absolute a 
demo for sale under a 88 of the Transfer of Pro- 
perty Act, 1882, Bubists, it is enforceable, and Its 
(mration cannot be impugned. If for anv reason 
the order under a 89 is defective, the remedy of the 
Judgment-debtor is to got it set aside in accordance 
with law, but, until it is set aside, the decree, which 
it makes absolute, is capable of enforcement, and 
its validity cannot bo questioned in execution pro- 
eeedinga Oudh Behari Ltd v. Nageshar Ld, 1. L. 

R 13 AU. 278, Imam-un-nissa Bibi v. Liahai 
Husain, 1. L. R 3 AU. 424, and Sahdeo Pandeg 
V. Ohasiram Qgawal, 1. L. R. 21 Calc. 19, dis- 
tinguished. Quoare; Whether non-compliance with 
the provifdons of a 248 of the Code of Civil Proce^ 
dure is anything more than a mere irregularity ? 
Tasadduk Raed Khan v. Ahmad Husain, 1. L. R 
21 Calc., 66, referred to. Ram Jas v. Shxo Pba- 
BAD (1906) 1. L. B. 88 AIL 198 

6. CivU Procedure 

Code {Act XIV of 18S2), s. 268 — Execution of 
decree— AUeged payment out of Court not eertifed * 
Applications for an order abrolutc for sale under 
a 89 of the Transfer of Proiiorty Aot (IV of 1882), 
are applications for the execution of the decree 
under a 88 of the Act Oudh Behari Lot v. Nage- 
shar Tjd, 1. L. R. 13 AU. 278, and Mdlikarjunadu 
Setti V. Lingamurti Pantulu^ 1. L. R., 26 Mad., 244, 
referred to. To such applications a 268 of the 
Code of Civil FTooedure is applicable and bars the 
recognition of payments mtHc out of Court In 
pursuance of the decree, unless such payments 
arc certified to the Court in the manner prescribed 
by the section. Vaidinadasamg Agyar v. Sama- 
sundram PiOai, 1. L. R. 28 Mad. 473, followed. 
MuUiktrjuna Sastri T. Narasimha Rao, 1. L. R. 

24 Mad. 412, and Hatem AU Khundkar v. 
Abdul Ghafur Khan, 8 C. W. N. 102, dissented 
from. Haeim Bikoh v. Ram Sieoh (1908) 

IL.R80A1L9A8 

bb. 88,80«90. 

8u Execution of Dbobxb— itoDS 
Of Execution— Mobtqaob. 

L Decree for sale— Sale partly 

in India and partlg in England— Limitation— 
Limitation Act {XV of 1877), Sdr. 11, Art. 
178. A mortgam obtained a decree under 
a 88 of the %ansler of Properly Act for 
sale oi all the property Included In the mortgage 
and in pursuance oi the decree eome of the mort* 
gaged pro pe r ty was sold in India, and, at the re* 
queet of the mortgagor, to enable a better price 
to be obtained, eome of It wae enbeequent|y edd 
in England. The mortgxMa then applied for a 
decree under a 90. fwT that the eala which 
took place In England must be tssated as a nia 
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had in connection with the decree paaaed in thii 
country, and that tho dofondanta appellantc could 
not be heard to say that tho property ordered to 
bo cold was not exhausted by prooeedinga under 
.8. 89 and that a decree could be paaara under 
-a. 00. Muhammad AlAar v. Munahi Bam, AIL 
Weekly Nolee (1899) 208 and Badri Dae v. Inayat 
Kkaa, L A F. 22 AU. 404, referred to. Udd, 
further, that limitatiun must bo held to run from 
tho date of tho sale in England. (lAJAimAR Lal v, 
Aluaucb Bank or Simla I. Ia B. 88 All. 860 

2, Pereomd liability 

of mortgagor, if adjudicated in euit, not to he 
treated ae a nuUity. S. 00 of tho I'rantifer 
of Property Act read with sa. 88 and 80, 
■ahow that the proper procedure to follow in mort- 
gage Buita is to poatpono tho conRideration of por- 
Bonal liability for tho amount decreed until the 
-nood for it ariaea when the salc-proceoda of the 
mortgaged property prove inauflicient to pay the 
deoree amount It doca not neccaaorily follow 
however that where, with the conaent of the partiea, 
the Court had decided tho question in the coutho 
•of the suit, aiieh decision ia to be considered a nul- 
lity. Tho reopening of tho qucatioii under 
a. 90 will bo barred by ree iudieata. Arbakki v. 
Krihhkaya (1900) I. li. B. 88 Mad. 684 

1. SB. 88b BO^KxeeuiwtC^hforlgage 

decree — Recovery of balanee due on mortgage — Civil 
Procedure Code (Act XIV of 1882), a. 230-^Decree 
for payment of money — Limitation^CoiUinuation 
of preuioua application for execution, A combined 
•deerce under as. 88 and 00 of tho Transfer of Pro- 
perty Act ia contrary to the iirocoduro prescribed 
by that Act IVhen such a decree ia passed and 
thi; decioc-holdcr proceeds to execute it for tho 
realization of tho balance, after the 
property baa been sold, the proviaiona of a §30 
of the Civil Procedure Code ahall apply, and 
an application for execution after tho expiry of 
twelve yean from the commencement of proocod- 
insB against the penon and other proMity of the 
.Judgment-debtor will be barred. Kartic Nath 
Pandey v. Juggemath Ram Marwary, L L. R, 27 
Calc, 285, explained. FatU Houdadar v. Kriehna 
Bundhoo Roy, 1, L. R, 26 Cak, 580, referred to. 
Jadunath Piaaad v. Jagmohan Dae, /. L, R, 25 
All 541, diaaentod from. Ghamdi Charan Roy 
Chowdbry V. Ambica Churak Dutta (1004) 

LIaB.81(Mo.79S 

8b — ■ ■■ ■ ■- ■ ■ -.Egecafton of decree 

•f^eeree to be executed a combination of a deeru 
Jor sale and a pereomd decree. Where a decree 
in a suit for sale of hypothecated property ia both 
a dem to aale of tho property under a 88 and 
a penonal decree under a. 90 of the Transfer 
o| jhop^y 1882, there ia no need to the 
decraeSom to apply for a aeparato decree under 
•. 90 ,andifhedoeB 8 oandhi 8 appUcation iarejeot- 
nd, tliia wW not operate aa a bar to hia executing 
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the decree against the judgment-debtor personally* 
Sadbo SiNQB V. The Maharaja or Benaris 
(1900). . . . I.XaB.89AU.18 

g, .. .. Mortgage decree 

under a. 88 cannot impoae peraonal liability for 
eoata—Sueh liahility ahould be enforced under a, 90. 
It will l>o contrary to the achciiie of tho 'rranato 
of Property Act and to the practice of tho English 
Courts of Equity to make the mortgagor pt^rsonally 
liable fop costs in any caw Ixdon* tho HBlc-proivodi 
have proved inHiifficiont to satisfy the inortgogo 
claim. Shnrplea v. Atbnna, 32 Renv. referred 
to. Liverpool Marine. Cretlit Co, v. WUaan, L. 
R, 7 Ch. 507, n*fcrn‘d to. A decree under s. 88 
of the Transfer of l*roix*rty Act niiiat m>t onlcr the 
defendants pt^rsonally to pay tho costs. It may 
contain a declaration of tho personal liubilitv of 
defendant for principal or costs, but auch a declara- 
tion ia not part of the uaiial form of decree under 
tho Transfer of lYopi?rty Act and is enforceable 
only under s. 90. Tho words “ tho amount duo 
on the mortgage for the time being ** in s. 00 muat 
be taken to include costa. Matfhiil Fatima v. 
Lalta Praaad, I. L. R„ 20 All 523, reftwd to. 
Kamalamma V. Komanduh Nakasimha (^a^u 

(1007) . I. L. B. 80 Mad. 464 

BB. 88 and 99 — Decrec-hotder bedd- 
ing a decree for anh on a matgage and nlao a simple 
money-decree against the. same. judgmnU-drhtoi^ 
Sale in execution of eofnhinnl decrees uol unlawful. 
Where a doemi-holder holds Ixith a decree for 
Bale on a mortgage as well ns ii simple mont^y-doerce 
against the same jiulgiiiciil-delitor it is not unl^- 
ful for him to bring to sale thi» infirtgagiMl property 
in pursuance of an application tliiit it ma}' lie sold 
for tho realization of the amounts of Mh the 
deenm Bbhabi Biiartiii r. S* iw 

(1008) .... I. L.B. 81 All. 114 

^a89. 

8te mrie, a. 88. 

8tt poa, 8. 00, AND & 80. 

8ce Civil Puocbdubh Codb, 1882, s. 108 

L I. B, SB AIL 48 

See Civil Pboodubk Code, 1882, «. 244 
— Qushtion in Bxbcwtion or Dbciot 

l.l.B.S4 0ala.478 

See Civil PnocaDum CIidk. 18J2, h. .IWA 
I. li. B. 31 AU. sao 

8u Dxxkan AoBifCLWiisw Act, a^ 
I, Xiy Ba 88 JSOIIL 888 

8u BNacDTioN ov Daiaiaa— A ptuoa* 
tick foB KaacoTioN **•» P^aas o» 
CoDBT 1, ^ ^1** SL Oalo, 818 

l.L.a,86Mlid.B»r 

See iKTaaast— MiaciiXANaoDa Cy»— 
Hobtoaqi .80, Wt S< 788 
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Su IVTIBIST— 0MI881OV TO SxiFULATl 
VOB OB STirULATlD TIMX BAB BXnBBD 

— CoBTBACTS . L Li & 17 AIL 681 

L L. B. 18 AU. 818 
LLi Bile AIL 174 
I.L.B.84 0ala788 

See LmiTATioir Act, 1877, Scb. II, Abt. 
122 .. . LlhBiM Oslo. 478 

See Limitatioh Act, 1877, Sob. II, Abt* 
178 ... . LLi B.18A1L88 

LL.B.89 0alo.884 

See LxMiTATioir Act, Sob. II, 1877, Abt. 
170. Law atfligablb to xxbcutiok. 

L li..Bi88BoiiL844 

See Lxmitatiok Act, 1877, Sgh. IT, Abt. 
179->Stxp IV AID or Exxcnnov — 
Sdxtb avd omxB PsocxxDivaa by 

DlCREB-nOLDEB. 

I. K B. 84 Mad. 896 

See Lts Pxvdxvb . I. la. B. 98 AIL 881 

See Mobtoaob . I. li. B. 81 Oalo. 888 
I. Li a 84 Gala 888 

See Salb xv Exbcdtiok or Dbcbbb— 
Mobtoagbd Propxrty. 

/ I. Li a 86 Mad. 608 

Sbttxvo abxdb 8aijd>-Gbvxbal Gabbs 
1. L.aa6 Bom. 104 

1. ■ Mortgage — Order 

aheoivie for eale of mortgaged grofgmig^ a<pgdioaJt%a% 
lor^Deare&~~Execuium^Uneertifiid paymemt to 
dearee’-hMer-^Appeal Civil Procedure Code (Acd XI V 
o/ 1882)9 2^4 2589 64 O 9 878-^CoiwrUfu^ tneit/S* 

eimiciy of— Error affeeting merits or furisdietion, 
Proc^ingi under a 80 of the Tranufer of Fkoperty 
Apt are not proceedings in execution of a deme, 
SBt in continuation of the original suit ; and an 
appeal from an order abeolute made under that 
section lice, under the provisions of a 640 of the 
Oode of Civil Procedure, as an appeal from an 
origina] decree. TUuek Singh v. Farsolein Proshad 9 
L Ih It. 22 Cole, 9269 and Tara Prosad 
Bog ▼. Bhidboddb Boy^ L L, B. 22 Cate. 037, 
rcuod upon. The decision of tho majority 
of the r^ill Bench in MaUikarjunadn Setti v. 
Lingamwti PantuZu, /. L, H. 25 Mad. 244, dis* 
Bentod from, and that of the minority (Sib 
AbvoIiD Wbitb, C.J .9 Bud Moobx, J.) followed. 
In an application under a 80 of the Transfer of 
Property Act for an order absolute for sale of the 
mortgaged property, a 268 of the Civil Procedure 
Codeisno Ur to an inquiry into tho plea of pay- 
ment of the mortgage-debt. Pbamatra Csavdba 
Roy a Kbbtba Moban Gbosb (1002) 

LLiB.89Cal0i661 

8. — ^ iVibr and snbse- 

guent ineumbranees^Bights of paisne mortgagee 
who has saUsfed in pari a prior mortgage. A prior 
BUxr^nB^ obtained a decree for sale upon his 
mortgage in a suit to which the puisne mortgagee 
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was a party, though the Court refused to let ai» 
account be taken in that suit of what was due to 
the second mortgage. Tho prior mortgagee's 
decree being partly satisfied the puisne mc^agee 
paid the balance of what was due under that &mo 
and then proceeded to apply for an order absolute 
for sab not only of tho property comprised in tho 
prior mortgage, in respect of which a decree had 
bran obtained, but of the property comprised in 
hu own mortgage. J7eB, that the applicant was 
not entitled to any order in respoot of hu own 
morigage. Bansi Dhar v. Oaya Prasad; I. L. B. 
17 AU. 179, referred to. Jamba Dab v. Misri Lal 
(1904) .... LL.B.28AU.604 

8. — Civil Procedure 

Code, s. 810 A — Mortgager-Order for saUr—Diacharge 
hg Mrd party. Where a mortgage-debt, for the 
payment of which a sale has been ordered, is satis- 
fied by a third party, who obtains a security for 
the advance made by him, such security u not 
extinguished by a 80 of tho Transfer of Fropertv 
Act, and the incumbrance, in respect of which 
the sab was ordered, enures for tho benefit of the 
party making tho payment. QitcBre : Whether s. 
310A b applicable to a sab carried out under the 
provisions of a 89 of the Transfer of Property Act. 
BUrijan Bibi v. Sochi Bewa, I. L, B. 31 Cole. 863 ; 
Vanmihding Mudali v. Chidambara Chetti, I, L, 
B. 29 Mad. 37, and TufaU Batma v. Ft(o/a, /. L. 
B. 27 AU. 4OO9 letemd ta Shxam Lal v. Ba- 
snxB-UD-DXV . . L L. B. 88 AIL 778 

A — Egeet of order 

absolvie for sale — Mortgagee, paying prior tnoicifi- 
braneer after sale, right of. It is settled law that, 
in the absence of clear proof to the contrary, it u 
to be taken that, when the money of a poison in- 
terested in immoveabb property, as, for instance, 
tho owner of the equity of i^omption or a puune 
mortgagee, goes to discharge an anterior en- 
cummnee affecting it, the prosumption u that the 
anterior encumbrance enures to the advantage of 
tho party making the payment, if it is for hu bene- 
fit so to treat it ; and this rub will apply in favour 
of a person who, after tho sale of the properties 
in execution of a decree on the anterior mortga^, 
advances money on the security of such propwoM 
to enabb the judgment-debtor to set aside such a 
sab under a 310A of the Cbde of Civil Brooeduze. 
Qokal Das Qopdtdas v. Purannud Premaukhdas, L 
L. B. 10 Cak. 1035, referred to and foUowed. 
Tho provirions of a ^ of the Transfer of Property 
Act have reference to the execution of a mortgage* 
decree and ought not, in reason, to be so conBtrned 
as to render the application of thb principb im- 
posttbb in cases whm an order absdute for sab 
had been made on the ground that sndi order 
extinibidied the seonnty. Dindbasidhn Shaw 
CkwOhrgv. Jogmaga Dasi, L. B. 29 1. A. Azrtaed 
to and followed in prindpb. VAvmXALiBaA 
Mudali v. Gbxdambaba Ghbtty (1906) ^ 

LXaB.89Mad.87 
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6. Refu$ing to nuiH 
ardor abidlvte far raU—Oround far — Appeal from 
preliminarff decree, pendency of^Time, esdennon of. 
Hie pendency of an appeal against a dome under 

88 of the Transfer of Property Act is of itself 
no ground for refusing to malre an order absolute 
for sale undor a 89 of the Actw A Court has no 
power, of its own motion, to extend the time 
maided in a 80 for making an order absolute. 
Bam Golam Lal Sahu a CnowDintT Babu 
Babsati Sikoh (1902) • 10 G. W. B. 010 

0. ■ -■ ■ — ■■■ "■ * Limilaiion Ati 

(XV of 1877), Bek, II, Art, 17^ApjdicaU'<m vnirr 
s, 89 of the Tranefer of Property Act is an applira- 
turn far exeention and s. 235 of the Code of Civil 
Proeednre applies to it — UmHirijied applieatian 
svhstantially in accordance with law sufficient to 
eave limitation. An application for an o^cr abso- 
lute undor a 80 of the Transfer of Property Act 
is an application for execution of the decree and 
is subject to the provisions of a 235 of the Code of 
Civil Procedure and falls uithin Art 178 or 179 
of Sch. II of the Limitation Act. Such an 
application, when defective, cannot bo treated as a 
mere step in aid of execution, neither can it, when 
no notice is prayed for or issued, be tri'atod as an 
application for issue of notice under a 248. which, 
as a step in aid of execution, will save the bar of 
limitation. When such an application, unveri- 
fied, but filed with the decree, docs not fully comply 
with the requirements of s. 235 of the Code of 
Civil Procedure and is defective only in minor 
wticulors. which can bo easily gathered from the 
decree filed therewith, it may bo treated as sub- 
stantially an application for execution in accord- 
ance with law. sullicicnt to save limitation under 
Art. 179 of Sch. II of the Limitation Act. Ram- 
ATYAN V, Kadir Bacua Sabib (1007) 

I. Ii. B. 81 Mad. 68 

7, Mortgage suit — 

Decree niti— Interest not allowed after penod of 
grace — Order absolute— BuhsequetU application for 
assessment of such interest, it may he ^g/Urtained— 
Deeres ahsciute CowrVs function ministerial i« 
mainng— Civil Procedure Code (Ad XIV of 1882)9 
s, 209, The functions of the Court in drawing 
up a decree absolute under a 89 of the Transfer of 
mperty Act are more or loss ministerial Where 
thereforo the decree nisi in a mortgage suit allowed 
on interest after the expiry of the period of grace, 
the Court could not, upon the decree-holder’s ap- 
plication made after the order absolute was passed, 
make an order granting such further interest. 
IfoBA Pbosad Sinok V, Ramavi Mohan Sinoha 

( 1908 ) . 180 .W.ir. 744 

1. M. 89» BO— Mortgage, reUase 

of portion of mortgaged property— Martgagu^s rmht 
to rdease— Personal decree against mortgagor. The 
Mde oontemp^ted by a 89 of the Transfer of Pro- 
per^ Act is the sale of the whole or of a sufficient 
porOBO of the mortgaged property. A personal 
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decree under a 00 of the Transfer of Property Act 
can only be made, where the net proceeds of the 
sale under a 89 are insufficient to pay the amount 
due on the mortgage. A mortgagee may release 
a portion of the mortgaged properly from the debt, 
but he cannot by doing so impose upon the mort- 
gagor a personal liability, to which otherwise be 
would not bo subjoc^t Where the mortgagee re- 
leased substantial portions of the mortgagi^ pro- 
perty and the pnrchosi'ra of those jKirtions from 
the mortgage-debt, there bi4ng no eonmit or ac- 
quiescence on the part of the mnrtgag«ir, and there 
being nothing to show that the sinoiint which the 
pun‘has(*r8 paid to the mortgagee was the full and 
tmo value of the property, which llu^y pim^hawid. 
Held, that the mortgagor w'as entilU'd to claim 
to have the mortgaged prowrty sold lu-fori* a dc»(TiMj 
could be jNiRsed against him under a. W). Shro 
Prasad v. Brhari Lai, /. L. if. 25 AH 79, dissonliMl 
from. Ram Banjan Cjtakravarti r. l«n«A 
Narain Das (1000) I. L. B. 88 Gale. 800 
B.0. 10 O. W. BT. 862 


a, • Execution of de- 

crer — Mortgage — Order ohsolvie for sale, of part only 
of the mortgtigrd property^- Pn/perty sold insufficieut 
to satisfy the mnrtgtige-ihhi — Apjlicntam for personal 
decree against mortgagor, A niortgag<*o in a suit 
for sale of the morf gaginl properly ob! aim'd a decree 
for sale of the whole ! but when applying aubac- 
qnently for an onler absolute for pale relinquished 
his claim as against part of the mortgaged property 
and took an onlcr for sale, of jiart only, and that 
order became final. The propiTty onlereil to be 
solfl was brought to sale, l»ut realiw»l an amount 
insufficient to satisfy the deerec\ /7fW. that the 
det^ree-holder was undiT these circuiiistancieB com- 
petent to apply for and obtain a personal decree 
against the mortgagor under s. 00 of the 'lYansfeg 
of Property Act, 1882. Kheo Prasad v. Brtari Ixd, 
I. L. R. 2.5 AH T9, followed OiiArcn Hasaii 

V. KIFATAT-OT.IAW KhAK (ISOB) 

T T. H. fIB AIL Iw 


Two separate suits 

on two mortgages held by same person^-Bale unUr 
the decree on the firnt mortgage— Paid off first 
mortgage and pirt of second mortgage— ApjdicaliiAh 
under section 90— No decree absolute, A person 
held two mortgages over the same pnqs-rt v brought 
two seimrate siiils on those inortgages ami obtained 
two dccrocB, Hie first decree was made absuliito 
and in execution thereof the deeroe-hokler him- 
self purchased tbo pro|)erty. Thu salc-proemls 
dischaig^ the ilocrefi on the first mortgage in full 
and the second ilecree in part. He 
for a decree under s. 00. Transfer of Property 
Act, to realise the halanoo duo under the tmoonjk 
decree. FeM, that no doorco under s. W, 

Tmmifer of Property Act, could bo ijassod, as Uio 

second decree had not been mode absolute under 
8. 89, Tijansfer of Property Act, and no sale 
had taken place in execution thereof, the pnioeeafr 
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•of which had proved insufficient to discham the 
second raort|;age. Muhammad Aibar ▼. Munthi 
Mam, AIL Weeidjf Notea {1899) 208, and Badri Daa 
V. luayai Khan, /. L R 22 AH 404, followed. 
KamtaPbabad V . Saiyed Ahmad (1000) 

I.L.B.81A1L878 

SB. 89. 82. 

See Ria Judicata. 

I. LlB. 84 Gala 228 

■ ■■ M. 88, 104— CtVtl Procedure Coie 

{Act XIV of 1882), aa, 244, 26^Preliminary mort» 
Uagodeeree^Payment hefore decree ahaohtte^Ad- 
juatment of deereer—Limiiaiian Act (XK of 1877), 
8eh. II, Art 178A. A Court to which an applica- 
tion is made under a 80 of the Transfer of Property 
Act has full power to ascertain what balance of the 
mortgage-debt is really outstanding at the time 
•of the application and to make the order absolute 
for tho realisation of that amount only. S. 258 
of the Civil Procedure Code does not apply to an 
wpIicAtion maile under a 80 of the Transfer of 
IiDiiorty Act, that section not having been mode 
apidicable by any rule issued by tho High Court 
under a 104 of the Transfer of Property Act ; con- 
si'quently Art. 175A of Sch. 11 of tlie Limitation 
Act does not apply to the case of any jiayment 
made before a electee absolute is mada Any 
question that arises aa to an older absolute for 
sale is not a question relating to the exfxsution of 
the decree. Kedar Noth Baut v. Xuli Churn Bam, 
L L. R 25 Calc, 708 ; Tduch Singh v. Paraolein 
Praahad, L L, B, 22 Calc. 924 ; Atihunniaaa Bibee 
▼. Boop Lott Daa, I. L. B. 25 Calc. 188 ; and 
Ajwdhia Perahad v. Buldeo Singh, L L, B. 21 Calc. 
818, relied on. Hatem Au Khumdakar v. Abditl 
GAmm Khan (1004) . 8O.W.N.108 

n a 80. 

See ante, sa. 88, 80, 00. 

See Civil Paocedurb Code, 1882, a 201 

I.L,&28A1L28 

See Costs— Special Casbe— Mobtgaoe, 

I. laB, 28 AIL 488 
LIi.&86 0ala481 

See Degbee, hx parte 

LIaBw86 0ala787 

See Execution of Decree— Applica- 
tion voB Execution, and Powers of 
Court . . I. L.B.26 Aa641 

See Interest— Omission to Stipuijiti 
ffOR oB Stipulated Time has expired 
LL.a94 0Blo.788 
See Limitation • L L. Bb 84 Gala 872 

See Limitation Act, 1877, Sgr. n. Art. 
178 . LL.B.91AIL468 

8 u Ijmitatiov Act, 1877, See. II, Abt. 
170— Order FOB Payment at spRcniRn 
Datm . . LZi.B,18A11.871 
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L * Decree for mde 

OR a mortgage — Mortgaged prapertg-^aie in ese- 
eation of a decree hdd by a different mortgagee. 
Ill order to make the remedy provided by a 00 
of the 'fransfer of Property Act available, it is 
necessaiy that the mor^ged property should have 
been sold in execution of tho decree held by the 
person applying for a further decree under a 00. 
'that section does not apply whore the mortgaged 
properly has been sold under a decree held by some 
other person. Mahammail Aibar v. Munahiram, 
AR Weekly Notea, (1899) 208, followed. Badri 
Das V. iNAYBT Khan . L L, B. 22 All. 404 
2. and aa 88 and 88— Decree for 

aale of mortgaged property — Decree ruA aatiafed by 
aalc—Beeovery of balance due on mortgage. The 
decree contemplated by a 90 of the 'iVansforof 
Property Act (IV of 1882) can bo made in tiie suit 
in which the decree for sale was passed ; and it is 
not necessary to institute a fresh suit to obtain 
such decree. Raj Singh v. Parmanand 

I. laB. 11 All. 488 

8. — Mortgage-decree — 

Order under a. 90 not neeeaaary when decree ie a 
peraonal one. 8. 00 of the Transfer of Property 
Act contemplates the making of a supplemental 
decree in the special case provided for by that 
section, namely, the net proceeds of any sale of 
tho mortgaged property proving insufficient to pay 
the amount due for the time being on the mort- 
g^ and does not apply to a case where the ori- 
ginal decree is a personal one against Uie mort- 
gagor, under which the mortgog^ can, in execu- 
tion, proceed against any pro]^y of the mort- 
gagor other than that comprised in tho mortgage. 
No supplemental docroo under s. 00 is nocossary 
in suem a case. Hdd, ujmn a construction of the 
docroo in this case, that it was a mortgage-decree 
as well as a personal decree against tho defendant. 
Dina Nath Mzteeb v. Bejoy Krishna Das (1003) 

7 G.^. B. 744 

4. — Mortgago^Decree 

for aaU—Half of mortgaged property exempted from 
aale on auilby a third ^^y^Bemainder inauffekrd 
to aoXiafy the mortgaged^. A mortgagee held a 
decree for sale and an order absolute for sale of 
the property comprised in his mortgsge. Befoie, 
however, the sale could be carried out, a third 
succeeded in ostabliriiing his title to one 
the property mortgaged. The decree-holdier 
brought to sale the remaini^ half of the piop^y 
oovoM by his decree, but the amount realisea 
proved insuffloient to satisfy tho morigsge-debL 
Hdd, that^ under sneh dronmatanoss, thm was 
no to to the deoree-holder obtaint^ a doom 
over against the nnhypotheoated uoperty of tho 
mortgMKir under a. 00 of the Tranner of mpsrfy 
Ao^ 1882. Muhammad Akbar ▼. MunM Bam^ 
AR WeddyNetea (1899) 208, and Badri Jha ▼. 
Inayat Khan, L L. R 22 AR 404, OMdagdOiA 
Kbdab Nath a Gbahdv Hal (1205) „ ^ 

L L, Bb 28 AH, 88 
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5. — Morlgage-'^uii 

fcf aole— Pfematare Mift decreed in part an con* 
tesiian of ivdffmeni hy come of the defendania*** 
SnUeqiunt guii for balance of the martgage-dehi-- 
In a uBufnictua^ mortgago of a shop, a separato 
dwelling-houae was hypothcscated as colfatml 
security, dwclling-houw was suliecqiirntly 
sold to third partiea Before the ezpiiy of the 
term of the mortgago the mortgagee brought a suit 
to recover the mortgage-debt with interest, and the 
cost of certain repairs to the shop by sale of both 
the riiop and the dwelling-house. This suit was 
decreed as against the representatives of the mort- 
gagor, who confessed judgment, but dismissed as 
against the purchasers of the house as premature. 
After the expiry of the term of the mortgage, the 
plaintiff brought a second suit asking for sale of 
the dwelling-house. Ilcld^ that this second suit 
was not barred. The defendants' purchasers, 
having formerly pleaded that the plaintiff’s suit 
was premature, could not now plearl that his pre- 
sent claim ought to have been included in it ; and 
neither s. 90 of the Transfer of Property Act, 
1882, nor a 244 of the Code of Civil Pnx^ure 
applied. Gakoa Ram v. Kavhaiya Lal (lOOfi) 
I.L. B.S7A11.S64 

0, Limitaiian^De* 

cree — Execution of*^Morigage Decree^Limiiation 
Act {XV of W7\ Seh. JI, Art. 170, d. d^Penon- 
at decree — Apjpiying in accordance with law-*^ 
Application vAich Court ie not competent to grant. 
An application for a decree under a 00 of the Trans 
fer of I^perty Act cannot be regarded as an appli 
cation for the execution of the deem for sale or as 
an application to the Court to take some step 
in aid of execution of that decree within the 
meaning of Art 170, cl. 4, of the second Schedule 
of the Limitation Act An application, which the 
Court was not competent to ^nt, is not one in 
accordance with law within the meaning of Art. 170, 
cl. 4, Sch. IT, of the Limitation Act. Per Mookeb- 
JBI, J . — An application for execution of a decree 
ma^ under a 00 of the Transfer of Property Act 
cannot save from limitation an application for 
execution of the decree for sale. LaUa Tirhini 
Sdhai V. Zoffs Hurruh Narain, I. L. R. 21 Calc. 
26, Dina Nath Milter v. Bejog Kriehna Dae, 7 
C. W. N. 744, referred to. Durga Dai v. Shagwat 
Praead, L L. R. 13 AU. 356, and Ram Sarup v. 
Ohayrami, /. L. R. 21 Att. 453, dissented from. 
Munawar Hussain v. Jani Bejai Shankar, I. L. R. 
27 AU. 619, followed. Pubna Chaedba Mav- 
DAL V. Badha Nath Dabs (1000) 

I. la Bft 88 Calo. 887 

7. : — ** Proceeds of any 

such Mde." In a suit for sale on a mortgage the 
p ro p ert y sold was' described in the decree and 
endar under as. 88 and 80 of the Transfer of PTo- 
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under the terms of the mortgage. Held, that the 
words “ such sale ” in s. 0(» (»f the 'i^aiisfcr of fto- 
perty Act mean a sale of the property directed 
to be sold by the decTt*o under s. 88 and the order* 
under s. HO, and that the (UH?rce-hol(l(T a as entitled 
to a decree iindiT s. 00. Shco Proead v. Bchari 
DilU /. L, R. 25 .All. 79. followiMl. tiiiiAM Sun- 
dab Lal V. Ganesu Phasad (1000) 

I,Ii.B,28 AU.e74 

^ Mortgage-^Mort' 

gaged property totally incapable of being sold*^ 
Decree under s. 99 not obtainable, Whero property 
mortgag(*d was pro|MTly which the mortgagi'io 
could by no possibility bring to sale in exi^cution 
of a decree under his mortgage, it was held that no 
decree under s. 00 of the Transfer of Property Act, 
1882, could 1)0 granted. Kedamath v. Chanda* 
mol, /. L. R., 26 AIL, 25. distinguished. Pibdiiu 
Nakain Sikoii V. Baldeo Mihra (ItMNi) 

I.L.B.29 AlLSeO 

8. Decree for sale on 

a mortgage-^Property ordered to be sold in part' 
not susceptible of sale — Abamlonment of claim to 
sett such part. Hdtl, that on the true construction 
of the provisions of the ’IVansfer of Property Act, 
1882, a mortgagee is entitled to any stage to aban- 
don his claim against any portion of the mortgaged 
property and then obtain a doffn>o under s. 00 for 
any balance duo after crediting the amount n«lixed 
by the sale of the property actually sold. Muham* 
mad Akhnr v, Mtinshi Ram, All. Weekly Notes (1399)- 
208, distinguished. Shco Prosad v. Rehari Jjal, /. L. 
R. 25 All. 79; Kedar Nath v. Chandn Mai. /. L. 
R. 26 AIL 25, and (Jhafnr Hasan Khan v. Muhata* 
mad KifayatuUah Khan. I. L. R. 28 Att. 19. referred 
to. PlRBBU NaBAIN SiKOir V. A.%flR SlNQII (1001) 
I. L. B. 80 AIL Bee* 

10. ^ Civil Procedure' 

Code (Act XIV of 1882), s, 235 (g), — Decree on mart* 
gage. — Direction for sale and recovery of deficit per- 
sonatty^Reservation of liberty to a^y for personal 
deeree^Personal decree contingent on the ascertain- 
ment of bfdance.— Attachment-Suit for dedamtion 
of ownership and removal of attachment. A decree 
on a mortgage directed that on default of fsiy- 
ment of the mortgage-money within six iiiontiis 
the proiKrty should Iw sold, and, if tlio siile- 
procceds were insufficient to jiay the amount 
due on the mortgage, the balance was to Ijo n‘- 
covered from the defendant-mortgagor iN^rsonally. 
Held, that the decree was passed in disrv^garrl of the 
provisions of s. Of) of the Transfer of Pro|Nrty Act 
(IV of 1882) in so far as it directed personal pay- 
ment by the mortgagor. 7'he wonls of the section 
show that this direction should have been in a sup- 
pkmenlal decree to lie passed when the not pro- 
ceeds of the sale should bo found to bo insufficient. 
The original decree should merely have reserved 
to the piaikitiff liberty to apply for a decree under 
a. 00. A minor son of the mortgagor having brought 
a suit for a declaration of Us ownersUp of an nn* 
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.divided half of a house and removal of an attach- 
ment which was levied under the personal clause 
•of the aforesaid decree, before the birth of the 
minor that the plaintiff was entitled 

(to a direction that the house to the extent 
of the plaintiff’s interest therein be released 
from attachment. Hdi^ further, that the personal 
decree was contingent on the ascertainment of the 
balance and only became operative and capable 
of execution when the balance was ascertained. 
Until then the amount of the debt, for which alone 
the personal decree was passed, could not bo stated 
as required by a 235 (p) of the Givil Procedure 
Ode (Act XIV of 1882). The balance of ^e debt 
(being unascertained, the minor was entitled to 
establish any circumstance which affected the 
•validity of the attachment against his interest 
In the nroperty. Damodab e. Vyanku (1906) 

L L. B. 81 Bom. 244 

IL 

•mortgag^Purchaaer from mortgager— Mcrtgage- 
nunuy gosrt of aah eonsideralion — Personal IMtl- 
4 tg of purehaser—Sak of mortgage rights. A mort- 
gaged certain property to B and sub-mortgaged 
certain other property by the same deed. He 
aabsequenilv sold the whole of this property to 0 
and hfft with him the bulk of the sale considera- 
tion for redemption of the mortgage and sub- 
mortgage. B oDtainod a decree for sale of the 
mortga^ property, but not of the sub-mortgaged 
property. The proceeds of the sale of the mort- 
•gagw property proving insiifliciont, the decree- 
holder applied for a decree under s. 90 of the Trans- 
fer of Ftoporty Act against Gand the personal ro- 
presontativo of A. that by retaining in his 

hfinds ]Nirt8 of the purehaso-money and expressly 
*or impliedly agreeing to fiay the amount to 7, C 
•did not become personally liable, and a decree under 
•a. 90, Ikansfer of Property Act, could not bo made 
•against him. Jamka Dab e. Rax Autab Paitdb 
(1909) .... LIi.B.81Aa852 

12, Mortgage— Con* 

strurtion^Uneonditional promise to pny, if implies 
personal UabUiig. If a person promises to pay a 
certain ram of monqy with interest and hypo- 
thecates certain prom^y as security without any 
exwcM covenant that he would be personally 
liahle or without stating any mode of payment, 
he is personaUy liable, and a decree under s. 90 of 
the tianafer A Prepay Act should be passed in 
such a case against the mortgagor if the aale-pro- 
■oeeds of the mortgaged property do not satisfy the 
entire debt and the right to have such a decree 
fa not time-barred. Fsrooff Charan Roy ▼. Gbfttii- 
4a .Chandra JFicndu, 4 C. L. J. 246^ approv^ 
Narotam Doss v. 8hso Pargask 8ia^ L L. B. 
10 Csla 749, and Bnasssdhar v. AH, /, 

Ai EL id Cede. 640, lefened ta Rax Kmaoni 
Gib fb SuBAjoio Pbbshad Bzitcib (1908) 

180 .W.ir.l 88 


VBMronB or fbotbbtt act ov 

or 188 a)-<mfi. ^ 

n. 90 and a. 89— ffxeeultbii of decree 

•^Mortgage— Jkaee f wreak of part only of the 
mortgaged property— Property sM ineu^ient to 
satisfy the mortgage-debt. — Application for decree 
over, under a. 90, A mortgagee holding a simple 
mortgage, by which certain immoveable property 
was hypothecated sued for, and obtained, a liDCcee 
for the sale of murt only of the mortgaged property. 
Such portion having boon sold, and the net pro- 
oecds of the sale having |iroved insufficient to 
satisfy the mortgage-debt, the dccroe-holder 
applied for a decree over, undisr a 90 of the Transfer 
of Property Act, against the unhypothecated pro- 
perty of the mortgagor. //eU, that the original 
docrco having been in frat pass^, whether rightly 
or wrongly, for sale of a |iart only of the mortgaged 
property, and the sale of that part having realized 
an amount not sufficient to satidy the mortgage- 
deb^ there was, under the circumstances, no ob- 
jection to the mortgagee obtaining a decree over, 
under a 00. Semble ; That there is nothing to prevent 
a mortgagee relinquishing his claim against a 
portion of the mortgaged property, and, if the sale 
of the lemaining portion proves insufficient to satisfy 
the mortgage-debt, obtaining a decree under a 90 
of the Transfer of Property Act against the 
unhypothocated property of thomortgi^. Sxxo 
Prasad v. Bxhaju I^al ( 1902) 

LII.B.28A1L79 

ra. 80, 92 and 98— Pnbr and svh 

sequent incumbrancers— Redemption of mortgage— 
Execution of decree. A poisuo mortgagee of 
oertain prepay sued the prior mortgagees for 
redemption. A decree was passed for redemption 
or sale. The plaintiff did not pay the amount 
decraed, and the property was sold, but it failed 
to realize the amount of the debt and costs due to 
the prior mortgagooa Hdi, that tho decree, so 
far as it affected the puisne mortgagee not being a 
personal decree, the prior mortgagees oould not 
recover the balance of tho amount decreed by 
arrest of the puisne mortgagee. 8. 90 of the Transfer 
of Ptoperty Act, 1882, conld not be so construed 
as to make it applicable to the present case. Ram 
I4 It. SaChand, I. L. R. 23 AU. 459, rafemd to. 
Mata Anbbb v. Sbi Dhab (1994) 

I.Z4&26A1L607 

bb. 80, 100— Eutk to enforu vendorte 

lien hy sale—Determinaiion in that euit of vendues 
personal UtddUly.—Applicaiion for decree under e. 00 
—Res judicata. In a rait tar enforcement of a 
vendor’s lien by salelof the property the CSourt 
decided that the defendants cannot either per- 
sonally or in their other properriea^ be held liable 
for any part of the amount daiined. Theproperty 
sold to tiiem can alone be liaUe.*^ Subs e que nt ly 
the plsintiffs applied lor a deoiee under 90 w 
the Tiranite of Proper ty Aot, 1882. Held, ibsb it 
was within the oompetenoe A the Ooort to detsr- 
mine the personal liability or otherwise of the de- 
fendants at the stege at whioh it decided 8^ Bnd I8at 
the matter so dstemined was rsi ^ dii M l fl in rsspeot 
of tiheir rabaequsnt applioatioiL Musstdh ta a e am 
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Khan y. Inayat-nUah, L L, R. 14 All 513 ; Raf 
Singh y. Pamanand, L L, R. 11 AU.^ 486 ; Durga 
Dai y. Bhagwai Prasad, I. L. R. 13 AIL, 356 ; Miller 
y, Digambari Dtbya, AIL Wedily Notes, {18^) 142, 
xeforrecl to, and it waa none the leaa res jvdieaia 
becauro the finding aa to the personal liability 
of the defendants was not embodied in the decree. 
Jamait-un-nisM y. LiUf-un-nissa, L L. R. 7 AIL 
606, referred to. Uttam Isulok Bat v. Ram 
Kailun Rai (1006) . . I. L. B. 88 Aa 866 

B. 91. 

See Moutoaob — Pedemption — ^Rioht 
OF Redemition I. L. B. 86 AIL 446 
6 0. W. IT. 88 
llC.W.Br.496 

oL (f). 

8u MOBTaAOE>~SALE OF MORTOAOED 
PROFERTY— PUBCITASERS. 

I.L.B.88A1L467 

1, - Mortgager-Prwr 

and sfibsequent ineunibraneers— Effect of acquisUian 
by mortgagees of equity of redemption in part of 
Me mortgaged property, llie owners of shanM 
in five separate properties mortgaged first all tho 
five diaroa to one set of mortgagees, and subse- 
quently four out of tho fiye riiares to a seeond 
sot of mortgagees. Tho prior mortgagee without 
making the puisne mortgagees parties to their suit, 
brought a suit for sale on their mortgage, obtained 
a decree, and in execution thereof oaiised lots 1, 2, 
and 4 out of the property comprised in their mort- 
gage to be solcL Of thcHe lots they themsclyes 
purchased lots 1 and 2, and lot 4 was purchased by 
one Shib Lai. The puisne mortgagocs next brought 
a suit for sale on tbeir mortf^go without joining 
t^o prior mortgagees as parties, and obtained a 
•decree for sale, which decree was purchased from 
them by Shib IaJ. Tho proceeds of tho sole by the 
first mortgagees of lota 1, 2, and 4 being insuffi- 
cient to satisfy tbeir deoroe, lots 3 and 6 were 
caused to be put up for sale. Shib Ijs! thereupon 
instituted a suit for a declaration that this property 
could not be sold without giving him an oppor- 
tunity to redeem, and a decree was passed in his 
fhyour. The prior mortgagees then brought a 
suit against Shib Lai, the mortgagors and tho sub- 
sequent mortgagees to recover payment of the 
amount remaining due to the plainuffs or foot of 
their prior mortgage by sale of lots 3 and 6. Held, 
(i) that reason of the purchase of lots 1 and 2 by 
the prior mortgagees in execution of their decree 
the integrity of the mortgage waa broken up ; (ii) 
tiiat die prior mortgagees were entitled to recover 
by the sale ci lots 3 and 5 a ratoable*jportion of the 
mortgage-debt inoportionate to the value of the 
said lots at the time when the prior mortgage was 
exeonted: (iii)that Shib Lai as representing the 
pnlsne mortgagee was not entitled in the present 
nit, in whidi he was defendant, to elaim to retom 
4he whole of the proper^ mortgaged, notwith- 


TRANBnn OF PBOFBBTY AOT (XV 
OP 1888)— coatcL 

* ■• ■ ■■ a. 91— contdL 

standing that the puisne mortgagees were not mad 
parties to the suit of tho prior mortgagees, in exe- 
cution of the deoroe in whioh tho latter brought to 
sale and purchased lots 1 and 2. Dina Nath v. 
Lathmi Narayan, 1. L, R. 25 AIL 446 • Bisheshw 
Dial y. Ram Sarup, I. L. R, 22 AIL 284 ; and 
Mahtah Singh v. Misree Lall, N.~W. P. //. C. Rep. 
(1876) 9S, referred to. Shib Lat. v. Bhawani 
Shankar (1004) I. L. B. 86 AIL 78 

- Mortgage-Redempr 

tion'—Who tnfty redeem— Perpetual lessee. In a suit 
for redemption of a mortgage the plaintilT was a 
perpetual lessee of the mortgaged premises from tho 
mortgagor, holding under ii lease granted upon 
payment of a premium of IIHOO, with a yearly 
reiiial of R40 odd. By the terms of tho lease the 
leasee was not liable to be ejoclod, even for non- 
payment of rent, whilo if tho title of tho lessors 
proved defective, the lesseo Was entitled to a refund 
of tho premium. Held, that tho lessee was undor 
the above circumstanros entitled to rodoem. Paya 
Matalhil Appu v. Kovamel Amina, I. L. R. 19 
Mad. 15 1 ; Radha Pershad Misaer v. JlfonoAttf 
Dm, I, L. R. 6 Calc. 317 ; Jugal Kiaaore Lai 
Singh Deo v. Kartic Chundra Chattopadhya, 1. L. 
R. 21 Calc. 116 ; Kasuniunnisaa Rihee v. Nilratna 
Bose, I, L, R. 8 Calc. 79 ; Oiriah Chundra Dey v. 
Juramoni Dey, 5 C. W. N. 83 ; and Rum SubhM 
V. Not Singh, J. L. R. 27 All. 472, referred to. 
RaOHUNANDAM rRASAD V, AmBIRA SlKOIl (1007) 

I. L. B. 89 All. 679 

8. ■ 1 Mortgage— Fixed* 

rate tenant — Suit by zamiwtar to r&teem a niorf- 
gage made hy a fixed-rate trmnt on the death of 
the tenant without heirs. Held, that the xamindar 
is nut within tho mcarring of s. 91 of the TrunsfAr 
of Property Act (IV of 1882), a iicrson having an 
intorost in tho mortgagiMl proiicrty so os to entitle 
him to redeem a mortgage of this holding mode by a 
tenant at fixed rates, who has died without heirs. 
Ranee Sand Rower v. Mirza Himmut Bahadoor 
L. R. 39 I. A. 92, referred to. Ram Dual Rai v. 
Maharaja of Vieianagram (1008) 

I.Ii. B. 30 AIL 488 

4i — - Redemfdion of 

morigago— Reversionary heirs of deceased husband of 
Hindu widow not entiUed to redeem mortgage made 
by huAand. Held, that the roversionary heirs of 
the deceased husband of a Hindu wiiluw in pos- 
session as such of her husband’s pni|jerty aro not 
persons who, within the meaning of s. 91 of the 
Transfer of Property Act (IV of 1882), have such 
an interest in tho inortgagofl properly as would 
entitle them during tho lifetime of tho widow to 
redeem a mortgage made by the husbancL Ram 
CShandab V. Kallu (1908) I. la B. 30 AIL 497 

8. 91 Co)— Redemption of mortgagor 

Right of sub-mortgage to redeem a prior mortgage. 
In 1884 Q and others, the owners of tho mortgag^ 
property, executed a usufruotuaiy mortgage in 
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favour ol R D and othen to weure a prinoipal 
lum of 11349. In the mortgage it was provided 
that the property might be redeemed in CAatf 
of any year. In April 1000 the same mortgagors 
eaecuted a further mortgage of the same property 
in favour of one B L to secure a principal sum of 
B800. This mortgage contained a provision that 
the mortgagee shomd get possession of the property 
after redeeming the earlier mortgage of 1864. In 
the following month B L sub-mortgaged the pro- 
perty in favour of if and if if to secure a prin- 
ci]^ sum of {1690. Of this sum B340-16 were loft 
in the hands of the mortgagees to enable them to 
redeem the mortgage of 1884 and obtain pos- 
session of the mortgaged property ; and in the 
deed the sub-mortgagor in express terms transfer- 
red his interest in the land, the subject-matter of 
the mortgage, and agreed that the sub-mortgagees 
should remain in possession of the land from 1308 
to 1314 Fasli, paying rent therefor to the proprie- 
tors of the mahaf. //eU, that the sub-mortgagees 
from B L were entitled to redeem the prior mort- 
gage of 1884. 6^1100 Pnuad v. Chunni LaU^ 
LL. R. 18 AU. 113. distinguished. MUri Lai t. 
AhM Atiz Khan. AU. WeMy Notea, (1901) 138. 
overruled. MalOiu Bijia Raghumtfha Ranu^adra 
Vaeha Mahali Thvmi v. VenkaiatihaUam CketU, 
L L. R. 20 Mai. 35, and Mata Dtn Kaeoikan v. 
Kaaim Huwin, L L. R. 13 All 432. referred to. 
lUH SmniAO .. 8 «oh ^ 


tL.5 


8.82. 


Bea Civil PRooiiroRB Com (Act XIV ot 
1882), 8 . 43 . I.1..B.80A11.SS6 

Bee Rb8 Judicata — Estoffil by Judo- 
UBBT • • L L.B.S4A11.44 

Adjudicatiobs. X 111 B* 85 Mad. 800 


.08 and 88 . 


Bee Exxcutiok of Dbciusb — ^Dbgbxi to 

BE EXECUTED AFTBR AfFBAL OR Re- 

Yiiw . . I.i:i.B.10Mad.l70 

Bu Mobtoaoe— Bedeuftiob— Bioht of 
Redbmftion^ 

Rbdemftiok otherwise than on 
Expiry of Term— Redemption 
AFTER Expiry of Time. 

LZi.B.86 Bom. 181 

Bee Res Judicata— Cause of Action. 

1. L. B 11 AU. 888 
I.l..B.161Cad.8e6 
LL.B.17Had.88 
I.I11B.I8AU.8O8 

1, Jiforf^oge— itoIsfRp. 

fiea— dppItettItbR for eakurgemeiU of ftme— 
Apyiieatian to be made to the Court of prH 
imatauee. not to the AppeUate Court. Where a 
decree for redemption under s. 92 of the Transfer 
of Pft»pertyAet» 1882, has been made an Appel* 
ate Oourt an ap^ioation nndei the last ir— - 
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graph of a 93 must be made, not to that Court, but 
to the Court of first instance. Feninla Kriekua 
Aytfor V. Thiagaraya Chdti. 1. L. R. 23 Mad, 
521. followed. Ondk Behari Lai v. Nageahar Lal^ 
I. L. B. 13 AU. 278. referred to. Sheonarain 
V. CteuNNi Lal (1900) L L. B. 88 AU. 88 

8 . Uaufruetuarp 

mortgage-’-'Redmption-^Form of decree in a auit 
for redemption. An order declaring that the 
plaintiff’s right to redeem shall be extinguidied 
upon non-payment within the time limited by a 
decree for redemption of the amount found to be- 
due is not a proper order when ^e mortgage 
sought to be redeemed is a usufructuary mortgage. 
Nevertheless where such an order has been made 
and the deorctal money has not been paid within 
the time limited and the deoree has been allowed 
to become final, the plaintiff cannot thereafter 
briim a second suit for redemption, ffiforam v. 
Madho Lal, I, L. R. 24 All 44. referred to 
Lachman SiNou V. Madsudan (1007) 

I.L.B.88AU.48I 

81 ■ ■ ■ ifppItcaftoR for 

enlargement of time^Appiieation to be made to 
Court of ftrat inelanee. not to an Appellate Court 
An application under e. 93 Transfer of Property 
Act, 1882, for extension of timo for payment 
of mortgage-money in a decree passed under s. 
02 of that Act by an Appellate Court must be made 
to the Court of first instance. Bheo Namin v. 
Chunni Lal. 1. L. R. 23 AU.. 88. followed ; Babn 
Praaad v. KhuOi Ram, ARWeeMy Notes (1900) 203^ 
dissented from. Ram Dhani Sauu «. Laut 
Singh (1900) L L. B. 81 AIL 888 - 

■■ BB. 88 and 8 A Mortgage— Redemp^ 
Uon—Bvbseguent auit for profits received by mort- 
gagee barred. In a suit for redemption there 
ou^t to be a eomidete and final settlement of all 
accounts between the mortgagee right up to the 
time of actual redemption or sale, as the case 
may be. A mortgagor, therefore, who has ob- 
tained a decree for redemption and paM in what 
was found by the deoree to be due from him, cannot 
subsequently sue for profits realixod by the mort- 
gagee In possession, which might and ought to* 
have been taken into account at the time of pasting, 
the decree. Vinaydk Bhivrao Dighe v. DaUatraya 
Qopal. 1. L. R. 20 Bom. 601. refenod to. Kashi 
tu Bajrano Prasad (1907) • 1. la IL 80 ail 88‘ 


See Civil Pbooedure Code, 1882, s. 24A 
L la B, 88 Bom. 878 
Bee Decree . I. la. B. M Bom* 878- 

Bee Execution of Decbbe— A niiivR* 
TioN for Execution and Powers or 
Court . LXaB.88MBd.58L 
See Mortoaoe— Rbdbmption-^IIodb of 
BBDXMFTION and iHABILlTr TO 
Fobiolobubh LXaBiiaMBd.|n4 
LX.. B. 8880 m, 87» 
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See Ri8 Judicata— 'Estoppel by Judg- 
ment . I. L. B. M All. M 

1. — Mortgage — Re- 

demplion — JJecrre. for pagweni awl redemption within 
six manike — Application for execution of decree 
after six months had expimt, 8. 08 of the lYBiisfcr 
of Property Aet (IV of 1882), iiniier which a mort- 
gagor, who has obtained a det?reo for redemp- 
tion, may show caiiw for extending the timo 
allowed by the decree for reilemption, does not 
apply to decrees made hedon* the Act was put in 
force. CiiKNNAVA I*. Malkapa ... ^ 

I.£i.B.aOBoin.a7e I 

S. i'ailMre to pay ; 

money on date fixed — Court's poorer to enlarge time ■ 
for payment. The failure to |my money on or be- 
fore the date roentiuncHl in the redemption d^ree ! 
does not abfiolutely bar the mortgagor's right to : 
obtain poRsowdon of the mortgagiil profN^rty : 1 
since the Court may, under s. 03 of the lYansfer of ! 
Fh>pcrty(Act IV of 1882) upon giMxl cause idiown, | 
enlarge the timo for payment upon such terms as it | 
thinlm fit. The plaintiff within thriie ^'t^rs of the | 
date of the decree prmliired in Court the decretal I 
amount and prayed for possession of the mort- I 
gaged property. Hehl, that such an application i 
could In> treated as one for enlargement of time i 
under s. 03 of the 'Pransfer oF Property Act. \ 
IswAR Ling v. Gopal Jivaji (1004) | 

I.Xi.B.a8Bom.l08 i 

& Bight to redeemy ■ 

after the time allowed — Court accepting money before i 
the order absolute — tSuch acceptance^ effect of. A j 
person, who does not deposit tho nxleniption • 
money within the timo allowed, can redeem after- 
wards, before a final ordiT is made under s. 03 of 
tho Transfer of Property Act. Bkpin Bkhahy 
S iiAHA V . Mokunda Lal Ghohii (1008) 

I. L. B. 86 Calo. 198 

8.05. 1 

I 

See Limitation Act, 1877, Sch. IT, Art. ! 

148. 1. Lb B* 8 AIL 206 | 

j 

1. Suit for contribution— Plaintiff 

not in poseeesion of mortgaged property— Inter- 
pretation of Statute — Limitation Acf, 1877, Sch. 
Ily Art. 132. HM, that s. 06 of the mns 
fer of PlDperty Act, 1882, cannot be intcrprctcci 
absolutely according to the letter of the section, 
for it would then have reference to cases of usufruc- 
tuary mortgage only, which could not have been the 
intention of tho Legialatnre. To give effect to 
what was apparently Uie intention of the Legisla- 
ture, it is necessanr to read tho seotion in some 
auch way as the following : "Where one of scycfsI 
mortgagoTB redeems the mortgaged property and 
obtains possession thereof, if the mortgagee bo in 
poBsession, ho has a charge, etc.'* Wncro, there- 
fore, a person, who had a mortgagor’s interest in a 
deeree for sale on a mortgage, satisfied the deerco 
and then broui^t a suit for contribution against 

VOL V. 
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his co-mortgagors without having obtained pos- 
session of the mortgaged pru|M*rty, it was held that 
tho suit was maintainable and was goveniixl as to 
limitation by Art. 132 of the mrond schiHlulo to the 
Indian Limitation Act, 1877. Jdoidin v. Oothu^ 
manganni, I. L. B. 11 J/nJ. - 1 / 6 , and UuUm Mania 
Khim V. Hanno Khawim, 4 Oudh Case/i 273, refer- 
Tvd to. Bhaowan Dam r. Hah Dei (1064) 

I.L.B.26 AIL 287 

2. Joint mortgageJuiwl in err/i- 

nary form — Payment of one mortgagor and re- 
demptitm of whole. propt:rty mortgaged— Charge 
on property of eihmortgagors — Failure of plaintiff 
in suit for money paid on murtgage to prmv. that he 
executeil bond as surety only — Bight to cantributifn. 
—Pleadings— Belief. The fact that a plaintiff huH 
claimed ton much on one cniiSL^ of action, doea not 
preclude him from recovering what ho is ootiially 
entitled t 4 » on another cauho of action, pruvidml 
the picailings am wide enough to cover such a 
claim. The construction of s. 05 of the Transfer of 
PropiTty Act (IV of 18H2) shoiilil not limit its 
opt^ration to mort gages under which |KiHHi*Hsioii 
passes, and therefort? on nsicmption pniiNTly re- 
poRBifN : the U^tter way is to constnie it distribu- 
tively, to make the (?oiiditioii of obtaining imnisi's- 
sion apply only to tho (?asi‘M in which its fiilnlincnt 
is from the nature of tho mortgage fKissihle, and in 
other cases to inukif th(> chni^ follow on reilemp- 
iion. To raise funds for tho defence of a ndativo 
tho plaintiff and defendants jointly exeeiitcd a 
bond in the nnlinary form, each pledging immove- 
able propi*rty as sis'iirity. 'I'he plninliff tiveiitually 
fNiid off tho amount iliie on the Ismd and nslismusl 
all tho pn«iHTty mortgagisl. In a suit, in which In* 
claimcsl the whole sum paid by him tui tho ground 
that ho had executed the bond only as a siindy, tfio 
defendant ilenieil that ho was a suroty and ploadc«i 
that he was only eiititUsl to a riiloiiblo amount 
from I'ach of them, llebl, that tho plaint ill's 
failiim to provo that he was merely n surety on 
the bond did not pmchiilo him fmm recovering a 
proportionate share from eaeh of tho defemlants ; 
and that under s. 05 of tho Transfer of Prop(*rlv 
Act, hf» was entitlisl also to a ehargo for such 
amount on tho ilefendaiit's inten'sts in tho pro- 
perty respectively mortgagisl by them. Ahmad 
Wam Khan v. Siiams-ul Jaiian Beoam (IIMI5) 
I. L. B. 28 All. 482 
8 .e. L. B. 83 1. A. 81 
lOC.W.ir.628 

- 8.06. 

See Mortgage— PowKii of Sale. 

I. L. R 26 Mad. lOS 

88. 00, 07. 

See. Mortoaob— Sale or Mortgaged 

Proferty— Rights of Mortgagees. 

1. li. B. 80 Calo. 068 

. Ciod Procedure. Code.^ s. 295 — Jforl- 
gage—Suit for sak of entire property by Wilar 
0 / usufrudmry and simple mortgagee oser the 

18 T 
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property. A mortgagob held noveral simple 

mortgages over proportida A and B, and also a 
usufructuaiy mortgage of prior date over property 
B. add; that the mortgagee was not ontitl^ to 
king to sale the profxjrty (.•overed by his simple 
mortgages, subject to the usufructuary mortgage 
held by him, nor could ho bring lo sale the whole 
property for the aggregate amount of his mortgages, 
simple and usufructuary. Biiaowah Das i*. Bha- 
WAKi (1904) • . I. L. B. 26 AIL 14 


8. 98. 

See Mortoaoe— Fohm of MoRTaAOES. 

I. Ii. B. 87 Bom. 600 
l.li.B.12 A1L208 
1. LB. 21 Mad. 1 

CoNSTRircTioN. I. L. B. 86 Bom. 262 


6.00. 

See Civil Procbuuius C^ide, 1882, ss. 
232, 23.1 . I. L. B. 81 Mad. 88 

See Limitation Act. 1877, s. 8. 

L L. B. 16 Mad. 486 

See Limitation Act, 1877, Sgk. II, Art. 
170— Nature of Application — Iree- 
qularand Defective Applications. 

L L. B. 12 AU. 64 

See Mortoaoe— Redemption— Right of 
Redemption I. L. B. 22 Bom. 624 
I, L. B. 28 Bom. 119 
1. LB. 22 Mad. 847; 872 
1, L B. 28 Mad, 877 
LLL80Mad. 818; 808 

iSee Mortqaqe— Sale of Mortgaged 
• Property— Rights of Mortgaqbes. 

I. L B. 86 Bom. 88 

See PuRLio Demands Recovery Act 
(Ben. Act VII or 1880), ns. 2, etc. 

I. L B. 28 Oalo. 687 

See Ueijnquishment or, or Omission 
TO BUB for. Portion or Claim. 

I, L B. 26 Bom. 161 

See Res Judicata— Competent Court- 
General Cases. 

I. L B. 18 Mad. 481 

See Res Judicata— Competent Court- 
Revenue Courts. 

I. LB. 18 AIL 826 

See SAiiB FOR Arrears of Rent. 

1. LB. 88 Oalo. 11 

See Sale nr Ezboution of Decree— 
Mobtoaoed Feofertt. 

I. L B. 24 AIL 649 
110.W.N.1011 
Z.LB.86 0ala61 

See SURETF^SEFOBOBMlNTOFSECUBITr. 

LLM 800 alo.l 060 
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6. 98— eofitd. 

1. — Hindu, law^Per- 

eondl decree ayainet managing mender of joint 
family not impleaded ae eueilh~~Effeei of enh tn eoe- 
emlion of euek decree — Sede of mortgaged property 
in execution of decree on a numey-hond for tnlereri 
due on the mortg^e. The managing member of a 
joint Hindu family executed in 1878 a mortgage on 
certain lands, the iiropcrty of the family, to secure 
a debt incurred by him for family purposes, and in 
1881 ho together with his brother executed to the 
mortgagee a money-bond for the interest then due 
on the mortgage. In 1882 the mortgagee brought 
a suit on the money-bond, and, having obtained 
a personal decree against the two brothers merely, 
brought to sale in execution part of the mortgaged 
property which was purcha^ by a third person. 
Hdd, that the sale did not convey the interest of 
another undivided brother who was not a party to 
the decree. Hdd, further, per Kernan, J., that the 
sale in execution was invalid under the Transfer oF 
Property Act, s. 99. Sathuvayyan v. Mutiiu- 
SAMI . ... I. L B. 12 Mad. 826 

2. Moneydecru^^on 

the reeponeibilily of *’ mortgaged premises— 
memt and sale of mortgaged premme-^Fwehaee 
hy mortgagee. A usufructuary mortgagee left the 
mortga^ promises in the possession m the mort- 
gagor under a rent agreement in 1874 The rent 
having fallen into arrear, the mortgagee sned the 
mortgsgor in October 1^ and obtained a decree 
for the arrear which provided for its payment by 
the mortgagor ** on the responsibility of the de- 
fendants mulgoni right** in the mortgage premises. 
*rho decree-holder attached the mortgaged premises 
in execution, and having brought them to sale 
and purchased them himself, ho sued for possession. 
Heid^ that the sale was invalid under the Transfer 
of l*ropcrty Art, s. 99. Durgayya v. Anantha 

I.LB.14Mad.74 
See ViONESWAKA V. Bapayya 

LLB.16M6d.486 

8. TJeufrwduary 

mortgage— Suit hy wufrucluary mortgagee for sols 
of equity of redemption of mortgaged property to 
execution of a deeme for mesne profits and costs. 
Certain usufructuaiy mortgage^ not having 
been put in possession of the mortgaged property 
by the mortgagor, sued and obtainod a deoree lor 
possession with mesne profits and costs. Under 
this decree, the mortgagees weiw put in possession 
of the mortgaged property. They then applied 
for attachment and sale of the mortgaged property 
in execution of their deoree for mesne inrrats and 
ooets. This applioation was disallowed. Themortp 
gagees then brought a suit for sale of the equity oi 
re&mptkm of the mortgaged pro pe r ty , leaerviog 
their righta- and interem uimr the mortgage. 
Held, that auoh a suit would not lie as hetse o^ 
posed to the intention oi s. 99 of the Tramwr of 
Property Act, 1882. Anm*uBak v. Fafn-wi-EiiiSv 
LL.H.ldAU. m.snAJodedlM Shaw Ohow^ 
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4kr}f y. Mttdhvb Latt Shaw Chowihry^ L L. B, 21 
€ak, 34 ^ referred to. Mahabtr Singh v. Saira 
Bibi .... I. L. B. 17 All. 520 

A — i and a. 2~iS«tl to aaid^ 

sah by mortgagee prior to coming into force of ike 
Aet-^Conatruction of statute. In a suit brought to 
eet aeido a sale effected by a raorlgagoo prior to the 
date when Act IV of 1882 (Tranafer of Property 
Aot) oome into force : — Bebl, that the T ranafor of 
Property Aot (es. 2 and DO) haa no retroapootive 
•effect, 80 aa to invalidate an order for aolo yfhich 
eonatiiuted a legal relation between the defendanta 
paaaod before that Aot came into force. Nara- 
NAFPA V. Samachablv . I. L. R. 19 Mad. 882 

5. and s. 67 — Mate of mortgaged pro- 

perty tfi execution of money-daircc — Sale bymort- 
^gagee of mortgaged properly to antUfy a claim not 
ariatiip under Ae mortgage. A mortgagee cannot 
Bell the mortgaged property in execution of an 
-ordinaiy money-decree in aatiafactiun of a claim 
not ariaing under the mortgage. S. 00 of the 
Tranafer of Property Act lirnita the right of a do- 
oree-holder in auoh a ease, and pro v idea that ho 
diall not bring the mortgaged iiropofty to aale 
odierwiao than by inatituting a auit under a. 07 
of that Act. Qtfiefe ; Whether the auit to bo ina- 
stituted under a. 99 ia a auit on the mortgage or ia 
one on the charge created by attachment. Jadub 
Lall Shaw Chowdhry v, Madhub IjAiji Shaw 
<}rowdhry . I. li. R. 21 Gulo. 34 

8. B. 99 and b. 6T—Uaufructmry 

mortgage— Leaae by mortgagee to mortgagor of mort- 
gaged premiaea — Suit for recovery of rent — Attempt 
to aeU mortgaged property tn execution of money- 
decree for rent, fields that a uaufructuary mort- 
gagee who had loaaed the mortgaged premiaea to 
nia mortgagor could not, in execution of a aimplo 
money-doaree for rent againat the mortgagor, attach 
and Bell the mortgaged premuea, but muat bring a 
auit aa provided by a. 67 of Act IV of 1882. Azim- 
ULLAH V. Najm-un-nissa . I. Ii. B, 16 All. 416 

7. Sate of mortgaged 

property-^Bur-i-peahgi mortgage—Purchaae by the 
mortgagee. S. 99 of the Tranafer of Property Aot 
(IV of 1882) ap^ioa to zur-i-peahgi mortgages, and 
a puiehaae of the mortgaged property by the 
mortgagee in execution of a decree for rent due 
by the mortgagor under a katkina lease of the j 
property waa held to bo not merely irregular, but i 
Absolutely void. Shxodeni Tbwaui v. Kamsaran 
Binok • • • . I. Ii. B. 26 Calo. 104 | 

Moti Ram Trwabi v. Ram Lakuan Sinoh { 

3C.W. M. 290 I 

8. B. 99 and B. 67— dpplicaetoa for 

the aUachment and aale of mortgaged property in 
BBPeevftbii o/ a decree obfntiied fiof ta accordance utiih 
the Tranafer of Property Act, though auit ineMuMt 
after Ika paadng 'of the AeL A mortgagee obtained 
a deoM on the 10th February 1888 upon a mort- 


! TBAMSFBB OF PBOPBBTY AOT (ZV 
j OF 1882)-coHfd. 

j a 99— ecwifd. 

, gage-boi^ dated the 18th January 1879. The 
; decree simply provided that the plaintiff do obtain 
' the amount of hia claim, and that the mortgaged 
property should roiimin liable for tho satiafaraon 
of tho debt. The judgment-creditor, in oxooution 
of that ducn‘ 1 % sold one of tho mortgaged proiwrtiea, 
and afterwards assigned over tho doerco, and tho 
asaigneu, on tho INth August 1894, applied for 
tho excuiitiun of the ilc'creo by attach luuiit and aale 
of another of tho moi-lgngcd pru|X‘rtios. £fekl, 
on tho objection of tho judgment debtors, that i. 
99 of tho Transfer of Proiierty Act was npplioable 
to the case, and that the inortguged pru|MTty could 
; not bo sold, unless a suit under s. 67 of the Aot bo 
brought, and tho procedure proscribed by the 
Tran^tr of Property Aot followed. 'ITie property, 
however, csoiild l)o attached, na thcri« is nothing in 
a. 90 prohibiting such atbiehment. Cuunuba 
Nath ])rv v. Buiuioda Shoondury CliiriaB 

I. L. B. 22 Calo. 818 

9. ■ — Mortgage-decree “• 

Tranafer of Proftcrly Act {IV of ISSi!), decree 
regardol aa mortgage-decree undtr—Salc of mortr 
gaged properly in execution of decree. In a 
suit for roisovery of mortgage- money by sale, 
brought after the Transfer c»f Proiatrly Aot (IV 
of 1882) had come into fun:e, the (lecn« of tho 
Court woh: *"lliat a dectreu Ini passed in favour 
of tho plaintiffa in rospect of H8H7-1()-18, together 
with costa and inli'rosts at tho role of 6 per cent, 
per annum up to tho date of realization, and that 
tho mortgaged proiNulics bo inude liable (/we 
hand keu joe) for roalizntioii of tho dcc:retnl money.'* 

' //e/d, that the deeroo waa to Imi regnixicd na a inort- 
i gago-dcoroe governed by the Transfer of Property 
I Act, though not made in the form prescribed by 
I that Act; and it followed that it was not opjBn 
‘ to the dooroo-holdcr to proceed ogainst proportioa 
; other than tho mortgaged proiwrlicH before ex- 
. haiiating tho latter, and without obtaining an order 
! under s. 90 of the said Ai^t. Jogemaya Daaai v. 

Thachomani Daaai, L L. H. 24 Calc. 473, and 
> Faeil HowUidar v. Kriahnm JiantUtoo Boy, I, L. B. 

\ 23 Cak. 680, referred to. Chundra Nath Deyv. 

. Hwrroda Shoondury Ohoae, 1 . 4^. B. 22 Calc, 813, 
i distinguiiJicd. 1ml JIeiiaiiy Sinoh v. Hauibcr 
I liAiiUAN I. li. B. 26 Calo. 160 

j 10. - - -1 and B. Bl— Landlord ^om- 

I ing mortgagee to knant— Pouter to aell knure in exe- 
\ cution of rent-decree. When a landlord has takc^ 
a mortgage of the holding of a tenant ho ia 
debarred by a. 99 of the Transfer of Pro^rty Act 
from bringing the tenure to sale in execution of hia 
rent-dooree otherwise than by instituting a ouit 
under a. 67 of that Aot. Ramani Dasi v. Subxnoka 
Nath Dutt . 1 

21, — - - MortgagoSaleof 

mortgaged property— Money-decreo— Tranafer of 
Property Act {IV of 1882), aa. 07, 99— Execution 
—Purehaae by the mortgagee, effect of— Mortgagee, 

18f8 
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liMUiie^ o/— ilceoKitf. A mortgAgee, in execution 
of 8 decree obtained against the mortgagor on 
account of another debt, sold the mortgaged 
pio^Brtlea, rarchased the equity of redemption 
himself, ana obtained possession through the 
Court. And, in a subsequent suit upon the mort* 
gaM* for sale of the mortgaged properties, the 
derano^ f'nfer ofio, uras that tho pnxxmiimn were 
. contihfy to the proyisions of s. 00 of the Transfer 
of Ftoperty Aet that the purchase by the plaintiff 
qfaa null and void; and that the mortgagee 
wal bound to account for tho iwriod ho was in 
* '‘"pOBseiMlon of tho mortgagt4 property. that, 

haViiu, regard to tho provisions of s. 00 of the 
Tnnafar A Property Act, the purchase b}* the 
mortgam was null and vcid, and possossion ob- 
tained by him was not in acconlanco with law, 
and he was therefore liable to render account of 
moneys realized from tho mortgaged properties 
during the term of his possession. Diirgayyn v. 
Amamiha, L Lm R> 24, Mad,, 74, follon^. Sri 
Raja Papamma Rao v. Sri Vira PraUipt Rama- 
ehandra Razu, I, L, R, 19 Mad, 249, referred to. 
Snin Da88 Daas v. Kali Kumar Hoy ( 1003) 

LL.lt.80Calo.4e8 

8.o.7C.W.ir.580 

•VR%-\ ^ Civil ProcidwB 

GaiSt 9, 4S—Sak of mortgaged property in execu- 
- ikk of money decree held by mortgagee— Sale eei aaide 
. — Sypeegneni enit for sale on the mortgage. Whoro a 
nmrl^m had brought the mortgaged property 
td ula m execution of a simple money decree held 
by him.against the mortgagor, and such sale was 
sot asm with regard to the provisions of s. 00 of 
the Tfanafor of Property Act, 1882, it was held 
that tho mortgagee was not debarred from sub- 
sdiu^tly bringing a suit for sale on his mortgage, 
notwithstanding a. 43 of the Code of Civil Procedure. 
Azim-yUah v. il^uzm-iffi-iiisra, I. L. R. 16 AU. 415, 
Mfd Gooind Hart Dev y. Parashram Mahndev Joehi, 
/ A 25 Rom. 161, Kforrod to. Bhola Natit 

Mvbammad Sadiq (1004) L L. B. 86 All, 288 

.W — Mortgage of load 

. ^ -^RybeeguerU sale of eguily of redemption in exe- 
rrcul^o/deorec m favour of third party— Pnrehaee 
y 6f^.9guit9 of redemption by mortgagee— Svbeeguent 
by mortgagor to redeem — Mainlainnhility. 
la 4882# plaintiff’s father mortgaged certain im« 
mOfihMe^ property belonging to the tarwad now 
' ra p wanted by plaintiff ; and. subsequently tho 
mqnnm purchased the equity of redemption of 
thuifutdl at a sale, which was held in execution 
of a in favour of a third party. BoUi the 
morlgw'alld the sale wore binding on the tarwad. 


^Plaintmiiow sued to lodeem the lands contending 
that rife. was entitled to do so, inasmuch as the 
Mle iif the equity of redemption hod not b^n 
efMfd in a suit for sale by the mortgagee on his 
WtpLgSt,, Held, that plaintiff Was not entitled 
to redeem. Erwappa MydaHar v. Commmial 

pud And Mortgage Bank, LtmUed, 1, L. R. 23 Mad, 

. 1 » * 
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377, not followed. Ikiiotha v. Chakkiamma 
(1204) . . L L. B. 87 Had. 488 

14. Civil Procedure 

Code, B. 233 — Mortgagee holding aUo a eimple money 
decree againel mortgagor— Transfer of decrco—HighlB 
of traneferee. H, the holder ot a usufructuaiy mort- 
gage over tho property of B, obtained against B 
a simple money decree, which had nothing what- 
ever to do with the mortgage or the debt scoured 
thereby. H transferred this simple money decree 
to M. Held, that there was nothing to prevent 
M from bringing to sale in execution of this 
decree tho property mortgaged by A to //. Chundra 
Nath Day v. Burroda Shoondury Ohoee, I. L. R. 
22 Calc. 313, distinguished. Bane Bal v. Makvi 
Lal(1006) LL. B,87 AU.460 

15, Mortgage — Sate 

of e^ity of redemption by mortgagor — ^reihaee of 
^iiy of redemption by mortgagee in execution of 
a diecru against mortgagor's vendees — Efeet of 
such purchase—Suit by mortgagor's vendees for re* 
demption — Parties, The equity of redemption 
in certain mortgaged property was sold by the 
mortgagor to third parties. In execution of a 
decree for costs and mesne profits the mortgagee 
brought the equity of redemption in the hands of 
the purehasers to sale and purchased it himself. 
Years after this tho purohasem of tho equity sued 
to redeem tho mortgaged property, treating the 
sale to tho mortgagee as a nullity. They did not 
implead in this suit tho representatives of the 
original mortgagee. Held, that tho suit must fail 
for want of proper parties. But in any case the 
purchim by tho mortgagee of tho equity of re- 
demption was voidable only and not void, and could 
not after tho lapse of some twenty yean be im- 
peached. Tara Chand v. Imdad Husain, I, L, R, 
13 AU, 325, and Mayan Pathuii v. Pakuran, I, L 
R 22 Mad. 347, approved. Khairai Mai v. Daim, 
L, R, 32 I. A. 23 ; Bhuggobutty Dossec v. Shama* 
chum Bose, 1. L. B. 1 Calc., 337 ; Martand v. 
Dhoado, J. L, R 22 Bom. 624, and Sheodeni Tewari 
V. Bam Saran Singh, /. L. R. 26 Cak. 164, referred 
ta Abdul Rashid Khan v. Dilsuxh Bax (1905) 

L1I.B.87A1L017 

10. Mortgage — Suit 

for sale on a tnortgage^-Compromise resvliing in a 
money decree— Mortgagee not competent to sdl mort- 
gaged property in execution of such decree. A mort- 
gagee brought a suit for sale on his mortgage. 
Tho suit was comi^mised, and the mortgagee took 
a money decroe. In which, however, the property 
originally hypothecated to him was set out as 
being chaig^. Held, that the mortgagoe decree- 
holder could not bring the mortgaj^ piti|ierty 
to solo in execution of his decree, but, if 
wisned to do so, he would have to instituto a suit 
under s. 67 of the Transfer of Property Act on the 
decree. Auhhoyessury Ddbee v. Oouri Sunkur 
Paniay, 1. L. R. 22 Cak. 359, followed. Him 
Ban V. Bihabi Gib (1906) L L. IL SB AU. 68. 
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17. Not tnerely de- 

claratory o/ M Lav^Purduue by mortgagee of 
<quity of redemption in execution of decree not based 
on morlgager^Kffect of on the rights of sons of morU 
gagor. 8. 00 of the Tianafer of Property Act is not 
merely decloratoiy of what was accepted and cn- 
forood as law before the passing of the Act and effect 
ought not to bo given to the new restrictions im- 
pose by that section so as to give them retro* 
spectiveoperatinn. MiUhvraman Chetty v. Kttap- 
paaami, I. L, Jt, 22 Mad. 372, distinguished. 
When the mortgagee, at a Court sale |icrfocted 
before the passing of the Act, and brought about in 
respect of a claim independent of the mortgage, 
purchases the right of redemption in the mort- 
gaged property, such purchase paMses to him the 
whole interest as effectually against the sons of the 
.judgment-debtor as against the judgment-debtor 
himself and the sons cannot sue to n‘dc(^m the pro- 
perty BO sold or their fdiaro thenun. Navmuvixn 

Muthusami Diksiiadar n005) 

L LB. 29 Mad. 421 

18. Rights of pur* 

chaser — fjandlord having a ^nortgnge of the holding. 
The sale of a holding in execution of a decree for 
iimt obtained by a landlonl, who also held a mort- 
gage of the holding, is void, and the purehasejr at 
the sale acquires no title against another mort- 
gagee of the holding, who has piirchaseil it under a 
clccTCO on his mortgage. Sheodeni Tewari v. /tom 
«Vafan Ringh, I. L. R. 26 Cole. 164. followed. 
Basibuooin V . Kailas Kamini Dxbt (1005) 

I. L. B. 88 Oalo. U8 

19. ; Money decree db* 

inined by mortgagee against mortgagor — Transfer 
of the decree — Assignee hound by the provisions of 
s. 99. I'he transfei'eo of a money tleerctc obtained 
by a mortgagee^ against his mortgagor is bound by 
the restriction imposed upon the mortgagee by 
B. 00 of the Transfer of Property Act([V of 1882). Ho 
can attach the mortgaged properly, but he is not 
onlillcd to bring it to sale otherwise than by in- 
stituting a suit under s. 07 of the Act. ( •hiiaoan 
V. Lakshman (1007) . I. L. B. 81 Bom. 462 

20. Civil J*roeedure 

■Code {Act XIV of 1332), s. 316 — Mortgage — Simple 
money decree accepted by mortgagee^Snle of morU 
gaged property in execution of such decree. Even 
though the mortgam disclaims all interest in 
his mortgage and am for and obtains a simplo 
money decree, ho is precluded by s. *00 of the Trans- 
fer of Property Act (IV of 1882) from bringing the 
mortgaged property to sale in execution of the 
simple money decree. Madho Prasad Singh v. 
Baijnath, AU. WeMy Notes {1905) 152, followed. 
But if such a sale does in fact take place and is 
■confirmed and a certificate is granted to the auction- 
purchaser, the sale cannot afterwanls be impeached 
upon the gronnd that it was in violation of s. 00 
•of the T^nsfer of Property Act. Maian Makund 
Xal ▼. Jamna Xanlapuri, AU. Weeldy Notes {1907) 
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43 ; Raf Kishore He Sarkar v. Dina Nath Ctom- 
dra, 12 C. IF. N. lx ; Thaleri Pathumma v. Than^ 
dora Mammad, 10 Mad. L. J, 110 ; Durga Charan 
Mandat v. Kali l^rasanna Sarkar, 1. L. R. 26 
Ctile. 727 : and Umed v. Jas Ram, /. L. R, 29 
AU. 612, refermd to. Sonu Singh v. liihari Singh, 
/. L. R. 33 Calc. 283, dissented from. Kishan 
Lal V Umilio Singh (1008) I. L. B. 80 AIL 146 

— Bi. 909 67— Holder of usufructuary 

tnortgage attaching mortgagrd property for a decree 
on an independent claim may sue uwtrr s. 67 on the 
mortgage. Where a usiifniciunry inertgagt^, who 
hful no right to sue for his mortgagtt amount, ob- 
tained a decree againit the mortgagor on a daiin 
indejwndont of the mortgage and in execution of 
such dc*eree atlachiHl the iuteresl of the mortgagor 
in tlio mortgaged piDiHTties : — UrU, that ho was 
cntitlMi under the provisions of s. 00 of the Transfer ■ 
of Pro]H>rty Act to bring a suit on his mortgage 
tinilcr s. 07 of the Act. 'I'he diuTi^c in such a suit 
should be one for the i-alo . of property free firoiii 
the mortgage claim and for tlio appluiaiion of the 
salc-proccods in satisfaction of the mortgages on 
the pn>)NTty, the balance, if any, to bo applied 
towanls tho claim iini1i*r atlaciimeni. (loviXDA 
Bhatta V . Nahaim Bhatta (1000) 

I.L.B.20Mad.424 

B. 100. 

See. (b-8jrARER»— (lENRHAI. UlGUTB IN 
Joint Propkiitv. 

I.L.B.14A1L 878 
See Limitation Act, 1K77, Hch. If, Am. 

148 . LL. R.8A1],296 

See Mortii age — Constiujction. 

I. LB. 18 AIL 28 
See Mortgage— Form ok Mohtoagb. 

I. L B. 9 AU. 168 

1, Charge on im- 

moveable property — Mortgage — Construction of docu- 
ment— LimiUition. Under s. 100 of the Tmnster 
of Property Act, for a document to create a chaigo 
on immoveable ])roperty, it iniist bo a doeumont 
that ereatesBueh ehargu immediately on its oxu- 
mition, and not op«!iates only as a charge at some 
future time, such as in tho event of nt>ii-payment 
of the money secured l>y it, thtt latter boin^ the 
possibility of a c;haigo iiltiniately arising on tho 
land, anil not “ a charge ** within the meaning of 
that mtetion. A lent R BOO, and li executed a 
document on the 24th July IHHl, whereby ho agreed 
to repay tho amount with intiTest in the month of 
Baisakh 1280 F.S. (A|irll 1882), and further agreed 
that, if ho did not iiay the money as stipulatM, ho 
should sell his right to certain land and that A 
should take possession thereof, and that after A 
took ])osH(fHsion of the land no interest should bo 
paid by him, B, and that .4 should pay the rent of 
the landlord out of tho profits of the land without 
any objection. A instituted a suit on tliB 3rd 
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Augnet 1866 to recover tbe BOO. HM, that the 
doounumt did not amount to a mortgage, nor did 
it create a charge under a 100 of tlm Ttenifcr of 
Property Act, and that the suit was barred by 
limitation, three years being the period applicable. 
Madho Musxb «l Smn Benaik Ufadhya oHm 
Bsna Ufadhya . I. L. B. 14 Calo. 087 

% . .. and 8. M~-~UypoUiecaiicnrho^ 

ittii on. The period of limitation for suits upon 
hypothecation-bonds which contain no power of 
sale or olSoct no transfer of property, executed 
before the Transfer of Property Act came into 
operation, is twelve years under Sch. H, Art. 132, 
of the Limitation Act of 1877. Alibtt v. Nawu !• 
L, B, 9 Mad. 21S, followed. Per Muttusami 
Atyab, J. — “ Tlio transaction in suit appears to be 
of the kind described in s. 100 of the 'J'ransfer of 
. ^perty Act, which defines how a charge is 
created but " it scorns to mo that the Transfer of 
Fkoperty Act docs not invest all prior hypotheca- 
tions with the rights and liabilities arising from 
simple mortgages, whether or not those transac- 
tions satisfy tho requiromenta of the definition it 
contains of simple mortgages.*' Bakqasamt v. 
Muttukumabaffa .]t I • I. Ik B. 10 Mad. 600 

yi 8.f - 9 and 8. 68—“ Charge ''^Bengal 

Tmumey Act, s. 6S. The Provisions of a 08 of tho 
Transfer of Property Act are not amongst those 
made applicable by a 100 of that Act to a person 
having a chaige within tho meaning of the latter 
section. Semble : Tho “ chaige ’* referred to in a 06 
of the Bengal Tenancy Act fVlII of 1886) is not 
such a “ chaigo ’* as that defined by a 100 of tho 
Transfer of mperty Act Lolit Mohun Bog v. 
Bindodai Ddhce, 1. L. B, J4 Calc. U, explained. 
Fotick Guukdir Dby Sibcab v. Fot.by 

I.Ii.B.150alo.49S 

4. Mortgage^uU 

hg sons againet father for fartitUm — Sabeeguerd 
mortgage of euii propertg hg father---ConeaMecru 
M partition miir-^ubHquent decree in a euit on the 
mortgage againee the father akme—Liabilitg of pro- 
fertg tn execution — Kfiect of instrument intended to 
M a mortgage hut defective in fomir-Charge. Plaint- 
iih, who were the sons of first defendant, had, on 
18th Hsroh 1893, instituted a suit against their 
fatfabr for partition. On 24th July 1803, their 
father esneuted a deed pu^xirting to mortgage ^ 
house to defendants Noa 2 and 3. ThatdoDdwas, 
however, attested hy only one witnesa On 24Ui 
Beoembw 1804, a rsciiMmia was filed, and adecoce 
based on it was passed in tho partition suit between 
plaintifiB and their fhther, which tho fatto 
oonvayed to plaintiffs tho wholo of his interest in 
tho Immoveablo family property, retaining onty 
Boffioient money to satisty certun incumbrances 
which existod on the pr o per ty. These were in ftet 
paid off, and the plaintiff tooK possession. Defend- 
ants Koa 2 ana 3 obtained, agpdnst the fhiher 
alone a decree for the amount of their inortgageb and 
lor sale in default of payment : and pnrehased it at 


; TBAN8FBB OF FBOFBBTY AOT (IV 
OF 1888)-60fifr/. 

— SL 100— eolieki. 

a Bslo in execution thereof ; and obtained possossioie 
through tho Gourt Plaintiffs then applied, under 
H. 3.32 of the Gode of Civil Procedure, for an order 
restoring thorn to ix)S8eBHion, and, as that applica- 
tion was dismissed, filed the present suit. Held, 
that plaintiffs were entitled to recover posses- 
sion. As against the plaintiffs, the decree obtained 
i by defendants Nos. 2 and 3 must bo regarded as 
merely a personal decree against tho father on hia 
covenant to pay ; and the house was not available 
in execution of it, inasmuch as it was tho separata 
property of tho plaintiffs, under the decree in the 
partition suit, at tho time when the decree waa 
obtained. Quare: Whether an instrument which 
was intended to he a mortgage, but is invalid by 
reason of iis not fulfilling the requirements of law, 
should 1)0 hold, os between tho ]^rties to it, to 
operate so os to create a charge under s. 100 of tho 
Transfer of Property Act TofSuddi Peada v. Mahar 
Ali Shdha, /. L. B. 26 Cate. 78, considered. Mithi- 
RAM Bhat V . Somakatha Naicxab (1001) 

! LI.B.S4Had.887 

j 6. Mortgage deem 

! — Pagment hg one of several representatives of 
deceased mortgagor — Charge — Contribution. A mort- 
gagee having obtained a decree on his mortgage 
tho decretal amount was paid off by one of several 
represontatives of thcdeceaserl mortgagor. Hdd^ 
that tho latter did not thereby acquire a chaige on 
the mortgaged property, within the meaning of 
s. 100 of tho Transfer of Property Act Tho pro- 
visions of B. 96 and s. 82 of the Transfer of Property 
Act do not apply to such a case. Bhagwandas v. 
Hardei, I. L. R. 26 AIL 221, disapproved. Danappa 
V. Yamnappa, I. L. B. 20 Bom. 379, distinguish^ 
Upendra v. Qirindra, /. A. B. 26 Calc. 566, refer- 
red to. Jahah Aba Bkoam v. Mirza SiinjAUDDnr 
Bukht Bahadur (1996) . . 9 O. W. B. 806 

6. I>ocumeiiis executed 

in the mofussib--Contraets of the people of Indian 
Liberal eonstruction-^Begard to be had to all the eir- 
emnstances of a traneaction-^Intenlion to make land 
seeuriig for payment of ddd — Charge. Dooumenta 
ezecniM in the mofussil come within the state- 
ment of the Privy Council in Hunoomanpenaad 
Panday v. Museumat Bdbooee Munraf Koonweree, 
6 Moo. /. A. 411, that “deeds and contracts of tho 
people of India ought to be liberally oonstrued. 
The form of expression, the litoral sense, is not to be 
regarded so much os the real meaning of the parties 
whioh the tiansaotion disdosos.*’ Where having 
to aU the cireumstanoes of a traDsaotion 
there remains no donbt that the doonments ere 
Bu^ent and do show an intention to make the lend 
seonrity for the payment of the debt mentioned 
therein, the doouments create a chaige. Javabdaw 
8. Ahaht (1908) . I.Ii,B.88Bom.8BG 

a.lOL 

Bee Bbvoal Tihahot Act. 

8aW.B.46L 



( 12627 ) 


DiQESX OV CASIfij, 


{ 12028 ) 


TBi^NBFBB OF FBOFBBTY ACT (IV 
OF 188B)-eoii<A 

B. lOlr-coneldf. 

jSfeeMoRTQAOB— S ale oeMortoaged Pro- 
perty— Rights OF Mortgagers 

I.li.B.ieMBd.94 
I. L. R. 20 Mad, 274 
I. L. B, 26 Bom. 88 
I.L.B.31Calo.370 

Redemption— Btoiit of Redemp- 
tion . I. L. B. 23 All. 1 

8u Sale for Arrears of Rent— Tngum- 
BRANOBS . 6 0.117.17.834 

Lien on mortgaged property-— Mortgagee^ 

joint purehaeo of mortgaged property hy— Mortgagor^ 
objection to aah by. Where the mortgagco pur- 
choRoa the mortgaged property along with 
other poperties and jointly with other peraons 
in nndiYidod sharofl, hia lien upon the property 
is not extinguiahod, bat ia oxiating, it being for . 
his benefit within the moaning of a. 101 of the ; 
I'ranafer of Property Aet. A mortgagor ia preolu- j 
ded from raiaing the objection that the sale of the 
mortgaged property in execution of the decree in 
the mortgaged suit ia invalid by reason of the decree 
mat in that suit not having been mode absolute, 
if such objection ia not raia^ at an early stage of 
the proceedings. Gttnimdra Prosad v. Baunatit \ 
SiNGn (1004) . . . I. If. B. 31 Calls. 370 ! 

'E.lOa ! 

dfee Mortgage— Redemption— Misckixa- I 
NEOVB Cases . I. L. B. 27 Bom. 28 | 

a. 104f pules framed under— j 

See Sale in Execution of Decree— Set- . 
TING ASIDE Sale— Irregularity. 

I.li.B.86Calo.708 
4 0,W.B.474 

BuUe made by High 

Court under e. 104^ effect of— Applicability of Code 
of Civil Procedure to ealee in execution of 
morigage-deereee. & 104 of tho Transfer of Pro- 
perty Act is an enabling section, and tho rules 
made by tho High Ckiurt (Circular Order No. 13, 
dated 27th April 1802) under tho proviaiona of 
a. 104 of the loafer of Property Act do not limit 
the applicability of tho proviaiona of tho Code of 
CSvil Procedure aa regards sales held in execution 
of mortgm-dccreea Kedar Nath Bout v. Kali 
Charon Baia, /. L. JB. 25 Cak. 703, explained. 
Daxsbiva Moran Roy v. Basumah Deri 

40.W.Br.474 

b. 106 . 

Su Evidence— Parol E vidence— Vahy- 
iNo OB ■ Contradicting Written In- 
struments . • Ii. B. 29 1, A. 138 

See Landlord and Tenant— Forfeiture 
—Denial of Title. i 

I.L.B.24Calo.440 ; 
. .. 2C.W.B.282 ' 


TBANBFBB OF FBOFBBTY ACT (IV 
OF 1882)— confd. 

- SB. 106, 106— Leiae from month to 
month — Leeete to give Am services aa family doctor 
ta lieu of rent — Lease for other than agrieuliural 
or manufacturing purpoac— Termination of Uaao^ 
Notice to quit, fifteen daya\ if auffieient. Where it 
waa agitMHi that, instead of paying rent, a leiwoe was 
to give his aorviccs aa a family doctor to tho lessor, 
the lease a*aB a lease from month to month, termin- 
able by 15 days* noticu expiring with tho end of a 
month of tho tennnoy. Jyotisii Chandra Mitkeiiji 
1’. Ramanatu Bradra (1904) . 8 C. W, N. 904 
L L. B. 32 Calc. 248 

- SB. 105, 107. 

i9ee Lease . . I. L. B. 80 Mad. 322 

B. 100. 

See Fisiirrv, Uioiit ok. 

I. If. B. 20 Calc. 446 

See Lanhlohd and Tksant- Ejectment 

—Notice to quit. 

I. L. B. 7 All. 606 ; 889 
I. L. B. 17 AIL 45 
I. Ii. B. 20 Bom. 759 
1. Ii. B. 22 Bom. 754 
2 C. W. N. 883 
4 C. W. N. 672 ; 790 
8 C. W. M. 454 
13 C. W. N.513 

See Leake . I. L. B. 80 Mad. 108 

See. OnI'H ok PhooK riANI>l.oltll AND 

Tenant • . I. B. B. 13 Mad. 60 

BB. 106. 107. 

See Lease . 11 0. W. K. 1124 

as. 106. 111. 

See Landlohd and Tenant. 

I. L. B. 83 Calc. 839 

SB. 106. 116, 

See Notice to quit. 

I. L. B. 32 Calc, 128 

Lease for other than 

agricvUvrnl or wnmilaHuring jmrpoeea—Term of 
three years— Holding over— Termiwntionr— Notice to 
quit, filtecn days; if avffirifnt. Where immoveable 
property wiih leased for other than agricultural or 
manufacturing pur|K)M?H for a term of three yearn 
and tho Icsfi^ woh allowed to hold over, tho lease 
would be terminable by 15 dnys’ notice expiring 
with tho end of a month of the tenancy. Thailuxho 
Nath Roy v. Sarat (’ifANDUA Bankkjeb (1904) 

8 C. W. B ; 901 

-- - b.107. 

See Evidence— Parol Evidence Vary, 
ISO OR Contradicting Written In- 
struments . . 1I.B.89I.A.188 

See Registration Act (111 uk 1877), sa. 3 
and 17 . . l.Ii.B.27AlL468 
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TBAVSraB or PBOFSBTT AOT (IV 
or 188 S)— cMidi. 

«. vn—emdd. 

ae« RiowiiunoH fc 17, m. (i). ! 

L Ik B. 17 Kftd. S76 
l.X,.B.aiMad.lOe 
I. Ik B. >4 Mad. 481 

^ Hd$t lease o/— 

General Clanses Aei (/ of ISOS)^ s. 2, eL S^Immo^ 
dU» proptrly —BigUlrttUo» Aa (III of W7\ «. 17. 
A suit was brought !or rent of a hftt on the basis of 
a verbsl settloment for throo years at an annuel 
iumma of R370. The dofondants domed the 
aetUement. The first Court found for the plaintiff ; 
but on appeal an objeotion having been rais^ by 
the defendants that the verbal lease was illegal 
under the Transfer of Property Aot, the suit was 
Hdd, that a h&t is a benefit ansing out 
of la nd, and therefore within the definition of 
" immoveable property ’* aa given in a 2, el. 6, of 
the General Glauses Act (1 of 1868). Ihe leaw of 
a h&f comes within a. 107 of the Transfer of Pro- 
perty Aot (IV of 1882), and can be effectjji only 
a logistered instrument. Subbnpra Narain 

SINOB .k Bba. Lal i^B.a2 0alo.75* 


TRAKBrSB OF PBOFBBTY AOT (IF 
0.108. 

8 u Landlord and Tbnant— Buildings 
ON Land, Bight to rbmotb, and Com- 
pensation FOR Improvements. 

I. I 1 .B. 98 0010.890 

See Landlord and Tenant— Damage to 
Premises let . I, L. B. 17 Mod. 88 
I. Ik B. 98 Bom. 16 

See Landlord and Tenant— Forfeiture 
—Denial of Title. 

LL.B.94Calo.M0 

See Landlord and Tenant— Tii.\nsfbr 
BY Tenant . I. L. B. 17 Mad. 908 

L L. B. 99 Cole. 494 
4 0. W. M. 674 

iSfee Mineral Rights. 

I. Ik B. 84 Oalo. 868 

See Onus of Proof— Landlord and 
Tenant . . L L. B. 18 Mad. 00 

a IO 89 OI. ( 0 ). 

See IiANDLORD AND TeNANT— OBLIGATION 
OF Landlord to give and maintain 
Tenant in Possession. 

I. Ik B. 96 Bom. 969 


^ . Lease of immoue- 

able propeHff — KdbeUaH not to lease. Held, by Blair, 
J. (BANERJia dubitante), that a kabuliat, though 
TOgistoied, cannot bo oonsiderod as a lease of 
immoveable property by a rogistorod instrument 
within the meaning of a. 107 of the Transfer of 
Property Act, 1882. Nand Lal e. Hanuman 
(1004) . . • . I. Ik B. 98 Aa 688 

^ - Lease of mmover 

able properttf-^Kabuliat not a lease. Where a lease 
of* immoveable property is for a period of more 
than one year, it must bo made by moans of a 
duly eieeuted and rogistorod patta ; such a lease 
cannot bo eroatod by or proved by the production 
of a kabuliat only. Nani Lal v. llanuman Das, 
An. Weaiy Notes {1904) 40, referred to. Kashi 
O n V . JoGENDRO Nath Qhose (JWg) 

I, Ik Bb 97 Aa A88 


^ - Lidi— CAarys— 

jlMtemsal— Lease unregistered whea admissible in 
^eHenoe^oniuct of gurties to lease--*'CoUateral 
purpose." 6- 107 of the Transfer of Property Aot 
does not say that if the parties without any such 
Instrument (t.e., a lease) conduct themselves to- 
ward e«^ otho' ^ 1^ Ibey were landlord and 
tenant and moneys pass from one to the other in 
TOimnan"** of that conduct upon the understanding 
that it would be repaid in a certain event, there 
ijin ii be no right to recover that money. In such 
a case the ri^t to recover arises not upon the lease 
according to laW no lease exists, but upon 
an independent equity arising from the conduct 


Akdebib Bhjonji V . 
(1908) . 


Stbd Sirdar Au Khan 
. I.IkB.88Bom.610 . 


8u Lease . . I. L. R. 88 Oalo. 908 

oL (g). 

See Sale in Execution of Dbcrer— 
Setting aside Sale— General Cases. 

6 0.W.N.886 

olB. (h), (o)— 

See Landiaird and Tenant— Property 
IN Trees and Wood on IjANd. 

I. Ik B. 84 Mad. 47 
I. L. B. 88 Oalo. 64 

oL (J). 

See Lease, Assignment of. 

I. Ik IL 80 Mad. 410 

1. . Transfers before 

passing of Transfer of Property Act. S. 108 of the 
Transfor of Property Act does not apply to trans- 
fers which took placo before the passing of tho Aot. 
Habi Nath Karmaxar v. Raj Chandra Ka^akar 

9 O. W. M. 199 

2, Bemovdl of build* 

ings during continuance of lease—Ruk of common 
htw in India — Buildings ereekd by tenanL Certain 
land was leased in 1876 to a tenant for twenty 
years, it boing recited in the lease that the tonMt 
took a lease of tho land for oonstmoting a Imilding 
thereon for tho purposes of trade. A bidding was 
erected, and it was not contended that it was of a 
kind different from or of a value out of proporuon 
to what was in the contemplation of the pwte» 
when the lease was entered into. At the erora- 
tion of tho term, the lessor sued to recover the land , 
butha jUdnot olaim that the tenant was to loMr 
at liberty to remove the bnilding (though thtt had 
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TBAirSFaB OF PBOFBBTY ACT (IV 
OF 

B. 108— 

not boon romovod during the continuance of the 
leuBO). On ita being contended that the tenant 
waa entitled to be fiaid the value of the building, 
which lie had erect^ on the land before ho could 
be evicted : Htld^ that it is CHtabliHheci that the 
maxim ** quicquid oBdificaiur wlo, wdo cedii '* docH 
not gcneridlv apply in India and oven in caMOM to 
which the Engliah law aa auch waa applicable, the 
Indian I^egialaturc, by Act XI of IH85, departed 
from that maxim in the caaoa apcciflod in a. 2 of 
that Act (corroaponding to h. 61 of the Tranhfer of 
Property Act). Both under the Hinilu and the 
Muhammadan law (as well aa under the iHinimon 
law of India) a tenant, who orecta a building on 
land let to him, can only remove the building and 
cannot claim comiH'nantion for it on eviction by 
the landlord. MahnUikhmi Ammal v. Palani 
Cheitif 6 Mad, II, C, 246^ diaciiaaed. Inmai Kani 
Kowtuan V. Nixahali Sahir (1004) 

I. L. B. 87 Mad. 811 

B.111. 

Stf. Kokfrituak . 1. Ii. B. 86 Calo. 807 

Stt Landlord and Tenant— Ejkctmknt 
— -NOTH rE TO git IT. 

I. KR 7 AIL 608 ; 800 
I.L.R80 Bom. 760 

SeM Landlord and Tenant— Forfeiture 
—Denial of Title. 

I. L. R 80 Bom. 864 
1. If. R 84 Calo. 440 

Su Landlord and Tenant— Nature 
OF Tenancy . L L. R 86 Mad. 488 

Sfja Lease— Construction. 

I. L. B. 17 AIL 888 

cL (d). 

Patni Tenure. 

I. li. R 88 Gala 744 

oL(g). 

Se€ Landlord and Tenant— Forfei- 
ture— Breach OF Conditions. 

LL.B.86Mad.l6 

a 114. 

^ IStt Small Cause ('ourt, Presidency 
Towns — Jurisdiction — Immoveable 
Property . L li. R 17 Mad. 816 

Leasts fcfftilure of, for 

ntn^payment of rent vdim period of grace allowed for 
pagmtoi, A Mulageni chit or permanent lease of 
1806 for building purposes provided that the leasee 
should pay to leaaor a rent of R6 per annum by 
the 24th May of each year; and if any arrears 
remained due, they should be paid within a further 
period of three months or by the 24th August^ and 
if not so paid, the Mulageni chit to stand cancellecL 
In a suit brought for cancelling the loRse and re- 
oovering the demised premises on the ground 
amongst otheiE that the rent duo on the 24th May 
1806 was not paid by the 24th August 1898 


TBAMSFBB OF PBOFBBTY ACT (IV 
OP 1888) — conid, 

- B. 114— ciin/fl. 

affirming the decree of the lower Appellate ('onrt* 
that the condition of forfeitiiro for non-imyment 
was not iwnal as a ix»riod of grace was allow«*d and 
consequently no rclii'f against furfeiluiu could Ui 
given. Xaragfina Kandi v. yamhi Shritg, S. A. 
No, S9 of 1900 {itvrefiortol), n»fcrrcil to and followed. 
'ITie provisions of the Transfer of PnqsTty .Act do 
not a]iply to the lease*. Even under s. li4 of the 
Transfer of Pnqiorty Act, ivlief against forfoituro 
is disenttionury and may dc|H>nd on whether the 
lc*nHO allows a masonablc |N*rifMl of grace. NARAtNA 
Naika r. Vamitiieva Bhatta (Mm) 

I. L. R 88 Mod. 389 

S.110. 

Str Be NO At., Niirtii-Wkstkiin pRi)- 
VINCES AND Assam Givii. (Nii kts Ai*t 

M. 21 . . 0C.W.N.7O6 

See Holdinci over 0 C. W. BT. 840 

See JiANDLoUII AND TkNANT — EjKCTMKNT 
— Notice to gm*. 

I. L. R 80 Bom. 760 
iSVr Landloki) and Tenant IIoldinii 
OVER AFTER TkNANCV. 

See Limitation Act. 1877, S ii. II, Arts. 
139, 144 . . I. L, R 81 Mad. 188 

— — Forffiture- Ihnial 

of landlord's title -IHewling, Wlieni the toniinU 
could nut obtain isissi^Ksioti of the whole uriMi 
loused to them nncl on iidcn*nce to llit*ir lessors 
got no silt isfiict ion fniin them, and then tf»uk a 
lease of the jsu’tiim, of which they could not get 
poRHcssicm from a stmiigifr, whom' they found in 
pi^HHiTHion : — Held, thiit then* wiis no n'niitieiiition 
by the Umunts of their charneter us siieli so us to 
crtail forfeiture. Fakman Biiii r, Tisha HADDAf, 
Hu-sain (1998) . 18 C. W. M. 687 

— Bs. lie, 117. 

See Landlord and Tenant— H oi.Di.\ii 

OVER AFTER TeNANI^Y. 

I. L. R 28 Calo. 887 

B. 117. 

See Beniial Tenancy Act. Fcji. Ill, 
Art. 2 . , I. L. R 87 Calo. 806 

See Landlord and Tenant- Forfeiture 
-Denial of Title. 

I. L. R 80 Bom. 864 

See Imndluud and Tenant -Proi’Erty 
IX Treks and Wood on Land. 

I. L. B. 84 Mad. 47 

See J^KASK— (-'onstri ction. 

L L. R 17 Mad. 88 

a. 118. 

See Bxciiancie . . 11 C. W. B, 848 

See Pre-emption— 4.'oxhtri!C!TIon of 

Wajir-ul-urz . I. L. R 7 AIL 886 
See Transfer of Property. 

I. L. B. 11 Mad. 468 
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TEABBFEB OF PBOFBBTY ACT (IV 
OF 1888 )— 


8. llS-ecmcU. 


8. 110— roficl[2. 


L Ji9chantf€ or par- 

Mum-^Tramferf wiihoui wriiinff or registraiion. 
When plaintiff and defondante Nob. 4 to 6 iron 
joint owners of certain property^ and plaintiff alone 
was owner of other property^ and by an oral 
arrangement plaintiff got the former property in its 
entirety that the tranflaotion was an ex- 
change under b. 118 of the Transfer of Property 
Apt» and not a partition, and Was invalid in not 
being in writing and regiHtoied. Oyannessa v. 
JKdSraiannasa, L L. B, 25 Cok, 210^ distinguirii- 
ed. Bab Nabain v. Khobdabx Rai (1001) 

60.W.N.7a4 

8t ■ ■ ■■■■■ ■■ ■— Landlord and 

Tenand-^Tranattr of Properly Act {IV of 1SH2). 
BA. 118, 119 — Exchange, Whore a tenant volun- 
tarily Burronderod certain leasehold righta, and 
took from the landlord leasehold rights of Bomo 
other property that tho transaction was 

not an exchange. Waliul Hassak e. Gopal Sarun 
Nabain Singh (1602) . 6 O. W. N. 906 

8 . Exchange— Parti- 

tion. Some of tho oo-ownen possessing an un- 
divided riiaro in neveral properties took by arrange- 
ment a spooiOo property in lieu of their shares in 
all the properties. Held, that this transaotion was 
not an exchange within tho meaning of s. 118 of 
the Transfer of Property Act, but the completed 
tranaaotion amount^ to a partition which is not 
required by law to bo effectM by an instrument in 
writing. Jririk v. Gatome, L, B. 3 Ch. D. 618, 
nfferrod to. GYANsassA v. Mobabakannbssa 

LIi.B.86Cala810 

SC.W.B.ei 

8.119. 

See ante, 8. 118 . .8 0. W. IT. 906 

L • Exchange — Mvival eovenanU 

enbeeguenUy entered into to support tiUn— Maxim 
**expre$sum faeit cessare taciturn,'' Tho plaintiff 
and defendant effected an exchange of land ; 
Bubsequently they executed to each other doeu- 
mentB, of which that executed by tho defendant 
recited tho exchange and continued, "If any 
daim or dispute arises, 1 hereby bind myself to 
settle it" If 1 do not so get the dispute settled 
I hereby biiid myself to pay an amount not exceed- 
ing B4,014-8-6at the rate at BM-O per kuli of land 
for lands which go out of your possession. Tho 
plaintiff, alleging that ho had been ousted from 
the land conveyd to him, now sued to recover tho 
land which ho had riven in exchan^ Held, that 
the operation of ue l^sfcr of l^perty Act, 
B. 119, was excluded by the express covenant in 
the document quoted above. Subraxania Attar 
p, Saminaiba Attab . I. Ill B, 81 Had. 69 

' 8. .■■■ ■ Breach of condi- 

tion oonstituting cause of action under s, 119 cd the 
TrunsferofPn^xrty Art, arises at date of final decree 
on appeal— Limitation Act (XV of 1877), s. 10— 
Doee not apply in suits against assignees for sola- 


ahh consideration. A, tho trustee of a temple, 
exchanged certain temple lands with B and obtauMri 
certain lands from B in exchange. C broii^t a 
suit aiAinBt A to recover the land obtained by A 
in exchange from B and possession was decreed in 
favour of 0, and A was deprived of possessioa in 
execution of the decree on 18th December 1800. 
A preferred appeals sucoessively to the District 
Court and to tho High Court and the decree was 
confirmed on second appeal on the 23rd February 
1892. On the 22nd Februaiy 1004, A's successor 
brought a suit against B to recover the lands got 
by B from A :—Ueld, that the dispossession of 
piaintiffii which ontitied him to bring a suit under 
s. 119 of the lYansfer of Property Act must be hold 
to have taken place only when the decree for posses- 
sion against mm was confirmed on second appeal, 
by the High Court Hdd, further, that s. 10 of 
the Limitation Act did not apply to the suit The 
section proceeds upon tho well-known distinction 
between transfers for valuable consideration and 
voluntary transfers, and tho transfer in this case 
is not tho loss a transfer for valuable consideration 
beoauBo the consideration subsequently failed. 
8. 10 does not deprive transferees for valuable eon- 
kUleration of the benefits of tho Statute. Bassn 
Kujar V. Dhum Singh, /. L, B, 11 AU, 47, followed. 
Hanuman Kamat v. Uanuman Mandur, 1, L, B, 
19 Calc, 128, Tulsiram v. Murlidhar, I, L, B, 2$ 
Bom. 750, distinguished. Rajaootalan v. Kasi- 
TABl SOHASUNDARA TUAMBIBAN (1007) 

I.L.B.8OKad.810 

88. 188, 188. 


See Gut 


I.]:..B,80A11.898 

Gift of imvsoveahle 

property— Acceptance of (he gift — Registration of 
the died subsequent to acceptance— Bemand — 
Examination of witness on commission — Practice,. 
A gift of immoveable property duly made and 
accepted is not invalid merely because tho regis- 
tration of tho deed of gift took place after the death 
of tho donor. Hand Kishore Lai v. Suraj Prasad, 
I. L. B. 20 AU, 392, followed. On registration 
the deed of gift would operate as from the date of 
execution. On remand hy the High Court for the 
determination of a certain issue the District Court 
sent down the case to tho first Court in order that 
the evidence might be taken then. The evidence 
ri the jdaintiff was taken on commission. Held, 
that tiio defendant was in no wise aggrieved by the 
mocedure fbllowod. Khashaba bin Mansino v. 
Crandbabkaoabai (1008) 

I.L.B. 88Bom.44L 


8.18a 


ffss Assionmbnt . 10 O. W. H. 717 1 766 
See Attachmbnt— 8VBJ1CT8 or Araco- 
MINI^ ANNUITT OB PXNSION. 

LL.B.6Aa684 

Ass Got . . I. la & 19 lUd. 486 
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8u Hindu Law— Oivt— Requisites for I 
Gift . I. L. B. 26 AIL 868 

See Hindu Law — ^Maintenance. 

10 0.W.N.1074 I 
See Mahomed AN Law— Gift. 

I.L.B.24Mad.618 ^ 


OF 1888)-fOEM. 

88, 128, 120— nmrZ//. 

See Maiiomkdan J^aw— Gift. 

I. L. B. 81 Oalo. 818 

See Redemition L Ij. B. 28 Bom. 168 
8.127. 

See Gift . . I. L. B. 20 Mad. 147 


L 'I Hindu law — Gift ■. 

— Delivery of posecsaion — Immoveable ami moveable j 
property. Amuming that delivery of poBBosHion 1 
was essential under the Hindu law to complete a ■ 
gift of immoveable property, that law has been ; 
abrogated by a 123 of the Transfer of Property Act. ; 
The first paragraph of that soc'iion means 
that a gift of immoveable property can be effected 
by the execution of a registered instrument only, 
nothing more being necessary. Semble: Tlio same • 
IS the case under that section with regard to move- 
able property, provided that a n^gistered deed (and 
not tile alternative mode of delivery) bo adopted 
as the morlo of transfer. Duarmodas Das v. 
Nistarini Dasi • I. L. B. 14 Calo. 446 

Bai Ramdai V. Bai Man I 

I. L.B. 28Bom. 284 

2. Hegistralion Aet 

{IJ of J8H7)f $. 3S — Oiftf if must be retjietered by 
donor — Death of donor — AdmMon of exeeviion by 
representative — Gift to wife — Admission by wife. It 
is not necf*8Siiiy for the validity of a deed of gift 
that it should lie regislercMl by the donor hitiisclf. 
Where a Hindu executed a deed of gift in favour 
of his wife and died and the deed was subsoiiuently 
registered at the instance of the widow : — Ihld, that 
it was a valid deed of gift within the provisions of 
s. 123 of the 'iVansfer of Profierty Act. llie widow 
liciug entitled in the circumstances of the case to 
leilcrs of administration to the estate of the donor 
was primd fade qualified to admit oxoeution of the 
document as his ** representative ” within the mean- 
ing of B. 36 of the Registration Act, the fact that 
she herself was the donee under the document 
being immaterial. Hand Kishore Lai v. Svraj 
Frasad, J. L. B. 20 AU. 392, and Pohan v. Aim- 
hanmed, J. L. R. 23 Mad. 580, referred to. Bhaba- 
T08B Banebjeb V. Shaish 80 LRMAM (1900) 

I. I..B. 88 Oalo. 684 8 . 0 . 100.W.N.717 ! 

^ Qifl — Registered \ 

deed of gif t unaccompanied by delivery of possession. 

A rostered deed of gift, unaccompanied by deli- j 
very of possession, is valid by virtue of the provi- ! 
slons of B. 123 of the Transfer of Property Act. j 
Dharmodas Doss v. Pisfartni* Dad, 1. L. B. 14 \ 
Cede. 446 ; Bai Bambai v. Bai Mani, I.L. B. 23 
Bom, 234 and PM Chand v. Lakkhu, I. L. B. 25 
AU. 358, followed. Balbhadba v. Bhowani 
(1307) . .. . . LIi.B.84Cala868 

88. 128 and 129. 

See Hifdu Law--Gift— Requisites fob 
Gift . 1 . 14 B. 16 Oalo. 446 

I.L.B.20 0alo.464 
I. In. B. 98 Bom. 284 


- — — 8. 180. 

See Action ARMS Cuaim. 

L L. B. 30 Mad. 286 
I. li. B. 34 Calo. 289 

Sve Assignment uk Dkht. 

I. li. B. 30 Mod. 76 

&131. 

Sec Land Rkgistuation Act, s. 7S. 

I. L. B. 23 Calo. 87 

L ■ Transfer of debts 

---Notice of transfer — Assignment of mortgagee — 
Mortgagor, liability of, to assignee of mortgagee 
when no notice of assignee given. An Assignment 
is perfectly valid, though the notice ntfenvil to in 
a 131 of the Transfer of Proiwriy Act has been 
given, though the title of the assignee as against 
third partic's not complete until such notico has 
been given, the object of such notice bc'ing the 
proteotion of the assignee. 8. 131 of the Transfer 
of Property Act makes no alteration in the law as 
it obtained in England previous to the passing of 
that Act and as laid down in the eases cited in tho 
noto to Byall v. Bowles, 2 W. A T, L. C. 777, the 
first ix>rtion of tho section meroly fixing the limn 
when the section comes into opiTation and the latter 
providing for the protection of tlio debtor if he deals 
with tho debt before that time. IN hi-n*, Ihercfon*, 
an assignee of a mortgagee brrnighi a suit on tho 
mortgage against the mortgagor and tho mortgageji 
and no notico of the assignment had liccn given to 
the mortgagor under s. 131 of tho 'lYansfer of Pro- 
perty Aet : — Held, that the Court was wrong in 
dismifwing the suit merely on tho ground that no 
notico was served, as after tho suit was instituted 
tho mortgagor heesmo aware of the assignment, 
and the transfer acconlingly came into operation 
on the date when ho thus bccamo awaro of it. 
Lala Juodbo Sabai v. Brij Berari Lai. 

I. L. B. 12 Calc. 606 

2. - - . Decree. — Ikht, A 

dccreo is not a ” debt ’* within tho meaning of 
that word as used in a 131 of tho Transfer t>f l*ro- 
perty Act A “ debt ” under that w-ction means 
an actionable claim, and not a clsim which has 
already pasiicd into a decn-e. Afx%t. v. Ram 
Kumar Bhudra . I, L. B. 12 Calo. 610 


8. - Transfer of debt 

Held, that iin assignment by on- 


— NoUee to debtor. 
dorsement of a registercfl bond hypothecating 
certain crops was not void by rc*a8on that notico 
thereof was not provc^l to havo been given to tho 
obligor, inasmuch as the effects of a 131 of tho 
Transfer of Property Aet was merely to suspend 
tho operation of the assignment up to the timo 
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when such notioo was received ; that in this case 
the assignment would come into operation against 
the obligor when he became aware of the suit ; and 
the obligor when ho became aware of it by the 
institution of the suit ; and that, if he harl prior 
notice and sold the property to bond fide trans- 
ferccs for value without notice either of the charge 
created by the bond or the assignment, such trana- 
foreos would bo protected from liability. LaJa 
Jugdeo Sahai v. Brij Behari lAl, /. L. F., 12 CaU. 
S05, referred to. Kai.ka Prasad e. Ciiandan 
SiNOH .... L la R> 10 All. SO 

4. and 6. 186 — Notice — Asmgnment 

of orMonMe claim — BighU of iraneferee for value. A 
sued for principal and interest due on a mortgage 
assignotl to him for value by the mortgagee. No 
notice of the assignment was given to the mort- 
gagors liefore the plaintiff’s demand. The sum 
ailed for exceeded the amount paid by the plaintiff 
for the assignment and reasonable intcrifst on it ; 
but such amount was not paid or tendered to the 
plaintiff. Held, that the plaintiff was entitled to 
a decree for the whole amount due on the assigned 
mortgage. Subbammal v. Vinkatakama 

l.L.R.10Mad.S89 

6 . mf''—Tnnu^ 

fer of a debt — Aeaignment of decree — Notice of 
aeaigHtneni — CivU Procedwre Code (Aclt XIV of 
1SS2), s. 232. A doftree is not a debt ** within the 
meaning of that wonl.as used in s. 131 of the 
'lYansfer of Property Act so as to make a transfer 
tncnxif void without ox|ircsH notice. When a decree 
is assigned, a notice given under a 232 of the Civil 
Procedure Code is sufficient Afsal v. Bam Kumar 
Bhudra, /. L, B. 12 Calc. 670, followed. Daqou 
f*. Vanji . I. lb R. 84 Bom. 6CEi 

. ■,188, 

See Res Judicata — Judomeets oe 
Prelimisary Points. 

L li. R. 18 Had, 600 

Aeeignmewt of debt 

— Noiiu to debtor of aeeignmerU — Service of the 
eummana in mil for debt--Stat. 37 VkL, c. 60, e. 132. 
Under s. 132 of the Transfer of l*roporty Act (IV 
of 1882), the assignee of a debt is under no obliga- 
tion to give notice of the assignment to the debtor. 
All that is required in that the debtor shall become 
aware of it, and it is sufficient if ho becomes aware 
of it on being served with a writ in a suit by the 
assignee. Lola Jugdeo Sahai v. Brij Behari Lai, I. 
h. B. 12 Calc. 605 : Subbammal v. Venkatarama, I. 
L. B. 10 Mad. 289 ;and Kalka Praead v. Chandan 
Singh, L L. JL 10 All 20, followed. Raoho v. 
Narain . • , . I. L, R. 81 Bom, 60 

B-IOO. 

See liiMiTATiON Act, 1877, Sen. II, Art. 
120 , l.L.R,16Had.888 

See N.-W\ Provinces Rent Act (XII or 
1881), 88. 42, 05 AND 206. 

I, L.R, 84 AIL 617 
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1; Transferee of a 

daim for smaller value — Beeoverg of fuU amount of 
debl It is not the object of s. 135 of the Transfer 
of Property Act absolutely to prevent a transferee, 
who has purohasod a claim at a smaller value, 
from recovering the full amount of the debt duo 
from the debtor. ORisn Chandra v. Kasiiisauri 
Debi . I.L.R.18 0alo.l46 

8 . Bight of suit — 

Suit to set aside a doeument-^Actionable daitn. 
The co-idiarcrs of a Hindu family, one of whom 
Was a minor, owned certain immoveable property 
in Munshiguiigo near Dacca. In 1873 a perpetual 
lease of this property, executed by all the co- 
sharers except the minor, was granted to certain 
persons hereinafter called the lessees. On the 
minor’s behalf the lease Was exetmtod by his elder 
brother as guardian of the minor. In May 1882 
the minor, who had previously attained his majo- 
rity, sued the lessees and his co-sharers for a decla- 
ration of his rig^t to, and for possession of, his 
share in the said property, alleging that the per- 
petual lease Was not binding on him. On the day 
after the institution of the suit the plaintiff sold 
all his interest therein to .-I for ROOO. Held, that 
A*s purchase was an actionable claim within the 
meaning of s. 135 of the Transfer of Property Act. 
Rajanikantii Naq Rai C’uowdhdri V. Hari 
Mohan Quha . I. L. B, 18 Oalo. 470 

8. - and B, 68— Fale of immoveable 

property by person out of possession’— Actionable 
claim. A transfer of ownership of immoveable 
property is not a sale of an actionable claim, al- 
thouf^ the owner at the time of the sale mi^ not 
bo in possession. A and B, being owners of an 8 
annas fharo of certain immoveable pro]^rty, sold 
it under a kobala to C and D. At the time of the 
sale X and Y wore in adverse possession of the 
diare. Held, that the transaction was a sale under 
s. 52 of the I’ransfcr of Property Act, to w*hich the 
provisions of Ch. VIII of the Act, specially those 
of a 135, wore inapplicable. Semble : S. 135 refers * 
to claims for money of some kind or the like, 
although the money claim may be a charge on 
immoveable property. Mudun Mohun a 
Futtarunnibsa . I. L. R. 18 Oalo. 897 

^ Transfer of a 

daim for smaller value — Transferee not entiUed to 
recover more than price paid for claim. 8. 135 (d) 
of tho Transfer of Property Act (IV of 1882) means 
that if a creditor or party having an ao^jonable 
claim against another has put into Gonrt and has 
prooeedod to tho point at which Judgment has been 
ddivoicd affirming it, or the liability of the defend- 
ant has been so clearly established that jud^piient 
must be delivered against him, the misdiief or 
danger of any tmffioking or spcMBulatiott in litiga- 
tion disappears, and the defendant can suffer no 
prejudice by any arrangement between the plaint- 
iff and a third person as to who is to eidov m 
fruits- of tho deoree, nor is there any probability 
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that the proooiw of the Court will be miiiufied. On 
the other haiulp if one who hae an aetionablo claim 
ttgainat another chooHca to sell it for Ichh than itn 
actual value, the ixtraon who buys embarks rooro 
or less in a speculation which can Iw defoatecl by 
payment to him of the prico paid for it with inter- 
est and incidental expenses. The debtor’s right to 
discharge himself by such payment is not forfeited 
by his putting the assignee to proof of his case in 
Court, nor did the lACgislature intend that the 
position of the assignoe slu aid be better after suit 
and decree than Iwfore. Girish Chanilra v. Ktuthi- ' 
muri Dehr, i. L. R, 13 Calc. 143, dissimted from. 
Chedamham CheUy v. Renga K. M. V. Pvckaiyn 
Xaickar, L. R. 1 L A. 241 : 13 B. L. R. 309, 
and Ram Coomar Coondoo v. Chamfer Canio i 
Mookerjee, L. R. 4 /. ^1. 23 : 1. L. R. 2 Calc. 233, . 
referred to. The asMlmoe, under on instniment | 
dated the 18th Dtcemlier 1885, and in considera- ! 
tion of R5,000 of a share of 1110,000 out of R20,000 > 
;-.laimed by his assignors as unpaid dower-debt ! 
joined with the assignors in instituting a suit for . 
nHiovery of the dower-debt on the 22nd December ; 
of the same year, llchl, that the assignee’s pro- ; 
ceedings were of the nature contemplated liy s. 135 , 
of the Transfer of Property Act (IV of 1882), and 
tliat he was not entitled to a ilecrco for anything j 
in excess of R5,000, the prico paid by him for the , 
R 10,000 sharo of the debt. Jam Beg am t*. j 
Jahanqib Khan. . 1. L. B. 9 AIL 476 j 

B. i4cfioficr&fe claim \ 

’-^Transfer of a claim far amounl Uaa than iU value ! 
—Recovery of full amounl of deU. B. 135 of the 
Transfer of Property Act does not jnotcct a | 
defendant from payment of the full amount pay- : 
able under a claim transferred for a sum less than ' 
that recoverable under the claim, whore the money | 
is recovered by suit after a contest as to the liability | 
of tho defendant. QriaK Chandra v. Kaehisanri j 
Ddbi, I. L. R. 13 Calc. 143, followed. KnosuDKB ; 
Biswas v. Satar Mondol 1. L. B. 16 Galo. 480 \ 

6. and as. 186, 191— Apportion- j 

ment. A sued as assignee of a Imnd (payable in | 
1872), hypothecating land in tho mofiissil. B, A*a 
assignor, was a vakil practising in tho High Court. I 
B had obtained an assignment of the obligee’s 
interest in the bond su^ on, and also another 
bond for R3,000 between the same parties after 
the lat July 1882 for. R4,600. B had previously { 
purchased the two bonds at a sale in execution of 
the decree of the Subordinate Judge’s Court at N 
for R5 each. A'e assignment from B purporte<l 
to be made to d in payment of certain debts owed 
to him by B. No interest nas been paid on tho 
bond, and no tender had been mado to plaintiff. 
Held, on the evidence, that there was no considera- 
tion for tho bond sued on or that it had failed. 
Per Curiam : The true construction of s. 136 of tho 
Transfer of Property Act appears to bo that tho 
officers mention^ in it habitually exercising their 
funo^na in a particular Court are precluded 
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from buying any actionable claim cognizable by 
tho Court. Ill the absence iif evidence showing 
that B nractisctl as a pleader n'giilarly in the 
Buhonlinato Court at N, tho Court declined t.> 
hold that tho asMigntnent to him was ino|N»rative 
altogether. 'ITiero a'as, however, tho (\»urt held,, 
no doubt that the assignnionts to him and by him 
wore governed by s. 135, and that, under s. 137.. 
tho person to whom a debt is transforitHl lakes it 
subject to tho liabilities to which the trsiiNfer was 
subject at the date of tho transfer. the facts 

of tho ease B Was dearly not cntitliMi to nvtover 
more than 114.50(1, whatever might be duo on the 
document. As he wras the purohascr of an action- 
able claim, H. 135 of tho Transfer of Pniperty Act 
applied to him, and ho could not riMfover more 
than the price ho |)aid and the intents! due thereon. 
'I’herc is no foundation for the suggestion that, 
where two actionable iHinds art* bniiight logothcu* 
for H4,5fNl and only 11656 are reiuiverod upon one 
of them, the assignc'e Is predudcMl fnun recovering 
the diffenuice, but that bo must submit to a loss 
arising from an apportionment. Katiixamami r. 
Buuramanva . . I. Ia. B. 11 HaidL 66 

7. • ■ Trnntiftr of rirftoa- 

nhle claim. The first luiragraph of s. 135 of tho 
Transfer of ProfMTty Act has no application to a 
case in which the debtors deny the existence of the 
claim altogether, and whero the purcdiaser o1 tho 
claim has to obtain jiidgmont affirming the claim 
before any satisfaction is made (»r tiuidenMl. (1, 
(d) of that sisdion is not limited to easels where tho 
judgment of a Court affirming the claim has Iwen 
dolivensl, or whero the claim is mado clear by evi- 
dence, liefore the sale of the claim. Crinh Chandra 
v. Kanhinaiiri Ddbi, /. L. R. 13 Calr. 143 ; KhfJhdri^ 
Bifavait v. Sntar Alondrd, /. A. R. 13 Calr. 430 ; 
anil SuM/animal v. Vcnkatfiramfi, /. h. R. 10 Mad, 
289, followed. Jani Hrgnm v. Jaluiwjir Klain, 
/. L. R. 9 All. 470, dissented from. Hajenoha 
Narain Bauciii r. Watso.n * (’o. 

I. L. B, 18 Calo. 616 

8. Awiynnu'nl for 

value of a debt— Decree to ichirh the OHetynee iu 
rnlitled. In a suit against a debtor an asHigneo 
for value of tbo debt is prcAtludcd by the Transfer 
of Property Act, s. 135, from recovering tiioni than 
tho price paid by him for tho assignment with 
interest thenmn and the imdfbmtal ex])en.KfS of the 
sale. Jan* Begam v. Jaltangir Klwn, /. L, R. 9 
All. 470, approved. Nilkaxta r. KiiiHifNASAMi 

I.L.B.18Mad.a26 

9. Transfer of action^ 

tthU claim— AdjudictUion on claim. In a suit 
upon a hypi>thccation-hond bitiiight by an 
assigneo for value from Ibe oblige*, it np|ieartMl 
that tbo obligee had pri'vioiisly to the assignment 
obtained a dccitc by consent against tlie obligorH 
for an instalment of the money duo upon it, and 
had also made good his claim to tho land comprised. 
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ia it M againat an attaching creditor of the obll- 
gora. Neldf that there had been no adjudication 
on the claim to exclude the rule in the Transfer 
of Property Act, s. 136, and accordingly the plaint- 
iff Was entitled to recover only the sum paid by 
him for the assignment with interest from the date 
of payment to the date of the decree. Rama- 
ohavdba V. VxNXATAiuxA I. L. R. 18 Mad. 616 

10. AeHondblA daim 

— Transfer of claim far an amouni leas than its valne 
— Suit by transferee to enforce clainir^Defendant not 
entitled to Tpiead that terms of transfer tsere 
unccnscionab^ A mortgagee by conditional sale 
having obtained an order for foroclosuro under 
Regulation XVII of 1800, his heirs, who were out 
■of possession, executed a deed of assignment to a 
third person, transferring to him the rights acquired 
by the mortgagee under that order. At the time 
01 the execution of the deed no step had been taken 
by the mortgagee or his heirs to bring a suit for 
declaration of the! title and for possession of the 
property. A suit for that purpose was brought 
by the assignee, the defendants being the condi- 
tional vendors, and also the assignors under the 
4ood above-mentioned. The latter made no de- 
fence, but admitted the justice of the claim, and 
a decree was passed in favour of the plaintiff 
against them as well os against the other defend- 
ants. Heild, that the answering defendants, the 
conditiona] vendors^ could not talre advantage of 
the terms of the assignment for the purpose of 
•defeating the claim, on the ground that the assign- , 
ment was on unoonsoionable bargain, so unuir 
that the Court should not enforce it. If a person 
who has in actionable claim against another 
chooses to soil it cheap, that w no reason why . 
that other is to stand cleared and diwiliargcd of i 
his liability to the assignor, field, also, that ths 
answering defendants wore entitled to the benefit 
contained in the first paragraph of s. 136 of the , 
Transfer of Property Act (IV of 1882), and vrould ‘ 
be entitlud to take the bargain off thoplaintiff’s 
hands by paying to him the price and incidental 
expenses of the sale with the interest on that 
price from the day that the plaintiff paid it to the 
date of its repayment to him. Jani Beyam y. 
Jahangir Khan, L L, H. 9 All. 479, followed. - 
Chrish Chandra v. Kaahianwri Debt, /. L. R. Id 
'Cafe. 146, and Khoshdth Biswas v. Satar Mcndaf, . 
/. L. R. 16 Oak. 436, dissented from. Hakim- ^ 
‘VN.K188A O. DBOlfARAIff . L Ii, R. 18 All. 108 ! 
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payment to the buyer of the price and incidental 
expenses of the sale, with interest on the prioe 
j from the day that ^e buyer paid it; provided 
! that such payment is made at any time before a 
. judgment of a competent Court has been delivered 
■ affirming the claim, or before the claim has been 
^ made clMr by evidence and is ready for judgment g 
but if such payment is not made Iwforo the period 
I mentioned, the assignee is entitled to judgment 
j for the whole debt Per Pbinskp, J.— The pro- 
I visions of s. 135, cL (d), refer to a state of 
! things existing at the time of the assignment, and 
not at the time of the enforcement of the payment 
of the debt Jani Begam v. Jahangir Khan, L L. 
R. 9 AU, 476, and Nilakanta v. Krishnaaami, L 
Ij. B. 13 Mad. 226, approved of. Rajendra 
Narain Bagehi v. Watsm A Co., L L. R. 18 Oak. 
610, referred to. Per O’Kinbaly, J.— GL (d) of 
8. 136 refers to circumstanoos arising before the 
transfer of the actionable claim, and oh. (a), (6) 
and (e) refer to ciicumstances ooming into existence 
at the time of the transfer. Muobzrak Babis v. 

ISHAN ChUNDBR CHirOKlRBaTTY 

I. Ii. R. 81 Calo. 608 

18. - Jforfpape— Ae- 

tionabk claim — Assignment of mortgage — LkhilHy 
of mortgagor — Slops to he taken by mortgagor to 
obtain benefit of s. 136. A mortgage is an action- 
able claim under s. 135 of the Transfer of Properly 
Act In order to obtain the benefit of that section, 
the mortgagor must pay ** the price and incidental 
expenses, etc., with interest into Court either or 
before the action. Muehiram Barik v. Ishan 
Chunder Ohtwkerhwlti, 1. L. R 21 Oak. 668, 
followed. Where a mortgagor some months after 
suit was brought tendered the amount duo, on the 
assignment of the mortgage to the assignee, and 
the tender was refused and no actual payment 
was made into Court : — Hdd (by Pbtrkram, (7. J., 
Norris and O’Kinbaly, JJ., affirming the judg- 
ment of Hn.L, J.), that, under the circumstances, 
the mortgagor was not entitled to the benefit of 
s. 136. Russiok Lall Pal v. Romanath Sbb 
I.L.R.810alo.788 

18 , Asaignment of 

mortgagee's rights under his mortgago^Actiondbh 
daim. An assignment of a mo^agee’s ric^ts 
under a mortgage is not an assignment of an 
actionable claim ’* within the meaning of s. 186 
of the Transfer of Property Act (IV of 1882). 
Mon Ram v. Jbtr Mal . I, L, R. 10 AIL 818 
14. AetionMe daim 


11. AetionMe daim i -^Rights of usufruehu^ mortgagee whose mort gager 

•^Mortgagehond hypothecating immoveable property, j has faded to put him in possession of the 
Per Pbimbram, O.J., Norbxs, O’Kinbaly, and | property^Assignment of martgageds rights. The 
•GnosB, JJ. (Pbinsbp, J., dissenting).— The right transfer by a usnfniotuaiy mortgagee, whose mort- 

-torecoveraloansecur^byamortgai^ofimmove- gagor has failed to give him poss^on of the 
Able properly is an "actionable claim ’’ within the mortgaged property of his rights as sueh mort- 

proviso of s. 136 of the Transfer of Property Act gagee against his mortgagor, is a transfer m m 

Per Fbisbram, O.J., Mobrib and Ghobb, JJ,— aotionaUe claim within the meaning of •. IM or 

Where in actionable claim has been assigned, the t^ Transfer of Property Aet (IV of IML habi 

Aebtor may be diacduaged from ali liability by a . Aswdbia Pbabad . • X. L. & 18 All UE 
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^SAsnuraB ov pbopbbt7 act (iv 

OP 188S)— floiHA 
li 185— ^onfcl. 

15. Awigwmeni of an 

^etionahle claimrSuii by ike aesignee^- Recovery of 
the fvU anumfU of ddd. V owed a Bum of &483 
to 0, who asBigned the debt to the plaintiff for 
31200. The plaintiff sued V to uncover the whole 
amount Held, that, under a. 136 of tho lYuiisfer 
of Pft>perty Act (IV of 1882), the plaintiff was 
entitled to recover the whole amount of the debt. 
Vishnu Mahadby Sonar v. Daoadu 

I. li. B. le Bom. 880 

10. Actiotaable clmm 

— Mortgage — Transfer of a claim for an amount 
less than its value — Recovery of amount actually 
paid with interest and incidental expenses. Where 
the debtor without denying tho claim offm to pnv 
the purchaser the actual price paid by him with 
Interest and expenses of the sale and merely 
disputes the amount of those itmea: — Held, that 
Budi a case docs not come under tho exception 
in cl. (d) of B. 186 of tho Transfer of l^perty Act 
and the first paragraph of that section applies. 
Hdd, also, that it is not neoessary to deposit tho 
money in Court in order to gain the benefit of 
«. 136 of tile Transfer of Property Act. Debkndra 
Nath Mvijjck v. Pvlin Bbhary Mi7Li.irK 

I.I..B.a8Galo. 718 

17. ■ ■ ' Aelionable dnim 

^Tender, When tho plaintiff, as an assignee of an 
actionable claim, brought a suit for its enforce- 
ment without having previously given a notice to 
the defendants of his purchase, and on the suit 
being called on for hearing tho latter prayed to 
be discharged from liability by paying tho price 
liaid the plaintiff in purchasing the same with 
costs and all incidental expenses and asked for 
a month’s time to ]my tho money : — Held, that 
the plaintiff was entitled to a deoreo for the full 
amount of his claim, and not simply the amount 
at which he purchas^ tho bond in question with 
costs and incidental expenses, inasmuch as there 
was neither any payment before judgment was 
delivered nor W'as any tender of payment made 
at the time. Punhit Charan Sirkar v. Ganga- 
DHAR Das , 8 O. W. N. 147 

IS. - - - - Actionedile claim 

•^Assignment of simple mortgage before due date. 
The term '* actionable cliam,” as us^ in a 136 of 
Act IV of 1882, means a claim in respect of which 
a cause of action has already matured, and which 
subject to procedure, may ho enforc^ by suit, 
Hdif that tho assignment for value of a Bimple 
mortgggB before the due date of the mortgage is 
not a Bale of an actionable claim within the mean- 
ing of a 186 of Act IV of 1882. Jhifu v. Afnihia 
rra&d, 1, L. R. 16 AU. 316, referred to and 
explained. 8 hib Lall v . Aemat-ulijih 

I.L.B.18A11.866 

19. Mortgage— Ac^ 

iumMe daim— Transfer of Property Act, s. 84— 
Tramfer of a daim far an amount less than its 
mdu^Recouery of amount adnaUy paid with interest 


TBANBFEB OF FBOFBRTY ACT (IV 

OF lSS2)-contd. 

- - 8, 185— HXMlfff. 

and incidental expenses. A debtor claiming the 
benefit of a 135 of the TmnsftT of l*ropiTty Act 
(IV of 1882) is dischargiHl ol liis liability if he 
^ys or offers to imy at any time before final 
judgment the amount actually paitl with iiitcn^st 
and incidental expcuiM^a Miichiram Rarik v. 
Jshan Chandra Chuckerbutti, I. L. R, *Jl Calc, 668, 
followed. The amount of intcii'st. is governed 
by a 84 of the Transfer of Properly Act. Dbbbn- 
uka Nath Mullipk v. Pui.in Vkiiauv Muluck 
I. L. R. 84 Calo. 708 

80. and b. IdB -I nstdvent Ad 
{Stai. tl dt 11 Viet,, e. 11), s. 86— Purchaser of 
seheduldl ddds — Right of purchaser to bn paid full 
amount of such dd)t. An insolvent, having filed 
his Bchodulo in April 1881, obtaiiKMl his iHfiwonal 
dischaige in SepteinlNT 1881, and on the samo day 
judgment was enti^rod up against him for the 
amount of his scshcdulod debts under s. 8fi of tho 
Insolvent Act (11 & 12 Viet., e. 21). Tho scluNlule 
contained the names of thirteen cn'ditorH. Tho 
insolvent afU^rwards seltlinl with four of them. 
Tho n»maining nine, whose aggregate claims 
amounted to 111,180-7-0, sold their claims. (Vrtain 
assets belonging to tho insul vent’s estate having 
Biibwqiiently come into the hands of tho Oflieial 
Assigncft, the pimbaserH claimed to Ist fiaki tho 
full amoimt of tho schetluled debts which they 
had boughtb Tt appc^arorl that the debts in quos 
lion were debts iiicumnl on ireiiaiii promissory 
notes passed by the insolvent. Tlie insolvent 
contendod that iindcT s. 135 of tho Transfer of 
Property Act (IV of 1882) the piinduiiSTS were 
only entitled to the amount which Ihity had actu- 
ally paid for the debts tlu^y bail bought. //dU, 
that they were entitled in be fuiid the full amount 
of the scheduled debts. If the debts at tho time? 
of purchase were to lx*. n^ganUd as drhts in rc^spect 
of promissory notes, s. 139 of tho Transfer of Pro- 
poiiy Act applied, and if tho claim was under tho 
judgment entered up against the insolvent, then 

I clause (d) of s. 136 applioil. In the matter of 
Runcuod Kiiusual . I. Ii. B. 81 Bom. 578 

81, Assigntnent of 

mortgage by mortgagee— Suit by assignee— Payment 
into Court by defen^nts {represenitUives of * marl- 
gagor) of price paid to the assignor {mortgagee) 
without admittiny the mortgage or assignment — 
Interest — Payment in grain — Damduput. Jn a suit 
by tho assignee of a mortgage to nxiovor the 
amount due on it, tho dofondantH (who were re- 
presentatives of tho mortgagor), without admitting 
tho mortgage, or that anything was duo under it. 
paid into ()ourt tho rtnoiint which the plaintiff 
nad paid for tho assignment with interest and 
expenses, but said the they did not arimit the 
aiwignment to tho plaintiff nr the assignor’s right 
to tho mortgage, but that they wero willing that 
the amount should bo paid to the plaintiffs if he 
proved that ho was tho person entitled to rocover 
the mortgage-debt. Held, that tho plaintiff was 
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entitled to recover the whole amount legally due 
on the mortgaf^p and that h. 135 of the Traniifcr 
of Ftoperty Act did not apply. Payment into 
Court under euch circumetanceii was only a condi- 
tional tender, and such a conditional tender ia 
not a payment umler the Hcciion. Anandbao 
Babaji Baryb V. Duroabat 

I.L.B.SSBom. 761 

2S. • — ; Aetianabk claim 

•^Claim affrnud by a Court^Connideraticn far 
ataignmnU — Limiiation — Consiruciion of decree^ 
Ap M guanlian of the widow and legatee of the 
dopoaitor, claimed a aum of money in the handa 
of a Bank, to which B aaaorted an advorao claim. 
Pending an application by A for a aueceasion 
certificate, B sued the Bank and the widow for 
the money and A waa joined aa a defendant. A 
decree waa passed in 1889, 1^ which it was ordered 
that the Bank should pay tiie money to B on hia 
giving aeourity to pay it over to A on his obtain- 
ing the succeaaion certificate. B furnished security 
and received the money in 1892. A meanwhile 
obtained the aueceasion certifioatc, and in 1894 ho 
purchased the rights of the widow who had come 
of age. In the same year he sued B for the money. 
I!M, that the suit Was not barred bv limitation, 
and that the plaintiff Waa entitled to a decree; 
but that he could recover only the price actually 
paid by him with interest and the incidental expenses 
and oosts, aa the case aaa not within Transfer of 
Property Aot, s. 135 (d), since, on the true con- 
struction of the dccTCo of 1889, all that had b^n 
decided was who should hold the money ponding 
the settlement of the rights of the rival claimants. 
Suryavarayava Sastri r. RAifAMiniTi Pantulu 
Ll..B.SlMad.S68 

• 

88. — ■ ■■ - Actionable claim 

^Person idaiming the benefU of a. 135 nol 
Mig&l to pay before jndgmerU the amounl paid by 
the amgnee. Held, that a person who is entitled 
to claim the benefit of s. 135 of the Transfer of 
Property Act of 1882 does not loso the benefit of 
that section if he puts the assignee to proof of the 
price paid by him and waits until the amount of 
the price has been determined and declared by the 
Court, l^ere ia nothing in the section to preclude 
the debtor from aecuring his dischaige by payment 
of the decree. Bani v. Ajndhia Pratnip /. L, B. 
15 AlLp 315 ; Mwhiram Bwik v. lahan Chander 
ChwkefhuUip L L. B. 21 Gale. 558 ; Jani Begam 
v. Jahangir Khan, /. L. B. 9 AU. 475 ; Hakimun^ 
hmm V Deonarainp /• Lm B, 13 AUm 102 ; and 
Nilakanta v Kriehnamimip /. X. B. 13 Mad. 225, 
Pbul Chabd V Chbotb Lal 

l.l..B.aOAU.887 

84. Actionable Mm 

^ale of Mortgagor's interest i% mortgaged property. 
The sale by a mortgagor of his interest in the pro- 
perty mortga^ ia not the aalo of an actionable 
elate within &e meaning of a. 135 of the Tiansler 


TBANBFXB 07 PB0PBBT7 AOT (IV 
OF 1888) — could. 

8. 186— coaid. 

of Property Aot, 1882. Tota Ram v. Lala 

I.1I.B.80A1L46S 

88b Hale of actionodds 

claimr-Mortgagee by asaignmemb— Assignee of prior 
lien, 'llie assignee of a mortgagee obtained a 
decree for the principal and interest due under the 
mortgage, subject to a prior lien of the appellant. 
'Lite appellant’s prior lien had also been acquired by 
assignment, the consideration for which was proved 
to have been 11575 though it purported to have 
been a much larger sum. On the appellant eon- 
tending that s. 135 of the Transfer of Property 
Act did not apply so as to prevent his claiming a 
lien for the larger sum i—lleldp that the appellant 
only entitled to a lien for the price paiil by 
him for the assignment. Rama Sastri v Naba- 
siMHA Ayyar I. L. B. 88 Had. 801 

80. - “ Judgment of a 

competent Court Actionable claim '*^uit by 
assignee of a foreign jndgment^onaideration 
smaller than amount of jndgmeni-ddd—Decru for 
uhole amount. The assignee of a judgment for 
R12,297 passed against the defendant by the 
Supreme Court of Mauritius sued in a Ckmrt in 
Britirii India to recover the amount of the judg* 
ment with interest. Defendant, amongst other 
defenoes, contended that the transfer was not 
supported by oonsidcration ; and the Subordinate 
Jud^, finding as a fact that only R5,fi00 had been 
paid therefor, held that the foreign judgment was 
an actionable claim within the moaning of s. 135 of 
the Transfer of Property Aot and deoroed in 
plaintiff’s favour for that amount oidy.with interest. 
On appeals being proferied to the High Court: — 
HMp that the plaintiff was entitled to recover the 
whole amount of the judgment, Hemhle : The 
word ** judgment ” in cl. \d) ^ s. 136 of the Transfer 
of Property Act includes a foreign judgment. 
Vythilinoa Pahayachi v Sitiiaram Ayyar 

L1..B. 88 Mad. 448 

87. ' B. 186(b) — Exception not appli* 

eabdep where debt not the whole consideration — Wilh 
construction ■ of—** Labham^*' meaning of— Prebate 
and Administration Act {V of 1881), ss. 128p I30p 
131 — Interest allowable on demonstrative legacies— 
Demonstrative legatee, right of, to resort to general 
assets. The word ” liabham ” is generic and covers 
different kind of profit and in its ordina^ and 
comprohonsive sense means profit, g^in or income 
as opposed to the corpus yielding the same and 
includM interest and dividends and income from 
immoveable property, especially where other por- 
tions of the Ml ihow such to teve been the inten- 
tion of the testator. The exception in paragra^ 
(ft) of B. 135 of the Transfer oi Property Aot will 
apidy only whero the whole of the comuderatlon 
for the transfer is a debt due by the transferor. 
The rule that in the ease of demnstrative lega- 
cies the legatee Is entitled to resort to the gensm 
Beeete on leilura of the eouroo iotended Ml not 
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apply where there are direotioni to the eontraiy 
by &e teatator. Under the Engliah law, interest 
is payable on demonstrative legaoies from the 
ezpify of one year from the testator's death. 
MvUina ▼. iSfmiM, 1 Drew. A Sm. 204^ approved 
and followed. Lord Londetiborofugh v. Sonunritte, 
19 Beav. 296^ approved and followed. The same 
is the law in India and the abscooc of a distinot 
provision in ss. 128, 130 and 131 of the Probate 
and Administration Aot with respect to interest 
on such legacies does not imply an intention to dis- 
allow interest in such oases. Cuinkam Raja- 
MANiTAB V. TadixonoaRamacrindra Rao (1006) 

I. 1a. B. 18 Mad. 166 

L 8. 138 — Purchase of dej^ni 

with authority to recover the sawie from a stranger. 
The owner of certain land, in consideration of a 
sum of money, transferred to the plaintiff, a 
pleader, the right to elephants caught in pits in the 
owner's land and the right to sue for the recovery 
of such elephants from any person in possession m 
them. The plaintiff sued the defendants to re- 
cover possession of an elephant which had been 
trapped and was in defendant's possession at the 
time of the transfer to plaintiff. The suit was 
dismissed on the nound that the plaintiff had 
brought an action^le claim within the meaning 
of 8. 136 of the Transfer of Property Act, 1882. 
Hddf that the section was not applicable. Rama- 
KBiSKVA V. Kubixal • I. Ii. & 11 Mad. 446 

2, Purchase of ae» 

tionable claim by officer of Couri^uriadictUm^ 
meaning of term. S. 136 of the Transfer of Pro- 
perty Act, 1882, provides that no officer connected 
with a Court of Justice can buy an actionable 
claim falling under the jurisdiction of the Court 
in which such officer exercises his functiona The 
plaintiff, an officer in a District Courts having 
purchas^ the rights of the mortgagee in a bond, 
sued to recover R2,226 due upon it in the Court 
of the District Munsif. Behf, that, as the claim 
did not fall under the imme^te jurisdiction of 
the District Court, a 136 was not applicable. 
SiKOAHArHARLir V. .SlVABAl 

I.li.B.llMad,498 

TBAK8FBB OF PBOPBBTY AMBND- 

MBNT AOT (III OF 1886). 

B.a 

See Vbxdor and Purcrasxb— Complb- 
TION or Tbansfir. 

LIi.B.ieCalo. 888 

TBAB8FBB OF TEMUBB. 

XBOOgnltlon of, by lAndlofd— 

dec Landlord and Txnant. 

LZi.B.84 0Alo.8()a 


TBAmiFlIB OF TITLB. 

See Salx CBRTiriCATi. 

LL.&86 0B10.814 

TBAN8LAT10Br. 

See CoFYRionT . I. L. B. 14 Bom. 686 
I. 1a. B. 18 Bom. 667 

TBAM 8 FOBTATIOB’. 

See Skntrngi— Transportation. 

abMnce by reason of— 

See Limitation Act, 1877, a 7. 

1 B. 1a. B. 8. K. 86 

TBAN8-8H1PMBNT PEBMIT. 

See Sea Customs Act, s. 128. 

I. LB. 4 Bom. 447 

TBEA80N. 

See VVaoino War aoainst tub Quern. 

7B1I.B.6S 

TBEABUBE TBOVE. 

See Treasure Trove Act. 

L - Beng.Beg:. V of 1817— //iVWea 

treasure — Duty of finder of hidden treasure — Bights 
of finder, zamindar, and Government. Sumo persons, 
while digging a field in certain zamindari found 
an earthen pot containing innnuy. The finder 
and the samindar both claimed to bo entitled to 
the treasure, but the provisions of Itcgulation V 
of 1817, with rogard to the finding of hidden 
treasure, were not complied with by them, and on 
this ground the Juiigo held they were not entitled 
to it. Thu Covernment claimed the money on 
the ground that the provisions of the Regulation 
had not lN.*on complied with, and it was mi^o over 
to the Collector, an appeal to the High Court 
being dismissed. In re Uma ('iiaran Banerjxe 

7 B. 1a. B. Ap. 8 

8.a Oma Churn Banerjee v. C.-ollegtor or 
Hooohly 16 W. B. 685 

8. 88. 8 and 14 — Valuable w- 

perty— Ornament, The owruT of the house whore 
an ornament has been fcnind concealed may, under 
a 6, Regulation V of 1817, retain possession of it 
as a “ valuable propcTty " under s. 2 if no one else 
has substontiatml any claim thereto. Prem Moyee 
Bxwau V. Nobin Ciiundeu Ciiowdhry 

4W.BH18.8 

8. - Had. Beg, XI of 1888— JfigAl 

to iddls discovered—Right of owner of property— 
Right of trespasser— Omission to give notice to 
authorities. Certain idols and vessels of cop^r 
were discovered accidentally by one Shaik Blira 
and his brother, while digging for stones, in a 
masonry building underneath the ground in a 
rather elevated part of the bed of the Unk of 
Anandur which beJongs to the zamindari of Shiva- 
ganga. No intimation of the discovery was given 
by the flndeni to any public authority, but the 
Subordinate Magistrate, being informed of it by 
the police, proceeded to the spot and recovered 
the Idols on the third or fourth day after 
they wore found. They were then sent by the 
Ma^tracy to the Court of the Principal Sadder 
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Amron to Madun to be dealt with under the pro- 
viMOM of Begulation XI of 1832. Proclamation 
inviting claimaiita was made and peUtiona asking 
for posaession of the idols were presented by three 
parties— first, by the Rani of Snivaganga, on the 
ground that she. was trustee of the devastanama 
on her estate, on which the idols had been found ; 
second, the Stanikam of a temple in the village 
of Ananmir and third, by the finder. The Flrin* 
cipal Sudder Ameen adjudged the idols to be the 
property of the Rani, and directed that thev should 
be delivered to her. The finder appealed to the 
Civil Court, which icvoraed the decision of the 
Principal Sudder Ameen, and directed delivery 
to the appeNantb Against this order the Rani 
appealed to the High Court on the grounds— first, 
that Regulation XI of 1832 only applies to cases 
in which the ownership of the probity is undis- 
covered, and that, in the present case, the Rani 
was presumably the owner of the property found ; 
second, that a trespasser could not benefit 
the finding. HeM, tnat the Rani had no title to 
what had been Ud^n in former times in the soil 
now belonging to her; that it had been found 
that these idols were hidden in a stone chamber 
specially appropriated to that purpose, and that 
she could not therefore claim a title as owner. 


As to the objection that the finder, being a trespas- 
ser, could not benefit Held, that it was unneces- 
sary to consider this objection unless the Rani had 
some right or title to the treasure, the same as 
•he had in the soil of the tank ; that she had not 
such right, and therefore that the contention as 
to the right to the property found lay between the 
finder and the State, which had made no claim. 
An objection, not before taken, was alleged to be 
aigued at the hearing, vis., that the formalities 
proscribed by the Regulation had not boon com- 

e ied with. Held, that, though immediate notice 
id not been given by the finder, the proper^ 
wks within thrcH* or four days of its discovery in 
the hands of the authorities, who might be said 
therefore to have supplied the necessary notice. 
Kattama Natchtar 0. Muhammad Mira Ravutah 

7Had.l50 


TRBABUBB TBOVE ACT (VI OT 1878). 

} 8 u Trrasuri Trovb. 

JRiM of a falakh- 

dar ih OujanU to ireaoure trovo-^RighU of Oooem- 
meal— -Orimtiial Proudurtt Code, 1882, ss. 828 and 
524^Proptrty fdaad at the. diopotdl of Covemmenf. 
A bag containing R248-2-0 and a gold ring was 
found buried in a field under circumstances which 
created suspicion of the commission of an offence. 
Tbio District Magistrate called for claimants to 
come forwud under s. 623 of the Code of Criminal 
Procedure (Act X of 1882). Thereupon the plaint- 
iff put in his claim, alleging tha^ as talukhdar 
and owner of the soil in which the property was 
found, he was entitled to the property. His 
claim was rejected, and an order was passed 
under a. 624 of the Oode placing the pron ^y at 
4he ^spoaal of Government. The tahudiaar then 
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sued the Secretary of State for India in Council 
to recover the property in dispute. The Joint 
Judge awarded the claim. HeU, reversing the 
decree of the lower Court, that, in the absence of 
any evidence to prove the talukhdar’s right to 
treasure trove cither by a grant or presenption, 
the property belonged to Government, the Indian 
Treasure Ttove Act (VI of 1878) being inappli- 
cable, as no notice was given by the finder, nor 
won any proceedings taken under it. Secrbtart 
or Statb ior Ivdxa v. Vaktsanoji Mbghrajji 
LL.B.19Bom.068 

■. 8— Projwfy not hidden ie not tna- 

ewe frm and hdonge to the oumer of the land, on 
uhich it is found, S. 3 of the Treasun Trove Act 
defines ^asun trove as anything of value hidden 
in the soil or in anything affixed thento. Property 
not hidden is not toasun trove and is not governed 
by the provisions of the Act Unclaimed articles 
not found hidden an the property of the person 
on whose land they an round, unless they an 
found in a public place, in which case they belong 
to the findtf. Under the English law the posses- 
sion of land carries with it possession cd every- 
riiing which is attached to or under that land and 
in the absence of a better title the right to possess 
it also, except in the case of articles found in a 
public place. This is also the law in India. In 
Englimd, when the article is hidden, the fact of 
its being so hidden is taken to show that the owner 
did not intend to abandon it, and when it is subse- 
quently found hidden, and the owner is not forth- 
coming, the law gives it as bowttfii vacuum to the 
Crown. Hampi Sri Viru Paksha Swami TxmpIiB 
V. Lambami Qolta (1008) I. L. B. 81 Mad. 897 

TBBATY. 


See Nativb Statb. 

I. L. B. 85 Oslo. 478 


L Teniireof territory in Bom- 

bay. The nature and results of Governor Aungier's 
Convention stated, and the origin of '* pension and 
tax’* in Bombay traced. Treaty of the 23rd June 
1061 between uiarles II and the King of Portugal 
considered. The treaty in 1664-66 by Mr. Hum- 
phry Cook with the Vicerc^ of Goa was entered 
into without authorization by the Crown of Eng- 
land or the Crown of Portugal, was not ratifira 
by either, was expressly repu&ated by the former, 
and never was of any force. Doe d, De Silveira v. 
Texdra, 2 Mar, Dig, 250, observed upon. Naoroji 
Bbramji vl Roobrs . .4 Bom. 0. 0. 1 

8. Casalon of Bombay andSal' 

aette to Fortagueaa. The treaty made between 
Sultan Bahadur of Gujrat and the King of Portu- 
gal on the cession of Bassein and its dmndenoies 
(including Bombay and Salsette) to the Portuguese 
referred to. Sbcbbtary or Statb roB Ihdia v. 
Bombay Labdivo avd SBirroro Compaity 

5 Bom. 0. 0. 98 


. 5 Bobs. 0. 0. 179 


See Lons «. Lone 
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8 ' • - Monay settled upon inemben 
^fBoyelFen^of Oudhand their heirs— 
Perpetual peneunu by paymenie arranged between 
sovereign powers— Construelion of the word ''issue*' 
as used in a treaty between them, and in subwguent 
aorresjumdenee. An airangomont between two 
Bovoroign powers, viz., the King of Oudh and the 
East India Gompany, whereby momberH of the 
Royal Family of Oudh had Bocured to them and 
to thmr isBUo penmonfl in perpetuity, although a 
■settlement of pensions in perpetuity could not, 
under the Mahomodan law, bo validly made by 
a private individual, took effect as a contract or 
trc«ty between the powers, ffeld, on the construc- 
tion of a treaty made in 1838 between the King 
of Oudh and the East India Com]iany, that it 
was the intention of the King thereby to provide 
pensions for certain members of the Royal Family 
in poi^uity ; that if any of the pensioners should 
die without issue, his or her pension should revert 
to the King ; that the words ** heirs *’ and “ issue ** 
were used as convertible or equivalent terms; 
and that th^ meant persons who would be heirs 
according to j^omedan law. J/eld, also, that the 
King intended in 1842 to provide for the ancestress 
-of the plaintiffs an additional pension of Ihe same, 
kind as the pension which he had provided for her 
in 1838 ; and that, according to the letter written 
by the King in that year to the Government of 
India, after W death, if she should have loft issue, 
the additional pension was to bo payable to such 
of her issue as should be also her heirs, acconling 
to the rules of the Mahoroedan Law of Inheritance, 
Mariaic Bequm V. Mibka . Wazir Bboum v. Mikza 
I.L.B.17Galc.884 
If. B. 10 1. A. 176 

7R3IEB. 

See Bhaodari akd Narwaoart Act, s, 3. 

I. L. R 81 Bom. 188 

See Bombay Revekue Jurisdiction | 
Act, s. 4 . I. L. B. 18 Bom. 819 | 

See Injunction— Special Cases— Cut- | 
TiNO Trees. j 

See Land Acquisition Act (I of 1^94), i 
BS.. 3 (a), 23 (2). 

I.L.B 80 Mad. 161 ! 

See Landtaird and Tenant. I 

I,L.B.Se A11.484 i 
I. Ii. B. 80 Aa 184 

See Landlord and Tenant— Property ; 
IN Trees and Wood on Land. 

See Limitation Act, 1877, s. 28 (1871, I 
8.20) . 1.L.B.8AU.486 | 

See Limitation Act, Sen. II, Art. 144 — j 
Immoveable Property 9Agn800 I 
4 N.W. 107 i 
Z.L.B.10Bom.868 | 
I. L. B. 10 Bom. 807 ; 

See OwNBRsmp, Presumption of. 

88 W. B. 406 ; 
L la B. 10 Bom. 647 : 


TBBBB-confil. 

See Partition— Miscellaneous Cases. 

I. L, B. 88 AIL 891 

See Possession— Evidence of Posses- 
sion . . LL.B.a4Aa904 

See Prescription— Easements— Trees. 

I. L. B. 10 Bom. 480. 

See Small Cause Court, Mofussil— Ju- 

RISDICTIO N — M O VEABLE PROPERTY. 

8 Mad. 887 
84W.B.804 
I. L. B. 8 All. 108 
I.L. B.6A11.604 

document giving right to out 
and enjoy— 

See Reqistration Act, 1877, m. 17, el. 
(d) . 1. L. B. 80 Mad. 68 

• liability for cutting— 

See Master and Servant. 

I. L. B. 88 Gala 988 

- order to out down— 

See Nuisance— Under Criminal Proce- 
dure Codes 6 B. L. B. 181 

removal of, suit for— 

See Jurisdiction of Civil Court— Rent 
AND Revenue Suits— N.-W. Pro- 
vinces . I. L. B. 88 All. 480 

8 Agra, Part II, 188 : 1. L. B. 8 All. 440 
I. L. B. 0 AIL 86 
I. L. B. 80 All. 610 

See Limitation Act, 1877, Sen. IT, Art. 
32 I. L. B 8 AIL 446 

I. L. B. 10 AIL 864 
I. L B. 80 All. 619 
I. L. B. 84 Gate. 100 
restriction as to foiling— • 

See Madras Rent Recovkiiy Act, s. 11 
I. L. B. 16 Mad. 47 

right to out - 

See Forest Act, ss. 75 and 78. 

I. LB. 18 Bom. 070 
1. L. B. 88 Bom. 618 

See Grant— Construction of Grants. 

I. L. B. 88 Bom. 618 

See Prescription -Kaskmknts Treks. 

I. L. B. 10 Bom. 480 

value of— 

See Land Acquisition Act, m. 23. 

18 G.SW.N. 487 

1. - Standing timber Mango tree 

— Custom ol a locality — Pegifitration Act {XX of 
JS66), s. J. By the term “ timber " is meant 
properiy snch trees only as are fft to be niod in 
building and repairing houses. A mango tree, 
which is primarily a fruit tree, might not always 
come within the term ** standing timber " used in 
the definition of immoveable property in a 3 of 
the Indian Registration Aet (XX of 1866). But 

18 0 2 
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it may be t.laf»od as a timber tree where according 
to the cuatom of a locality ita wood is used in | 
building housoe. Kbuhvarao v. Babaji 

^ I.li.lLMBom.81 I 

8 . Troe-pottah— to land <m | 

wkieK treM Htaod-^Treo^piUahdars, righU of. Hdd, ' 
per Davies and Moori, JJ., affirming the judg- ' 
ment of Bbnsok, J. (Subramania Ayyar, /.» 
diee.), that peraona holding a pottah for palmyra ' 
trees in Tinnevelly are not ip9o facto entitled to an | 
ordinary raiyatwari pottidi for the land on which I 
the trees stand. Per Subramania Ayyar, •/. — I 
Land on which a man plants a palmyra tope is in | 
his eiolusive occupancy and posscfwion as a raiyat | 
of Government, subject to his liability to pay any 
assessment or assessmenta which the Government 
may from time to time be entitled to impose and 
subject also to all other lawful incidents attaching 
to a holding of that description. Ilio rights of a 
tiec-pottah£fcr and the nature of the revenue levied 
on such pottahdara considered. Tuiivu Pandi- 
THAN V. Skcretaby ot Statb vor Ikdia 

I. L. B. 81 Had. 488 

TBE 8 FAB 8 . 

Col. 

1. Obnbbal Casbs • • • 18064 

2. Housb-Trbspass . . • 18658 

See Calcutta Municipal Conscilidaiion 
Act, 1888, s. 2 I. L. B. 81 Calc. 688 

See Civil Pbocbdukb Codb, 1882, s. 244 
— Questions in Execution of Decree. 

8 B. U B. A. O. 418 
18 B. la B. 808 note 

See Civil Procedure Code, 1882, s. 424. 

I. L. B. 84 Oalo. 684 

Su Conversion I. la & 88 Mad. 107 

• See CouBT of Wards. 

18 0 . W. H. 1066 

See Criminal Trespass. 

See Damages— Suits for Damaoeb— 
Torts 8 Bom. A. 0. 177 

7H.W.47 
86W.B.648 
I.laH18AlL88 

1. la B. 10 AIL 106 
LIaB.86Cala488 

See Debtor and Creditor. 

81nd. Jur.0.a7 

See Execution of Decree— Lubiutt 
FOB Wrongful Execution. 

8B.L.KA.C.418 
18 B. la B. 808 note 

See Injunction— Under Civil Prooe- 
DURB CODR, 1882, 

L L. B. 88 AIL 449 

Acs Limitation 0 0. W. H.IU 

Acs Limitation Act (XV of 1877), Sob; 
n. Arts. 180, 144 

I.la&81Had.l68 


See Madras Forest Act, s. 21. 

LIaB.18Had.886 

Ace Madras Police Act, s. 21. 

I. la B. 17 Had. 87 

See Master and Servant. 

8 B. la B. A. O. 887 
8B.laB.0.0.146 

Ace Misjoinder of Parties. 

L la B. 10 Had. 886 

Aee Railways Act, 1871, s. 2. 

I. L. B. 1 Bom. 88 

See Recorder of Moulmein. 

6W.B.Giv.Bef.4 

See Recorder of Ranuoon. 

I. la B. 80 Oalo. 680 

Su Right of Suit— Injury to Enjoy-> 
MENT OF Property. 

L la B. 10 All. 168 
I. L. B. 86 Bom. 848 
0 O. W. N. 477 

See Rioting • I. la B. 6 Had. 846 
10 O. la B. 876 
W. B. 1804. Or. 81 
Su Special or Second Appeal— Small 
Cause Court Suits— Trespass. 
AecToRT . 18 O.W. 11.078 

I. la B. 88 Oalo. 488 
18 0.W.ir.486 
Aee Wrongful Distraint. 

6W.B,Aot.X.87 
8 B. L. k A. C. 88L 

by oattle— 

Su Cattle Trespass, and Cattle Tres- 
pass Acts. 

Su Nuisance— Under Criminal Proce- 
dure Codes . 8 B. L. B. A. Or. 46 

9.B.L.B. Ap .88 

on burial ground— 

See Religion, Offences BEiiATiNo to. 

1.1a B. 10 Had. 186 
L la B. 18 Aa 896 

on Immoveable property— 

Aee Limitation . L L. B. 86 Oalo. 141 


1 . OEMEPAL CASES. 

L Landlord and tenant— AnvMi 0 e 

to revereioiiafp intereete^Eighi of hiMord to sue 
for damago-^Emgliak law, eon-appfica&tltty of. 
Many of die tenures in India are in the nature 
of a partnership, in which he to whom the land 
belongs partieipates with the enltivators in the 
crop, lliecefbie the law of Eng^nd. that a 
landlord who has parted with Oils possession to a 
tonsnt eannot sue in trespass for damage to the 
mqperty, unless the wrongfol aot eoiii]^ined of 
imports a damage to the leversionaiy inteiecti; 
doto not apply to landlorda in India. Vinxata-. 

OBALAK CsiTn V. Andiatpan Ambalam 

ribB.aiiiid.iM 
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B. Wrongflil distraint oforops 

— DMrainl trilAovi nottce^Penal Coif, a, 19^ 
ItmiHamta to wangfvl diHraint, A xamindar was 
AeU to bo juBtiSed in exercuiing his right of privato 
diatraint of crops* if he had sorvcd we defaulters 
with written notices under Act X of 1850, s. 116 ; 
and, in such a case, raiyats, who knowingly resisted 
the distraint, were held to bo not protoctira by tho 
Penal Code, a. 79. But if the zamindar’s people 
enter upon crops with intention ol distrain!^ 
without notice, tho raiyat owners are justifled in 
'Oonsidcring mich action as trespass. Qubbn v. 
Kanhai Shahu . . 98 W. B. Or. 40 

8. - — - Land taken by Qovemment 

without formality preaoribed by Beng. Beg. 
I of 1826 — Right o] ownar to maintain mil againat 
Oovmment for rent. Lands were occupied by tho 
■Oovemment for tho purpose of making an embank- 
ment without tho observance of the formality re- 
quired by Regulation I of of 1825. //rid, that tho 
•owimr of tho lan<l was entitled to maintain a suit 
against Government for tho rent of tho land during 
tho time ho was kept out of possession. JoY- 
waraix Boss v. Coixbctor or 24-Pbrgana8 

Harsh. 66 

Collector of 24-Pbkgayaa r. Joynarain 


Bose . W. B. X*. B. 18 : 1 Hay 122 

4 Butt to preyent treepaas-- 


Suit to clow doors^'CauM of attion — Powihiliiy 
•of injury. No suit can lie to dose doors opened by 
a person in his own wall, on tho ground of a pos- 
sibility of his committing trespass on the land of 
the plaintiff, or of his having actually committed 
such trespass. It will only lie when the opening of 
the doors is in itself such an irremediable injury 
lhat the plaintiff would not be sufficiently com- 
pensated % money damages. Gibbon v. Abdur 
KAHMAN Khan 8 B. L. B. A. O. 411 

6. - — Bale for arrears of rent— 

Sale under defective notice— Beverml of mle for 
i/rreguJIarity. A, a xamindar, sold the right of B, 
his pantidar, for arrears of rent under itogulation 
Till of 1819. This sale was subsequently set 
aside at tho suit of B for irregularity. A then 
-sued B for the arrears under Act X ol 1859, and 
B pleaded limitation. Beli, that A was not guOty 
of a trespass in bringing tho property to sale under 
a defective notice, and A could not have sued for 
arrears pending the procoodings to set aside the 
•sale. SWABKAMAYI V. ShASHI MUKHl BarMANI 
BB.L.RF.0.10 

8.0. SUBNOlffOTBI V. ShOOSHBE MoXHEB BuB- I 
HORIA .... 12 Moo. LA, 244 

IIW.B.P.0.6 

6. — ■ — Suit for amors of 

wsaf for a period during fehieh eamindar had been 
in poeeeeeion ae pnrehaeer at a mle for arrears of 
feni afterwards set aside. In a suit 1^ a xamindar 

r inst hia patnidars for arrears of patni rent for 
years 1294, 1295, and put of 1296, it appeared 


TBBBFABB-roii/d. 

1 GENER.\L GASES-cofild. 

that the patnidars hail been out of possossion during 
a portion of that period when the xamindar himself 
had boon in posHossion, having purchased the 
tenure at tho sale held in tirococdiiigs instituted 
by him under tho Regulation. It appeared, 
however, that the sale had liccn sot aside owing 
to tho proceedings having been instituted against 
tho prcdcoosaor of the patnidars who was then 
dead, and thonmpon the xamindar gave notice to 
the patnidars to retake THiHsession, which they 
accordingly did. During the time he was in |mw- 
sossion the xamindar himsMf collected some of 
the rent. The lower (Vnirt dismisscMl the claim 
for rent for tho poricNl during which the plaintiff 
was so in possession on the ground that ho was a 
wrong-doer and trespasser, and that consi^qiiently 
tho defondanis could nut ho held liable for rent 
during that period. Ilrltl, that this wan no reason 
for refusing the ]>taintiff a dccn*o for such arrears, 
as upon the authority of the decision in Sumo 
Afoyee v. Shotwhee Atokhee Bumumia, 2 B. L, R, 
P. C. 10 : 12 A! 00 . 1. A. 241, the plaintiff could not 
he treated as a tresiNisscr, and that he was entitled 
to recover tho actual arrears oiitstandii^c for 
tho period in questiem. but nut the interest thereon. 
DnuNMJT Singh r. Sarahwati Mihiuin 

I. L.B,l6 Galo.267 

7 Treapaas on burial ground— 

Penal Code, s. 297 — Trespass hy ro-oirtirr. A, B, 
C, and D were co-owners of a )>lot of lanil in widch 
they wore accustomed to bury their dead. A and 
B oiiened a Haw-])it close to the graves of />’« 
mlatives, but did not clistiirlNHl any of tho gravos. 
Held, that thoy were wrongly convicted under s. 
297 of the Penal Code. In re MuHANMAn Hamin 
! Kuan .... I. L. B. 8 Mad. 178 

8. Liability for treapaas b^ 

defendants not actually oommitting it 
i — Committee under Act XX of Held, in a suit 

! under Act XX of 1803, that where tho ovidenoo 
I diiowod that certain acts of trospasH by ono of tho 
dofondanta were for the benefit and on bohalf of 
the members of tho committee, and wore after- 
wards adopted and taken advantage of hy them 
whon thoy had ac.quirod a full knowledge of those 
acts, the dofandants for wlioso bonofit the 
acts wore done were liable fur the tnsspass. 
VrNKATABA NaIKER V. SkINIVASSA ChfARlYAR 

4 Mad. 410 

0. Court of Wards, powers of— 

Jdat-administration— Court of Wards Art {Bengal 
Act IX of IS79) — ** Propriftor'*-— Infant bene- 
ficiary^ residuary legatee, when “ proprietor ” — Exe- 
cutrix, position of — Possession — Continuing trespass 
— Injunction^ivil Procedure. Code {Act XIV of 
1882)p s. 424— Notice of suit, whether necessary^ 
where PMie Officers are sued in individual capacity 
or infunetUm sought — Jurisdiction — ImmoveahU pro- 
perty— AoimisHion by executrix— Trespass under 
order of higher official. Thirteen years having 
eiapiicd since the death of tho testator, and the 
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adminiitntion the executrix of his eitato. 
which coniiuited of immoveable impertj in Eastern 
Bengal and Aasam* not being complete» and there 
being a suggostion of mal-adminutration, the 
Conrt of Wards of Eastern Bengal and Assam 
declared the infant beneSciary a minor under the 
Aet^ declared ita determination to take the estate 
under its charge as the property of the minor, and 
directed that possession be taken of the property 
on its behalf. Subsequent to this declaration the 
executrix purchased a house in Calcutta for the 
estate and out of the assets of the estate. Tho 
offleen appointed Court of Wards proceeded 
to exeeute its directions, they collected and appro- 
piated rents, the collection, however, being made 
in the name of the executrix as mutation of names 
had not boon effected, and they took over tho 
establishment of the executrix in the absence of 
the executrix, without her consent and in spite of 
her protest. On a suit being instituted without 
' notice under s. 424 of tho Code of Civil Procedure 
by the executrix against tho officers in their private 
individual capacity as trespassers, for a declara- 
tion of her title and for an injunction : — that 
the Court of Wards can only take possession of the 
estate of a minor, if he can be said to bo its ** pro- 
prietor '* within the meaning of the Court of Wards 
Ack The residuary legatee docs not become 
** proprietor ” until, after adminisiration has been 
completed, and the residue ascertained and made 
over to him. Tho Court of Wards has no power 
under its Act to override tho wishes of testators 
and proprietors generally. Tho Court of Wards 
has no power to determine whether there had boon 
mal-administration by tho executrix, and on its 
own determination to take possession of the pro- 
perty vested in tho executrix. Mal-administration 
by the executrix was no ground for taking posses- 
sKm by the Court of Ward^s. In tho circumstances 
of the ease, possession of the estate really remained 
with the plaintiff and there was a continuing tres- 
pan against which the plaintiff was entity to 
relief by way of injunction. S. 424 of the 
Code of Civil Procedure has no application whore 
public officers are sued not in an admitted official 
capacity but as individual trespassers, nor so far 
as a suit seeks for relief by way m injunction. The 
High Court may entertain an action in respect of 
immoveable property, provided a portion of such 
property is wiUiin the jurisdiction. It is not 
necessBiT that the cause of action should arise 
within the local limits, or bo specifically with refer- 
ence to the portion of the property within those 
limits. An acquisition of jmperty for the estate, 
by the executrix, by pnrdiase out of the assets 
of the estate formed part thereof, although the 
purdiase took place after the declaration of the 
Ooort of Wards taking over ohaige of the estate. 
A trespass committed order of a higher official 
la in substance the act A that offidal, who can be 
sued aa a trespasser. Gahoda Suxdabt Craw- 
BRifBANi e. NAUirr Rahjaw Rara (1M8) 

I.Ii.B.8eOalo.&8 
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2. HOUSE-TRESPASS. 

Breaking open oheet in 


kouae by Inmate of houae— Penal Code, e. 457. 
Tf being an inmate of his uncle's house, brola 
open a chest and took out property from it. He 
was convicted of an offence under s. 467 of the 
Penal Code. Held, that he could not properly be 
convicted under that section. Quxbn v. Tasuduk 
Hossxnr 0 N. W. 801 

S. Breaking open door In exe- 

cution cf decree — Penal Code^ e. 456. Whore 
tho accused persons, execution-creditors, in com- 
pany with an authorised bailiff, broke open com- 

S lainant's door before sunrise with intent to 
istrain his property for which they were convicted 
on a charge of lurking house -trespass by night or 
house-breaking by night : — Held, that, as they were 
not guilty of the' offence of criminal trespass, 
there being no finding of any such intent as is 
required to constituto that offence, and that as 
criminal trespass is an essential ingredient of either 
of the offences with which they were charged, the 
conviction must bo quashed. In the matter oi 
JoTHABAM Davay . L L. B. 2 Mad. 80 

8, Oattle yard-— But'lrltny used far 

custody of property — Penal Code, ss. 442, 457. 
The Court incunod to hold that a eattlo-yard 
which was originally walled on four sides, and in 
0110 side of which, fallen out of repair, there was 
a gap stopped with a thorn, was a building used 
as a place for tho custody of promrty, within tho 
meaning of s. 442 of tho Penal Code. Qubex v. 

Duller 6 M. W. 807 

Entry into house with 


forged warrant of arrest— Penal Cods, A. 452. 
Where A goes with a foiged warrant of arrest into 
a house, and takes away one of the inmates against 
his will under the authority of such warrant, he is 
guilty of house-trespass, by putting such person in 
fear of wrongful restraint, under s. 452 of the 
Penal Code. Queen v. Nunomohun Sirxar 

12W.BCr.88 


6 . 


Bight of wife to enter hus* 


band’s house— Wl/e excommunicated from casts. 
Excommunication firom caste per se does not de- 
prive a Hindu wife of her right of joint enjoyment 
of her husband's house, so as to make her a tres- 
passer if she enters the house to claim maintenance. 
Queen v. Marimuttu . L L, B, 4 Mad. 248 


6. 


Entering lodkpup with in- 
tent to oonwey food to prisoner— Peaal Cods, 
s. 442. Where a person entered into a havalat 
with intent to convey or attempt to convey food 
to a prisoner under trial, such aot on his p^ W 
not amount to house-trespass within the meaning 
of a 442 of the Fhnal Code. Emfbbss^. Lalai 

LL.B.BA1L802 

7. Bearoh for arme by Magis- 

trates whether exeeuttveor Judloial aot— 
Bond — ^es Ptotseikm of JndiM Ofj^ A 
{XVIII s/ 1850), s. I-^^Btaiukrypows^ ofEmstMtO 
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2. HOUSE-TRESPASS-HMmfel. 

Qficent how to he exereM^Iniian Amu Ad {XI 
0/ 1878), s. 26 — Provision '* having first neordeA 
grounds of his hdieff' whether mandatory or dirtctory 
— ^nminal Proeedure Code {Act V of 1898), ss. 94, 
98, 105, 108, 186-^earch'‘Warrantr-‘Magistrate as 
Court *'^eareh by police offeer^Pdiee Ad ( V of 
1881), s, 4 — Powers of Didrid Magidrate^—Ldters 
PakrU o/ 1885, s, 20 — Extraordinary Original Civil 
Jurisdidion of High Court, For some time pre- 
vious to the 27th April 1007, there had been a 
considerable tension of fooling between the Hindus 
and Mahomedans at Jamalpur, in the District of 
Mymensingh. On the 27th April a Mahomedan 
was shot by a Hindu* and a serious conflict was 
narrowly averted by the 8iib-di visional Ofliccr and 
the District Suporintondciit of Police. On the 
arrival of the District Magistrate in Jamalpur* on 
the morning of the 28th April, ho received reports 
from the two Officers of the occurrences of the 
27th April* and ho was also informed that the police 
had reason to believe that flre-arms were stored 
in certain cutcheries belonging to Hindu zamin- 
dars. In consequence* the District Magistrate 
accompanied by the District Superintendent of 
Police proceeded to search the cutcheries. Under 
the orders of the District Magistrate* the entchciy 
of tho respondent was forcibly entered, boxes 
forced open and search mode. On an action in- 
stituted against the District Magistrate for trespass* 
it was found as a fact that ho laid acted with i)cr- 
fect hood fides (Bbbtt* J, dissenting)* 

that according to the principles of equity* justice 
and good conscience* the search constitute an 
actionable trespass unless warranted by some 
Statute* and in tho circumstances of the case* 
tho search was warranted by no Statute. When 
Ezocutivo Officers are invested with Statu toiy 
powers of a special and drastic nature* before 
exercising those powers* they must strictly comply 
with tho provisions of the Act which crcat4xl 
them. Tho search being a general search for 
arms, was not warranted bv s. 26 of the Arms Act 
of 1878* which required that before making the 
search* the Magistrate should first record the 
grounds of his belief* in terms of tho section 
which was not done. The words '* having 
first recorded the grounds of his belief** in 
8. 26 are mandatory. Tho search was not 
warranted by a. 106 of tho Criminal Procedure 
Code* as* in the circumstances at tho case* tho 
Magistrate was not acting as a “ Court. ’* The 
search was not woiianted by s. 166 of tho Criminal 
Plrocedure Code : that section docs not apply to a 
Magistrate. SerMe: A general search for arms 
would be governed rather the provisions of the 
Arms Act* than by the provisions of the Code of 
Criminal Procedure. The search must bo taken 
to have been conducted by the Magistrate in his 
executive and not in his judteiid capacity* and hence 
he was not protected Act XVIII of 1850. Per 
HABiiroioir and Bnm* JJ.— The issue of a seareh- 
wanant hy a competent Magistrate is a Judicial 
eud,BopeT.Evered,L,R.17Q.S,D.838, Mahomed 
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2. HOUSE-TRESPASS— cone&f, 

Jaekariah <fr Co, v. Ahmed Mahomed, /. L, R, 15 
Cate, 109, and in re Lakhmidas Saranji, 5 Bom. 
L, R. 980, nferrod to. (Yarkr i*. Brojbndra 
Kishobi Roy Cuowouky (1000) 

I.L.R80Oalo.488 

But see the FriTy Council judgmiuit in the sauio 
case^ on appeal* reported in 

I.L.B.89Calo.968 

TBEBFABBBB. 

See Co-snARBRs — E njoymrkt of Joint 
Property— Erection on Kirii.DiNUH. 

I. L. B. 18 All. 801 
See Ejectment I. L. B. 38 Bom. 409 

See Mesne Profits — Uiqht to and 
Liability for. 

I. L. B. 84 All. 870 
I. Ii. B. 10 Mad. 146 
Mode of Assessment and Calci'- 
LATioN . I. !«. XL 88 All. 858 
See Pohsfasion — Nature of J*osmr.skion 
I. Ii. B. 16 Bom. 888 

See Title — Evidence and I*iioof of 
Title . . I. L. B. 10 Bom. 888 

See Trespass I. L. B 80 Calo. 88 ; 438 
— dlEpoBBeBBlon by— 

See Jurisdiction of Civil (,V)uuT' - Kent 
AND Bevkniir Suits, N.-W. P. 

7N.W.8a8;867:860 : 818 
I.BB10 All. 84 

See Transfer up Property Act. m. OH. 

I. B B 10 All. 101 
effect of settlement with 

See Service Tenure. _ 

I. Ii. B. 18 Bom. 88 

- suit against— 

See Decree— Form of Decref^ -Tres- 
FASSKU . . 4O.W.N.106 

See Jurisdiction of Civil (.'oukt— Kent 
AND Revenue Suits. N.-W. P. 

I. L. B. 1 AIL 448 
IL.B.10 A11.386 
1. If. BIO AIL 468 
I. Ii. B 80 All. 680 

See Landlord and Tenant— Ejectment 
—Generally I. Ii. B 10 Bom. 188 

See Mesne Profits — Mode uf Assess- 
ment and CALCUI.ATION. 

1. L. B 1 AIL 618 
I. L. B. 80 AIL 806 

See Onus of Proof— Ejectment. 

LL. BIO Bom. 808 
See Right of Suit— Charitisb and 
Trusts , . L L. B 18 Bom. 781 

See Wrongful Possession. 

A I.Ii.B40alo.66e 
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rait by— 

8u Spicirio Biusf Act, a. 0. 

I. L. B, 16 Bom.. 685 

ICudatory ii^unotion— AcmotNiZ o/ 

Ancroaelmciif. A mandatory injunction should not 
bo granted against a trespasser compelling him 
to come on die land on which he had trespas^ 
to remove an encroachment made thereon by him. 
Navroji Manikji Wadia a. Dastub Kuarsidjx 
Mabcbibji (1904) . . I. L. B. as Bom. SO 

TBIAL. 

iSee Jury, Trial by. 

8u Criminal Procidurr Code, 1808. o. 

360(a). . LL.B.8a MaABlB 

— oommenoement of— 

8u Witrbss— Criminal Cases— Sum- 
MONnfG WiniBSSRS. 

1. L. B. as Oalc. 868 

dUEIsrenoe in the modes of— 

8u Criminal Fbogbddrr Codb, 1808, 
& 260. . I.L.B.88Bom.4a8 

TBIBUTABY MAHALS OF OBIB8A. 

Jurtadtettbfi— ifohuf- 

hhum^ExeaUitm — Deeru of Court tn BriiUk India 
— TraiimiMnon of dicree for execution hy Court af 
MdhuMunj--€iva Procedure Code {Act XIV of 
lSB2\cn 229At 229B. There being no notiO* 
cation to that effect in the Gazette under os, 220A 
and 220B. Civil Fkocedure Code, a Civil Court in 
British India has no jurisdiction to order its de- 
cree to be sent for ozccution by the Court 
at Mohurbhunj. Kadurchnnd Qafur v. Parake 
Jfalar. L L. PL 12 Bom. 23(9, referred ta The 
TMbutsiy Ifahals of Orissa, of which Mbhurbhun] 
Is one, do not form imrt of British India, Khatoo 
8aroo a Ratan Mahanti {W2) 

I. L.B.a8 0alo.400 
■.o.6C.W.ir.678 

TBOVBB. 

dee Hundi— TjXABXlity on. 

I.Ii.B.18Bom,670 

8ee Small Causb Court, Fbbsidbnoy 
Towns— Jurisdiction— Trover. 

Z.li.B.iaBom.678 

suit In— 

8ce Husband and Wive. 

I.L.B.lOalo.886 

L Bight of Btoppago in transitu 

—Cosfrscl for goods free on hoard-^InsdlveHey, 
Goods oontneted to be sold and delivered " free on 
board,’* to be paid for by cash or bills at the option 
of the porehasers. were delivered on board, and 
receipts taken from the mate by the lighterman 
employed the seller^ who handed the same 
over to them. The sellers apprised the pnrohasen 
of the delivero. who elected to pav lor the goods 
1^ a UD. whidi the selleis having drawn, was 
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duly accepted by the purehasen. The sellers 
retained the mate’s roeeiptii for the goods, but tin 
master signed the bill of lading in the purchasers* 
names, who, while the bill they accepted was run- 
ning, became insolvent In such dreumstanoes, 
hdd by the Envy Coundl (reversing the decision 
of the Supremo Court at ]tombay)| that trover 
would not ue for the goods, for that on their delivery 
on board the vessel they were no longer in transitu 
so os to bo stopped by the sellers ; and that the 
retention of the receipts by the sellers was im- 
material, as after their election to be paid by a 
bill the receipts of the mate were not essential 
to the transaction between the seller and purchaser. 
Framjee Cowasjee V. Thompson 

8 Moo. I. A. 488 

8. — I Oonveraion— dwtpnfiieiU of 

goods in certain warehouses on advanceo-- 
Seiture of goods— ‘Advance and assignment nof 
simuUaneouo— Incomplete assignment, A bill of 
sale and assignment of goods as described as 
being in certain warehouBcs belonging to A was 

S 'ven by him for the loan of a sum expressed to 
kve bron paid on the day of the date thereof. 
Upon an action of trover mught against the as- 
signoe of A, who had seized the goods, it appeared 
in evidonee that a portion only of the goods 
was in the warehouse specified at the date of the 
sale, and that no put of the loan was paid on that 
day, the same being discharged by instalments 
a few days afterwims : whereu|X)n the Judges 
of the Supremo Court hold that there had bm 
no valid transfer and consequently no conversion, 
and gave an interlocutoiy judgment in accordance 
with such view. BeM, by the Judicial Committee 
on appeal from that decision, and from an order 
refusing a new trial, that the decisioii was not justi- 
fied by the evidence, and must be reversed and a new 
trial granted. Muttyiaill Seal v. O’Uowda 

4MOO.I.A.888 

8. Suit to rooovar notes lost by 

gsmbling— .4cf XXI of ISIS— ‘Illegal consider^ 
ation — Bond fide holder for value— Trust for spe- 
eific pfirpose. The plaintiff, the manager of the 
Oriental Bank, placed in the hands of />, a 
broker, thirteen Goveniment Curroiicy notes for 
lil,000 each on D's representation that there 
was some company’s iiaper at a certain place 
which he could procure at a more reasonahle rate 
tban in the Calcutta market, if the money were 
given him to purchase it If the Company’s paper 
was not procurable, the notes were to be 
returned to the |daintiff. D did not go to the place 
stipulated to purchase the Comfy’s paper, 
but meeting the defendant and others he went 
into a house hired for nmbling, and lost at oaids 
and paid away to the ^Cendant some of the notes 
he had receim from the plaintiff. Hie plaintiff 
now sued ^ defendant to recover the notes so 
entrusted to A on the allegation that they had 
been entsiisted hv him to 2) nr a apeoifio puipoee, 
and that the defendant was not a hand fas holder 
for value. He (the fdatotiff) atoted In evidance 
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if the paper had been bonghti ho would 
either have taken the papera at the moot favourable 
market price for the bank, or have oold them and 
given D the profit." AfeU, that the plaintiff was en* 
titled to recover. Hie defendant was not a bond 

« « holder for value. Per Paul, J., in the Court 
low, and fisr Nobmav, J., on appeal— The 
notoa were especially entrusted to D for the pur- 
chase of the Oompanv's paper. Per Phxab, J. — 
Upon the case put foraairi by the plidntiff, the 
transaction was a short loan, and not a bailment^ 
and did not boar the character of a trust. But 
upon the evidence the notes were the property 
of the bank, and remained so in D's hands, and 
therefore the plaintiff was entitled to recover on 
behalf of the bunk. Buldio Nabain v. Scrym- 
OEOUB .... eB.I..E.681 


TRUST. 

Su Admixirtration . 9 O. W. N. 289 
See Civil Pbocedurs Oide, 1882, a. 539. 

See Deed — Construction. 

I.L.B.20Bom.810 

See Ecclesiastical Trust. 

Bind. Jur. 0.8. 19 

See English Law— Trust, Decimration 

OE . .4 Mad. 460 

See Eefress Tru.st. 

I L. B. 81 Bom. 418 


See Hindu Law— Endowmeniv-Auen* 
ATioN OF Endowed Property. 

I.L.B.8Mad.966 

See Hindu Law— Endowment— Crea- 
tion or Endowment. 

1 Ind. Jur. M. 8. 14 
14B.L.R.AP.176 
Z. L. R. 4 Calo. 86 
I. li. R. 9 Bom. 169 
I.Ii.B.12Bom.947 
I. Ii. RIO All. 18 
I. L.R 96 Calo. 119 

See Hindu Law— Partition— Agree- 
ments not to Partition, etc. 

I. RR. 6 Calo. 106 
LL.R19Mad.987 

See Hindu Law— W iUi— C onstruction 
OF Wn.LS— P erpetuities, Trusts, Be- 
quests to a ci^ss and Remote- 
ness. 


Su Jurisdiction— Suit for Land — 
Trusts. 

See Limitation Act, 1877, s. 10. 

.See Limitation Act, 1877, Sce.II»Art. 
113 (1871, Art. 118) ^ 

9Calo.898 


■See Mahomedan Law • 8 O. W. M. 696 
See Habomedan Law^Endowmeet. 

See Mobtqaqb • *9 O. M. 914 


TRUST— could. 

See Religious Endowment. 

LL.RaO A11.U1 

See Res Judicata— Estoppel by Judg- 
ment . I. L. R. 19 All. 977 
L. R 94 1. A. 10 

See Right of Suit— Charities and 
Trusts. 

See Small Cause Court, Mufussil— 
JuHisDicmoN— T rusts. 

Su Trust Deed. 

Su Trust I’ropbrty. 

Su Trustee. 

Su Trustees Acts. 

See Trusts Act. 

See Will— C oxsTRunioN. 

I,LR4Calo.490 
I. L B. 9 Mad. 826 
1 Ind. Jur. 0. 8. 80 
I.LR16Mad.494 
I. L. R 81 Mad. 988 

See Will— Construction— C iiAKiTABLE 
OiFT . . . eO.W.N.891 

breaohof— 

See Executor . I. L R 96 Bom. 801 
conatruetiyo— 

See Civil Pbocxduiie (-ode, 1RH2, m. 
30, 639 . 10 C. W. BT. 806 

I. L. R. 88 Calo. 806 

See Dedutter 10 C. W. N. 788 ; 1000 
See Estoppel . . 10 C. W. IT. 747 

declaration of— 

See Stamp Acrr, 1879. Si'ii. 1, Art. 36. 

I.L.R19Miid.89 

deed of— 

See Limitation Act, 1877, s. 10. 

1. L R 20 Bom. 611 
See Stamp Act, 1879, Sen. I, Art. 64. 

I. RR 20 Bom. 910 
dleayowal of— 

See Limitation Act, 1877, Sen. 11, Art. 
144 (1871, Art. 146J— Adverse Pos- 
session . L L. R 1 All. 408 

for benefit of creditors— 

See Bill or Exchange. 

LL.R scale. 174 

See Debtor and Creditor 

11 Moo. L A. 817 
8 Agra 104,891 
1 Bom. 988 
8 Bom. A. 0.946 
I.L.R7Bom.l01 
L L R 16 Bom. 1 
LL.R19Bom.19 
LL.R90Mad. 91 
LL.B.96 0alQ.648 
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fbr benoSt of oiodlton— eoocML 

See IvsoLmoT Act (11 ahd 12 Vict.» 
C.21)— 

8. 0 . . LL.B.&6Bom.47e 

88. 0 AND 24. 1. li. B. 26 Bom. 766 

- for apeoillo purpoBo— 

See Limitation Act, XV or 1877, 8. 10 
(1871, 8. 10). 

I.IkB.4 Oalo.466;8e7 
12 O. L. B. 670 
I. Ill B. 6 Mad. 402 
1. li. B. 14 Bom. 476 
I. L. B. 82 Bom. 804 

See Tboveb . . 6 B. L. B. 661 

See Will . L L. B. 82 Bom. 214 

giving power to sell land in 

mofuBBil— 

See JuRiSDicTTosT— S uits fob Land — 
Trusts. 

instrument of— 

See Stamp Act, 1870, Scn. I. Art. 50. 

1. L. B. 16 Mad. 886 

— notice of— 

See Limitation Act, 1877, Sen. 11, Art. 
1834 (1871, Art. 134). 

I. L. B. 1 Bom. 260 

precatory tnut— 

See Will— Construction. 

I.1I.B.2AU.66 
LL.B.4 A11.600 
L. B. 0 L A. 70 
Ilk B. 16 Mad. 448 

revocation of— 

« 

See Onus or Proov— Trust, Revocation 
or . . lOB.Ia.B.10 

14 Moo. LA. 280 

scheme of management for— 

See Endowment. I. L. B. 21 Gala 666 

suit relating to— 

See Right or Suit— Crabitibs and 
Trusts. 

See Small Cause Court, Mofussil— 
Jurisdiction— Trusts. 

suit to set aside— 

See Limitation Act, Scn. 11, 1877, Art. 
120 . I L. B. 20 Bom. 611 

to perform Muktad ceremonies— 

See Muhtad Cebemoniis. 

LTkBi88Bom.l22 

1. - Creation of trust— Oieser of 

pmpariy conHUuiing himatif iruiteo^Faiher opea- 
Mo an oeeosnl mi name of kia aon, la order that 
m owner of the fond may conatitate himself 
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a trustee, of it^ he must either eipiesdy deolaie 
hlssself a trustee^ or must use language which, talna 
in connection with his acts, shows a clear intm- 
tion on his part to divest himself of all beneScial 
interest in i^ and to exercise dominion and control 
over it exclusively in the diaractor of a trustee. 
From the single circumstanoo that an account 
has been opeim by a father in his books in the 
name of his son, in which money is credited to 
the son, no presumption can be raised in India 
that the father intends to create a trust, in favour 
of his son, of sums appearing in the account. 
Ashabai V. Tria Haji Rahimtulla 

LIkB.9Bom.116 

2. SubaequeiU diapo* 

aiiim by atiUor^Diapoaition out of income. Hehl, 
that where a trust has been once perfectly 
created although there may have been no trans- 
mutation of possession, it cannot bo defeated 

S any subsequent act of the settlor, and apparent 
ipositions of portions of the property afterwanls 
ma^ by him to particular members of a family, 
the individuals constituting which have, as a 
class, a beneficial interest in the whole, must be 
regarded not as gifts to them for creations of new 
trusts in their &vour which ho had no power 
to make, but as the acts of a tnistee, and availabto 
only to the extent of the shares to which such 
persons may be entitled. But this applies onlv 
to dispositions out of the principal of the fund,, 
and not to payments made out of its income to 
particular members of the familv for their main- 
tenance, or other expenses, as there may be cir- 
cumstances which would render itinoqiiitablo to- 
tako an account of the latter, so as to ch^o 
such persons with what they may have rcccivra 
beyond their respective shares. .Iamsetji .Tuibhai 
V. SoNABAi . . 2 Bom. 180 : 2nd Bd. 188 

8. Invalid dadara» 

fibs of iruat^Intended transfer of property^ 
Incomplete gift-— Evidence of intereekd parties. 
The plaintiff, H, was the daughter of ono X, 
deceased. K some two years More his death 
in 1860 contemplated conforring a bounty to the 
extent of R5,000 on each of his daughters, JIf and 
H, For M he bought a house at Zanxibar.and 
settled it on her by a formal deed of settlement 
with various limitations. For /f, too, he at 
first intended to buy a house ; but finding houses 
in Bombay were too dear, he purohased a Gov- 
ernment promissory note of the nominal of 
B5,000. The note was purchased in his own 
name, and a separate account of it opened in his 
books, headed ”The account of one .immissocy 
note beBIil^: 6 per cent interest*' TUs account 
he debited with all expenses over and above the 
B5,000 inourred in and about the puibhase of' 
tho note, such as for prondum, carriage hire^ eto.,. 
oliaiging, moreover, 9 per cent intsceBt on them 
items of debit (which interest he oairied as again 
to his general interest aooount) and he credited 
aim account with the interest ooUeeted on the note 
from time to time, aUowiog interest at 6 per oenL. 
on these itemo of credit He kept also a Bepacate- 
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Accoimt oi t]io proceods of the note, headed, The 
account of interest on one promiiiaory note for 
B5,000." The plaintiff stated that on the day 
when the note was bought her father K brought 
it and showed it to her, saying, ‘‘This is your 
note ; take it when you want it and that she 
left it in his custody, saying, “ I will take the note 
when my sons grow up and do businom.’* Corro- 
borative evidence— which, however, differ in 
details from, and was in some respects inconsistent 
with, the evidence of the plaintiff — was given 
by the plaintiff’s son and husband, as well as by a 
fourth witness not interested in the case. No 
interest was even paid to the plaintiff by K himself, 
although he lived for two years after the punhase 
of the note ; but after ICs ch^ath his son recog- 
nized some claim in the plaintiff to the income 
of the sum of 115,000 set apart by K, and ho paid 
her sums, equivalent to the proceeds of the note, 
w'ith more or less regularity down to the date 
of his death. The note itself, however, he sold 
without communicating with the plaintiff, and 
appropriated to himself the sum realized hy the 
sale, although ho continued the account of interest 
on the note, and even headed that account in 
H'a name, fjitor still, after the death of K*a 
son, his grandsons, the defendants, made similar 
payments for some time, but irregularly, and (inslly 
they refused to pay anything further. The plaint- 
iff sued for the note or its value, and for arrears 
of interest accrued duo thereupon, asserting that 
the evidence establishcHl a declaration of trust in 
respect of tho note. //ffd,thnt the evidence was 
insuffieiont to establish a valid deelaration of 
trust, for while K'a books of aeeount might very 
well bo hold to eorroborato tho testimony of a 
trust which was itself of a saiiHfaotoiy doseriplion, 
thev were insufficient of themselves to establish 
such a trust ; while tho oral testimony — ^which, if 
taken together and accepted as reliable, might 
well suffice to establish tho acknowledgment of 
a trust — contained such discrcjYancics and was 
so generally misty and uncertain in character 
that it ought not to bo accepted unless corrobo- 
rated by undisputcHl facts in the case incapable 
of being cxplaincHl except on tho hypothesis 
advanced by tho plaintiff. Per Saroent, 0 J., — 
The iiqnitablo doctrine of the transfer of ownership 
by acknowledgment of trust, when it is sought 
to establish it by oral evidence, requires to be 
applied in this countiy with tho greatest caution ; 
and we cannot donbt that to allow an acknowlcdg- 
^nt of trust to be established by tho ovidence of 
interested parties speaking as to convomations 
which took place seventeen years ago without 
the corroboration derived from other evidonco 
Minting irresistibly in the same direction would 
be to introduce a most dangerous mode of appre- 
ciating evidence in this country, and would offer 
a dirMt encouragement to perjury. Tho suit 
dismissed, but without costs, K'a intention that 
E should have the bonefft of the B6,000— to which, 
however, he had failed to give effect— being clear. 
Hnuui ft Jan Mjnomed Kbalakdiva 

X.I1.B.7B0111.8S8 
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4 . , Oi/lr^Eequisites 

to eomjiele gift-~Donor eonatiiuting htnueff truilH 
for donec-^EnforcemeM of tnet by reyreseniative 
of donee — Truelte, liability of. The plaintiffs, 
AI and R, were Parsis, and were married in tho 
year 1851. Tho defendant was tho widow of 
B iV, who was tho father of the plaintiff B, Tho 
plaintiffs sued to recover from tho defendant 
certain Govemment promissory notes which they 
allegtnl had been presented by B to M at her 
marriage for her solo and Hcqmrato xm\ lliey 
alleged that the said notes, then of a nominal 
value of 111,600, wero endorsed in the nnino of 
tho said /i, and had biH.Mi deposited by liim for 
safo eustcMly with J/'s gmndfatlier J ; that tho 
said B during his lifo uM‘d from time to time to 
reciavc the sninc notes from J and draw the iiilenvt 
thereon for J/ ; (hat B dieii in IHO-I. and that after 
his death tho dtdiMidant, who was his widow and 
exceiiirix, used to draw tho interi'st for M ; that 
in 1809 slm oblained [Hwsi'ssion of the said notes, 
and had ever since eontiiiut'tl in possession lhi*reof, 
informing the plaintiffs that she wiis duly keeping 
them ami eolleeting the inten^st for M ; thot tho 
plaintiffs had Imhui living with the dcfcnilant 
until shortly hefore tho pn‘st‘nt suit, and having 
tlmn HiqNirated from her, had ealled upon her 
to hand over the not4‘s and the iiceiiinulated 
interest, which sho n^fused to do. Hie defendant 
denied that her hiisiiiiiid B had liver iiroseutiHl 
M with Goveriimeiit notes for her sopurute use. 
Bho alleged that the notes which had liceii deposited 
by B with J wc;r(« her own M^parub* proirrty, and 
not il/'a,’ that sho and her liiisliand had dealt 
from time to time with them, mid that no interest 
was ever paid to the plaintiffs, or either of them, 
or for their Ixmefit. Bhe fiirtlier stated that Home 
of tho notes which had been diqinsited with J 
had Ix^cn dispt»!ed of by B in his lifetime with 
her consent; that in 1899 she obtained tho r*;- 
maining notes fn3m J niiil solil them, and applied 
tho proceeds lo her own benetil. At the hearing 
it w'us pnjved tliat, on the occasion of the plaint- 
iff’s marriage, iiresents were made to M lioth 
by her own family and by that of the bride- 
groom B, Two aeeounts were then o|smetl in 
the lx>oks of tho firm oi J N ds Co., of whie.h 
M'a grandfather J was a partner, one of which 
showed her acquisitions from her own family 
and tho othc.T her acquisitions from the family, 
of her husband. Tho latter account eontainecl 
an entry (under date August 1R54) to the effect 
that B, tho father-in-law of E, had bought two 
Government notes for H 1,500 in M's iiarnc, and 
had obtained the interest on them, w'hieh was 
duly ert*dited to her. Other documents were 
produced, proved to Imi in the handwriting of 
B and J, in which tho said Government notes 
were alluded to as the property of J/, and as having 
been purchased with her moneys. In 1864 B 
died without having endorsed tho notes over to 
M or to any ono in her behalf, and thev remained 
in Us namo in tho hands of J until i8ti0, when 
tho defendant got possession of them. IIM, that 
B was liable to answer for the notes as a trustee 
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alter B the defendant as hia executrix and 
J 0 |ii«flentative. In the docnmenta put in evidence. 
R alluded to the notes as H’s property. His 
placing them, as he did. with It 9 ipandlather 
was itself an acknowledgment, according to the 
practice of ike class to which he belong, that 
the benefit was to be hers and her cmildrcn*a 
He thus sufficiently admitted an obligation as 
trustee. The lesal ownership was his. but he had 
ncinowledgcd with sufficient clearness an obligation 
to' hold and use the ownership for the benefit of 
'another. Such a purpose clearlp manifested 
eonstitntes a trust, and burdened with a trust the 
property passed from B to the defendant as his 
representative, and could be enforced against 
her. Hdii.furUier. that, having regard to the general 
•"toraotice among F^s. the conduct of B in relation 
:|o the notes Aowed that it was his intention that 
fiho pnrerty should bo enjoyed in solo and se- 
parate use by M and her children. Mxrbai v. 
KXBozBBAi I. L. R. 6 Bom. 268 

6 . Pofd 

Truilu—Rxeeuior tU son fort— Uenaito mortis 
•eautd^Ajtpetd as to costs— Limitaiion. One T C 
in anticipation of death handed over his property 
to the defendant, his brother, and verbally 
direoM him to pay certain specified debts and to 
apply the surplus for the necessities and support 
of ms tomily. HeU. that a good trust was created 
at any rate so far as the debts were conoemod. 

defendant claimed to have paid to 5. the widow 
of one Lt the deceased brother of T 0. and himself, 
tho sum of 117.273-1 alleged to have been owing 
hy T C to L. In a suit by tho son of T (7 for an 
account the Assistant Registrar found (tnier alia) 
in his report that HI, 970 had been paid to 8 by the 
defendant, and that tho balance RO, 298-1 had 
been taken over the defendant by arrangement 
with 8 (the fost payment being time barred). 
HeU. that a good trust in favour of 8 for the whole 
•debt duo to her was croatod in rcppect of the moneys 
which reached the defendant’s hands applicable 
under tho terms of the mandate to him for the 
payment of her claim ; that no question arose 
as to limitation ; and that it was unneeessaiy to 
consider whether the defendant, if acting as an 
executor do son tori, had power to pay it though 
barred. Hdd^ also, that the trust was not in the 
nature of a testamentary disposition, though 
it was created in anticipation of ^th, and could 
not after tho death of T C be recalled his 
representatives. Psekham v. Taylor, 31 Bsao. 2S0f 
fouowed. Queare : Whether as to the application 
of the surplus after payment of tho spedfled debts 
the defendant was in the position of an executor 
do son fori, and that practically it may in some 
cases be difficult to avoid the application to Hindus 
of the principles upon which executorship do son 
tori rests. Joyondra JKomifi JM Boyhd v. Tm^ 
2 /nd. J«f . i^. 6 . 23d. refsned to. Soodds: Ttokt 
even upon the findings of the lower Court the order 
aa to costs would Imve to be altered materially 
in favour of the defendant Suddiboox Kootabt 
«, BAsronniDiat I. Lb R. 17 Cnla 880 


8. - - - - -• — Trust created for 

specific purpose — Kurpltts after performance of 
trust Where a trust had bera created for spedfio 
purposes, via. the performance of religious and 
other duties, and tho trustee had duly appointed 
another trustee in his place, the latter bmng en- 
titled to hold toe trust estate :— Held, that a decree 
having been mode against the trustee personally, 
tho corpus of the trust estate could not be sold 
to satisfy toe claim of the judgment-credito. 
nor could any specific portion of the corpus of 
tho estate bo taken out of tho hands of the trustee 
on tho ground that there was, or might be. a 
margin of profit coming to him pereonally after 
too porformanco of the trusts. Hddf also, that in 
a suit in which all tho parties interested were not 
before the Court there could bo no decision as to 
too extent of the trusts nor as to whether any sur- 
plus profits of tho trust estate would, or would not. 
after the performance of tho trusts, belong to tho 
trustee personally. Bishxx Chand Basawat 
B Nadir Hossbin I. la. R. 15 Oslo. 889 

L.R.16 LA.1 

7. — ■ - Improvements of 

eslato-^Bights of tenant for life and remaindermim 
as to sums expended A testator conveyed his 
property which consisted of extensive coffee 
estates to trustoos upon trust as to part thereof 
for certain persons for life and then upon trust 
for their ohildren absolutely. A suit having been 
filed for too administration of the trusts of toe 
will, a roocivor was appointed. On tho application 
of tho roocivor, and with tho consent of all parties, 
tho Court sanctioned the extension of the estate. 
This was done by raising a loan on pledge of toe 
profits of the estate, out of which, when roalised, 
the loan was paid off. By the will, tho trustees 
wore empoworra to raise money for the purpose of 
managing the estate at their absolute discretion, 
either by using tho profits or l^ pledging or selling 
the corpua The tenants for life claimed that 
the loan might bo declared a charge on the estate. 
Held, that toe extension was witoin toe powjm 
of tito trustees, but that, as between the life- 
tenants and the remaindermen, the former were 
entitled to have toe sums expended on the to- 
provoments charged on toe corpus, they koepiog 
down tho interest OnoHTXBLONY v. Oughtbrloht 

LL.R.llMtid.860 

8. Application bp 

trustees to raise money bp mortgage of fntsf -property 
Sanction of Court A testator by his will devised 
property in Bombay to trustees on certain religious 
and charitable trusts. The income of toe propBarly 
was more than was required for the purposes of 
the trust, and the trustees had a suzjdns of xtl^OOO 
in their hands. They were obHgea to pull down 
a obtain diawl which stood upon toe land for 
the purpose of. rebuilding upon it nnd toey 
pmpoood with a view to improve toe pruuertyt 
to erect a larger and more substantial bu il d in g 
than the former one. They expended toe sarphis 
R19.000 which was on toeir hands, but found 

that to complete the work a farther sum of R20|000 
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WM neccMuy. Thta they propbwd to nise 
1^ mortnginK the tnut-property. They cal* 
ealated uat uie whole morteage.debt would bo 
paid off out of the Burplue rents of the trust- 
property within three years. They filed this 
sui^ praying that the Court would sanction 
the proposed mortgage. The Court, however, 
vefus^ its sanction, and dismissed the suit Din- 
81IAW Nowboji Boos V. Nowroji Nasarwanji 
Bods I. L. B. 20 Bom. 46 

9. — .. . Buit for declaration of 

tmst— Possesstoii of trust property — Bnach of 
duty. In a suit for declaration of trust with re- 
ference to lands, it must bo shown that tho liarty 
against whom the trust is prayed must have ob- 
tained a more or less rightful possession of tho 
lands, but impressed with tho obligation of a trust 
that in a suit such as last mentioned, it must be 
shown that some duty primd facie fell on tho 
defendants, of which they were committing a 
breach. Muznvu Uossain v, I)iiioBtrNno Sen 

Bourke O. C. 8 : Cor. 94 

10. Beoognitlon of tmet— Deed 

of giftt validity of — Oudh Estates Act (/ of 18G9\ 
s. 8. A talukhdar, deceased before annexation, 
had provided 1^ will for the succession of his 
five widows, ono at a time, to his estate, with 
remainder to a son of his nephew. Settlement 
was made with the senior widow after the mutiny, 
a sanad granted to her as talukhdar, with full 
power of alienation, and her name was afterwards 
entered in the list prepared under s. 8 of tho Oudh 
Estates Acts, 1860. But certain of her acts 
wore not explicable except on the understanding 
that she was abiding by the will. Held, in a suit 
by tho widow next in order, that such senior widow 
had undertaken the trust of carrying out tho 
nrovisions of the will, and that a deed of gift mado 
by her transferred only her interest, which was 
an estate for life. Ramantjnd Kuab v. RAonrNATH 
Kuar. Anunt Bahadur Ringh v. Kaghunath 
Kuah . I. li. L. 8 Calc. 789: 11 0. L. B. 149 

L.B.9I. A.41 

11. GeBsation of trust— Cessa- 

ticn of performance hy congregation of particular 
form of ^mship^ommencement of different form 
of worship. If the congregation of a church as 
a bodv cease to follow tho observances of a 
particular form of worship, and in preference 
for forty years follow those of a different from of 
worship, there would be no ono left for whom and 
by whom tho original form of worship can bo 
continued, the objects of the original trust cease to 
exist, and the church funds and property become 
impressed with a trust for tho performance of the 
later form of worship. Mxllub v. Vicar Aros- 
Touo or MAZJkBAB • I, L. B. 2 Had. 296 

12. Buit to enfbree trust— ^ictf 

for enforcing rehgious or chdrilahle trvsts-^Eighi 
of suii-^Pleading^eeuriiy for costs. The repre- 
sentatives of a testator, who has created trusts 
for rehgiouB or charitable purposes, in which the 
rapresentatives are not personally interested, 
may institute ptooeedings to have abuses in the 
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trust rectified, there being no officer in this country 
who has such power of enforcing tho due adminis* »: ^ 
tration of religious or charitable trusts by^ in- ^ \ 
formation at the relation of some private indU'- ' 
vidual, as is posHcsscd by the Attomev (icncral in ' 
KnglantL A suit for this purpose should not be 
admittiHl unless the plaintiff gives siifliciont security 
for costs. In onler that a liecrco for an account 
may bif made in favour of the plaintiff in such 
a suit, ho roust allege substantially in his plaint' 
that which must be a distinct bri'ach of trust ; it 
is not sufficient for him to make out a esse of 
mere suspicion, or to ndy on particular passages 
In tho defendant's written statement. Brojo* 
uoHUN Doss t*. Hurrololl Doss 

I. L. B. 6 Calo. 700 

19 , Bsllgious and oharltabla 

trust — Mortgage of trust property — Right Of ' 
trustee to impeach acts of his predecessor in office-^ 
Endowment for charitable purposes. Pro|XTty 
^ntcil for rebgioiis and eharitablo purposes is 
inalienable, except under s|HH‘ial circumstances* 

No person, other than the duly authorized trustee, 
can alienate by sale or mortgage the pnifwrty of 
a religious trust. When a trustee doiw any act 
in breach or repudiation of tho trust, such aet la 
not binding on his snccessor in tho trust. On thw 
death of /), the hereditary tnistcMi of a cLevasthan 
(or religious endowmimt), disputes arfwo between 
Q and V as to tho succession. Q elairoeil to suc- 
ceed as D's adopted son. 0 denie d the ailoption 
and claimed as D's heir and nean?st kinsman. (T 
obtaineil a decree against tho widow of D for pos- 
session of tho savasthan pro|)crty and took poim- 
sion in 1874. 0, in the same year, obtained n 
deens) against D's widow, awanling him possession 
and management of the pro|x>rty. Ho sought to* 
execute this deem*, but was NiiceesHfully resistcHl 
by C, who had aln^ady got iNwsession under his 
cUtcrcc. Pending this litigation, tho widow vC 
A the deceased tnistee, who was de. facto manager, 
iDortgageil two villages forming part of ilie do- 
vasthan pro[x*rty. To jmy off this mortgage*, 

0 mortgaged the villages to the plaintiff in 1875. 
Ilio mortgagffo sought to take possoHsion of tho 
villages, but ho was ri'flisfcd by G. Thermipon \0 
filed a suit, in formd pauperis, against C to recover 
possession and management of the whole dovasthan 
property. Ponding tho inqui^ into (fs paiipf*riMm, 
both 0 and C referred their disputew to arbitration^, 
and an award was made in 1881, by which the 
mortgaged villages and some other propcTty 
belonging to tho devasthan wen* assigned to O 
and his heirs in perpetuity. In 1884 tho plaintiff 
sued to enforce his mortgage lien by sale of tho 
mortgaged villages. Held, that the villages 
being trust propc.*rty. It lay upon the mortgagee 
to prove circumstances justifying a charge on 
such property. Held, also, that, oven assuming 
that tho mortgage- money was actually applied 
to tho purposes of tho eiiflowment, tho mortgage 
could not bo enforced against the property, as 
the mortgagor was not a duly authorized trustee* 
Held, further, that the award made between C and 
Q was not binding on C*$ successor in the trusty 



( lf673 ) 


DIGEST OF OASES. 


TRn8T-e(m<A 

M C professed to act in the matter not as a trustee 
but as full owner of the devasthan property and 
in repudiation of the trust Ganssh Dharni- 
DBAB MaHABAJDBT V. KsSHAVnAY GOVIND KUL- 

OAYSAii I. lii B. 16 Bom. 686 


14. Aiaignment of religious 

trust — Dd^gaiionofinult — AppoinAmtni by trugiee 
•o/ an agent for nine yean. A ^rson holding land 
•on trust to supply a templo with rice. etc., out of 
the income of tho land placed tho defendant in 
possession of it under a lease and subsequently 
In 1888 demised it to tho plaintiff for nine years 
under an instrument which provided that tho 
plaintiff diould collect tho incomo, pay part of it 
to the executant of tho instrument, and with 
the rest perform tho trusts above-montipned. In 
n suit for rent the defendant denied tho plaint- 
iff’s title, questioning the validity of the instru* 
ment of 188a Hdd^ that tho instrument was 
valid, as it merely appointed tho plaintiff an 
and did not amount to an assignment of 
trust. KBisnwAUAGHARLU V. Ravoachaiilv 
1. Lb B. 16 Mad. 78 


16. Charitable truat-TFitt— 

Deeds not carrying out wtU^Muapj^icatian of 
Jundo — Mistake — Liability of trustees — Limiiaiion 
Ad (XV of 1877), s. 10, and Sch. II, Art. 120^ 
iVas4— iieeottnis— Disereftoii of Court to ord» 
•oeeosiifs— Jsrisdtcftoii of High Cfowrt where charity 
eOMieihed by wM is outside the furisiidion^ 
Advocate-Oenmd, fight of’— Decree in prior sstf 
brought by trustees of charity— Civil Procedure 
Code, 1882, s. 48. One B H, a Jain, died in 
Fehniaiy 1803, leaving a vdll His widow P 
(defendant No. 1) obtained letters of administration 
with the will annexed. The testator died possessed 
(inter alia) of a half share of certain proportY 
in Bombay known as the ’* Bhimpnra proportv.^* 
T’be remaining half share belonged to two other 
persons, viz., // D and M T. By his will the 
testator directed that a moiety of tho rental of 
his half share should bo spent on the sadharm 
(charitable or religious) endowment of a temple 
at Jackho in Cutch, and the other moiety thereof 
in establishing two sadavarats, one at Jackho 
and the other in Palitana. He also set apart 


a sum of 111,26,000, of which 111,01,000 were 
to bo expended in Iniilding a temple at Jackho, 
and the balance of B20,OOO in erecting a market 
near the temple at Jackho, or, if that was im- 
possible, it was to be spent in Palitana. The 
plaint complained that of tho B1,26,0(X) about 
B00,000 had been spent in buying a property 
In Bombay, eallod the ” school propl^y,” for the 
purpose of establishing a school there, and about 
B50,000 bad been expended in erecting a temple 
at Jackho, but that nothing had been done with 
the balance, nor had a market been established 
at Jackho. All that had been done there ' was 


to erect three shops whidi cost about B2,000. 
The plaintiff further stated that in 1868 P (de- 
fentot No. 1) had made over the “ school pro- 
perty'* and the " Bhimpnra p ro p er ty ” to three 
tynstees on trusts not strictly in aocordanoe with 
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the testator's will as above set forth. Under 
this deed tho trustees were to apply one moiety 
of the net rents (1) in sadavarator alms-giving 
at Jackho and Palitana ; (2) in feasting the caste 
people in Bombay and Jack]|P|annualTy ; (3) in 
tile worship callra satarbhadi at the derasar 
(temple) in Bombay and Jachho ; and (4) in enter- 
taining and clothing tho gorib (poor) in Bombay 
and Jackho. Of tho remaioing moiety of the 
rents (6) one-half was to go to iadharm (charities) 
of the derasar (temple) at Jackho; and (6) the 
other half to charities at such places as the trustees 
should think fit. In tho following year, viz., on the 
17th April 1800, f (defendant No. 1) and the 
owners of tho other moietv of tho ” Bhimpnra 
property” conveyed tho whole of that prepay 
to trustees, who were to apply a moiety of the 
rents (which was to be consiaorod as rent from 
P’s share of tho property) (1) in sadavarat and 
alms-giving at Jackho and Palitana ; (2) in feasting 
the caste people in Bombay and Jackho annually 
on the anniversary of B P’s death ; (3) in the 
worship of the derasar called satarbhadi, and in 
the entertainment and clothing of the gorib (poor) 
in Bombay and Jacldia The deed also dirocted 
the application of the rents of the other moiety of 
the *' Bhimpura property ” part of which was to 
go to a temple at Tcra in Cutch and part to another 
temple at Jackho. lliia later dera, it will be 
observed, omitted altogether trusts (6) and (6) 
of the earlier one of 1868 in favour of sadharm 
for tho temple of Jackho and for sadharm generally. 
The trustees appointed by the two d^s were 
not tho same, tnough some of the trustees of the 
fiist were also the trustees of the second. The 
second deed did not recite or in any way 
refer to the first At the date of suit all the trustees 
named in tho deeds were dead except the second 
defendant By subsequent deeds, however, now 
trustees had heen appointed and they were all 
parties to the present suit Defendants Nos. 2, 
8, 4, 6, 6, and 7 wore trustees of the Bhimpura 
pK>perty, and defendants Nos. 8, 9, 10, and 11 
of the school property. Hie plaint filed on the 
loth Bfarch 1892, at the relation of two members 
of the Jain community of Chitch, prayed that the 
charitable trusts of tM testator’s will might be 
carried out, and sought for accounts against tho 
widow of the testator and the trustees of both 
the deeds, and for a scheme, etc. Held, that the 
High Ckmrt of Bombay had jurisdiction to make 
adecrce declaring the trostsupon which the teustees 
of the deed of October 1868 held the property 
comprised in that deed and for roctiiMng* the 

deed in accordance with such declaration, but that 

the Court could not go further in settling a sdieme. 
Sembk : When money is bequeathed for Ae^ pur- 
pose of founding a charity outside the jurisdic- 
tion, the Court hands tho money to the tamstees 
named by the testator, leaving it to the Coui^ 
of the oonnti 7 in which the ohinty is to be eBtab» 
lished to setSe the scheme. Hdu^also, that the 
suit was not barred by limitation. It not 
one lor reetifloatiqn of the deed of 186A but 
ra^er one against P (defendant Na 1) and her 
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aasigoi* the tnurteei of the deed of 1808 and 1809, 
for the purpoflo of following the trust property 
in their hands and having it applied to the proper 
purposes of the trust, and thmforo came within 
’ a 10 of the limitation Act (XV of 1877). Charges 
of fraud and dishonesty made against trustees 
of a charity must be established at the hearing 
of the case, and cannot be allowed to be roservod 
and proved subsequently in tho course of taking 
accounta Whore tho trust-deed of a charity, 
executed subsequently to tho death of a testator 
under whoso will the charity was established, 
does not strictly conform to the provisionH of the 
will, it is not the practice of the Court, when tho 
discrepancy has bron made by mistake, to visit 
tho consequences of tho mistake upon the 
trusteea The plaintiff in this suit demanded 
an account from P of the Bhimpura promrty 
from the testaWs death to the execution of the 
deed of the 13th October 1868, and of the school 
house property from the date of its purchase to tho 
same rime, and also an account against the trustees 
d the de^ of 17th April 1860, of the income of 
the Bhimpura property, and of its application. 
PeU, that accounts ongnt not to bo required from 
P. She had made over tho property in question 
to trustees in 1868. There was no evidence that 
she had ever used any of the income for her own 
purposes, and tho pmsumprion was that she had 
taitnfully discharged her duty. Tho account was 
probab^ barred by Art. 120 of the Limitation 
Act (XV of 1877). Tile trustees of tho deed of 1869 
had paid over the income received by them to the 
trusts of tho earUer deed of 1808, who were 
entitled to receive it and thoroforo no account 
would be Zeroed against them. The plaintiff 
further prayod for an account against the represon- 
tarives of ic P, who had been trustee of the deed 
of 1868, from tho date of its execution to his death 
in 1889. Under a decree passed in a previous suit 
(No. 113 of 1889), dated the 10th August 1893, 
brought by the trustees, th(^ had received from 
jR B's estate tho balance which iii that suit they 
had oliumod to bo due from him to tho charity. 
In that suit tho trustees had not asked for an 
account against him. //eU, that tho Advocate- 
Uoncral as plaintiff in the present suit was barred 
by the decree in that suit under a 43 of the Civil 
Ifro^ure Code (Act XIV of 1882). Tho trustees, 
having then omitted to ask for an account, could 
not sue again. The Advocate-Coneral roprosonted 
the same interests as they did, and was therefore 
equaUy bound. Even, however, if that were not 
the case, the CSourt in the exercise of its discretion 
would not direct the account asked for. Advocate- 
Generai. or Bobibat v. Bai Puvjabai 

L Iii B. 18 Bom, 601 

16. ^ — . TranBfor of proper^ on 
tniBt— Tfuns/er of f/roperty by eonvtei senfrnesd 
fo fmiMportoffoa. B, having been sentenced to 
transportation for life, presented a petition in 
the 1 tevenue Court, in which, staring that he 
owned a certain zamindari estate, that he had 
been so sentenced and tbatit was necessary to 
make anangements for the pajrment of the Qov- 
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emment revenue and the management of tho estate^ 
he prayod that his name might be removed from 
the revenue registers, and that of P bo recorded 
in its stead. Held, that tho transfer of tho proj^y 
by B to P was in tho nature of a trust. Airiya 
Pramd v. Am Bam, L L, R. 2 AU. SSI, lofencA 
ta Hait Rau V . Duhua Paasad 

I. Li B. 6 All. 609 

17. Property held on truet— 

AMignmaU by In 1870 the 

purchasers and rcconieil proprietors of a four- 
oiswas share of a certain village caused a state- 
ment to be rcconlod in the village rccord-of-ri^ts 
to the effect that B claimed to be tho proprietor 
of a moiety of such share, and that they wore 
willing to Mmit his right whenever ho paid them 
a moiety of the sum which they had paid in rt^speot 
of the arrears of revenue duo on such share. In 
1843 if purchased such share and became 
its recorded proprietor. In 1877 K, the son 
B, sued tho reprrsontatlvo of M for possession of 
a moiety of such share, alleging, with ntfcrenco to 
tho statement recorded in the reoord-of-rights, 
that such moiotv had vested in 3/ 'a assignors in 
trust to surrender it to B or his heirs on payment 
of a moiety of the sum they had paid on account 
of revenue, and paying into Court a moiety of such 
sum. Held, that that statement could not be re- 
garded as evidence of tho alleged trust, and that, 
assuming that tho alleged trust existed, the suit 
WM barred by limitation. A! having purchased 
without notice of the trust and for valuable con* 
sideration. Kam al SiNan v. Batiil Fatima 

I.LkB,8 A11.460 

18. . — Holder of mtss- 

iny p»aon's estate — 2*o8session. Tho poNsession by 
the widow, or some other member of tho family, 
of a missing peivon’s estate may, in the absence 
of an indication of its being adverse, bo considered, 
to be that of a triistoo until tho expiry of tho term 
fixed for his, return. Narain Hahai e. Posoo 

8 Agra 78 

16, Absconding shares 

holdet^— Custom for his share to be considered as 
hdd in trust for a certain iimc^FaHurt to rcchim 
share. Tlie plaintiffs sued to recover a share in a 
village on tho allegation that it had been taken 
by ths other sharoholdors of tho village in trust 
for their father, according to custom, on his ab- 
sconding from tho village % reason of his inability 
to pay his quotum of Government revenue. Tlie 
only evidence of the custom was a iirovision in 
a wajib-ul-iirx that tho share of a jNTson who 
absconded should bo held in trust for him for 
twelve years only. Held, that, as the father of 
the plaintiffs did not reelaim his sham within 
twelve years, tho plain tilfs’ right was forfeited. 
Nahava «. Dya Ram 6 B. W. 170 

SO. — — 

Absconding eo-sharer. Where a clause of the 
wa]ib-ul-uns of a village stated in gemtral terms 
that absconders from such village should receive 
back their property on their return, and certain 
persons who absconded from such village before 
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inch wajib-ul-un wu temed sued to enforce 
mich claufle against the purchaser of their property 
from the co-sharer who had taken possession of 
it on t^ir absconding, and who was no party 
to such wajib-ul-urx idleging that their property 
had ▼ostod in such co-sharer in trust for them : — 
EM, that, before such co-sharer could be taken to 
have held their property as a trustee, thoro must be 
evidence that he accepted such trust, and this 
fact couid not be taken as proved by the wajib-ul- 
UTU. PiABSY Lal V. Salioa. I. Ia B. S ail 894 

9L - Wajib^vhun-^ 

AhieiU tharduMers. Hdd, that a village adminis- 
' tration-paper which provides for the surrend- 
er to absent shareholdcrH on their return to 
the village of the lands formally held by them 
does not necessarily constitute a valid trust in 
th^ favour, although it may be evidence of such 
a trust. Where a village administration-paper 
provided for the surrender to certain absent 
s^reholders on their return to the village of the 
lan^ formally hold by them, but did not contain 
any declaration of a trust as existing between 
such absent shareholders and the occupiers of 
their lands at the time such administration- 
paper was framed : — Held, that the administration- 
paper could not be regarded as evidence of a pre- 
existing trust between such persons, nor as an 
admission of such a trust by such occupiers. Har- 
BBAi «. Gukavi L Ia B. si ail 488 

22. iffoenf eo-skarer 

— IFai/b-iil-ttfs. S and his brother owned an 
8 annas share of a village, and H and D owned 
the other 8 annas share, the parties being related to 
each other by blood. In 1805 (Sambat 1021), at the 
settlement of the village, the following statement 
was record the settlement officer in the wajib- 
ul-uR at the instance of H and A with whom the 
settlemont was made, 8 and his brother being 
dbsent tom the villim and having been absent 
for some ten years : We, H and A are equal 
sharers of one S annas and 8 and (his brother) 
of the other 8 annas in the villi^ according to 
des^t : ten years ago 8 and (his brother) went 
away into Oral ; their present residence is not 
known : th^ have not left woman, child, or heir 
of any kind in the village : on that account the 
entire 16 annas of the village are in possession 
of us, B and A At the time of the preparation 
of the khewat we made a gift of 4 annas of our 
own wghfc annas to P, and have dven him posses- 
sian of 4 of the 8 annas belon^ng to 8 and 
(his brother), keeping the remaining 4 annas 
in our own possession : when 8 and (ms brother) 
return to the village, we three, who are in possession 
shall rive up the 8 annas diare of the aforesaid per- 
sona" In march 1880 8 sued P for possession of the 
4 AWfiM mentioned in the wajib-ul-un as having 
be^ made over to him by H and D out of the 
8 awmim diare belonging to 8 and his brother. He 
based his suit upon tto wajib-ul-un, but did not 
expfessfy state that the diare in suit had been 
entrusted to H and A on the understanding that 
it dkonU be returned to him when ho rsoliiimed 
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it The lower Appellate Gourt dismissed the suit, 
as barred by limitation, on the mnmnd that P** 
possession of the share in suit became advene 
in 1806 or 1807, more than twelve yean before 
the institution of the suit, when <9, having returned 
to the village, had claimed the share and P had 
refused to surrender it. On second appeal it was 
contended by 8 that under the terms of the wajib- 
ul-un P*s possesdon was that of a trustee, and 
his possession could not be held to be adverse. Per 
Spankib, ,7.— ^That inasmuch as there was no direct 
evidence that the share in suit had been entrusted 
F to // and D on the undentanding that it should be 
returned to him when ho reclaim^ it, and as such, 
a trust could not be implied tom the terms of 
the wajib-ul-un, which amounted to nothing 
more than an acknowledgment of 8U title and an 
offer to surrender possession when he returned,, 
and as when he did return in 1866 or 1867 P rriused 
to surrender possession, 8 was bound to have 
sued to recover the share in suit within twelve 
vean tom the date of such refusal, and as 
he had failed to do so, the suit was barred by 
limitation. Per Piarson, •/.— 'rhat although no. 
mention was made in the wajib-ul-un of such a 
trust as was contended for, yet the terms of that 
document strongly suggested the creation of such 
a trust Having regard to the terms of the waiib- 
ul-un, and to the fact that 8 and his hrotner 
were not strangers to H and A, nor merely co- 
shares, but near blood-relations, probably residing, 
together on the same premises and partnen in 
agricultural labours, further inquiry should be* 
made with the view of elucidating the nature of' 
the acquisition of H and A of the shisre and of their 
subsequent possession. Sirdar Sainiy v. Pirah 
S non .... I.li.B.8A11.4B8. 

98. Betlremont and dlMbility 

of truBteea— o/, OR (rust Where property 
is assigned to trustees by an insolvent trader for the 
puri^ of having it equally distributed among the 
croditon, such a trust does not become inoperative 
by reason of the retirement of two out of three- 
trustees, and of the inability of the third to dis- 
charge his duties properly. Bavmoartnrb v. 
Stefernsok 8 Agra 891 

SML OredJtor’a triut-ftiiidr--l7a« 

efotmed dtvidMs, su i( /or didrihution o/. When 
a creditor's trust-deed contained no prorision for- 
redistribution of unclaimed dividends, and a suit 
was brought by the representatives of one of the- 
creditors, partjr to the deed, for the administration 
and distribution of funds in the defendant's, 
pocsession allotted to other croditon by way of 
dividends, but unclaimed by them for forty yesn : 
— that the plsintifl was not enti^ to such 
relM WAfo v. Banming, L. R 2 Bq. 677, dis- 
tinguished. Mahiokavilv Mudau V. krnmw 
A& .... L]:AB.41bd»404 

99. Baraltlng trast— Inlsiilwii 

q/ parly— /mpgri inisl, pruwmpUm s/. Suit, 
brouriit to recover possession of a tahikh, upon the- 
alleged ground that the monqys with which the 
pnimiaBe was made were not the moneys otthe»^ 
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pcnon in whose name the property was bought, 
mit of a ladv with whom ho was living as her 
husband, and that there was a resulting trust 
in her favour. The Privy Council eonBidi*r- 
ed that tho very prineiplo of a resulting trust 
was that the property had boon purchased with 
money belonging to another, with an implied 
trust that it should belong to that other pi^non 
to whom tho money also belonged; but that, 
if it was tho intention of the ptM'son to whom 
the money belonged that there should bo no 
such trust, no such implied tnist could arise by 
implication, and the presumption would then lio 
mot by tho facts. Amkefoonnissa Khaeum v. 
Asbruffoomkissa 

17 W. B. 269 ! 14 Moo. I. A. 488 


26. 


. Statute of Frauds 


— Stat. 29 Car. II, f. 3. Tho plaintiff, who was 
the widow of G, sued tho defendant, tho 
executrix of J, to recover a sum of R?, 304-9-0, 
pari of tho iiurchasc-money of a house which had 
been sold by J in his lifetime, and which the plaint- 
iff alleged had been, shortly before his <lcath, 
conveyed bv her husband G to J in trust to sell 
and hold the proceeds in trust for 0*8 family. 
The defendant denied the trust, and insistid 
that J had purchased the house from 0 for valuable 
consideration. Both J and G were Parsis. UM, 
that-, even assuming that np considiuution was 
given by J to G for the house, the plaintiff 
was not entitled to succeed. In the absence 
of consideration, tho trust of the house, which 
was admittedly conveyed by G to J, would have 
resulted to G, unless, under the pro^sions of s. 7 
of tho Statute of Frauds (30 Car. IT, e. 3), ho (G) 
had declared in writing some other trust which 
was to supenede the resulting trust in his own 
favour. No such declaration of trust in writing 
uras proved. If, on the other hand, the trust 
did result to G, ho, no doubt, might, os equitable 
owner of tho house, have disposed of his interest 
by will. If he did so, the plaintiff had not qualiffed 
herself to sue as his representative, l^bate 
had not been obtained of tho will, and, until 
tho will was proved, it could not be said that G 
had made a particular declaration of trust by it. 
Nor without probato could the plaintiff take up 
the position of legal representative of her deceased 
husband entitled to enforce his rights, and, amongst 
others, his rights under the supposed resulting 
trust Except as executrix or as administratrix, 
the plaintiff could not recover property or enforce 
rights equitably vested in her decease husband. 
Bai Manbckbai V. Bai Mikbal 

LIi.B.6Boin.868 


27. 


Breaoh of trust— P(arit>s— 


Be/stdftiig iruateea — Breack of trual beneficial to 
truet-eatate. The Court will not, at the instance 
of one of two defaulting trustees, declare the 
liabilities arising from a breach of tnist without 
having all the parties concerned before it Nor 
will l£e Court pass an orto which might in anv 
way tend to bo Cdnstmed as an assent to a breaon 
of trust already committed, even though the 

VOL. V. 
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; breach may have bf^en beneficial to the trust* 
I estate. Barry v. Stbkl . 1 0. L. R 80 

28. Revocationof trust— Fofiifi* 

iary wtthmvut, i^, being at the time uiiniarried, 
exci'utcHl a voliiiitnry settlement by which he 
civatcHl tniHts for himM‘lf for life, and after his 
death for his issue and widows (if any), with ultimate 
trusts over. 'JTie deed contniiiiHl a pnivisioii eiu- 
imwering A at any time, with the eonsent of the 
trustee, to revoke the trusts and to cleelaiv anv 
new or other trusts. .1 siibseciuently married, 
and after his marriiigc executed a deed of nfvoca- 
tioii, declaring that the trust-pmisTty should bo 
held for himst^lf alisolutely. The trustees ndused 
to hand over the triist-properly, and .1 thereuiHin 
instituted a suit to have tho trust set aside. His 
wife was a minor, and then*- was no issue of the 
marriage. Held, that, although there might 
Iw coses ill whieh, where no other |NTHon but tho 
settlor waa iriten^sted, the decnl might be reganlcd 
as a mere direction as to tho manner in which tho 
settlor’s pnqKTty should Iw applicil for his Ixmefit, 
and as siieh revocable by tlio mdtlor, yet that, 
|n tho imiRcnt case, theru IxMiig an infant bene- 
ficiary, tho deed could not bit n^voked. CoiJiM 
Yassix V. Official Tuchtkk op Brniiai. 

I.Ii.R.8Calo.887 


29. 


Nature of Buit— AT m f7 for land 

-^Pro^iy — Exccutvfa — Trust — Limitation Act (XV 
of 2877), a. 10. Whom property was by will 
vested iu nxeentors, in trust to tiay legacies, 
allowances, debts, and tho ntsidiie of tho incomo of 
one-thinl of tho testator’s estato to his widow for 
life, and a suit was brought by her fur tho ad- 
ministration of her shore in tho estate, and for 
a declaration that certain leases granted by the 
exceiitorH to themselvifs could not Htiinil against 
her, the benefieiaiy v^Hcld, that such a suit is not, 
a suit for laiid, and that s. 10 of the Limitation 
Act applied. Saroda Permd Chattopudhya v. 
Brojo Nath Bbuttarherjec, /. L. B, 5 Calc. 910, 
distinguished. Ilurro Coomorre Dosscc v. Tarini 
Chum Byanck, J. L, R. 8 Calc. 760, referred 
ta Nistahimi Dassi v. Nvnoo Lal Busk (1092) 
I. L. R. 80 Oalo. 869 


80. 


Secret tvant—Kvidenee. A 


party setting up a soerot trust must oddiieo 
evidence to proves that it was communieatHl by 
the testator to the universal legatee, ami that tho 
legatees agreed to accept tho property iHupicathed 
on tho terms of tho tnist. Jonea v. Radley, L. A. 
3Ch. A. C. 362, referred to. Kali Charan 

Ghobal V. Ram Chandra Mandat. (1093) 

1. L. R. 80 Oalo. 788 

81. - Trust not completed— Tnirf 

dudr^Tmat not compkted-^No posseaaion of truat 
property taken by trustees- Beed never acted 
upon^ift by deed in future without present 
gift to support it^Kstnte in abryanee^-Clasa^ift 
to cl aaa, kAo may take. On tho 17th Octobor 
1872, one Mulji Jaitha and his son Soon- 
daidts Mulji, who lived tc^thcr as mem- 
ben of a joint Hindu family, executed a 

18 B 
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tnut-daod bv which they coiiTeycd to the 
■aid SoondaidsB Mulji and three other 
ponone ae truBtoes a larjso amount of property 
m iruet (ultimately) for ^ Bona of So^derdaa 
Mulji in equal idiaitsB when the youngest of such 
sonB diould attain twenty-one yeaiH of ago 
or the survivor of the wives m Soondardas 
Mulji ^ould die, whichever fdiould last happen. 
At we date of his deed, Sundardas Mulji had only 
one son, who was then eight years old, but on the 
0th Mopstr Stid 1931 (14th December 1874) 
a second son (the plaintiff) was born, and he attained 
his majority on 0th Jlfa{;nr Sud 1062, t.e., the 
2^ November 1805, the two widows of Soondar- 
das having previouHly died. Soondardas Mulji 
died on tlw 13th January 1876, leaving a will 
dated let Dooomber 1874, t.e., just a fortnight 
before the plaintiff wos tern. In this will he 
dMlared tiiat in the event of his death his father 
(Mulji Jaitha) was the owner of the property 
mentioned in the will, and after his death Dharamsi 
(testator'B son) should sucocod., and in caao he 
(testator) should have another son, such son should 
take an equal share. After Soondardas'a death his 
father Mulji Jaitha remained in sole pOBsoasion of 
all the property of which in Soondardas’s lifetime 
the two had been in joint poBsession, including 
the properties comprised in the trust-deed and 
the properties which Soondardas had purport- 
ed to dispose of by his will Mulji Jaitha died 
in August 1880, leaving a will, dated 30th October 
1888, whereby, after giving certain legacies, he 
directed that the remaiiider of his property 
dionld be divided between his two grandsons 
Dharamsi and Gordhandos (the plaintiff) in equal 
shares. After Mulji Jaitha’s death Dharamsi 
at first solely mana^ the estate, including the 
properties comprised in the trust-deed ; but 
^whon the plaintiff attained his majority, 
he was admitted to the joint management and 
the two brothers continued to manage down 
to Dharamsi’s death on the 2Sth Fobmazy 1809. 
Dharamsi left a will, dated 7tii l^bruaiy 
1890, in which he claimed for the first time 
that the properties in the trust-deed were his * 
a^ property and also certain of the properties 
mentionoo in the will of his fathw Soon- 
dardas, and he bequeathed the whole of such 
nrqpoirties to his son, the defendant Karsandas. 
The plaintiff thereupon filed this suit, contending 
that the trust-deed wu inoperative, and that 
he was entitlod to a moiety of the estate, and that 
Dharamsi's will was of no effect. H«M,that the 
trust-deed was inoperative and of no effect— (i) 
inasmudi as, under its provisions, the estate was 
to be held in abeyance from thedateof the deed 
until the young^ son of Soondardas riiould attain 
hismajority. uere was no gift of income or eorpus 
during this interval, and thus there was no estate 
to support the ultimate gift to the sons of Soondar- 
das ; and (ii) inasmuch as the possession of the 
woperties comprised in the trust-deed was never 
ui fact given to the tmateosb and the trust was 
therefore never perfectly created. AM, also, 
on the evidence^ that Soosidaidas hod no pr op er ty 
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of his own to dispose of, and that his will was 
wholly inoperative. Ifeld, therefore, that 
under the will of Mulji Jaitha, the plaintiff and 
Dharamsi were entitle in equal snares to all 
the property left by Mulji Jaitha, iucliidins the 
property comprised in the trust-deed. Where, 
by a will or deed, there is a gift to a class, the 
rule is that a member of the class who can take 
must take unless the Court is satisfied on the will 
or deed ^t tiie testator or settlor intended that 
the class, and not any individual momter thereof 
should take. GoRDHANoas Soondardas o. Bai 
BAMCoovBR(inOi) L L. B. 26 Bom. 448 

82. ^Trontee of IfflMion 8oolety» 

right of, to ejeot tenant— Tmei, eonrinidibii 
of — Oift to Miaaion Society for eaUihliahing Native 
Chriatian hamlet^Houaein hamkt let out to Native 
Chriatian tenav^Notiee ^ tp if to elate 

reaeona for evtctioii— Trusi, duration and object of — 
Trual^ yerpelual — Benefieiariea^ who are — Native 
Chriatian eommunity^ right of, under (mri. 
Gertain promises wore msdo over to the Baptist 
AOssion Society by the donor, for the purpose 
of csiablishing a hamlet of Native Gmristians 
of the Baptist community at Monghyr, the donor 
apixnnting certain trustees by name for aiding 
and assis&ig in the establishment of the same. 
The Baptist Mission Society built some houses 
on the land by subscription ndsed from the members 
of the Baptist Christian community. The de- 
fendant, a Native Christian, had been hokling one 
of the houses on payment of a monthly rent. A 
notice to quit was served upon the defendant 
by a trustee of the Baptist Mission Society, and the 
defendant not having complied therewith a suit was 
brought by the trustee to eject him. //eU, that 
t^ trust md not come to an end as soon as certoin 
houses had been built and some Native Ghristiws 
were settled therein as tenants, but was something 
like a porpetnal trust, and the beneficiaries under 
the trust were the Baptist Mission Society and not 
the Native Christian community. That tlm trasteeB 
cd the Baptist Mission Society, having the power 
of management of the trusts, had also the 
power to eject a tenant. Quaere : Whether the 
trustees were absoluto ownen of the premises- 
Smith V. Andereon, L, if. 16 Ch, D. 2i7, referred 
to. That in the notice to quit served on the 
defendant the plaintiff was not bound to disclose 
the reasons for defendant being considered unfit 
for occupying the house in the Mission compound- 
The ri^ts of the Native CShristian oommunily 
as a body under the tmst, as dis ting n ish od from 
those of individual members tBmd, indicated. 
Pabmavahd Karan e. Baptut Mmon Bopnjj 
or London (1904) 8 0.W.B.916 

88. Troataa of ehairitalito faiift 

has no powir to appoint a oo-trootM in 

place of a deooaMd tnutoe-Ctfva^iVece- 

dure Code (Ad XIV of 1882), e. 13 

queeSan of law not tee /udieote 

mallef of Be eubeequeni euU is ^ 

prevhrions of the Indian Triist Act oo not apply 

to charitablo trusta. la tim absenoe of a power 
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mnder the inetarumont creating a triiet or by virtue 
of Bomo Btatutory jirovision, a trustee, as such, 
has no power to appoint any person as trustee 
either in his own place or to act jointly with him. 
A decision on a question of law in a ijrcvioiis suit 
is not res judkaia in a subsequent suit between 
the same purtios, when the subject-matter of the 
two suits are different Quaert: At^cthiT such 
a decision can bo ror judicaUi against a party, 
who could not have prosecuted an appeal against 
it Parthasaradi v. China Krishna, L L, R, S 
Mad. 304 ; Vetika v. Mahalint/n, I. h, R. It Mad. 
393 ; Ohamatdtd v. Bapubhai I. L. R. 23 Bom. 609 ; 
Vuihnu V. BanUing, 1. Tj. R. 26 Rom. 25, 30, 
referred to and followed. Govir Kola.no a velu 
Chetty V . Sami Bovar (1005) 

I.L.B.28Mad.617 

M. Gonstruotion of Indenture 

— “ Ahsoluidy,'' interpretaiitm of — (Jondruction 
of deeds — Construciion of wills— Repuynancy in 
words. A deed of indenture contain^, among 
other things, a provision which ran : ** upon 
trust for the use of the said trust absolutely 
to bo expended and usimI by them for such 
charitable purpoms as they might think fit” 
On a construction of this provision : — Held, 
that having rqgard to the words that follow 
the phrase in the indenture in question, the 
word ** absolutely " cannot be taken as con- 
ferring an unfettered and unlimited interest on 
the persons designed as trustees; and that 
the words used created a valid trust for chari- 
table piupoHos in the events, which had 
happen^ The rule that, if there bo a repugnancy, 
the first in a deed and the last in a will shall pre- 
vail,^ has no application when the supposed in- 
eonsistencicB are found in one and the sanfo provi- 
sion. AnyocATE-GKXSRAL OF Bombay v. Hor- 
musji( 1005) . I. li, B» 29 Bom. 876 

85, — ^ — Deed of trust — 

Construction — DuAined prooisions for devolution 
of trusteeship, and of beneficial interest — Clefir 
tanffuaye in one — Ambiyuiiy in the other— €on^ 
struetim placed on earlier docutnenf — Use in in- 
terpreting later document — ** Heirs meaning of. 
In construing an instrument, which provided 
^t a certain pension wan to devolve on the 
"heirs” of the original pensioners, it was con- 
tended that the term ” heita ” must mean 
” heirs, who ore also descendants ” because the 
terms *' hoixs ” and " descendants ” were used as 
convertible terms in describing the descent of 
certain tmsteeships, including the trusteeship 
of the pension. Bdd, that it could not be 
assumed that the donor intended the do. 
s^t of the trustee^ip and the descent of the 
beneficial interest to be governed the same 
Tuna. 73ie ambiguity of the language used on 
the one Bubjoot cannot control the clear 
^ nnambignouB words employed with regard 
to the other. The construction placed on an 
corlisr doonment could not bo used in construing 
a lettsr doounmnt executed hy the same person, 
When the later doonment did not embody or refer 
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to the earlier document, and when further they 
did not form parts of the same transaction and 
were not oven contem;N)ranooiiM. Nor could 
the dcHsision on the earlier ilocumont afford a 
precedent ftir the interpretation of the later 
document, when the language of the two docu- 
ments were found to bo imlin^ly diasimilar. 
Haidar Husatx Kiian v. Fagiivur Mirza (1W15) 

8C.W.B.817 
8.0. li. B. 88 1. A. 186 

86. - - Limitation — Suit for posses- 

sion of trust property as mamger — Limitation Ad 
(XV of 1377), Rch. II, Arts. 124 ami 144. Where 
the plaintiff claimi^d possftssion of certain trust 
property ns managiT by right of iuheritaiico from 
the foundcirs of the trust, there Isung no allogniion 
of misappropriation of the trust pro|ierty, it was 
held that the limitation applicable to mioh suit 
was that prescribed by Art. 124 or Art. 144 of the 
second Schedule to the Itidinit Limitation Act, 1877, 
and began to run from the time when the peviscssion 
of the di'fcndaiit heeaine adverse to the plaintiff. 
Balwani Rao v. Paran Mtd, I. L. H. 6 All. 1 ; s.e. 
L. R. 10 I. A. 90, referred to. .Tadunatii Piiasad 
V. Guioiiar Dah (1005) . I. L. B. 27 AIL 618 


87 , _ Hahomedan law— Will— 

Reference to tmst-thrd in will for the. purpose of 
confirming it — Testamentary tlor.uinrni — TruHtec de 
son tort" ^Evpress trustee. Liability to neronnl— 
LimiiaiUm AeH (XV of 1377), s. 10. Under the 
Mahomodan law pf»sHeHsion is as necessiiry in the 
e-oMc of trusis as in the cuise of gifte— not iieeitHsarily 
direct possesHion of the jirumises, but the best 
possession of which the property is ca|Nible at the 
lime, either actual, symbolical or coiisl riictivc. 
Where n Iriist-diMMl is referred to in a will with a 
view of confirming it it is emifinncd and becomes 
part of the will. If express trusts aru eroatod by* 
deed or will and some thinl party lakes upon hiin- 
Sf^lf the administration of the trust prtipcrty ho 
1)oeomcs a trustee de son tort and, os such, is 
bound to account as if ho wcihj tho right-fiil trustee 
and limitation will not run in his favour uniter s. 
10 of tho Limitation Act (XV of 1877). Moosa- 
IIHAI V. Yaooobbiiai (1005) . _ ^ 

I. L. B. 89 Bom. 267 


38, Hindu trusta— /wf/an 7 V/m- 

lees Act (XXVIl of 1866), appHraldlity of, to 
Hindu trusis— Practice. Tho Indian Trustees Aft 
is applicable to a tnist in which tin* setllor, the 
trustees and eestuis qua trustmt aro all Hindus, 
provided such trust docs not violate any provision 
[)f Hindu Law. Nilmonby " 

rigo6> I. L. B. 82 Calo. 148 

^ o n nr w *70 


39, Administration of, by Court 

—New friisteMi appointment of— Concurrent sanc- 
tum of Court, Where a suit haa been instituted 
foradministratiimofatriistand a deenie has boon 
made that attracts tho Court’s Jiirisflictlon, and 
a trustee cannot afterwards cxcrcriso a power of 
appointment without the concurrent sanction of 
tho Court In such a case a trustee having a 

18 H 2 



{ 12680 ) 


DlOlfiST OF GASES. 


( 18686 ) 


TBUST-Amell. 

power of appointment of the new traetoos ii not 
excluded from the right of nomination, but the 
sanction of the Court is necossaiy to its choice. 
In re Ball, 64 L. J. Ch. {A.8.)t distinguiriied. 
Ambita Bibu V. V. Kanuia Lal Aoarwala (1906) 
Lla.B.8aOalo.448 
8.o.8 0.W.Er.S89 

40. Power of appointing addi- 

tfrmal tnuteee or oontrolUng body—** Under 
the imalt** meaning o/— Under s. 630 of the Code of 
Civil Flroceduro, the Court in sanctioning a schome^ 
may provide for the appointment of additional 
or new trustees, though such appointment may not 
be in conformity with tho original constitution of the 
trust or with w rules in force in respect to it. The 
words ** under the trust *' in a 630 of tho Code of 
Civil Procedure have no reference to such original 
constitution on tho mica Tho Court of Chancery 
in England has always exercised such powers, and 
in the absence of express words restricting the 
{Kiwers of Courts in this country, tho Legislaturo 
must be presumed to have confers similar powers 
upon them by a 639 of the Code of Civil Procedure. 
Chiniaman Bajaji Dev v. Dhondo Oaneeh Dev, 
/. Ih B, 16 Bom, 612, and Aimoji v. Naraffon, 
L L. B. 21 Bom. 666, followed. A schomo framed 
by the Court may be liable to variation for good 
cause shown. Be Browne's ffospiial v. Skmjord, 
60 Law Times 288, referred to. The directions 
in a scheme framed under a 639 of the Code of 
Civil Procedure may be enforced in execution 
on application by persons interested, Damodar^ 
hhai V. BhogBal, L L. B, 24 Bom. 46, followed. 
Pratao Does Ji Vabu Mohaut v. Tibuhala 
Sbibavoaghablavabu (1906) 

1.11. B.S8Kad.810 

TBUBT DBBD. 

• See Mahombdait Law— Tbusts. 

L L. & ae Gala 481 

TBUBT PBOPBBTY. 

See ATTAGnMBBT— SvBJxciB Of Attach* 
MVNT— Trust Pbofbrty. 

See Court Frxs Act, 1870, a 19D. 

1.11. B.B8 0alo.980 

See Court Firs Act, 1870, Sgh. T, Art, 
11 eB.LhB.Ap.188 

llB.li.B.Ap.88 
7ai..B.67 
14B.II.B.184 
I.L.B.aOOala676 

See Hnmu Law— Pabtetiov— P nonuiTT 
LTABLR OB KOT TO PaBTITIOK. 

I.L.B.19 AU.428 

See Trust. 

See Tbubtri. 

See Trusts Aot. 

Debts inouxTed by trustee— 

Trustees' rigUof indemnBg^-^lrediiat^s^ 
in the place of the friMfsa A, the owner of an 
hotel, on the oooasion of her msiriage with B, 
appointed B trustee by a deed of settlement. The 


TBUBT FBOFBBTY— coficB. 

trust-deed gave the trustee power to cany on the 
business of the hotel through managers and assist- 
ants, and it was declared that the trustee should 
be at all times fully indemnified out of the trust 
estate in respect of all liabilities arising from the* 
execution of the trusts. The plaintiffii bright 
a suit against B, the trustee, for goods suppued 
to the hotel and claimed B's right of indemnity* 
Held, that the plaintiffs were entitled in equity 
to stand in tho placo of tho tmstoc, if the trustee 
had not through his own default lost his right 
of indemnity. In the matter of M. A. Shard, 
L L. B. 28 Calc. 674, referred to. Brioqb v. 
Madden (1904) L L. B. 81 Oalo. 1084 

TBUBTBB. 

Su Attachment. L L. B. 88 Oalo. 641 

See Costs— gpRciAL Casrs— Trustees. 

18B.l..a888 

I.L.B.llGalo.e88 

See Costs— Taxation of Costs. 

I. UB. 18 Bom. 189 
I.L.B.80Bom. 801 

See Executor . I. L. B. 8 Bom. 888 

See Hindu Law— Endowment— Succes- 
sion IN Management. 6 B. L. B. 181 

I.L.B.7Mad.490 

See Hindu Law— Endowment— Trans- 
fer OF RIGHT OF WORSHIP. 

80.L.B.11B 

See Insolvency Act, s. 40. 

I. L. B. 8 All. 789 

See Land Reoistbation Act (Bengal 
Act VII OF 1876). 18 0.W.N.441 

Su Limitation Act, 1877, s. 10 (1871, 
8. 10; 1869, a. 2). 

Su Mahomedan Law— Endowment. 

L la B. 18 Bom. 401 

Su Malabar Law— Joint Family. 

I.L.B.9B[ad.8a8 
I. la B.1 Mad. 168 
Su Mobtoage 9 O. W. M. 914 

Su Native States. 

LL.B.80Bom.678 

Su OuDH Estates Aot.' 

LlaB.80alo.698|646 
laB.4LA.178 
LlaB.B6 0ala879 
Su Pabtixs— Parties to Suns— D ebtor, 
AND Cbeditob, Suits between. 

8Agra,104 

LZaB.8AlL799 

See Trust. 

Su Trusts Act. 

Fee Trust Fbofibtt. 

Fee Vbndob and Pubobaseb— Vindob, 
Bights and Ihaboaxibs of. 

7B.XaB.U8 
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See Wild— G omTBVcnoN. ' 

4B.1..B. 0.0.68 
I. UB. a Gale. 46 
l.L.B.6 0alo.Sa8 
LI«.B.81BoiD.47a 

alienation by- 

See Limitation Act, 1877, Sch. II, 
Abt. 134. 1. Ii. B. 86 Bom. 868, 600 

Arts. 134 and 144. 

I.L.B.a7Bom.878 
appointment of— 

See Act XX of 1863. 

Lli.B.8Mad.401 
I. L. B. 17 Mad. 818 
I. UB. 19 Had. 886 

appointment of, prayer for— 

See Valuation of Suit— Suits. 

I. L. B. 18 AIL 60 

aeslgnment of property to— 

See Debtor and Crkdttor . 8 Agra 104 
L L. B. 10 Bom. 18 

aBBignmentoftruBteeehip— 

See Aciv-1863- -XX, a. 18. 

I.li.B.8Mad.810 

oommiBBion allowed to— 

See Will— Constructton. 

I. L.B. 84 Gale. 44 

oonetruotivo— 

See Endowment. L L. B. 88 Bom. 660 
See Insolvency— Order and Disposi- 
tion LL.B.8Bom.64a 

distinction between trustee and 

creditor. 

See Company— Powers, Duties, and 
Liabilities or Direotobs. 

6B.li.B,878 

nature of liability of— 

See Receiver . 1. Ii. B. 80 Gale. 087 

nomination of— 

See Endowment . I. L. B. 18 AIL 887 

of temple— 

SeeAciv-1863— XX. 

of temple, breach of trust by- 

See Jurisdiction or Criminal Court- 
General Jurisdiction. < 

LI..B.lHad.66 

removal of — 

See Endowment. I. L. B. 84 Gale. 587 
' right of, to ana— 

See Ceetitigate or Administration— 
Rioht to sue or execute Decree 
without CEBTinOATB. 

LIi.B.80Mad.l88 

I.IlB.841.A.78 
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right of, to Bue— coneM. 

See Debtor and Creditor. 

I.L.B.90Mad.01 

suit against— 

See Limitation Act, 1877. s. 10. 

7 G. W. N. 868 

suit by— 

See Hindu Law— Will— Construotion 
OP Wills— Vested and ('ontinqrnt 
Interests I. L. B. 1 Bom. 869 

suit by, to eject treBpasser. 

See Rtout or Suit— ('iiauitirs and 
Trusts I. L. B. 18 Bom. 781 

suit for removal of— 

See Act XX or 1863. s. 14. 

I. UB. 8 Mad. 107 

I. L. B. 10 All 104 

See. Endowment I. L. B. 18 AIL 887 
I. Ii. R. 81 Bom. 560 
I. Ii. R. 88 Bom. 660 

See Limitation Ac t, 1877, Sch. II, Art. 

134. . 1. L. R. 84 Gala 418 

See liiGiiT OF Suit— C^ iiAKiTiES and 

Trusts. 

See Valuation of Suit— Suits. 

LL.B.10A1L 104 

1. Relinquishment by one 

trustee — Kfftct of rdinquiahtiuint. In u contest, 
botwiteii three triiHtc>es or maiiaKcrH of an endow- 
incnt, oneli entitled to a third sharo in the 
profits of tho i>ro|M;i'ty, if one of thenn withdraws 
from the contest, his share is held to have been 
relinquished in favour (»f the 1 * 0108 ining part- 
ners, and to have merged in the gonejal account 
to be rendered by tho triiMUies or managers. Busii 
Ruhim V. Lutafut Hohsrj.n. Kiiodbjoonnihha 
Bibee V. Lutafut Hossein . W. B. 1884, 171 

8. Breach of trustees* duly— 

Mixing trust funds with money of trustees — Com- 
mission on trust moneys. It is a grave breach of 
duty in trustees, or administrators taking 
out letters of administration, to estates 
in this country under powers of atiomtsy from 
executors or next of kin abroad, to mix tho 
incomes raised by them from trust properties 
or the funds of the estate, in one common fund 
with their own moneys, and such a rotinie of dealing 
may expose tho tmstfios or adininistratora to 
criminal os well as civil liabilities. In the matter of 
the petition of CowiB 

I. L. B. 6 Gale. 70 : 7 G. L. B. 10 

8. Appointment of new trueteee 

— Pr€baie—lSxi!etttors~—Exeeiaors alienaling pro* 
perty of their testator's estate ht fare obtaining probate 
•^Tide of alienees to such property — Right of holder 
of proptiiy to vote at election of irvstee before o&- 
I toffiinN probate — Trustee elected by dAenlure* 

I hMers^MedUng of debenlure-hMero to eled a frusfee. 
I Ej^nsian from meeting of hMers of debenluree 
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Maiintd from ixeeuion htfor% jNitAaffr— 
Validiiy of dedioH of iruaieo defied tU mut* 
ing from which ouch ddteuiure-hoUera were 
excluded In order to Becore certain money 
which it had borrowed by the isBue of debenturent 
the D Company on the 23rd NoTomber 1883 
convoyed certain lands, etc., to throe troBtooB 
E, G, and D by way of mortgage. With regard 
to the appointment of now trusteeB in case any 
troBtee Bnould die, etc., the indenture of mort- 
gage provided that, in certain events, the surviving 
or continuing trustees might convene a mooting 
of the debenture-holders for the purpose of nom- 
inating a new trustee ; and that at such meeting 
the election of such now trustee should bo decided 
a majority of voIcb of the dcboniuro-holdeiB 
preBent in person, each party having only one 
vote, and in case of an equality of votes, then the 
chairman of the mooting should havo a casting vote. 
E, one of the trustees appointed under the deed, 
died on the 0th Febniaiy 1880, leaving a will 
.whereby ho appointed tnico cxecutoiB. ,At the 
time of his death E was the holder of one moiety 
of the debentures, eis., 1,400 dobentureB of the 
value of R7,00,000. The two remaining trustees, 
Gand D, called a meeting of the debenturc-holden 
for the 27th February 1880 to elect a trustee. 
Previously to the meeting and for the jiurposo 
of having the large interests of E's estate 
adequately represented, the executom of E 
diBtnbntod some of the debentures in their hands 
belonging to E’c estate among nominees for the 
purpoBe of voting at the meeting ; and they also 
sold some of the debenturcB. Among the personB 
to whom debentures were sold were the Ont three 
plaintiffs. Pursuant to the notice convening 
the meeting, the plaintiffB and other persons, 
to whom £benturcB belonging to the estate of 
E had been given or sold, proBoutod themBclves 
and claimed to attend the mooting ; but none of 
them, except the three executors (plaintiffB 4, 6, and 
0) of E, were allowed to attend^ and they wore 
admitted only in their capacity aB executonu 
Defendant Na 1 was chairnum of the meeting, 
and he ruled that the throe executon had a Joint 
rights in their capacity an executorB, to give one 
v(^ upon any proposition that might hs sub- 
mitted to the meeting. At the meeting it was pro- 
poBcd that the holders of the debentures, who 
claimed admission to the meeting, should be 
permitted to attend. The chairman ruled the 
motion irrelevant, and would not allow it 
to bo put. Hie executon therefore withdrew 
|h>m the meeting; After they had withdrawn, 
the third defendant^ P, was elected a trustee. 
At the date of the meeting the executon had not 
obtained probate of E'a will. On behalf of ^e 
defendants it was contended that Fa election 
was valid; and that the persons to whom the 
executon had given or sold deboitures belonging 
to E’a estate had been proper^ excluded firmn the 
meeting of the 27th February, inasmuch as the 
executon had notatthat time obtained probate, 
and consequent^ the title of their ahniees to 
the debentures was still incomplete. EeU^that 
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P (defendant No. 3) had not been validly appointed 
a trustee to the indenture of the 23rd November 
1883. Under that indenture, dobenture-holden 
had the right to vote, and tho debentures were 
payable to bearer. The fact that the executon 
had not at the date of tho meeting obtained pro- 
bate did not affect tho ri^ts of those to whom 


they had giv6n or sold debentures, and such per- 
sons had consequently been improperly excluded 
from tho meeting. Maihuradas Lowji n Go- 
cuT.UAs Madhowji I. li, B. 10 Bom, 468 


4. Breach of tniut— Lmb/itiy of 

fnjmvc truitee. A trustee who, having accepted 
a trust, remains passive and takes no steps to see 
the trust carried into execution, is liable for lossoa 
arising from tho breach of trust of his co-trustee. 
Bai Jadav V. Tbibuuvandas Jaojivandas 

9Bom.88» 


ff. - indudary xelationehip— Aa 

eiffwnent by married woman. L M died in 1866, 
having bequeathed certain personal property 
to J 8f who then and at the time of tho subse- 
quently-mentioned suit was a married woman, 
and who executed a power-of-attomey, authorising 
0 G dr Go. to receive payment of tho legacy and to 
execute a settlement of a portion of the same accord- 
ing to articles contained in the power. This 
settlement was made, and under it a 3 )ortion of 
the legacy was assigned to trustees, who 
did not execute the deed or undertake the 
tmst, and no other trustee was substituted for 
them. G G dr Ga at various times advanced 
money to J «Sf, and in acknowledgment received. 
promisBory notes from her for a portion of such 
advances ; and in a suit by G G dr Go. to recover 
the amount of these advances, it was held that 
O 0 di Co.^ standing in a fiduciary relation to 
J 8, before they could avail themselves of her acts, 
must show that she did them with a full knowledge 
of tho eircumstances of tho case and of her own 
position with regard to it Smith v. Stbwaut 

BourJke O. 0. 998' 


0 . Cause of action— Adwrae pcs- 

HOoion-^LtmitiUion. When property is placed 
in tho hands of another by way of trust, no cause 
of action arises to the owner until there has been 


a demand by the owner for the restoration of the 
property and a refusal by the trustee to give up 
the property. The period of limitation begins 
to run from the date of such refusal or dis&et 
BBsertion of adverse right, and not from the data 
the trustee enters into jposaesBion. Razhaldab 
Madax e. Madhusudaz Iudak 

8 B. L. B. A. 0. 40e t U W. Bi aw 


7. Btolt to Mt Mido oUaiiatlflUi 

lytmrteo -B tmdlUejmrduMn. Amit Imwt 
by a ceeiui gut trust to set aside as fnadobiit 
certain aUenationB made Im the trustee was 
dismissed ly the lower Appellate Oourt as bamd 
by Umitation, merely on the ground that more thw> 
twelve yesn had, at the commencement of the ^t 
elapsed slnoe the exeoution of such deeds of sllen*’ 
ation. EdA. (i) that this was* not snfldentw 
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and that the Court ^onU have tried whether the 
jmrehaserB were c(^zant at the time of their 
purchase of a subsisting trust aflecting the pro- 
per^, for if so^ they would have taken it subject 
to the trust, and would stsnd in the shoos of the 
original trustee, and would not bo hand fide pur- 
chwiB from trustees entitled to tho benofit of 
the law of limitation ; (ii) that if tho trustee had 

K wer to make valid grants, tho grantees would 
VO a perfectly gooil title, if they took for valuablo 
consideration without notico of tho trust. Lu- 
nnruN v. Bbgo Jak. Bego Jan v, Ciirrao Ali 

6W.B.120 

8. Suit for meniM profits where 

estates had been under care of Court of 

Wards — Cause of aeOcn^Fiduciary relaiumship. 
Plaintiff, tho zaniindar of Shivaganga, sued to 
recover two villages which sho alleged formed 
part of the Sbivaganga camindari. Tho villages 
originally belonged to P, mother of the present 
defendant, B, tho cx-zamindar of Shivaganga. 
In 18C0 they wore purehasod by the Court of Warns 
on behalf of B, who was then a minor, with part 
(if the rents and profits of tho zamiiidari, and in 
1860 were given by him to his mother. Tn 1864 
B was ousted by a decree of tho Privy Council, 
and became liable to tho pn^sent plaintiff for tho 
mesne profits of the ziimiudari. In tho account 
taken of mesno profits due, tho amount expended 
on tho j^rchase of these villages was excluded 
by plaintifi*B consent from tho sum debited to tbs 
cx-zamindar. Plaintiff now sued P, and, she 
flying, the suit was continued against B as hf‘r 
representative. Held, that, there being in tho 
decree of the Privy Council nothing directly giving 
a right to maintain tho suit, there was but one 
ground upon which tho suit could be supposed 
to lie, namely, tho existence of the rolation of 
Irnstee and beneficiary between the Collector 
and the plaintiff at tho timo of the purchase. Held, 
also, that such relation did not exist Kattama 
nachiab V. Bothaqubusami Tbvab. 6 Mad. 898 

8. Debt inourred by trustee for 

benefit of trust estate— Personal decree against 
frustee-^Trustee's right of indsmniig — Equitable e^hi 
of creditor — Liability of trust estate — Non-join- 
der of e.q.t. if bar to liabUity of trust estate. Unless a 
trustee loses bis right of indemnity through uoglcot 
or default, ho is entitled to be indoronifled out of 
tho trust estate for all debts inourred for tho benefit 
of the trust estate, and on failure by him to pav 
such debts» oreditm are entitled to stand in his 
shoos. In re Shard, I, L R. 28 Calc, 574, roferred 
ta Plaintiffs obtained a personal decree for a 
certain sum against a trustee, in a suit brought 
by them against the trustoo for balance due for 
goodg BuppUed to the trust estate, which consisted 
of a business. The trust settled the net profits 
on the settlor for life with a reversian to her sons, 
bom or to be bom. At the time of the suit, a 
son of the settlor was alive, but was not made 
a party to Uie suit. Subsequently the plaintiffs 
on proof that the debt incurred from them by 
the trustee was for the benefit of the 
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trust estate and that there had been no ncgleot 
or default bv tho trustiM) so as to deprive him of 
his right of indemnity, moved to obtain an onler 
that on the trustoo s failure to pay tho decretal 
amount they were entitled to execute their said 
ditcrco against tho trust estate. Notice of their 
application was given to the son, who did not 
appeal. Hehl, that, on default of tho trustee's ply- 
ing the decretal amount, the plaintiffs were entitm 
to execute their decrcMi against the trust estate. 
Madden v, A. J. Bridok (IffO.'i) . 0 G. W. N. 9 

10. ^ Femon not ontitled obtain* 

ing renewal of a promissory note, trustee 
for rightful owner— of parties. 
Where on tho death of the pa^'i^e of a proiiiissory 
note executed by D, C <*n titled to the 

amount, but A obtains a nmcwal from H in favour 
of B, a suit will lie by C against 1), A and H as de- 
fendants to recover on tho nuiewcd tiotis as A 
and B in obtaining tho nuiowal iiiuhI Ik; held in 
law to have become triiKtces for C, A and Ji are 
necesmry parties anrl tho suit will not In; bad for 
misjoinilcr. The only pi rson eiilitliMl to objeol C*s 
claim will bo D, IUmakrihhna Raju v. Katta 
Venkataswamy (ItlO.'S) I. L. R. 29 Mad. 87 

11. Consent decree 

that new trustee be apisnutnl by the Court - ■ Prefertnee 
to lineal deseemlaiUs of stltlur- ^Disvrvtion — Ap- 
pointment of a stranger to the. line. Where a 
consent deforce had bism pahwmI flir«‘cting that tho 
first reHimiideiit should n^tiro from tho trusteo- 
ship, a Muhomedan Shiah ii^liginus liiduwraeiit 
ami that a new trustee In; appcu'nted iti his place 
by the Chief Court of Tjower Ihirnm, pnieiimco 
in such appointinont being given to tho lineal 
descendants of the settlor: — Htbt, that under 
this decree tho Chief C'ourt had a disendion to 
exercise in tho selection of a Irustec, that tho 
appellant, as senior in onler of the settlor’s ehildron 
had no absolute right to bn appuintdd 
in tho absenco of fliH(|nnlifieatinn, ami that 
the Chief ' Court right ly exercised its discro- 
tion in appointing a Shiah resident in tho 
noighboiirhooil, not a lineal desccmdaiit of tho 
Hcttlor, in pnffert^iee to thn appellant, who by 
reason of her sox, could at best discharge many 
of her duties only by deputy anrl os a Babu might 
take a less zealous inten^Ht in carrying on tho 
religious obsiTvanccs of tho Shiah school. 
Shahoo Banoo V, Aqa Mahomed Jaffbr 
Bindanebm (1006) . I. Ik B. M Oslo. 118 

b.o.]:i.B.84IA.46 
11 0. W.N.897 

12. Duties ot— Discretionary power, 

exercise of — Improvident transaction of trustee 
not binding on beneficiary of liability of 
transferee of trust estate-^'ompromise by trustee 
when valid^Burden of pronf-^-Decree may diredt 
party benefiting by breach of trust to pay to the trued 
estate when removal of trustee is not ashed for^ 
Following trust property. It is no answer to a 
choige eff breach of imst that tho trustee acted 
under competent legal advice. A trustee is bound 
to make as rsasonable a baigain in tho Interests 
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of the beneflciaiy u oiroumstanoes wiU permit; 
and a traniaotion which oircumetancea enow to 
be unroaionablo or improvidently entered into^ 
will not be upheld by Court. A transferee from 
the trustee^ who has notice of the trusty has notice 
that the trustee must act reasonably and prudently ; 
and where such transfer is unreasonable 
or improvident, such a transferee will not be ab- 
solved merely because, in his opinion, the transac- 
tion was prudent and beneficial to the eestue que 
iriul. Where a transaction by the trustee is 
prifiid facU improvident, it lies upon the trustee 
to show, as against the benefioiam that it is one 
which the Court can uphold. Where a breach 
of trust has been committed and a suit is brought 
by the beneficiary against the trustee and the party 
wno has received money through such transac- 
tion to recover such money for the trust estate, 
it is open to the Court by its decree to direct pay- 
m3nt of such money to the trustee by the defend- 
ant who has roooived such payment unless it 
is . establidied that the beneficiary can get no 
relief unless he seeks to remove the trustee 
and procure the appointment of another. 
Where trust-money has, by a breach of trust, 
been paid by the trustee, the beneficiary 
is entitled to follow it as trust-property in the 
hands of the payee. Natitmni TruaUM Compiny 
of AuitraXaaia v. Oenaral Finance Company of 
Aualirakuia^ ( 1905] A, 0. 275, referred ta Keaiiny 
V. Keaiinff, 46 R R, 178, followed. In re Barney, 
[139^ 2 OK^ 265, distinguished, Smiih v. Patrick, 
{1901} A, 0,» 294, refers to. Oiyana Somhaniha 
Panlara Sannalhi v. Kaniaaami Tamhiran, /. 
L, R 10 Mad, 575, 508, distinguished. Strinivaaa 
Ayyangar ▼. Slrinivaea Sioami, /. L, R 16 Mad, 
51, 55, distinguished. Subbimawian Chsttiab v. 
Rajbbwaba Dobai (1009) I. L. B. 82 Mad. 490 

mVmEEB AOT, 

. . (ZXIV of 1841)— .fppliMfioa for 

oppsinfmaaf of new truetcee. Trustees were ap- 
pointed for a company in 1845, and the partnership 
was to last twenty years, which expired on 
December Slst, 1864. The shareholders thereupon 
appointed 8, a now trustee, to sell the business, 
and ^ sold it to R The old trustees had left the 
country. In an application, with the consent of 
all parses, under Act XXIV of 1841, that 8 might 
tAga the deed of transfer, the Court Md that it was 
necessary to show that the old trustees had no lien 
on any other property in the concern before the 
order asked for could bo made. In (he matter of 
Fobt Glouoibtbb Mills Co. Bourko O. 0. 260 

(XZVn of 1888)9 b. 8— fftada iruete 

•^EqaiSlMe furiedietion of High Court-^Appoint^ 
meni of new Imake^apreme Court Charier, 1825, 
The BUgh Court may exercise the summary powers 
conferred upon it by the Trustee Act (XXVIl of 
1800) in the case of Hindu trusts. S. 3 of the 
Trustee Aot» which provides that the power and 
authority given by the ^t to the High Court 
riiall be exercised only in oases to whfoh English 
law is applicable,'* cannot be intended to limit 
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the operation of the Act only to oases to whirii. 
in their whole extent^ the law prevailing in 
England applies without qualification or reserve, as 
this would virtually exclude the Act in any case 
on which an Act of the Indian liOgiBlature has any 
bearing. The cases referred to in the section must 
be cases to which English law is in some measure 
applicable, but in what measure is not indicated 
in ^e Act English law must be rogaidod as 
applicable in the sense intended if the principles 
recognised by the Englirii Equity Courts are ap- 
plicable. At the date of the grant of the Charter 
to the Supreme Court of Bombay in the year 1823, 
English equity had become a system which would 
deal with a body of qn^-common law in a scienti- 
fic manner and in obedience to known and uniform 
rules. When it applied its method to the deter- 
mination or the constitution of a right, oven based* 
on the Hindu or Mahomedan law, it administered 
English law. In this sense " English law was ap- 
plicable" at the date of the passing of the Trustee 
Act of 1800 to all cases in which peculiarly equit 
able doctrines had obtained recognition in the 
relations between the native inhabitants of Bom- 
bay. Those doctrines could not bo omp]o 3 red to 
subvert the native substantive laws, but they 
afforded a means of ameliorating them by a system 

Trusta are recognised in the Hindu as well as Si t^ 
English system^ of law. But while the substantive 
Hindu law insists strongly on the suppression of 
fraud and the fulfilment of promises, it fails to 
furnish the detailed rules by which effect is to be 
given to its principles in cases of trust If the 
Court is called on to give effect to a trust in 
any given case, it looks to the Hindu law of property 
to determine the estate of the trustee, but wira 
reference to the duties of trustee and the rights of 
beneficiaries it is governed by the rules of 
English equity. There are no others that it can 
apply. Ip meeting an exigency, or in taking cog- 
nisance of a form of right not directly provide 
for^ in the Shastras the Court, in exercising its 
Jurisdiction under s. 41 of the Charter of 1823, 
may apply Hindu law. But, taking Hindu law 
as one of its data, it applies " English law " also in 
the form of equity to all or nearly all the questions 
that arise. ' In re Kahandab Nabb^ndab 

LIi.B.6Bom.l64 

-bb. 20 and 82— AppeiaCmsato/ per- 

eon to convey property on behalf of persona out 
of ihe jurisdiction and under oCmt disahiUUes^ 
Where property has been, by an order of Court, 
directed to be sold, and where some of the parties 
interested in snoh property ore cither out of the 
Jurisdiction, married women, or minora, and the 
place of abode of others of them is unknown, the 
Court will, on petition, under the Trastee Act 
appoint a person to convey the Interest of Bueh ' 
persons to any purchaser, notwithstanding that, 
at the time the order is applied fdr, no oontraot for 
the sale of the property nos been entered into. 
But the Court cannot make sooh an eider i^ith 
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mpeet to the interest of a party who has not been 
served, and who has not entered Miumrance. 
LACKERSTnN V. RosTAN . I. L. B. 7 Oalo. 88 

80 — The Tryeteee and hfurtgagees 

Act {XXVIII of JS66y^Hindu trusts, if acts ep- 
plieaUe to—'* Cases in which English law is np- 
fdieahle ** ins, 3, meaning of. 'llio Indian lYustccs 
Act is applicable to a trust which has been created 
in a form valid under tho English law but in which 
the trustees and tho cestui que trustant are all 
Hindus, if such trust does not violate tho provi- 
sions of Hindu law. In the matter of Niliiokigy 
Dby Sarxab (1000) . L L. B. 88 Galo. 148 
8.0. 80.W.B.79 

8 . 86 — Application for removal of 

Imutee — Ground far removal— Stai. 13 ds 14 VicL, 
e. 60, s. 32. AVhero a petition was iin!.seiitcd to the 
High Court praying for tho removal, under s. 30, 
Act XXVil of 1806, of certain tnistecs of a will, 
on the grounds, iMtcr alia, of misappropriation, 
waste, and broach of tnist, and for the appointment 
of now ones : — Held, that tho matters alleged wen 
much too grave to 1^ disposed of on a mcro appli- 
cation, and that, as tho respondents oppOMvl tho 
appointment of new trusteoH, tho petitioners 
should institiitfl a regular suit. Act XXVII of 
I860, B. 35, is analogous to 13 & 14 Viet., c. 60, 
a 32. The Courts in this country ought, in analogy 
to the rulings of the English Court of Chancery, 
to refuse jurisdiction under this section on a mere 
application alleging misconduct or any other 
cause, when tho trustees whom it is sought to 
remove are willing to act and refer the applicant 
to a suit. In'the goods of Powell • 6 B, W. 64 
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. . . Non-applicability to 

Charitable Trusts— Indian Trusts Act {II of 1832), 
ss. 1 and 2 — Statute of Frauds {29 Ch. II, C. *9), s. 7. 
llio Trustees and Mortgagees Powers Act (XXVI II 
*of 1866) does not apply to Charitable lYusts. 
8. 2 of the Indian Trusts Act (II of 1882) ex- 
pressly repeals amongst others sections s. 34 of 
tho Trustees and Mortgagees Act. The Indian 
Trusts Act was made applicable to tho Bombay 
Presidency in 1891, and since then, at all events, 
-s. 34 has ceased to have any force. Tho saving 
clause in a 1 of the Indian Trusts Act docs not 
affect the repealing section which immediately 
follows and there is no saving or exception in 
favour of Charitable Trusts or of Trustees of 
Ptoperties dedicated to charity. S. 7 of the 
Statute of Frauds is wholly repealed, by a 2 of 
the Indian Trusts Act S. 7 of the Statute of 


FVauds was mainly intended to regulate proce- 
'dnre. It never applied to India at any time ; 
*eTen If it did, the Indian Evidence Act entirely 
anperseded it Dinsha Mawekji Petit, Sib a 
Jamsetii Jxnnui, Sib (1908) 

I.L.B.88Boiii.ff09 


TOtJBTBEB AND KOBTOAOBEB ACT 
(ZXVII OF ISeei-contd, 

a 48. 

See Trustees Act, a 30. 

9 O. W. N. 79 
I. li. B. 88 Oalo. 148 

!• — Administrator-Oeneral— 

Taking opinion of Court on question respecting the 
administration^Question affecting rights of parties 
inter sc— Refusal of Court to exivress opinion. Tho 
Adminisirator-Cicneral of Bombay, having taken out 
letters of administration (having elToet throughout 
tho Bombay Pri'sidoncy) to the eH(At4f of ono 
A B, deceased, and having a bnlancu in his hands 
to the enniit of the. said estate after having fully 
administeroil the same, was iippliisl to by 0 B, 
the brother of tho siiid A R, deceAsed, who hocl 
taken out lottf‘rs of aiiministration in England to 
tho cmtAtii of his liis'CAHiul brother, to hand ovor 
to him, tho said Q B, tho bulimia; in question, — 
the said Q B claiming to the adniinistriiior of 
thf) domicile of tho dccoRMHl, and, as such, to bo 
entiiliMl to all tho iiersoiial nssots of his estato 
whwHoover situate. Being in doubt as to whether 
ho might safely oeetMht to the iiMpiest, tho Adini- 
nistmtor-Gencral of Bombay, by ])etitian under 
a 43 of tbo Trust 4 H‘s and Mortgagees Act, XXVIII 
of 1866, submitted the (picKtioii to tbo Jligli Court 
for its opinion, advice and dinu't ion. II eld, that 
tho question bcniig one of eonsideriiblo dilficiilty 
and iinportancN*, and involving, mon*over, in its 
decision qiiestipna which might seriously atfeet the 
rights of iNirties inter se, it was not a (|iiestion such 
08 was contemplateil by s. 43 of the Triist<s{H and 
Mortgagisis Act, XXVI 11 of 1800, nor ono u]K)n 
which tho Onirt ought to give any opinion mendy 
on an ex pirte jiotition of this chnnu^ter. In re. the 
goods of Bhkiiktox. In the. witter of the. Trustees 
AND Mortoaoees Act, 1800 I. L. B. 7 Bom. 881 

8 . pMversof Couti— 

Power to sawJion lease, J S, a Hindu, cliisl in 
1805, poasossed of a teinplu and of a piece of land 
near it which ho Ixmght in his lifetime. By his 
will ho dirocted his exccntiors to apply tho income, 
arising from tho land in defraying tho expenses 
connected with the templn. This was occonlingly 
done by his son, whom ho had appointed his oxo 
cutor. His Bon died in 1873, and in 1879 tho peti- 
tioner, who was tho aoii’a widow, took out letters 
of administration, with the will aniiexiNl, to tho 
eataio of J S, still unailministercd. As aflniitiia- 
tratriit aho continued to apply tho income of the said 
land ns direeted in tho will. Sho now filed tho 
present petition, alleging that the said income, 
which amountinl to aliout 11900 |st aiiniiin, was 
insufficient to keep up the said chai’ity. Sho stated 
that a sum of HI 2,600 was urgently requM 
for certain purposes connected with the said charity, 
that she had ttgn*od, in ScpteinlsT 1887. with ono 
JB B, that ho should advance tho said sum to her, 
to bo expended aa aforcsniil, and that sho should 
grant to bim a leaso of tho said land for 99 years 
with a proviso for renewal at a rent of B350 per 
menBem. In Octob#^^ 1887, however, her adopted 
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■on served her with a notice to dcBist from front- 
ing the said loaiie. She therefore presented this 
petition to the Court under b. 43 of the Trnstooii 
and Mortgagees Powers Act (XXVllI of 1806), 
pnying (a) that ahe might be adviBed whether 
she had ]^wer to grant the said propoBod lease ; 
(6) that the said lease might be aanotioned^ or 
directed by the Cknirt ; and (e) that the Court might 
give Buch opinion, advice, or direction in the m- 
miseB as the Court might think fit. //eld, that 
under the section the (^urt had no power to sanc- 
tion the proposed Icbbo or to advise as to whether 
the petitioner had power to grant it 'Ihe Court 
will not, under this section, advise trustees as to 
disputed points of law or fact, but will do bo only 
as to unmputed matters of management, such as 
questions of advancement, maintenance, change^ of 
investment, sale of a house, comiiromiseB, taking 
ptoceodings, etc. ^eM,al8o, that, as a matter of 
general principle, the irusteo of the property in 
question could make a lease thereof for the benefit 
of the trust, or raise moiie^ by wav of charge for 
the purposea of necessary repairs and maintenance ; 
but wiw regard to the details of amount or as to 
the work to be done, the Court refused to give any 

opinion, /n re Laxsbmibai. 

I.Ii.B.iaBom.688 


TBUBT8 ACT (II 01* 1888). 

BO. 1 and 8— yrusfcM end Mortga^ 

gees Pouws AfA (XXVIII of 1866) a 3/— 
Nen-appliedbility io Chariiabh Truata—Siniuie of 
Frauda (29 Ch, //, c. 3), a. 7. The Trustees and 
Mortgageos Powers Act (XXVIll of 1800) does 
not apply to Charitable lYusts. S. 2 of the Indian 
Trusts Act (II of 1882) expressly repeals amongst 
other sections s. 34 of the Trustee and Mort- 
gagees Actb The Indian Trusts Act was made 
applicable to the Bombay Presidency in 1801, 
and since then, at all events s. 34 bpd ceased to 
have any force. Ihe saving clause in b. 1 of 
the Indian Trusts Act does not affect the repeal- 
ing section which immediately follows and there 
is no saving or cxccpticm in favcnir of Charitable 
Trusts or of I'nistees of properties dedicated to 
charity. 8. 7 of the Statute of liauds is 
wholly repealed by s. 2 of the Indian Trusts Act 
SL 7 M the Statute of Frauds was mainly intended 
to regulate procedure. It never applM to India 
at any time ; even if it did, the Indian Evidence 
Act entirely superseded it Binbha MAUBxai 
PiKiT, Sm e. jAaiBBTJi Jijibrai, Sib (1008) 

I.lfcB.88Bo]ii.608 

— — ■ B, 81— ■ 

See Will. L li. B. 88 Mod, 448 

Bsgvest to UgaUa wUh 

oral dineiiana in UMUnt'a UfeHma for me diapoadl 
(ha property-^MU of Snf^iah taw (hoi aueh 
tagataa ia hound hy (ha iruata ao dadarad hy iaataior 
applies SB India under a 6 of iha TruataAet—S. 
fil of (ha Tfuda Ad does boI apply to auak cusea— 
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MainUiindbilUy under a, 187 of Sueeaaaion Ad of » 
auii by (ha benafieiary for the banafit eonferrad in tiks' 
abaanea of Probata or Lattara of Adminialration. 
Under English law, where a testator disposes of 
proTCrty in favour of a legatee, and, at the time of 
Buch disposition or at any Bubsequent period during 
his lifetime, the testator informs the legatee that the 
disposition in his favour although appsiently for- 
^ benefit, was so made in onler that he may carnr 
into efiect certain wishes of the testator, which aft 
communicated to him, and the legatee expressly or 
impliedly undertakes to carry out the widies so 
expressed to him by the testator, the legatee will 
be treated as a trustee and will bo compelled to* 
carry out the instructions so confided to him. 
The reason for this rule is that it would be a fraud 
cm the part of the legatee not to give effect to the* 
tMtator's intentions, and the law will not permit 
him to benefit by his own fraud The legislature 
-in enacting a 6 of the Indian Trusts Act and the 
provision thereto, intended to make this rule of 
equity applicable in India. B. 80 of the Indian 
Succicssion Act does not apply to such cases. Tho 
instructions of tho testator are given effect to 
under the English law, and under a ff of tho lYuste 
Act, not as a part of tho will, but by fastening on 
the conscionco of tho legatee a personal obligation 
to cany into effect tho wishes of the testator, in 
order to prevent the perpetration of fraud Tho 
title of tho benofieiaries is one dahora the will and 
not under tho will Per Walus, J.— ITie proW- 
sions of a 81 of tho Indian Trusts Act do not apply 
to such cases. Per Sabxaran-Naib, J.— 8. 81 
applies where the testator intending to dispose 
of the beneficial interest to others leaves the estate 
to the deviseca This section has reference to ihe 
disposal of the beneficial interest by transfer or will 
Whore such a legatee, to whom the testator has 
confided his intention, suppresses such secret in- 
siruvtions with the intontion of retaining the estate 
himself and applies for letters of administration 
as universal legatee, the Coiurt will refuse the- 
grant MeCormiek v. Chrogan^ L. P. 4 E. dt L 
82f p. 97f referred ta In re Maddock Uewalyn 
V. WahhingUm,[1902] 2 Ch, 220f referred to. Per 
Walus, J.— The beneficiary entitled under the 
secret trust communicated to and accepted by the- 
lejpttee claims through tho legatee named in the 
will ; and as no right as legatee can be establidi^ 
without a grant of probate or letters of adminis- 
tration nn£r a 187 of the Indian SueoeBsion Act,. 
the beneficiary cannot maintain a suit to recover 
the benefit intended for him when there is no gnat- 
of probate or letters of administration. Par 
SAirxABAir-NAiB J.— 8. 187 of the Sne« 
coBsion Actisnobarto such a snit as the benefidaiy 
does not sue to establish any claim as tayaka^ bat 
to enforce the trost imposed on the Imtee, as fur 
as he is concerhed. Hie suit is to ehraroe an o5li- 
gatUm against the legatee and not to cBtabliBh oay 
fight of the legatee as sneh. If the legatee is In 
possession of a snbstantlal portion of the property 
ne is an CBseMtor ds sob tori with all the uhflitM 
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of an executor and universal legatee and ho cannot 
plead want of probate or letters of administration. 
Hahuxl Loun Kuhha v. Jkana Coeuio (1008) 
Lli.B.81Had.l87 

■. e. 

See ExxcaToii . L L. B. 26 Bom. 801 

See HiVDir Law— Gift. 

I. Ii. R 80 Mad. 418 

a. Ancestral property 

— Tnst by the Father — Will — Lryatees, Certain 
legacies were devised by the will to relatives of 
the testator and others. Ileltl, that as the Court 
had held that the appellanlH were not validly 

apiioifited executors, the legatees were not re- 

presented by thorn and no declaration could be 
made as to the validity or otherwise of the legacies. 
Habilal Bafuji v. Bai Mani (1005) 

I. L. B. 80 Bom. 851 

- a. 80. 

Guardian and Wards Act. 

I.Ii.B.88Galo.601 
- a. 80— A'xreutrif — Failure to produce 
fund at appoinietl time — Advisory duty — AppoirU^ 
meat of an agent — Degree of care in the appointment — 
Want of diligence — Breads of duty — Loss caused to 
the estate — Liability of executor. When those en- 
trusted with a fund for the benefit of another can- 
not produce it at the appointed time, primd facie, 
they are liable for the loss which thereby accrues. 
One, who iindertakcH a duty, is bound to know 
what his duty nM(uires. Where a testator by his 
will committed the management of tho property 
to his widow along with two out of tho five oxc- 
cuton including the widow, it is not open to ono of 
the executors who was not sporifioolly entrusted with 
the mana^ment, to contend fur tho purpose of 
avoiding liability as executor that his duties were 
purely advisory, that ho was but one of many 
that votes of tho majority of tho executors go- 
vcmeil, and that the real management was en- 
trusted to two of tho executors in co-operation with 
the widow. In the appointment of an agent to 
cany on business it is incumbent on an executor 
to act with the same degree of care as a man of 
ordinary prudence would in his own affairs. But 
where thm is want of diligence on the part of tho 
executor both in tho selection and supervision of 
the agent, and the loss sustained by tho estate can 
reasonably bo connected with tho want of such 
diligence the loss must fall on the executor. The 
indemnity clause of a 30 of Ihe Trusts Act (II of 
1882) casts tho onus of proof on those, who seek 
to charge a irusteo with loss arising from the de- 
fault of an agent, when tho propriety of employing 
AD agent has been ostablishM. But where there is 
A elm breach of duty in tho employment and 
supervision of the agent the liability of the trustee 
for breach of trust arisea Lakrmichand v, Jai 
Kutabbai (1905) . . L L. B. 89 Bom, 170 

1. ■, 84— ifppfftcaffon for dirediono 

hy tfiuteeo of dlariiahU instiiution^Questiono of 
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- - A. 84— condif. 

deiad and diffieuliy^Proeedure. Tho management 
of the Doveton charities is vested in a committeo 
of management who are empowered under the 
trust-dectl to require tho frusteos of tho funds 
of tho charities to invest tho trust-funds in 
oxresM of two lakhs of ruiwes “ in tho uiirehasoor 
buikijng of any otlditionnl land, building, aipl 
premisi^a'* Certain biiildingH, having Ix^en erecd;- 
cd iindiT thcHo ]>roviMions of tho tnist-cb^cd, were 
now statetl to bo in urgent want of repair. Tho 
current incomo of the fburities was not sufliciont 
to meet the cost of canying out the n^pnirs, and tho 
committeo of maimgenieiit ami tho truHtees were 
agrt^d that a sum of in tho hands of tho 

latter (in excess of two lakhs of riiiKH's) should bo 
omploycil in carrying out this work. The trustees 
now applied to tho High CVmrt under tho Tnists 
Act, H. 34, for its opinion on tho qiiostion whether 
this should bo done. Held, that the qiKwtion was 
not ono with which tho (Tunrt coiilil deni under tho 
Tnists .Act, a 34. Tho Court (Surkamania Ayyaii 
J.) was of opinion that the proiMwed expenditure 
could, on tho Court Ixung satisfuMl of its nocesHity bo 
sanctionoil, if tho matter oorno bc‘fore it in tho form 
of a suit in its original jnriwlittlion ; anil that in tho 
exeri‘imi of such jiirisdietion tho (.Vuirt has {kiwit to* 
deal with a oaso like I his hiiiilly admit UhI of doubt. 
In re Madras Dovkton Trust Fund 

I. li. B. 18 Mad. 488 

8. . .. . Kxreittor--TrHstee 

^Advice of Court as to administration of property 
— Kxeentof coni inning as such — Administration 
suit. So long as an cxqciitor oeeufiies that posi- 
tion, ho cannot claim the nilvaiitages previibal 
for trust etfs by h. 34 of t he Indian Tnists Act 
(II of 1882). If ho fi-idM any doubt ns to tho 
manner in which he should arlininister the estate 
come to his hands, his remedy is to tile an adigin- 
ist ration -suit. Trimbak MAHAnKV v. Narayan 
Hare (1009)^ . I, L. B. 88 Bom. 489 

— A. 48- -i\ro right to reemur even where 

unlawful agreement only partly carrietl out — Deed- 
sion nrd bad, although no disiinrl issue when parties 
not taken by surprise. The rule that a iM^rsoii in 
pari delicto cannot recover is applicable not only 
where the unlawful agreement hod fully 

carried out, but also where there has Inmui part 
perfomiaiico of a substantial eharaeter of such 
agreement. This is the constniction, whic!h ought 
to bo placed on tho words*' not carriiMl intf> exe- 
cution’* ill s. 84 of tho Indian TriislM Act. Whisro 
a point on which there is no distinct issue, is 
present to the minds of the parties, tho decision 
on such point cannot Ix) iro peached on tho ground 
that there w‘as no issue raisefl. Muthuraman 
C iiBTTY V , Krishna Fiij.ai (IfKW) 

I. Ii, B. 89 Mad. 78 

A. 49. 

See Act XX or 1863. 

I.I«.B,17Mad.91D 
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-tHtered into by irmlu for hin own benefU~^**Vfiles8 
otherwise ffrovidd *' — Equity in favour of a person 
paying oy a subsisting charge on property^Appoinl^ 
ment of resim qae trust as trustee, S. 63 of the 
Indian Trusts Act (11 of 1882) strikes at traiis- 
aotions entered into by a trustee for his own 
profit after ho has accepted the trust and while 
M is iNTforniing the duties of the office. It does 
not render void a mortgage in favour of a person 
•created before he becomes trustee of the property 
by the deed of trust itself as a condition of the 
trust imposed by the settlor. The expression 
** unless otherwise provided *' used in s. 30 of the 
Indian Trusts Act (II of 1882), means, unless 
•otheni'ise provided b^ the instrument of trust. 
Whore there is a subsisting charge on certain pro- 
perty paid off by the iierson in possession, it is 
•equitable that when the plaintiff reclaims the 
estate, credit should bo given to that person for 
ihe payment of the mortgage which the nlaintilf 
would have had to meet Mahomed Snumsool 
V. Sheumkrain, L, E. 2 1, A, 17 ; Lomba Qumaji 
V. Vishwanath AmriU {IS93) P, J, SO ; and Bunu 
y, Kedu^ (1894) P. d, 39, followed. There is no 
lirovision in the Indian Trusts Act (II of 1882) 
that a eesiue que trust shall not be appointed a 
trustee. He is not as such inca)iacitatcd from 
being trustee for himself and others but as a 
general rule he is not altogether a fit person for 
the office in consoquence of the j^bability of a 
conflict between his interest and his du^. Abhid- 
BAi V. ABDULfA (I90fi) . I. li. B. 81 soxn. 871 

aa. 55, 00, 61.' 

See Appbal— Hbcbibs. 

I.L.B.11AU.181 


— a. 50. 

See Pabties— Fartiics to Suits— Teustb, 
Suits bblatiko to. 

I. L. a 88 Had. 880 

SB. 08 and 64— T’riMt not established. 

A claim made for a share of proportv by inherit- 
ance from a deceased relation wno had been in 
joint possession of it with the defendant was met 
hy the defence that the estate had been jointly 
held for religious and charitable purposes under a 
will, the deceased having had no beneficial or 
heritable interost. The defendant alleged that 
the original owner of the property had bequeathed 
the proportv in trust for these purposoa The 
claimant alle^ a revocation of the will, and 
denied that Siere was such a trust The iudg- 
ment of the High Court, decreeing the claim, 
obse^ed that, even assuming that there had been 
a trust under the will recogmaod bv the deceased 
and the defendant, the property which had come 
Into their possession had been hy them appro- 

e tod from the first to their own purposes, and 
been so long held bv them advemely to the 
tnist title that the defendant could not now allqge 
4hat there was no beneficial interest tiinsmfi- 


TRUBTB ACT (H OF 1808>-HMmid. 

8. 68— coBcld. 

sible by inheritance. Upon this the Judicial 
Committee pointed out that no trustee could have 
actually acquired a title by such* an appropriation 
against the trust: Indian Triists Act, 1882, ss, 63 
and 04b They added that, at the same time, the 
Judgment of the High Court had come to the right 
conclusion, for the wiU and the trust alleged had 
not been establishecL Bttto Kunwab v. Kbsho 
FbabadMisb . I. li. B. 19 Aa 877 

LB. 84 1. A. 10 
lO.W.ir.865 

-8.78. 

See Admini8Trator-Gbnbbal*s Act (V 
or 1002), 8. 4, CL. 2. 

I. L. B. 89 Bom. 188 

8.74. 

See Appeal— Degrees. 

1. li. B. 19 Aa 181 

8. 74^Administrator-OeneraVs Act 

(V of 1902), s, i, cl 2— Discharge by Court of on 
exeeuior — Vesting of property in tlie continuing 
executor, Tlio (jourt w power to disuhaige an 
executor on his own application, if proper case be 
made out. An executor so cUschaigcd remains 
liable for anything ho has done or left undone 
while an executoi^it only relieves him from the 
duties of his office from the date of the discharge. 
Ex parte Amebciiand Mauiiowji (1905) 

I. L B. 89 Bom. 168 

88. 8], 88, 

Trust for a specific 

purpose — Express trust — BesuUing trust — Limita^ 
tion Act (XV of 1877), s, 10, Per Batcuelob, J, 
(obiter),—^ 10 of the IJmitation Act does not 
apply whore the object of the original trust being 
uncertain or undiscoverable, as resulting trust 
arises by operation of ss. 81 and 83 of the Indian 
Trusts Act, 1882. Whether the resulting trust 
flow from the invalidity of the declared trust or 
from the impossibility of ascertaining the declared 
trust, it is equally a substituted trust, that is, 
a trust which is created by the law fast de mieux, 
that is as the best arrangement which the law re- 
gards as possible in difficult cilroumstanoos. This 
general rule is affected to this extent only, that 
where there is a trust covering the whole estate 
and the bequests do not exhaust the estate, the 
trustees are expressed trustees of the residue for 
the heir of the testator. Mathubadas v. Van. 
dbawabdab (1006) I, Ii. B. 81 Bom. 888 

8 . 68 . 

Fee Hixtdu Law, Will. 

I.Xa. B. 89 Bom. 806 

88.88,8a 

See BmrAia Tbanbaotiob— Cbbthhd 
Pubohabbb— Civil Fboobdubb Oodb; 
1882,&817 . I,L.B.88AU.484 

8.84— 

Fee CoHTBAOT Aor (IX of 1872), 88. SL 
20to8A0ff . l.Zi.&88Bom.4li 
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TBVBT8 AOT ai OF 188S)-eoiie4l. I 

B. 84 — Benatni snh to defravd credihr* : 

icAefS no erediior deftavded, vendee holds pro^y for ! 
ike henefii of vendor, Where a bcna mi sale w effectcKl j 
to defraud creditore, but no creditor ia actually ! 
defrauded thereby, tho tranafem*, under a. 84 of tho j 
Trust Act, holds the property for tho bonotit of tho ; 
tianaferor. A suit for the specific porformaneo | 
of a contract to aoll made by the transferee can bo j 
Buccessfully resisted by the transferor. S. 84 ! 
of the lYust Act embodies tho iirinciplea recognixtHl I 
by English Courts at tho time tho Act was passed ; : 
and tho fact that English Courts subsequently | 
doubted the soundiiesa of these principles will not i 
justify tho Courts in India in departing from tho 
rule of law laid down by tho section. Judgment 
of Benson, J., in Yaramati Krishnayya v. Chvn^ 
dru Papayya, /. L, R. 20 Mad. 326, not followed. 
Lidlin^ppa v. Hiram, /. L. R. 31 Bom. 405, dis- 
tinguished. Munisami Mudaliaii r. Siibbakayar 
( 1907) .... I.L.B.812Cad.87 

s. 88. 

See Mortgaoe—Redemptiok— Bight of 
Redemption . I. Ii. B. 88 Mad. 377 • 

I 


See ArrflAL, Abatement of. 

I. KB. 80 Mad. 67 ' 
~ 91. ! 

See 7'RANsrEK op Property Act, s. 40 

1. L. B. 88 Mad. 177 

iSee Vendor and PuBCifAnER--^OMrLE- 
TioN OF Transfer. 

I. li. B. 84 Bom. 400 

See Vendor and Purchaser— Invalid ' 
Sales . . 1. L. B. 88 Bom. 160 

LL. B.18Mad.48 

— BB. 91, 96. 

See Injunction— Special Cases— Execu- 
tion OF Decree. 

I. L. B. 81 Mad. 838 


TUBN OF WOB8H1F OF IDOL. 

See Hindu Law— Shebait. 

I. L. B. 89 Mad. 888 
10G.W.N.886 


right to— 

See Damages— Burn for Damages— 
Tort I. L. B. 8 Calb. 860 


Su Limitattom Act, 18779 Art. 1.31 (1871)9 
Art. 131 . L L. B, 4 Galo. 688 
I. KB. 8 Calc. 807 
8^.KB.868: 16W.B.80 


. U 

UBBLAYAFATTOM. 

— MaMar Lam^ 

UbkayapaUon^Agreemeni in mortgage perpeHiatty 
void a§ a dog on the equity of redem^ion. An 
uhhayapattom is a kanom mortgage. Whom 
from the terms of an ubbayapattom it is clear that 


UBHAYAFATTOM-hjoucM. 

tho debt was not intencUnl to bo extinguished, a 
covenant for iien^tual renewal by tho mortgamr 
operates as a clog on the equity of ndemptlon 
and the addition of tho wtinls you shall hold tho 
properties for ever withnut surrendering them"' 
does not eon\ert such a tmiiHAotion into an immo- 
diato grant of a permanent interest. Such a 
eovenant will lie inoiN^mtive ns a clog on tho 
mortgagor's right of rcdi'inption in a mortgago 
oxecuti^l before tho pawing of the Traiisfor of 
Property Act and subsecnient to 1888, on the- 
prineiples of equity which foriiucl the Imsis of 
judicial decisions during that iH>ri(Nl. Nkkla- 
kandhan Namrudhipad e. Tirunii.ai Anantha 
Krishna Ayyar (iOOtl) . I. K B. 30 Mad. 61 

UGANDA, CONBULAB COURT OF. 

See Jurisdiction of (Criminal Court-- 
General Juuisdiction. 

I. K B. 88 Bom. 64 

ULTRA VIBBB. 

Sre CiiAUKiDARi Chakran Land, Settle- 
ment OK . I. L. R. 88 Calo. HOT 

See Criminal Proceduiik (!oi)K, s. 21. 

8 C. W. N. 888 

See Damages, Suit fou. 

I. K B. 84 Galo. 888 

See Forest Act (VII of 1871). 

I. L. B. 89 Bom. 480 

See Lease . I. K B. 84 Calo. 1080 

See Letters Patent, 1885, cl. 12. 

iiaBf.N.eea 


See UuLE 616 A of the High (Jourt. 

L K B. 84 Calo. 618 

1. — - Nullity — Kxeeutive 

Government. An order, which is entirely uUrtt 
vires, of the Executive GovernincMit is a mere nul- 
lity and no suit is noei^sHary to set it aside. Bal- 
VANT UaMCHANDKA V. SECRETARY OF STATE (ltK)6) 

I. KB. 88 Bom. 480 

2. — - ■ - Local Sdf •Govern- 

ment Act (III of 1885), Mr. 139 and 78 — Bye-law 
maile under-^Avikoriiy of the Disiriei Boarrtto 
make the bye-law. Where a bye-law of a District 
Board made under s. 130 of the Bengal Licnl Self- 
Govenimont Act was in thifse lernis : — ** Whoever 
encroaches on any road by cultivuting erojM nr by 
ploughing it up for eultivation, or by the eonstriic- 
tion of any building or Htnieiiiru thereon exiN^pt by 
the ijcrniission of tho Clmirtnan of thi* District 
Board, shall ^ liable to a fine not execoding 
B60, and to a further fine not execeding B8 
for every day on which the oiTcnco is continued 
Held, that tho hye-law is not ultra vires of tho Dls« 
trict Board which has power under s. 130 read with 
a 78 of the Bcmgal Local Self-Government Agt, 
to make such a bye-law. Tho building of a part of 
a house over part of a public road without the per* 
mission of the Chairman of tho Distriot Board la 
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'17M7BA V1BB8— eoiieZd. 


imniihabla under the bye-law. Ramautar Sabv 
V. Abbau Mukicifal Board (1007) 

110.W.N.10e9 


UHFIBB. 


Fee Arbitratior— Affointmrnt of Ar* 

BITBATOBa AMD UmFIREB. 


UZrASOBBTAlNXD QOODB. 

Su Ck>NTBACT . I. Ii. Bi 88 Oalo^ M7 

rUBTBOBN PBB80B. 

glftto— 

8u Mabombdan Law. 

LZu&86 Gala 481 

TTNOBBTAIBTY. 

See Will L Ii. B. 81 Bom. 688 


.UBOHABTITY. 

See Bbfamation— Imfutatiov on a 
Wife L L. B. 2» Bom. 151 

See Hindu Law— Adoftton— Wuo may 
OR IL4Y not adopt . 61 B. Ii. B. 868 
L L. B. 6 Mad. 868 
• L Li B. 9 Bom. 94 

See Hindu Law— Inheritance. 

LL.B,88 0alo.871 
9 0.W.ir.l008 

Su Hindu Law— 

Inrbritanob— Divestinq or, Ex - 

CLU8ION FROM, AND FORFEITUBB OF 

Inheritance— Uncuastity. 

Su Hindu Law— Maintenance— Bight 
TO Maintenance— Widow. 

18 B. Ii. B. 888 
L.B,LA.8up.Yol.808 
LIiiB.lBom.669 
* I.L.a7Bom.84 

I.Ii.B.8Bom.l08 

LLiBiUAlli 888 
1. L. B. 17 Had. 898 
LLiB.87Bom.4e6 

Su Hindu Law— Maintenance— Right 
TO Maintenance— Wife 1 Mad. 878 
8 Mad. 887 
8 Mad. 144 
LL.B.18Mad.6 


Su Hindu Law— Stridhan- Effect of 
UNGHAST iry L L. B. 1 AIL 46 

Su Hindu Law— Widow — Pisquali- 

FICATIONE— UNGHASTITY. 

dee Partition— Bight to Partition— 
Widow . I. L. B. 84 Mad. 441 

dee Slander L L. B* 88 Oalo. 468 
9 0.W.ir.847 


1DM0ONB01OMABLB BABaAQT. 

dee OoNTBACT Act (IX of 1872), b. 1& 

L Xfc Bii 88 Bom. 87 1 808 
Lla&81AlL88e 


UNOOMSOIOMABLH BABaAIM-eoEld. 

dee PlSQUALIflED PROFRIBIOB. 

100.W.M.849 

dee Intebest— Miscellaneous Gases— 
Bond . . L L. B. 85 AIL 884 

dee Will— Construction. 

50.W.M.789 

L Unduo Infliienoa— 

Circunulanue under uhith reliel may be granted 
by the Court, A person of the age of some 
twenty-eight years, the son of a wealthy father, 
but of mfligato babite and greatly in need of 
mon(^, his father having refused to supply him, 
executed a bond to secure a sum of BfiOO, with 
interest, which amounted to R37-8-0 per cent, 
per annum, with six-monthly rests. The bond 
further contained a stipulation that the borrower 
should not be empowered to repay the money 
within three years. And if he did pay within three 
years, he should nevorthclcsB be obliged to pay 
throe years* interest at the rate mentioned. Held, 
that> although it eould not be said that the execu- 
tion of this oond was procured by moans of undue 
influence or that the rate of interest was iMfutl, 
nevertholeas the bmain was an unconscionable 
bargain against which the Court might properly 
give relief. The High Court affirmed the decree 
of the lower Appellate Court which gave the plaint- 
iff the principal sum with simple interost at the 
rate of 24 per centum per annum. Madho Singh v. 
Kaaki Bam, I, L, B. 9 AIL 228 ; Kirpa Bam v. 
Sami-ud^in Ahmad Khan, /. L, B, 25 AIL 284; 
Kamini Sundari Chaodhrani v. Kali Proeunno 
Qhoee, I, L. K 12 Calc. 225 ; Kunwar Bam Lai 
r. m Kanth, L. R 20 /. A. 112; and Bajah Mth 
hham Singh v. Bjdh Bup Singh, L, B. 20 /. A. 
127, refcRed to. Baijubuan Das v. Madan Lal 
(1907) LL.B.88 AU.808 

a, Uneoneciondble 

bargain — Partiea not on an equal footing-- 
Defendant not aware of the nature of (he iranaaetion 
^Undueinfiuenee— Contract voidable. Toiendiar a 
contract voidable on the ground of undue influence 
there must be evidence m undue influence as re- 
quired by a 10 of the Contract Act. A hi^ rate 
il interest, which would induce a Court of Hquity 
to give relief against a bargain as being on that 
account hard a^ unconscionable, is not by itseE 
sufficient evidence of unduo influence. ITiere must 
be additional oiicumstances and when there is 
evidence of such additional oiroumstanoes thqy 
diofild be considered in the li^t of Justice and 
equity. When the partim to me transaction are 
not on an equal footing, when it appeals that the 
borrower waa not aware of the real nature of the 
bazgain, so that he put his signature to a document, 
which in fact impoaed very different terms to 
those appearing on the face of it, when the actual 
mte of interest ia many times higiher than what 
appeaiB on the dooument, which the boROwer whflb 
pr m se d for payment for what appeals due on sneh 
a doenment haa to renew on ftiU more esoiUtant 
terms, all these are additional eironmstanoeB sufll- 
olent to make out a primd faaie eaee of undue in- 
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^NOON80IONAB£S BABaAZN-HvneU. 

fluenoo so BB to throw the onus on the londcra to 
disprove it Ghatring, Mooix^iand ft Go. e. 
WuiTCUuncH (IWT). • I. L. B. 88 Bom. 908 | 

a Bzorbitant rate of interest j 

Uiieanseionttbile irafuaeluma — Caniraet Aci {IX of 

1872)f M- 2^9 19A-^onimet induced by undue | 
influtneo — Money-lender — Undefended auii^ourVe ; 
right to interfere — Reaeonahle rate of interMt, ! 

%e. Under ss. 10 and lOA of the Indian 
Gontiact Act the Court has powiT to interfere 
.and relievo a defendant against what may 
appear to the Court to bo unconscionable transac- 
tions. The circumstances in each case must bo 
looked to in order to decide what would be a reoson- 
.ablo rate of interest to allow. Foma Dorgila v. 
William Gillsspis (1907) 

I. If. B. 81 Bom. 848 

4 ^ Yt ud^Loan borrowed by a 

fiereon in urgent need of money -‘Promise |o fay 
a iiwediarrA ddd — Unfair and unconaeionMe 
‘bargains — Undue inAuence — Coercion— ‘Contract Act 
{tX of 2872), a. 18. A (burt of Equity will not 
set aside a contract, mcn^ly because it flows 
from moral, not legal, obligations, unless it was 
jiroved that the defendant was forced, tricked 
•or misled into it by the plaintiff by means of fraud, 
iiwing that word not merely in the restricted sense 
of actual deceit, but in the larger sense of an un- 
consciontious use of power arising out of certain 
cintumstancoB and conditions and showing that 
the defendant, having been victimised by the 
plaintiff’s unfair and improper conduct, was un- 
able to understand what he was doing. Gavesii 
V. VisuKU (1007) L L. B. 89 Bom. 87 

UBCOVBNAITFED 8EBVIOE FAMILY 
FEEBION FUND. 

See Mutual Benefit Society. 

I.li.B.7CaIo.l 

I. L. B. 29 Bom. 461 

entraaoe certificate of— 

See Stamp Act, 1879, s. 3, Hna-s. lA 

L L. B. 19 Gale. 498 

UEDEBOBOUND BIQHTa 

Su Landlobd and Tenant. 

L L. B. 88 Calc. 64 


See Life Estatb. 


18 0.W.B.eil 


See MiNiRAL lliauTS. 

See Mines and Minebau. 

granted by Dlgwar— 

Su SiBViCB Tbnubb. 19 Ot M, 198 

ITEBBB-PBOPBIETOB. 

right of- 
fice OuDH Bnnt Act, a 10& 

18 0.ir.W.1098 


tTBDBB-BAZYAT. 

See Landlord and Tenant. 

18 0.W. N.696 
fire Landlord and Tenaniv— Eject- 
ment— Notice TO QUIT. 

I. L. IL 99 Gala 981 
I. L. B. 84 Gale. 868 
See Undek-tenube. 

deposit by— 

fire Bknoal Tenancy Act, s. 171. 

^ ^ ^ 13G.W.N.97 

ejectment of- 

fice BsNo.iL Tenancy A<t, h. H5 

18 G. W. BT. 918 
^ • . ** Person whose immoveable 

Civil Procedure Code 
(ilci A/F of lS82)t s. 310 A— Sale, inexerutionf 
dcposft to sH aside -^Au undvr-raiynt uioUr the 
jutlgmeni-debtor—lactiM standi. An niidcr-riiiyat 
can apply und^r s. .110A, Civil Frooediin^ Gisle, 
as being a person whoso i in moveable pi'ojM*rty has 
been sold in execiitiun of a decree for nrnvira of 
rent duo in ivspeut of the HU|NTic)r holding. 
Naraiu Mandril v. Smirimlra Mohtm Tagore^ 
/. Ij. R, 32 Calc, 107 ; Parrsh Nath Simfhft v, Nabo 
Qojyil Chatiopadhya. I. L, R, 2 y j , Binodini 
v. Peary Mohan Haidar, 8 C. W. N. .55 ; Kiinia 
Behary v. Samhhu Chawlrn, 8 C. Il\ N, 232. 
followed in principle. Ahvd Mdlah v. Dilian 
MoUah, L L. R 29 Cale. 439, diMHent-od from. 
Chandra Kumar Nath v, Kamini Kumar 
Giiosb(1907) . . . 11C.W.B.748 

9. Heritability — •Uivhr-miytU— 

Bcyal Tenancy Act ( Vlll of ISS3), s. 49, ITio 
hoiw of an iiiiflor-raiyat under an annual holding 
do not acquire an inten^st in his holding by 
inhctrilancc. The only right which they have, 
iiTCH[K‘etivo of eiistoin or Irsml iisagii, is to 
remain in piMsession of the lantl until the end *of 
the agricultural year for the purpo.He of cither 
realising the rent which might aecTiie during that 
year or for the pur|H>se of lending and gaihiTing 
in the cro[is. Arip Mondal v. Jbim Rolan Mondal, 
8 C, W. N. 479, explained. Jamini Sundaiu 
Dasi V. Rajendiu Nath Cjiukkiihutty (190(1) 

11 G. W. N. 619 

UNDEBTAKINQ MOT TO SUE. 

firs Arrest — ( hvii. Aiiiir.st. 

I. L. B. 1 Calc. 78 

See Warrant of Auiibst— r^^BiMiNAL 
Cases . . 9 B. L. R A. Gr. 17 

UNDEB-TENUBE. 

Su Jurisdiction op Civil Court— 
Hbvenob Courts — Orders of Reve- 
nue Courts. 

See Sale for Arrears of Rent- 
Incumbrances. 

fies Sale for Arrears of Rent- 
Portion OF Unorr-tsnuhe, Sale of. 

Su Undbetbaiyat. 
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Din)EB-TBNUBB-*eoiie&l. 

avoldanoe of— 

Sef. Hals fob Arreaiis of Rknt— Im- 

CUMBBASCSS. 

Buitto oanoel— 

See Limitation Act» 1877, Scb. II, Art. 121 
(187], Akt. 110 ) I. L. B. 4 Gala 860 

1.11. B.80 0alo.l67 

IIBDEBWBITEB. 

Set Insubancb— Mabins iNsuKANca 
L L. Bk S Bom. 660 
18 Bom. 88 
3 Bom. A. 0. 1 
Oor.8:B;ydel07 

liabiUtyof— 

See Marins Inmuaance. 

18 0. W.N.486 

XrNDIBCLOSED PBIBOIPAIi. 

See Contract Act (IX of 1872), a 231 

L L. B. 88 Bom. 866 

UNDIVIDED 8 HABE 8 IN LAND. 

See Mauombdan Law— ^ift. 

L. B. 84 1. A. 167 

UNDUE mPLUENOE. 

Su Acquibscbncb. 

IIi.B.17Mad.876 

See Bbkami Transaction. 

LL.B.880ale.773 

Su CHAMriBTY 18B.L,B.609 
Ii.B.lLA.841 

See Contraciv-Altbbation of Con- 
tbactb— Alteration by Coubt (1n- 

* EQUITABLE CONTRACTS). 

L.B.4I.A.101 
I.L.B. 10 Aa 686 
L L. B^ 88 All 884 
I.L.B. 86 Bom.l 86 

See Contract Acrr (IX of 1872), s. 10. 

I. Ii. B. 88 Bom. 87; 808 
I,li.&81 Aa 886 

Su Deed— Cancellation. 

1.1 1 . B.IOAIL 686 

Su Disqualified Frofrietor. 

1.1 1 . B. 88 AII. 670 

Su Fiduciaby Bblationsuip. 

I.L.B.80Mad.l60 

Su Fraud I, Ii. B. 88 Bom. 680 
See Hindu Law— Adovtxon— Who may 

OB MAY NOT ADOPT. 

LIi.B.18VBd.8]A 

Su Landlobd and Tenant. 

180.W,N.167 

Su Mahombdan Law— Endowment. 

LZi.B .88 0alo.884 
L.B.8ai.A.4 


UNDUE INPLUENOE— eoEftL 

Su Mahombdan Law— Gift— Vaudity. 

LIi.B.16Nad.48 

See Onus of Pbooi^Dbgbbes and 
Deeds, Suits to enforce to set asidh 
I. L. B. 18 Calo. 646 
L.B.18I.A.144 
I.L.B.18 A11.688 

Su Onus of Proof— Principal and 
Agent . . I. Ii. B. 86 AIL 868 

Su Pabdanashin Women. 

6 G. W. N. 606 

Su Pi.BA . I. L. B. 88 Bom. 688 

Su Unconscionable Bargain. 

Su Vendor and Pubckasert— Invalid 
Sales Gor. 67 

1B.L.B.A. G.96 
I.L.B.6B01IL468 

Su Will— Execution. 

L Ii. B. 88 Bom. 17 
L. B. 84 L A. 148 

Su Will— Vaudity of Wjix. 

I.L.B.7Mad.616 

L OnUBOfproof— 7AM 

in eonfideniud rdationehip, A third person who* 
■taiids in no confidential relation to a grantor who* 
is under ago is not bound In the first instance to* 
show that undue influence was used in a transac- 
tion. The subject of undue influence considered- 
Uaj Coomar Roy v. Alfuzuddin Ahmed 

8aii.B.410 

2 . — 

Benami tran9aclicna~~’Pardanaiihin ladjf^uit to 
eet aside deeds as having been executed by person- 
of unsound mind—AUeged influence of daughter- 
over her mother — Gift with imaginary consideration - 
inserted in deed. In a suit by a son to sot aside 
certain transactions entered into by his mother, 
a Mahomodan lady, in favour of her daughter, 
the defendant, by which the daughter acquired 
possession of most of her mother’s property, the 
plaint alleged that his mother was, at the time the 
transactions took place, of *' unsound mind and 
entirely under the domination and control ” of her 
dau^tor. Both Courts in India found that the- 
mother was not of' unsound mind; but the first 
Court treated her as a pardanashin lady and as- 
** entirely under the control and domination " of 
the defendant, who had unscrupulously used 
her power over her mother to get her mother’s- 
prop^y into her own hands, and made a decree 
that the transactionB should be avoided on the 
ground of undue influence. The Court of appeal 
reversed the finding with resmet to undue influence 
and dismissed the suit Hsw, that, assuming the 

r tion of undue influence could be setup at nth 
it was not raised in the pleadings exce^ with 
regard to unsoundness of muid, whidi had been 
negatived, nor was any issue raised upon it), no- 
case of undue influence had been establiahed by the 
evidence. The mere relation of daughter to mraer 
in itself suggested nothing in the way of gpeoiaL 
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nrous nmuBBTOB-MiAi, 

inflnenoe or control ; and the evidenoo was insuffi- 
cient to establidi any general case of domination 
on the part of the daughter, any subjection of the 
mother, such as to lead to a presumption against 
any tiaiisaotio& between the two; and with regard 
to the actual tnnsactionfi, there was no evidence 
whatever of undue influence brought to bear upon 
them. Edit also, that in the evidence and cir- 
cumstances of the cane the transactions in dispute 
were absolute gifts, and not henami transactions, 
which might have been sot aside. Ismail MuSAJsn 
Mookibdam V. Havic Boo (lOOO) 

LL. B.88 0alo.778 
8.0. L. B. 88 1. A. 86 
10 O. W. B. 670 

8L Ctmiraa Ad {IX 

of 1872^ as amended by Act VI of 1S99), ss. id, 74. 
Urgent need of money on the part of the borrower 
does not of itwif place the lender in a position to 
** dominate his will '* within the moaning of s. 16 
of the Contract Act (IX of 1872), as amended by 
B. 2 of Act VI of 1800. Dhanipal Das v. Maneshar 
Bakhah Singh, L. R. 33 L A. 118 : 1. L R. 28 AU. 
570, distinguished. Sundab Koer v. Rai Swam 
Kbishem (1006) . L Ii. B. 84 Gala 160 

L. B. 84 1. A. 9 

A ■ ■■ » ■ ■ Coniraei Act {IX 

of 1872), ss. 16, 19A — Unconscionatle bargain 
—Parties not on an equal footing — Defendanl mat 
aware of the naficre of the transaetion^ontraet 
voidahU. To render a contract voidable on the 
ground of undue influence there must be evidence 
of undue influence as required by s. 16 of the Con- 
tract Actu A high rate of interest, which would 
induce a Court of Equity to give i«liof against a 
bargain as being on wat account haid and uncon- 
scionable is nob by itself sufficient evidence of undue 
influence. There must bo additional circumstances 
and when there is evidence of such a^litional cir- 
cumstances they should be considered in the light 
of justice and equity. When the iiartios to the trans- 
action are not on an equal footing, when it appears 
that the borrower was not aware of the real nature 
of the bargain so that he put his signature to a 
document which in fMt imposed very different 
terms to those appearing on the face of it, when 
the actual rate of interest is many times higher 
than what appears on the document, when tho 
borrower when pressed for payment for what ap- 
pears due on such a dooument has to renew on 
still moie exorbitant terms, all these are addi- 
ticmal circumatanooB sufficient to make out a 
fade case of undue influence so as to throw 
m onus on the lenders to disprove it. Chatbieo, 
MooLGHAsm 4 Co. a Wbitchubch (1907) 

LIi.B.8BBoiii.206 

A Pj^omlao to poy o 

barred dobl^UiMfua infhidiee— Urgent need of 
^^itoney—Iaan borrowed by a person in urgent need 

Jt^tsey— Unfair and unconscionable bargains 
-^Pr^—Coerciein—Efaitiy. Tho defendant, a 
wlmn in the Government service, being heavily 
indebted and behur very much harassed by 
Us crediton, aj^S tom plaintiff for a loan 

VOL. V. 


UBDUB nnrLnBNOB--eofild. 

or a mortgage. Tho plaintiff agreed to lend pro- 
vided the defendant executed a khala for the pay- 
ment of R307-4-0 originally duo by the lattera 
father, but which in 18M had been held to bo time- 
barred in a suit brought by the plaintiff and also 
for tho payment of R25, tho costs of that suit. 
Tho defendant, accordingly on tho 16th Soptember 
1896 possoil a khnta for R332-4-0 for tho amount 
duo under which the defendant finally passed a 
promissory note for U600 on the 27th August 
1901. Upon this proniiriwoiy note the present 
suit was brought. 'Dio SiilKirdinato Judge hold 
that tho defendant received from tho plaintiff 
only R28 on the 16th September 1806. of which 
RlO had btmn reiiaid ; and passiHl a deert^o for 
R36 {viz., Hs. 18, the aiiioiiiit of prinei|ial, and 
R18 as interest). On appeal, tho District Judge, 
varied the de(‘rco by allowing plaintiff's claim to 
tho further extent of J13U7-4-0 ; and disallowed 
tho rest of tho claim on the ground that it was 
vitiatcil by undue influence, which tho plaintiff 
exercised over tho defendant On appeal : Hdd, 
that tho plaintiff's claim ought to bo allowtsl In full. 
If, according to law, a promise to pay a debt 
bamal under the Statute of Limitation is valid 
and ia supportcKl on tho principle that in so pro- 
mising tho dobtor is doing what every honest man, 
morally speaking, ought to do and would do, the 
same principle ought equally to apply to a further 
pomisc to pav tho said dc>bt wilh iriWntst, because 
mten^st is only accesHory to tho principal, and is 
paid to the creditor, bccaiise tho latbT has been 
deprived of tho uso of tho money and tho debtor 
has hod tho benefit of it. Under s. 16, cl. 1, of the 
Contract Act (IX of 1872), when two pc^rsons enter 
into a contract, first, there must lx* a siilisisting 
between them some relation of tho kind described 
in tho section, and secondly, the dominating imsi- 
tion arising out of that relaticm must have hoop 
used by tho party holding that position to sceure 
an unfair advantage over the other party. When 
a roan, who is in urgetnt neinl of money on account 
of his poverty and pecuniary difficulticM, asks for 
a loan from another, tliat other is in one sense in a 
position to dominate the will of tho former by 
proposing his own terms and getting tho borrower 
to agroo to them. Tho borrower's nocossity is in 
such cases tho measuro of tho terms agreed to. 
7%at is a feature of ovciy contract of money- 
lending, where tho Ixirrower is a man without 
ci^it and the lender is exposing his money to 
considerable risk. But that is not the vagiio kind 
of relation and domination contem])lafnd by tho 
plain terms of cl. 1 of a 16 of tho ('ontxact Act 
(IX of 1872). There are well-known relations such 
as those of guarrlian and wanl, father and son, 
patient and medical adviscT, solicitor and client, 
trustee and cestui que trust and tho like which 
plainly fall within cl. 1 of the section. Where no 
such speciflo relations exist and tho parties are 
at arm's length, being strangcTS, undue influence 
may be exerM, but its oxistenco must be proved 
by'^idence ; and in such cases, the nature of the 
beneflt, or the age, capacity, or health of the party, 
on whom the undue influence is alleged to have 

18 i 
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XrSJyUE lNFLUBNCT--eoiieU. 

boon oxcrtod, are of great importanoe. In ahortt 
the test 18 , confidence repom by one party and 
betrayed by the other, which moans that there 
most bo an element of fraud or coercion, under 
either of which the acts constituting undue in- 
fluence must range themselves. The expression 
** unfair advantage ’* in cL 1 of a 16 of the Contract 
Act (IX of 1872) is used as meaning an advantage 
obtained 1^ unrighteous meana A Court of 
Equity will not set aside a contract, merely because 
it flows from moral not legal obligations, unless it 
was provofl that the defendant was forced, tricked 
or misled into it by the plaintiff by means of fraud, 
using that word not merely in the restricted sense 
of actual deceit, but in the larger sense of an un- 
conscientious use of power arising out of certain 
circumstances and conditioiis, aiid showing that 
the defendant having been victimised by the 
plaintiff’s unfair and improper conduct was un- 
able to understand what ho was doing. Gavisr ' 
VL TiSHNir (1007) . . L la B. aa Bom. 97 

TXNJTED PROVINGBB OOX7BT OF 
WABD8 ACT (111 OF 1880). 

08. 9, 85, 47. 

8u Nobts-Wbstirn Pbovtncm Lain) 
Rivxnui Act (XIX of 1873), ss. 104 
(g), 203 . 1. la B. 88 AIL 688 

P N rn ai) fboyinobb iand be- 

VBNUB AOT (111 OF 1801). 

Su Civiii PROOBDURI Conn, 1882, s. 265. 

LlaB.88AlL876 

8es Contract Act, s. 60. 

I.L.B.88A1L668 

88. 66 and 88— Gsm— ffenf— Pay- 

meiU recorded in wajib-id^an as mukiari/a, BeU, 

* that certain duos recorded as payable to the sa- 
mindars by a class of residents in the abadi other 
than agiiwtuial tenants, and described in the 
Tillage wajib-ul-ars as ** muhtarifa,** were pay- 
ments to bo made by way of lent^ and no cesses 
such as required the general or special sanction 
of the Looal Gkivemment for their validation. 
AanuL Hai v. Natbu (1904) 

l.L.B.a7Aai88 

* 88. 110, Ul, 298 (k). 

See Partition. L la B, 98 AIL 604 

88. 110, 111 and 988 (k)— Poridiba 

— dfad /or recovery of property in CivU (7ottff— 
JvriadkHon. Frio, that die prohibition contained 
in a 233 (3) of the United Provinces Land Revenue 
Act^ 1001, applies only to suits with rospeet to par- 
titions in whioh the jdaintiff has had an oppor- 
tunity of having his oUections considerod under 
8 . 11 and has not availed himself of it Kbasat 
» Joola( 1906) • Lli.B.98AlL488 

88. 147, 186, m 

Su PnVAL OoDl, 8. 173. 

LlaB.8IAlL608 


UWITBI) FBOVINOBB LAND BBVB. 
NUB AOT (in OF 1801)-amfd. 


88. 147, 997, 998. 


Penal Code {AdXLY 

of lS60)t s. 353--~AUachmenC-^Power of Tc^ldar to 
issne warranls of aUaehment for realization of revenue. 
Held, that a Tahsildar has no power under the 
UniM Provinces Land Revenue Act, 1901, to 
issue a warrant of attachment in order to realize 
arrears of Gkivemment revenue, nor is a warrant 
issued by a Tahsildar validated bv general autho- 
rity to that effect given to him by the CoUoctor 
of the District Emperor v. Radhe Lal (1907) 

LL.&98A1L979. 

88. 188 and 988. 

See Contbaot Act (IX of 1872), s. 69. 

- 8 . 998 (k) 

See N.-W. P. Land Revenue Aot, 1873, 
ss. 132, 241 . L L. B. 81 AIL 41 

8.988(k). 

L Suit for partition 

of Dera and ads— Cml and Beoenve Cburf— 
Jwisdklion. In a suit for partition of a Dera 
standing on agricultural land situate in a moAoI 
In which the plaintiffs had a share : — Bdd, that 
ihough the suit was in name one for partition of a 
bttilfung, it was really a suit for partition also 
of the laiid on which tho building strod, and that 
it was barred by s. 233 (k). Land Revenue Aot. 
Narain Das t^ Bkup Narain (1909) 

I.L.B.81A1L880 


9. 

— Suit 


Mode of partition 

Cowl — MainlainabdUy of. 


of CivU 

In an ap^ication for partition of revenue paying 
property tho defence was that there had been an 
imperfect i>artition in whioh khala No. 28 was loft 
joint and kuraa Nos. 1 and 8 wore given to defend- 
ants and kura No. 2 to plaintiff and certain de- 
fendants. Tho plaintiff was referred to a civil 
suit. He brought a suit for debUration of his right 
to kura No. 2, but did not claim any relief in re- 
spect of khata No. 28. A decree was passed in his 
favour. Thereupon tho Revenue Court ordered 
that any deficiency in the defendant’s Aaie 
should lie made good from khata No. 28. Plaintiff 
brouf^t this suit for a declaration that the defend- 
ant could not got eaty land out of khata No. 28. 
Held, that tiie suit was one relating to partition or 
union of mahals and could not be regarded as a 
suit under s. Ill or 112 of the Revenue Aot 
The dispute rdatod to Ike mode of partition made 
by the Revenue Court and a Civil Court had no 
jurisdiction to entertain it Debx Saran Pande 
«.Raiuas(1909) . . LL.B.81A1L641 


8. Udt^Lawbardar and cooharer^ 

BmnneraUon of kueharder-^Bnlee of ike Boom 
of Beaienne doled 2M FAmary, 1902, Boo. 22 
and23. Held, that, in the absence of any agt^ 

ment between the lambazdar and oo-aharers as to m 
lambardar’s remuneration, the lambardar is entitled 

to 6 per cent under Rule 28 of the Board of Revenue 
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tnrnraD fbovinobs ijabd bbvx. 

irUI ACT (UI OT 1901)--«me». 
B. SSA-eimeU. 

Rnlei^ dated Fobrnaiy 24th, 1002, and ia entitled to 
the braefit of this rule, although in provioua years he 
may have received nothing. Gcnda Kusswar v. 
PiabiLal(1006) . . I. L. R. S8 AU. 688 

UNI T ED FBOVINOE8 MTJNICIFAU- 
TIEB ACT a OF 1900). 

See N.-W. P. and Oudh Murioipalities 
Act. 

b.8. 

United Provineee 
MufudpaliUea Ada. 3 {4)^Definition-~' ‘ Street . * ’ 
Held, that a lan^ which, though at one time pri* 
vote i^perty, had been for upwards of thirty years 
used by the public generally and had been lighted, 
drained and swept by the Municipality, was a 
** street ” within the meaning of s. 3 of the Muni- 
dpalitios Act, 1900, and was not the less a street 
because it happened to be a onl-do-sac. Muni- 
cipal Board OF BUI 4 AND 8 HABRV. DakkhanLal 
41907) . . I.L.B.80Aa70 

88. 82, 87 (3), 

, AppliefiiioH for per* 

miaaion to huSd^Imjdied permiMsion — Power to 
ered neeeaaary aeagMinff. Whore application for 
permission to build has boon made to a Municipal 
Board and the period mentioned in s. 87 ( 3 ) of the 
Munici^litios Act, 1900, has expired, the appli- 
cant is in the same position as if the erection of the 
building specified in his application had been 
formally sanctioned by the Board. A sanction, 
express or implied, to the erection of a specified 
building necessarily eanlcs with it a right to put 
up Ruch ordinary seaiTolding as would bo necessary 
under ordinary ciroumstanccs for the execution 
of the work. Emperor v. Gokul (1907) 

I. Ii. B. 80 All, 787 

UNLAWFUL ASSEMBLY. 

See Absconding Offender. 

L L. B. 89 Calc. 417 

See Crarob — ^Form of Cbaboe— Special 
Cases— Rioting. • 

LL.B.81Galo.887; 966 
^ L L. B. 86 Galo. 680 

8G.W.N.606 
See Charge— Form of Charge— Spectal 
Cases — ^Unlawful Assembly. 

See Cbargi to Jury — Special Cases— 
Rioting I. L. B. 81 Galo. 966 

See Charge to Jury— Special Cases— 
Unlawful Assembly. 

See Penal Code, ss. 141 to 146. 

Su Penal Code, s. 186. 

I.L.B.80Calo. 886 

As Private Deience, Right of. 

I.L.B.86Mad.849 


UNLAWFUL ASSEMBLY— eemftf. 

See Rioting. 

See Security to keep the Peace. 

I. L. B. 86 Galo. 816 

L - ... Penal Gode, s. 141— Fiofinp— 

Ammbly originally lawful. An assembly, lawful 
in its inception, may become unlawful by its actet 
If force is uaoil, the liiglior ofienco of rioting is com- 
mitted. Queen v. Khbmee Sinuii 

lW.IUGr.l9 

2, . Common ohjed. 

In order to convict of the olTcnno of lioing 
members of an unbiwfid nssombly, it must lie 
shown that the accused wen* actuated by a com- 
mon object, and that the acts done by tluMii were 
of such a nature ns to make tlinm guilty under 
s. 141 of tho Penal Code. Queen v. urNonuNiro 
Rai 9 W. R Gr. 19 

In the matter of the petition of Kovlash Chunder 
Bass . . 80 W. B. Gr. 78 

A Penal Gode (Aot ZLV of 

18W)9 sa 141 and 147. A party of tMsrsons, con- 
sisting of some five pcadna and a number of coolies 
siifiioient for tbo work to lie tlonc, went to a spot on 
a river fiowing through tho lands of M for tho pur- 
pose of cither repairing or eroding a biintl across 
it to cause tho water to flow down a channel on the 
lands of their master T. 'Ilio river at Iho time 
was almost dry, and tho party did not go armed 
ready to fight or use force, and they did not during 
tho Bubseqnont oociirronce use force. Having 
arrived at the spot about 10 a.m., they pn»cccdnd 
to work at the bund until iho aflcrnunn. At 
about 4 r.M., a body c»f men, consisting of aliout 
1,200 in all, many of them armed with latliios 
and hcadofl l)y the jirisonors, who wore servants of 
3/, which had been soon collecting logiithcr dur- 
ing iho day, proceeded to tho Ht)Ot>, and alsmt 25 
or 30 of them attacked T'a men, some five of whom 
wore more or loss severely woundod with tho lathios. 
The occiirnmce resulted in the oonviistion of some 
of hVa servants for rioting under s. 147 of the Penal 
CVhIo. M'a people wholly denied any right on tho 
part of T to constmot or repair the bund, and had 
previously denied the existence of mich right, and 
refused permission to 7* to oxemiso it. It was con- 
tended that tho assembly of itf's ])ooplo was not 
an** unlawful assembly,** that the interferenoe 
by T’s people with the channel of tho river justi- 
fied them in coming to stop tho work, and the show 
and UNO of force in compelling them to do so. 
Held, that the prisoners had bf?en rightly convicted. 
It was further contended that M'a people did not 
ossemblo to enforce a right or siippfisrtd right with- 
in the terms of ft. 141 of tho Penal (kwlc, lint to 
defend a right, and that such action <lid not make 
tho assembly an unlawful one. //cW, that they 
were members of an assembly tho oommon object 
of which was by show of criminal force, and by 
criminal force, if necessary, onforco the right 
to keep tho river channel clear by preventing the 
construction of tho bund and by demolishing it so 
far as it was coustructod, and that tho case came 

18i2 
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UBrLAWVUIi ABBBKBIiY— eoiHel. 
williin B. 141, pan. (4). Queen r. MiUo Singh, 
SW. M, Cr. 41 ; Shuniur Singh y. Bwrmah MMo, 
2S W. B, Cr- 25 ; and Birjoo Singh ▼. KhiA LaU, 
12 If. It. Cr, 48, lefemd to and commented on. 
Ganovbi Lal Das t. Qusin-Empri88. 

LL.B.ieOalo.S06 


4. Penal Oode, SB. 141 and 1B4— 

Owner o/ land on which unlawffd aenwhly is hdd^ 
Commm objeei, Hdd, that the owner or ooonpier 
of land on which an unlawful aaaembly ii held can- 
not be oonvioted under a. 164 of the Penal Code, 
nnlecB there ii a finding that the riot was premedi- 
tated. Where two opposite factions commit a 
riot^ it is irregular to treat both parties as consti- 
tute one unlawful assembly and to try thorn 
togeiSer, inasmuch as they do not have “one 
common object ’* within the meaning of s. 141 of 
the Penal Code. Quebn v. Surboof Chunder 
Paul 12W.R.OP.75 


B. ■ - Affray and «a- 

iawful aesembly. There is no ground for the dis- 
tinction between an unlawful assembly as a pre- 
meditated act and an affray as a sudden one; 
for according to b. 141 of the Penal Code, an assem- 
bly whidi was not unlawful when it assembled 
may subBequently become an unlawful assembly. 
In ihe nuOkrol Ae petiHonof Loxenatk Kab 

18 W. B. Cr. 2 


0. Mainknanee of 

rigMa-^Iniention of parties. No change of mem- 
bers of an unlawful assembly under s. 141, Penal 
Code, can be sustained, where the intention of the 
partim was not to enforce a right or supposed 
rUt, but to maintain undisturbed the actual 
BUDsistiQg enjoyment of a rfi^t which was at that 
time bei^ eieroised. Shuitker Sinoh v. Burmah 
Mahto • • • • 28W.B.Or.25 

7. Pereon joinings 

and eiaying to prevent miachiet to property. It 
cannot be said that a person intentionally joins an 
unlawful assembly or continues in it when it ap- 
pears from the evidence that he went to the pla^ 
where the memberB of the unlawful assembly were 
gathered, to prevent mischief being done to his 
own property which he had a right to protect 
Bnuoo Singh v. Khub Lall . 19 W. B. Or. M 

2, Jtaiyate tarry* 

ing away crape. Where the defendants, raiyats of a 
pc^on of a camindari sold in execution of a decree 
of the Civil Court, rea^ and carried away their 
cropB despite the purchaser’s people, and refused 
to ulow the purchaser’s pec^le to seal and mark 
grain which had been reaped and the rayiats 
were assembled in sudi numbers and bo aimed that 
nothing could be done against them BeM, the 
High Court, that the acts of the defendants did not 
amount to an offence under a 141 of the l^nal 
Code. Anonymous . 41Ud.Ap.86 


9. — InierrwpHng pro- 

eeeeion ae a nuieanee. Held, that the act of the 
defondsnts in assembliim and taeoi)^ intermptliig 
n pKOOsssioii was forbiddra by oL 4 of a 141 


UNLAWFUL ABBSMBLY-Hsonld. 

Pbnal Code, although the defendants acted upon 
the ground that the procession was a nuisance or 
annoyance to them or their community. Anony- 
mous 6 Mod. Ap, 8 

10. Penal Oodo, SB. 141, 148- 

Aeeertion of right. One of two village factions 
objected to the otiier passing in procession over 
a vacant piece of ground in the main street of the 
village. An injunction prohibiting the procession 
was obtained in the Court of the District Munsif 
on 24th March. On 11th May a procession was 
formed and apiiroachod the ground in question. 
Forty-six members of the first-named faction were 
assembled there to prevent the procession by force ; 
the police ordered them to disperse : this order 
having been neglected, the police prevailed on the 
other faction to abandon the procession. Hdd, 
that the persons who did not wpersc on being 
ordered to do so were guilty of the offence of being 
members of an unlawful assembly. QdEXN-Eii- 
fbess V. Tirakadu 1. Ii. B. 14 Mad. 126 

IL Penal Code, b. 148— Dispute 

ae to poeeeeeion of Innd^Aeeemhly going with 
armed men to eow land. On the trial of certain 
persons charged with being members of an unlaw- 
ful assembly it was proved that there was a dispute 
of long standing between the accused and certain 
other parties regarding the possession of certain 
land; that neither of the parties was in un- 
disturbed possession of the land ; that the accused 
went to sow the land with indigo, accompanied 
by a body of men armed with lathies ; that they 
were prepared to use force, if necessary ; and that 
the lathials kept off the opposite party by bran- 
dishing their weapons while the land was sowed. 
Held, that the accused were rightly convicted of 
being members of an unlawful assembly, under 
S.143 of the Penal Code. Shunker Singh v. Burmah 
Mahto, 25 W. B. Cr. 25, distinguished. In (he 
nioMer of Peary Mokun Siboab. Peart Mohun 
S ntOAB V. Empress ll. I* B. 9 Oolo. 088 

B.O. in fie matter of Peary Mohan Siboab. 

180.L.B.8a 

12. Penal Gode, bb. 148 and 868 

^Ueing criminal force to public eervante in execution 
of duty-^Beeistance to eearch-warrant. Where the 
officer in chaige of a police station required the 
officer in ohoige of another police station to cause a 
search to be imtde in a house within the limits of its 
station, and such officer, on being required, ^ 
puted two officers subordinate to him to make tw 
search without delivering to them the order is 
writing required by a 379 of Act X of 1212, it wss 
keU mat the persons resisting the sesndi attempted 
could not be lawfully convicted under as. 863 and 
143 of the Ptonal Code. Queen v. Nai^ 

7N. W.BOF 

la Penal Code, a. 147-Hfolfty^ 

Abating nuieanee. A, Joint owner of a psioel of 
land, erected on it an edifice without the boosw 
of B, anoGier Joint owner. A dispute siob»im|» 
the MagMcate on inqidiy ordered, under & 688 M 
the Grimlnal Pkooedure Oodsb 187% A to be pot 
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ID MMemioii of the part of the land on which the 
edinoo had been erected. B eubBcquently brought 
a suit in the Civil Court to establish his title to 
joint possession of the whole parcel and for a 
declaration that A was not entitled to erect anv 
edifice thereon ; and he further prayed that such 
edifice idiottld bo removed. B obtained a decree, 
whereupon his servants wont on the land and pulled 
it down. Thev were charged before the Deputy 
Magistrate with having committed misdiief, and 
on this convicted and fined. On the 8th October, 
the accused, who were the servants of E, found the 
men in the employ of A were putting up this erection 
a nawbat-khana, again, and accoMinuly protested 
against its erection, pulled down the fiamboos, 
thrust aside the servants of A^ throwing to the 
ground one man who was clinging to the fiimboos. 
On the 0th October 1807 these servants were 
•chaigcd before the Magistrate with rioting, and 
convicted under s. 147, Penal Code, //cfd, per 
Jacksox, J., that, as the accused were not on the 
land in question as members of an unlawful assem- 
bly, nor for any unlawful purpose, the conviction, 
as well as the procedure, was illegal. Heldt per 
CuNNiKOHAM, «/., that the occused were merely 
exercising the remedy of abating a private nuisance 
and were exercising a legal right of self-defence. 
Empress v. Rajcoomar Simou 

L L. B, 8 Oalo. 678 

8 . 0 . In Ike fnaiier of iht peiiiion of Rajcoomar 
8inoh 8 O. li. B. 62 

U. Penal God% e. 147 and e. 

106, oL 4 — Mischief — Righi vf defence of pro- 
^erty—Peml Code, a. JOS, d. 4. Where land in 
the possession of A encroached on by the servants 
■of B, who committed mischief on the land, and 
the servants of A assembled and resisted the 
encroachments, the Hi(^ Court declined to inter- 
fere with the Magistrate’s order convicting the 
servants of ^ of unlawful assembly, and there was 
•error in law in the order of the Magistrate, who 
found as a fact that the right of defence of private 
property had ceased under cl. 4, a 106^ of the Penal 
Code. Queer v. Raj Kisto Doss 

18W.B.Or.48. 

U. Penal CodOp IdG^Gommon 

•rtjed. R 149 of the Fbnal Code creates no offence, 
but was intended to make it clear that an accused 
person whose case falls within its terms cannot put 
forwaid the defence that ho did not with his own 
hand commit the offence committed in prosecu- 
tion of the common object of t^ unlawful assembly, 
■w Bach as the members of the assembly know to be 
likely to be committed in prosecution of that 
-object Queeh-Empbiss v. Bisheshab 

I.L.B.9AlLe46 

IB — Eneoufoging 

^Memberf of anlam/iil aaaemUy, Where persons 
jefin an nnlawfnl assembly for the puipose of com- 
lotting an assault bdAi iustead, of preventing 
those armed from using their weapons enoonrage 
them to do so^ thqy were in the same position as 


UNLAWFUL ABBBMBLT-eonki. 

thoao members of the unlawful assembly who 
struck the blowa Queer v. Dusrruth Rot 

7 W. B. Or. 6B 

17. Rid in which 

man wia killed — Culpable hofnicide. In a case of 
riot in which a man was killcil, the whole of the 
members of the unlawful asst^mbly, as well the 
victorious as the worsted, were held equally guilty 
of cul|iablo honiicido not amounting to miinlcr. 
Queen v. Mana 8inoh . 7 W. B. Or. 108 

18. . — .. . . CoiMfrucitoa 

murder under a, 34, Penal Code^Efeei an dhera 
dtarged under a. 149. Per Field, J.— Whero a 
prisoner is constructively guilty of nuinlcr under 
s. 34 of the Penal Oxle, it is doubtful if ho can be 
said to have committ-cd the offence of inunler 
within the meaning of a 140, so as to make othew 
prisoners, by a double* construction, guilty of mur- 
der. In the matter of the. petition of "Jhubboo 
Mahton. Empress v. Jiiurboo Maiiton 

I.L.B.8Calo.780 
8.O. Jiiurboo Mauton v. Empress 

18 O. Lb B. 888 

19. — — - . Common objeeL 

Where a person was killed by a member of 
an unlawful assembly, in iirosecution of the com- 
mon object of that asHombly, the common object 
being the abduction of that persoirs mother:— 
Held, that all those who wore members of the 
assembly at the time such person was killcil were 
guilty of the offence of killing her. In the tnaifer 
of Golam Artin . 4 B. B. Ap. 47 

8.G. Queen v. Golam Abfin. 

18W.B.Cr.88 

80. - Penal Code, BS. 149 and 800, 

except. 8 — Common dtjeet — Murder, One mem- 
ber of an unlawful assembly, whoso common object 
was to eject certain peisuns from a piece of land, 
the title to which was disputed, fired at and killed 
one of such persons. Udd by Coucii, O.J., and 
Jackson, Phbar and Pontifex, JJ. (Ainslie, 
J., dissenting), that the act being sudden and 
unpremeditated, the other members of the as- 
sembly were not guilty of the offence of murder 
under s. 149 of the Penal Code, but of rioting with 
a deadly weapon under a. 148 Queen v. Sabbd 
Au llB.LbB.F.B.847: 80W.B.Or.ff 

81. Common object 

— Murder, A large body of men belonging to 
one faction waylaid another bodv of men belong- 
ing to a second faction, and a fight onsiiiHl, In the 
course of which a member of the first-menlJonod 
faction was woundiMl, and retired to the side of the 
road, taking no further active part in the affray. 
After his retirement, a membiT of the second 
faction was killed. Hdd (by Norman, J., whoso 
opinion prevailed), that the wounded man had 
ceased to be a member of the unlawful assembly 
when he retired wounded, and that ho could not, 
under s. 149 of the Penal Code, be mode liable for 
snbseqnent murder. Hdd (1^ Jackson, J,) that^ 
he remained a member of the nnfawful assembly * 
(^XBE R Kaeil Gaibe . 8 B. L. & A. Or. I 
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UNLAWFUL ABSBMBLT-^onfd. 

2 S, Piroseeutum of 

eommm o5/ed. If a body of men armed with 
latbicf and under the leader^p cd one who to the 
knowledge of the rest is armed with a gun, aa- 
aembled for the purpose of forcibly oanying off 
another man’s property, and if in effecting that 
purpose anv one of the party, taking the gun, 
shoots and kills a person who is making a lawful re- 
Butonce, the whole party may properly be convicted 
of murder under a 140 of the Penal Code. Gueen 
T. BaM Alu It B. L. B. 347 : 20 W. B. Cr. d, 
cited. Hari Sikgh v. Empress 8 C. L. B. 49 

28, Ada taking 

afUf untawful amvMy ia over. Where, after 
the object of an unlawful assembly had been 
accomplished and the opposite party driven away, 
one of the members entered into an altercation 
with another and wounded him with a fish-spear. 
It was hM that the act was not one done with a 
view (o accomplish the common object of the as- 
sembly, or one which the rest knew would be like- 
ly to be committed in the prosecution of that 
object Queer v. Binod 84 W. B. Or. 66 

84. Penal Code, as. 161 and 188 

— Assembly of five or more persons^Lawfvl com- 
mand. Where the object of only three ■ persons 
was to draw a crowd and their action was such as 
waa calculated to and did draw a crowd of fifty 
or siEtv persons likely to cause a disturbance of 
the public peace * — add, that the gathering con- 
stituted an assembly of five or more persons with- 
in the meaning of a 161 of the Penal Code (Act 
•XLV of 1860), and that a refusal to disperse after 
being lawfully oommotidcd to disperse rendered 
every member of the gathering liable to conviction 
under the said section. An order given by an 
officer superior in rank to an o£9cer in charge of 
police stations commanding an assembly of five or 

* more persons likdy to cause a disturbance of the 
pnUio peace to duperse is a lawful order within 
the meaning of a 4W of the Code of Criminal Pro- 
cedure (Act X of 1872). Emfbsb v. Tuoxib 

LL.B.7Boin.48 

8A Penal Code (Act ZLV of 

1860), Ba 808, OOA-Gbod faitbr-Ordw of 
superior offur^Firing on an unlawful assembly. 
A caused crops to be sown on land, as to the eiqoy- 
ment of which there was a dispute between her 
and B. Pnmons having proceeded to reap the 
ciopB on behalf of B, the servants of A went 
to the |daoe with the station-house ofltor and 
some oonstablos who were armed. The station- 
house officer ordered the reapers to leave off reaping 
and to disperse ; but they did not do so ; he then 
told one of the constables to fira end he fired into 
the air. Some of the naners remained and as- 
sumed a defiant attituda Ine station-house officer, 
udthout attempting to make any arrests and with- 
out warning the reapers that, if th^ did not desist 
from reaping, they would be fired at, gave orders to 

• shoot, and one of the constables firra and mortally 
wounM one of the leapera It was found that 
neither the station-house officer nor the last-men- 


unlawful ABBBMBLY-eomd. 

tioned constable believed that it was necessary 
for the public security to disperse the reapers 
firing on theuL ffeld, that the station-houK 
officer and the constable were not acting in good 
faith, and that the order to shoot was ffiegai and 
did not justify the constable, and that both he and 
the station-house officer were guilty of murdiw. 
Queen-Empress v. Subba Naik 

LL.a81Mad.849 

86, Penal Code, aa 147, 148, 

149 and 804— Etbftng armed with a deadly 
meapon^Oommon obfeet of unlawful assembly. 
SiaiemenI of, in charge— Error m charge misleading 
accused— Criminal Procedure Code, 1882, s, 223^ 
Before a conviction can properly bo mafatfr inml 
for the offence of rioting, it is necessaTy that there 
should bo a dear finding as to the common object 
of the unlawful assembly, and also that the common 
object so found diould have been stated in the 
charge in order that tho accused person mi|^t 
have an opportunity of mooting it. Where a 
Sessioiis Judge in his charge to the jury referred to- 
two possible common objeots of an unlawful assem- 
bly, one of which only had been set out in tho 
charge dicet Fskf, that, inasmuch as it was 
impossible to say whidi of Iho two common objects 
had been accepted by the jury, and it mif^it well 
have been that thev had accepted tho one whidi had 
not been chaigod, and whieh consequently the 
accused had not had an opportuniW of meeting, 
the oonviotion’must be set asido. If one member 
of an nnlawfal assembly is armed with a deadly 
weapon, the other members cannot on that account 
be diar^ under a 148 of the Fbnal Code. It is -*' 
onlv tfi) actual person who can be ohaiged 
under that section. Sabir v. Queen-Empress 

LL.B.99 0alo.876 

87. Penal Oode, a 149— ^ommoa 

cbjeci— Murder— ProsecuHon of common objecl,. 
Ndther of the oases of Qtceeii v. Sabed AU, 11 B. L. 
B. F. B. 347: 20 W. B. Cr. 6, and Hari Singh 
V. Empress, 3 0. L. B. 49, lays down any hard-and- 
fast nilo as to the oiroumatances under which 
one member of an unlawful assembly can be deemed 
guilty of an offence committed by another under 
uie provisions of a 149ofthePonalGode, and ever? 
ease must be decided on its own merita In deal- 
ing with sneh cases, while, on the one hand, it is 
necessary for the protection of the accused that he 
diould not, merely by reason of his association with 
others as membm of an unlawful assembly, be 
hdd criminally liable for offences oommittod tv his- 
ossoeiates which he himadf neither intended nor 
knew to be likelv to be committed. On the othtf 
hand, it is equaUy necessary for the motoctibn ec 
the peace that members of an nnlawinl assembly 
diould not lightly be let off from suffering the pen^ 
ties for offences for which, thoud conenitted of 
others^ the law has made thm pumshaUe by reMR 
of their association with the aotnal offender wifr 
one common ol^ect Those two oases respeotifw 
emphadie the neoesdty of keeping these cpnd- 
derations in view. Members of an wdawfiil as- 
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UlTLAWTUL ABSBHBLY-Hxmftf. | 

■emUy may have a oommunity of object only up \ 
to a certain pointy beyond which they may di£h;r ! 
in their objects, and the knowledge potwcHsed by j 
each member of what is likely to be committed i 
in prosecution of their common object will vary, ' 
not only according to the information at his com- 
mand, but also according to the extent to which | 
he shares the community of object, and as a conse- 
quence of this the effect of s. 140 may be different 
on different members of the same unlawful assem- 
bly. Jauiuvddin v . Queen-Emfrkss 

I.li.B.22Calo.806 

28. Common object disbelieved 

—Penal Code {Ad XIV of mO), m. 379, 141, 147-^ 
Common objeei charged, when die- 
heUeved, finding by AppeUaie Court of a different, if 
proper. If the common object fails and the substan- 
tive charge is disbelieved, the accused should bo 
acquitted. It is not proper for an Appellate Court, 
while disbelieving the alleged common object of an 
unlawful assembly, to find out a different common 
object regarding which tho accused were never 
called upon to plead nor tried, and to affirm tho 
conviction. Bauimuddi v. Asoarali (1000) 

6G.W.N.81 


29 , Proof of unlawful assem- 

bly — Hiring and harbouring pereone hired for an 
unlawful assembly, ingredients of offences of 
^Penal Code {Ad XLV of 1830), ss. 141, 150 
and 157> S. 60 of the Penal Code refers to a 
particular unlawful assembly. Where, therefore, 
it is found that any person has hired or engaged 
any other person to join or become a member of a 
particular unlawful assembly, he is liable for any 
offence committed by any member of that unlaw- 
ful assembly, in the same way as if ho had been 
a member of such unlawful assembly or himself 
hod committed such offence. S. 167 of the Penal 
Code is of wider application, it provides for an 
oeourrenco that may happen, and makes the har- 
bouring, receiving or an assembling of persons who 
are likdy to be engaged in any unlawful assembly 
an offence. There, again, the law contemplates 
the imminence of an unlawful assembly, and the 
proof of facts which in law would go to constitute 
an unlawful assembly, lliereforo, where a Magis- 
tiato only found that what tho accused had bwn 
doing is eolleoting and harbouring men for the 
purpose of committing a riot should he find it his 
interest to do ao,” and there was no finding that 
there had been nag unlawful assembly, composed 
of persons said to nave been hired by tho aeousod 
and in the course of Which some offence had been 
committed for which tho accused Would have boon 


responsible equally with those who were members 
of that unlawful assembly, or that an unlawful 
ass e mbly made up of the elements provided for by 
s. 141 of the Fnnal Code was in the contemplation 
of the accused. HM, that the accused could not be 
convicted of having committ^ offences under ss. 
160 and 167 of the Fbnal Code. Ram Logman 
Babcab ff. Qubbn-Emvbbsb (1901) ^ 

LL.&29 0alaS14 
M6C.W.N.148 


UNLAWFUL ABBEISBLY— sonkf. 


BO. — .... _ Penal Code, 

143— Possession of land, question of— Onus of 
proof-^Prosccuiion, duty of, to prove ftids— Pre- 
sumption. Where sciniu persons w'oro accused 
and rhsrgerl with having eoino upon a piece of 
land with a largo number of pi*oplo and ooininittod 
mischief in nwpeot of some indigo crops said to 
have been raised upon it by the complainant’s 
tenants, and tho aceusiHl ])lcudod that they hold 
the land from sumo time Udoro, and in proof put 
in a road-eoRS rotiini, filed by tho coinplainant, 
showing that tho orciiwmI were, iit the date 
when the ndurii was filed, In pcNwesHinii of a larger 
plot of land, of which they claimed the land in 
dispute to bo a part : — Heiti, that the pnwumpiion 
as to tho ix>HSosBion of tho distiuted land was in 
favour of the accused and that it was for the 


prosecution to prove that the aceusiMl gave up 
possession of tho land of which they had hold 
previous possession, or that they had held somo 
other lands in tho same village which were men- 
tioned ^ in tho n>ad-oesB ndiirn, lieforo any 
Conviction could bo had of tho ai^eiisiMl. Biku 
Koeb V. Mahshman (1001) . 6 O. W. N. 80B 


BL ^ Lawful assembly becom- 

ing unlawful— M/rm Penal Code {.4d XLV 
of 1800), ss. 141, 140 — Rioting— Common object — 
A lawful assembly may turn unlawful all 
on a sudden, and without previous concert 
among its members. Among tho mem hem of a 
religious procession, thosu who may Im aotually 
found resorting to forcu and violeiic;e with the com- 
mon object of overaw ing a imiHco officer in t he law- 
ful discharge of his duties would eonstituto Ihern- 
Bolvca an unlawful assombly. UAniin Stvoii v. 
Kino-Bmfebub (1002) 0 C. W. N. Wt 


92. Defence by accused per- 

sons of property in their poBBeBslon, 

Paddy belonging to a society, hi u'liich tho firq^ 
acousra belonged, was stonnl in a granary in a 
street. It was found as a fact that Mils paddy had 
been in tho possession of tho first accused for somo 
time prior to 6th November 1800, and was in his 
possession on that date, (’omplainant, on 6th 
November 1800, attempted, as treaHiiror of tho 
society, forcibly to take possession of tho paddy, 
with his servants, whereu|M)n all tho aecusorl re- 
sist^ him, and maintained tho possoHslon of tho 
fint aouused, some blows being struck. On a 
charge being preferred against tho accused for riot- 
ing : Held, that no offcnco had lamn committed. 
King-Emfbeob V. Ayya Annasamy Aivar (1001) 
L L. B. 26 Mad 624 


89, PoBBeaslon of deadly 

wsapons, if nBcesaary to render BOoh 
member of unlawful osBembly liable for 
offence under e. 144. Penal Code, ss. 114, 144, 
When one person instigates another to join an 
unlawful assembly armed with a deadly weapon, 
and afterwards joins tho unlawful assembly him- 
self, he may be puniriiable under a 144, Indiaa 
Penal Code, read with a 114, even though he 
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wu not himBolf annod with a deadly weapon. 
SniHAU Shomi Lal Khak (1000) 

6 0 .W.ir.B 60 

84. Xwldenoe of oommon 

objeot Two persons were chamd with being 
members of an unlawful assembly armed with 
deadly weapons for the purpose of committing 
daoolty. The facts proved were that a crowd 
of about 100 persons, including the accused, had 
assembled together, armed with bill-hooks and 
Bticln ; and that the crowd had dispersed at once 
on sodng the police. On these facts the Magis- 
trate assumed that the intention of the membras 
of tiie crowd was to use oriminal foree^/ind, having 
regard to the weapons with which they were armed, 
he convicted the accused under s. 144 of the Indian 
Penal Code. that the prosecution had failed 

to show that tiie oommon object of the crowd was 
such as Would constitute it an unlawful assembly, 
as defined by s. 141 of the Indian Penal Code, and 
that the accused were entitled to be acquitted. 
Quesk-Emfriss V. Pebumutru Tivam (1000) 
I.li.B.84Mad.l84 


BBl — — — /ndiofi P ff f t ftl 

Code (Aid XLV of 1860), ss. 148, 149, 824r^ 
BUding, amud with deadly weapoii— O^snee com- 
mitted tn pmeeuiion of oommon obfeel. The prin- 
cipal aoonsod, who was unarmed, appeared with a 
large number of followoiB before the house of one 
Jubbar and ordered three of them, who also 
were not aimed, to enter his house and bring him 
out In the scufile which ensued after they had 
entered the house, a wound was infiicted on another 


person, Wahid Ali, by one of them, with a dao 
picked up in the hut Ihe person who infiicted 
t^ wound was not placed on his trial Of the 
oti^ who were placed on their trial, the petitioners 
were convicted by the Joint Magistrate under 
I 148 and s. 324, read with a 149 of the Indian 
Penal Code. HeU, that the conviction under a 
148, Indian Fbnal Code, was wrong, as each 
person charged under that section must himself 
oe shown to have been armed. Bobir v. Queea- 
Fmpress, /. L. R 22 Cole. 276, followed. ffeU, 
ftartiier, that the wound infiicted on Wahid Ali 
could not be regarded as the natural result of 
the common entermte in which the accused 
were engsoed, so that the conviction under a 


824, read with a 149, was also wrong, Habiedba 
Gkaitoba SiJtXAB a Empbrob (1903) 

7 0.W.N.61B 


86L Dlapute amongst Joint 

ow n ori P enal Cede, a 148-^Utilawfvl oemMy 
istth armsd men— Force nof aehudly uaed—Seoienu 
•--Criniiiud Pneedwe Code {Act V of 1898), a 106 
ayainH one foiai omer^Proeeeding 
apsAief the other oomer weder a 107, desirobla 
mere two parties wen entitled to Joint posseasion 
of a proper^ but one par^ havi^ been out of 
possession, their servants (the petitioners) with 
30 or 40 other persons went armed with kthies 
to take teoible posasesloB of the proper^ and 
in getting possession without having 


UNLAWFUL ABBBMBLY-reneKI. 

had to use any force : —Held, that the petitioners 
were ri^tly convicted of an offence under a 148i 
Indian ^nal Code, but as the nmeters of the petl 
tioners had a right to posaession and as what the 
petitioners did, though not warranted by law, 
did not actually lead to a broach of the peace, the 
sentence ought not to be too severe. Hist an 
order under a 106, Criminal Procedure Code, 
directing the petitioners to execute bonds to hsep 
the peare for one year was, in the circumatanoes, 
JuBtifiable but as that order would have the practical 
effect of preventing the petitioners and their 
masteiB from taking possession of the property, it 
was desirable that the other side should also be 
bound down in a proceeding under a 107, Criminal 
Procedure Code. Bbpib Bihabi Gvha v, Pbanaxul 
Majumdab (1906) 110.W.N.176 


UNLAWFUL OONFULBZON. 

See COMPOUKDIKO OriBNCX. 

LL.B.8lCalo.l08 


Unlawful oompulaoiy labour— 

Criminal /ofte--Bbireiy— Wronp/ttl eon/Easmeiit— 
Pewd Code {Acl XLV of 1860), ee. 344, 362, 374. 
The accused induced the complainants, who, he 
alleged, were indebted to him in various sums of 
money, to consent to live on his premises and to 
work off their dobta The complainants were to, 
and did in fact, receive no pay, but were fed by the 
accused as his servanta He insisted on their 


working fer him, and punished them hy beating 
them if they did not do so. The comphuuants in • 
addition alleged that they were prevented leaving 
the aceused premises, and that thev were locked up 
at night: (Sn these allegations the accused were 
convicted l^ the first Court of offences under sa 
344, 370, and 874 of the Penal Coda On appeal 
the convictions under the two former sections were 
quashed, the evidence as to detention being ^s- 
believed, but that under a 374 was upheld on the 
ground that by magnifying the complainant's debts 
to him and never settling &eir accounts the accused 
had unfawfully compelled them to go on working 
for him against thiur willa On a rule to diow 
cause why the conviction should not bo quariiod »— 
Hdd (by Pbibibam, C.J., and Bbvxblxt, J.), 
that the conviction was erroneous and must be 


set aside. Pbtbxbax, O.J.— A person who in- 
sists that another, who has consentra to serve Mm, 
shall perform his work, does not unlawfully com- 
pel such person to labcmr against Ms will within 
the meaning of a 874 of the Fbnal Code, becanas 
it is a thing which such person has agreed to do ; 
but if ho assaults such person for not working to 
his satisfaction, he commits an offence punishable 
under s. 352. Hdd, by Norris, J.— That upon the 
fkots of the oaso the oomplainrats never gave their 
full and free consent to work and labow for the 
aocused, and tiie aoonaed therefore did unlawful^ 
compel them to labour against their will, and that 
the conviction under a 374 was rfi^t M t n a w 
Mobav BmwAV a Qumnr-EiiPBiso^^ _ . __ 

LZs&180a]o.B71 
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WhUWVUlM OONBIDBBiLTIOV. 

See CiyiLFBOciDUBiCoDi; 188^ ■. 267A 
LL.&81Bom.65SI 


UNZJQUmATBD DAMAGEa 

See IvsoLViKOY Act, a. 40. 

18B.L.&AP.2 

See iNTBfiiST— MiscELLAVEona Cases — 
Unuquidatbd DAMAOaa. 

7 Bom. A. 0. 88 
8 Bom. 7 

See Sbt-otf— General cases. 

17,W.B.118 
8 Had. 886 
8 Agra 48; 87 
88W.B.1 
L li. B, 4 Bom. 407 
1. 14. R 11 Oalo. 667 
Lli.B.7 A11.884 

BNBTATUBAL OEFBNGB. 

.. Penal Oode, a. 311-^hnrge^Pariu 

eulare ae to time, pUiee and pereon-^riminal Pro- 
cedure Code, 1882, e. 222. Held, that, where a iterson 
was tried for an unnatural offence and convicted 
on a charge which did not allege the time when, 
place where, or point to any known or unknown 
person with whom, the offence was committed, 
•and without any proof of these particulars, the 
facts proved against him only being that he habit- 
ually wore woman’s clothes and exhibited phy- 
sical signs of having committed the offence, that 
the conviction was not sustainable. Qubxn-Km- 
FBESS V. Kuaibati • • I. L. B. 6 All. 804 


I7HFBOEEB8IOEAL GOEDUCT. 

See Advocate. 

See CoNTEMTT or Couri^Penal Code, 
8. 174-7 . . 7 0. W.E.787 

See Legal Pragtitionebs’ Act (XVIII 
or 1870), 88. 1.3, 14. 

See Mooxtear. 

See Pleader— Removal, Su 8 rEN 8 ioN 
AND D1SMI88AL. 

1. Advocate— Arrangement 

with client without intervention or .solici- 
lor — Threat — Compeneaiwn. An Advocate of 
the High Court an anangi^rocnt to do 

professional work for his client, without the inter- 
vention of a Solicitor, at a fee of half the usual 
charge ; and, on anoUior occasion, he wrote to the 
Jame client to the effect that ho had an offer to 
work professionally against her (the client) in a 
case the plaint of which was settled by 
kim for hw, and unless die paid him ten 
gold mohuzs (five times the usual fee) for re- 
raslng the brief offered he would take up the case 
igainst her JSfeU, that the advocate was guilty 
m highly unprofessional conduct 8. 14 H., an 
Advocate, Inre (1907) . 1. la B. 84 Gala 788 
8. - Plandar. right oil in declin- 

ing to * act legal ProeHtionere Act {XVIII of 
1879,aeamaidedlilAetXI of 1896), ee. 23, d. {/), 
Id^Bigk Court at uket elage of proeeedinge eon 


BKPBOniBBIOEAL GOEDUGT-IcoiieM. 

interfere. A pleader is within his rights in declining 
to accept a brief if ho does not wish to do so 
and is not bound to give his reasons for it A 
pleader called upon to show cause why he should 
not be reported to tho High Court for unprofes- 
sional conduct under ss. 13 and 14 of tho Legal 
Practitionen’ Act need not wait to sco tho nwiilt of 
tho application against him, and is entitled to 
come at once to the High Court fur its intervon 
tion. In re Nabin Chanura Pah Uvvt.k (1008) 

I. L. B. 86 Gale. 827 

ITNBEAWOBTHIEBBB. 

See Contract~<\)M iiitionh»-Phec7KDBNT. 

8B.L.B.O.G.ia7 

See Damages — Uemotknkhh or Damages. 

a B. L. B. Ap. 80 

See iNsrRAKCE— M arine Ikrurancr. 

Gor. 6 : 8 Hyde 107 
6 Moo. I. A. 881 

UEBBTTLBD FOlJiIAM. 

Hereditary tenure— AVidsncc of 

poeaeeeioin or receipt of rent. There is no long uni- 
form current of decisions at Madras Hiifilciont to 
show that every polliam, not permanently sottlod, 
is iicccHsarily only a tenure for life, or at tho will of 
^ Government. .Kach caso must depemd upon 
its own particular circumstances. Tho existence 
of a proprietary cstato thentin, and the ti'iium by 
which it has licfm hold, iiro niaticrs judicially 
dotcrminablc on legal evidence. In India the 
proof of poRRossion or receipt of rent by a person 
who pays tho land revenue immediati4y to Govern- 
ment is pn'md facie evidence of an estate of in- 
heritance in the case id an onlinary saniindarL 
Tho evidence is still siroiigcT if it be proved that 
the estate has passed on one or more occasions 
from ancestor to heir, lliere is no difference in 
this respect between a pr>lliam and an ordinary 
samindari. Oolaoafpa Cjiktty v. Akbuthrot. 
Collector of TRiciii.f^oroLY v. Lena man i. Pedda 
Amani V. Zamindar or Marunoafuri 

14 B. li. B. 116 : 81 W.«B. 868 
L.B.1I. A.8e8;8B8 

8.C. in High Court Arbuthnot v. Oolauafpa 
Chbttt 6 Mad. 808 

And Lskbamani v. Ranoa Kristna Mutta 
V iRA PucHAYA Naixar . 6 Mod. 808 

TTEBOUNDEBBS OF MIND. 

See Insanity. 

See LuNATia 

UNBTAMFBD DOOUMENTB. 

admlBaibility oi^ in evidence. 

See Appellate Couri^Rejectxon ob 
Admission of Kvidencb admitted ob 
rejected in Court below— Unstam?* 
ED Documents. 

See Evidencb— Civil Cases— Second- 
ary Evidence— Unstamped ob 

Unbboisterbd Documents. 
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VPAIT OROWXZ TBHUBII. 

See Mbshi Phofitb— Right to ahd Lia- 
BILITYFOB . lB.Ii.Bi A. 0.167 

UBAOB. 

See Custom. 

See Hindu Law— Wobship. 

I.Ii.B.81Had. 286 
18 0.W.ir.646 

See Local Usagx. 

See Occupancy Holding. 

IS C. W. B. 1086 

SeeTBANBFBB. • 18C.W.B.641 


UBAGII OV TBADB. 

Su Pbincifal and Agxnt. 

L Ii. B. 29 Bom. 281 

USB ABD OCOUFATIOB. 


See Landlobd and Tbnaniv-Holdino 
ovxB AFTBB Tbnancy . 4 W. B. 24 
1SW.B.S89 
17W.B.484 
SOW.B.400 
S8W.B.61 
S4W.B.419;441 


UBB& 


See Landlord and Tjenant— Liability 
fob Rbnt . L Ii. B. 16 Bom. 668 

See Munsif, Jurisdiction of. 

LL.B.S8Gb1o.426 
See Prbsidxncy Small Causn Courts 
Act (XVof 1882),s.9. 

I. IaB. 81 Bom. 188 
See Small Causb Court, Mofussil— 
Jurisdiction— llxNT, Suit for. 

I. Ij. B. 6 Bom. 678 
I.L.B.6Bom.79 
I. Ii. B. 17 Calo. 641 
LIi.&24Calo.667 
i:ii.B.88Mad.l49 

— deoreo for- 

ces Plaint— Ambndmnnt of Plaint. 

L1i.B.98 0b1o.768 
See Vabiancb bbtwbrn Pleading and 
Proof— Special Cases— Kent. 

6ir.W.66 

28W.B.846 

18B.L.B.848 

I.L.B.87Gala880 

See Easement. I. B. 80 Galo. 1077 
See Febby • . L L. B 18 Gilo. 662 
See Fishery, Bight of. 

LL.B.lSMBd.48 
SeeFoBGXBY . L L. B. 86 Gala 820 
Su Possession— Adverse Possession. 

I. Li. B. 16 Bom. 888 

Su Prescription. 

Su Right of Way . 6 G. W. B. 197 


[Bsfore the Limitation Act of 1871 no precm tim® 
had been laid down as sufficient to create a lij^t o^ 
suer.] 


n8BB^-eoEfd. 

Su Mullich Karim Baxbh v. Harbibab 
Mandab . 6B.Ii.B.174:18W.&440 

Kisto Mohun Mooebbjee f. Juggubnatk Roy 
J oooEE IIW. BtoS86 

Hubo SoondubebDebiaf. Ram Dhun Bhutta- 
ghabjeb 7 W. B. 276 

1. Proof of right of uaer— " AU 

along or “ from before." A user “ all along *’ or 
" from before *' does not neceBsarily prove a right. 
Its existence must be proved from a time from wnibh 
the right would be gained or presumed to have been 
mned. Mooxtabam Buuttachabjeh f. Hurbo 
C uuNDEB Roy . • 7 W. B. 1 

2. Bight to outlet for water— 

Eaeemeni. In a suit to elose up an outlet of water 
opened by the defendant, the lower Appellate 
Cburt found that the “ outlet or such** was used 
(barabar) all along, and that therefore the defendant 
had a right of user. Heicf, that an enjoyment for at 
least twelve wars is necessary to create a right by 
user, and that user by the defendant for that 
period at least had been found. Kartik Chandra 
Sibkab f. Kartik Chandba Dey 

8 B. L. B. A. G. 166 : 11 W. B. 622. 

8. Use for many years. In a 

suit for a declaration of the right of user over 
the water of a tank, which right was denied, the 
finding of the lower Appellate Court, from the 
evidence of witnesses adduced hy plaintiff, that 
plaintiff had used the water for many years, was 
hdd to be sufficient to prove a continuous and unin* 
temipted user on the part of the plantiff. Toolbeh 
Doss Kobeeraj f. Bhybub Lall Tewaree 

8W.B.811 

4. Prescripfwa— 

AneienI and uninierrupUd right^EoeemenL A 
party daiming the right al user by prescription over 
the property of another must fdiow not only that 
the right hu existed from ancient days, but also 
that it has been exercised as of right, and has not 
been interrupted. Malux Jawad-ul-Huq f. Ram 
Pbasad Das 8 B. L. B. A* G. 281 

Hbbbalall Kooeb f. Purmessub Kooer. 

16W.B,401 

6. Interruption of right of 

easement The mere fact of user for any 
number of years will not be sufficient to confer a 
right, if the user be from time to time interrupted by 
m owner resumiim, as occasion may require, the 
exclusive use of his fi^. Inaucha case the user will 
be treated as permissive mcoely, and not as the exer- 
oiae of a right Aukhoy Coomab Chucxxbbutty 
V. Mollah Nobeb Nowas 18 W. B. 449' 

6. ■ ■■ Wrongful inter* 

ruption^eguiesunee. Wrongful interruption. 
does not destroy a right of user where steps ore 
imme^teW taken to assert the right, but if this is 
not done for a length of time, acquieBcenoe may 
safely be prasumed. Hbhbalaui Koom a PuB^ 
mbbsub Kooeb 16 W. B. 40L 
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DBBB— coimM. 

T« > — Lettlxig house to tenant. 

Wheie a right of user of a dmin or parngo is 
incidental to a house, that right is not affected ly 
the owner of the house letting the house to a tenant. 
AjumBi Begum v. Abusd Hossbw 

6W.B.814 

8. Long user by tenants of a 

plot of their landlord’s land as a threshing 
floor— CoHdifione o/ eoniract of ienaney^Presumjh 
turn. On evidence that a tenant has for a mat 
number of yean used a particular piece of the 
lamindar’s land along with other tenants as a 
threshing floor, it is competent to the Court to And, 
there being no evidence to tho contraiy, that the 
right to use the plot of land for that purp<^ was 
part of the contract of tenancy. Xfdii Singh v. 
KaM Ram, L L. R. 14 All ISS, dlHiingiiishcd. 
Dalel V. Buajju . . I. L. B. 16 AIL 181 

9. Lfeense to use land of 

another, coupled with grant— Bmeoitoa o/ 
license — Right of lieensee to dtitnages. A license 
to use the land of another, unless coupled with a 
grant, is revocable at the will of tho licensor, sub- 
ject to the right of the licensee to damages if it is 
revoked contrary to the terms of any express or 
implied eoniract. Wood v. leadbiiier, 13 M, 4 W, 
338, applied Pbosonna Coomah Sikoha e. 
Ram Coomar Guose . I. L. B. 10 Calc. 640 

UBUFBUCT. 

dec Eabemeetb Act, b. 7. 

I.L.B.S8Bom. 867 

dec Rifabiae Oweebs. 

1. Ii. L. 80 Bom. 867 

UBUEBUCTUABY HOBTGAaE. 

dee Agra Teeaegy Act (TI or 1010), 
Ba20, 21 , 31. LIi.B,a9Al]. 887 

dee Civil Fbocedube Code, 1882, 
88.13,43 L L. B. 81 Bom. 687 

dee Decree— Form ot Decree— M oRr 
GAGS I.L.B.lAa684 

LL.B.lllCad.88 

dee Dbkkhae Agriculturists’ Relief 

Act (XVll or 1879), ss. 12, 13. 

LL,B.88Bom.616 

dee Laedlord aed Teeaet. 

10 0.W.ir.719 

dee Lease— Zubi-x-Peshoi Lease. 

dee Limitatioe Act, 1877, a 19 (1850), 
a 1, CL. 16)— Agxeowlbogmeet of 
OTHER Rights . 18 B. L. B. 177 

1 0. W. 618 

dee Mortgage— Goebtructioe—Boeo 

aed Reetal Agrebmeet. 

LIi.B.86Mad.668 



UBXTFBUOIFUABY HOBTaAOB-^coiieM. 

Ubufructuaky Mortgage— Fob* 

SESSION UNDER MOKTGAGfr— 

Redemition— Right of Rr- 
DEMITION. . 6 O. W. N. 601 
I. IaB. 88 All. 886 
10O.W.N.868 

dee Occupancy Holding. 

18 0.W.N.888 

dec Pleadings . L L. B. 87 AIL 78 
dee Transfer 10 O. W. N. 409 

dee Transfer of Property Act, sa 02 

03 I.L.a80AlL 48L 

dee Transfer of Pkopkuty Act, 
88.00, 67 . l.L.B.89Mad.4a4 

Morigngvv. not in 

posseMion of a portion o/ the morigngfd proprrtg-^ 
Acquiescence of morfgttgee in port pcrlorwanee^ 
Stipulation for interest — Rtiemption withoui 
payment o/ tnferesf. Where a mortgage-deed 
provides for payment of interest if ” there is any 
defect (ni{g»)intho mortgaged propi^rty and any 
manner of defect arise in the mortgagee’s posses- 
sion ” : — Held, that t he di^feet n^fcTn^d to is a defect 
in the title of tho mortgagor whereby tho mort- 
gagee should fail to gift poHsiwHion or having got 
poBsoBsion should losii it. iichl, further, that the 
mortgagee having allowed the nu»rtgagors to retain 
possession ot a part of the mortgaged property 
and made no claim in rospoet of the stipulation 
hi the mortgage-difcd rifferred in aloivo his claim 
for interest is barred by his ocipiiesctmee. Rartab 
Bahadur Singh v. Gajadhar Uaksh Singh, AH 
Weekly Notes (1333) 91, and Khuda Buksh v. 
Alimunnissa, 6 All, L, J, 64, n^fernil to. JiiUNKU 
Singh v. C^uhotkan Singh (1!N)0) 

I.L.B.81A1L886 

UBUBY. 

See Bengal Regulation XV of 1703. 
See Damdufat, Rule of. 

See Hindu Law— Alienation— Aliena- 
tion BY Father. 

I.L.B.8 0aio. 818 
See Hindu Law— Usury. 

dee Interest— Stipulations amount- 
ing OB not to Penalties. 

dee Mahomedan Law— Usury. 

UBTTBY LAW8 BEFBAL ACT (XZVIII 
OF 1866). 

See Interest . L L. B. 89 AIL 88 

UTBUNDI TEKUBE. 

See Right of Occupancy- Acquisition 
OF RiQiiT— M ode of Acquisition. 

80 W. B. 88 
Z.I..B.17Galo.88* 
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VVBUNDZ TENUBB-ooiieXJ- 

■ - ilftaiidoiiiiMiit— 7o<i6« 

‘^Lnmdkfd amd teHaiii^SaU of landiord^s 
inkrut-^Admianim hy vender ulho U a 
TenanVe right to pim ihai mde woe oenamL 
An vibandi tenant* when he oetBea to hold the land* 
ill not bound to give any notice of abandonment to 
hii landknd* in order to avoid liaUlity for rent for 
future yeare. Ambita Lal MoxHiiun v. Gnu- 
DHAB Qhosb (1907) . . U O. W. ST. 681 

UT BEB MAJI8 VALE AT QUAK 
PABEAT. 

Su PowBB or Attobkit. 

180.W.E.1190 

uon^BiNa PAZiBE oom. 

SeeConr . . I. L. B. 89 All. 141 

See Final Code* bs. 230 to 241, 200, 251, 
254. 


V 

TAOATIOE. 

oloBing of Oonrt for— 

See Appial to Pbivy C!ouncil— Pbaotiob 
AND Fbogbdubb— Timb tob appbal- 
INO . . 1 B. li. B. O. 0. 88 

18 W. B. 898 
Z.l«.B.8 0Blal88i978 

See Limitation Aot, 1877, 8. 5 (1871i 
8. 5). 


— of High Court. 

See Civil PaocBDiniB Codn, 1882, 8. 307. 
_ I. If. & 80 Bom. 746 

^ACCHNATOB. 


See Fbnal Codn, bb. 00, 353. 

I. L. B, 8B All. 481 

See Final Codn, b. 180. 

I. la B. 16 Mad. 88 

VAKAI.ATHAMA. 

See (foNiBAOT Act, b. 25. 

I.li.B.6BoiiL868 


See Limitation Act, 1877, Sgh. II, 
Abt. 170— Natubh or Appucation— 
Ginbballt. I. li. B. 86 Efod. 197 

See Fliadbb— Appointment and Ax* 

PEABANCE. 

See FBibonbb . .1 Bom. 18 

See Stamp Aot, 1860, Sgh. II, Abt. 32. 

LIaB. 80ala767 

TAMIL. 

See Contempt or Ooubt— Final Oodm 
8.174 . . 7 0.W.H.7M 

See Lboal Fbaotitionibb* Aot. 

See Lextebb Fatbnt, olb. 10, 30. 

Z. L & 8B Bom. 108 

See Faupib Suit-Svrb 16 W. Bi 198 


VAKZZr— ameU, 

See Fleadeb. 

SeeFBUONEB . . 6Mhd.88 

See Special Tbibunale. 

18aW.H.806 

See Stamp Act, 1870, Sgh. II Abt. 11. 

Z. L. B. 8 Mad. 14 

See Vaeil and Cubnt. 

appoaraaoa of, on Original Side 

of High Court— 

See Fbagtigb— Civil Casbb— Vakil and 
Counsel . L Zi. B. 80 Cala 988 
See Rulib or High Coubt, Madbas. 

Z.L.B. lMad.84 

See SuPEBiNTiNDiNci or Hioh Coubt 
— Civil Fbocbdubi Code, 1882, s. 622. 

7 C. W. N. 848 

oompromiEO by, of nuit— 

See Counsel 8 C. W. H. 88 

In Kumaon or Garhwal, enxoL 

ment of— 

See Legal Fbaotitionbbs* Aot, ss. 6 
and8 . . Z.L.B.84AU.848 

. right to appear before Special 

Tribunal— 

See Babbistebb . 18 O. W. H. 806 

FaltTe /ee— Begutalum 

11 of 1827t e. S2 — Cakudaiion according to the 
aetnud value of ike property in autf.— A vakil’s fee 
should be calculated on the amount of the 
actual value of the property, the subject-matter 
of the suit, and not on the amount of the claim 
as estimated for the purpose of the payment of 
Court-fees. Per Jenkins, (7.J.— The principle 
and rule of taution ought (in our opinion) as tar 
as possible to bo such as to secure that the successful 
party should recover from his opponent such costs 
as are necessary to enable him to place his case 
properly before the Courts and this can best bo 
secured by adopting the actual value as the basis of 
taxation. The real as well as the Court-fee 
value diould be stated on every plaint and memo- 
randum of appeal, and in case of dispute an issue 
should be raised as to the real value. Bax 
Mihibbai V. Maganghand (1905) 

Z.L.B,89Bom.889 

VAMZL AE3> CLZBNT. 

8u Attobnbk and Cuent. 

11 B. Za B. 80 note 

dee CoNTBAGT Act, b. 25. 

8 Agra 886 
8N.W.8B 
LlAB,8Bom.888 
Z.lAB,6Bom.868 

TAXiZD BANCTZOH. 

■ . rcqulaltoB of— 

dee Sanotioe iob Fbobeoutiov. 

110.W. V.I9B 
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VALnATZOir OF AFFBAL. 

Fee Afpial to Privy CouRciir— C asis 
IN WHICH Appeal lies or no^— 
Valuation op Appeal. 

Fee Appeal to Privy Council. 

I. L. B. 88 Oalo. 1S86 

Fee Civil Procedure Code, 1882, 
8.505, lOO.W.Br.504.665 

Fee Privy Council— Leave to appeal. 

18 G. W. N. 1187 

Fee Privy Council, Practice op— 
Valuation of Appeal. 

Fee Valuation of Suit— Appeals. 

VALUATION OF LAND. 

Fee Land Acquisition Act. 

Fee Land Acquisition Act, I of 180A 
8.18. LL.B. 88Bom. 886 

Fee Land Acquisition Act, sh. 19, 23. 

110.W.N.876 

Fee Land Acquisition Act, 1894, s. 23. 

18 G. W.N, 487; 1046 

Fee Suits Valuation Act (VII of 1887), 
8.& I.L.B.88Bom.068 

by Bpeolal Judge- 

Fee Compensation 

LIi.B.86Gelo.8e7 

CompefualtoE, detemt- 

nation of’-^Land Ae^ioition Act (/ of 189i ) — 
Markfi valw of lanA^Fvturt utility — Kx^t 
opinion. In estimating the value of land acquired 
by Government, the fututo utility of the land is a 
consideiation which ought to be taken into account ; 
such future utility, however, must be estimated 
by prudent business calculations and not by mere 
speculation. The advantam of export opinion 
rogsrding the value of land (especially in or near 
large towns) explained. Enquiry cannot bo dis- 
{Ksnsod with. A proper valuation cannot be made 
simply by visiting the land and picking up orallv 
some casual and untested information, which 
may be\ interested or one sided. Bajendra 
Nath Banbrjeh v. The Secretary of State for 
Indu (1905) . L Li B. 88 Galo. 848 

VALUATION OF SUIT. 

CoL 

1. Suits 18736 

2. Appeals . • • . 18771 

Fee Appeaxt-Aots— Court Fees Act. 

LL.B.8Boin.l46;8ie 
I. L. & 81 Galo. 844 

Fee Appeal to Privy Council. 

L L. B. 81 Gala 801 
I. L, B. 84 Galo. 400 

Fee Appeal to Privy CbuNonr-CASES 
IN which Appeal lies or not— Valua- 
TiONov Appeal 


VALUATION OF BUir-HsmiA 
Fee Apprallate Court- 

General Duty or Appellate 
Court • L L. B. 86 AIL 174 
Interference with, and Power 
TO vary, order or Lower 
Court. 

L L B. 80 Galo. 601; 610 

Rejection or Admission of Evi- 
dence admitted ok rejected 
IN Court below— Valuation or 
Suit. 

Bengal Tenancy Act, s. 153. 

I. L B. 36 Gala*647 
18 G. W. N. 449 
Fee Civil Procedure (^odb, 1882, ss. 54^ 
28.3. L Li B. 87 AU. 411; 4M 
Fee Civn, Procedure Code, 1882 
s. 595. 10 G. W. N. 664; 668 

Fee CkiSTS— S pecial cases— Valuation 
or Suit. 

Fee Court Feb. 

Fee Court Fees Act. 

Fee Court-fees Act— 

B. 7, OL. IV. (d). 

L L. a 84 Mad. 84 
ScH. I, Art. 11. 

LLa84Mad.841 

Fee Jurisdiction. 

1. L Bi 88 Galo. 784 
Fee Jurisdiction— Question or Juris- 
diction — Wrong Exercise or Juris- 
diction . . 88 W. B. WI 

I. L B. 8 Bom. 81 
Fee Plaint— Rejection or Plauqt. 

I. La 88 AIL 488 
Fee Recorders Act, s. 27. 

6 B. L. a 806 
8 a L a Ap. 81 

Fee Restitution of Conjugal Rmuts. 

I. La 81 Galo. 840 
L LB. 84 Galo. 868 
Fee Special or Second Appeal— Other 
Errors of Law or Phogedure — 
Valuation of Suit. 

Fee Suns Valuation Act (VII of 1887). 
Fee Valuation of Suit— Appeals. 

1. SUITS. 

L Question of valuation— iVu- 

eedsre. Whether cir not a suit has been properly 
valued is a preliminary question which ought to 
be disposed of before the case goes to trial. JoY- 
taba Dasseb V, Mahomed Mobarucx 

Z.La8Galo.876; 110.La8e8 

8, Gomputation of value— 

Ffamp duty^Valuation of oubjed-^matter for pofm 
i poM of idormining ;EftMtdtoii.— The valuatioii 
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TAl/OATIOV OF BUlT-eMild. 

1. SUITS— eoRfdL 

•of a suit for the purpose! of stamp duty, and the 
valuation of the subject-matter of the suit for the 
purpose of determining the jurisdiction of the Court 
in appeal, are two different things. The value of 
the suit for the purposes of stamp duty is fixed 
certain rules wnic^ determine an artificial 
value for those purposes. The value of the subject- 
matter of a suit on appeal, on which depends the 
jurisdiction of the several grades of civil suits, 
Ik the actual value of tiie property of litigation. 
Auxhil GnuifnicR Sun Rot e. Mohivy Morun 
Da 88 . LL.B.6Galo.48e: 4C.L.B.481 

Sb ■ ■ ■ ■ Vaiuaiitm for 

jmrpotu of juriadieiion. Questions of jurisdiction, 
iifl^wlMiher with reference to the nature of the suit or 
‘•/iilh reference to the pecuniary limits of the claim 
' matters to bo governed by the statements 
tioBtained in the plaint in the cause. The valuation 
of the claim as preferred by the plaintifi, and not 
«B set up by the plea in defenoeb should govern 
the action, not only for the purposes of the original 
Cbnrt, but also for the purposes of appeal, and 
indeed throughout the litiMtion. Jag Cal v. Hab 
ITabairSiroh . . I.I..B.10AlL6a4 

4. Valuation for 

^ . fnrpoMB of fwiadkiion-^ouH Fees Ada. ^ 

vamtion ^ suits for the purpose of jurisdiction 
ds perfectly distinct from their valuation for the 
"mal purpose of Gourt-fees. Therefore CSourt 
Fees Acta, which are fiscal enactments, are not 
to be resorted to for construing enactments which 
fix the valuation of suits for the purpose of deter- 
mining jurisdiction. Datacrard «, Hxmcrard 
Dhabamgrard . L L. B. 4 Bom. 515 

5: Juriadidion of 

Munaif Mad. Btga. VI of W6, a. 11, and III of 
/133. The valuation of the matters of litigation 
fbr the purpose of determining the jurisdiction of 
llunsifs is to be made in the mode prescribed Ity 
a 11, Regulation VI of 1816, and Regulation III 
•of IM, and not in that ineBcribed In the Stamp 
Acta Thiaoaraja Mudali v. Ramaruja Crabby. 

' ' 'Obirkasamx Cuxm v. Narjaffasabt. Jurjla 
Vbrxatabayadu V. JuRJLA Kamammab 

j; 6Mad.l51 

6. - ■ - ■ — Court Feea Act* 

1S70, a 12^-Claaa of auii in whkA paHieukif auif 
nmka. Si 12 of the Court Fees Act^ which makes 
the deokdoB of a Court in which a pl^nt or memo- 
randum of appeal is filed final on questions relating 
to valuation for the purpose of determining the 
amount of any fee chargeable docs not affect ques- 
tion as to the class of suits in which a particular suit 
Tanka Arramalai Crbtti v. CrdOSTi 

I.L.B.4MadLS04 

T» ■ ■ — Court Feea Ad, 

JiTO, a IS^Non-payntani of auffieieni Court-fae. 
B 12 of the Court Fees Act (VII of 1870) applies 
merely to the valuation of property for the purpose 
of calculating the Court-fee wnen there is no 
question as to the article of the schedule of the 


VAliUATZCW OF 8172 V-miIA 
la SUITS-^onfd. 

Act with reference to which the valuation is to ho 
made, and does not apply to a case in which it is 
contended that the property has been wrongly 
valued, but that the relief luui been improperly 
Mtimated by putting it under a wrong article 
in the schediile of the Act. It does not contem- 
plate a case on which the Court refuses to hear a 
suit on the ground that a sufficient Court-fee 
has not been paid. See Ajoodhya Perahad Singh 
V. CuuM Praahad, I, L.R. 6 Cede., 249 16 C.L.R. 
5d7.|LO«Ao Mibia V. JoRxs 12 O. La B 148 

8k Juriadidion--^ 

Marhd wdue of aubjed-matter, mode of computing 
^ouft Feea Ad ( VII of 1870), aa. 6 and 12. For 
the purpose of determining the question of jurisdic- 
tion, tho valuation of a suit should bo computed 
accc^ng to the market value of the subject- 
matter of tho suit, and not by the special rules 
applicable to valuation laid down in Act VII of 
1870. Narroor SiRGH V. Totarbb Sirgh 

18 B. Lb B. 118: 80WaB.88 

JlBBBAJ SlRGR SL IHDXBJXBT HaHTOOR. 

18B.LaB.115note: 18W.B.100 

Ghurdbb Nath Bruttacrabjxb v. BniRDABAir 
Sraha 85WaBk89 

KALU BIR BrIWAJI V. VlBRBAM MaWA JL 

I. La B.1 Bom. 548 


Bax Mabkob v. Bulaxri Chaxit. 

LL. B.1 Bom. 588 

9. Markd value— 

Valuation for atamp purpoaea. Where a Court is 
satisfied that a market value of the subject of a 
suit or appeal presented to it is of such an amount 
as to bring tho suit or appeal within its jurisdiction, 
it is bound to receivo it. The Court will generally 
assume that the value of the property m suit is 
that arrived at by the computation for the purposes 
of ascertaining the stamp duty where the Stamp 
Act prescribes arbitrary principles of calculation | 
but where it is assertod and shown, to the satisfac** 
tion of the Courts that the market viduo is in excesi 
of the amount computed fbr such puiposes, the 
Court must take notice of tho actual market value. 
Drurroo V. Damodub Doss . 2 N. W. 177 

10. — Caaea m uAieh 

revenue cannot 6e ealeulated^Markd value. In 
cases where, for the purpose of the stamp on an 
appeal, it is impractioabk to ascertain aocumtety 
whatpertionof permanent revenue has been assesB- 
ed on the lands in dispute in a suit^ the appellant 
should furnish to the Registrar a memorandum 
riving an estimate of the market value and the 
date on which It has been calculated. It the 
R^gstear consider tho estimate clearly insnfflcien1»; 
the Coirrt will issue a commission to ascertain the' 
pr op er mar ket valoeb The provisions of Sdi. B 
of Act XFVl of 1867i considered. Ex parte 
Moorbi Raroaffrr 8 Xnd. 852 

i 



( 12739 ) 


DIGEST OF GASES. 


( 12740 ) 


TAIiUATIOXr OX* BXm^arnid. 

1. BUITS-ecmffi. 

11. Dispute as to 

proper valuation. On a dispute arising as to the 
prow valuation of a suit» the Court may. on the 
application of cither party, issue a commission and 
make an inquiiy into the market value or the net 
profits of the property in dispute. The final 
decision as to the proper valuation is vested in 
the Court wmoh hears the suit Uma Sankar 
Rot Gdowdby v. Mansur Ali Khan 

6 B. L. B. Ap. 6 : 18 W. B. 887 

See Wajid Ali Khan v, Lala Hanuman 
Prasad. 

4B.L.B.A. 0.180: 18W.B.484 

18. Costs. In esti- 

mating the value of a suit the costs must not be 
include in the amount in dispute. Miilmadhab 
Das V. Biswambhar Das 

8B.L.B.F.C.87: 18W.B.P.G.80 
18 Moo. I. A. 86 

18, Character of suit 

— Valuaiiou altering with wording of plaint. A 
suit should be valued according to its real character. 
Whore a plaint is so worded as that, taken strictly 
the valuation would be such that the Court is 
which the plaint was filed would have no Jurisdic- 
tion, the more miswording of the plaint will not 
oust the Court of its jurisdiction. Ajoodhia Lau« 
V. Gumani Lall . 8 O. li. B. 184 

14. — Court Fees Act 

{VII of 1870), s. 17, Applieabilily of — “ Cumnla^ 
tive rdiefs *’ — AUemaiive relief. WhcTO the plaint- 
iff sues in the altomativo for ono of two reliefs, the 
larger of the two reliefs sought doterminoa tho 
amount of tho stamp. S. 17 of tho Court Fees 
Act (VII of 1870) docs not apply to such a case. 
That section is applicable only to a case of cum- 
ulativo relief sought by tho plaintiff. Motigavri v. 
Pranjivandas, I. L. F. 6 Bom. 302, followed. 
KaSHINATH NaBAYAN V. COVINOA BIN PlRAJl 

I.L.B.16Bom.8a 

15. ■ Incorreot waliiation— Appel- 

late Courl'--€hround for dismissal of suit. The 
valuation of a suit must bo taken from the statement 
in the plaint, and if, after going into the evidence, 
it is found that a pu ticular item it improperly 
claimed, tho Court has means of punishing tho 
plaintiff by saddling him with costs or in any 
other way ; but tho whole suit dhould not bo 
dismissed simply because, in the opinion of tho 
lower Appellate Court, it ought to have been 
valued within the limit of tho jurisdiction of tho 
Small Chuse Court. Mohee Lall v. Khetaram 
Mabwaby 86 W. B. 76 

16. Designed exag^ 

•geraiim of valuaiion— Baits Valuation Act {VII 
td 1877), s. 11 — Munsif, jurisdiclion of— Cods of 
CinB Procedure {1882), s. 678^Plainl, return of— 
Provincial Smdtt Cause Courts Act {IX of 1887), 
s. 15, subs. 3. A suit was brought in the Munsifs 
Court for mauej as well as for damages, valued at 
B1,004. The Munsif gave the plaintiff a decree 
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for R0(X), but dismiaaod tho claim for tho balanoo» 
which was for damaf^s. On appttal tho Subordinate 
Judge was of opinion that the claim had been 
designedly exaggerated, and he iht*n«foro held 
that the suit was ono cognizable by the Small 
Cause Court, and dircct4*d tho plaint to be 
returned to tho plaintiff for the purpose of pre- 
senting it to the proper Court. Held, tuati^ 
as tho suit was tried on its merits by tho (irsh 
Court, and tho over- valuation of the suit was 
not found by the AppiOlate Court to have pro> 
judicially affected thotlisposal of the suit on its 
merits, the objection as to jurisdiction should not 
have been given effect to, and then^fore the Court 
below was wrong in directing tho plaint to bo re- 
turned. Mohee LaU v. Khcta Ram Marwory, 58^ 
W. B. 70, followed. Nantla Kumar BanrrjeA v, 
Ishan Chandra Banerjee, 1 B. L. R. Ap. 91 { 
and BononuiUy Naum v. Campbell, 10 B. L. R. 
193, distinguished. Hamidunnissa Bibi v. Copal 
Chandra Malakar I. L. B. 84 Oalo. 661 

1 O. W. N. 666 

17. — Vndersalaaiion, 

effect of— Saits Valuation Act {VII of 1887). 
s. ll—Suit for partition. Tho plaintiffs institiitod 
a suit for partition in tho Munsifs Court and valuod 
it at RSriO, being tho valno of their share. De- 
fendant contented that tho suit ought to hava/ 
boon valued at R.7,(MH), bung the value of ihb' 
whole 16 annas, and there Joro tho Munsif had 
no jurisdiction. Tho Conrta Iwlow ovormlod 
the objection, holding that, as the valiio of the 
share claimed was within the limit of tho Munsif’s 
jurisdiction, the suit was brought in tho proper 
Court, and on tho merits they found in favour pf 
tho plaintiffs. lleM, that tho disposal of thff 
suit or apix^al not having butn projudii;ially affooteA 
in tho merits by the unrlrtf-vahiation, tho d6foct 
of jurisdiction, if any, hod been ciirisl by s. 11 
of tho Suits Valuation Act (VII of 1MH7). Dinesu 
Chunder Roy v. Harnamoyi Debi 

10.W.N.186 

18. . Pecuniary limits 

of jurisdietion—Suit filed m superior Court— Suit 
on mortgage^ and for interest. In a suit on a mort- 
gage, in which tho amount claimed was in ezciiss of 
Qie pecuniary limits of tho jiirisiiiction of a District 
Munsif, and which was filed in the Court of a Subor- 
dinate Judge, it appeared that them hail bi*on an 
adjudication by District Munsif in a previous suit 
affecting the rights of tho partins now in issue, and 
that tho present claim was largfdy (!omposod 
of interest Thu Siibonlinate Jiitlgo having 
framed issiios relating to tho claim for interest 
and having trie<l thorn as pn^liminary issues, 
deculixl that tho suit was within tho pooiiniaiy 
Umits of tho jiiriwliction of a District Munsif, 
and that tho claim had been unwarrantably exaggo- 
ratod with a view (o filing tho suit in a supisrior 
Courts and so avoiding tho ploa of res judicata, 
and he thoroupon returned tho plaint to bo prasentod 
in the proper Court Held, that tho procedure 
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adopted was vnong^ and that the whole euit 
ehould have been tried. Kotz Pujarz hl Makjata 
* LL^B.81Had.S71 


10. 


Valiiatlozi of amozided 


plfrint^Fo/iMitioa aacertained at date of filing 
and at date of amendment. The proper valuation 
in the'cue of ah amended plaint ie that aeoertainod 
at the ^te of the amendment^ and not at the date 
of the-jprig^Al filins of the plaint. Mono Visr- 
VAVAnt ft. Oanssh YmiAL 10 Bozn. 444 


M. 


▼sluatlozi of plaint pre- 


•ontod again after return of plaint— iZetem 

S eloiat for want of iuriediciima~-^eeond praenta- 
m tinder CouH Fees Act, WO^Aet XXVI 
V IW, Plaint prw^ed under. Whore a plaint 
'ill a anit waa originally presented, when Act 
’SXVl of 1867 WAS in force, in the Court of the 
Ifuniiif, and, being above the amount for which 
lihat Court had jurisdiction, was returned for 
preaentation to the Subordinate Judge, and when 
proiented there it was admitted and heard and 
afterwaida it was found that under Act VII 
Ad 1870, the Court Feea Act which waa then in 
' fom, tM lower standard of valuation neceMiy 
would have made it cognixablo by the Ifunsif:— 
HM, that by analogy to the caaca which decide 
that the date of a suit for the pnrpoaea of 
Umita^n is the date when the plaint waa originally 
preaented, the suit must be aasumed to have been 
bodgbt when the plaint waa filed in the Munsif’a 
Courts and* liiereforo was properly valued under 
Act XXVI of 1867. Kueijit Cdxtrpsb Gbosr v. 
Nusbirbukribsa Bibbb . 10 W. Bi 47 

' SL Aooounti auit for— Oouri Jees 

A(i,;iS70, s. 7,0. if), and s. Ji.— By a 7, cL (/), 
of the Court Foes Act (VII of 1870), the plaintiff 
in i suit for accounts must state the amount at 
which -he values the relief sought ; but he is free to 
fix it as he thinks proper, aubject to the provisions 
of a 11, which preclude the execution of the decree 
in case it ezee^ such value until the execution 
fee haa been pi^ Govzbdar v. Databhaz 

1. 1.. B. 9 Bom. 9S 

Sii&OfdtfKite 


Judge's power to make vafuation— Courf Fees Act 
(VII of 1870), s. 7, d. 4 (fy-^wd Procedure Code 
(Act XIV of 1882), s. 64, eh. (a) and (6). The 
jiaintiffk brought a suit for an account^ and 
to^xiAiately valued their claim at B16, 161-0. 
7^ Suboidinate Judge was of opinion that the 
was for lecoveiy of money, and should have 
been valued at Bl,000. He therefore called 
on the jfiaintiffs to make up the stamp to that 
lequired on this valuation; and the plaintiffs 
refnslng, he ^missed their suit under a 64 (6) 
of the Civil Procedure Code (Act XIV of 1882). 
HM, that In any oaae the Subordinate Judg^ 
waa wrong. If the suit was really one for an 
aoeonntk the plaintiffs were entitied to value the 
relief they aongjht approximatelyt as thfty had 
done ; If it were not one for an acoount^ but for 
teooveiy of money; BtiU the Subordinate Judge 
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had no power himself to value the relief sought,, 
but shoiud havo called on the plaintiflh to value- 
the relief they sought, and then if he had 1 
such relief was undervalued, 1 


, he could have applied 
a 64 (a) of tho Code of Civil ITiooedure and rejected 
the suit. Balvabtbav v. BaiaiAsiiANXAR 

I. Ii. Bi 18 Bom. 817 

sa 


Suit for account 
and for Manes that may be found dus^Appetd— 
Act XIV of 1869, ss. 8 and 26. Tho plaintifia 
sued for an account of all business done by the 
defendants as their commission agents from 
to 1867, and prayed that whatever waa found 
due m4^t be awamed with interest. The plaint- 
iffa valued the relief sought approximately at 
B610, and this was the onW valuation statM in 
the plaint. The suit was filed in the Court of a. 
first riass Subordinate Judge, who rejected ther 
plaintiff’s claim. Against this deetsion the plaint- 
iffs preferred an ap]^ to tho Court Hddt. 
that as tho approximate amount of the elate 
was stated in the plaint to be B610, that must 
be taken to be the value of the subject-matter 
the suit for purposes of jurisdiction, app^, . 
therefore, lay under ss. 8 and 26 of Act XIV . 
1860, not to tile High Court but to the DisMct . 
Court Under a 60 of the Code of Civil Viooo^ • 
dure (Act XIV of 1882), if a plaintiff seeks the 
reoov^ of monc^, the plaint must state the piw< . .. 
else amount so far as the ease admita» while in a» 
suit for the amount which will be found due on* 
taking unsettled accounts the plaint need only 
state approximately the amount sued for. As m 
the former instance the precise amount, so in thw 
latter the approximaie amount stated in the plaint 
must be taken to be the amount, of value of tiie 
subject-matter of the suit for purposes of juris- 
diction. Kbubhalcuaitd Mulohand V. Nagihdas 
Motiokakd . . I. Ii. B. 18 Bom. 675- 

84. Adoption, anlt to set aaldO' ^ 

— ffttf I by reeersioner^urisdietion. For tho pur- ^ 
pose of determining the jurisdiction over a suit " 
by a reversioner to set aside an adoption, the loss- . 
which would accrue to the adopted person, riMnild.*t i. 
the adoption be declared invalid, is the mesisgsa- - 
of the value of the subtet-matter of the salt. 
Kbshava Savabhaoa V. LAKSmnVABATAir 

LL.B.6X2dil98. 

86. 


Qowi Fees Adp. 

s. 7^uits Valuation Act (VII of 1887), ss. 4, 10. 
The value, for the purpose id juri^ction, of a suit 
to set aside an adoption is not the vdue of the- 
pro p er ty which mi^ possibly change hands If tim- 
adoption be set aside, but the value put upon hiS' 
plaint by the plaintiff. Keskana SauMaga v. 
Lakshmi Narayana, I. L. R 6 Mad. 192; dissenlrf 
from. Sbbo Dbbz Ram a Tnzasz Rax ^ 

98. ■- - AxavStj, mttte dMlint* 

tioa of viciii to^ XXVI ft iwr-am^ 

AiftltSt,8A. A,A t. 
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of right to an anniiitjr (varshaiian) it was hdd that 
the atamp for the petition of gpeuial appeal should 
be regulated by the market value uf ttio annuity 
and that prtmd facie ten timea the amount of the 
annuity might bo aaaumod to bo ita market value, 
aa enacted for analogoua agretunenta by a. 2, 
Seh. A, Act X of 1862. NARaixvACHAHYA v. 
SvAiir Raya Crarya 6 Bom. A. 0. 66 

S7. Attachment, suit to set 

aside — Suit by trustees' deed given by insolvent 
for benefit of creditors. The valuation for atamp 
duty of a suit brought by the trusteea of an aa- 
riignmont by an inaolvent tradiT for ihc benefit 
Ilf hia ereditora to act aaido an attachment by an 
execution-creditor ahoiild be calculated on tho 
value of tho lion claimed by the judgment-creditor. 
flTirjiExsoN V. Baumoabteku . 3 Agra 104 

is, Suit under Civil 

Proc^ure. Code, 1HH2, s, 2H3 — Stamf> -Possession — 
Court Fees Act, VII of 1870, Sch. II, Art. 17, cU. 
When a fiarty prefers a claim or makes any ob- 
jection to tho attachment of any property in 
■execution of a decree, but faila to cHtaliliah it, and 
bringa a suit under a. 282 of tho Code uf Civil 
Rracediire (Act XIV of 1882) to CHtabliah his right 
to the property attachcnl, hia plaint is to be 
treated as falling under Art. 17, cl. 1, of 8ch. II, 
of the Court Fees Act, VJI of 1870, and ia 
chargeable with only a ten-riitMH) atnmp, notwith- 
standing that the plaintiff may pray in such a 
suit to be awarded poaBcaaion. Ptirvaii v Kisan 
Sing, Judgments for 1881, p. 121, followed. 
Cunpntgir Guru Bholagir v. Qunpatgir, I. L. R. 

3 Born. 230, distinguished. Dhonuo Sakharam 
r. CoviND Babaji I. L. B. 9 Bom. 20 

28. Attachment, suit to set 

aside order removing— Court Fees Art, VII of 
1870, ss. 6 and 12, and Seh. II, Art. 17, cl 1 — 
J^hiatian by subo^innte. Court— Sait to re-eslab~ 
judgment-debtor's right to property on retnoval 
of aiUirJiment. Whore, on tho romoval of an 
attachment at tho iiiataiieo of a third party, tho 
jndgment-croditor brought a auit to eatabliah tho j 
right of hia judgmont-dobtor to tho profiorty ' 
from which the attachment hod btion romovod, 
and’ to got the suromaiy order to removo tho attach - 
mont set aside : — Held, that tho proper stamp : 
on a plaint of that kind was BIO under a. 6 and 
Sch. IT, Art. 171, of tho Court Fees Act, VII of j 
1870. Vital Krishna v. Balkrtrhna Janardan ! 

I. L. B. 10 Bom. 610 j 

80. Award, suit to oarry out j 

A suit to oany out an arbitration award need not j 
bo veined. luionA Bnxsii v. Mowla BtrxaH 

14W.B.266 

81. Award, applioation to file ; 

-iVoeedufe Code, 1882, s. 325. The proijer j 

!>ourt-iee upon pn Mpheation to (Ue an award j 
indw a 625 is me Gburt-fee prcsciibod for appli- > 

VOL. V, 
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cations, and not tho ('ourt-feo upon a plainu 
Bijadhur Buuuut V. Monohur Bhdout 

I. L. B. 10 Gale. 11 
a. e. Palut Bhauut v . Monohur Bhaout . 

18 O.L.&171 

^ 82. .. _ Charge on property, euit 

to establish — Madras Civil Courts .Irf, 1873^ 
Siibjeet-nuitter of suit. For tho purposea of jniis- 
dictioD fMadraa iWil Coiirta Act, 1873) tlio subject 
matt«T of a suit to calabliali the validity of a 
charge, ujion propcTty ia, when tho pR>|vrty is In 
cxcuaa of tho c^harge, tho amount of tlie oWgo, 
when the charge ia in oxceaa of tho pni|M>rty, tSio 
valno of tho property. Krisiinama Chakyah v . 
Srinivasa Ayyanoar . I, L. B. 4 Xad. 880 

aa Damages, suit for. In deter- 

inttiing the jiiriadiction of tho (biirt in a auit for 
daniagi^H, tho amount elniiniHl, and not that even- 
tually found due, must be taken at the valuation. 
Joy Dooroa Dassbb v. Manick Ciiand Baboo 

10 W. B. 248 

84. - — - Deolaratory decree, suit 

for —Suit to establish right to attached ^uropejrty, 
Hehl, that, in the caao where a peraon has pnYerred 
a claim to proiKTty attarhed in the execution of a 
decree, on tho ground that auch pro|N;rty ia not 
liable to auch attiic‘hmeiit, and an cinmr ia [Missed 
against him, ami ho aiioa to eatabliHli hia right to 
Hiieh property, the value of tho Kiibji'cl-mattor In 
diH|iuio in such suit, for tho purpom^a of juriwliction, 
will bo tho amount of hik^Ii docn^e. Sreoud Appeal 
No. 320of lS76,to\l6mHl. (Iulzari Laij n Jaiiaun 
Bai . . . I. L. L. 2 All. 788 

86. . . — Suit for declara- 

tion that property is liable to sale in ext r ation of 
decree — Jurisdiction. In a suit to hiivo it doelarocl 
that ixTtain pnifNTty valued at H40U wua liable 
to Hale iu exocutinri of tho plaintiira decree foi* ‘ 
BlpfiUO ; — Held, that in this ciaao the value of tho 
property determined tho jiiriadirtion, that it 
was immaterial that the amount of tho decree 
was higher than tho limit of the MiinHifa jiiritidic- 
tion, and that-lho ctaao was theroforo triablo by 
tho Munsif. Gulzari Lnl v. Jadaun 1. L. R. 

2 All. 799, diatinguiahed. Buiuia Prasad v . 
Rachiwi Kuar . . I, L. B. 8 All. 140 

86. Bengal Civil 

Courts Act {VI of 1871), s. 20 — Value of the. suhjert 
matter in dispute —Civil Procedure Code (Act XIV 
of 1882), s. 283 — Attaehcd property, suit to establish 
right to. In suits brought under a 283 of the 
Civil Proceduro Code to teat the qiieation whiidher 
a property which has been attached in execution 
is liable to pay tho claim of tho cnMJitor, the amount 
which is to settlo tho juriadiction of the Court 
is tho amount which is in diNpiite, and which 
tho creditor would n^euver if aueceiwffjl, viz., 
tho amount duo to him, and not tho valuo of tho 
property attached, unless tho two amounts happen 
to bo mntical. Janki Das v. Badri Nath, I. L. R. 

2 AU. 698 ; Gulzari Lai v. Jadaun Rai, I. L. R, 

18 k 
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2 AH 799; Erukiiama Chariar ▼. Srinivaaa 
Ayyamgar, L L. B. 4 Mad. 339 ; and Dai^achand 
Nemdumd v. Hemehani Dharatnchandt L L. B. 4 
Jhm. 616t followed. MooMUSUDim Kona v. 
Raibal ^uvdxr Rot L L. & 16 Oalo.‘lM 

87, Suitby clamani 

to aUadtoi froneriy~~Cowt Fou Act (VII of 1370) 
— QM Ffocidun Code^ 1882, $$. 278 and 283. 
WhefO a claimant whom objection under e. 278 
of the Code of Civil Procedure hae been dieallowedt 
briqgi a init and makcB the judgment-creditor, 
who was trying to eiecute the doorcc. the solo 
defendant to the Buit» a claim for a dedaration 
that t^ property under attachment was the 
phdntiff’B property and not liable to attachment 
in eiecntion cl the docrco of the defendant, is 
a claim for only one declaration, and for such 
purpoBOH and in such a Buit it ia immaterial whether 
the claim ia that the property ia the plaintiff'e 
and not liable to attachment or that the property 
ia the plamtiff’a as againat the dofendant’a right 
to atta^ and that the order of attachment ahould 
bo cancelled. But where the pereon objecting 
under a 278 of the Code brings hu suit and makes 
not only the execution-creditor in the attach- 
ment proceedingB, but alao the judgment-debtor 
in HboBO prooeodinp, parties to the suit, and 
asks for a declaration of the plaintiff's title to 
the propoty under attachment as agamat the 
judmient-debtor, and also aaka for a declaiation 
in denial of the judgmont-croditor’s right to bring 
that proper ty to sale in execution of tim judgmont- 
creditar'a decroo, there ore two aubatantuil de- 
claiationa asked for. Mon Sixoh v. Kaukbilla. 

1. LB. 10 AIL 808 

88, -- - - Benpol, N.-W. P., 

and Assam Civil Courts Act {XII of 1887), ss. 19 

^and dl-^uit claiming froj^g under tie CivU 
Proesdurs Code, s. 283. IVhon in a suit under 
a 283 of Act XIV of 1882 the claimant objector 
makes the judgment-debtor or his representative a 
party as dmendant to the suit, the property attach- 
ed must be regarded as the subject-matter of the 
Buitfe and the value of the suit within the mean- 
ing of sa 19 and 21 of Act XII of 1887 must be 
the value of the property attached, whether such 
value exceeds or is less than the amount which 
is sought to be realised by the sale of property 
in execution of the decree. Qvhari Lai v, Jadaun 
Bai, I. L. B. 2 AU. 199; Durga Prasad v. BacMa 
Knar, I. L. B. 9 AU. 140; KrMnama Chariar v. 
Srineoasa Ayyaingar, I. L. B. 4 Mad. 339 ; and 
JfdfftiMiidwi Koer v. BaMud Ckunder Bog, L L. B. 
13 Oak. 104, distinguished. Mahdbir Singh v. 
BOariLdl,!. LB.13AU, 230, and MadhuDasr. 
Hamii Patdk, I. L B. 16 AU. 286, refcRed to. 
Dwabxa Da8 9 . Kamibhab Prasad 

I.1I.&1TA1L69 

89, Courf Pee# Ad, 

s. 12.cmdBeh. 11, Art 17, d. O^-Conseguedidlrdief 
•^^Afpsah-CMI Proeedare Cods, 1839, s. 246.*^ 

8. 18 of the Gourt Vees Act proliibitB appeals on 
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questions relating to valuation for the purpose 
of determining tm> amount of a loo, but does not 
prevent a Court of appeal from determining 
whether or not consequential relief is sought in 
a suit, so that it may doterinino under what claw 
of cases the suit falls for the purposes of the Court 
Fees Act. A suit by a person against whom an 
order has been made, under s. &0 of Act Vni 
of 1859, disallowing his claim to the attached pro- 
perty, need not be valued according to the vidue 
of the property, but can be brought on a stamp of 
RIO, under Act VII of 1870, 8ch. IT, Art. 17 fiii). 
Ghunia V . Ram Dial . . I. L. B. 1 AIL MO 


40. - Sait to stag hut-- 

wara proceedings under Beng. Reg. XIX of 1814, 
after partition by private arrangement. An allot- 
tee, under a private partition, sued to stay subm- 
quent partition proceedings brought under Re- 
gulation XIX of 1814 and to have his possoasion 
confirmed, ^he defendants objected to the valua- 
tion of the suit and to the suit being heard by the 
Civil Courts, no proceedings having first been 
instituted before the revenue authorities. Hdd, 
that such a suit should bo considered to be one for 
a declaratory decree or for something in the nature 
of an injunction, and that theroforo the plaint 
should not be stamped according to tho value of 
the entire estate. joYXATB Roy v. Lau. Baba- 
DOirR SmoH 

L L. B. 8 Oalo. 126t 10 O. L. B. 140 

4L — Suit for dedara^ 

don of tide to paid offices-- Withdrawal of clam 
to some of the ofiees—Office stiU claimed involving 
die right to (he others. In a suit to declare title to- 
four paid offices in a temple, the plaintiffs asked 
that the issnos With regard to three of them should 
not be tried, but on oross-examination asserted 
rig^t to them. It was found that the fourth 
office carried With it the right to tho other three. 
EM, ^at the plaintiffs were not shown to have 
relinquished their claim on the three offices Mr 
the purposes of the suit, but tiiat, even if.|lity 
had done so, the value of all the four offices must 
be tak^ for the purposes of jurisdiction. Sundara 
V.SUBBA . . . I.L.B.lOHad.871 


4S. Suit to obtain a 

declaration decree— Suit to set aside a summarg 
order— Conse^ndal rdief— Prayer to have por 
pertg rdeasA from atiadimeiU^ourt Fees Ad 
{Vll of 1870), Seh. II, Art 17 (f) and (wi). Edd. 
that tike Coi^fco payable on the plaint and 
memorandum of appw in a suit undw s. 2U of 
the (^vil Procedure Code praying (a) for a deelm- 
tion of right to certain piqp^y, and (b) that 
the said property might be lefeaaed from 
ment in execution of a deone was RIO in MPsos 


of each of the reliefo prayed. DiLDiS Fabiu * 
NabaxhDas . . I.L.B,11AB806 


48b Psamdarg' vtdsvr 

Uon <4 nit—Oimt feu Act, a U, Bek. U, AtW 
(M). AnttlortiMtdtblmtiaMaiadiiAnfet^ 

uto Oourt wu TilMd If tlw pUBtifi rt ft ^ « 
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TALVATIOV or BOJT—wiUd. VAIiVAVZOV OT SUIT— emill. 

1. surrs-eonu. 1 . SUITS— eollfcl. 

escMS of the peeuniary juriadlotioii of a Dirtriot of hia titio to land worth 1119.000, in the nnMii..inii 

Mniuif. It wai pleaded that the matter in diapuie of the defendant, it waa AeU that the auit eould 

waa tea judicata by leaaona of deereea paaaed in not be unit that the idaintiS was 

District Mnnaib’ Courts. No objection was taken ‘ not entitled to put an it.l i t.in Ml sUmp on the 

in the Suboidinate Court to the valuation of the ; plaint andeonvert hia suit into one for jn— ninn , 
auit Held, that the plea of res judiaUa failed. ! CHoxALuraArasHAWA Naickhr v. AoHiYAn 
Per Mvttvbami Atyah, ./.—For the purposes of I. Xi. B. 1 40 

Juriadietion, the value of a suit for a mere deolaia- j 48 _ f 1^1 

toty deereo must be taken to be what it would (F// of 1870). a d, andSch. It, Art. 17, cl». 3 and 

be if the suit were one for poaseaaMn of the property S—Jwudietiotir-Bimbay Civil Courti Act (XI 

regarding which the ^aintill seeks to hare his ; of 1869), a. 21. A Subordinate Judge of the ted 
title declared. Qakapati «. C 1 IAM 10 , elass has no juriadietion to entertain a auit for 

1. Ik B. IS JUd. ass I the deelaration of the plaintid’a titio whera the 

44. Madras CivU \ property in rospoot of which the cloclantion is 

CourU Aei {Mad. Act III of WS)^ s. 12 -SuUlar sought exceeds ii6,000 in value, 'llio law may 

declaraihn of Membership of a tarvtad— Valuation • lay down, for purposes of rovonueg certain rules 
for tike purposes of furisdictionc The plaiiitiifg | for the valuation of suits ; but such valuation can- 
alleging that he was camavan of the defendant’s not bo accepted as a criterion of the actual amount 
tarWsd, sued in a Subonlinato Court for a floclara- j or toIuo of the claimp upon which the jurisdiction 
tion that he was a member of it, adding no prayer | of a Court depends. Whothor a suit bo merely to 
for consequential relief. It appeared that the j obtain a decree, declaratory of the plaintifT's title 
tarwad property exceeded H26,000 in valuop to» or whothor it be to establish his title, coupled 

but that the proportionate share of each momborp with a prayer for possession of, the rights of a 

computed as on an equal division, was less than dmased person, tho inheritancu is the object in 

BUOO. The Subordinate Judge hold that the suit dispute, 'llio actual value of tho estate to wlkicli 

was within tho jurisdiction of a District Munsif the plaintitT claims to bo entitled, and not tho 

and rejected the plaint. i/eU, that tho valuo of the value which it may eventually represent to tho 

subject-matter of tho suit was the value of tho plaintiff, is tho valuo the subject-matter. Bai 

wholo tarwad property, and not tho valuo of what Maukob v. Bulakiii (7hakbib 

tho plaintiff’s share would be on rartition ; tho I. Ii. B. 1 Bom. 538 

order therefore was wrong and should bo sot 49. Court Fees Ad 

^ asklo. Ganapatiy. Chathu; /. L. R. 12 Mad. 223, (F// of 1370), s. 17 -Unit by reversioners to 

, followed. Ibbatak Kubiu v. Komammutti Koya declare various alienations by a Hindu widow to 

I- Mad, 601 I be invalid against them. When revorsionors sno to 

45. - Bengal Tenancy ! have doclai^ invalid as against them alienations 

Ad, s. 140— SuU by third party claiming renl pa(d I made by a Huidu widow, a Court-foo of RIO 

into Court in rent-suit, nature of—TiUe-suit— j must be paid in respect of each of tho alienations 

Institution-stamp. A suit by a third person under m question. Daivaciiilaya FiUaAT v PomirA- 

ol. (3) of 8. 140 of the Bengal Tenancy Act is not a | thal . . X. Ia. 18 Mad. 459 * 

title-suit, and noed not bo stamped as such. Per | 50. Court Fees Act 

TotTXNHAM, J. Such suit is in the nature of a 
suit Ibr an injunction under the Specific Beliof 
Aot or else a declaratory suit Jaoadamba Dkvi 
V. Protap Ghosb . . I. L. B. 14 Calo. 587 

46. Suit to establish 
right by reversal of deeds. When a plaintiff only 
sues for dedaration of his title to certain lands on 
reversal of tho kobalas said to have been illegally 
executed by his father, ho need not bo compelled to 
valuo tho ease at the total of tho consideration 
mentioned in those deeds. Sbbo Gholam Suiau v. 

BiJOTRAN l^TAB SiXIGH . W. Bb 1804, 817 

47. fPlaint insufi- 

eiently stamped — Court Fees Act {VII of 1370), 
s. 12. The law allows a plaintiff in some cases to 
reotifv a mistake as to stamp duty, but this privi- 
itip M subjeeted to qnalimistioB, and does not 

whera the relief to be granted is altogether 
distinot from that originally son^t. In such 
esse, the jdaintiff should not bo ulowed to put 
xn sdditMal etamp on his plaint. Wliere a 
Piaintl^ sued on a stamp of RIO for a deelaration 

« . < . 18 k 2 


( VII of 1370), s. 7, cl. 4 (c). Sch. II, Art. 17, cl {Hi) 
—Suit for a declaration that a decree obtained by 
defendant against ^intiff was nuU and void-^ 
Decree for deelaration without consequential relief. 
A suit in which tho only prayer is to have a 
doorao sot aside as null and void is a suit for a 
declaratory decree without consequential rolkif 
and Art. 17, ol. 3, and not s. 7, cl. 4, of tho Court 
Fees Act (VII of 1870), is applicable to it. MiiRt- 
MANT BaOAJIBAO KhABDBRAV tf. SMITH 

1. Ik B. 80 Bom. 788 

Bl, Court Fees Act 

( VII of 1370), Sch. II, Art. 17, d. {oiy— Civil Proce- 
dure Code, s. 530— Prayer for appointment of 
plaintifs as trustee. A prayer in a plaint purport- 
ing to be a plaint under s. 630 of the Code of (fivil 
Procedure that the plaintiffs themselves may be 
appointed trustees is not a prayer for possession 
raqniring to be stamped at the value of the trust 
property but is a prayer for relief falling within Art. 
17, ol. (vi), of tho second schedule to Aot VII of 
1870. Sonashala v. Monika, 2. L. E, 3 Mad. 516 § 



( 12749 ) 


DIQJIST OV CABEB. 


{ 12750 ) 


TALUATION OF SUIT— eoMtf, 

1. SUITS-confA 

JklrooM Banoo Beffum ▼. A^hur AUy Khan, IS 
B. L. B. tS7 ; anil Omrao Mina ▼. Jonea, /. L. R. 
JO Cak. *599, referred to and diatinniuihed. Tha- 
KURi i». Brahma Narain 1. L. K. 10 All. 00 

52. CawA Fnn ArJ 

(VII ol 1S70), Seh. II, ArL J7, cl (viy-SuU to 
remove a truviu. ol a rtligioita tndowmenl Sembk : 
That a suit, under a. 14 of Act XX of 1803. against 
the superintendent of a religious endowment for 
misfeasance is a suit which, for the purpose of 
payment of Court-foes, falls within Art. 17, cl. 
(vi), of the HfHiond sithodulo of Act Vlf of 1870. 
B. L. B* 107 ; Stmnchala v. MnniJca, i. L, B. 8 
Mad. 516 ; and Omrao Mina v. Jones, I. L. R. 10 
Cak. 599, referred to. Muhammad Siraj-ul-haq 
V. Imam-ud-din L li. B. 10 All. 104 


5a 


Court Fees Act 

(VII of 1870), s. 7, cl 4 — Suit for declaration of 
right and jor injunction. A suit for a declaration 
of right and for an injunction falls under s. 7, ol. 4, 
Bub-ols. (e) and (d), of the Court Fees Act (VTI of 
1870). 'iTio valuation of the relief sought in 
such a suit rests with the plaintiff, and not with 
the Court. A sued B and (7 (1) for a declaration 
of his title to certain property, and (2) for an 
injunction restraining C from paying, and R from 
receiving, an allowance of R2,^ a year out of the 
income of the property in dispute. A valued 
each of the reliefs sought at R130, and affixed a 
Court-foe stamp of B20 to the plaint. The Court 
of first instance rejected the plaint as insufficiently 
stamped, holding that the claim for the injunction 
sought should have been valued at ton times the 
annual allowance paid by (7 to B, as provided by 
s. 7, el. 2, of Act Vrr of 1870. On appeal to the 
High Court : — Held, that the suit fell under s. 7, 
cl. 4, sub-cls. (e) and (d), of the Court Foos Act, 
• and the plaintiff had a right to put his own valuation 
on the relief sought. SAUOAH-aiNaiiJi v. Gan fat- 
siNGJi . L L. B 17 Bom. 50 


54. 


Declaration sought 


VALUATION OF 8UZT--eoNfd. 

1. SUITS— could. 

56. - Suit to compel 

trustees to aeeouni-^ourt Fees Act, Seh. II, Art. 17, 
d. (vt). The mere fact that the plaintiffs in a suit 
under s. 539 of the Code of Civil noceduie may ask 
for an account to be taken from the trostoos anil 
that the trustees may be compelled to refund 
moneys alleged to have been misappropriated by 
them, does not take the case out of the purview 
of Art. 17, cl. (vi), of the second schedule to the 
(^urt Fees Act, 1879, and render the plaintiff 
liable to pay an ad valorem Court-fee on that part 
of their plaint. Thakuri v. Brahma Narain, /. L. 
B. 19 AU. 60, referred ta Girdhari T^at. L. Kam 
Lal . LL.B 21 A 1 L 200 


that certain property was joint ancestral prop^y 
and not liable to attachment in execution of a 
certain deeree^ourt Fees Ad ( VTI of 1870), Seh. 
II, Art. 17, cl 3, and s. 7, cl. 4. The plaintiffs 
specified in their plaint, as the reliefs sought by 
them,— (i) That it be declared by the Court that 
the propc^y mentioned at foot is the joint ancestral 
property of the plaintiffs and not liable to atta^- 
ment and sale in execution of the decree of the 
defendant 4, dated 4th December 1883, against 
the defendant 1. (il) That the costs of the suit 
he also awarded by the decree. The suit is valued 
with reference to the amount of the decree and 
the value of the property at B6,000. (iii) That 
any other relief which the Court may think the 
plaintiffs entitled to may also be granted. Hdd, 
that the suit should be deemed a suit for one de- 
claratory decree only without consequential relief 
.-and that consequently a Court-fee of BIO was 
sufficient Gobimd Nath Tiwari v. Ojohu 
Mati Tavrayah L Ib B, 18 AIL 888 


56. 


- Sale in execution 


of deeree-Suit by unsuccessful auction^purehaser 
for a declaration of right and for possession -- 
Civil Procedure Code, 1882, s. 335 — Court Fees 
Act ( VII of 1870), s. 7. A purchaser of property 
at a sale held in execution of a decree obtained 
formal possession, but was resisted in obtaining 
actual possession by a person, who claimed to be 
the owner in possession of the property. An 
application made by the auction-purchaser undir 
s. 336 of the C(^ of Civil Procedure was rmectod, 
and the auction-purchaser accordingly filed a 
suit against the person in possession claiming 
a declaration of his right to the property, and to 
be put in actual possession thereof. Hdd, ^at 
such a suit was properly stamped with a Court- 
foe stamp of BIO. Dhondo Sakharam Kvlkami v. 
Qovind Bqhaji Kulkami, I. L. B. 9 Bom. 20. 
referred to. j^PinvA Das v. Vilayat Khaw 

t/ SI.L.B.89A1L884 

-Bead, suit to aet aside— Sm( 


V67. 

for cancellation of bond — Value of subject-matter 
of suit — Jurisdiction. Tho valuo of the subject- 
matter of a suit for the cancellation of a bond is to 
be determined with reference only to the principal 
amount, and not that amount together with the 
interest payable thereon when tho suit is instituted. 
Gulab Bai V. Manoli Lal I. L. B. 0 AIL 71 

. Appetd-Suitfer 


08. 

cancellation of a document^urisdidian. Ae 
phuutiffs sued for the cancellation of a bond for 
the payment of R6,000, together with interest 
thereon at tho rate of 4 per cent, per mensein, 
allefdng that they had executed such bond under 
tho impression that it was a bond for the payment 
of B3,000, together with interest thereon at the 
rate of 1} per oont per mensem, whereas the 
defendants had fraudulently caused them to 
execute the bond in suit The plaintiffi psid into 
Court B3,000, tqgelheir with Interest at the rste of 
U per cent ^ mensem. BeU^ that the vslno of 
the snhjeot-matter in dispnte wm the dlfisrenoe 
between B3,000 and B0,OOO or thereabont^ w 
therefore an appeal from the decree of the Ooort 
of first instanoe profaned to the District Judge 
was oognisaUe liy him. Kau Geabav Bif £ 
Ajudhia Rai • Z. Xii B. 8 AIL 
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VALUATION OF SUIT— wnlef. 

1. SUlTS-eoiUcL 

69. ■ » ,■ . Detd prejudicing 

tide to immovedblU propertif. In a suit to annual 
Balo-deed which prejudices the title of the plaintiffs 
to immoveable property, a stamp calculated on the 
conrideration-money mentioned in the salc-dccd is 

sufficient Thakoor Pathuk v. Ram Soomuox 

Lal 2 N. W. 433 

00. Suit to ^et aside 

saU’deed aa being forged, A suit to set asiiict a 
false sale-deed was bdd to bo sufficiently valued 
at the sum mentioned in that sale-deed. Thakoor 
Patuck V. Ramsoomhun Lal 

IN.W.IT: Ed. 1873. 16 

61. Court Fees Act 

(VH of J870)t as. 7| 12 — Suit to cancel an instni- 
went afeeiing lan^— Partial interest of plaintiff 
in the land — Appeal against an order far payment 
of additional eourt-feea. In a suit in a Subordinate 
Court by members of a Malabar l4irwafl to w.*t 
aside an instrument affecting the whole of the 
(arwail properly, the Subonlinato Judge held 
that Court-fees were leviable, asscNHod on tho 
value of the property, and accordingly onlercd 
an additional payment to be imid by tho plaintiffs. 
Thu plaintiffs failed to make tho payment, and 
the Subordinate Judge dismissed tho suit. //r/J, 
that tho order was erroneous, since the plaintiffs 
would not bo gainer to the extent of the value 
of the property if they obtained a deertn*, the 
plaint should not bo valued according to the 
value of tho wholo of tho tarwanl property ; 
(2) that tho High Court was not precluded by the 
Court Fees Act, s. 12, from revising it, and re- 
versing the order as to vahiation of the suit. 
Kanahan V, Komaffan I. L. 14 Mad. 109 

62. Court Fees Act* 

Sch. f, cl. 1 — Suit for cancellation of an agresiaent 
to seU^Ad valorem fee. The plaintiff had (ixocuUkI 
an agreement 'to sell certain property in discharge 
of^ mortgages executed on his behalf during his 
minority. Ho now brought a suit alleging that 
tho agreement hod been extorted from him, and 
praying for a declaration that tho agreement was 
not binding on him, and for any other relief ** which 
tho Court considm to be reasonable.” HcM, 
that tho plaintiff was bound to pay Court-fees 
upon tho value of his interest iti tho document 
■ought to bo invalidated. Pabathayi v. Sakku- 
MAKi . . . . I.L.B.16Mad.294 

03i - ■ Suit to cancel 

document on ground of fraud. The plaintiff exe- 
cuted a document whereby ho created a charge of 
R 4,600 upon certain immoveable property. In a 
suit to cancel the document upon the ground of 
fraud : — that the plaintiff valued his relief at 
M» 500 , and that the District Munsif had no 
jurisdiction to txy the suit Naraika Puttkr v. 
AtaPvitib . . 7Mad.372 

.04.—^ ■— Suit for posses- 

"OR of property alienated — Price stated in sale- 
dud, In a suit for posseision of a share of a 
undivided estate and to set aside a kobala which 


VALUATION OF BUIT-ros/d. 

* 

1. SUITS-^coutd. 

tho estate had been illegally alieiiatcil, tho plaintiff 
is not bound to value his elaiin arcurding to the 
price stated in the kobala. Auoofuka (*how- 
DiiRY V. Mbaii Bibre 10 W. B. 207 

06. Deed, suit to enforce regie* 

tration of— Court Fees Act ( 17/ of tS 70 ), s. 7, 
f/. t5 — Madras Civil Courts Act {aM ad. Art III of 
iS73)t ss. 12, 14 — Suit to enfarev registration — 
Jurisdiction of Munsif, 8iiit in I he Court of a 
District Munsif to eiiforc«i rcgiNtnitiiui of two 
instnimonts of gift. The pmiKTty purported 
to be conveyed whs tho Hiiine in caeli iiiNtrii incut, 
and its value was found t4i 1 m* less tliiiii H2,ri(l0, 
but tho twrlicr iiiHtriiineiit coinpriseil hIho an 
assignment of the right to manage a charity. 
The latter instrument was fiiiind to liave been 
flxiumted in Hiippri*HHion of tlio formic, anil the 
Distriet Munsif iNisM'd a fli*cn^e directing its 
n^gisiraiion aloni\ UrUl, tliat the dociimeiits 
standing in the relation to each other of operative 
and RiipiTsedeii dociimeiit, the valuiitioii of the 
suit for the purposes of jnrisdiciion was the value 
of the inien'Kt creatiHl hy the o|M‘rative dociimeiit : 
and that the Distriet .Munsif had jiirisilietioti 
to entertain the suit. Ramakiusiinamma v. 
Bhaoamma . . , I. L. B. 13 Mad. 60 

60. Ejectment, suit for— 

Market value of tenant-right. Where a laiitllonl 
claims to eject a tenant, he clidiim to rceoviT the 
tenant-rights in the hi>ltliiig, and the staniii duty 
chargeable on the plaint should he determined 
wit 1^ reference to the niiirket value of tlu) right 
only. Ajooduya riiowHKV v. Daihkk Sinuu 

3 Agra Rev. 6 

07. . . . Suit to contest 

claim of occupancy rr/o/rd- Court Fees .irt, 1370,* 
s. 7, d. II, nntl Sch. 11, cl. 3. In a suit to eject a 
defendant ss bfung a tenant at will, thi« r4nirt-f(M‘ 
upon th(» plaint or nuunoraiidiiin of apjical is H 
annas under Sch. 11, cl. 5, of Act VI I of LH70. 
(;]. 11 (d) of 8. 7 of that Act applies only to suits 
brought hy a tenant to dispute tlie validity of his 
landlorrl’s notice to ipiit. Nurjaiian n. Makfrn 
Mukdul 11 O. L. B. 91 

08. — Court Fees Art 

{VI I of 1870), s. 7, para. & — Sutts Valuation Ad, 
(VIl of 1887), s. S—JurisdirMon — Suit to eject a 
tenant at fixed rates. A suit to eject a tenant at 
fixeil rates is a suit for the possitssion of land 
within tho meaning of para. 5, s. 7, of tho Court 
Fees Act, 1870, and the valuation of such suit 
for the purposcis of Court-fees and of jurisdiction 
is the value of the subjeet-matter of tho suit, 
that is to say, of tho tenant right, not of tho land 
itself nor of mendy one year’s routb Kaii Raj 
TBWABI V. GOtMANDAN BjIAUAT 

1. L. & 16 AIL 03 

69. - - Suit to have a 

lease to set aside and buildings erected by lessees 
demolishedr—SuU for possession of land and demo- 
lition of buildings ereeted Court Fees Act 
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VALCTATZOir OF SUIT— mrIA 
1. SUITS— conSL 

-^Bingdl Civd Courto Aef, m. 20, 22. Certain 
co-Bhaieni of a vHlage sued to have a lease oi certain 
land, the joint undivided property of the co- 
idiareii, which the other co-sharen had granted, 
set aside, and to have the building erected on such 
land by the lesseos douiolished, on the ground that 
Huch lease had boon granted without their consent. 
They valued the relief sought at R 100. The value 
of die buildings of which they sought demolition 
was R3,000. B sued N claiming itUer alia jKmsos- 
aion of certain land and to have certain buildings 
enfcted thereon by the defendant demolished. 
HdH, with reference to the abovcnientioned suits, 
that in estimating their value fur the purposes of 
the Court Fees Act, 1870, or of tha Bengal Civil 
Courts Act, 1H71, the value of the buildings which 
might have to bn demolished should not ha taken 
into account. Jooal Kisiioru v. Talk Stnoh. 
Bindishbi Chaubxy V. Navdu 

I. li. a 4 AIL 820 

70. Bmolumonts attaohed to 

oftot ralt for— Court Fee$ Act, WO, s. 7, da, 2, 
4^laima lor jylurt €ntdumaUa--Juriadictian 
— Madras Ciwl Courts Act, W3, s, 12-^Por* 
tUm of daim atrude out and jdaitU rdumad for 
pnasuUUion to inferior Court. In a suit filed in 
the Court of a Subordinate Judge, tho plaintiff 
prayed, infer alia, for a decree for the payment, 
annually, of tho emoluments attached to a certain 
offleeb or their value at a late stated in the plaint. 
This mirtion of the claim he valued, under cl. 2 
of a 7 of the Court Foes Act, at ten times the 
amount of the value claim for one year. . ’ The 
value of tho claim thus stated ozoooded the 
cuniaiT limit of the jurisdiction of the District 
Munoif. The Subordinate Judge held that this 

' portion 6f the claim was not actionable, inas- 
much os the right to the emoluments was condi- 
tional upon services to be rendered, and did not 
fall under cl. 2 of s. 7 of the Court Fees Act, not 
being a fined sum payable periodicaUy, and there- 
fore he held that tho plaint was improi^rly valued, 
that the suit was not within his junsdiction, 
and that the plaint should be returned to be 
presented to tho proper Court. Hdd, that this 
order was right Kbishnav t;. Bxvi Varma 

L li. B. 8 Mad. 884 

71. Intereat— Uottff Feea Act (VII 

of WO), s. 7---Claim for inlerut from inriifufiba 
of cuU urM paymenf— Fttfure mune profits. No ad- 
ditional stamp is required on account of the claim 
for interest from institution of tho suit until pay- 
ment It stands on the same footing as future 
mesne profits, which do not fall under a 7 of the 
Court vo&s Act (VII of 1870). Vithal Habx At- 
UAvu V. Gomro Vabudio Trosab 

LL.B.17Boiil41 

72. Inatalment-bond, suit on. 

The stamp on a plaint on an instalment bond 
shonU be estimated, not on , the amount of the 
whels bond, but on the amount claimed in the suit 


I VALUATION OF BUIT-eoald. 

1. SUnB-eoaid. 

SUTTO Bhaka Dossia V. Jambibuddt Kbav 

4W.&8.0.0.Baf.l2 

78. Xhoti estate, suit for re. 

otnrexy of-Aef XXVI of 1307, Boh. B, d. 11-^ 
Amoanf of assessmmii. Hdd, that a khoti estate 
is an estate paying revenue to Government upon 
which an assessment is temporarily settled, and 
that a suit for its recovery should be assessed at 
eight times the annual assessment under Act 
XXVI of 1867, Sch. B, Art 11, note (a), 6p. Rule 1 
for the Bombay Presidency. Exports VmiAL 
alias Gopal Gahbbk Biyalkab 

4 Bom. A. 0.148 

74. Land, auit for— Conri Fees 

Act {VII of WO), s. 7, Art. 3, proviso— dtomp— 
Construction and appLkability of ihs proviso^ 
Valuation of suits for land in a talukhdari tnUage 
— Ttdukhdar's jummu — Remissioin. — Per Wist 

and Nanabhai, JJ. The proviso to Art 5 of a 7 
of the Court Fees Act (VII of 1870) was clearly 
intended to provide a standard of valuation in 
tho Bombay Pra^ldency, not only for the com- 
paratively rare cases of land forming part but 
not a definite share of an estate paying revenue 
to Government, but for all oases of suits for land. 
The theory being that all land is primarily liable 
to bo rated or toxed for tho public revenue, any 
sum not levied according to the appraisement, 
made in order to show tho proper amount of the 
land-tax may be reganled as a remission. In 
tho case of a talukhnari village, tho proprietor 
of which had, under a settlement with Government 
for a period of twenty-two jroars, agreed to pay a 
fixed annual jumma, or lump assessment insteaa of 
tho full survey assessment for tho whole village 
Held, by a majority of the Full Bench, that the 
difference in amount between the jumma and the 
full survey assessment was a remission, and there- 
fore a suit for possession of lands in this village 
was to bo valued according to cL (3) of the proviso 
to Art 5 of s. 7 of the Court Fees Act (VIl 1870). 
Per Bibowood, J . — ^Tho remission contemplated 
by cL (3) of the proviso " is an express remission, 
and not a mere difference in amount between 
the actual assessment payable by a talukhdar 
and tho survey assessment^' Tho three clauses of 
the proviso seem to apply only to lands which hays 
been subjected to a survey settlement as ordinarily 
understood and legally provided for in the Bombay 
Presidency ; the first clause being applicabfe to 
lands settM for a period not exceeding thirly 
years, the second to lands settled for a loQgsr period 
or permanently, and the third to inam lands on 
whudi the whole or a part of the survey assess- 
ment has been ezpresuy remitted. The tahddi- 
dars are not Inamdais. Thqy are landholdsii 
liable to pay a land-tax, but not under a av^ 
settlement, such as la applicable to lands for whla 
provision seems to have been specially made m 
the proviso to Art'6 of s. 7 of the Court Fees Act 
No part of the proviso therefore appUes to a 
for the possession of lanfo in a tahiud^ yillags. 
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1. SUITS— conlA 

Such A rait riiould be valued according to c). (d) 
ofArtSofaTofthe Court Fcee Act Ala Ghbla 
e. OoHADBHAi Thasbbsz I. L. Bh 11 Bom. 541 

Bavaji MonAxrji v. Puwjabhai Haxyjbhai 

1. Ii. E. 11 Bom. 660 note 

75, ... Court Fees Act 

{VII of 1870), 9. 7, cl 5 (c), (e)^Paratnba in 
Malabar, valuniion of mil for^Suit for gttrden 
land or land paying no revenue. On its appcoring 
that a Paramba in Malabar is not Hubjcct to land- 
tax, but that a tax is Icviwl on trcoH of ctTtain 
kinda which may grow on it : — Held, tliat a paramba 
must bo regarded for the purpu:*ca of the Court 
Fees Act aa a garden or as land which [lays no 
revenue, according to the circumstancoH of each 
case. Audatiiodan Moidin v. Pullambatii Mam- 
ally .... LL.B.iaMad.801 

70 , Manager, suit to remove — 

Court Fees Act, 1870, s. 7— Suit to ejeci trustee--- 
JurisdidionrSpeeift Relief Act, s. 42. By an 
agrreinont bciwi^en 8 and M , members of the same 
Hindu family, it was arranged that certain immove- 
able property dedicated to oharilalilo uses by the 
family should bo managed by M, subject to the 
supervision of 8, and that M should render accounts 
to 8 and observe ccTtain other coiulitions. 8 sued 
J/ in the Court of the District Mimsif, and prayed 
for a decree for the removal of M as manager and 
for the appointing of himself as manager of the 
property. M objected that the Court hwl no 
jurisdiction, because the property owjc^cd in 
value the peciiiiiary limits of the jurisdiction of 
the District Munsif’s Court as fixe<l by s. 12 of the 
Madras Civil Courts Act, 187.3. that 8 

was not entitled to sue for the removal of M without 
praying for his ejectment from the property, and 
that, as the property exceeded in value B2,600, 
the District Munsif had no jurisdiction. Son^ 
■ohala V . Manika . . I. L. B« 8 616 

77. Kamavan of Jfo- 

labor tarwad — Madras Civd Courts Act, 1873, s. 
13. For the purpose of jurisdiction, a suit <o 
remove the kamavan of a Malabar tarwad is not a 
suit for the recovery of the tarwad properties 
mana^^ by the kamavan and to bo valued u 
such, but a suit which asks for a relief that is 
incapable of valuation. Nabanjou Chibakal 
K virni Ramam v, Naranjoli Chibak^ 

LATRU KvNHUinn Nambub L li. B. 4 Mao. 814 

78. Suit for removal 

of harnavan — Court Fees Act, 1870, Sch. II, Art, 17, 

6. A suit for the removal of a kamavan of a 
Malabar to^od on the ground of misfeaaance ia 
Inoapable of valuation and falls under a 6, Art 17, 
8bh. 11 of the Court Feea Act, 1870. Govwsak 
Nambieb V. Kbisbhait Mambub ^ ^ 

I,l,.B.4Mad.l46 

79. Ad XX of 1863 

-nftifl fo remove managers of endowmeni from o/iu 
^ovH Fses Ad, 1870, Sch. 11, Arl 17. In a ouit 
«nder Act XX of 1863 to remove the managers of 


VALUATION OF BUJT-^eoiUd. 

1. SUlTS-coafA 

an endowment from office, the subject-matter 
was held to be one which did not admit of valuation 
and the Court-foo payable on its institution was 
the fixed foe of BIO. Vkbbasamz Piixay v. 
Guokappa Mudaliab . 

1 . L. B. 11 Mad. 149 note 

See SlllKlVASA V. Vbbkata 

I.Ii.B.IlMad.148 

80 Madras Civil 

Courts Ad, s. 12 — Court Fees Ad, Sch. II, .‘Irl. 17, 
s, S — iSutl to remove a harnavan — Valuation for 
jurisdidion. Although, for the piirpom's of the 
Court Fi«s Act, a suit to removo the kamavan 
of a Malabar tarwiul is incapable of valuation ami 
subject to the fee pnwribod by a ft, Art. 17 i»f 
Sch. II of that Act, yet, for the purposes of deter- 
mining jnriMliclion under s. 12 of the Civil Courts 
Act, the right of innnage.nu'iil, which is the subjeet- 
mattcr of the suit, must be valued. If the value 
is osUinaled bond file by tlic pliiintiti, the Court 
should ailopt it. Kiushwa f». IIamak 

* I. L. 11.11 Mad. 808 

81, Suit to remove a 

kamavan for mistmnagement as de facto kamawn 
•^Madrtts Civil Courts Ad (111 of 1873), s. 13. 
In a suit brought to remove tlie kamavan of a 
Malabar tanvnd from office on the grounds of 
niismanagemont of tarwad property, to the extent 
of more than 112,500, brought in the Court of a 
District Munsif //eW, that for th« purpose of 
jurisdiction the suit was not one for the ri?oovory 
of tarwad proiKTtica, n«>r U» be valued as such, but 
it was a suit for relief that was incapablo of valua- 
tion, and theniforo was within the jiirisiliction 
of the District Munsif. Kukhan v. Sankaua 

I.L.R.14Mad.78 

82. Mesne profits, suit for- * 
Denitd of ptaintiff's title. In a suit for wasilat, 
the stamp on the plaint will lie sufficient if it coyer 
the amount claimed for wasilat, notwithstanding 
the drfondant may deny the title of the plaintin 
to the land. Kadib Bokhh r. JN ^isb 

Marsh. 166 : 1 Ind. Jur. 0. 8. 103 
1 Hay 870 

88 , - • Suit for posses- 

sion and mesne profits. Where a suit for raesiio 
profits is unitoil with one for possossion, no sopaniUj 
stamp-fee is necessary in respect of 
Sybdun V. Alt^ah Ahmio W. B. 1804, 827 

84, Mortgage — Court Fees Act 

(VII of 1870), s. 7, d. 10— Suit by the mortgagee 
against the heir of the mortgagor for reeor^ of 
tSTMorl^a^eJai 6 , ^ 

vopirtM-Suit for nmt,. A «iit iiwtitutcd by to. 

MaiiMt too hair of too originol mor^ 
nnOTt to h.vo too mortgogo-dobt pobl Iqr ^o 
oxeludvoly of too inortimirf promrtjj but 
also of all the othiT firoperty in the hands of such 
heir liable for the debU of the original mortgage, 
is virtually a suit for money, and dhoiikl bo valued, 
not at principal debt, but the entire amoant 
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VALUATION OF SUlT-eoiilA 
1 . SUITS-eonlfl. 

includiiig inten«t. Kasuinatu Ballal v. Gan- 
PAIBAO AmBITIBHTAB JoSHI 

LZi.B.18Boin.6e0 

86. Ccuri Fob Adt 

(YU of 1870\ «. 7f ela, 5 and 5 — SntI againai 
mortgagu for recovery of mortgaged property. 
d. 9» & 7» of tho Court Fees Act, applies not only 
'.to suits for redemption of mortgaged properties, 
but to all suits against the mortgagee for the 
reeoveiy of the morii^aged properties, and whatever 
may be the actual amount due to tho mortgagee, 
tho Court-foe will always bo iiimn tho amount 
appearing in tho bond. Korahak Sivon e. 
Nobman Cocxbll 1 O. W. N. 670 

86 . Partition, suit for— Jfadfus 

Civil Cowte Act, e. J2--Juriediction^JSiibfert- 
malter of si/ii. In suits for partition, the value of 
tho pro^rty of which the plaintiff claims a diaro, 
and not tho value of the share claimed, doterminos 
the jurisdiotion of tho Court under s. 12 of tho 
Madras Civil Courts Act, 1873. Vydinatiia v. 
SuBRAMANYA . . L L. B. 8 Mad. 886 

87. Suit for parti- 

turn of share of lawl. In a suit for ascertainment, 
partition, and delivery to tho plaintiff, of a share of 
certain land, the suit uiould be valued at tho amount 
of the value of the whole estate. Vydinalha v. 
Suhranutnya, I. L. E. 8 Mad.^ 235* followed. Na- 
OAMMA V. SuBBA • I. L, B. 11 Mad. 187 

88. JL- . Court Fees A^ 

( Vll of 1870y—8uit for partition and for posses- 
sion of share. Tho stamp on a suit for partition 
and possession of tho plaintiff’s diaro of joint family 
property must be an ad valorem one of the value 
of tho share. Balyabt Oanish v. Naba Chtnta- 
Mov .... I. L. B. 18 Bom. 809 

89. Suit for parti- 

tion of family property-^Valuation for purposes 
of jurisdietion-^Court Fees Act {VII of 1870)^ 
s. 7, cL (tv) {hy^uits Valvatum Act (VII of 1887), 
s. 8. In a suit by a member of a joint Hindu 
fhmil V praying for a iiartition of the family pronerty 
and for tho delivery to tho plaintiff of his uiare, 
tho value of the suit for the purposes of jurisdiction 
is tho amount at which the plaintiff values his 
share. Vblu Goundan v. Kumabayblv Goumoak 

L L. B. 80 Mad. 889 

90. Suits Valuation 

Act (VII of 1887), s. 8---Jurisdiction of Sub- 
ordinaU Jud^Foliialton of a suit for partition. 
In a suit for partition of certain prop^y, tho 
value of the whole mperty sought to be divided 
was over R5,000. Plaintiff valued his shore at 
B250, and paid Court-fees on this amount. Tho 
suit was filed in the Court of a Subordinate Judn 
of the first olass. Held, that tho value the 
subject-matter of the suit could not bo held to 
be more than B250, so that the suit ought to have 
been filed in the Court of tho second class Sub- 
oitUaate Judge. Motibhax v. Habidas • 

LI 1 .B. 88 B 0111 . 8 I 6 

■;/ 


VALUATION OF SUIT-amtf. 

1. SUlTS-eonld. 

91. - Bearing fee,. 

eakulation of-^Market value of property. The 
ordinary rule for asBesBing the hearing fee according 
to the market value of Sic property in suit is not 
apjdicable to a suit for partition, and the Court in 
each case ought to fix tho amount of such fee. 
Generally spring, the value of the suit is the 
difference between the value after partition of 
the plaintiff’s share which he requires to bo parti- 
tion^ and the value of tho same ^aro not parti- 
tioned. Kirtkb Chunder Mittbr V. Anvath 
Nath Deb 18 0.L.B.868 

98. — Suit for division 

of lands according to established custom. A co- 
owner of village lands sued in 1881 to have them 
divided among the villagers according to a custom 
(last observed in 1835) that at tho expiration of 
every twelve years the lands should bo redistributed 
by lot among tho co-owners, and to have two of 
the shares dolivered to him as one of such co- 
owners. In 1851 another co-owner had, in a 
suit to which some only of tho jiresont defendants 
were parties, obtained a decree for tho periodical 
allotment of tho lands ; and in 1853 such decree, 
which clearly rocogniz^ the existence and vali- 
dity of tho custom, was affirmed on apfical. Held, 
that tho plaintiff need not pay an institution fee 
on the aggregate amount of the value of all the 
sharers in the viUago, and that tho stamp on the 
plaint need only bo proportioned to tho value 
of the property actually sued for. VenxatA8Va.ui 
Nayaxkan V. SuBBA llAu. Rajtkaba Subbah'ax 
V. Subba Rau .... 8 Mod. 1 

98. Jurisdiction— 

Subject-matter of suit— -Act XIV of 1869, s. 2h. 
What prifiuf fade determines tho jurisdiction of 
a Court is tho claim, or subject-matter of tho claim, 
as estimated by the plaintiff ; and tho determina- 
tion having given the jurisdiction, the jurisdictiun 
itself continuous, whatever tho event of tho suit. 
And this is so notwithstanding a bond fide error in 
the estimate made by the plaintiff, but plaintiff 
cannot oust the Court of its jurisdiction by making 
unwarrantable additions to the claim which 
cannot be sustained, and which there is no remn- 
able ground for expecting to sustain. The subject- 
matter of a claim, witmn the meaning of a 25 of 
Act XIV of' 1869, is the specific thing sought by 
tho plaintiff. In a partition suit, where the plaint- 
iff seeks for a division and separate poBsession of 
his share in joint property, it is the share so claimed 
which is the snlijoct-matter of the claim, and not 
the whole of tho joint jiroperty which is sonsht to 
be divided. LAEsmcAir Bhateab v. Babaji Bb^ 
SAB LL.B,8Bobl8L 

94. Bengal, N.-W. 

Provinces and Assam Oidl Courts Act (Xll 0 / 
1887), s. 81-^oiirt Fees Act (VII of 1870), s. 7, 
cL dSuits Vahalion Act (VII of 1887), ss. 7,5, 
and ll^wrisdieiion, vahusEon for pvrposes d. 
For purposes of jnrlsdiotioD, the wuras *'vm 
of the original suit ’* in a 21 of Act XII of I22T 
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VAIaUATION OF SUIT— nm/tf. 

1. SUITS— 

are. in partition euita, to be taken to mean the > 
value of the property in auit, and thia ia the vatua- ! 
tion by which the Court a ahould bo guided in ! 
atirh auita. Kiriy Chum MiHer v. Annaih Nath | 
Mt J. L. R 8 Cah, 757^ foiiowcd. The Court i 
Fcea Act (VII of 1870), a. 7, cl. 4. doca not contcm- j 
plate that a plaintiff ahould aaaign an arbitrary ; 
value to the aubjoct-matter of the auit. and the 
proviaiona of the Suita Valuation Act (VII of 1887), 
fw. 7, 8, and 11, indicate that thia was not the in- ; 
tontion of the Lcgialature. Boidta Nath Aoya p. ' 
Makhav Lal Adya . I. L. B. 17 Gale. 680 ; 

05. Stamp in fiarii- , 

ffon 9 uit. The plaintiff brought a suit to have I 
99 itoma of property partitioned. The plaint boro ! 
a Court-foo stamp of RIO. The defendants ; 
admitted that^ three of the properties wore an- j 
costral and joint, but as to the other items the ' 
second defendant stated that they were the ' 
self-acquired property of her docoaii^ husband, , 
and contended that the plaint was insufficiently ' 
stamped, as the object of the suit was to obtain j 
a declaration of title to and possession of, properties 
in which the plaintiff had no interest. An issue 
was raised on this imint, and on this issue the j 
Subordinate Judge allowed the objection and - 
rejected the plaints On appeal : — //m, by Pethe- 
HAN, C.J., and Nonuis, J., that the jilaiAt waa ' 
sufficiently stamiH*d. The only relief prayoil for ' 
was partition, and for the purposoa for the stamp, 
the cause of action which is stated in the plaint, 
and that only, must bo looked at. Moiiexdbo 
Chanoha Oavgvli V. AsiiuTosn Oaxoitli 

I. L. B. 80 Galo. 768 

06. “ Subject watter 

in dispute'* — Jurisdiction of Munsif—^Clam for 
partition of share, less than HlfiOO in family property 
exceeding dilfiOO. In a suit instituted in the 
Court of a Munsif by a member of a Mohomedan 
familj^ to have her share of the family property 
partitioned, the value of the plaintiffs share 
was found to be leaa than R1,000, and the value ' 
of the whole family property oxoeodod R],(100. 
HeU^ that the subjeet-matter in dispute in the ' 
suit, within the meaning of a. 20 of the Bengid 
Civil Courts Aot (VI of 1871), waa the diaro which ; 
the plaintiff asked to have partitioned ; that it 
was immaterial that that diare was at the date of . 
the suit a portion of family property which ex- 
ceeded R1,000 in value; and that the Munsif ! 
therefore had jurisdiction to hoar the suit. VydU ' 
uaXha v. SuiftmanyOf L L. R 8 Mad. 236; . 
Kifiy Chum Mitter v. AnnaXh Na(h Deb, /. L. R. 

8 Calc. 767 ; Khoorshed Hossein v. Nuhbee Fatima, 

L L. R. 3 Cale."661 ; and Ram Chandra Narayany. 
Ramyan Mdhaien, L L. R. 11 Bom. 216, distin- 
guisM. Hikmat Ali v. Wau-uk-wissa 

I. UB. 18 AIL 606 i 

07 . Valusof share on ■ 

PUfiifc'oii--i8iib;s6l-iiiaf^ of suU^Munsif, juris- ' 
d/ktion of. Plaintiff sued to the District Court for j 
portion of a one-sevendi diare purchased by him i 
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In an undivided agraharam, of which the total 
value was about R 10,400, and obtained a deoree. 
Held, that the subjoot-mattor of tha suit was the 
share sued for a^ not the total value of the 
agraharam, and therefore the suit diould have 
Mn filed in the District Munaif’s Court. Vydi- 
natha v. Subramanya, I. L. R. S Mad. 235, disUn- 
guishod. RaMAY YA V. SUBRAVUDU 

I.L.B. 13 Mad. 86 

08 Madras Civil 

Courts Act [Mad. Ad 111 of 1S73), s. 12 — Valuation 
of rditf— Suits Valuation Ad (VJi of 1887), 
s. 11^- Suit by a purchaser at a sale, in execution 
of decree for partitiors— Jurisdiction of Munsif 
and Subordinate. Judge. The purchaser at a Court • 
sale of eight pangus out of an estate of 28{j[ pangus 
sold them to the plaintiff. Tlio wholo estate was 
worth more than R2,G00, but the eight pangus 
sold to the plaintiff were worth less than that sum. 
The plaintiff broiijj^t this suit in a Siilfordinatc 
Judge's Court against liia vendor and certain per- 
sons, who were in possession of, and claimed to 
bo ontitlcil by right of pimdinso to, the whole 
estate, for partition and possewiion of liis eight 
pangus. It was found that the plaintiff Was cii- 
tiilf^ to the eight pangus punhased by him ns 
against the defendants. Held, (i) that the value 
of the share sought to be recovered, and not the 
entire value of the projicrly, slum Id ho taken 
to bo tliO' value of the suit fur the purpnso of 
determining jurisrlietion, and that the suit whh 
within the ])eeuninry limits of the jurisdiction of 
a District Munsif ; (ii) that since thedis]KiRnl of the 
suit hail nut been prejudicially nffecUHl, the suila 
Valuation Act, s. 1 J, was npplienble, and ihedocriM 
of the Subonlinate Judge sliould Ix) confirmcMi. 
Quatre: Whether tho Sulxmlinate Jiidj^) has not 
concurrent jurisdiction with n District kAinsif 
in suits less tliiin R2,GOO in value. Krishnnsnmi 
v. Kanahvuihni, I. L. R 14 Mad. 183 Narayanan* 
V. Narayanan I. L. B. 15 Mad. 60 

00, Suits Valuation 

Ad— Ad VII of 1887, s. 8^ Order by AjtpeWiie. 
Court dtreciifig that the plaint be. relumed — Appeal 
against such order — AmendmerU of Memorandum 
of appeal. 'Jlio plaintiff sued in the Court of the 
District Munsif to recover his sliaro of family 
property. The amount of tho property exeealcij, 
but tho amount of tho share claimed was within the 
pecuniary limit of the jurisdiction of the District 
tfunsif who passed a deenfe fur tho plaintiff. On 
appeal it was hehl that tho suit uras nut within tho 
jurisdiction of the Court. Tho decree accordingly 
was rovers^, and it was onlerorl that tho plaint he 
returned for presentation to tho proper CV>urt. On 
second appeal to tho High Court : — Held, that plaint- 
iff’s remedy was not by way of a second appeal, 
but ho diould have proceed under Civil Provodure 
Code, B. 588. The petition of appeal having boon 
allov^ to bo amended in acoordanoo wito this 
ruling : — Hdd, that tho Court of the Munsif had 
juiisdietion to entertain the suit Cbivvabami 
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PiUiAX V. Kabvppa V. Udatan 

I.L.B.SlXa(d.984 

100. Partn«rBliipi---jSr«tl /or flora 

•of profti 0/ partmTihipa after winding np and ad- 
jusiment of aecounia~~Coniraet Act, f. 26S-~Xfourt 
Feu Act (VII of WO)^ a. 7p el. i^SniUe VednaUon 
Act (VII of J 887)9 9. 8-^wMkiion of Mwuif. 
In luits bfought for the Bevoral diarai of tho p] aint- 
iffe in the profits of a partnership after tiie partner- 
ship had boon determined and an adjustment of 
aoconnts made:— IfeU (Norbis and Bahbrjiub 
JJ .9 Rampini, J. disBonting), that, under the 
provisiona of a 7, para, iv, el. (/), of the Court 
Fera Act (VII of 1870), and s. 8 of &e Suits Valua- 
ation Act (VTI of 1887), the suits were properly 
brought in the Munsif’s Court. Ladvhhai Prem- 
chand ▼. Revkhand Vmkhandt /. L» R. 8 Bom. 
148 followed. Dhani Ram Shaha v. Bhagtratk 
Shara I. L. R. 22 Calo, 602 

101. Foaaeaalon, suit tor-^uil 

hg auction-purehaaer--- Procedure. In a suit for 
possession by an auction-purahaser, where plaintifi 
valued his claim at what he paid lor the property : 
— Held, that the valuation was primd facie not 
lnoorro4>t, am], until rebutted by evidenoe and 
the result of a proper inquiry, should be accepted 
as oorroot. If the valuation was <loubtod, an 
enquiry should have boon instituted under Act 
XXVI of 1807. SooBUDRA V . Ram Prokabr 
SiiroH ... 16 W. B. 6 

102. Suit after fore- 

chaure — Court Feu Act, a. 7, cl 9. Where a suit 
for possession is brought after a doereo for fore- 
elosure has been obtained, the valuation of suoh a 
suit in so far as the jurisdiction of the Court is con- 
cerned, is not to be oaloulated aouording to the 
scald* laid down in the Court Foes Act, s. 7, el. 9. 
Auollya Bai Dbbta v. Srama Churn Bosa 

10,Ii.B.478 

1Q8. — Civil Procedure 

Code, 1889, a. 229, Procedure under^-Fruh auU 
Juriadietion. For the puiposo of juriadiotion, a 
•claim under a 220 of Act VlTI of 1860 is a fr^ 
suit and not a continuation of the suit in which 
the claim is made ; so that where, reason of 
a change in the law as to the mode of valuing 
suits for the purpose of jurisdiction between the 
•date of the original suit and the claim, the Court 
that dealt with the original suit ceases to have 
juriadiotion over the subjeot-matter of the claim, 
that Court oannot try the claim. Muttammal v. 
Gbinnan Ooundsn L L. B. 4 Mad. 220 

104. JfadiiM Civil 

Conrta Act (III of 1878), a. l-^uriadiction^uit 
to recover ahare of inheritanee^nbjeet'maUar of 
aviiL^ The plaintiff sued to be declared an hob 
'to a dooreaiwd Ibdiomedan and to recover her 
share of the inheritance, the share claimed being 
less than B2,000, whfle the value of the whole 
•estate ezoeedid that amount Hdd, that the 
unit was to be valued according to the diaie, 
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and not according to the value of the whole estate, 
and the suit therefore was within the jurisdiction 
of a District Munsif. Kransa Bibi v. Abba 

Lli.B.llMad.140 

lOOi . ■. Suit for poaau- 

aion of ahare of eatate and to act aaide deed. In a 
suit for possession of a ahare of an undivided estate, 
and to set aside a kobaja by which the estate had 
been illegally alienated, plaintiff is not bound to 
value his 'Jaim according to the price stated in the 
kobala. Auoopuba Crowdhry v. Mbah Bibru 

10 W. B. 207 

106. Suit for pouu- 

aion and dedaration of titla. Where a suit is fur 
recovery of possession (with mesne profits) of a 
certain portion of land, and for a deolaration 
of right in resMt of the remainder, its valuation 
diould not indude the value of the latter, which 
is only nominal, and requires a stamp of RIO. 
HuBBo Nath Bhuttaohabjbb v. Harvby 

26W.B.28 

107. Suit for poBseBBion and 

maBne profltB— Folice 0/ the original auit-^Bengal 
N.-W. Provipeu, and Aaaam CivU Courta Act 
(XII of 1887), a. 21. In a suit for possession and 
mesne profits, the value of the original suit for tlie 
purposes of a 21 of Act XII of 1887 depends not 
mei^v upon the property sought to bo recovered, 
but also upon the value or amount of the profits 
recoverable. Mohini Moran Dab v. Satis 
Chandra Roy I. Ii. R. 17 Calo. 704 

108. Court Feu Act 

(VII of 1870), aa. 7 and 11 — Meane profUa from 
the indiiuiUm of auH, daim aa to—S. 169 of the 
Code of Civil Procedure (Act VIII of 1859)— 
8 . 60, cL (/), and a. 211 of the Code of Civil Pro- 
cedure (Act XIV of 1882). Tho plaintiff in his 
plaint prayed for mesne profits only from tho 
institution of his suit till tho property in question 
was restored to him, and the decree awarded him 
those profits and directed that they should bo 
determined in execution. After the property 
was restored to the plaintiff, he applied, in execu- 
tion of the deoteo, to have the amount of mesne 
profits determined, which being done, a question 
arose as to whether the plaintiff could proceed 
to farther execute his decree without paying 
the Court-fee on the amount so awarded in exe- 
cution. • Hdd, that no Court-fee was required 
8. 11 of the Court Fees Act (Vn of 1870) applies 
to a claim for mesne profits for which an amount 
can be and has been claimed by the plaint, and 
in respect of which some fee has bem actually 
paid. Ramkbibhna Bhikaji v. Bhimabai 

I. Ik B. 18 Bom. 416 

Maidhn V. Janaxibamayta 

L Ik B. 21 Mod. 871 

108. Pro-omptloiL Buit tor. 

In a suit for pre-emption, the valuation of the 
property sued for is to be cakulated at the market 
value to which it would adl, and not at ten times 
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the value of the ladder jumma. Aujud Snron e. 
Diruir SiKQH . 

8B.L.B.AP.148! 14 W. B. S88 note 

Naovkoo Small e. Tovav Smon 

14W.&928 

110. Jwf iirfidfoa— 

BengtACivU CwrU Act {VI of 1871]t ». 20. In 
a pre-emption luit, the Bubjcct-mattcr ii the riffht 
of pre-emption, the value of ^hich, and not that 
of the property iteelf, detenninci the queition 
of jurisdiction under h. 20, Act VI of 1871. Nauic 
S iNon V. Hash Brhahy Sinoh 

I.L.B.13Galo.965 

IIL ConH Few Aei 

{VII of 1870), M. 5 and 7, cU. (.5) and {0)Smi for i 
pre-emptfon of srpnrate jdots of land m4 being a ' 
fractional chare of a revenue-paying unit. Held, ! 
that in a suit for pre-emption in respect of w>parate ^ 
plots of land ivhieh did not const itiile any definite i 
fraction of a distinct ntviMiuc-payinp area and were . 
not themselves sc'parately assess^ to revenue, I 
the Court-fee should bo paid on the market value I 
of tbo land in suit, and not, as is fho ease where j 
the suit is for a definite fractional share, on five | 
times the Covemmeiit rcveiuie. Uepkhknck 
TN nim THE Court Fkks Act, 1870, a. 6 

1. L. B. 16 AIL 498 

112. Bedemption, suit for— Kafue 

for jrurpoce of juriadidim, 71io purchaser of the 
ecfuity of redemption of certain land sued 1o redeem 
tho same. Ho made the mortiiafior and v<*ndor 
of the land a pro fornid defendant. Held, that the 
value of the subject-matter of tho suit was not the 
market value of the land, but tho amount of tho 
mortpage-monev. Kurair Singh v. Atma Ram 
I. L. B. 6 AIL 882 

118. Madrae Civil 

Cottrfa Act, 1S73, ss, 12 and 14 — Valve of Imprare” 
fnen/a. Per Curiam (Turner, C.J., and Mvttusami 
Ayyab, J., dissent inp), that where an instrument 
•of mortgage does not expressly secure tho amount 
to be allowed for improvements or reflomption 
•of tho mortgage, tho value of tho improvements 
is not to bo calculated in ascertaining tho valuo 
of the subject-matter of tho suit*’ for the pur- 
poses of jurisdiction under s. 12 of the Madras 
Civil Courts Act. Per Turner, C.J. (Muttusami 
Ayyab, J., eonciirring), that by the custom of Mala- 
bar, a condition is attached to all kanom demises 
that the mortgagor shall pay tho valuo of im]irovc- 
ments made by the mortgagee during the term 
of the demise oefore ho can redeem, and the in- 
payment of the sums spent in improvements 
thus secured by the mortgago in the same man- 
ner as the repayment of the principal advanced, 
and must be cuculated in determining the value 
of the Bubieet-matter of tho suit for tho purpose 
*01 Jurisdiction. Zamobiv or Gaucut e. Nabatana 
L L. & 8 Hod. 284 

AvoBTiioim I. L. B, 6 ICod. 287 note 


VALUATION OF 8UZT-eofif4 
1. SUITS -ron/if. 

114. Jurisdiefton of 

Munaif, Tho integrity of a joint usufructuary 
mortgage having been broken in consoquonco of 
the mortgagee having pim'hased the right of several 
of the mortgagors, one of tho mortgagors sued in 
the MiinHif*B (’oiirt to ri^coviT his share of tho mort- 
gaged property, alleging that tho mortgago had 
beem rtHloenit‘d. 'Pho value of the mortgagoo’s 
right qua such share was under 111,000. *rho 
mortgageo wd up as ii didcMicc to such suit that 
a bonil, under which a sum exnHMling HI, 000 
w'as due, hod bctui tacked to the iiiortgiigt*, and 
that, until siioh sum hod Wn fttitislied, the plaintiff 
could not recover poHsc'ssioii of his shiin*. //fid, 
on tho question whether the MiiiiHif hod juriwlictinn, 
that tho valuo of the Hubje(*t-mntt4T of tho suit 
was tho value of the mortgagee’s right ma tho 
plaintiff’s shan' ; and as thi» value of Hiieli right 
did not oxcmmmI R 1,000 even if it were held that 
the mortgaged propcTty was further inciimbt^n^l 
with such Ixind, mieli suit w‘As eogiii/ablo in the 
Miinsirs Court. Tho prineiplo laid down in (Jfibind 
Singh v. Ktdlu, /. L R. 2 .1/1. 778, followed. 
Bahadur o. Hawaii Jan . I. L. B. 3 AIL 822 
116. ... Joint mofUjago-- 

Jurisdiction— Court- fee — Valuatum of Huitr-- 

•• Suhjerl-mntter in dispute ”• -dri Vil of 1870, n, 7, 
Art. (f ») — Act VI of 1871, s, 20Sltitiite, eon- 
; Htructitm of. A diTil of tnortgaget was executed 
by P, T, and S for Hl.OOO. .-1 , the piirehiiser of tho 
I shnn^ of S, brought a suit for recovery of posses- 
I sion of one-thinlpf the iiu>rt gaged pniperty against 
! the mortgagiH's who hiul pnn'huHed the shiires of 
' P and T, tho other mortgagors. 11 rid by Uio 
I Full Bench w'ith ndi-nmee to s. 7, Art. (/*), of tho 
' Court Fees Act (Vll of 1870), thiit the defendants 
mortgagiHfS having hnnight ii]) the equity of ris- 
: dernption of two of the mortgagors, and pro 
tanto extingnishiHl their niorlgugci-debt anil so 
by their own net empowerf^il tho plaintiff to suo 
for redemption of onf?-iliinl of the pro|STty, tho 
prineifNil money imw sc'ciired ns hrttwe^nn them 
and the plaintiff must now Im n^gnnbsl ns ono- 
third of the original mortgage amount, — namely, 
Rl,333-5'4, — Dioro particularly as fiscAl imact- 
monts shoiilil, ns fur as possible, be construed 
in favour of tho subject, ttalkriahna Dhowlo v 
Nagvekar, I. L. R. 6 Rom. 324, refeireil to. IhU, 
also, W'ith rcdiTcnco to the b-rms »»f s. 20 of tho 
Bengal Civil (kmrts Act (Vf of 1871), that tho 
" subject-matter in rlispiitn ” in suits of this 
kind was the amount of the mortgage-debt and 
tho mortgagee’s right-s which were sought to bo 
paid off; that fnim tho IfTms of tho plaint it 
was obvious that in the present case tho siibject- 
mattor in dispute was R 1,333-6-4, tho ono-thinl 
of the original mortgago sum of R4,000 ; and that 
it was thoreforo beyond tho limits of tho Miininf’a 
pecuniary jurisdiction. Per Maiimood, •/.—It is a 
role of construction that, while in cases of taxation 
everything must bo strictly construed In favour of 
subject, in questions of jurisdiction the pre- 
sumption is in favour of giving jurisdiction to the 
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highc'Bt Court. ObucrvationH by Mahmood, ■/., as 
to the Bubjecb'inatter of suits for the redemption 
of morteagos, and the mode in urhich the value of 
siifi}i Biibjoct^matter should bo calculated for pur- 
poses of jurisdiction. Amanat BnoAM v. Bhajak 
Lal . . . LIfcB.8All.488 

116. Urntfruetuary 

niorigago--'Over-vnlvaiian of mil, tftci of Juris- 
diction. The mere fact that a suit has been over- 
valued does not dcfirivo the Court in which it is 
brought of juriMlietion. if the over-valuation was 
bond fide and had not the effort of altcrinff the 
appellate jiirisdiotion, that is to say, did not 
cause the appeal from the judgment of the Court 
of first instance to lie to a different Court from 
that to which it would have laid had the suit 
been instituted in a C?ourt having a more limited 
jurisdiction. Rajbnduo Lall Gossami v. Shama 
Cnniiir Laiiohi . I. L. B. 6 Calo. 188 

40.lfcB.417 

117. Suit to redeem 

mortgaged land faying ret^enme to Oovemment. 
The stamp duty payable under Seh. B of Act X of 
1802, on a suit to redeem mortgaged land paying 
revenue to Covemment, should Iw calculated on 
the sum for which the land is mortgag(Hl, and not 
on the market value of such land. Nandbam 
Humdarji Naik V . Balaji Vttiial 

6 Bom. A. G. 168 

118. — Suit by kanom” 

holder against jenmi and holders of prior kanom in 

possession, A suit brought by a kanom-holdcr 
against the jenmi and the holders of a prior kanom 
in posHCHsion, to recover possession of the lands, 
may be properly treated, for the purpose of juris- 
diction, as a suit for land, although it results in a 
doerd! for redemption and, if regarded as a redemp- 
tion suit, would bo cognizable by a Court of subor- 
dinate jurisdiotion. Mabakar'v. Paramkswarak 

I.IfcB.6Had.l40 

119. — Court Fees Act 

{VJI of lH10)^Dekkan Agriculturists' Belief Act 
IXJUl of 1879), Ch. II. ITie valuation of a suit 
for redemption for purposes of jurisdiction is 
the amount remaining duo on tho mortgage, or 
elsimed on it by tho mortgagee. It is that amount, 
and tho right connected with it, which is the usual 
subject of contention in a mortgage-suit Per 

■■ Bibdwood, J, — ^ITie rules laid down in the Court 
Fees Act (VII of 1870) are not to bo taken as 
neoNsarily a guide in determining tho value of 
the BOhJect-matter of a suit for purposes of juris- 
diolibn. Rvfchand Khimcravd v. Balvart Nab^ 
.... I, Ifc B^ U Bom. 681 1 

^rHif Belief Act (XVII of 1879). Ch. II, s. 8 
--MppM^--J 1 Cftsdte<toll, In a redemption-suit the 
valuation of the snbject-mdtter does not dmond on 
the value of the mortgaged jtNmerty. Vwe the 
mortgage itself is denm, and the mortgagee doea 
not say what he olaims in lespeot of the mortgage- 


VALUATION OF 8UZT--6cmfd. 

1. SUITS— coned. 

debt, tho amount found to be remaining due on* 
tho mortgage, if any amount was due at the date- 
of the suit, would represent the true valuation 
of the subject-matter of the suit. Bupehand 
Khmokand v. Btdvanl Narayan, I. L. R, 11 
Bor^ 591, followed. The plaintiffs, who were 
agriculturists, suit to redeem certain lands, alleging 
that they had been mortgaged to the defendants* 
father for RfiO, and that the debt had boon satisfied 
out of tho rent and profits of tho mortgaged pro- 
perty. llie defendants denied tho alleged mortgage. 
'Jhe Subordinate Judge found that the mortage 
was proved, and the mortgages-debt had been more 
tlian paid off out of the profits of the property in 
dispute. He therefore passed decree awarding 
[ummnon to tho plaintiffs. Against this decree 
f ho defendant appealed. Tho District Court found 
rhat tho mortgage was not established and revers- 
ed tho decree of the Subordinate Judge. Held, on 
second appeal, that no appeal lay to the District 
Court from tho decision of the Subordinate Judge. 
As the Subordinate Judge found that no sum 
rt«tnained duo on tho mortgage, and as tho original 
advance was allcgeil to have been R50, the suit 
nas governed by the provisions of Oh. IT of the 
Dckkaii Agriculturists* Relief Act (XVI T of 1870). 
Amrtta bin Bapujti V. Nabu bin Gopaiji Shamji 
I. L. B. 18 Bom# 489* 

18L - Suit on mort- 

gage, — Suit for redemption of mortgage — Value of 
subject-tnatler of suit. In a suit upon a mortgage,, 
where the sum duo uiion tho mortgage is unknown, 
what doterminoB the value of tho subject matter of 
tho suit is tho amount of tho mortgage, tho rights 
connected with which are the subject of contention. 
Ram Chandba Baba Sathk v. Janarphan Apaji 

1. Ifc B. 14 Bom. 19- 

188. Court Fees Act 

( VII of 1870), s. 7 — for redemption of mort- 
gage,, In a suit for the redemption of a kanom tho 
institution fee must be computed on the kanom 
debt as it originally stood. Repxrrncb under 
Court Fees Act, b. 6 . I. L. B. 14 Mad. 480* 

188. Court Fees Act 

{VII of 1870), ss. 7 {ix) and 17 — Bedemption suit 
against mortgagee in possession — Arrears of rent 
covenanted for, to he deducted from the mortgage 
amount. In a redemption suit against a mortgagee 
in possession, when the mortgagee has not paid rent 
which has Ixwn stipulated for, and the plaintiff 
asks for an account in taking which tho arrears of 
rent riiould be deducted from the mortgage amount t 
^Hdd, that the Oourt-#o diould be computed 
according to the principal sum expressed to be 
secured by the mortgage. Eagharan Patter v. 
AptuPatteb . . .LZfcB.ieMad.ie 

184. Suit to redeem 

mortgage and for rsaf— ifodrus CM Courts Act 
(Mad. Act III of 1873), s. 14. The kamavan of 
a Hakbar tsiwad, having the Jenm title to certain 
land and hdding the uiaima rifj^t In a oertain 
pnblie devasom to whioh other land belonged^ 
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demiaed landa of both description on kanoni 
to the dofondants* tarwad, and subsequently 
executed to the plaintiff a melkanom of the first 
mentioned land and purported to sell to him 
the jenm title to the biBt mentioned land. In a 
auit brought by the plaintiff to recl(>ein the kan<»m 
and to recover arrears of rent \—Udd^ that, for 
the purposes of determining the jurisdiction of 
the Court of Appctal, the value of the subject- 
matter of the suit was the aggregate value of the 
two heads of relief. Konna Panikar v. Karuna- 
KARA .... LL.B. 16 Mad .328 


126. 


127. 


Bale, suit to set aside 


Bestitution of oonjagal 


rights* suit fbr— Fttfffia CmtrU Act, 1S75, a. 49 — 
AppeaL 71ie proviso in a 40 of the fiunna Courts 
Act amounts to an express declaration that it is a 
condition precedent to the right of appeal from the 
llccordcr’s Court that tl^ suit shall bo one which 
has an amount or value capable of being estimatod 
In money, and that amount or value must fall 
within certain spocifitHl limita A suit for the 
rcHtiiiiiion of conjugal rights is incapable of being 
valued, and no ap])eal therefore in such a suit will 
lie under the Burma Courts Act from a decision of 
the Recorder of Rangoon. Colam Ratiaman r. 
Fatima Biui . I. L. B. 18 Calo. 282 

120. A suit for resti- 

tuti<m of c'onjugal rights is not one to which any 
special money value can be attochofl for the pur- 
fioBOB of junsdiction. Odam Rahman v. Fatima 
fiibi, L L. R. 13 Cate, 232, folllowcd. Mowi.a 
Newas V. SAjtnuxNiAHA Hint . 

I. Ii. B. 18 Colo. 878 


Anh in exeevtion of tircree — Value of property 
ndfl. In a suit to set aside an auction sale, the 
plaint must lie stam|MHl as if the suit were for the 
recovery of the property. Urapu Chowuiiky v, 
IsiiAN Chumuer Has . 8 O. L. B. 281 

128. Bhare of land* suit for— 

Suit fdatiny to hnd — Rental of share. In valu- 
ing a suit relating to a share of land, the rental of 
the diaro is to be the criterion of the stamp. Ram 
Buksh Tuakoor V . Ajoodhya Lal 

2 W. B. Mis. 46 


128. 


Waste lands, suit for— 


Waste Lands Act {XXIII of 1363), s, 5, suit under. 
In a suit under s. 6, Act XXIII of 1863, by a 
claimant to waste land proposed to lie sold or 
4ithcrwise dealt with on account of Government, 
or by an objection to the sale or other disposition 
of such land, the plaint must be on a stamp of 
RIOO. GBBisn CuuMDXB Roy v. Collector of 
Sylhbt . • 7 W. Bi 848 


180. 


« Imnd "’-Pre-emption^ 


Tfa}tb-«l-ars— Cosrl-/e6— Ael VII of 1870 (Court- 
fees Act), s. 7, snA-s. V (6)— land— Vafuaftba of 
suit The term “land,** as used in the Gourt- 
Toec Act, 1870^ does not inelnde buildings. A 
claim, therefore, for pre-emption of an indigo 
fMtoiy, although the site of the ihotory may be 
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land |iaying revenue (o the Goveniinent, must be 
valued, and court -fees iiaid thereon aitcording 
to the value of the buildings (Hiiistitiiting the factory 
and not acccwling to the value of the site. 8iich 
biiiklings ns constitute nii indigo fact 4 iry would fall 
within the meaning of the term “ houm*s,** as UM 
in the (*ourt*fces Act. DinuiA Sinoh i\ Rihiib.siiar 
Uayal ( 1808 ) . . I. L. B. 24 AIL 218 

Membership of tarwad— 

ValnaUtm of a suit for tMtmition as to membership 
oftnnvad. I ho value of a suit for a declanition 
that wUin persons aiv»*r not mcinlN-rs of a 
tarwad in the vnlue of the shnn^ of the frirtmd 
property which would be Allotted to them if a 
partition wen* innile by coininon conwiit. Panoa 
V. UNNiKurri(l!HKl) . I. L. B. 84 Mad. 276 

182 . — . Partition— /frof/id cinl 

Courts Art (Xn of ISS7),s. 2r ^-.\ct '/ of 1SS7 
(General Clansrs Jr/), a 3 rl. (1.3) •Valuation of 
suit -Apjical-^Suit for partilitm. In a suit for 
partition of the slinn* of one only out of M>veral 
co-shnn'rs in immoveabh* pro)iiTly. the ])niper 
yaliiatinn «*f the suit for ]>iirfMises (»f jurisdiction 
is the value of tho sham sought t 4 » bo sn|ianiUMl 
from the rest of the pn»|KTty. and not the value 
of tho ontire pnqsTty out of which tin* sham is to 
Ijo taken. WAjm-iTo-niN WAiaru.Aii (l!N)2) 

I. L. B, 84 All. 881 

183. Bevision of valuation— 

Court-fens Art ( VIl of lS70y-Suit for an aecouni 
— Petition to inrreftsc valuation after fiwling by 
Commissioner- -/ncreriMe to amount eirvidimj Courts* 
jurisdietianr—RHum of iJbiint for presvnUition to 
proper Court -^.Material irrrynlarity. In a suit 
f(»r an account, the nsiial valuation for piirposc^s of 

I Court-fw'B was mode* in tin* plaint, which was filed 
, and received in a Miinsirs Court . The Munsif 
I apjMiintod a rommissiuncr to taki* an accoiiitt, and 
i tho rcHiilt was that pin intiff was found by the 
I (V)mmitisinncr to Im* cntjtli*d to a iniieh larger sum. 

[ Plaintiff then appliwl for leave to anientl the plaint, 
j which was grunted, ami tin; valuation of tho suit was 
i acconlingly inrn*aHi*d. As tho amount c^laiimMl in 
the amenderl plaint was gn^atcr than that over 
which the Court of a Munsif ordinarily lias juris- 
diction, the Miinsif orileriKl the plaint to lie re- 
tnmcrl for pn*sf*nt.ation to the pro|s*r Court, field, 
that tho Munsif hofl acted with iiialcrial irri*ga- 
larity in fs^rmitting ilin valuation of the suit to 
be rovisod ; and that ho ought to have friid tho 
COSO. Arooya Up ay an v. Ai-PAcirr UownrAN 
( 1001 ) . . I.L.B.86Msd.648 

184. - - Under- valuation— Fttite 

Valuation Art (VII of 1337). s. tl — Under- 
valuation of suit- Disposal of suit not j/rejudiciaUy 
affected — Admissibility of objection on seeand appeal. 
llie defendant in a suit raisod tho ..^objoc^n 
that its valuation was inc»rrt*ct, and thal^ inosr- 
rectly valuer], it would exceed the jurisdiotfen 
of the Munsif *M (burt. Tho objection was over- 
ruled, both in tho Munsif's Court and in that 
of the Uietiiot Judge, but was raisod again on 
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^■eooncl appeal. HM, that the objection wai one 
that could bo raised on sdcond api^a]. 
also, that, even thou^ the suit wexe under- valued, 
as oontended, the objeetion to it on that ground 
was not one that the Court would ontortaxn, 
having regard to a 11 of the Suits Valuation Aot 
(VII of 1887), inahmuch as it had not been hhown 
that the disposal of the suit had been thereby 
prejudicially affected. Govinda Mknov «. Kabv- 
NAXARA Mrnon (1900) 1. Ih R. 24 Nad. 48 

185, Butt foraooount— Appeal— 

Fofvm of appeal-Sengal, N.^W.P. and Auam 
Civil Cowta Ad {XJI of 1887 )^ «. 2L When the 
plaintiff fim a certain sum as the amount of his 
clMm only approximately or tentatively, and prays 
that the amount of his claims may be ascertain^ 
in the course of the suit, the amount found by 
the Court to be due to him must be regarded as 
tiie value of the original suit for the purpose of 
determining the forum of appeal, under s. 21 of Act 
XII of 1887. Mohini Mohan Das y. Saits Chandra 
Boy^ /. £. R. 17 Cak. 704; Nilmonsy Singh v. 
Jagabandhu Boy, L L, B. 23 Cak. 538 ; and Modhu 
Snddun Roy v. Prosanno Kumar DuU {unrtporUd), 
nolerred to. BamMwar Mahton v. DUu MahUm, 
L L. R. 21 Cak. 350, and Nagtndra NaHh 
Mammdar v. Buasik Chandra Rai, 6 C. W. N. 346^ 
distinguidied. Gulab Khan v. Abdul Wahab 
Khan (1904) . . L L. B. 81 Colo. 866 

186. Claim to attached 

ty— Jttftedieftbfi— Stttf hy unsucesssful daimani 
under s. 283 of the Code of Civil Procedure to 
obtain the declaration rendered necessary by the order 
allowing aUaehment when there is no distinct claim 
against judgment-debtor for declaration of ffffe, to be 
valued at the amount for which atta^ment is made 
and nef at (he value of (heproperty-'--Judgmenhddaor 
not party, merdy as such, to claim proceedings 
in (he eye of law. A claim to attadied property 
under s. 278 of the Code of Civil Frooedure being 
dismissed, the uxumocessful claimant sued for a 
declaration that the property was not liable to 
attaohmont as the property of the judgment- 
dehtM. The Judgmont-aebtor was made a party 
but lio distinct claim was made against him. The 
value of the attached property was B2,776, while 
the amount for which attachment took jdace was 
only Bl,700 i-^Hdd, that such a suit was not a 
suit to obtain a declaration of title to the proper- 
ty, but one for getting rid of the effect of the 
onnte disallowing the claim and ou^t to be valued 
at the amount for which the property was attached 
when sudi amount is less than the value of the 
property. Dwarka Dae v. Kameshar Prasad, L 
A B. 17 AU. 89 distinguished. A judgment- 
debtor who is not in fact a party to the claim 
ptoocedii|gs docs not in the tjo of law become 
by*naaon sedely of his bmiig tho judgment- 
debtor. MoidinKuttiv.KunkilSMAU,LL.B. 
23 Mad. 721, followed. Kburnasami Naidu a 
Bomabuxdarax Chxttiab (1907) 

tlAB.80HBd.886 


187. Bult ftir deolmilng dooau 

mont inwalidp-Coiirf Fees Act (VII of 1870), 
s. 7, para. IV, cL lej—Suit for dedaring invaUditw 
of document, which plaintiff is not bound to 
hate sd aside is not a suit for declaration and 
eonseguentidl relief within seetion-~Jurisdidion 
Ruk 2 of Ruks under s, 9 of Suits Valuation 
Ad. In order to determine whether a suit falls 
under a 7, paragraph IV, clause (e) of the Court 
Fees Act, the substance of the plaint and not the 
worth which the plaintiff ohoosM to use, must be 
considered. A person may rdy on the invalidity 
of a- void instrument as against himsolf without 
suing for its cancellation ; and a suit by him for 
declaring the invalidity of such instrument wiE 
not bo a suit for declaration and consequential 
relief under s. 7, paragraph IV, clause (c), of the 
Court Fees Act. It will be otherwise where the 


r y cannot impeach the arrangement effected 
the deed writhout having it canoollocl. A 
transaotbn by the Xarnavan of a Tarwod ia 
void against members not consenting thereto, 
if it is in excess of his powers as such Karnavon. 
In declaratory suits where no consequential relief 
Is prayed, the value for purposes of jurisdiction 
is tho value of the property likely to he effected 
by the declaration and rule 2 of the rules of the 
High Court of 26th February, 1903, docs not 
ap^y to such cases. Chinoaoham Vitil Sahxabait 
Naib V . Chinoaoham Vitil Gofala Mrnon (1906) 
LL.B.80Had.lB 


188. Bait for recovery of land 

and mesne profits— Fehuifibe of suit AppeaJt 
-—Forum of appeal— Bengal, N. W. P. and 
Assam Civil Courts Ad {XIl of 188'n, s. 21— In- 
terest pendente Ute— Court Fees Ad {Vll of 1870),. 
s. 11. Held, hy Ramfini, A.C.J., Bbbtt, Mitba 
and WooDHom, JJ., t^t when in a suit for 
possession of land and mesne proffts, which was. 
originally valued at a sum below B6,00U, and 
whloh was insUtutod in the Court of a Subordinate 
Judge, but in which the whole amount actually 
tonnd due, inclusive of mesno profits payable- 
by the defendant to the plaintiff, was over 116,000, 
an ampeal would lie to tho Court and not to- 
the District Court Where a plaintiff fixes a 
certain sum as the amount of his claim only 
approximately or tentatively, and prays that the- 
amount may be ascertained in the suit, the amount 
found by Uie Court to be due to him must me- 
rally be regarded as the value of the original suit 
for the purpose of determining the forum of appeal. 
Culdb Khanv. Abdul Wdhdb Khan, 1. L. R. 31 
Cak. 385, approved. Hdd, also, that interest 
pendente lite on the mesne profits diould not be- 
taken into account in estimating the value of the- 
original suit. Hdd, by Murbbjhi, J., that the 
rule formulated in Gum Khan v. AbM WMb* 
Khan, I. L. B. 31 Oak. 365, was too wide and re- 
quired to be qualified; that wherea jdaintiff was- 
permitted by s. 60of tiie Code of Gm Firooeduie- 
to put upon the relief claimed by him an approxi- 
mate or tentative value, and the Court detminedi 
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1. surrs-Hioiieu. 

the emount which the plaintiff wm entitled to ra- 
ooTer, ench amount, if accepteil by the plaintiff aa 
the valuo of the relief claimed by him, determined 
the Talue of the suit and. oonHoquently, the forum 
of appeal, under a. 21 of Act XII of 1887. Ijjat- 
ULLA BkUYAN t*. C'HAajIRA MOH.iN BaNKRJSK 
(1907) . . I. L. B. 84 Calc. 964 

189. Suit under Civil Pro- 

eeduro Code (Aot ZIV of 1882). a. 
288— Properfiy of phiniiff wrongly aWirhrd'-^CMm 
in execution proceed ingn rejected- Court Fecu Act 
(Vllof W0),8eh. //, Aft. 17, eult-M. {l)^Suit to 
eet aside summary decision of Court mat estahlished 
under Letters Patent, The plaintiff waa in poatieM- 
aion of immovealilo property, whir-h alio had 
puichaficd from the aecond defendant against 
whom the first defendant obtained, in the Tourt 
of a Subordinate Judge, a doerco in execution of 
which the plaintiff’s property waa attached. 
Her claim in the execution prucoodinga was re- 
jected, and die thcreu|Mm brou^t in the Sub- 
oidinate Judge's Court, a suit for a declaration 
of her right to the pro|iorty and for an injunction 
to restrain the first defendant horn executing his 
deeree against it. Held (reversing the decisions 
of the Court Ixdow), that the suit waa under s. 283 
of the Civil Procedure Code (Act XIV of 1882), 
for which the proper (.■oiirt-feo waa that presoribed 
by sub-a. (1) of Art. 17 of Sch. J1 of the Court 
Fees Act (VJ I of 1870), namely, lilO for "a suit 
to alter or set aside a summary decision or order 
of a Civil Court not establl-hed by Lottery Patent." 
Dhondo Sdkharam Kvlkami v. Oovind Bahaji 
Kulkami^ L L. R. 9 Bom, 20, followed. Phux. 
Kuuari V, Giiaksuyam Misra (1007). 

I. L. B. 86 Galo. 802 
B.O. L.B.86LA.28 
12 0.W.B.169 

2. APPEAIJ3. 

1. Queition of valuation— p- 

ptllaU Court, power of— Act XXVI of 1807.^ An 
Appellate Court has no power to set aside a decision 
airived at by the Court of first instance as to the 
valuation of the property in suit. Mafizuddin v. 
Kariuunnissa Bibrb 

6B.L.B.AP.11: 14W.B.881 

ISBAN ChAMDBA MooXBRJEX V. LOKKKATlT 
Roy 6B.L.B.AP.12: 14W.B.461 

2. — ■ Bengal, AT.-TK. P. 

and Assam Civil CouHs Act (XII of 1887), s. 21, 
cl (a)— “ Value of the original suit " Amount 
or value of the subject-matter of the suit " District 
Judge, jurisdiction of— Ooneral Clauses Act (/ of 
1887], s. 3, d 13. For the purpose of determining 
the proper Appellate Court in a civil suit, what 
is to be looked to is the value of the original suit^ 
that is to say, the *' amount or value of tho sul^eot- 
matter of the euit.” 8uoh "amount or value 
of the subjeot-matter of the suit *’ must be taken 
to be the value assigned by the ^aintiff in his 
plamt^ and not the value as found by the Court 
unless it appear that, either purposely or through 


VALUATION OF BUTT-eontd. 

2. APPEAIB-eos/cf. 

j gross negligpnce, tho true value of the suit had 
I been altogether misrepreiiontod in tho plaint. 

! Maiiabiu Siroh r. Bkiuri Lal 

I. L. B. 18 All. 880 

! 8. Ground of appea 

i going to the whole of the respondent's decree. 

' Where one of several npisdlantH liikes a ground 
: of apiwul which gis's to the mol cif the n^sisiiideniV 
ease and whieli. if Huiteessful, would de])rivc the 
I respondent of his deen>e as a whole, and not 
i mertdy of his inteivst in it qmmd tlio particulAr 
I api^llant, the Appellate Court is jiistilioil in re- 
! fusing to hoar sueh apiiellant on mieh ground as 
afori'said unions he lutys ii Court-fee Hiiificient 
to cover the whole relief obtuinahlo on Niich ground 
of appeal. Bujiiawan Uai r. MARrsn Lai. 

1. L. B. 16 AIL IIB 

4. Suit of the nature 

cognizahle in Courts of Snuilt Cairns, For tho 
i purposes of an appeal, whether from a dtc.n*o 
in a regular suit or from an orrlcr iNi^sed in exe- 
ciition of such decree, the [N‘uuniiiry tCKt of juris- 
dietion is the valuation of the original suit in which 
tho deereo wws passed and not merely tho actual! 
amount affected by the onler simghi tu'U) apimaled. 
Nazau Husain v, KksiiiHai. 

I. L. B. 18 AIL 681 

6. - - - Jurisdiction of 

District Judge -Valuation put hy phintiff in his 
plaint — Amount awarded by decree^ Bengal, N. 
IF. P. and Assam Civil Courts Act (Xll of 1887). 
The pecuniary jurisdiction of a Civil (Joiirt ois 
its appollato side is, onlinarily sjieuking, govornml 
by the value etatoil by tho plaintiff in his plaint ; 
and if a suit, having regard to the valuation in 
the plaint, is within tho jurisiliRtioii, such jurisdie. 
lion is not ousted by the Court finding that a deereo 
for a sum exceeding the limit of its peuuffiaiy 
jurisdiction should ho given to tho plaintiff. 'J7iero 
is nothing in Act Xil of 1887 to eontino tho sum 
for which a Civil Court may imss a decree to the 
limit of its jurisdiction hi entertain ii suit. Maha- 
hir Singh v. Bchari Lal, 1, L, R, 13 AH, 320, rcfiT- 
redto. Maduo I>as v. Ramji Patak 

I.L.B.18 AIL 288 

8. Jurisdiction - 

Appellate Court, Where it apiiears on npijcnl that 
tho Buit has not been rightly volued, oml if rightly 
valued the Court of first instaneo would ool have 
had jurisdiction to tiy it, tho Appellafo Court 
may entertain tho objection, though it had not 
been raised in tho Court below. Siino Gobind 
Raut V. Abiiai Narain Ningii 6 B, L. B. Ap. 17 

7. Undor-valuation — Ground for 

dismissing appeal-insufficient sUmp. Where an 
appeal was brought on an insufficient stamp, the* 
appeal was dismissed without mjudico io the 
appellant bringing a froah appeal within twenty 
days on a full stamp. Wali Alam v. Nasrab 

8B.L.B.AP.104 

a. 0 . WoLU Alum v. Misuun . 18 W. B. 60 
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8. (Tround for dis- 

vtuBing ajrpml When a suit has beea admitted 
upon a certain stamp, tried, and decreed for the 
plaintiff, ** under-valuation ’* is no ground for ! 
ilismissing the defendant's appeal. Emamiiodin | 
Kuan v, Ramkishorb Kowar 

6B.L.B.AP.80 j 

8. Ituuffieienilit' j 

oiamped appetd-’^Depuly lUgUdroft power of’— ; 
Civil Procedure Code. mu. «. 31. The Deputy 
Registrar has no authority to make an order ? 
returning a petition of appeal when the stamp j 
fee paid upon is insuffieiont. 'Clie right course for I 
that offioer, if his requirements as to stamps are | 
not oom^ied with, is to lay the matter before the j 
Court. But if the apijollant is ready to pay | 
what is required, then, whether the time for j 
filiOg the appiAl has expired or not, the Deputy | 
Re^trar is bound to receive it if it was originally ' 
ted in time. Ambub Au v. Kali Chand 
84 W. TL 858 

10. Over-valuation- -/fe/mid of 

stamp duty. Where excess stamps had hoan filed 
in consequence of an over-valuation of the appeal, 
the surplus amount was ordered to bo refunded. 
7a ihe maUer of Grant . 14 W. B, 47 

U. — Law applicable to valuation 
— Law ta force at preaenlaiioa of appeal. The 
valuation of an appeal must be according to the 
Act in force at the time of its presentation, and 
the original valuation under a law obsolete at the 
period of appeal can have no influrnne in the 
decision. Anonymous . . 5 Had. Ap. 44 

Bbuoobutty Kooer V. Kustoorxe Kookr 

16 W. B. 878 

18. Civil Procedure 

Code. JSS9. a. 2Z9^hange of law helween date 
of original suit and date of claim, effect of. on 
jnriadielion. The subjeot-mattor of an appeal 
should be valued for the purpose of jurisdiction 
ao^x)rding to the law in force at the date of the 
appeal, and not of the suit which has led to it. 
For the purpose of jurialiotbn, a claim under a 
220 of Aot VII ( of 1860 in a fresh suit, and not a 
continuation of the suit in which the claim is 
made, go that where, by reason of a ohangA in the 
law as to the mode of valuing suits for the purpose 
of jurisdiction between the date of the original 
suit and the claim, the Court that dealt with 
the original suit oases to have jurisdiction over 
the subject-matter of the claim, that Court cannot 
tiy the maim. Muttvnmal v. Chinnana Goundbn 
I.L.B. 4Had.880 

18, - Bengftl Olvll Courts Aot 

iBeng. Aot VI of 1671)« s. ^IL-^ubjed-matter 
in diapiite—Juriediction of the High Court. Hie 
•ppeal from the decree or order of a Suhoidinato 
Judge or Munsif, where the amount or value of the 
subject-matter in dispute in a suit exceeds Rfi^OOO, 
lies to the High Ooi^ although the amount or 
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value of the subject-matter in dispute in appeal is 
less than R6,000. In the matter of the appeal of 
Duu Chand 9B. Ii.B.190 

8. a Dooly Ghuno v. Nirban Sinok. Nurrbn- 
DXB Narain Sinqk V. Sreb Narain Doss. Mebr- 
BHOY SiNOU V, RaMFEBSHAO SiNQH 

18 W. B. 861 

So also held, under a. 18, Act XVI of 1808, by 
the majority of the Court (Pearson, J.. dissenting) 
of the North-Western Provinces in Mahomed 
Hossein Khan v. Shib Dyal 

5 N. W. 108 : Agra, F. B. Bd. 1874, 876 

Masooma Bbbbb V. Nazur Fatma 

1 N. W. 117 : Bd. 1876, 808 

CiiuNDER Bhan Sinqk v. Jairam Gebk 

6 N. W. 176 

But see Srimati Dasi v. Soitdamini Dossee 

8 B. L. B. 188 note 

14. Appeal where 

one suit has been split up into several. Where a 
suit for R13,777 was brought against defendants 
whoso interests were not iilonticai, and thd Judge 
ordered separate trials of the different causes 
involved, as provided in s. 0, Aot Vlii of 1860, 
an appeal by the defendants from the decision 
in one of the suits valued at BI40 was held not to lie 
to the High Court Ram Coomar Dosh v. Biphoo 
Mookke Dassre 16 W. B. 81 

16, Interest on 

amount of appeal. Whore an appeal was brought 
from an order in execution of the doeroe in a suit 
in which both the amounts sued for and the amount 
of the decree were below R6,000, but by reason 
of interest the appeal was valued at more than 
that «um, the case was held to come within the 
principle of In re Duli Chand. Rai Dhanfat 
Singh Bahadoor v. Madhumati Debt 

8B.L.B 187 note: 18 W. R. 316 

16. Subfect-matter 

in dispute^ Jurisdiction of High Court — Eaeeu* 
tion of decree— Act XXIIl of 1861. a. 11. ^e 
appeal from an order of a Subordinate Judge 
directing execution to issue lies to the District 
Judge, and not to the High Court, where the amount 
claimed in a suit is under R6,000, although the 
amount sou^t to be recovered in execution has, 
by the addition of interest since decree, orown 
to a sum exceeding Rff,000. Ruttanjote Koobb 
v.RaicDa88 710B.L.BS80: 18W.B.131 

17. ■ ■ — ., ■ ■ ■ , Feeciifiofi of do- 

eree. When the H4^ Court called up an appeal 
to the Zillah Judge, and tried it as a regular ap^, 
and passed a decree thereon : — HM. that this 
did not entitle the parties to prefer an appeal to 
the H4^ Court in the proceedingi in exeontfcm 
of thatdeoiee. Sudi nqpw would lie to the Zfllah 
Judge. Ramanoooba Sahoy v. Byjnatr Lal 

10B.L.B.881iiote! 15W.B.184 
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A APFEALS-eonfcI. 


2. APPEALS--coiifef. 


18. Snii in valiu 

over BSfiM^Apjttal hmrd btf Judge without 
/tirMcIiclton. The Court in spei^ia] appeal 
remanded a caae to the Subordinate Judge for re- 
trial. The caiid haviiig been re-tried, an appeal 
against the aerond decree of the Subordinate 
Judge was filed in the Court of the District Judge, 
who doolared that it was not cogniKabIc by him, as 
the value of the property in dispute oxcecdoil 
R.<i,000. A regular appeal was preferrad to the 
High Court. Held, that the entire proceedings 
subsequent to the first decree of the Subordinate 
Judge were ultra vires and could not be lecogniscd, 
and that the appeal Would not lie. Thakoor 
Pershad Sinoh V. Mahadko SiMllI 

6 N. W. 810 

19 Computation of walue— - 

Valuation of appeal for juritdictiour^- Madras Civil 
Courts Act IMad. Act III of 1873), According 
to s. 13 of Act HI of 1873 (the Madras Civn 
Court Act), it Is the money value of the original 
suit that fixes the jurisdiction throughout the sub- 
sequent litigation in its several stngea Held, 
therefore, that where the amount of the original suit 
was more than R6,000, and an appeal was pro* 
ferred to the District Court, but the amount in 
dispute in the appeal did not exceed 116,000, 
that the District Court had no jnrisdiotion to hear 
the appeal. MuTnusAMi Pillai v. Mutitit Chi ham- 
baba Chktti .... 7 Mad. 886 

80. — ^ Appeals in measurement 

cases— AftsccUanoeiM petitions. Petitions of ap- I 
])oal in cases to obtain an orricr for measurement I 
may bo written on the stamp used for misrelliinuous 
iietitions. Smith t*. Nunoun Lal ; 

0W.RAotX,18 I 

Itight to Measure ! 

ra/ttcd at specified amount. Whore a Kaminilnr , 
values liis right to measure at a certain amount, the I 
fietition of appeal must bo written on a regular I 
stamp according to such valuation, and not upon ! 
u stamp used for miscollencoiis petitions. Ooma ; 
Churn Biswah v, Suirnatii BAoenKu 8 W. B. 14 j 

88. - Appeal from order de- '• 

daring party to have no locus standi— iVtA- ! 
erllaneous appeal— Petition, An appeal .from an | 
order of the Ixiu'or Appellate Court, declaring that j 
a party who claimt^ to bo in possoaaion of proper- i 
ty taken in excumtion of a decree to which ho was i 
no party, and with which he had no concern, had ■ 
no loeus standi in the execution case, is in the - 
nature of a miseellencous appeal, and should bo • 
on a stamp for an ordinary petition. Mobbsk 
Chunder Banxbjbb V , Chvndib Monbb Dabxb : 

9W.B.18e . 

88. Appeal from order reject- 

ing application to set aside ez ps^ decl- \ 
Sion— appeal. The stamp required i 
for a petition of ap^l from an onler rejecting ! 
an applioation to set aside an er parte decision ; 
under a 119, Act VIII of 1869, was a two-rupco ! 

VOL V. 


stamp. Such an appeal was treated as a summary 
and not a regular appeal. Parrutty v. Gbbi- 
DUARis Lall . 4 W. B. Mis. 16 

24. Appeal from order reject- 

ing plaint for misjoinder— J/iArWiunrotts ap 
peal— stamp. An ap|HUil fnim an unlur rejciding 
a plaint for misjoinder is a miscellaneous apjieal ; 
and if it is r^rjcctcd. an appeal fnim the onler of 
rejection is also of the niitiin^ of a iiiisiellanooiis 
appeal, ami is to Ini valued and stam]iod as such. 
KosaxLLA Kokk V. Beiiarbk Patui'k 

18 W. B. 70 

86. Appeal by mortgagee on 

question of lien. Where the spiral by the mort- 
gagoo was not with referenoe to the iimiierty, 
but to a mortgage lion //rk/, that the valiiiition 
for the purpose of stamp in siioli apfHtals should 
bo with reference to the value of the lion for the 
mortgage-debt of inoiimbranco, ami not with 
roforenco to the value of the mortgaged property. 
Mahomed Siiebkun Khan v. Mihbkr Koondvn 
Imll. Bhrbka V. Nun I) KisTniKR 

Agra, F. B. 168 : Ed. 1874, 119 

86. Appeal in suit for profits 

in respect of several ywen- Court fevs- Dis- 
tinct causes of arlion — IHsUnci suhjtrts — Court Fees 
Act {VII of 1870), s. 17— Civil Prtirednrc Code^ 
ss. 43,44. InanaiqN^al in ii suit for nicovery of 
profits under s. 93 (/») of the N.-W. 1*. Rc^tit Act 
in roH|NH:t of several years, the pro]MT Court-feo 
leviable on the mcinoraniliiin of nppeiil is one 
calculated on the aggit^gntc amount of (lie |iiofits 
clalmiHl, and not one calciilatisl wqinrntidy on the 
amount of profits clainifd for i^nch year. Mifitam- 
MAD Malick Khan v. Nihhai Kmr 

I. L. B. 7 All. 761 


27. - Appeal from rejection of 

claim by forest settlement oftLonr— Madras 
Fftrest Act {V of 1882), s. 10 -Appeal to the Dis- 
trict Court — Court Fees .Irf, Seh. If, Art, It («) ; 
Art- 17, el. {vi). An ajiis^al to the District 
from the rejection of a cluiin by ii forest Kidtlcincnt 
officer under cl, 2 of s. 19 of tin* Madras Forest Act, 
1882, falls under Art. 17, e.l. {vi), and not iicdes 
Art, 11 («) of Seh. II of the (Vnirt Fees Act, 1870. 
Kamaraja r. SKniKTARY OK State for Iniha 

1. L. B. 8 Mad. 82 


28. Appeal from order dis- 

illowing an application to file an agree- 
nont to refer to arbitration Court-fee, mode, 
'if calcflintion of. — Per Oldfield, J. Th** Ooiirt- 
rec payable on a mcmf»rnndiim iif iippcnl from an- 
3 rdor umler s. 523 of flic Civil Proceiliirc Cmle, 
lisallowing an application to file an agroeinent to 
refer to arbitration, is an ad valorem few , (imputeil 
m the value of the subject matter in dispute in the 
ippeal. Daya Nand c. Bakiit.\war SiNoii 

I. L B. 6 All. 888' 


89. 


Appeal against award 


under Land Acquisition Act— Court Fees Art 
iVII of 1870). ss. 5 and 8. An appeal against ani 

18 L 
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Awanl made by the Diatriot Judge under I^and 
AcquiHition Act (1 of 1804) wan filed in the High 
Court ; the appeal memorandum bearing a Court-fee 
stamp of RIO only waa admitted by the lUigietrar, 
no question having been raised as to the auiftoicncy of 
the stamp. On the appeal having boon posted 
for hearing, it was objootod on the part of the 
respondent that the stamp paid was instiffioitf at : 
//eef, that the appeal memorandum should have 
borne an ad valorem stamp under Court Pees Act, 

H. S, anil that there having been no decision by 
the taxing ctfficer under a. 6, it Was open to the 
respondent to raise the objection on appeal at the 
hearing. Kahturi Ciietti v. Deputy Collector, . 
Bellahy . I. L. R SI Mad. S69 

so. Appeal from order of Judge 

under Land Aoqulsltion Act (I of 1894) on 
refrrenee by Collector ai to dlepoeal of ! 
oompeneation awarded— Coufl Fea Ad { 

(VII of 1870), In an appeal to the High Court ‘ 
from the order of the District Judge marie upon a 
reference by the Collector under ss. 18 and 10 of ; 
the Tjand Acquisition Act, 1804, as to the disposal 
of compensation awarded for laml taken up by 
Government under the Act, the memorandum of 
appeal must bo stamped as an appeal from an 
original decree. Shko Rattan Rai v. Mohri 

I. L. R. SI Aa 864 

81. Appeal from order dlepoe- 

In^f dispute un&r Oiwil Procedure Code, 
e, nSB— D mp^ as to extent of judffmeni'ddftor's 
liability to clain^Nature of appeal^ourt Fees 
Ad (VII of 1870). Sch. n. Art, 11. An appeal 
from the decision of a dispute under s. 322B of the 
Civil Procedure Code falls directly within the 
exception of Art 11, Sch. II of the Court Foes 
^ot (Vll of 1870), and the memorandum of appeal 
diould therefore be prosented os for a decroo in 
a suit upon an ad valorem stamp. Srinivasa 
Ayyangnr v. Pria Tanibi Nayakar, /. L. E. 4 Mad. 
420, clissonted from. Ahmau Khan v. Madko 
Das II..B.7Aa665 

88. Appeal in partition suit— 

Court Fees Ad, Sch. II, Art. 17, d O^tamp on 
Memorandum of appeal in partition suiL The 
■tamp foe payable on appeals to the High Court 
in suits asking for “ paHition, Uio separation of a 
diaro, and for khas possession of that share after 
■epazation,’* is that leviable under Art VI, el. 17, 
Ben. II, of the Court Foes Act For the purpose of 
jurisdiction the Court should bo guided by the 
value of the property in suit, but the amount of the 
■tamp fee should bo governed by a different prin- 
ciple. Kibty Churn Mitteb v. Annath Nath 
Deb . I. L.R 8 Gala 767: 11 0. L. B. 86 


right of oceupancy, but the perpetual (mirasi) 
character of the leases under whieh the claim 
had boon made having boon disallowed, an appeal 
was preferred to have it declared that the leases 
were perpetual. Held, that, as the value of the 
‘ claim would be the difference in the value of ^e 
lanil as hold under a mirasi tenure at a fixed 
rent, or an ordinary tenure at a fluctuating rent, 
and as this might bo an extremely difficult oaloula- 
tion, the stamp fee upon the appeal would be 
properly fixed aooording to the valuation put by the 
appellant upon the subject-matter of his claim. 
Kkbul Ram Mdnoul v. Wells 84 W. B. 464 

">84.^ Appeal from decree in suit 

for poeseeeion and mesne profits— Jfeme 
profits to 5e determined in execution of decree— 
Valuation of appeal against decree. In a suit for 
land with mesne profits a decree Was passed for 
the plaintiff in which the amount of mesne profits 
was loft to bo determined in execution, the date 
from which they diould be computed being the 
date of the suit. The defendant appealed against 
the decree on the ground that ho diould not have 
i been deoroed to pay either mesne profits or costa, 
j In the valuation of the appeal for the purposes 
! of the Court Fees Act, nothing was inoluded on 
! account of the mesne profits. Udd, that no stamp 
duty was payable in respect of the mesne profits 
subrequent to the institution of the suit. Matdex 
V. Janakiramayya • 1. Zi. B. SI Mad. 871 

See Ramaxrishna Bhikaji v. Bhima- 
bai . I.L.B.16Bom.416 

86. Appeal under ol. 10 of 

Letters Patent, Higb Court, N.-W.F., from 
an order of remand under s. 668 of the 
Code of Civil Procedure— CouW Fees Ad 
(VII of 1870), Sch. II, Art. 11. Hdd, that in an 
appeal under s. 10 of the Letters Patent from 
an onler of a single Judge of the C^urt remanding 
a ease under s. 602 of the Code of Civil Procedure 
the proper Court-fee is R2. Balli Rai v. Mahabir 
Rai .... I.L.B.81A1L178 

86. Appeal under Agency 

Buies, No. 88, under Act XZIV of 1888— 
Court Fees Ad (VII of 1870). An appeal preferred 
to His Excellency the Governor in Council under 
Rule No. 22 of the Agency Rules framed under Act 
XXIV of 1830 against the decision of the Gov- 
ernor’s Agent at Vizagapatam and referr^ by 
Government to the High Court fordisposal is not 
chargeable under the Court Fees Act. Rbibb^ 
BNCB UNDER CoURT FeES AoT, 8 . 6 . 

LL.B.88Mad.l68 


See Badyanatk Aoya v. Maxhan Lal Adya 

L L. B. 17 Calc. 680 

88. Appeal from decree for 

possession disallowing perpetual character 
of leases. A suit for possMsion of certain lands 
having been decreed on the ground of j’)||daintifl’s 


87. Appeal in suit to enforpe 

a right of pre-emptionr— Apmol by pumhakr 
— Court'feo^ourt Fees Ad (ViI of ^^70) a 7 
(i) and (vt). Where, in a suit to enforce a tm 
of pre-emption, a decree was passed agw 
the vendcos-defendants, and they appealed »mi 
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VALUATIOir OF BUZT-^M. 

2. APPEALS^eontf. 

the eaiiie on tho muncls that they were entitled 
to feoeive from Uie plaiatiiTa-pre-cmptorfi a enm 
larger than that found by the Court of Hret instance 
to havo boon the purchase-money, and also that the 
plaintiffs had eatoppod themselves from assorting 
tho right by refusing to purchase //eU. that tho 
nature of tho suit was not changed in appeal, 
and that, on tho contrary, tho subject-matter 
of the dispute between tho parties was tho right of 
pro-omption tho value of which, for tho purposes of 
Court-fee, was to be determined in manner directed 
by a 7, cl. (vi), of the C.V)urt Pecs Act, VI 1 of 
1870. Bam Lakknn Bai v. Banian Bm\ /. L.B. 2 AU. 
7 II 9 distinguished. Where an appeal is preferreil 
in a suit for pro-emption, on the ground that tho 
right to pre-empt has or has not bran established, 
as the oase may be, no matter what other pleas 
may be taken, the value of the subject matter 
in dispute, for tho purposes of the Court Fees 
Aot, must be doterminod as in terms provided in 
art. (m) of a. 7 of the Act Where tho question 
in appeal rolates solely to tho amount to lio iiaid 
by tho pro-omptor, the Court fee should ho cal- 
culated ad valonm on the difference between 
the amounts alleged as tho sale prico on the one 
side and the other. Hafiz Ahmad i*. Sooha Ram 
I. li. Re All. 488 

88. Appeal in suit for redemp- 

tion— Conrf fees Aei {VII of 1870), «. 7, el .9— 
Madraa Civil Couriv Aei (Mad. Act III of 1873), 
A. iSfiMto Valmiion Aci (VII of 1887), e. li— 
Dieifiei Jadffe, jurisdiciion of. In a suit in the 
Court of a Subordinate Jud^ to redeem cortain 
land on payment of R 1,625, being a quarter of 
a debt for whioh it had boon mortgagoci together 
with other land, a decree was passed for redemption 
of part of the land, but the Court held that tho 
plaintiff hod not established his right to tho rest. 
The plaintiff appealed to the High (Viurt paying 
ad valorem Court-foes computed on the value of 
the land exonerated only. Held, (i) that tho 
ad valorem Court-fees should be computed on one- 
fourth of tho mortgage-debt ; (ii) that the appeal 
lay to the District Court, and since Act VII of 
1887, 8. 11, did not apply to tho case, tho petition 
of appeal should be returned for presentation 
in that Court. Vasudeva v. Madkava 

I.L.B.16Mad.886 

89. Court Fees Adi 

(VIl of 1870), a. 17-^laim hy Moflgagof for rent 
in aame auU-^owi^fee on appeal A suit to ledeom 
a mortgage for R3,500 and to recover a certain 
sum on account of rent was dismissed so far as 
the prayer for ledemption was ooncernerl, and 
nlso part of the olaim for rent was disallowed. 
It did not appear lhat tho arrears of rent wore 
intended to be sot off against the mortgage-debt 
^0 plaintiff appealed. Held, that tho (Jourt-feo 
ihould be oomputed on the principal amount of tho 
^i^<g^”4ebt and on the olaim which had been 
disallowed on acoonnt of rent Rama Varma 
Bajab OL Kadab . . I.Ii.B.16Mad.416 


VALUATION OF BUIT— ronfti. 

2. APPEALS— eemfd. 

40. Appeal in suit for redemp- 

tion of UBUfbuotuary mortgage— Henna/ Civil 
Courta Act (VI of 1871), a. 22. The plaintiffs 
sued for (ho possossion of certain immoveable 
property, alleging that they lia<l iiiurtgngcMl such 
property 1« th-3 ilefcndants, and (hut (ho mortgage- 
debt hod been satistuHl out of tho pniHts of the 
profiorty. 'rhe defendants Hi*t up a dofciico to the 
siiit which raised the question of the proprietary 
right of (ho plaintiffs to iho pro{ierty. The value 
of tho mortgagees' interest in the pro|iorty Was 
bolow 115,000 ; the vnliio of the inert giigoil property 
oxcoodcil that amount. On ap|MNil to tho High 
Court fnim the original decree of the Siilsirdinatn 
Judge in tho suit, it was oontcndcil that the npistal 
from that docroo lay to tho 1 list riot Court and 
not to tho Might Court. Held, that the " subject - 
matter in dispute,” within tho meaning of s. 22 
of Art VI of 1871, was tho mortgage and the mort- 
gogocs* rights under it. and that, tho value of 
this being only 112, 0(M), the aptieal should have 
been prcferrerl to the District (7our(. S(*ronil 
Appeal No. 1039, of 1877, diasen ted from. (ioniND 
SiNnii V . Kallv I. Ij. B. 2 All. 778 

41. - Appeal from decree making 
property liable for mortgage-debt -C'ovrf 
Feea Act (I'll of 1870), a. 0, Seh. If, Art. IT. 
In a suit on a niortgage-bond a decitHi Was 
poKHOil for payment of princi}ml and interest, 
and in default for sale of tho mortgagiMl pnipiTty. 
Some of tho defendants (iIihI a inomurandiim of 
appeal against so miieli of the flccrcff ns deitlarrd 
the liability of the preporty, affixing a stamp of 
RIO only. Held, that (h» pnipor stamp to Ix^ |Niiil 
wan not RIO os in tho camt of the dix'.laratiiry decree, 
but on tho value of tho debt not exceixling (ho value 
of the preperty. Vkn kappa r. Nauahinha 

I.L.B.10 Mad. 197 

48. Appeal from decree for 

ejectment and meene profits Court Feea 
Act (VH of 1870), a. 7— Court’ fee on Mvnwrandvm 
of appeal. A momurandiiin of appeal from a 
deerco directing ejected niiil Awarding mesne 
profits in chargeable with Ckiurt-fccs rnlculntcMl 
Mth on tho land anrl on tho mesne profits. Bra 11 - 

MAYYA V. LaKSHMINARASIMHAM 

I. L. B. 16 Mad. 810 

48. - Appeal in suit for eject- 

ment— Claim hy tenaida for impmi^mrfUa of 
greater value than plaint vnlunlion Appeal hy 
tonanta for improvementa-’-Court’fera jeiyahte on 
such appeal In a suit for ojmtmcnf. In which tho 
pjaint land was valued at 1150 and Coiirt-ffjo paid 
OR that valuation, tho tenants ciniincfl 11500 as 
oomponsation for improvemonts, which claim was 
disallowod. Tho tenants aprxadfxl on tho ground 
that their claim for improvement s should have been 
allowed, but only paid (Jourt-feo on tho plaintiff's 
valuation. On a roforcncc as to whether tho value 
of tho improvoments ought not to bo taken into 
account for the purposo of levying tho Court-fee 

18 l2 
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VALUATION OF BUrF— fOHftf. 

2. APP£ALS-«onM. 

HM^ that» 08 tha claim for improvemonta was not 
the Bubjoct-matter of tho suit, but waa merely 
inoklontal to the deoico for poBBesaion, and on 
l^roundB of convenience, the fee payable by an 
appellant in such a case should bo that payable in 
a suit for poHiieiffuon of land. Rrvrrbnce under 
Court Fees Act, s. 6 L L. B. 28 Mad. 84 

44b Appeal, memorandum oi^ 

under Bengal Tenancy Act (VIII of 1886), 
a. 108, oL 8 — Couri Pern Aci {VII of 1870), 
8eh. II, ArL 17, d. 6, Tho Gourt-fee payable on a 
memorandum of appeal presonteil to tho High 
Court under a. 108, cl. 3 of tho Bengal Tenancy 
Aot of 1885 ia that preaoribod by Art. 17, el. 6, of 
Soh. II of tho Court Fecfl Act. Petu Qhorai v. 
Ram Kuelawan Lal Bhukut 

I. Ik B. 18 Calc. 667 

46. - - Court-feea atamp on me- 

morandum of aecond appeal to ffigh Court 
AromdeoialonofBlBtrlct Court on appeal 
from Talukhdarl Bettlement Officer— Coarf 
Pee« Ad ( V/I of 1870), Sch. II, Ari. 1, and Bth* /, 
Aff.7 — Afiplicalum for eseeciUion of decree for partUion 
— Chijarai Talukhdars Ad {Bom. Ad Vl of 1888). 
A aecond appeal from an order rojoeting an applica- 
tion for execution of a partition-docroo under the 
Gujarat Talukhdara Aot (Bombay Act VI of 1888) 
u not within the contemplation of Art. I, Sch. I, 
but ia an application falling under Art 1 of Sch. II 
of tho Court Fooa Act (Vll of 1870). The Court- 
fee stamp of R2 sliould therefore be affixed to 
tho momorandum of appeal. Jamsano UEVABnAi 
V. Goyabhai Kikabhai I. Xh Bk 16 Bom. 408 

46. Appeal from decree pay- 

able by fnatalmenta— Cottfl FeeaAd {VII of 
1870), s. 16, awl 8ch. I, Art. 1 — Court-fee on appeal 
frhm decree pmnftnp partial relief. The Cburt-foos 
which an appellant has to pay on a memorandum 
nf appeal from a decree which gives him only partial 
relief are to be calcidated upon the difference be- 
tween the value of tho relief which ho claims and 
the relief granted by tho decree appealed against 
Where a dec;ree was mode payable bv three instal- 
ments and tho plaintiff appealed on the ground that 
it diould not have been made so payable : — Held, 
that the Court-foe should be calculated upon the 
difference between tho amount claimed in tho Court 
l)elow and tho sum of the present values of tho 
throe instalments payable on tho dates mentioned 
in tho decree. Lukhun Chukoer Ash v. Khoda 
Buksk Mondul I. L. Bb 19 Gala 878 

47. Biatrlot Judge, Jurladic- 

tion oX—Madraa Civil Courto Ad (III of 1878), 
a. 13 {2y~Appeal from 8ubordiwUe Judge. Certain 
memben of a Moplah family sued the others in 
a Subordinato Judge’s Court to recover their dis- 
tributive diare under Mahomodan law. The pro- 
perty to be divided was more than R6,000 in value, 
but the diaro claimed by the plaintifb was leas. 
Tho Subordinate Judge passed a decroo against 
which an appeal was preferred to tho Dutrict 


VALUATIOBT OF SUIT-coRhf. 

2. APPEALS— conhf. 

Court, but the District Judge returned the appeal 
for presentation in tho High Court. On appeal to- 
the High Court against the decision of tho District 
Judge : — Held, tlmt it is the value of the share- 
claimed and not tho value of the property from 
which that share has to bo taken, that is the value- 
of tho subject-matter of the suit within tho meaning 
of cl. 2, B. 13 of tho Madras (^vil Courts Act, and 
therefore the District CTourt had jurisdiction to en- 
tertain the appeal. Kunhikutti v. Acnoiri 

I.l«.B.14Had.46a 

48. Madras Civil 

Courts Ad {Mad. Ad III of 1873), s. 12—Valua^ 
tion of relief-^8uit for partition. In an appi>al 
against a docn^o of a Subordinate Judge dismissing 
a suit brought by the members of one Nambudri 
illom against the mombers of another for partition 
and delivery of a moiety of the property of an 
extinct illom, it appeared that tho value of the 
share claimed was less than Rff,000. Held, that 
tho appeal lay to tliu District Court. Krishnasami 
V. Kanahasabai, I. L. R. 14 Mad. 183, followed. 
Narayanan v. Narayanan 

I. L. B. 16 Mad. 68 

48. Madras Civil 

Courts Ad {III of 1873), s. 13— Civil Procedure 
Code {Ad XIV o/ 1882), s. 331. Tho plaintiff, 
being the holder of a decree of a Subordinato Court 
for more than R5,000, was obstructed in execution 
by the present defendants. Ho applied to the 
Court for tho removal of the obstruction, tho pro- 
perty, which was tho subject of tho application, 
Ming valued at less than B5,000, and the Subordi- 
nate Judge directed that tho applicatfon be regis- 
tered as a regular suit under the Civil Procedure 
(Tode, B. 331, and ultimately passed a decree in 
favour of the plaintiff. Hdd, that tho valuation of 
the appeal for the purpe^so of jurisdiction was to be 
taken as being less than R5,00(>, notwithstanding 
that tho subject-matter of the original suit was 
valued above that sum, and that the appeal lay to 
tho District Judge, and not to tho High Court. 
Kaltma V. Nainan Kuttt. Mahomed v. Nainan 
Kutti . I.li.B.81Mad.68a 

50. ■ 8uits Valuation 

Ad {VII of 1887), s. 8— Valuation for purposes 
of Court-fees and for purposes of jurisdidionr-^it 
for account. In a suit for an account the valuation 
entered in tho plaint for tho purpose of ffi^g 
(jourt-fees determines the question of jurisdiction, 
the valuation for both purposes being the same 
under s. 8 of Act Vll of 1887. Tho plaintiff sued 
for an account, and valued the relief sou^t at 
R130. The suit was filed in the Court of a Subor- 
dinate Judge of the first class. Hie SubcHdinato 
Judge rejected the claim. Thereupon the plaintiff 
appealed to the Hi|^ (3ourt, valuing his claim in 
appeal at R10,500. Hdd, that the aweal lay to 
the District cirart, and not to tho Hic^ Court 
Bhaovantbai MuNsni «. Mehta Bajubao 

LW&18BOIII.40 
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2. APPEALS-«on/if. 

6L — — - Suita Valuation 

Ad (VII of I887)t a, 8 — Suita for account — CourU 
fee alamp^AmoutU of claim aa fixed by jdainiig'— 
Rdicf inddemtal to (ho yfincipal relief, ArfonliiiK 
to B. 8 of the Suits Valuation Act (VII of 1887), in 
suits for toking an account the Cuurt-feo stamp 
and jurisdiction are both determined by the amount 
of claim as fixed by the plaintiff. In a suit for 
taking an account the plaint having contained 
several items which were all incidental to the chief 
item of relief, the plaint was held to U? hu list anti- 
ally one to have a minor plaintiff's estate adminis- 
tered, that is, to have accounts taken and the 
accounting party ordered to pay what (if any) 
should bo found due from him on the lialanco of 
such account The plaintiffs having put the valu- 
ation of the suit at R130 in the plaint : — Udd^ that 
the High Court had no jurisdiction to hear the 
appeal against an otiIit rejecting the plaint The 
appeal lay to the District Court The ap|M‘al was 
therefore retumed for presemtution in the proper 
Court. Bai Amda v. Pmanjivakdas Dullaburam 

62. — ■ Suita Vnluatian 

Ad (VII of 1887), a. S-^Suil for account-- Court 
Fees Ad (VI I of 1870), a. 7 (/«), el (/), and a. ii— 
Bombay Civil Couria Act (XIV of 1869), a. 26. In 
a suit for an account nr partnership dealings, the 
plaintiffs valucnl the claim approximately at RtKMK 
'llie Siibonlinato Judge |JBsaed a decree awarding 
to the plaintiffs a sum of H30, 830-8-2. 'Jlie plaint- 
iffs thereupon paid an additional Court-fco of HtNX) 
umler s. 11 of the Court Fees Act (VI T of 1870). 
Ilio defendants appealed to the High (Vnirt from 
the decree of the Subordinate Judge. The plain- 
tiffs objected that the appeal lay to the District 
Judge, and not to the High Court. Held, that the 
value of the subject-matter of the suit excecMlod 
H5,000 ; the appeal then^fore lay to the High (.'ourt 
under a 20 of Act XIV of 1890. InRAnmji Ihsaji 
V. Bxjanji Jamsbdji . I. Ij. B. 20 Bom. 206 

68. 'Bombay Civil 

Couria Act (XIV of 1869), a. 26 — Adminiatration 
auilrSuit filed in aeeond elaaa Subordinate Judge'a 
Cowrt^Deeree in avch a auii — Appeal from aurh 
decree. The plaintiff filed an administration suit 
in the Court of a Subordinate Judge of the second 
■clau valuing the relief claimed at 11130. The Rub- 
-ordinato Judge found that the property in suit was 
worth over a lakh of rupees, that the liabilities 
eame to B6,720, and that the defendant was in- 
debted to the estate in the sum of Rff,100. He 
drew up a preliminary decree, directing (infer alia) 
that the defendant would pay this amount into 
Court within two weeks. Against this order the 
defendant appealed to the District Court The 
District Judge retumed the appeal for represen- 
tation to the Hi^ Gourtk on the ground t^t the 
-eubjeot-matter exceeded R6,000. Hdd, reversing 
the Older of the District Judge, that the appeal lay 
to the District Court Sbit Kavasji Mahchxrji 
Dihbraji Mavcubji . L L. B. 22 Bom. 968 


: VALUATION OF BUIT-^fd. 

2 APPEATJS-^oafd. 

64. Court Feea Act 

i ( VII of 1870), Srh.l, Art. I. Sch. II. Art. 17-^uit on 
: boruL In a miit upon a hypothecation -bond it was 
, founil by the Court of lirhl appeal that the bond 
and the debt HoeiinHl thendiy were binding on tho 
‘ first defendant but on tlie Nocond defendant. 

; Hie plaintiff pri'ferml a w>conil appeal against tho 
Hi*conil ilefeniliiiit. as Mile r(*K)iom1ent. Held, that 
, the Court -fee payable on the M'eoiul appeal should 
: be raleiilat4>d on the aim unit of tin* debt soiiglit to 
i be n'covoml. Ramamami r. Suhiiitsami 
I . I.L.B.13 Mad.608 

66. Suit for ejfTi- 

ment—X.‘W. P. Bent .Act, a. 96, cl {hy-dinerul 
• Clauara Act (I of 1887), a. 69, cl { 1 6)- ~ Subject- 
i matter of auit — Appeal valued ftrr purpoaea of juria- 
j diction at a higher amount than the. auit. When) a 
plaintiff in a suit under s. 0.3 of the N.-W. P. Ri*nt 
I Aet valiiiMl his suit at U40-3. whieh valuation was 
I not objitctod to either by the defendant or tho 
Court', anrl HulMt*i|ueiitly, lieing di*feated in his suit 
pn^ferml an app«*nl. wlii(*h he valiieil at a veiy 
niiieh gmiter amount : Hehf, that he must ha 
bound by the valuation put by liini u|)oii his suit, 
and coultl not by alleging a Luvatly enliancetl value 
obtain an apjaal which would nut have lain on tho 
I valuation statfsl in the ])laint. Bam Baj Teuairi 
V. (limiindan Bhagat, /. L, B. 16 .Ml 66, ilistin- 
I giiishcHl. Mahahir Singh Behari hit, /. L, R, 
16 All. 620, ivfcrrcd to. Radiia Pkasaii Rinqu 
V . Patiian Ojaii . I. L. R 16 All. M8 

60. Court Feea Ad 

( VII of 1870), a. 10, el 2, a. 12, cl Jl, Sch. II, Aft. 
17, cl 6 — (Mer in a/e/iral by defemtant for jatyment 
of fee. by plaintiff. 'Ibe plaintiffs, having raised a 
claim to a Kanom attached in execution of adeen'o 
against their undivided brother, which was idlotscd 
in imrt, sued for n dei^liiration of their title to four- 
fifths of tho Kanom amount, affixing U) tho plaint 
a RIO stam]i. Tho plaintiffs obtained a deenso, 
against which thi* defendant a]ipenlisl to the Dis- 
trict Court. While the apiM^al was pending, tho 
District .Judge, holding that the Court-fee fiaid on 
the plsint was insiiffieient, orden*!! that the plaint- 
iffs should pay tlie lialanee due on an ml wlorem 
computation of tho fn*, anil in default, that the 
unit should stand dismiiwed. The plaintiffs first 
became awan^ of this onler on tho 2flth March ; 
the balance was not paid within tho tiinn fixcNl by 
tho District .Judge for tho paymont to Im mado, 
and on tho 28th March ho aceonlingly mode an 
onler dismissing tho suit. Held, that tho plaint was 
sufficiontly stamporl, and that, in any case, tho 
order dismissing the suit w'hiio tho appeal was 
stUl pending was irregular. Kammatfii v. Kunra- 
MBD . . . . LL.B. 16Mad.S88 

57, . . — . ... Judge on appeal 

dealing with valuation of auit irregularty-^Appeat 
by one of aeveral defendania— Court Feea Act, a. 10. 
el (2), a. 12, cl. (2). The plaintiff aued four per- 
sona to recover, with arrears of rent, possession of 
throe parcels of land and obtained a decree in tho 
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VALUATIOIT OF BUH*— eonfd. 

2. AFPEALS--ecmtf . 

Coart of a District Munsif. The sait was valued at 
B489-8-0. Defendant 4, who olaimed to he entitled 
as jenmi to one of the parcels, preferred an appeal, 
'fhe District Judge held that the suit should have 
been valued at Bl, 104-8-0, and he made an order 
l^t additional Court-fcea should he paid accord- 
ingly ; the order not having been complied with, 
he made an order, “Original suit rejected.” He 
sobaequently referred the appeal for disposal to a 
Suborainato Judm, who acconlingly passed a 
decree, allowing the appeal of defendant 4 with 
coats. On appeal against the above order and 
decree : — //«13, that the order of the District Judge 
was irregular, and the appeal should be rostorod 
to the file of the Subonlinato Judge to be disposed 
of according to law. Kehala Vakma e. Chada van 
Kutti I. Xk B. 15 Mad. 181 

68 . Suit /or declara^ 

iUm of tiile and for injunction-- CoMf^iwnHal 
rdief--Court Feea Act {VII of IH70), s. 7, cl 4— 
Suita Valuation Act (VII of IHS7), a. 8. Where 
plaintiffs sued for a declaration that they were 
entitled to cdiaro in certain talukhdari estates and 
for an injunction to restrain defendant from cut- 
ting and removing timber from oertain forests, or, if 
the injunction was not granted for an onler to 
defendant to keep a oorrocit account of the timber 
removed, the first class Subordinate Judge rejected 
the claim for want of jurisdiction i-^Held, that the 
suit was one for a declaration and consequential 
relief under a. 7, cl. 4 (c), of the Court-fees Act, 
and that, as the claim was valued at B230 only, 
the appeal lay under Act VII of 1887, a. 8, to the 
District Court. An injunction is in the nature of 
consequential relief. Gulab Sinoji v. Laksh- 
MANBINGJI . 1. Ik B> 18 Bom. 100 

to. Suit for injuiur 

tUm and ,$peeifUi fterformaneo^Suiia Valuation 
Act {VII of 1887), a. 8— Court Fus Act {VII of 
l870^Va^tion for purposes of juriidietion. 
The provisions of s. 8 of Act Vlt of 1887 apply to 
Appellate Courts as well as to Courts of first ins- 
tanoob and the value of the subject-matter of suits 
for this purpose of jurisdiction must be determined 
by the provirions of that section. In a suit of the 
description mentioned in s. 8 of Act Vll of 1887, 
the plaintiff valued his claim at B664 for the com- 
putation of Court-fees, and at B 14,000 for purposes 
ra jurisdiction. Hdd, that the appeal from the 
decree of the Court of first instance lay to the 
District Courts and not to the High Court. Bai 
Vabunda Laxshmi V. Bai Manegavri 

I L. B. 18 Bom. 207 

80. Bengal, N.-W. 

P. and Assam Civil CourU Act {XII of 1887), 
s. 21, sfib-s. (J)— “ Value of the original sail.” 
Hlieie the value of a suit was found by the lower 
OMurt to be less than B6,000, and the plaintiff 
oontesM t^t findiim and preferred his appeal to 
the High Court on the valuation of B7,500 made 
Inhis uaint that the words “value of the 


VALUATIOIT OF BXTlT-eonld. 

2. APPEALS-eoiifd. 

original suit ” in sub-s. (1), s. 21 of the Bengal, 
W.-W. P., and Assam Civil Courts Act (XII of 
1M7), did not mean the value as found by the ori- 
ginal Court, and the appeal was rightly preferred 
to the High Court ; that as it did not appear in the 
present case that ^e overvaluation was the result 
of any design to change the A'enue of appeal, the 
question whether “value” in the said section 
should be taken to be 6ond fide value need not be 
considered. Lakshman Bhatkar v. Babaji Bhalkar, 
L L, B., 8 Bom, 31 and Mahdbif Singh v. Behari 
Lai, /. L, R. 13 All 320, approved. Nilmony 
Singh v. Jagabandhu Koy I. L. B. 88 Calo. 686 

81, Court Fees Act 

{VII of 1870), s. 16, and Sch. II, Arl 71, cl »w- 
Declaraiory decree, euit for — Consequential relief 
— Right of priest to charao {offerings to idol)-^ 
Suit for arrears of maintenance. In a suit upon an 
ekrar executed by the priest of an idol for recovery 
of arrears of maintenance and for a declaration 
that the money due was realisable from the surplus 
of the charan (offerings to the idol) and recover- 
able from the defendant's successors in office, the 
original Court passed a decree for the arrears, W 
refused to make the declaration. The plaintiffs 
appealed only against the order refusing the decla- 
ration, the memorandum of appeal bearing a Court- 
fee stamp of BID. 'The respondent objected that 
the declaration asked for in appeal involved con- 
sequential relief, and that an ad valorem fee was 
payable by the appellant. Held, that the memoran- 
dum was correctly stamped under s. Iff and cl. iii. 
Art. 17, Sch. II of the Court Fees Act (VII of 
1870). Venkappa v. Nnrasimha, /. L. R. 10 Mad, 
187 and Vithal Krishna v. BaBcrishna Janardan, 
I, L, R, 10 Bom. 610, distinguishctl. Girijanunu 
Datta Jha V. Sailajanvnd Datta Jha 

I.L.B.88Calo.045 

02. Fee payable on 

appeal- Suit for declaratory decree^PossAility 
of valuing subject-maUer^Original valuation by 
pfaintiff’^owrt Fees Act {VII of 1870), s, 7 (iv) 
(e). A plaintiff was granted a decree (which was 
affirmed on appeal to the Subordinate Court), 
declaring a sale-deod invalid on the ground that 
it had been obtained by fraud, coercion, undue 
infiuence, and without consideration. Ihe suit 
had been originally valued by plaintiff atBSOO 
but by an order of the Munsirs Court that Bgm 
was altered to B2,000, the amount mentlonM in 
the deed. One of the defendants preferred a second 
appeal to the High Courts where a question arose 
os to the amount of duty payable on sudi appeal 
Hdd, that s. 7 (iv) (c) me Court Fees Act amied^ 
and that the valuation given by the plaintiff was 
the valuation to be acoeptod. QucBre ; Whether the 
reference to an appeal in the sub-seotiott applieo to 
a case in which the snbjoot-matter of the ap)^ fe 
not co-extensive with suhject-matter of tlm 
suit. Karam Khan v. Daryai Singh, I. L, R, S Am 
331, considered. Saxiya Hatauv. Minaio^ 
LX«.&28MBd.480 
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68 . ■ ■ Mmomnium of 

appeal to special Judge utider Bengal Tenancy 
Ael-Couri Fees Act (VII of WO), ss. 12 and 17, 
Bdk. //, AfU U cl (6), part II, Art. 17, d. (w)— 
Bengal Tenancy Act, s. 104, cl (i?), s. lOS, cl (2) 
and s. 180 — Joinder of parties tn one application — 
Buie 25 of Buies of Oovernment of India under 
Bengal Tenancy Ad. A number of tenants were 
joined os defendanta in a pioceoiling for Bcttlemont 
of rents under s. 104, cl. 2, of the Bengal Tenancy 
Act, and an appeal preferred by the landlords under 
s. 108, el. 2, from tho Bevenuo Officer’s deciHion 
making all or nearly all the tenants respondentii. 
Tho appeal was dismisHed by tho Special Judge, on 
the ground that as many Court-fees of RIO each as 
there wore tenants defendants hud not been paiil 
and tho appellants iietitionod the High C-ourt to 
sot aside the onler under s. 622 of tho Civil Pro- 
cedure Code. Held, by a Full Bench, that the J^jcal 
Government ai^tod within the powers conferred by 
s. 180, cl. 1, of the Bengal Tenancy Act in making 
rule 25 of CTi. VI of tho Government rules under 
the Act bv which the landloid was authorised to 
join as defendants several defendants in one appli- 
cation for Hottlenicnt of rents. Hell, also, that the 
decision of the Special Judge did not dispose of 
any question relating to valuation, fur less of any 
question relating to tho valuation of n suit, and 
the decision was hot final under a. 12 of tho Court 
Fees Act; and that tho proceedings in this case 
could not properly it^ganled as a suit and 
neither Art. 17, cL^vi, of Seh. 1 1 nor s. 17 of the (Vnirt 
Court Fees Act, was applicable, llio memorandum 
of appeal was nothing more or less than an appli- 
cation subject to one Coiirt-foo of eight annas only 
under Art. 1, cl. (h), part 11 of Sch. 11 of tho (’ourt 
Foes Act. The case of Pein Qharai v. Ram Khela- 
wan LnU Bhukut, /. L. H. 18 Calc. 007, was wrong- 
ly decided. Ufadhya Thakua v, Persidh Hinoii 
I. L. R 88 Galo. 788 

84. Cotffi Fees Act 

(VII of 1870), Sch. I^Bdief in reaped of eosts^ 
Distinct relief. When a^rt from, and indepen- 
dently of, any other reliefs which an appellant 
seeks in an appeal from a decree, seeks distinct 
relief on the ground that by tho decree under appeal 
the costs of the parties in tho proooodings which 
terminated with the decree have not been properly 
assessed or apmrtionod, tho value of such distinct 
relief should be reckoned as part of tho subject- 
matter in dispute for the purposes of the first 
schedule of the Court Fees Act. In re Makxi. 
InreBjLUAtt . I, L. B. 19 Mad. 860 

66b Memorandum of 

appeal insufidenUy stamped^-Conditional order 
admitting appedl-^Deficieney made good after period 
of limitaiion—Appeal from decru granting two 
distind dedarations. A plaint contained a pnyer 
for a declaration (i) that certain property was the 
joint property of the plaintiff ; and (ii) that it was 
not liable to attachment and sale in execution of a 
decree hdd by one of the defendants against 
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2. APP£ALS--coiiii(. 

another ; and, as a foundation for tho lattiT roliefp 
alle^Hl collusion, fictitious transactions, and want 
of title. Tho decree in the suit, imssed on tho 14tli 
September 1887, grantiHi both the diH'larations 
pla 3 ’Ml for. 'J'ho defendants apiR'alinl to tho High 
Court against tho whole decn*u and hIaiiiimhI their 
memorandum of apinral with a Htain]) of iilO only. 
On tho Olh November 1887 it was tenderiHi to a 
Judge for adinisHion, aiul it then liorit a nqMirt 
dateil thi* 7th Noveinber bj the otliccr Ap|Niint«*d 
under s. 5 of the Court Fees Aet,“ IbqHirt will be 
maile on rec>cipt ol7n.»eonl/* Tin* Judge niailo nil 
order, “Atlniit, sul>jeet to Ntainp n^|Mirt,’* and the 
memorandum was then recta veil by tht* oflict*, and 
the apiXMil was entenil on the register. On the 
27th Si^pitMnbtT 1888 the ofiice iVfMirted that thciv 
was A deficiency in the Htamp^qf litilfi; on the 
9th NnvenibtT the taxing officer onleretl that the 
deficiency shoiihl bt; made gtMxl ; and on the 8th 
J3eci>nib(T 1888 it was matlo gotKl. At thf« hearing 
of the appeal a preliminary nlijcetion was taken 
that the appi'nl had 'never been validly ])reMniUMl 
within iiine, or admiltiMl, and that it could not ho 
heard. Ilrld, that then^ was before thi* Gourt no 
valid bp|)caI as to the merit.s of which the Coiirt 
could give a dcciHioii. HtU, also, that the stamp 
of lilO w‘A8 insiitlicient, inuHiniich as two distinct 
dcc^lanitions weri^ askcMl for atul obtained, and wore 
h^r tho a])pcal sought to bet Hi.‘t aside ; and it wa^ 
not the province of the taxing officer or of the 
Judge or (’ourt on a (incstion of the Hiiflicieney of 
a stamp or fee to coiisifler whether a plaintifT or an 
appellant was asking frir ni(»if« declarations or 
reliefs than wiTi? re«|iiin*d for his protection. Bal» 
KAUAN KaI V. GoHIND NaTU 'riWAKl 

I.L.B.18 Aai89 

66 Drcree. for re» 

demotion comlUiomd on piymenl of a certain aim 
— Appeal by mortgagor — Court -fee payaUe on 
memomndum of appeal— Court Fees Ad (VII of 
1870), s. 7, d, 4. Where a mortgagor sues for 
redemption on the allegation that the inorigago- 
dobt lioH Isam satisfied, ancl a rleci'eii fur nslemption 
is passtsl on payimmt rif a (STtain amount, and tho 
mortgagor appc;als against the amount he is 
ordc*^ to pay, tho Court-fco payable on tho momo 
randum of appeal must, undtT a. 7, c;!. 9, of Act 
Vll of 1870, 1^ computed ac;cording to the principal 
money expressed to bo seeiirod by the instrument 
of mortrago, and not acconling to tho balanoo 
which the mortgagor alleges to be duo. Semble : 
If tho decree hod allowed redemption on payment 
of a ci^rtain sum, and the defendant mortgagee was 
appealing on tho ground that the amount duo woa 
greater than that sum, the Court-fee should be 
calculated on the difference liotwcon the sum 
mentioned in tho decn« and the amount alleged 
by tho appellant to bo duo. Pirbhu Nabain 
SuroB V. SiTA Ram L L, B. 18 All. M 

67. Improper valuation— dratia 

Valuation Ad ( VII of 1887), s. 11 — Improper ualu* 
ation for jurididional purposee~~Caee nd ftnatty 
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dUfosiA o/ hwtf AppdlaU Courts M only rt* 
mandid for findingn—Validity of order of remand, 
S. 11 of the Suits Valuation Act (VII of 1887) has 
the effect of curing a want of jurisdiction caused 
by improper valuation, not only in cases where 
there has been a final disposal bv the lower Appel- 
late Court, but also where a case has boon remanded 
by the lower Appellate Court to tho Court of first 
instance for a finding. Raman v. Secretary or 
State tor India in Council (1001) 

LL.B.S4HRd.4S7 

0g. — Znerease of valuation-— Ju- 

riedidion-^Bengal^ N.~\V, P, and Aeeam Civil 
Courts Act (XII of 1887), «. 21. Plaintiff sued for 
an account, and valued tho suit at R2,000. but 
added that if any further sum wero found duo he 
would pay tho additional ( -ourt-fcc. A preliminary 
decree was passod, directing the defendant to ren- 
der accounts. On defendant's failure to account, 
plaintiff filed an account claiming that R1 1,000 
wore due, and prayed for a decree for that amount. 
Plaintiff subsoquentlv reduced the amount to 
R9,000. Defendant thereupon objected, and, on an 
account being taken, plaintiff’s suit was dismissed, 
and ho preferred an appeal to the District Judge, 
valuing his appeal at U4,600. '.rho District Judge 
held that tho appeal did not lie to him, as the 
value of the suit was RO.OOO and not R2,000. 
lltH that the appeal lay to tho District Judge, as 
the value of tho suit must bo considered as that 
stated in tho plaint (R2,000). Noorndra Nath 
Mozumdar fi. Russik Chandra Rai (1001) 

6 0.W.K.846 

69. Partition— Benpul. N.^W. P. 

and AMam Civil Courts Art (XII of 1887), s. 
21^B.-W. P. Land-revenw Art (XIX of 1873), 

113, lld^Partiiion^Dekrminaiion hy Rtvenue 
vmui of yuertion of titls^urisdirtim. Hdd, 
that B. 21 of the Bengal, North-Western Pro- 
vinoes and Assam Civil Courts Act. 1887, applies 
to partition cases in which, under s. 113 of the 
Nora-Western Provinces Ijand-revonuo Act, 1873, 
a Court of Revenue has determined a question of 
title, and that *' tho value of tho original suit.” if 
not tho valuo of the entire raoporty sought to be 
portioned, is at any rate the value of tho share 
which tho applicant for partition seeks to have 
d ivided off. Sheo Singh v. Baldro Singr(1903) 
l.li.B,S6 Aa977 

70 . Suit for foreoloBura— Appeal' 

"■^Appeal from decree making property liable foT 
inorlgopc-de&f— Court Fees Art (VII of 1870), 8ch. /» 
Art 1— Fafue of (he suhjert-maiUr in dispute^ 
Form of mortgagi^-CrettUon of charge on property-^ 
Words orenUng simple mortgage-^Paibandh—Inten^ 
tion of parties^RegislnUionr--Effert of registration 
in (he wrong Ufdk^FjUriguishimeni of mortgage by 
pamnenU^ffert of payment of prior mortgage by 
gnbssgnent morigagee-^Intention of parties to keep 
mortgage aliioo-~Assigrmtal of morfpape— Suro- 
gtdum. Where the purchaser m mor^ged pro- 
perty befog * defendant in the mortgagee*B suit for 
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foreclosure, preferred an appeal aminst the decree 
for foreclosure made in the suit, the amount found 

due on the mortgage being over a lakh of rupees : 

Held (for the purpose of ascertaining tho Court-fee 
payable on the memorandum of appeal) that the 
value of tho property affected uie decree must 
bo taken to be R2,600, being the amount for 
which the appellant had purchased the property. 
Venkappa v. Xarasimha, L L, R. 10 MaC 187, 
followed. By a bund, being on the face of it an 
ordinary bond, the obligor agreed to repay the 
debt and admitted that, if he failed to do so, the 
obligee would bo entitled to recover tho debt by 
sale of a certain factory belonging to him and 
from his person and other properties, and that the 
property referred to in tno bond will bo held 
Padtandh for the debt. Hdd, that the bond created 
no special lien on the factory, and that the circum- 
stance that tho bond was registered as an agreement 
in Book 1 and that tho obligee took no steps to 
have it registered as a mortgi^ was evidence that 
the particB intended to treat it as an agreement 
rath» than as a mortgage. NajibvUa MuUa v. 
Nusir Mistri, I. L. M. 7 Cole. 196, referred to. 
Plaintiffs paid out of their own funds the amount 
due under a mortgago-bond payable by five aiWiual 
instalments, tho fist of which w*as duo on tho 15th 
January. 1806, and tho last on the 16th January 
1890, executed by C on tho 8th April 1894, mort- 
gaging his Indigo Concern and tho mortgagee on 
tho 7th November 1890, after the payment of the 
last instalment, cxocsutod at C’s request an assign- 
ment of the mortgage in their favour. On the 2lBt 
December 1896, C being indebted to tho plaintiffs 
in a large amount recoverable only out of the pro- 
duce of the factory had oxccntccl in their favour 
an agreement to give them a first mortgage on tho 
concern and certain other properties, and on the 
13th November 1890 C executed two other deeds 
creating in their favour a valid charge on the 
said concern and certain other properties Held, 
that, although there was no direct evidence of any 
formal bargain or agreement, tho presumption was 
that the plaintiffB, when they paid off the instal 
ments due under tho mortgage of the 8th April 
1894, intended that tho mortiptge riiould bo kept 
ah'vo for their benefit and tlmt in itself entitle 
them to come in as first mortgagee. Hdd, further, 
that under tho agreement of the 21st December 
1896. which created an equitable mortgage, and 
under tho two deeds of the 13th Novembw 1896 
the plaintiffs were in the position of puisne mort- 
gagoes and when thereafter they paid off the last 
thm instalments due to the first mortmee. they 
were entitled to come in subrpgatum as first 
mortgagee, and further that, the mOTigage having 
been alive, the assignment to them under (Ts 
direction gave Uiem all m rights, which the mort- 
ngee had. Whether a mortmRge paid oil has been 
kept alive or eztingnidied draends on the inten- 
tkm of the parties, the mere not that it has been 
paid off not deciding the questioD. Gdkalias 
QopaUas V. Paranmed PremsMdas, L L R 10 
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Cafe. 10S5: L, Jt 11 I, A, 126; Dinobundhu 
Shaw Chowdhury ▼. Jogmaya Dost, 1. Ij. A. 29 
Cldc. 154 : L. R. 29 I. A. 9 ; Inn IFrurAam, 
BaUway. [lS99f\ 1 Ch. 440 ; Mohnh ImI v. Bawnn 
Das, L L. R. 9 Cak. 961 : L. R. 10 1. A. 62 ; 
Tulsa V. Khub Chand, /. L. R. 13 AU. 531, reforreil 
to. Jagatdhar Naraih Prasad v Brown (10(Kt)* 
I.L.B.88Gal6.1188 
B.O. IOC. W.N. 1010 
VALUN OF PBOFEBTY. 

as stated in sale proclamation ; 

gross inadequacy of— 

&>« Appkal— Execution of Decrees — 
Questions in Execution. 

LL.B.80Calo.617 
inquiry as to— 

Court-fees Act (VII of 1870), 

a lOH . 6 0. W.N. 808 

statement in will as to— 

Sn Evidence — Civil Casks — llEciTAiiS 
IN Doi^uments I. L. B. 1 Bom. 601 
Value-psyable Articles. 

Sec Small Cause Courts, Phebidency 
Towns . I. L. B. 88 Had. 818 

vabiancb between pleading 

AND PBOOF. 

(Vil. 

1. General Cases . • • 12792 

2. Special Cases . • . 12795 

3. Admission of Part of Claim 12821 

Sec AppEAii— G rounds of Aiteai.. 

I. L. B. 16 Mad. 608 
Set Appeixate C^iukt— Exerc'jsk of 
Powers in various (Jases— Plaint. 

I. L. B. 10 Bom. 808 
See Estoppel— Estoppel by Deeds and 
other Documents. 

See Hindu Law— Custom— Inheritance 
and Succ;eshion. 

I. li. B. 81 Bom. 110 
See Hindu Law— Partition — Partition 
OF Portion or Property. 

I. li. B. 18 Bom. 611 

Set Hindu Law— Partition— Right to 
Partition— Purchaser from (?o-par- 
CENERS . L L. B. 80 Mad. 848 

Set Issues— Fresh or Additional 
Issues. 

Set Landlord and Tenany— Ejectment 
—Notice to Suit. 

LI«.B.17Bom.681 

Su Plaint— Amendment of Plaint. 
SeeRiLiEr . L L. B, 16 Mad. 480 
I,L.B.18Bom.888 


VABIANCB BBTWBBN PLBADINa 
AND PBOOF— foiilfi. 

Set Title— Evidence and Proof of 
Title — Ijonu Ponneskhin. 

I. D. B. 8 Calc. 418 

Set. Whitten Statement. 

I. L. B, 1 Bom. 800 

1. GENERAL CASES. 

L Decision on point not raised 

in pleadings or issues. — A plnintitT ihuhI htovct 
seeututHm ttllegtita ti prtdmUi, and iki drcrti* Mlioiihl 
bo given in hia favour on ii |N)int not raiopd in the 
plcadingB n(»r cmUNlicHl in an itwue. iIoytara 
Dashee Mahomed Moiiauui'K 

I. L. B. 8 Calo. 076 ; 11 C. L. B. 800 
Jankek V. JiiANJoo 8 N. W. 407 

Muoktakeshbb Deiika e. Coi.i.ec'toii or 

Bitudwan 18 W. B. 804 

Tara Cuand Roy t>. Norin Chundkr Roy 

81 W. B. 188 

Protab C'iiunder Bokooaii r. Coi.i.kctor of 
Gowalpaua 88 W. B. 816 

8. — Basis of decision of case— 

PUtidings. The dcterininat ion in a rniiso miiat Iw 
founded ufK>n a caw;, either t(» Ik< found in the 
pleRfliiiKH, or involvinl in, or ronHiHtent with, the 
ease thereby made. JC/then Chiiwhr v. Shnma 
Churn Jihutto, 11 Moo. L A. 7, nderntil ti». Myi.a- 
roRE Iyamawmy Vyapoory MooDLiAiie. Yko Kay 
I. L. a 14 Calc. 801 
Ii. B. 14 1. A. 108 

8. . — Sjrrjition to rule 

**Secunduin probuJUi ei aUrqttiii*'- AdminHitm o/ 
defcndunt. 'Ilio ndo that the deeree Hhmdd Ijo in 
Rcconlaneo with what in nlleg(.td and jiroved is 
intended to prevent surpriws and is not apiilieahio 
to a ease in whieh the defenilant'a own ndiniAion 
ia a«io|)teiI aa the gnniiid of diriHion uguinHt him. 
Appaya V. Ramireddi . I. L. B. 11 Mad. 867 

A — Amendmentof case -A/f Aelita 

or misapprehension. A plaint if! eiiii Ut allowed to 
amend hia caoe only whf'n he has an honeat eafu% 
but cither thioiigh iniatake or Home miHapprehen- 
sion ho haH not placed the n*al faetH liidon> 
the Court. BiiVRf) Dutt v. Lekii ranee Kookr 

16 W. R. 188 

6. - - - Civil Procedure 

Code, 1859, Operation of, an eoniparnl with old 
procedure m equity. Under the Civil PncM^eduro 
Code, parties are not hound ho Htrictly t4i the 
pleaclingB as in any equity Hiiit urifier the olil pro- 
cedure, if their being ho Imiind w'ould work in* 
justice. Dohsee v. Tahkac^iiukn (Nkiniioo Ciiow- 
OHRY .... Bourke. A. O. C. 48 

0. - - Variance in plaint— Dfemto- 

sai of suit, ground for. Held, by a majority, that 
the Code of Civil Procedure docH not require the 
dismiHsal of a suit by roaiion of any variance in tho 
plaint. Mahomed Kkeeaoodben v. Hohhein 
Buesh Khan . . 1 W. B. 800 
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1. GENERAL CASES-eoiml. 

7. Baliizig iMues after Tarlanoe 

is shown. A plaintiff will not be allowed to set 
up one caiie, and, having proved another, to ask 
for Irbuos to bo raised to suit the proof ; but when 
a plaint and its proof necowiarily lead to one or 
more particular inaueB, it is the duty of the Gourt, 
if these issues do not come by surprise on the 
defendant, to raise such issues, and to give the 
relief thereon to which tho plaintiff is entitled. 
ObKOYCHUBN MuLLICK V. WOOMKS Oh UNDER 

Paul 2 Hyde 268 

8. Proof of cause of action not 

aUeged — Dumitiaal of suit, grownd for— Claim on 
one canee of ricfion, evidence showing anolhor. 
Whore a plaintiff sues on one cause of action and in 
support thereof gives evidence which, if it ostab- 
lisnoB anything, establishes a different cause of 
action, the Court acts properly in dismissing his 
suit. Mudhoosoodun Gossamre v. Hills 

10W.B.242 

9. . — Amount proved exceeding 

amount claimed^Decree. Where the amount to 
which the plaintiff would bo ontitloil on tho ovidenco 
exceods that spooifiod in the plaint, plaintiff is 
restrictod to tho amount so spocifiod. Nathooram 
V. Jardine, Hkinneh a Co. Oor.118 

10. Presumption from fkilure 

to prove allegations— Onus of proof. An ad- 
versary is entitled to tho benefit of such prosump- 
tions as naturally arise from a {jarty’s failure to 
prove his allegations, oven though the onus was in 
tho first instance on tho former. Ounke Biswas 
V. Sree Gofal Paul Ciiowdhry . 8 W. B. 895 

11. Failure to prove precise 

case pleadedr— Decree, right to, A previous 
rulhkg in Beejoymtih Chatlerju v. LMm Mome 
Dahu, 12 W. R, 24ft, explain^ not to mean that a 
plaintiff must either get the thing he claims or 
nothing at all, but that having come into Court 
upon one title, which he asks to have declared and 
fails to prove, a plaintiff cannot claim tho declara- 
tion of another. Goluck C^under Sircar v. 
JSHAN CiiuNDER Deb . 28 W, B. 487 

12. Suit for poBsession alleging 

fSraud— CAangs to Atttf for redemption, Wliore in 
a suit for possession tho plaintiff went to trial on 
the question of fraud, and that question was tried 
out» he is not entitled upon appeal to abandon that 
issue and to ask tho Court to treat his suit as one 
for redemption. Ram Dao Monoal v, Indeomoni 
Dasi 8 O. W. H. 825 

la Bight to make party liable 

in different character— duif against pariy per- 
sonatty—Repreaenitative*s liahility. In a suit to 
leoovor advances made to the defendant to oarrv 
on an indigo factory under a karbamamah, in which 
it was agreed that the advance should fint be re- 
paid out of the profits realized from the manuao- 
ture^ where it was found that the sale of the indigo 
had yielded more than the amount advanoad* but 
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had been credited by the plaintiff to old debts 
owing him by the defendant’s father instead of to 
the defendant’s personal debt \—HM, that the 
plaintiff had violated the terms of the agreement^ 
and had not in good faith attempted to make tho 
defendant personally liable, and he could not be 
allowed to proceed against the defendant as repre- 
sentative of his father. Ferroux v, Luchmeefut 
Singh 12 W. B. 118 

14. - Unestabliahed defence— 

Deoreo, right to. The Court should not necessarily 
decree tho plaintiff's claim in full because the 
defence sot up by defendant has entirely toiled. 
Mutloob Ali V, Kiria . 1 Agra 276 

15. Defence not set up by de- 

fendant — IneonaisUni defence. It is not compe- 
tent to a Court to sot up a defence not only not 
made by tho defendant, but inconsistent with his 
own statement. Shurut Soomdurke Dabee v. 
PuRRSH Narain Boy 18 W. B. 404 

Radha Binode Dutt v. Kootabode Mundul. 

16W.B. 808 

CniTTRA Coomary Bebee t*. Ham Lall Moo* 
KERJEE .... 18W. B. 884 


Rajaram Banerjee V. Sonatun Roy 

28 W. B. 404 

10. Failure to establish case set 

up — Praclico—Pleadinga— Failure of plaintiff to 
eetaUieh care ael up by him — Might to aueeeed 
upon facta found differing from those alleged. The 
plaintiff sued tho defendant allc^^ng that the defend- 
ant was tenant of a certain house belonging 
to tho plaintiff, that the tenancy hod commenced 
some eleven years before suit, and that the defend- 
ant had for tho last throe years ceased to pay 
ront» and had recently denied tho plaintiff's title, 
^e defendant denied that the plaintiff was the 
owner of the house, or that he had leased it to 


the defendant. Ho pleaded also that he had been 
in adverse poBseBsion for more than twelve years. 
The plaintiff failed to prove tho allegation of 
tenancy set up by him, and it was not shown that 
the plaintiff had been in powssion within a perU 
of twelve years from the institution of the suit 
Held, that, under the oiicumstances stated abovet 
it being, on fee failure of fee plaintiff’s ease as to 
tenancy, for fee plaintiff to prove that he had pos- 
session within twelve years, fee plaintiff was not 
entitled to a decree. Haiku Khan v. Chsyani Kmr, 
/. L, R. 15 AR, 185 ; Ali Husain v. Ali Bakhsk, 
Aik Weekly Notes (1889), 176 ; and Baknakund v. 
Dafii, Att Weekly Notes (1901), 167, referred tOb 
Haji Khan v. Baldio Das (1901) 

I.Ii,B.24AlL 90 


17. Practieo^Plead^ 

fngs^Faihsre of plaintiff to prom the whole ease 
upon whi^ he essie tnto Conri^PlaMiff entUled to 
succeed on case proved if sn^esent to euppert n 
decree, ^e plaintiff came into Court slUgiag (U 
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that he was the proprietor of a certain building, 
and (ii) that he had leafied a part of the aaid build- 
ing to the defendant, who, however, refuBod to pay 
the rent agreed upon, atad he soufj^t to have the 
defendant ejected, and to recover poBaesaion of the 
portion of the building occupied by him. No 
Bpecifle Ibbuo dealing With the plaintiff’s title wae 
framed, but evidence as to title waa given on both 
Bidca. //efd, that, oven thouf^ the plaintiff had 
failed to make out hia caae aa to the letting, he 
novcrtholefw should got a decree on hia title, unless 
the defendant could show a belter one. Tbo fact 
that no distinct issuo as to the plaintiff’s title had 
boon framed could not bo constniod to the preju- 
dice of the plaintiff, inaHmueh as the isHiic had in 
fact been tried, and it could not bo said that the 
defendant had been in any way taken by Htirprlse. 
Adul Gnni v. Htdtni, All. WfAdy XotcM, (1903) IS, 
followed. Haji Khan v. Baldea l)tis. All. Weekly 
Notes, {1901) 1S8, referred to. Nuiku Khan v. 
Gaynni Kvnr, I. L. if. 15 All. IMO, overruled, 
fjakshmpmi v. Uari-hin Knvji, 9 Bom. II. C. Rep., 
0 ; Rfimchnwlm v. Vaswlev, I. L. R. 10 Bom. 451 ,* 
and Bttjfiing Das v. Nand Lnl, AO. Werkly Notes, 
{1SS4) 285, diBlinguiahcd. Balmakiinu v. Dalu 
(r.B., 1903) . . . I. Ii. R. as All. 498 

2. SPECIAL CASES. 

^ Aooount, suit for balance 

ot^Fnilnre to prove balance allcyed — Istives — 
Civil Procedure Code, 1859, m. 141. Ileltl, in con- 
travention of varioiiB rulings of the late Siidder 
(*nurt, that a Buit brought on an alleged Hcttlcment 
of accountB, and balance struck and admitted, 
should not be <liBmifliied merely on account of the 
plaintiff’s failing to provo the alleged sifttlomcnt 
anil admission of balance by defendant ; but that 
the (burt, being competent under a. 141 of the Civil 
Proceilure Code to amend to frame additional 
issues that may bo necessary to deterndno the real 
qucBtion or controvorey between the parties, ought 
to enter into evidence regarding the itomH compos- 
ing the account, and decree the claim regarding 
such items, if they are found to be duo and not 
otherwise barred. Kisuun Pkrshad v. BnAWANsn 
Been . , Agra» F, B. 47 : Ed. 1874, 86 

RaMSAHOT V. SSSTHOO 

lir. W.S8; Ed. 1878 , 88 

But where the issues had boon framed solely on 
the allei^ adjustment, the suit was held to be 
ri^tly dismissra. Nobin Chundsr Koondoo v. 
SrbbDHUR BnUTTARCHARJEE 16 W. B. 94 

9. ^ Aooretlon'^Gfadiiaf oeerefioii 

to a formation of dry land already existing, and 
appropriated to an owner of land, on a river's bank 
^The ownership of (he bed of the river was not 
the suhfeet of contest hdow— Variation of claim 
disaUawed, Although there is not in Madras, as 
there is in Bengal, an ezproBS law embodying the 
principle that gnidnal alluvioli enures to the land 


VARIANCE BETWEEN PLEADINa 
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to which the accretion ia maile, following the 
owner^ip of that land, the ndo is equally well 
establi^ed^ in both IIiobo pnjvinccs. Bi»lh imriics 
wore riparian propiiotors of adjoining cstatca on 
both banka of the river Godavari. 'Jlio plaintiff 
olaimcd the right to ncwly-formcd land, in mid- 
stroam, which she alleged to have Ih*cii formed by 
accretion u|K)n nn already c'xisting lanka or alluvial 
island which iKslnngoil to hor. On that |N>int there 
Wer^ concurrent lindings against her. 'riic accre- 
tion had taken place iiixm a Innka owned, not by 
hor but by tlm OoA’ommeiii, and liighor up atn^am 
than bora. Held, that tlic plaintiff iiiust abide by 
the ground of rlaiin which she had pii'Mcnlod liclow, 
that licing that the new hind was formed hy gratlual 
accretionB to dcHnito and visible TNirtions of a 
lanka previously Iwlonging to hor. This slio could 
not now vary to a claim foiindcil nn an ownerHhip 
of the rivor-lKMl on the stremgth of her being 
raminilar and owner of the land on both hnnka oi 
the river, without either isNiie or evidence directed 
to such siib-aqiieoiis owni^rship. Bat.itsi; Rama- 

LAKSHMAMMA V. Cor.I.KCn'OK OP THE (lODAVARl 

Disticict . I. Tj. IL 99 Mad. 484 

L. R. 90 I. A. 107 
8. - Alienation, suit to sot aside 

— Variance between rase in jdr/ifit ami evidence. - 
Raising gnmnd not taken in ‘fdaint. Tlic plaintiff 
a Hindu, sued Ut sed iiside a certain alienation, on 
the ground that the aliiior was an ill(*giiiinato son 
of the plaintiff H grnhilfnther. and. thendon*, had no 
intenwt in tho pro]M>rty. Not iMsing able to Hiib- 
stantiatn IhiH ground in the firat Court, tho ]i1aintiff, 
on ap])oal, raiwfd a new groiiml, viz.. Hint tho alie- 
nation was bail, Iwcruhc under thu .Mitakshiira law 
tho owner of a sham in a joint nnccsiral estate^ is 
not competent to alienate hia slinro without tho 
consent of tho other heirs. lleM, t lint such variance 
CH)iild not Ini alloWnil, and that the plaintiff must 
prove his casc^ as laid in tho T’laint. Siii Prasad 
V. Raj Guru Tuiamiiuknatji I)ro 

6 B. L. R. 666 : 14 W. R. 880 

4 , Alleged inconsistency In 

pleadings — Construetum of soMmamn — Kstoppel 
^Objection taken for first tiwe. on appeal. After tho 
death of a Hindu widow, a suit was brought to have 
a sale of a portion of her hunbanirs estate inndo 
by her set asido on tho gnuind that the sale was 
invalid oxcopt in so far as it affected the rjghts of 
the widow horsclf therein. The plaintiff, who was 
a collateral relation, alleged hiinnclf to be the heir, 
and Buod as such, hut was not so in fact. It ap- 
pealed, however, that a solehnama hail Ijccn entorod 
into betwwm him and tho heir by virtuo of which 
he had acquired all tho rightn of tho hoir in tho 
property in suit. It did not apfioar that any ob- 
jection had bcent akon in tho lower Courts to tho 
framing of the suit on tho grouml that tho plaintiff 
was not the heir, and the defendant was allriweci 
to raise the same objection to tho suit as he might 
have taken had it been brought by the hoir. On 
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appeal it Wan contended on behalf of the defendant 
that the plaintiff, having Ruod aa heir, could not be 
allowvxl to ancoeed on tho baaia of the Boleh^alnf^ 
aa thia would be contrary to the rule laid dowti in 
FaAon Chunier Singh v. Shama Chum BhvliOf 11 
Mon, L A. 7, ifeU, that, if thia objection had 
been taken in the firat Court, the plaint and inauM 
might and ought to have been amended, but aa it 
wan not ao taken, and the aubataneo of tho caao in 
tho plaint waa that naJo by tho widow waa invalid 
U^nd her own intoroat, under the circumatancea 
of the caao there waa no weight in the contention 
of the appellant. NuauL HoasEiN e. SnsosAnAi 
Lal r . . LL-RSOCalo.! 

L. B. 19 1. A. 9S1 

6. ■ ■ ■ Failure to prove 

oaee^Ramng freah case on appeal. In a auit to 
net aaido a aale of aneeatral property by a minofr’a 
father and guardian aa made without neccaaity and 
for tho fathor’a profligato expenditure, and without 
inquiry by tho purehaaera aa to whether it waa for 
the infant’a benefit, the defondanta alleged that 
the nolo waa made under proaauTO of a foreclosure 
auit on account of a demand under a former mort- 
gage for an ancestral debt. Plaintiff, having failed 
to eatabliah hia case, sought to go back and open 
tho oonaidoration for tho mortgage made ao long 
na twenty years ago, but the Privy Council, agreo- 
ing with the Hif^ Court, refused to allow him to 
do ao. Humeeda aliaa Khajoo v. Amatool 
I f EHDBE Beoum . 17 W. B. F. G. 108 

8. Company— Coniftbufortes, Hat 

of — Amendment of plaint. Where tho holder of 
aharea In a company was dcacribod in tho list of 
contributorieSf against whom a balance order by 
the Court of Chancery had been made, as *'DovJi 
Bbanji, cotton merchant,” and as being sued ” in 
hia own right — Held, that tho plaintiff's company 
could not be allowed to give evidence that tho 
aharea wore in fact held by a firm oonaisting of two 
individuals named rospeetivoly Bbanji Zutani and 
Bevji Hemraj ; nor oould the plaintiffs be allowed, 
at the hearing of tho appeal, to amend their plaint, 
originally framed against both partners, with a 
view to making tho firm liable for the amount of 
the calls, so as to sue Bhanji Zutani only, who 
alone was alleged to have aignM the articles and 
memorandum of aaaooiation in tho name of Dobji 
Bhanji, and to make him personally liable aa the 
holder of the shares. Weikeraheim'a Caae^ L. R. 
8 Ch. Ap.t 831, distinguished. London, Bombay 
AND Mbditbrbanban Bank V. Bhanji Zutani 

I. L. B. 2 Bom. 118 

7. Oompromine— Fatliira to prove 

enao-^Right to oueoud on ground nof alleged. 
Where the plaintiff sued to have a deed of oompro- 
miae set aside aa having been firandulently entered 
into behind hia book and without hia knowled», 
and failed to prove any fraud or oollnaion Bm, 
that he was not entitM to a decree on the gnmnd 
taken on appeal that the dooumentwaa Invalid 
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aa being unregistered, declaring that it did not 
affect his interests. Madhub Ali Khan v. Hossatn 
Reza Khan 4 C. L. B, 62 

9. ■ Controot— .^Mumpfion of facta, 

deciaion on. Tho determinations in a cause should 
be founded upon a case either to bo fouiul in the 
pleadings or involved in, or consistent with, the 
case thereby made. Therefore, where tho relief 
sought by tho plaint ia grounderl on a contract, the 
case must not bo determined upon an alleged equity 
resulting from a different state of facta anrl incH>n- 
sistont with that alleged by the plaintiff. Eshan 
C nvNDER SiNOH V. Shamacthurn Bhutto 

2 Ind. Jur. N. a 87 : 8 W: B. P. 0. 67 
11 Moo. I. A. 7 

Followed in Doss Ram Doss v. Mohkndko Roy 
Bbcha 18 W. B. 274 

9 - ; •; -lasufA — Amende 

menl of plaint — Variance heMneen raae in plaint 
and eMence. 'Fho plaintiffs aued tho defeniiants 
for damages for bmch of contract, alleging in 
their plaint that they had agreed to sell, and the 
defendants to pntehase, certain indigo seed, but 
that tho defendants haci refiiaod to take cielivciy, 
although the plaintiffs wore reaily and willing to 
deliver the same. Upon the evidence of tho plaint- 
iffs, it appeared that there was no oontract as 
alleged in tho plaint, but tho contract, aa stated 
by thorn, was that they (the plaintiffs) were to 
purchase seeds as agents for the defendants. The 
Judge diamiaaed the auit on the ground that the 
plaintiffs were bound to prove their case aa stated 
in the plaint. Held, that the auit ought not to have 
been diamiaaed on that ground. The issues raised 
admitted of the true question being tried, viz., 
whether, under the circumatancea, the defendants 
were liable to pay tho price of the seed ; and if 
they did not, tho Court ought to have amended 
the issues, or framed additional ones. Tho object 
of the plaint ia merely to bring the matter in cUs- 
puto before tho Court, but it ia for tho Court, upon 
the statements before it, to determine the real 
issue between the parties. Arbuthnot v. Bbttb 
,, 8B.JJ.B.278: 14W.B,181 

10. . lyeotment^ suit Ibr— Faffare 

fo prove leaae~~Rdiance on general tide, right of 
— Caae elated in fdaint. Where a lessor sues to 
eject hia tenant on tho expiration of the latter's 
term, or for breach of the conditions of his lease 
and fails to prove the lease, he is not ordinarily at 
liberty in the same suit, ignoring the lease, to fall 
book upon his general titm as thouf^ he had not 
set up and failed to prove the alleged lease. A 
plaintiff must be limitm to the caae which he wts 
forwaid in hia jdaint, but he may put forwaid an 
alternative caae in his jdaint from the oommeiipe- 
men^ aa Ihe defendant then will know that be has 
more than one case to meet^ and will not be taken 
by surprise. LaiSHMiBAt sl Hau bin Rayji 



( 12799 ) 


DIGEST OF CASES. 


( 12900 ) 


VABIANCS BET WE EN FLEADINO 
and FBOOF— ONilel. 

2. SPECIAL CASES— confci. 

U. Sait for efeti* 

nunt againat defendant aa tenants and on failure, 
as treapoMura-^Caae art up in appeal lehich was 
not that set up in the Court of first instance, 'Fhe 
plaintiff camo into (*uiirt on the allegation that aho 
was the owner of a oi^rtain hoiiwf, and that the 
ilofcndanta were her tenaiita at a eiTtain n^nt, and 
ahe Bought to ejeet the defeiidantM for non-]iay- 
ment of rent. The Court of (irBt inatanee having 
found her allegatioiiH of tenancy to be untrue. Hhe 
then in appeal endeavoured to aupport a plea tluit 
the defendanta were treapaaM^ra, aiieli plea having 
formed no |iart of the original chmi*. 7/Wr/, that 
the plaintiff c'ould not under the eireuiiiMlanci's bo 
heard in aiipport of a new plea of w hich the defiMid- 
antfl had had no notice) until the case wiia in 
appeal. Lakshmiltai v. Hari bin Jtaoji, 0 Jiotn. /, 
rt^ferred to. Naiki; Khas v . Cayani Kitar 

1. Jj. B. 16 AIL 186 

18. Suit for eject- 

went of defendants as irespissers — Decree declar- 
ing right to rent as landlord. In a aiiit> to eject 
the defendanta as tr(«piaM*ra, although it waa 
found that the latter were not ao, the lower Apiad- 
latc t^urt notwithatanding gave a decree dM'lar- 
ing the plaintiff's title to rf^ceivc n‘nt from the 
defendants. //rM, that the entire aiiit ought to 
luive been diaminied, inaamiieh as the dtdeiidanta 
were not found to bo tri'BimsfierH on the allegationa 
made in the plaint, and on the suit aa franu^d the 
plaint iffa wore not entitled to get any other relief 
than the iiarticular ndief which they aakifd for. 
Kali Kihiiors Chowoiiry t*. Con Monos Hoy 
Chowduuy . • 8 G. W. N. 166 

la Title to relief 

completed pending a suit — Amendment of plaints 
A having leased land to II, sold it to C. Peraona 
having tKapaHseil, B offerwl no objection, and it 
w'aa alleged that he was in colluHion with them. 
C now sued before the expiry of the learn to eject 
the treapaMM^TS ; the IcaHe expired while the suit w aa 
Ktill iMmding. Held, that the plaintiff wga not 
entitled to the relief sought, and could not bo pcT- 
initted, on appeal, to amend the plaint by adiling a 
jiraycr for a declaration of hia reveraionary right, 
although the acts of the defendanta were such as 
to be ^judicial to his rights as reversioner. Rama- 
NADAN ChBTTI V. PULIKUTTI SrKVAI 

I. L. B. 81 Mad. 888 

14. — — Enoroaohment^ suit to pre- 

want. Where the plaintiff suing to prevent an 
encroachment on certoin land alleged that the land 
waa set apart for recreation, but the evidence 
established that it wat sot apart generally for the 
more convenient occupation of the houses surround- 
ing it (which would include recreation purposes):— 
lidd, that the plaintiff ouj^t hot on that account 
to fail altogel^r and be left to a fresh action. The 
defendant hod not been misled or induced to re- 
frain from calling evidence to rebut the plaintiff’s 
oaae. Raitghordas Abituabhai v. Maneki.al 
Qobdhavdas L L. B. 17 Bom. 648 
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16. • Fraud — Failure to proi'c. specific 

case of fraud. When* the plaintiff in his plead- 
ings pliHlged himself to pn>ve a Hpi*eitie ease of 
fraud, and made his eaiise of aetion entindy de|H*nd- 
ant on that, he was not iillowetl to siieecxHl, when 
he failiHl to prove fraud, on a i-ollnternl matter. 
Saurr Huy r . iiujAuiii'u Pkhsiiau Nahain Sinoii 

28 W. R. 881 

16. Com promise, hg 

official assignee h^olvencn Ad. 1 1 a* I'J Vid,, 
c. 21, ss. 2S awl 2U—Chargt s with a rino to rstnh- 
lish fraud — Practice - - Plead iiuj — .-I mt mlnirtU of 

pleading- Best rid ion of puwtr to amt ml, Tho 
aeiount of an estate formerly in the luiiitls ofn 
derivative exi*eutor who bt'eaiiie insolvent and died 
in 185ii. having lH*en ]MMi4ting in Ctiiirt fur many 
years, some of the isn't ies Udiig interested in the 
original estate anil others ns the iiisolvenl-’s ereilitors, 
a e^mipnunisi^ was efleetiHt under which a suit 
brought in IKGH by the OUieial .Assignee, n.‘pa‘Hent- 
ing the dcei'Rseil insolvent, was disniisKeii by tho 
consent of partii*s in 1875. Part of a sum of money, 
paid to the cnnlit of the iiisulveiit 's estate in piir- 
suaiiec of tho comproiiiisis was made over ii|n»ii tho 
passing of the eoiisent -deerts*, with the knowledge 
of the iiHsigiiee, but without iiotiee to, or the sanc- 
tion of, the (A>iirt, to a |Ni‘soii who had assist(*«l in 
taking the account. From the representatives of 
tho latter, ho Ijeing now deeeasetl, tin* siiceifssor in 
office of the assigiU'o elaimed n‘|HiyineMl. The 
plaint, as pn^Htuititd, alleged the fraudulent cotieeal- 
ment of the payment from the assignee. Aft4T- 
wanls when all the evidence had In'cii taken, and 
it had Ixtm estublishid that the assigtiiMf knew of 
tho payment, this was aiiituidcsl to tint statement 
that, if he did know of it, he bail no fsiwer to 
coiiHimt to it, and that liis consent would not be 
binding, the payment la'ing a frainl ii|niii the 
Court. Held, Xhni the amendment at the stage 
when it was made was not iMTinissible. It is a 
well-known rule that a chiirge of fraud miiHi lio- 
Hulistantially proved as laid, ami that, whim one 
kind of fraud is ehurgiil, iirinther kind eannot, on 
failure of pnK>f, Ut siibHliliitiil for it. 'riio High 
Court having dccrecsl the claim on a iinding of 
fmiid diffenmt from either of the above : — Held, 
that on this ground alone the jiiiigmeiit iiiiglit 
have bcMsn reversed. Monteaffuieu v. Sawlgs, /.V 
Yes. Jun. d02, followMl. AiiniiL IIosnkin' Zkxail 
V. Tcrxer . . I. L. B. 11 Bom. 68G 

L. R. 14 I. A. Ill 

17. Hathchitta» suit on— //a/A- 

cAtlla given for anwuni of adjusted acemni — 
Failure to prove hathrJiitia— -Frame of suit. Where 
a suit was brought to recover a sum of money duo 
on an odjustcil account, for which it was alleged 
that the defendant had signcil a hathchitta, and 
tho lower Appellate ('oiirt dismisHcd it on tho 
ground that the defendant never signed tho hath- 
chitta, and that tho plaintiffs had failed to prove 
their caoo : — Held, that having regard to tho iramo 
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of the Buit^ the plaintifie ought not to be allowed 
to aak the Court to determine whether the original 
debt for which the hathchitta was given had boon 
paid off as the defendant alleged, and the Huit 
could not bo treated aa a auit for the original debt. 
Gossain Ram Kissbn v. Miah Jan Shbik 

1 0. W. N. 710 

18. Mortgage— for rtdemp- 

Uonr~^Di€fu on morigagtt set up by defendants and 
not on that alleged by plaintiff. In a suit to redeemf 
the plaintiff produced a mortgage the genuinoncaa 
of which the defondanta denied, but they produced 
a mortgage from the plaintiff’a anceatora to their 
anoeatora. The Principal Sudder Amecn mode a 
•decree for the reatoration of the lanaa according to 
the terma of the mortgage produced by the defemd- 
anta. The Civil Judge reveraed the dociaion. 
Hdd^ on apocial appeal, that the Principal Sudder 
Amoon woe juatifi^ in making the decree which 
-ho gave, it not being inconaiatont with the relief 
prayed for by the plaint. Unicha Kandyib Kunhi 
Kutti Nair V. Vaua Pidiqail Kunhamed Kutti 
Maragcar 4 Mod. 860 

19, - Suit for redemp- 

iion^Evidenee given of other mortgage than the 
mortgage in respect of mkh suit brought — Evidence 
Act (I of 1872), s. 3&-— Statement of a survey officer as 
to entry as occupant how far admissible. The plaint- 
iff Buod to ndoom certain landa alleged to have bo 
mortgaged by hie anceator to the anceatora of the 
defondanta in 1823. At the hearing the deed of 
mortgage in roapect of which the auit woa brought 
waa produced, but another mortgage of about uie 
aamo date waa produced and proved by the plaintiff. 
The lower Gourta paaaed a d^roo for the plaintiff. 
The defondanta appealed. HM (reveraing the 
decree of the Iqwcr Coiirta), that where a particular 
Snatmment ia aued on aa the baaia of a right, it ia 
incumbent on the plaintiff to eatabliah hia caao on 
ti^t particular cauao of action, not on a cauae of 
action, merely bearing the aamo common name, 
or of the aamo dcacription, and ao included in the 
•aamo cloaa. Under & 36 of the Evidonoe Act, I 
•of 1872, a atatement by the aurvoy officer that the 
•name of thia or that peraon waa entered aa occu- 
pant would bo admiaaiblo if relevant, but it would 
-not be admiaaiblo to prove the reaaona for auch an 
•entry aa facta in another caae. Govindray Debh- 
mjXH V. Raobo Deshmuku 

LIi.B.8Bom.648 

90l Change of nature 

of suit. The idaintiff aued to redeem a mortgage, 
allericg that it waa made in the year AD. 1821 
for B2ff. The defendant admitted the morteage 
but alleged that it waa made in AD. 1701 for RllO 
;and oontended that the auit waa barred by limita- 
tion. Die Subordinate Judge held that the mort- 

S ge hod been made for the amount and at the 
te alleged the defendant^ but that the auit 
waa not time-barredf aa the mortgigor'a title had 
ibeen acknowledged hy the mortgigte within the , 

« 
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period of limitation. He accordingly made a 
decree for redemption on terma oonaiatent with the 
plea of the defe^ant, but oppoaed to that of the 
plaintiff. On appeal, the AaBiatant Judge agreed 
with the flrat Court aa to the morita of the caae, 
but reveraed ita decree on the ground that the 
plaintiff woa not entitled to aucoeed on a atate of 
faota inconaiatent with the ease aet forth in the 
plaint^ obaerving that a plaintiff ought not to be 
allowed to diango hia cauae of action. HM by the 
High Courts on aocontl appeal, that the decree 
miAe by the firat Court in favour of the daintiff 
did not in any way proceed upon a cauae of action 
different from that made in the plaint^ and that 
the oauae of action remained the aame, namely, 
the ri^t of the mortgagor to redeem from a mort- 
gagee. A plaintiff ou^t not to be allowed to alter 
hia caae ao aa to convert a auit of one character 
into a auit of another and inconaiatent character. 
Lakshman Bhisajee V. Hari Dinxar Desai 

I.L.B.4Bom. 684 

81. Alteration of ease 

from that made in pdainL Upon a mortgage of land 
made little leas than ainty years before the present 
anitto a decree followed in 1826 to tlio effoot &at an 
account having been taken of what waa due on the 
mortgage, the mortgagor might at any time make a 
tender of auch mortgai^-money with intereat up to 
date, and require that the land diould be restored. 
The plaintiff, repreaenting the interest of the origi- 
nal mortgagor, sued for redemption of the mortgage , 
treating the above deoroo as regulating the rights 
of the parties from the time when it was made. 
HM, that the plaintiff, not havil^ eoufj^t by hia 
jdaint to redeem the mortgage, or alleged that 
there had been acknowledgment, could toot in the 
present appeal foil back on a ri^t to redeem such 
mortgage, althou^^ the latter mlg^t bo within 
limitation, as that would bo to make a cose difibrent 
from the one tried and decided in the Courts bdow. 
Accordingly, the suit had boon properly dismissed. 
Hari Rayji Cbiflunkab v, Shafurji Hobmasji 
Shet I, Li B. 10 Bom. 461 

88. Suitfor redemp- 

ItoR by purchaser of eguily of redemption-~Evideiue 
given by defendants of other mortgage than Hhe Mort- 
gage in respect of which suit brought^Right of 
plaintiff to have plaint amended and the guedicnof 
laUer mortgage determined. The plaintiff as pur- 
ohaser of the equity of redemption sued for redemp- 
tion. He alle^ a mortga^, dated AD. 1840, 
for R17A The defondanta admitted a morigsgSb 
but alleged that it waa encuted at a different time 
and for a larger sum. After the evidenoe was 
given, but before the judgment was deUveredv the 
plaintiff applied to amend the fdaint and to aet up 
the mortgage admitted by tiie defendants, m 
apj^ioation was refused, and the Court dismissed 
the suit on the ground that he had failed tqP^ 

the partioular mortgage alleged In the pfolBt The 

DiBtriot Judge oonitmed the deoresb but observed 
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that there probably was a mortgage for the larger ! 
sum aa alleged by the defendanta. On eoeond | 
appeal : — ifeld, leTereing the decree and remanding 
the oaee, that the plaintiff wae entitled to have | 
the question of the mortgage for the larger sum ' 
inquired into. Cuimnaji v. Sakharam ' 

I. L. sL 17 Bom. 365 j 

25 Cause of action 

set tnU in ^init— Burden of proof-^Civil Pro- I 
eedwre Code^ 1882^ s. 50-~8uit fat redemption of ! 
mortgage. A plaintiff is only entitled to aueccod ! 
upon the oauBo of action alleged by him in his 
plainh So. whore plaintiffs came into Court alleg- 
ing a mortgage of the year 1864 made by thoir 
piedecessor in title in favour of the defendant and 
seeking to redeem the mortgage of 1864. and it was 
found that the idaintiffB had failed to prove the 
mortgage of 18H it was hetd that the plaintiffs 
were not entitled in that suit to a decree for re- 
demption of other mortgages whidi mi^t be found 
to subsist between the partiei^ but vmich formed 
no part of the cause of action upon which the 
plaintiffs came into Court Bead v. Brown, L. B. 

22 Q. B. D., m ; MurH v. Bhola Bam, 1. L. B. 

10 AU, 105 ; Salima Bibi v. Muhammad, L L. B. 

18 AU. 131 ; Baian Kuar v. Jiwan Smgh, /. L. B. , 
1 AU. 194 ; Parmanand Misr v. Sahib Alt, I. L. B. 

11 AU. 438 ; ZingaH Singh v. Bhangwan Singh, ] 

Weeklg Notes, AU. {1889) 187 : Krishna PiUai v. i 
Bangasami PiUai, L L. B. 18 Mad. 402; Oovind- • 
ran Deshmukh v. Bagho Desmukh, 1. L. B. 8 Bom. 
543; and Eshenehunder Singh v. Shamaehum 
Bhutto, 11 Moo. I. A. 7, referred to. Lakshman , 
Bhisaji Sirsekar v. Hari Dirikar Desai I. L. B. 4 \ 
Bom. 584, and Chimaji v. SMaram, I. L. B. ■ 
17 Bom. 305, dissented from. Shko Prasad v. , 
LautKitab I. Ifc B. 18 ail 403 ’ 

24. Mortgage sued on . 

not proved^Admission by defendants of mortgage : 
righl—Bight of redemption. The plaintiff suod to ; 
redeem a kanom of 1869. The kanom was not j 
proved, but it appeared that the defendants in 
poBscBsion had in various documents admitted that i 
they were kanomdars under the plaintiff’s prode- 
eessor in title. The Subordinate Judge held that 
the kanom to which the admissions related could 
not have been executed before 1823. which Was 
less than sixty years from the date of some of the 
admissions, and ho passed a decree for redemption. 
Hdd, that the jdaintiff. havii^ failed to establish 
the kanom on whi<di the suit was based, diould 
not have been allowed to fall back upon some 
other aa to whidh the defendants had made the 
admissions in question. Kbishva Pillai v. 
Rahoasami PnxAi 1. B. 18 Mad. 462 

25. - Mortgage sued 

on tnodmiMtUe tn eeidencs forwant of r^istration 
-Seeondofy evidenee^Inadmissible mortg^e, con- 
eolidai^ two prior mortgages—Bedemption, right 
of-^Beoru to redeem prior mortgagee. In a suit 
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to redeem a mortgage of 1887 which had been lost 
and admittedly had hot been registered, it appeared 
that it had b^n executed in consolidation of two 
prior mortgagofi, dated 1868 ami 1880. nwpectively. 
Held, that the plaintiff waa not ontitleil to a decree 
on the footing of the unregiMtcriHl mortgage urliich 
oould not lie provo<l, but that he Was entitled to 
roilccin the two previoua niortgagiw if they were 
found to bo genuine and valid. AituMraAM Pillai 
e. Pekiahami I. L. B. 19 Mad. 160 

26. - -- Suit for redemp- 

tion of immoveahle property brought os donee -‘Title 
of plaintiff ns retivrsitmer. In a suit fur the re- 
demption of iininoveablo propi*rty brought by tlio 
plaintiff as donee from a Hindu widow of the equity 
of redemption, the plaintiff’s right to tho property 
aa roveraionor eonnot bo inquired into notwith- 
standing an allegation in tho plaint that ho waa a 
near relative of the husband of the donor. Jaoan- 
NATH VlTIlAL V. AfAJI VlSIINU 

5 Bom. A. O. 217 

27. Procedure. 

^^Iiore a mortgagor suca to nn^over poHsmsion of 
the mortgaged propiTty on the ground that tho 
loan has icon imid off from the aHHots t»f the eatato. 
and that ho is entitliHi to recover Burplus collro- 
tions. and tho Court tinda that a largo balanoo in 
favour of tho mortgageo still exiata. the plaintiff is 
not entitloil to a eomlitional decree, but the suit 
tiiould bo difuniaseil. Kitnditn Lal v. Sasta 
Kookk. Sasta Kooeb v. Kunoun Lal 

8 W. B. 808 

But see Boistub Dohs Koondoo v. Hfro Naiuin 
Haldar 17 W. M 408 

28. - - Usvfrueluary 

morlgago^Failnre of claim to enforce Uenr-Qom- 
pensation for breath of contract to give mortgagee 
possession. A usufriietuary mortgagcfo. tho mort- 
gagor having broken his agreement to give him 
potwession of the mortgaged property, sued the 
mortgagor to recover the prinvipol inortgago-moncy 
and intereat by enforcomont of lien. Tho property 
waa not hypoUiecatod as security for the mortgage- 
money. Held, that it was inequitable' to dianiiaa 
the suit for that reason, tho defendant having 
guilty of a broach of tho contniot of mortgage, for 
which the plaintiff was entitled to compenMition ; 
that although the plaintiff did not claim 

' such relief, yet. regard being hod to the plcmliiigs 
and ovidenvo in tho case, the suit might Iw troaUal 
as one for such relief ; and that on estimating tho 
oomponsation which ahould he awardetj. tho prin- 
cipal mortgage-money with interest at tho rate 
specified in the contract of mortgagp might fairly 
be taken oa a reasonable guide. Mahenji Sinoh 
V. CnAiTHABiA SiNoii . I. L. B. 4 All. 246 

29. Usufructuary 

mortgago-^-Suit to enforce hypolheeation—Compen- 
sation for breath of contratl^Money knb^^-Money 
had and received for plavnt%ff*e use. Aa instru- 
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ment of mortgage provided that the mortgagon 

to the mortgaj^^^Md the latter du^d^U^^^poa^ 
floMion, Betting off profits against interest, until the 
former should redeem, by payment of the principal 
Bum, which they were at liberty to do in the month 
of Jaith in any year they pleased. The mortgagors 
having failed to deliver poBHoiwion of the mortgaged 
property, the mortgagee sued them for the principal 
Bum and interest, asking for enforcement of lion. 
The instrument of mortgage did not contain any 
hypothecation of the probity. Hdd, that, although 
the suit, so far as it sought enforcement of lion 
wholly faded, there being no hypothecation of the 
property, yet it was not oqiiitablo or proper that as 
regards tlie money-claim, the mortgagee should bo 
relegated to a fresh suit, inasmuch as a cause of 
action was disclosed, whether the suit was regarded 
as one for compensation in damages for broach of 
contract, or for money had and received for the 
plaintiff’s use, or for money lent, and the suit 
Should bo determined on its merits. Snio Naraiit 
V. Jai Gobind . I. li. B. 4 AIL S81 

80. Partition— Failure of suH^ 

Eight to declaration of share, ^Vhcre the main 
object of a suit framed and valued as a suit for 
partition of a portion of the estate fails, the plaint* 
iff is not entitled to turn round and ask for a 
declaration as to the extent of his share. RuTTUir 
Moitee Dutt V, Bbojo Mohun Butt 

28 W. B. 888 

Affirming 8.0. 92 W. B. 11 

8L PoBBesBlon— itfoveatto pro* 

pertg — Making different ease on appeal In a suit 
for ^livery over to plaintiff of papers said to bo in 
tile possession of defendant, the answer of the latter 
was^hat he had made over the papers to the plaint* 
iff’s son. 'rhis plea was put in issue in the first 
^iirt, which found that some papom had been deli* 
vered' as alleged, and made a decree ordering the 
delivery of ccrlain other of the papers. On appeal 
the attention of the Judge was principally directed 
to the point whether the receipt of the papers^ by 
the plaintiff’s son was a receipt by him as plaint- 
iff’s agent. Held, that this point was a departure 
wholly from the rase made below, and ought not 
to have boon ontnrtained on appeal Pukghanun 
Rot V. TnoYLUcKHOMoniEEB Bossee 

14W.B.466 

88 . ImnunmUe 

property — Separate acquisition. Held, that the 
question of possession was not a proper one for 
Vision when a plea of limitation was overruled, 
and the claim was found to be based, not on the 
fiset of possession, but of the claimant being a 
member of the joint family and the prop^y 
acquired by joint funds. Nued Ram v. Crootoo 

1 Agra 865 

88. - PoBBeBBlon, BUit for— Ac- 

crual of eauM of aeftoa— LtfntteffOB. In a suit by 
an execution purchaser to recover posBession m 
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landed ^perty, where defendant pleads limitation 
qnd plaintiff proves facts from which the Gburt is- 
unable to draw conoluMons of law for itself, plaint- 
iff ought not to bo strictly bound to the accruat 
of the cause of action allo^ in his plaint, so long 
as that arose within twelve years before commenc? 
ment of the suit Mabiak Begum v. Rye Chure 
Butt .... 18W.B.869> 

84. Misdescription as 

to situation of lands--~Identification, Where lands 
claimed under a certificate of sale as being in one 
village are found to be in another, it is open to the 
plaintiff to show that there has b^n a misdescrip- 
tion, and that, although the name of the former 
was used, the intention was to convoy the lands he 
claimed situated in the latter. Ramoopal Barick 
e. Shib Pebshad Sircar . 18 W. & tt8 

85. Fadure to prove 

pottaJ^ In a suit for possossion by two raiyats- 
claiming under different pottahs from the same 
lamindar, when the defendant’s pottah fails, he 
still has a nght to have a judicial determination of 
his claim to occupancy. Byonatu Suaha v. 
Jadub Grukdee Shaha . . 8 W. Bt 908^ 

88. Suit for posses- 

skm on specific tHUr^Right of occupancy, A 
plaintiff who succeeds in proving the facts stated 
in his plaint as nocossarily implying a right of occu- 
pancy may succeed in a suit for poBsession, even 
though ho does not prove the tide on which ho- 
specifically relied. Subjoo Pebshad v. Kashee 
Rawut ..... 81 ]Et. 121 

87. ■ — ■ Decree on ground 

not alleged tn ptomf. The plaintiff sued for a 
declaration of mirasi mokurrari rights to certain 
lands and for menso profits, alleging that he had 
been wrongfully ejected by the pn^ecessors in title- 
of the defendant. Hdd, that the lower Courts were 
wrong in giving the plaintiff a decree for possession 
on the ground of occupancy right, ho not having 
claimed such relief in his plaint. Bijoya Debia v. 
Bydonath Deb, 24 W. K 444, followed. Bhdtda- 
bitn Chunoer Sirxab V. Brumunjoy Nusheur 

L Ii.B.5Calo. 248 : 4C.L.B.448: 

88. Adverse posses- 

sion^Issues, The plaintiff sued to recover posses- 
sioh of certain land aUeging that it was lakhiraj 
land, which he had purchasM from a third party. 
The Court of first instance found that he hM not 
proved the title he alleged, and although it had been 
contended at the heuing that a tiue by twelve 
years’ adverse poBsoBsion had been proved, the 
Court held that it was not proved, and that, as it 
was not alleged in the pl^t and no issue was 
raised aa to it, the plaintiff was not entitled to 
succeed, and accordingly dismissed the suit The 
I^aintiff appealed, and one of his grounds of appeal 
was that he was entitled to succeed by virtue of 
the title of adverse poBsession proved. Die lower 
Appellate Court conndered that the plaintiff had. 



( 1S807 ) 


DIGEST 0¥ GASES; 


( 12808 ) 


VABIANOB BBTWEBir FUDADIXTO 

and FBOOV-^eoiifA 


VARIANCB BBTWBBN PLBADINO 
AND PROOF— eoiiU. 


2. SPECIAL CASES-conld. 

pfOTod that he and his vendor had hokl advoree 
jKxweeiaion for a period of over twelve j'cam and 
gave the plaintiff a decree on the strength of that 
title. The defendant appealed to the High Court, 
and it was contended on his behalf that the plaint- 
iff was not entitled to sucoeed upon a title of adverse 
poBBCHSion when it was not alleged in Ids plaint, 
and no issue had been laid down in respect of it 
Heldf that, as the suit was one for ixwscssion, and 
the defen^nt had expreas notice in the lower 
Appeilato Court that the plaintiff relied on the 
title of adverse possession, and as he took no 
objection, on the ground that ho should be allowed 
an opfwrtunity to call evidence to rebut it, and 
as he had consequently not been prejudiced by 
the course adopted by the lower Appellate Court, 
the decree of that Court should bo confirmed. 
Bijaya Debia v. Bydonaih 24 W. B, 444, 
and Shiro Kttmari DAi v. Gobind Skiiw Tanii 
L L. B. 2 Cak, 41H, distinguished. Joyiara Daasee 
V. Mahomed Mobaruek^ /. L. B. 8 Cate. 97S, 
discussed. Sukduri Dasskh v. Mudhoo Chundbr 
SiBCAB • L Ifc Bk 14 Galo. 682 


89. Belief granied 

cn a differeni ground from that miked for. Plaint- 
iff's suit was that they were co-owners with B of 
a certain propertv as members of a joint family 
under the Mitakshara law ; that after B^o death a 
3} annas share of the property was registered under 
(ho Land Registration Act in the name of J, the 
mother of B, although the plaintiffs were the owners 
in poBBCBsion, and A was entitled only to 
maintenance; that a gift was made of 1} annas 
slmro by A to her daughter and daughter’s son, 
without right, and the donees having granted a 
zur-i-peshgi lease in respect of that ^rc, the 
zur-i-peshgidars took possession thereof. The 
plaintiffs accordingly ]irayed for recovery of posses- 
sion bv^ establishment of their alleged right of 
oa'nership, or, in the alternative, for a declaration 
(hat they were reversionarv heirs to the estate of 
Bf and as such not bound by the gift and the zur-i- 
^shgi lease aforesaid. A died during the pen- 
dency of the suit. It was found that plaintiffs were 
not co-owners with B as alleged ; but that, as 
reversionary heirs, they became entitled to posses- 
Hion upon A*e death after the institution of the suit. 
Held, that, as the plaintiffs had claimed to recover 
po**eBslon in the suit, and as A died More the 
®**J,'*^** taken up for trial, the plaintiffs were 
entitled to the relief, although they aslmd it on a 
Srnund different from that on which they rccovmd 
judgment Rasul Jihan Beouu v. Ram Subuv 
I. L. a 22 Oalo. 689 


40.. 


-- Defendanieuedao 

^upoMMr-^Bighi to decree against him as a tenant. 

a idaintiff faringa a suit for possession, 
alleging that the defendant is a trespasser t^ 
n^nmt it is shown that the Mendsnt is not in 
SB a trenasser, but holds as a tenant 
snder the plaintiff, too suit must bo dismissed, no 
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matler what the character of that (cnancy may be* 
Ram (joLAM SiNoii r. Hebt Nauain Saiioo 

2 O. li. B. 292 


41. - Failure to prove 

aUegniion of defrudant'a itnaney — Bight to treat 
him as a trespumer. Where a pliiiiidiT sued for 
khas posm^Bsioii on the gnmiul (hat the defendant 
was his tenant and hii4 forf<‘ilc*(l his tcniiri' by 
denying his landlonl’s title and it was found that 
there was no ndation of landlord and tenant be- 
tween the parties, the plaintiff was held not entitled 
to Bucceeil on the contention that the defendant 
was a trcsiaisscr. Laijbe Sinoii r. Run wary 
Lall Roy . 26 W. B. 448 


42. - - Failure to prove 

permanent eharaetcr of hnanry — Bight to dreree 
as ieminU. In a suit for pr>sHi\ssioii of land on the 
strength of an alleged inirasi nioknniri, one of the 
main issues was whether the plaintiffs wen^ or wero 
not tenants of the land in dispute, and upon this 
issue it waa found tliat the plaintiffs hiul acqiiinal a 
title as lenanls from long posm^HHitm, although they 
failed to establish the inirasi inokiiniri character 
of their teniiiv. Held, (hat the plaintiffs wero 
entitled to a dec^reo for jHiBRusHion. Kalre Coomar 
Patiur V. KheHur Nath Baug, 17 \Y. B, 47, and 
Bnrjoo Pershad v. Kashee Bawui, 2! IK. B, 121, 
followtal. Bijoya Debia v. Btptonath Deb, 24 IP. 
B. 444, and Brindnhvn Chunder $Sirear v. Dhnmtn^ 
joy Ijuskur, L //. B. 8 Gale. 240 : 4 G, L B. 443, 
distinguished. Shib Ciiund ]4A111ii[ r. .JovMAiiA 
Dasi 7O.L.B.10S 


43 . Buit on ground of 

forcible dispossession where defenflanfs jMissrssion 
is found to be permissive. A suit to recover posses- 
sion of land on the ground of forcible dispoBstsaion? 
in which it was pleaded by dcfeUilaiit and fonnd 
as a fact (hat the defendant's holding was of a 
permisBivo character, sliould bo dismisHcd at ones, 
the defendant's possession not laung a wrongful 
ODO of tho kind alleged by plaintiff. 'Hio rightly 
mode of action in such a oaso would have Imon for 
plaintiff to servo tho dofomlant with notioo to quit 
the land, and thereby put an onil to tho iwrmission 
relied upon by him. pHiLLirs v. 

Babebjbb . 8W.B.385 


44, ^A tilaintiff’s fail- 

uze to prove disposHession on tho particular date 
mentioned in the plaint is not a siiffieiont gnmnd 
for the dismissal of the suit. Huiio C^iiunobb 

Cbowobby V. Gobind Chubdbb .Moitiio 

in mr. it. 17 B 


Booa Kolita V. Thoolbssub Kavasta 

24 W. B. 867 


Tobab Ali V. Mabohbd Amebb Hossbin 

8 O. la. B. 106 


45 . Suit for eon fima 

turn of possessionr^ Proof that plaintiff was out of 
posssssron-^Change tn form of suit, Tho plaintiff 

18 m 
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sued for an adjudication of hia right to, and con- 
firmation of posHBMion of, certain landa, on the 
allegation that they bad boon conveyed to him by 
one of the defendants and that he was in actual 
possession thereof, and that his title thereto had 
eeen impeached by the subsequent sale of the same 
lands by his vendor to the other defendant. The 
Court of first instance found that the plaintiff’s 
allegation of possession was false, and dismissed 
the suit, //els, on appeal, that the suit was rightly 
dismissed, for though a plaintiff who brings for- 
ward a bond fide ease, which he proves in sub- 
stance, though not in form, would bo assisted by 
the Court, in the absence of such special circum- 
stances no such assistance would be afforded. 
Tiriutfut Singh v. Gossain Sudibsan Das 

I. L. B. 4 Gain. 46 

46. ^ . Failwe to prove 

eaee m pkiint — Righi to decree on other grounds. 
At a sale held under Bengal Act VIII of 1808, the 
defendant purchased a diikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by 
Uie plaintiff for recovery of possession thereof, on 
the ground that the property in dispute was a 
lakhiraj tenure created by the Baja of Tippora, 
and that the plaintiff was owner thereof, partly 
by purchase and partly by inheritance. The lower 
Appellate Court found as a fact that the late 
riiihnidar, and not the Baja, had granted the 
lands in dispute as bramatar, but not in favour of 
the person through whom the plaintiff claimed. 
The Court, however, passed a decree in favour of 
the plaintiff, as he had been unlawfully dispossessed. 
ReU, that iJie plaintiff, having f^ed to prove the 
case as set up by him and upon which he claimed, 
could not bo entitled to a decree upon grounds 
other than those stated in the plaint. Ibwar 
CHANnUA CUVOXKBBUTTY V. BiSTV ChANDBA 
Cbuokxbbutty 

8 B. Ii. B. Ap. 97 : 18 W. B. 82 

47. Failure to prove 

taso-^Changing case on appeal Each of two pro- 
prietors, A and B, separately mortga^ the whole 
of the Joint property to different persona Re 
mortjptm, who was pdor in time, obtained a decree 
on hia bond, sold and imrohaaed the house. In a 
subsequent suit for confirmation of light and possos- 
session by A*s mortgagee, bo charged that the 
other bond and dccroo were fraudulent and collu- 
sive, and that B had no interest in the property. 
All these allegations were found to bo false by the 
lower Appellate Court Held, on special appeal, 
that the jdaintiff could not recede from the case 
he had made in the lower Courts, and claim to be 
entitled to a decree for A*s interest in the house. 
Dubsuk 8aboo V. Pbyao Bam 8 O. Ih B. 688 

48. — ^ Failure io show 

aUemoHve easo^Righi to change ease in special 
appeal Suit for poss e iaion of oertaln proper^ as 
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part of a joint family property sold by a widow 
without authority. Plaintiff applied to appeal 
specially on the ground, but could cite no authority 
in support of it, that When the eldest member and 
manager of the family purchases out of his own 
separate funds, because the family is Joint, the 
property must be considered as joint property. 
Having failed in this character, the Court declined 
to allow him in speoisl, appe^ to come in ^ a 
reversioner, and ask foir a decree declaring the 
widow's act void as against reversioner. Madbo 
Pbrshad V. Lalla Jbbtun Lall 17 W. B. 98 

49. Joint clutia— 

Right to succeed on'proof of separate tUle. Where 
the plaintiffs in a suit put forward a joint claim, 
it is not enough that one of tliem makes out his 
title ; the suit should be dismissed unless the joint 
claim is established. Ram Comul CHUCKiRBUTTr 
V. Nomd Ram Coolal . 10 W. B. 868 

Shxo Nundun PgBSHAD V. Muxdoom Bvxsb 

80W.B.864 

60. Jotnl ■ elatsi— 

Right to sutceei on proof of title to less share 
separatdy. A plaintiff, suing on the ground that 
she was jointly entitled, was not allowed to sno- 
ooed in the suit whore it was diown die Was only 
entitled to a less share in her own separate right 
UuRBO Monbb Dossba V. Ohookool Cbundib 
Mooxbrjxb .... 8W.^B.461 

61. Claim to exchir 

sive possession— Proof of right to joint possession. 
AVheu a plaintiff in a suit asks for one thing (ay., 
exclusive possession), a Court ought not to give him 
a decree because he proves that he is entitled to 
another thing (e.g., joint possession). Bbbjoykatb 
Chattbbjbb V. Luokhxi Monbb Dabbb 

18 W.B.a48 

SbBBNABAIN ChUOXBBBUTTY V. M 11 .T.WR 

16 W.B. 0.0.7 

68. Claim to sepn 

rate possession— Proof of joint possession— altera- 
tion of dainj. When a plaintiff who pro- 
perty on the allegation that he purchased it from a 
person to whom it exclusively belonged, fails to 
prove that the property was the separate property 
of his vendor, he cannot have a decree lor the 
share of the property to whidi his vendor was en- 
titled as a member of a joint fhmily. Goub 
Bbhabbb Ram BHuoaur v. Shbobuttun Koonwab 

10W.B.849 

6a Suit for stdie^ 

sive possession— Joint ownership proved at hearing 
—Pneedure. Excludve possession can only be 
awarded on proof of excludve title. II a esse not 
alleged hy the jdaintiff is disdosed in tlie evidenoe, 
the Court can allow it to be set np^ provided a 
speoiflo issae is raised on it, and the defendaot Is 
pvan an opportunity of meeting it Pabahsb^ 
«. Mnujx . . LXirB,80BoBn.699 
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• 64. Suit for exdu^ 

.^ive poueuim^Proot <’/ Aearingr of joitU ewner^ 
ship^Proeedure. The plaintifi sued for posBOMnon 
of eertain land. Tlie lowor Court hold that the 
land was the joint property of the plaintiff and 
defendant, but finding &at the plaintiff had been 
.in ezolueive poBneeBion allowed hie claim and gave 
*him a decree. On second appeal : — //eld, that ez- 
clisive posaossion could not be awarded unless 
ezolusive title was proved. On plaintiff's appli- 
. cation, which was not opposed by the defenclant, 
the deereo of the lower Court was varied, and the 
plaintiff was awarded joint possession of the pro- 
perty in suit Nana v, Appa 

l.L.R.dOBom.ea7 

6ffi * Failure of proof 

of rigU to sole poseeasiory-^Dccree on admieeion of 
defendant of joint poeseaaion. Where a plaintiff 
•mioil for solo possession and a declaration of sole 
title, hnd the defondant admitted that he was in 
joint possession but the plaintiff wont on with his 
suit in order to got a decree that ho was solely 
entitled and in sole possession, and failed to prove 
his case, ho was hdd not entitled to a decree found- 
ed on joint possession. Lukhun Sinoic v. Noppur 
SiNo . . . 10W.R.811 

60. Suit for poasee~ 

eien of ahare-^Decree for joint poaaeaaion. In a 
suit to roeover possostiion of a third part of a khana- 
ban, where the first Court, considering that thore 
never hod been a partition in definite sharos, 
ordered restoration to the sort of possession plaint- 
iff had enjoyed previous to being dispossossod : — 
/ield, that thore was no objection to the decree 
being in that form ; and although a plaintiff does 
not prove the precise elairn which he makes, if ho 
is substantially right he ought to have a decree, 
and not be left to bring another suit. Bajkiskoub 
B uiTDoua V. Hobcb Mohux Bugodub 

18 W. B, 186 

Dissenting from Biuoynath Chattbrjrib v, 
liUGXiuta Monigb Dabbx . 18 W< B. 848 

67. Claim to share 

of property ae being partitioned — Belief inconaist- 
tnt with aUegationa on ptaint. In a suit to recover 
a quantity of land allp^ to have formed part of 
a joint estate which had descended to plaintiff and 
bis brothen, but which was subsequently divided 
into separate shares i-^/Idd, that upon uiluro of 
proof cl the allegation of paction plaintiff might 
obtain relief upon the fint allegation; and tho 
Court below was not debarred hy uiw from framing 
an issue as to whether plaintiff was entitlod to 
Mover to the extent oi the interest which he had 
in the land, if found to be joint property. Fuxkbb 
I’M Poobohut Oopal MoouBjn 

18W.B.107 

, 88. .... Suit for posses- 

OR allegation of partition-^Failure to prove 
4fvMibiiF--ClMfipc 0 / cue or appeal Plaintiffs, 
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being members of a joint Hindu family alleging 
division, and a sale to them by other members m 
their share in the family propiTty more than twelve 
jrcars before suit, airnl to eject a more recent pur* 
chaser. Tho plaintiffs failed to prove division as 
alleged. Ono of tho ineiiibtTs of tho family who 
was in possession of the property to which the 
sale-deed related did not join in exceniing it. 
//fid. that the plaintiffs, having failed Ui prove 
division aa allc*gcd, weTe* not entitliMl in second 
appeal to have thidr aiiit treated ns a suit fe»r par- 
tition. MuTTGSAMI V. IIAMAKKISIINA 

I. 1a. B. 18 Mad. 888 

68. — — — — Claim to pro^ 

perty an sr.pande title— Bight to d/eree on joint 
title. Tho plaintiff allegcal in his plaint that the 
defoncUrit hail f‘rect(d a hut, or clialla, upon gremnd 
to which he, the plaintiff, wiis Hcparatoly entitled. 
The lowor Appelliito Ciuirt foiinel that tb» lanil in 
dispute was the jriint profarty of both |Mirlios, and 
that tho defendant was nut at liberty to eircct 
hut without tho oxpn^ss pcTtnisHion of tho plaintiff, 
and ordorod tho eloniolition (»f tho ehallo. //eld, 
that the plaintiff was not ontiticd to a judgment 
upon a ground which was incoiisiHti'nt with Ihe ease 
sot out in his plaint. Naiiin Ciiandua Mittbr n 
MAHEa Cuandra Mittzb 

3B.L.B.AP.111: ]8W.B.e9 

80. - -- Pre-emption, suit for— 

Claim to fight ta differnU wiyH, In a suit to 
e!BtabUsli a right of |irc-oiiiption. when* ^o plaint 
Is framed on right of Shiife^h KhiiWt, tho plaintiff 
ought not to be allowod te> shift his gmiiiicl and 
make out a new enso as Shiifoh Jah. Oodiivii Row 
V. Cirduarbb Sahoo . . 84 W. ^ 

0L — . — Principal and agent— Afaif 
by principal . againat agent- --Failure of sail on 
grounds j^ultd, A l>ank siiexl //, its agent, who 
had appointed N to act in tho matter of thio agency, 
for money belonging to it which // had paid N for 
tho purpofios of tho agency, and wiiicli was not 
BccountMl for by N, olaiming tho snino on ^o 
ground that N Iw bc«n appointixl to act as a siib- 
agemt without authority. Tho lower Appellaio 
Cbiirt found that N had been appointed liy // to 
act in the mattetr of tho agency with authority, but, 
instead of dismissing tho suit with rcdcrenco to this 
finding, gave tho plaintiff l)ank a eles'nio against 
// on tho ground that ho hail not ctxefrci.nNi onlinary 
prudonoo in selocting N as an agent for liis prin- 
cipal. /idd, that, inasmuch as the plaintiff bank 
had not claimed relief on tho ground tiiat // had 
failed in his duty in naming N as an agent for his 
principal, but on the ground that N had Ijeen 
appointed without authority and had failed to 
prove its oaso, the suit shouhl haves boon diamissed. 
Hamilton v. Land Mobtoaob Bank or India 
I. Ii. B. 6 AIL 468 

68. Bent— for arrears of rent 

—Failure to prove contract — Claim for use and 
oecupaiion. Where a plaiuUfi sued for rent aid 

VO .. A 
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failed to prove any contract^ exproBs or implicdi to 
pay he was IM not entitled to change hia caao 
and uk for compeneation for use and occupation. 
Lughmuput Doss e. Enait Au 

U W. B. 8A6 


68. 


-iSftttf for afreofs 


of rent— Faihifs of fiaintiff to prove aUeged rate 
of fent— Aeeertetnfnenf of proper rate^Duty of 
Cowt^Formof decree. In a suit for arrears of 
rent at certain alleged rates in which the plaintiff 
fails to prove the rates alleged by him, it is not the 
duty of the Court to ascertain what were the fair 
unless it is asked to do so. The case of 
Pwinoo Singh v. Nirghin Singhs 1, L, R. 7 Calc, 
docs not lay down a contrary rule. Bash 
Dhaby Gone v. Kbaxon Sinou 

I. Ii. B. 84 Oalo.. 488 


64. 


Suit for rent on 


undamped Uaet-^FaHure to prove leaee^Bighi to 
recover damagea lor nee and oeeupaiion, llio 
plaintiff alleged that he had given possession to 
the defendant of a certain estate, in coni^eration 
of the payment by the defendant of annual rent 
for a term of five years ; that the defendant had 
paid the rent for the first three years of the term, 
but had neglected to iiay any for t^ last two 
yean, and that since the expiry of the term the 
defendant had remained in possession ; and he 
claimed to recover possession of the |xroperty and 
a certain sum for its use and occupation by the 
defendant He also claimed to recover the same 
sum as damages for the retention of the estate by 
the defendant from the date up to which the 
defendant had last paid rent Ihe agreement 
between the parties was contained in certain letters 
which were unstamped. Held, that although the 
claim to relief made by the plaintiff on the Msis of 
the contract must fiul, because there was no evi- 
dence of the contract on which the Court could act 
yet he could fall back on his claim to recover 
damages for the use and occupation of the land, as 
' thedmendant could not defend his possession, being 
equally incompetent with the plaintiff to rely on 
Ao terms of a contract of which he could not give 
proof, and as he did not deny the use and occupa- 
tion alleged, he had no answer to the claim for 
damages. Macgivxbok t*. Wallace 6 N. W. 66 


66 . 


Suit for reiU in 


Hnir-^Evidenee of nugdi rent In a suit for a 
balance of rent on the allegation that defendants 
*epltivated a portion of plaintiffs* jaghir as Uowli 
tenints, where defendants denied that they were 
such tenants and pleaded a mokumri pottah:— > 
Bddf that^ oven on the defendants failing to estab- 
lish their plea, the suitcould not succeed as the 
plaiiitifliB failed to make out their case and it 
, a p pea l ed that the defendants were holding the 
>wliole jaghir at a nukdi rent Lucrhbxdhur 
PATTUC fE V. Buoboobub Sistoh 84 W. B. 884 
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66. 


Suit for deefara* 


tory decree—Suit under Bengal Bent AeU iMt 
Where the plaintiff sued under Bengal Act VllI of 
1869 for a declaration that certain land was mll» 
as well as for assessment of rent thereon and for 
arrears of rent at the rate asaossod, and the suit 
was dismissed, and on appeal the plaintiff aban- 
doned the two last pointB in his and asked 
merely for a declaratory decree : — Held, that the 
lower Appellate Court ought, notwithstanding the 
plaintiff had elected to sue under the Rent Act te< 
have proceeded with that part of the case, and 
dispos^ of the appeal as to that only. Abukd 
Moyer Dossbe v. Bays Monee Dossee 

80W.B.14 

67. Suit for MuUal 

on diction of holding spmfic quantity of land 
— Failure to prove aUe^ion. In a suit for a 
kabuliat, on the allegation that the defendant is 
holding a specific quantity of land under him, if 
the plaintiff’s allegations are disproved, and the 
rdation of landlord and tenant is not cstablidiod, 
the plaintiff’s suit must altogether feiL Yaxoob 
Alt V. Kaebnoollah • 8 W. B. 888 


6a 


Suit for rent— 


Failure to prove kabuliat. The plaintiff, having 
suid for rent upon a kabuliat and failed to prove 
it, is not ontitM to a decree if he ^ows that the 
d^en^nts had paid him rent for a number of 
years, ^e Court observing that it would not bo 
the exercise of a sound discretion to allow a psrty 
who relies upon a document to set up a fre^ case 
when an issue as to the execution of such docu- 
ment is found against him, and there are good 
reasons for believing that the document is not 
genuine. Nurrohuiuiy Mohonto v. Naradtie 
Dossee W. B. F. B. 88 : 1 Ind. Jur. O. B. 9 

1 Hay 84 

■.c. Nabaxhee Dossee v. NimitonuRBY Mo- 

RONTo Harsh. TO* 

WouDOY Narain V. Durbiaho Boy 

W.B. 1864^187 

Ram Natfeb Khara v. Deoumbeb Chattebjes 

W.B. 1864, 869 
Kureemooodeew Biswas v. Huroghvejixr 

GooHo 1 B. 806 

Govnm Bamchakdra Goerle v. Ahmxd < - 
6 Bom. A. 0. 188 

BhOYBUB ChUNDER CnOWDHRY V. H A R A i moy 
Ghosb . Marsh. 661: 8 Hay 606 

SXMROO Kabsegub V. Akund CsundjABoy 

Marsh. 67: Hky.UO 
Fee also Jebtoo v. Beetur ^ 

Xudi. 47 : 1 lad. 

Fatdia Bibbs v. Abit Soosahii . ^ 

Kfenh.a68: SSQiVlOE 

So.lioindi6 0 M.o(.d.lniduit. Goobo^Foi* 

leM, A* *.' » 
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60. Suit for potiah 

fixei rate of rent-^Failure in proof. In a miit 
biought by a raiyat to obtain a pottah at a fixed 
font under ■. 3 of Act X of 1850, on the grouml 
that the lands had been hold at a fixed rent which 
has not been changed from the time of the perma- 
nent settlement, if the plaintiff fail in proving 
such a holding, he is not entitled in that suit to 
have a decree under s. 5 for a pottah at a fair and 
■equitable rate. Dooroa Mahtoon v. Kanhyig Latj. 
AraA . Marsh. 371: 2 Hay 422 

70. Suit on kahnliat 

which ptaintiff faih to prove. Plaintiff snod upon 
a kabuliat, and filed a pottah in support of it. The 
pottah having boon rejected, and the kabuliat nut 
proved, he was hdil not entitled to fall bock on a 
general statement that he has a joto pottah ; that 
the lands in dispute are part of the same ; and that 
he can oust the defonilant, who was duly in possos- 
sion. Gobind Chunder Lauojiy v . .Iardine, 
Skinner A Cu. . . . 7 W. fi. 108 

7L ■ — Failure to prove 

rigid to pottah — Right to have fair and equitable 
rate of rent fixed aa oetupaney raiyata. The plaint- 
iffs sued os raiyats to obtain a pottah corrosporuling 
with a kabuliat which they said had been taken 
from them by the defendants, who were 12-anna 
shareholders in the land, and, acoording to an 
alleged promise, to give them a pottah. The 
plaintiffs failed to malm out the ground on which 
they relicfl, but the lower Appellate Court, being of 
opinion that the plaintiffs hod made out a right of 
oeouTNinuy under the rent law and were entitled to 
obtain a pottah from the zamindar at a fair and 
equitable rate of rent, and finding no evidence as 
to what such a rate would be, gave them a decree 
at the old rate. Hdd^ that the decision was errone- 
ous, as them was no evidence on which the question 
of a fair and equitable rate could be determined, 
and aa it rested on a ground not taken by the 
plaintiffs, who came into Court on a special con- 
tract If the plaintiffs* right to a pottah had rested 
on the ground of their being occupancy raiyats, 
they might claim a pottah from all the 16-anna 
sharoholders, who ought to have been made parties 
■and the case remand^ for trial by the first Court 
•UnuB Hossniif v. Ramfhal Roy . 20 W. B. 76 

72 , Suit for ren^— 

Failure to prove tabuliat. Where a landlord sued a 
raiyat for arrears of rent alleged to be due under 
a kabuliat, and the Court found that such kabuliat 
had not been ezeoutod by the raiyat^ although he 
bad ooQupied the land, the landlord was hM not 
-entitled to have a further trial of the question 
whether any and what amount of rent was due on 
yeomt of the miyat's oconpation of the land. 
liOXHO Kabto Disa Chowdobt si Sumbbruddi 
Xvbub 

18B.L.B.F.B.248 : 21W.&808 
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, 7 ®", - , - - ■ ' Xo attenutin 

clann for uae ami occupationr^Danytgee for we and 
o^upaUon. In a suit for rent, when no alternative 
claim is made for use nml occupation, no damages 
can Ih) flocreod for uno and occupation. Lukhce 
Kanto Dasa Chowtlhry v. Stnnreruddi Luakrr. 13 
L. R. 27.7 ; 2/ W. R. tiOS. and Surrnd-ra Snrain 
Stngh V. /fArii Lai Thakur, /. L. R. 22 Calc. 752, 
roforriHi to and followinl. SUynnuml Qhoae v. 
hiasen Kiahorr, W. R. Sp. Xo.. Act \\ S2, and 
Lalun Monce v. Sana Mou» e Ditbte, 22 W. R. 331, 
tlistinguished. Rackiira Sinoii v. UrKNi>RA 
Chandra Sinuh . I. L. R. 27 Calc. 239 


74, — Suit for mhawe 

mcfU of rent — Suit on kabuliat — Amendment of 
plaint-^ Dec,ree for rent on failure to inrove kahitliaL 
fn a suit on a kabuliat, where no iiltcrnativo claim 
for rent at an old rate is in Words expri^Hsly asked 
for in the plaint (although it is discloHcil by the 
plaint that the didoiidaiit hiui prtfvioiisly uceupicil 
the land in suit at a rate which tho itvidenco 
pnivofl to bo lowcsr than the rent mentioned in 
the kabuliat), and wlmro the kabuliat is not proved, 
it is ill tho discroiioii of tho (Viiirt to amoiiil tho 
plaint or the mmiilin, and to allow an altornativo 
claim to lie irioil ; ami when the umissioa to inako 
the claim in tho plaint appeiirs to liavn boc*n an 
inadvortcnco, it is right that tho Ctoiirt hIioiiIiI do 
BO. Liikhee Kanto Daaa Chtnvdhry v. Sutneeruddi 
Luaker, 13 B. L. R, 243, com men tod u|X)ii. 
Roushan Bibkb v . Hurray KniN'ro Nath 

1. L, R. 8 Calo. 926 


76. — Suit for enhance- 

mm of rent—Stfilemcfda in pkthu. .-Mthoiigh in 
a suit for eidianciuncnt the plaiiititf shoiihl not bo 
tiiHl down too strictly to his statementH, yet ho 
must to some oxbuit hu limited to tho case iiio&o 
in tho plaint. Bonu.mai.kk Churn Mytrb v . 
SiiORoop HOotait 14 W. R. 00 


70 ... . Suit for enlutHce^ 

ment of rent — Failure to prove rent aa claimed. 
If tho plaintiff is unable to show that ho is entitled 
to the rent exactly as ho claims it, tho Court is not 
debarred from giving him a dcorix) for such enhan- 
ce runt as it thinks ought to lie paid, e.g., to 
divide tho land into dilTnrunt elasHos and assign a 
separate rental to each doHcriptioii. JJjiuuwan 
C nuNDBR Boy Chowdhry v . Jeouk Khan 

82 W. R. 466 


77. Suit for enhance* 

msnf of rent — Failure to prove mdiee. In a suit 
originally treated by tho plaintiff as a suit tor on- 
hanoomont of rent, ho cannot, after failing to prove 
notice, troat tho suit as one for onhancuinenL and 
say no notice was necessary. Ha.su Beii ary Moo- 
XBBJBB V. Khettro Nath Roy 1 O. L. R. 4ljB 

78b — - ■ Suit for enhanee^ 

laefif of reid—SupprtBaion 0 / material faet^ 
A plaintiff must state clearly in his plaint tito sub- 
etanoe of his claim, ks., the particular mode be 
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whieli his claim mm, as well as the amount of 
that claim. Thus, whero a plaintiff allowed Ae 
Court below to decide the case as if his contention 
was an Oldinary case between a landlord suing to 
enhance and a tenant resisting his claim, and the 
statement of the defendant divulged the material 
cireumstanees of the case that the plaintiff’s estate 
Was let in farm, the High Court refused to allow 
the plaintiff on appeal to rest upon an alleged 
stipulation in a mrming lease, the existence of 
which ho altomther suppressed in the Court below, 
reserving to him the right of collecting from the 
tenantry an enhanced rent during the currency of 
the farming lease. Hunno Hoondxry v. Mudditn 
Mohuw Dutt . . W. B. 1864. Aot Z. 84 

78. Bight of sult—CaiMe of action 

noi ahown in plaint, but proved in eaurae of eaae. 
^ere a plaintiff brought a suit for confirmation 
of his title to an estate, in consequence of the op- 
position offerod by defendant to an application for 
partition by a vendee who had purcham a portion 
of plaintiff’s share and the Court of first instance 
tried riie case on its merits and gave the plaintiff 
a decree:— 7/e2t2^ that the lower Appellate Court was 
not justified in reversing the decision of the first 
Court on the ground that no cause of action had 
been disclosed, because, although the plaint itself 
disclosed no cause of action, yet. on the trial of the 
sqit on its merits, a cause of action had been dis- 
closed in the opposition which defendant had 
offered to the partition proceedings, and which had 
interfered with the enjoyment of his rights by the 
daintiff. Lallab Mahtab Boy v. Dxbxb I)utt 
SmoH 86 W. R 204 

80. Specific performance— 

fo enforce conbraet of hebroOtaU-^Failnre to prove 
complete betrothal The plaintiff, on behalf of 
her infant son, sued the father and guardian of 
M B to recover possession of M B, alleging that 
Jf B had been betrothed to her son, and that 
under the Hindu law a betrothal was the same as 
marriage and could not bo repudiated, and that the 
defendant had on demand refused to give up M B. 
HM, that the suit having been brought on the 
allegation of a perfect tetrothal equivalent to 
maniage^ it could not be tried and decided by the 
Odurt as if it wore a suit for damages on account 
of breach of contract Howbut Sinqhv. Lad 
Koobb 6 N. W. 108 

81. Title— updiffereni UUe 

from that aUeged. The jdaintiff cannot be allowed 
to set up a different title from that on which he 
sues and fails to prove. Isham Cbuvdxb Cbow- 
DBBT e. Sbaboda GoonsAH . 18 W. B. 487 

98. 8uii forreeognii- 

Hon of adoption-^Bighi to ahoio HOe by inheritance. 
A distinct suit for the recognition of an adoption 
havihg totally failed, the plaintiff ia not entitled to 
fall hack on his rf^t by descent Sbiboobivd 
SiHOB 1 ^ Odit NABAnr SnroB . W. B. V. B. 4 
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Failure to prove 


adoption^BxgU to aucceed by inheritance^ivil 
Procedure Code, a. 146— Failure of plaintiff to 
prove unneeeaaary avermewta—lkeru on admiaaion 
of defendant. In a suit brought by an undivided 
member of a Hindu family to sot aside a sc^ made 
by the managing member and to recover a moiety 
of the land sold, the plaintiff aHoged that he had 
been adopted by his deceased uncle and claimed as 
adopted son. The purchaser denied the adoption, 
alleged that plaintiff was the natural brother of the 
mdor. and justified the sale under Hindu law. 
The lower Courts found that the adoption was not 
proved, and, of the plaintiff urging that if the 
adoption was not proved, yet he was entitled to 
recover by virtue on the admission that he waa the 
natural brother of the vendor, held that the latter 
claim Was inconsistent with the claim as adopted 
son. Hie suit was therefore dismissed. BeM, on 
appeal, that the suit was improperly dismisiiod, and 
that, if the purchaser could not justify tho sale, 
the plaintiff was entitled to succeed. Hie rule 
that tho decree diould he in accordance with what 
is alleged and proved is inteifded to prevent sur- 
prise, and is not applicable to a case in which the 
defendant’s own admission is adopted as the ground 
of decision against him. Aptatta v. Pamibkddi 
I. L. B. 11 Mad. 867 


8A TUh of aeparute 

a^iaition by purchaae— Setting up inconaiatenl 

title by joint purchaae. The plaintiff, having set up 
a title by sole purchase, was held not at liberty to 
change his ease entirelv. and to come in and set 
up another and inconsistent title, founded on in- 
horitanoo or joint purchase. Doss Pam Doss v. 
Mohxndba Boy Dibcea 18 W. B. 874 

86. — AUegatUm of 

title by purchast— Failure to prove allege title— 
Poaaeeeion, title by. In a suit for declaration of 
title to and possession of certain property on the 
allegatioa of purchase and subwquent forcible 
ouster it was Mfthat the plaintiff, having failed 
to prove the purchase or the forcible disposBCSskm. 
could not succeed on mere proof of twenty yean’ 
poBseMion. A plaintiff who sues on one title can* 
not succeed on another entirely different. Hvbo 

SuNDUBiB Dbbia V. Umnopoobita Dxbia 

11 W. B.66G 

Bijoya Dbbia v. Bydovath Dbb 

84W.B.444 

88. Failure to oMh 

liak parUeidar liiffe— Ttffe by hmg poaeeaeioiu 
Where a phuntiff brought a suit to estahlidi h%r 
title, and ths lower Gourt^ on a trial of the Issn^ 
thought the title was not proved, ^t gave plaint- 
iff adecreoonthenonndofhiB MnginpoBsesshMi 
for a long time JSTeR that the lower Court ought, 
not to have given a deoiee upon a ground not sag* 
mtod in the plaint or in the issues tried. Bbaym 
fiuiTY Bun ft Maboiud WiOL U W. B> SIB 
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87. ; ; Failure to prow 

parfteicliif Ittfe — TiUt by right of occupancy — 
Ad X of 1869^ e. 8. In a luit for poeecfuion of 
land after purohaeob where defendant pleaded that 
he hod Ions held under a miraa pottah which both 
the Courts below found to be false IfeU, that the 
defendant could not be allowed in apccial appe al to 
come in for tho firat time with an allegation of 
a new and eoparate title, viz., a ri^t of occupancy 
under a. 0 Act X of 1869. Soorjo Kooiiar v. 
Guhoadhub Roy . 18 W. E. 80 

88. — ; ; Failure to prove 

epuife title — Title hy posecseion — Form of pkiini. 
Where a plaintiff who fails to provo a bpceifio 
title which he nets up, yet causes it to appear that 
he has had a clear bond fide posscssiun from which 
the Court can infer a good title, tho Court will not 
shut him out in consequenco of the mere foim of 
tho plaint. Kylash Kamikee Dossia v. Ji.'doo 
Bashinee Dossia . . 88 W. H. 881 

99 ^ Allegation of 

mokvrari right and failure to prove it. In a suit 
to recover imssession of land which defendant 
alleged himself to have hchl for tiioro than twclvo 
years under a mokurari lease, where the lower 
Appellate Court, fimling that dcfcnda.il Tailed to 
intive his mokurari right, declared he had no title 
to hold as a squatter : — Held, that, notwithstanding 
the failuie of the defendant to prove his imikiirar. 
lease, the lower Court ought to have fouml what w'ns 
the nature of the occupancy, and how long it had 
subsisted. JoRAWUB Sinuu v. Kuyrat Ali 

10W.B.S60 

80. iSftfif in one capa- 

city, proof of right to ewcecd in another. A suit 
was brought by a Hindu willow to recover her 
share as heiress to her husbaml, in certain family 
property, of which shu claimed a portion in her 
absolute right, and a portion as one of the joint 
shebaits of certain idols. Among other proiwrties 
plaintiff claimed one-fifth share in a talukh, not as 
a debutter property, but, in right of her husband, 
as her absolute property. Tho first Court found 
that this share was the property of a certain idol, 
and held that she had not maintained tho allega- 
tion in her plaint, and even if entitled to it in her 
right of joint shoMt, die could not recover in that 
capacity, as she had not framed her plaint in that 
way a^ had not sued as shobait. Tho Privy 
Council held the High Court to be right in treating 
this objection as one rather of form than of sub- 
c tonce, and in givum tiie relief prayed for. Radha 
M omm Muedtjl V. Jadoomonee Dossee 

88W.aF.O.809 

8L ■ — — ! — Amendment of 

pninb^AUemaHve reUef^Sjectmeni snU^Faih 
to prove kaee—Oeneral title. Where, in an 
Mtion of ejectment against a tenant holding over 
the lease sued on was inadmissible in evidence for 
Want of rtgistratloD, and the plaint was not amend- 


VARIANOB bbtwbbn plbabibo 

ABB PHOOF— coafd. 

2. SPECIAL CASES— coii/cf. 

ed to one containing an alternative claim for parti- 
tion : — Held, that the plaintiff could nut bo allow*od 
to fall back upon his general title and obtain a 
decree for partition. RAMriiANDRA Bafuji 
Gokhle V. Vasudev Murrhat Kai.k 

I. L. R. 10 Bom. 461 

88. ■ Right to ra/ie* 

ment iw suit for right of tacnrrship -Jkciition on 
case not made in plmdings. In a Hiiit brought to 
ostablibh a right of owmerahip over (Mirtain bind : ~ 
Held, it was not eom]x^tent to the (\iurt to enter 
into and decide u|S)n iliu plaiiitilT's right to an ciisu- 
mciit over tho same. A question not rniKiil hy the 
plaint ought not to l)c iliHdiled by the ('ourt. 
LaIhTI RaTANJI V. (.lANQAItAM ToLJAKAM 

a Bom. 184 : 8nd Ed. 170 

03. 7’///,. l,y .jffC. 

eeription— Muling cn/te di If ertni from that in phinl. 
In a Hiiit for the removal of n piicca liuilding reeently 
erected b}* defendant iifsm land lying lictweeii the 
premises of tho two imrticM to the diKpiiti*. where 
plaintiff's claim to use the land hful Whw put upon 
his title as oW:;cr: — llrld, thnf, having feilod tn 
make out tho case origitiiilly sot forth in tlu* plaint, 
plaintiff had no right to fall Ime.k ii|niii a title by 
prescription. Biiooiit'N MmirN MuNort. v. Rahif 
Beitauke Paul . 16 W. B. 84 

84. hy decree* 

holler to dectore a houne juihjerl to uttuehment in 
execution ae hc.ing the. projHrhj of the judgment’ 
debtor — Decree, for pbiintifi on ground (hut judg- 
ment-debtor, though not the. thener of Uik hmw, hud 
an attnehnbh interest in it ns p rmfninU tenant — 
New cuue made on appeal. Tho yihiint ill's case 
being that a certain house was the nhsoluto pro- 
|)crty of his judgineiit-debtor, aufl that tlierofon^ 
ho (tho plaintiff) w*aH eiitithsi to ittlaeli it in execu- 
tion of his decree, the Sulionliiiatu .liidgu foiiiid 
that tho judgment-debtor w'as not Urn owner of 
the house, and rejeufed tho plaintiff's claim. Tho 
Appellato Court holil that (though tho judgment- 
debtor w'as not tho owner) bn bod an iiilaehablo 
interest in the house iia yicrmaiiciit tenant, and 
allowed the plaintiff's elaiiii. On appeal to tho 
High (>>urt by the defendant : — Held, that tho 
order of tho App(*llate Court made out an entindy 
now caso fur tho plaintiff which ho bad nut made 
himself at any poriod uf the trial, and that tlio 
decree of tho 1uw%r Ap|xdlato Court should not bo 
reversed. Iraxoowda v. Semhaca 

I. L. R. 17 Bom. 778 

95 , PosseBBlon, suit for— 

Praetiu — Pleadings — Failure, of fdaintiff to prove 
(he ease set up by him in his pbtint— Right to succeed 
upon a case different from that alleged. Tho plaint- 
iff came into t 'ourt alleging tiiat tho defendant 
hod, about eight years previously, hired a houae 
from him at a monthly rent of one rujjoo, but 
latterly had failed to iiay tho rent, and that the 
^aintifi had given the defendant notice to quit 
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% SPECIAL CASES-concM. 
thehouBO. The plaintiff claimed poBHeMloii and 
damaipBi but not anean of rent The defendant 
denied the tehanoy alleged by the plaintiff, and 
aiieerted that ehe had been in advene poueeeion 
for a period of seventeen yean. She also asserted 
that we had purchased we land upon which the 
house stood, and had herself built the house. The 
findings in fint appeal of the Court below, after 
remand of issues by the High Court, wore, that the 
plaintiff was the owner of we house, and that the 
defendant occupied the house as a friend, with the 
permission of the jdaintiff ; that the defendant had 
never before this asserted her title to the house, 
and that her possession was permissive. Held, that 
jdaintift was entitled, upon the foots found, to a 
decree for possession, notwithstanding that his case 
had been that the defendant was his tenant. 
Bajrang Daa v. Nand Lai, AIL WeMy NcieJi { 1S84) 
286, and Balmakund v. JDalu, AH Weekly Nolee 
{190ii 167, distinguished. Abdul Ohani v. Babni 
(F.B. 1902) I. L. B. S6 AIL S56 

3. ADMISSION OF PART OF CLAIM. 

1. ; — Suit for rent^Fat'lttfc to prone 

jumm^adi — Form of decree. Tho |daintiff 
sued for rent at R22 a year on a jummabundi 
which he alleged was signed by idl the raiyata when 
he came into possession ; the defendant denied that 
he was a party to the jummabundi, but admitted, 
that he held some portion of tho land as tenant 
of the idaintiff at a yearly rent of Rfi, and that the 
balance duo by him to tho plaintiff was R5-16. 
The plaintiff failed to prove tho jummabundi. 
Held, that tho plaintiff must^ if he accepted tho 
admission of tho defendant at all, accept it as a 
whole and was therefore only entitled to a decree 
lor R5-lff, and not to a decree for all the years 
for which he claimed rent at R4-13 per annum. 
Bononalbb Churn Mytbb e. Havizuddbin 

18B.Ii.RS47note: 1SW.B.817 

And see Luxhbb Kanto Daw o. Chowdhuby 
Suhbbbuddx Luskxb 

18B.L.B.F,B.848: 81W.B,817 

and Roushan Bibbb v . Hurrat Kbibto Nath 
I. Ii. B. 8 Calo. 886 

8. - Diminml of suit 

OH failure to prove it^Biyht to decree on defendant's 
admissidn. 'Where tho ]^aintiff brought a suit for 
rent for R185b as rent for two years, which he 
alleged was payable in produce, and tho defend- 
ants alleged that the rent was only R29 a year 
and that the plaintiff had sued them on a former 
ooea^n and obtained a decree at that rate, the 
Judge, findi^ the defendant’s case proved, held 
that^u the plaintiff had set up a fslse claim, he was 
not entitled to a decree, and dismissed the suit 
BilA on spooial appeal the |daintiff was entitled 
tc a decree for rent at the rate admitted the 
defendant Kisrbn Mohun Mooubjbb «. Kajoo 
Din • 18B.I<.B.846n(ito: 19W.B.88A 


3. ADMISSION OF PART OF GLADC-^f A 

Roouini Kant Roy v. Sbabdcatuntwa Bibx 
18ai..B. 846 note: 80W.B.64 

Raj Coomar SiNon v. Croto Raj Coomar 
Singh W. B. 1864^ Aot Z, 18 

Hulodhub Sen o. Sbbtul Ghundeb Broomicx 

88W.B.86 

8. Failure to prove 

ease^Nighi to decree on admission of defendant-^ 
Dismissal of suit, in a suit for rent bsised upon 
an alleged settlement, the plaintiff failod to prove 
such settlement. Held, that no issue having been 
raised as to what was the fair and proper valne of 
tho land, tho plaintiff was not entitled to have 
that question determined : his suit must either he 
decreed at the rate admitted by defendant, or dis- 
missed. Lutt Ali Khan v, Fakiba Singh 

6 O.Z 1 .B. 8 O 8 

4 , Biilt for arrears of rent- 

Failwre to prove rate — Decree al admitted rale. 
In a suit for arrears of rent, where tho plalnttt 
fails to prove the rate of rent daimed in the plaint, 
it is the duty of tho Court to find the proper rate 
of rent i»yablo by tho tenant to his landlord, and 
not to give a dooree merely for the rent admitted 
by tho tenant. Punoo Sinuh v. Nirghin Sinuh 
LL.B.7Calo.868: 8 O. la B. 810 

6. Suit on new 

agreement — Failure to prove agreement — Decree al 
admitted rate. Tho defendant held lands under 
the plaintiff at a certain rate per bigha. The 
plaintiff brou^t a suit for arrears of rent on a new 
agreement alleged to havo boon entered into by the 
plaintiff and the defendant, whereby the fatter 
agreed to pay a higher rate per bigha. The lower 
Appellate Court found that the new agreement had 
never, in fact, been entered into, and gave a decree 
for the old rate of rent without going into the ques- 
tion whether it was a fair renter not. Held, 
that tho decision was oorroot. Sutdar Heza v. 
Ahzad Alt 

I. L. B. 7 Calo. 708; 10 C. L. B,181 

6. Failure to prove 

rent in hind~-Failure to prove case^Deeru on 
admission of defendant for money rent. Ih a suit 
for arrears of rent, as bhowli rent, whore the |daint- 
iff failed to make out his title to bhowli rent or 
rent in kind, the first Court, finding that the evi- 
dence established a commutation of ohowli rent into 
rent in money, dismissed the suit with a reserva- 
tion of the plaintiff’s right to sue again for nsg^ 
rent. The lower Appellate Court, agreeing in 6 ii 
first Court’s view of ue foots, and finding uat the 
defendant admitted that he owed rent m moneyf 
decreed the claim to the eitent of the admission. 
HeM, that the lower Appellate Court was rig^ti w 
that the reservation of right hy the first Court 
was of doubtful operation. BinnUAN w Bba^ 
SoraH nW.B.iSS 
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S. ADMISSION OF PART OF CLAIM— eoiicU. 

7. Omlaiion to make altema* 

■tlva olaim-^Siw*« for fom^Btung. Ad 71 of 
2862, tO» In a rait for rent, where the claim 
was at the rate fixed by the rerenno oflicer acting 
-under Bengal Act VI of 1862, a. 10, and waa dia- 
miaaed on the ground that that officer had not the 
TOWer to aaaeaa anch rent aa ho thought proper : — 
Hdd, that the plaintiff, whose claim waa not in the 
altemativo, waa not entitled to a decree at the 
rate provioualy paid. Dwarkakahi Bore v. Pam 
liOcnuK Boss 28 W. B. 466 

8. Suit for ejectment— Fnfry 
Vfider unregistered Unite— Holding over—Land^ 
lord and tenant — Proof of terms of lease— Decree 
for reni upon odmtMUMi of different tenure by 
■defendant. The plaintiff sued in 1881 to recover 
certain land and arreara of rent from the defendant, 
alleging that the defendants’ anocator entered on 
the land aa tenant in 1865, under a lease for five 
yean, which waa not registered. The defendant 
denied the leaae of 1866, admitted that she waa the 
tenant of the land, but denied that aho could be 
ejected, and olaim^ to deduct from the rent cer- 
tain emoliimenta. Held, (i) that the plaintiff could 
not prove the tenancy alleged in the plaint, inas- 
much aa the lease of 1866 was not registered, and 
therefore could not eject the defendant ; (ii) that 
the plaintiff was entitled, upon the defendant’s 
admission, to recover from the defendant, in this 
suit, the amount of rent admitted to bo due, and 
no more. Nanoali v. Pamak 

I. li. B. 7 Mad. 886 

VABIAMOE IN TERMS OF GOETBACT 

Su PUKCirAL AND SURETY. 

I. L. B. 86 Calc. 686 


TATAR. 

See Collector I. Ii. B. 18 Bom. 108 

See Hereditary OnriC’xs Act (Bom. Act 
III OT 1874). { 

See Hiedu Law— Adoption— Who may 

OR MAY NOT BE ADOPTED. 

I. L. B. 87 Bom. 76 

See Service Tenure. 

TATAEDAB8. 

See Hereditary Offices Act (Bombay). 

VATANDABB ACT (BOM. HI OF 1874). 

See Hereditary Offices Act (Bombay). 
See JuiusDioTioN of Civil CkiURT— 
Offices, Bight to. 

TENDOB. 

See Vendor and Purchaser. 


’VEJfPOB” coneldm 

appropriation by— 

See Contract . I. L. B. 86 Galo. 786 


— petition by- 

See Registration Act, 1877, s. 73 (1871. 
8.73) . LL.B.1AU.818 


TEE DOB AED FUROHA8EB. 


Col. 

1. Bills or Sale . . . 12826 

2. Breach or Covenant . . 12826 

3. Breach of Warranty . . 12820 

4. Caveat Emptor . 12832 

6. CoMi>r.ETioN OF Transfer . 12833 

6. Conditional Sales . . . 12838 

7. Consideration . . 12830 

8. Fraud 12843 

0. Invaud Saleh . . . 12844 

10. Lien 12862 

11. Notice 12864 

12. Possession .... 12863 


13. Purchase or Moutoaged Property 12866 


14. PURC'flA8E-M(»NEy AND OTHER PAY- 
MENTS BY PUKCIIANKU . . 12871 

16. Pl7Uf:HANEHS, IllUllTS OF . . 12877 

16. Setting aside Salks . . 12881 

17. T 1 T 1 .E 12881 

18. Vendor, Rights and Liakilitiks 

OF 12S83 

10. Mihcellankol's C!ases . . 12801 


See Account I. D. B. 30 B|pm. 1 

See Attachment— Suiijects of Attach- 
ment— Deuib I. L. B. 16 AIL 886 

See Benami Transaction. 

See Bkuxer I. Ii. B. 80 Bom. 184 
I. L. B. 88 Bom. 640 

See Contract L II B. 30 Bom. 1 
See Coxtract— Alteration of Con- 
tracts— Alteration BY the Court 

(Inequitable Contra(^ts) ; 

I. L. B. 86 Bom. 186 

Breach of Contract . 7 O. W. N. 668 

See Contract Act, s. 73. 

16 B. D. R. 876 


See Contract Act, s. 78. 

I. L. B. 16 Oalo. 1 

See Costs— Special (Uses— Vendor and 

Purchaser I.L.B.UBoffl.a79 

See DilllAUES— 4 SuiT 8 VOB DAMAOtlh- 
Bbeach or Contract. 

I. IhRUBom.S7a 
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8ns EABmaan L L. & 18 Bom. 888 

8h Esromir— EsTomL bt Gohduct. 

4B.UB.P.O. 16 
I.i:i.B.OOa]o.6e9 

See Fraud— What Corstitutbs Fraud 
AHD Proof of Fraud. 

LIi. ai8Bom.aS8 

See JuBiBDicnov of Gitel Court— 
BlOlSTRATlOH OF TlNURES. 

LIi.B.19Bom.48 

See Labd-bbtbrue. 

I. KB. 96 Bom. 714s 762 

See Limitatiov Act, 1877, 8. 28. 

I. L.B.27Mad.28 

See Lihitation Act, 1877, Sen. II— 
Arts. 62, 97L L. B. 26 Bom. 698 

Art. hi I. L. B. 24 Mad. 288 

Art. 116 I. L. B. 24 Mad. 288 
I.L. B. 26 Mad. 66 

See Limitation Act, 1877, Sen. n, Art. 
134 (1871, Art. 134}. 

I. li. B. 1 Bom. 269 
1. KB. 19 Bom. 140 

Art. 136 . I. K B. 28 All. 442 

Arts. 136, 138 I. L. B. 81 Galo. 68l 

See Bight of Suit^Intrrxst to Sur- 
FOBT Right . L K B. 9 Adi. 489 

See Salh in Execution of Decree— 
Person selling Property of which 

HE 18 NOT, BUT AFTERWARDS BECOMES, 

Owner . I. K B. 40alo. 677 

« See Sale of Goods. 

1. K B. 17 Bom. 62 

See SnciFio Performance— Special 
Cases . I.KB.8A1L706 

KB. 14 I. A. 178 
I. K B. 12 Bom. 668 
I. K B. 22 Bom. 46 


1. BILLS OF SALE. 

1. Effect of ezaoution of bill of 

sale wrlthout delivery— SjmtTEe perfomatice. 
It is TSiy questionable in any case whether the 
e^t of the exeouiiun of a bill of sale by a Hindu 
Tender is to pass an estate, irrospootiTo of the actual 
deliveiy of ^ssession. Where the vendor sells an 
estate of which he is not in possession, in considera- 
tion of advances to enable him to sue for its rsoo- 
veiy, it is not open to the tmichaser, after failiim 
to oomjdeto his part of the oontraot^ to claim 
speoiffo performance and deUvery of the recovered 
estate on tendering the balance of the purchase- 
money. Prablad Sen v. Budhu Snro. Kalx- 
FRASAD TbWABI V. PraHLAD SbN. 

2 B. KB. P.0.111: 12 W.B. P.0.6 


▼EHTDOB AED PUBORABBB-leoiiid. 

1. BILLS OF SALE-ooneU. 

s. 0. Perhlad Sein V. Budhoo SoroH. K!ii.i- 

PERSHAD TeWARSE V. PeRHLAD SEIN. 

12 Moa I. A, 976; 489 

2. SuU to compeT 

iraiufer of pro^y. When a bill of sale, thon^ 
signed and registered, has not been delivered, and 
no part of the purchase-money has been paid, the 
vendor cannot be compelled to complete the trans- 
fer. Lalla Indubjert Lall altM Gujadhur 
Pershad V. JuMooNA 6 W. B. 248' 

8. IncompUU eon- 

traeL A bill of sale, though duly executed, was 
not delivered to tho purchaser, but was deposited 
with a third party, to be held by him until the 
purchaser should perform oeitaiu acts, the puifur- 
manco of which was the oonsideration for the sale. 
Tho purchaser subsequently by a trick got posses- 
sion of tho bill of sale boforo he had performed all tho 
aots in question. Hdd, that, under such cir- 
cumstances, no effect could be given to the bill of 
sale as against tho vendor, so that a suit for posses- 
sion of the lands covered by it u^uld not lie. Raj 
Chunder Chowdhry V. Raj Nath Cuowdhry. 

W. B. 1884, 822 

4. . Vendor under bill of Bale- 

remaining in poBsesBion— Affepofion of fraud 
—dad to set aside bill of sale. When a person 
grants a bill of sale to another ^rson ahsoluto in 
its terms, ho cannot sue to have it set aside on the 
ground that ho has all along remained in posses- 
sion ; and if he alleges fraud in tho contract, and 
adduces the fact cf non-payment of tho considera- 
tion-money aa evidence of fraud, he will be bound 
to diow proof of non-payment. Tekait Megraj 
Singh v, Joymungul Singh. 

1 Ind. Jur. M. B. 78 

6. Bill of Bale ae oonetrued by 

intention of partleB — Bighl of purchaser to m.- 
CasoB will often arise in which, though a bill of 
Bale may in terms purport to convey the property 
itself, yet it is clear upon the face of the instrument 
that the intention of the parties was to convey the 
right of entry or tho equity of redemption, and 
nothing more. In such oases the Gourt should not 
lay strosB on the more torma of tho instrument, but 
give effect to the intention of the partioB, and re- 
cognize the porohaser’s ri|^t of action to eject tho 
trespasser or to rodeem tho mortgage. Bai Suraj 
V, Dalfatbam Dayabhankab 

LKB.6Boiil880 

2. BREACH OFCOVENANT. 

1. Covenant to roatora oBtata 

to original ownor of heira at ftsad prioe 
boforo oolllng to anothoz^-^fe wider reMf- 
corioa to keep in aehuU poeadUion or re-eetf 6 
to vendor ai fined prieo-~8ubeeyiitaU alknaHoiir^ 
Might of reeonveyanee. Where a share in an estate 
had bera sold under a stlralation that die muohaaer 
should possess it himsdz aa laadlovd, or, a deriRiaa 

^ \ 
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VSKDOB AlTD FUBGHABlIB-^mfd. 

2. BREACH OF COVENANT-eoRfA 

of pirtiDg with it, riiould ratore it to tho original 
owner or hie heirs at a fixed price ; and the pur- 
chaser, having been rostraiiiod by this agreement 
from selling ofi thu property to a third person, had, 
on his retiroment to England, given other persons a 
farming lease of it for fifteen years : — HtU, that, as 
tho object of the original stipulation was to secure 
the constant possession of the share to soma one 
with whom the original owner or hia heirs, who 
still retained the residue of tho estate, could keep 
up friendly relations, the grant of the farmer’s lease 
was a violation of the covenant ; and that the heirs 
of the original owner were entitled to have the 
share in suit conveyed to them at tho stipulated 
price. Raunatu 8en Lushkur v. Wise. 

26 W.B.d78 

2. Covenant repugnant to in- 

terest created — ContcmpofunuouH ihrafwimar 
— Condition restraining alienation. Jf, a co-sliarer 
in a village, transferr!^ to another co-sharcr, 
a 2 annas 81101*0 by deed of sale. Upon tho same 
date A executed an ikrarnamah, in which ho agreed 
that he Would not collect tho rents of the 2 annas 
transferi-cd to him, that he would not ever demand 
partition of that shaie, and that ho would not 
alienate or mortgage it or othciw'iro cxendse pro- 
prietary rights over it. It was further provided 
that in (ho event of A committing any broach of 
co^Tnant the sale should be a\oidt:d, and tho pro- 
prietary rights in the 2 annas sharo should ro-A’cat 
in M. IJdd, that tho deed of sale and tho ikrariitt- 
mah must lie regarded as roconling one Hiiigle trans- 
action, t.e., they must be read together as stating 
tho naturc of the transaction entered into upon 
tliat date lictwcen tho plaintiff and tho defendant, 
which on tho face of it professed to bo a sale of a 
9 aniias share to the other by the former ; and (hat, 
in this view, it w'as clear from tho ikrarnamah 
that tho proprietary title oieated by the nale-dcod 
was cut down to ntY, and limitations placed upon it 
which rendered it useless as a proprietary right. 
Sitnl Purshad v. Luchmi Purshad, /. L. R. 10 Calc. 
30, referred to. Mauram Das v, Ajudhta. 

L L. B. 8 A11.458 

8 . Implied oovenant for title— 

Transfer of Property Act (IV of 1382), s, 66, sub- 
e, 2-^English Conveyance Act of 1881 (44 df 46 
Vid. c. 41), s. 7. In tho absciico of any ooiitraet to 
tho contrary, there is, under s. 55, sub-s. 2, of the 
Transfer of ^perty Act, an implied covenant for 
title on the part of the vendor. Basaraddi Shkikh 
V. Ehajaddi Malbah . L L. Bi 26 Gale. 288 

2 G.W.ir.222 

A — Breach of implied 

tovenanl for titk^-^Tnmafer of Property Act {IV 
of 1882), e. 66 {2)^Covenant for title, waiver of-^ 
FronL When a vendee, who sues to cancel a sale 
on the grounds of fraud, misrepresentation, or 
concealment by his vendor, fails to establidi these 
grounds of relief, he is not entitled to set up in 
■coond appeal a case founded on the imjAied oo- 


VBNDOB AND FnBGHA8BB.-€Ofifd. 

2. BREACH OF COVENANT-eonld. 
Tenant for title under the Transfer of Property' 
Act, s. 55, sub-8. (2). Mahomed e. Sitaramayvab* 
L li. B. 16 ICad. 60^ 

6. 1 Breach of cove’ 

na^ for title — Measure of damages, A purphaso^ 
evicted from bis holding is entitled to recover 
from a vendor who has guarantccil his title the 
value of tho land at the date of the eviction. 
Naoardas iSAuniiAGYAUAS t>. Ahmedkiiak. 

1. li. R. 21 Bom. 176 

8, ■ ' Transfer of Pro* 

petty Act (IV of 1882), s, 65 — Unit for damages for 
breach of covenant implM in rtgUvred sakdetd. 
On 8th February 1889, tho defendant sold to the 
plaintiff, under a rogistered conveynneu contniiiing 
no exproHB covenant for title, land of which ho w'as 
not in iHissession, and the purchasc-monty was 
paid. The plaintiff and the dofundaiit sued to 
recover possossion, but failed on tho ground that 
tho vencior ha<l no tith^ Tho plaintiff now sued 
on 7th February 1895 to recover with inlcrcHt the 
purchase-money and tho amount of oostH incurred 
by him in the previous litigation. Held, that the 
plaintiff woh critiilcd to tho relief sought liy him. 
Krishnan Namriaii V . Kan NAN 

I. L. B. 21 Mad. 8 

7. Covenant for quiet enjoy- 

ment of jnrojieriy — No title in rendor to 
part of jnroperty soUl Suit by parrhastr far damages 
— Failure of consideralitm^Cumv of action - Linii* 
tation Act (AT of 1817), Srh. II, Arts. 83 and 
97. On the 22n(l November, 1880, the first and 
second defcndiints, for IheznsitlvoH niid fur tho third 
defendant, sold a certain housu to tho plaiiktiff’s 
father, 'fho sale-di'otj, which was duly registered, 
contained the following clnuric : \>’e (vcmlors) are 

in enjoyment of the houHO as its owners, and, if 
any one were to obstruct you in the enjoymenf of 
(he bouse, wo would remove tlie obstrucrion so as 
to put yoii to no trouble.” In tho year 1H92 the 
plaintiff brought a suit to recover fKiMM^ssion of the 
house. Both tho luwisr Courts na'aiiled the claim,^ 
but on the 20lh August, 1808, the High Court, in 
second appeal, varioil tho docrcc% holding that the 
onc-thinl share of tho house whuth bi?longed to tho 
third ilofondant did not pass by the sale ; and the 
plaintiff was awarded only tw*o-t birds of the house, 
of which he Was put in possession. On the 24th 
August, 1890, tho plaintiff brought tho jiivseiit 
suit, claiming inter alia from defendants 1 and 2 to 
recover R225 aa damages sustained by him by 
roason of hia being doprivcrl of the ono thinl share 
of tho house. Held, that the claim for diiniages was 
a claim to recover money njion an existing consi- 
deration that hod failcii, und that it faila under Art» 
97, 6ch. II, of tho Limitation Act (XV of 1877)^ 
and not Art. 8.3, ainJ was therefore timo-baircclr 
not having been brought wdthin three years from 
the failure of consideration. Tho clause in the 
salo-dei^ was not a contract of indemnity. It waa 
at most a covenant for title and quiet enjoyment. 
The failure of consideration took place when the 
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2. BREACH or COVENAHX-^eoiieU. 
plaintiff endeavourod to obtain poBMCiflion of the 
property and, being opposed, found himself unable 
to obtain it. Baa&u Kuar v. DKum Singh^ L L. R. 
11 AU, 47, distiaguifdied. Tulsibam v. Murliduab 
Cbaturbhuj Mabwadi (1902) 

I.L.B.26Boin.760 

8. Covenant to pay arrean of 

rent— Confracf by vender to pay arrears of 
reni^ZkfauUSak of part of (he property ^ effect of-^ 
Damages, Plaintiff pwha^ certain jotes from 
defendants Nos. 1 a^ 2, and there was a stipula* 
tion ^at the arrean which were duo to the land- 
lord lip to tho time of sale were to bo paid by the 
▼ondb^ failing which, if tho Tondee Hhould haTo 
to make the paymeut, ho would be entitled to 
recover the amount as a loss sustained by him. 
fiuhsequent to tho plaintJil’H purehase, the land- 
lords brought suits for rent <luo for tho period an- 
terior to the date of plaintiff's purchase, and also 
for a period subsequent thereto. In execution of 
decrees obtained in these suits, property to tho 
extent of ill Ughas^ covered by the deed of sale 
was sold. Held, that tho plaintiff was ontitlod, if 
not under the strict words, at all events undor tho 
spirit of tho terms, of tho kobala, to recover from 
the defendants tho sum whic^h was due as arrears 
from them, to pay off which property of the plaintiff 
had been sold, the sale having been duo mainly, if 
not entirely, to tho dofondants* failure to comply 
with the stipulation in the Mala. Kutab Au 
•ShaB Faxib V. Aubulla Mordul (1003). 

' 7 0.W.ir.806 

3. BREACH OF WARRANTY. 

L Suit on warranty— Jtnow- 

kdge hy purehaser of title being doubtful A pur- 
chaser, aware of tho doubtful character of the title 
to the estate ho is about to purchase, is justified in 
taking a guarantee from tho soller, who cannot 
successfully plead to a suit on the guarantee that 
the purohasor was aworo of the foots which iniluood 
him to stipulate therefor. Pathoo Lal v. Rarhika 
Doss 8 IT. W. 106 

8. Sale of whok tide 

— Failure of tiik^Suit for money had and received. 
A vendor legally conveying all his title cannot bo 
sued for money had and reooivod, although tho 
tide prove defective. Accordingly, where the plaint- 
iff bought two kanam claims, and sued upon them 
nnsaocoBsfully : — Held, that ho could not recover 
purchaso-money from his vendor's reiirosontatives, 
on the ground that the consideration for the pay- 
ment h^ failed. Muhammad Mohidivo. Ottatil 
Ummaohi .1 Mad. 880 

Si Implied warranty— YFar- 

tanly of tide by vendor or tnortgagor-~Bight to sue 
damages. A sollor or mortgagor must always 
held im]^iedly to warrant the title of the pro- 
perty sold or mortgaged ; and if it be found that 
the title is dofeotive, the vendee or the mortgagee 
lOan sue lor dattiages or loss on the breach of impliM 
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3 BREACH OF WARRANTT--<oiifil. 
contract, although there may be no express agree- 
ment for title. Dwabka Dass v. Uvttuv Sivob 

8 Agra 188 

4. Description pub- 

lished in advertisement— Warranty of tide— Mis- 
representation— Frauds proof of. A Eomindar {A) 
gave certain villages in patni to B and rocoivecl 
consideration-money and rent from him, but B 
hovor got poBsoBsion of them, nor derived any bene- 
fit from tho patni, it having been found that t^ 
villages belonged to a third party as lakhirajdar, 
who obtained a decree against A in a suit to which 
B was made a party. A had published and adver- 
tisement setting forth a description of tho property, 
and calling upon intending purchosors to com 
forward, i/eld, that the advertisoment published 
by A setting forth a description of tho villages was 
substantially ah imjilied warranty of title and would 
make him rosponsiblo to purchasers deceived by 
such misrepresentation; and fraud having been 
shown, tho absence of a stipulation to refund would 
not protect A from refunding. JJeld, also, that, in 
cases like this, it would be a suffioiont proof of 
fraud to show that the fact (of ownership) as 
ropiesented was false, and that tho person making 
tho representation had a knowledge of the fact 
contrary to it. Nilmobbb Singh v. Gordon 
Stuart & Co. . . 8 W. B. 871 

•See Khxlut Chundbr Guosr v. Kristo Gobino 
Drb ... 16 WT. B. 878 

6. Bight to boo on warranty 

of title— JItphI to refund of consideration. ^ A 
buyer may at once sue on a warranty, of title 
if he can show that tho seller has not a good title 
in acooidanoe with his undertaking and that ho has 
sustainod loss in consoquonce. Semite: It does not 
follow as a matter of oourso that on proof of breach 
of warranty the buyer is entitled to receive back 
tho whole of tho oensideration-monoy, or that on 
its being ascertained that the seller had no title 
the conditional sale is nullified. Sayrn Au v. 
Mahohxd Jowad Ali . 7. W. Bi 186 

6. ... Oovenant against diatorb- 

anee of poBBOBBion— Loss o/ propwty by (bird 
person enforcing right of pre-emption— Disgusdi- 
fkation of purchaser from buying— Covenaut for 
good tide to convey— Construction of covenant An 
instilment of sale contamed the following con- 
dition ; ** Should any peraon claim aa a oo-aharer or 
proprietor of tho property, and aaaert hia claim 
against the pnrohaaer or raise any dispute of aay 
md, or if from any unforeseen oause the purchaser 
be deprived of the possession of the property or 
any portion thereof, or his possession thereof ii 
disturbed in any wmy, then I (vender), my betas 
and assigns, disU be liable for the puxenase-monegri 
the profits of the property, and costs of litigation. 
The pnichaser, having lost the property by leason 
of a person having a ric^t of m-emption having 
sued nim to enforce snob rignt and obtained a 
decree, sued the vendor to mover the ooetein* 
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enncd by him in defending such suit, basing his 
claim upon tho condition act forth above. Held, 
that the suit was not maintainable, as such condi- 
tion referred to flairs or defects in tho vendor's 
title, and was not applicable to a loss accruing to 
the purchaser from his disqualification to buy. 
GoLAM JlLAKl V. iMDAD HuSAlN. 

I. L. B. 4 All. 867 

7. Condition that purohase^ 

shall take such title as vendor can give 
where vendor has no title at all— Aitrt/on- 
sole hy mortgagee of mortgaged jirojierty—Condi- 
tion of eak— Implied pMsesition of some title in 
vendor, R having stolen from N tho title-deods 
relating to a certain property in Bombay in which 
ho had no interest, but which belonged to AT, 
deposited them with tho plaintiffs, to whom he 
also executed an indenture of mortgage of tho pro- 
perty comprised in the deeds to secure tho repay- 
ment of a loan advanced to him by the plaintiffs. 
The plaintiffs subsequently sold tho property at an 
auction-salo under tho power of sale contained in 
tho mortgage. Tho property was put up to action 
under certain conditions of sale, of which the 
following Was one : 'ilio vendors shall not bo 

l)ound to give any better title to tho purchaser 
than they themselves possess ; and tho purchaser 
shall take tho premises sold with such title only 
us tho vendors can give him.” Before the solo 
commenced, a notice on behalf of N was read out 
to the persons then present, which stated that sho 
claimed the property as absolute owner, and that 
R (who had mortgaged it to tho vendors) had no 
intoKst in it. The defendant was not present when 
the notice was read. He did not arrive at tho auc- 
tion until after the bidding had begun, but on 
his arrival he was told of R'a claim. He Was told 
nothing to make the above condition of sale mis- 
leading. He bid for the property and ultimately 
became the purchaser for Rl,075. Ho immediately 
paid R276 by way of deposit, and signed an agree- 
ment to complete, which had the conditions of sale 
annexed to it. He subsequently ascertained that 
R had no interest in the property, and thereupon 
he called upon the plaintiffs (the mortgagees) to 
make out a good title, or to repay his deposit. The 
plaintiffs, however, relying on the above condition 
of sale, required him to complete his purchase ; and 
he having failod to do so, thev filed this suit against 
him, to recover the balance of the purchase-money, 
//ekf, that the defendant was not liable to pay to 
Urn plaintiffs the balance of the purchase-money. 
The suit, although in form a suit to recover the 
residue of the purchase-money, was virtually ono 
to compel speoifio performance, and was governed 
bythepcinoij^es apidioable to such a suit. The 
purbhaser was entitled to say that the above con- 
dition of sale implied that the vendors had some 
title, however defective it might be, and he had 
received at the auction no information which could 
be regarded as 
Motivahoo V , 


1 notice to the contrary. 

^IKATAK ViXRGHAKD. 
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1. ; Bight of parchaser— IFar- 

ranty of title — Hindu law — Contract— Sale of Xsmf 
m Botnbay, In England the law gives to the pur- 
chaser of land a right to have a gooil title to it 
shown by tho vender. No such rule appoars to 
exist in the Hindu law, and in contracth lietwoem 
Hindus for the punhaso and sale of Inn«l in Bom^y 
tho intention of tho parties must Im ascertained 
from tho terms of tho agn'emenl without regaid to 
any implication. Dkvsi (1]ikt.a r. JiVAnAJ Mir- 
KUNDAS . 2 Bom. 480 : 2nd Ed., 406 


- Cofiditione of sale 

— Defect in title jercrioun to title nhtwn hy vendor. 
When it is providcHl by coiiditionH of sale of land 
that tho vendor shall not be ImmiikI to sliow any 
titlo prior to an ihHtninieiit of a wrtain date, the 
purnliSHcr may i.-isist upim a defect of titlo uppi*ar- 
ing aliunde and before that ilate, and if it bo 
proved to exist may n^suind tho contract and recover 
back earnest-money, iiiten^st, ami expenses. Man- 
CITABJI Pestanji V, Narayan Laksiiumanji. 

1 Bom. 77 


8i ’ Land sold without war- 

ranty— Piirclutser with invalid titlo— Liability of" 
vend^. Ill the absence of fraud or oxfircss warranty 
of titlo in a sale of land, tho vendeo cannot re- 
cover from the vendor the ox]N‘nses inourred in 
defending a suit for posm^ssiem brought against 
him by a third party having a bettor title. Nbxl* 
MONXE SlNOH 1)K0 V, GORUON KtUAUV A Co. ^ i 

1 Ind. Jur. N. B. 866 : 6 W. B. 18B. 


4 ^ Liability of purchawv— /n- 

quiry aa to titlo— Eviction afU'r jturchaar. By tho 
rule of caveat emjjtor, tho buyer is bound by law to 
take care of himself and to see that he buys ofter 
satisfying himself that there is a gooil title. The 
purohaser is bound to look not only to his own fitle, 
but to see that ho is properly inilcmnifitsd by tho 
covenants' in bis deed of purehasn ; and if lie does 
not chooHO to protect himself in this mnnnor, ho 
has no remedy : for if a deed of purchase has been 
once executed, unless there is an eviction by tho 
vendor or some fjcrson claiming under him, tlio 
purchaser has no right of action against the vendor. 
Govh Kishorb Hhaha v.Ch under Kihitorb Dutt 
Mojoomdah 26 W. ^ 46 

6. Bale of aharea deposited 

with bank for advanoe— of hocu^ 
fUy- Objection to diMchae. poaition of ahtnea. Where- 
a contract haa been made for tho snlo of shores 
deposited with a bank as security for an odvanee, 
the vendor is not bound to disclose the fact to tlio 
purchaser when tlicfro can bo no rcoson to antici- 
pate such a depreciation of value in tbn shares as 
would entitle the bank to refuse to transfer. Kara- 
TAB SuCCABAM V, BhaWOO DaJKE. 

1 Ind. Jur. N. B. 164 

6. Fraudulent concealment hy 

vendor of defect of title— in anlc-deed 
M covsfMifii /or title of purchaaer— Right to damagea. 
In 1881 a Hindu executed a sale-deed of a house iu 
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4. CAVEAT EMPTOR-eofKlA 

•the mofniBil The deed contoi&ed no covenant for 
title. The purdhoBer, having been ejected from a 
portion of the house under a deo|^, of which the 
vendor was awaio at the time of Oie sale, sued the 
vendor for damages. The Munsif decreed the 
claim on the grouml that the vendor had fraudu- 
lently concealed the existence of the decree. On 
appeal the District Judge reversed this decree, 
holding that, as the purchaser had not insisted on 
a covenant for title, ho must be held to have accep- 
ted all risks. Edit that, if there had been fradu- 
lent ooncealment as alleged, the purchaser was 
entitled to damages. Gajapathi e. Alaoia. 

I. li.;,B. 9 Had. 88 


5. COMPLETION OF TRANSFER. 


X Oral tranoflar— NMtt reader 

.and pwrehaaer. Land may pass by mere parol be- 
tween Hindu vendor and purchaser. MoniSH 
CEmNDiH Chattxbjxi V. IssuB Ghundeb Chat- 
TEBJBi 1 IxuL Jur. N. B. 866 


8. Want of registration— ^ols 

.eomplrie trithoat payment of f^fchase-tiunuy on 
ngtshraium of dud. A sale might be compete, 
and it still might bo a condition of the contract 
that the purchase-money was to bo paid afterwards,' 
.and tihe deed in evidence of the contract mav not 
be comidcted. The bare fact of the deed not oeing 
regiBtei^ would not annal a sale if, mutuid 
agreement, a sale hod already been made. KaXiBB 
' Guubv Gibbb Qossaib v. Tjatxa Muddun Kishorb 

7W.B.817 


8. Tranafu of Pro- 

. perfy Act [IV of 1882)9 a. 64—Tranafer of immove- 
able property by war^idered deed— Dud of which 
regiSlircAion ia optional— Nait &y purehaaer for 
poaaeaaion token vendor ia oni of poueaaion, 
S. 64 of the Transfer of Property Act is not 
.exhaustive or imperative in requiring that the 
tranrfer of immoveable property re less than BlOO 
■ diould be mode only one of the modes there 
-stated BO as to confer a valid title. Where the 
plaintif! brought from the heirs of Jf, who were 
■out of poBBOBsion, their ri^t, title, and interest in 
•certain immoveable property, and such property 
was conveyed to the plaintiff by an unregistered 
deed, registration of the deed (the property being 
.of value of less than RlOO) not being compulsory, 
— ATcU, in a suit to recover the property from 
persons in poBsession without title, that Ihe sale 
•conferred a valid title on the plaintiff, though not 
made by registered deed or by delivery of the pro- 
perty. The dictum of Garth, C.J., in Narain 
Chunder ChueherbuUy v. Daiaram Boy^ 1. L. E. 8 
Cak. 6979 622, dissented firem. Ksatu Bui v. 

Babbiox • I. Ik B. 16 Calo. 688 


Tranafer of Pro- 

■partly (IV of 1888)9 a. 669 P/i^ Ar^^'H^taa of 


Property Amendment 
JmmeveMe property 


Act (III of 2885)9 a. 
oj valve laaa than 


6. COMPLETION OF TBANSFER-cosIdL 

Tranafer of— Suit by purehaaer for poaaeaaion whan 
vendor ia oul of poaauaion. The transfer by sale 
of tangible immoveable property of a value less 
than one hundred rupees can be effected only by 
one of the two modes mentioned in s. 64, para. 3, 
of the Transfer of Property Act, vis., by a registered 
instrument or by delivery of possession. Khatu 
Bibi V. Madhoram Barateh, 1. L. R. 10 Cak. 6889 
overruled. Makhan Lall Pal v. Bunxu Bbhabi 
OuosB L Ik B, 19 Calo. 688 

8. Tranafer of Pro'" 

party Act (IV of 1888)9 a. 64 — OraPaale with poa- 
auaion land worth more than BlOO. The plaintiff 
entered into an oral contract to sell certain land 
to the defendant for R2,600, and he put him into 
poBnession. The defendant made default in pay- 
ment of the purehaae-money. TheVlaintiff, having 
professed to cancel the sale on the ground of ^is 
default, sued to recover possession of the land 
with mesne profits. BeU,that ihe sale was not 
completb under s. 64 of the Transfer of Property 
Act, and the ^daintiff Was entitled to the relief 
sought by him. Papibxddi v. Nabasarbddl 

LL.B.16Mad.464 

6. — Transfer of ownership of 

property— Deerse for apuife performance of eon- 
tract of aale— Conveyance. In Ihe mofussil of the 
Bombay Prosidonoy, the transfer of the ownenhip 
of immoveable property to a vendee who has 
obtained a decree ordering the specific peiformanoo 
of the contract of sale to himself does not wait for 
the execution of a conveyance,— even if the vendor 
is required, as he seldom is, to execute sudi a con- 
veyance,— but is , effected by the passing of the 
decree itself, coupled with the payment of the pur- 
chase-money. Duondiba Kbishwaji Patbl V. 
Rasicbandba Bhaowat I. Ik B. 6 Bom. 664 

7. Poaaeaaion given 

in execution of decree. The formal possession given 
by a Civil Court under an execution operate in 
point of law and foot, as between the parties, as a 
complete transfer of possession from one party to 
the other. Loxxssub Koxft v. Puroun Roy. 

I. Ik B. 7. Gale. 418 

8L Exaoutwnandre* 

giatration of conveyance— Failure to pay purchaae- 
money and return of conveyance. D s^ a house to 
P and executed a deed of conveyance which was 
duly registered. The purchase-money, however, 
was never paid by P, who consequently never ob- 
tained possession. I^orlty after the conveyaM 
had been registorod, P returned it to D wiui an 
endonement thereon to the effect that it was 
returned because Pwas unable to pay the puxdhase- 
money. The rij^t, titles and interest of P In the 
house was subsequently attached and sold under a 
decree obtained againithim by the plaintiff. The 
plaintiff became ue purchaser, and sued Dior pos- 
session. ThelowerGourtsthrewout the claim, on 

the ground that the property had not passed to Pt 
the sale to him being incomplete. JSTsK that the 
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5. COMPLETION OF TRANSFER^-coiieA 
Bale of the houeo by D to P was not incomplete- 
'The deed purported to make an immediate tranafer 
of the ownoniiip of the house to P, and P accord- 
ingly became the owner of the house. The endorse- 
ment on the conveyance, not having been registered! 
oould not affect the property. The plaintiff there- 
fore. aa puiehaser of the right-, title, and intcieat 
•of P. became legal owner of the house, but subjeut 
to all P'« liabilities ; and as D had a lion upon the 
house for the amount of the unpaid pundiaso- 
money, tho plaintiff could not obtain possession 
without paying off this charge. Umkdmal Moti- 
■RAM V , Daw bin Dhondiba 

I, Ia. B. 2 Bom. 647 

9 . Execution of dad 

of salo—Failun of purchn/ier to perform prelimi* 
fuiftes to poMOMion. Tho vendor of certain immove- 
able property agreed to soil such property, and 
the purchaser agreed to purchase it on the under- 
standing that the purchaser diould retain a port 
of ^c purcihaso-money, and therewith discharge 
certain bond-debts duo by tho vendor, for tho pay- 
ment of which such property was hypothecated in 
the bonds. On such understanding tho vendor ex- 
ecuted a conveyance of such property to the pur- 
chaser. Held, in a suit by the purchaser for the 
possession of such property in virtue of such eon- 
veyanoe. that the ^rchaser not having paid such 
bond-debts or done anything to account for such 
part of the purchaso-monoy according to such 
understanding, tho contract of sale had not been 
completed, and tho suit was therefore not main- 
tainable. Ikbal Bxoam V. Gobind Prasad. 

1. li. B. 8 All, 77 

10. Part payment tJ 

pwe^se-numey — Exeeviion, regudration, and der 
livery of Hak-deed^ComplcUon of aal^Right of 
purehaar to me for poeaseion— Transfer o/ Pro- 
perty Act {IV of 1882)9 9. 64, Noii-^yment of 
the purchase-money docs not prevent tho passing 
of the ownership of tho property sold from the 
vendor to the purchaser ; and the latter, notwith- 
standing such non-payment, can maintain a suit 
for possobsion of the property, subject to such 
equities, rostriotions, or conditions as tho nature of 
tho case niay require. Mokun Singh v. Shib 
Koonwer, 1 Agra 86: Ooor Parshad v. Nunda 
Singh, 1 Agra 160 ; Heera Singh v. Ragho Nath 
Sahai, 8 Agra 80 ; and Vmedmal Jiiotiram v. Daioa, 
L L, R. 2 Bom. 647, rofoired to. The difference 
between an executed contract of sale and an exe- 
cutory contract to sell, observed os. Ikbal Begam 
V. QMnd Prasad, 1. L. R. 8 Att. 77, dissented 
from. A deed of sale of immoveable property 
having been duly executed and registered and 
delivered, and the purchaser having paid a portion 
of the purchase-money to the vendor’s cieditors: — 
Hdd, with reference to a 64 of the Tranafer of 
Fteperty Act (IV of 1882). that these facts 
BmounM to a f idl transfer of ownerdiip. and the 
‘pudhaser to wmintftin a suit for possession of the 
FBoperty sold notwithstanding that he had not 
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paid the balance of tho purchase-money to the 
vendor or to a mortgagee ol tho property, aa stipu- 
lated in the deed, suib Lal v. Bhaowait Das. 

L Ii.B.11 A1L944 

11. Sale of immom- 

ahle property^Transfer of Property Act {IV of 
1882), s. 64 — Delivery of posscssion~--Registratio% 
of sale-deed. Rcgistralion of a salo-dcoil constitutes 
a Bufiiciont delivery of the deoil to pass tho interest 
in land contain^ therein. Narain Chunder 
Chuckerbutty v. Dataram, I. L. R. 8 Cole. 697, 
followed. PoNVAYYA GoUNUAN ft. MUTTU GOUN- 
1 >AN 1. 1..B. 17Mad,14e 

12 . Hale of immove- 

able property— Transfer of ProjKrty Act {IV of 
1882, s. 64 — Delivery of possessitm under detd of 
sale unregistered uhere registration is Optional- 
Delivery of property —Share ih a tank— Registra- 
tion Act {III of 1887), ss, 17 and 18— JnUrAion of 
parties — Question of fael—Seeonil appeal, 'fho 
dcfomlania purohamKl a share in a tank in 1884, 
and tho consideration being of a Iohh amount than 
BlOO and registration therefori! optional, the deed 
of sale was unregistered. In 1880 the plaintiff 
puichasod tho same share from tlic saiiie vendor 
under a n^gistonxi deed of sale. It was fouml on 
tho facts that tho plaintiff purehasod with notice of 
tho defendants* previous pimhaHo. and that tho 
defendants hod fioffsitHHion of tho piii*eha 80 fl ihare 
from tho date of their piirchiiso. Held (cm ajipool 
under tho lA^tters Patent of the High Court) by 
Tbbvablyar. J ., upholding tho doeiMion of Bkvrr- 
DEY, J. (Hiu<. J,, dissenting), that the poHsoHsten 
obtained by tho defendants w^as a siifTHiicnt ” deli- 
very of the property " within tho intaning of s. 54 
of the Transfer of Property Act. Makhan LaU 
Pal V. Bunku Rehnri Ohose, I, L. R. 10 Calc. 628, 
referrcil to. JVr Thkvklyan, J.— It ia nut neces- 
sary that there should bo any formal making over 
of poBBcHsion. Per Hili.. J. — AMien tho owner of 
immoveable property of a value less than BlOO has 
executed to tho intending buyer an instrument 
purporting to transfer tho ownersliip of tho property 
and the insinimcnt has not Iwon rogistorod. but 
the intending buyer has been placed in posscbsioh. 
the effect to bo attributed to the delivery of poa- 
BCBsion depends on tho intention of tho foirties, 
which is a question of fact that cannot bo deter- 
mined on second apiioal. Gijnoa Nahain Gopb 
V . Kali Cuubn Goala L L. B. 22 Gate. 179 

18. ■ Transfer of Pro- 

perty Act {IV of 1882). s. 64 -Vendor and pur- 
chaser— Deed of sah— Completion of sale — Regis- 
tralwn-Non-puyfnerd of consideration— Delivery 
of dead of sale. Mere regisf ration of a deed of sole, 
unaroompanied by delivery of the dc^ed to the 
vendee, docs not make tho transaction a completed 
one. Although under tho Transfer of I’Topcrty 
Act the sale of a tangible immoveable properly of 
the value of one hundred rupees and upwards can 
be made only by a registered instrument, yet men 
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YBNDOB AND FUB0HA8EB— 

6. COMPLETION OF TRANSFER-confA 
registration diould not bo taken as oondnsiTD that 
the title has passed. If it was intended by the 
parties that the title diould pM only upon the 
Gonsideratioti money being paid, such intention 
diould be given effect to. Sheo Narain Singh v. 
Darbari Mahtcn, 2 C, W. N. 207, approved. 
Mauladait e. Kuouunandan Pbbsuad Sinor 

I. Ii. B. 27 Galo. 7 

14. Coniraei of 

Ddiverg of poaaesswnr-’Pafftnent of ihe whoU of 
the purehase-monei^RegiBiered Iconeepaiiee not 
execnM~-Tranafer--AUachmeni-~Vendar having 
no attachable inttsre^— Transfer of Property Act 
(JV of 1882), M. 40, 64, 66 ( 8 ) (&)— Tncds Act (II 
of 1882), e. 9h Under a contract of sale with 
respect to certain fields, possession was delivered 
to Ae vendee, and the whole of the purchase- 
money was paid to the vendor, but the transfer 
was not effected, as the necessary registered con- 
veyance had not boon executed. Subsequently a 
judgment-creditor of the vendor sought for a decla- 
ration that the fields were liable to bo attached and 
sold as the property of the judgment-debtor. 
!fofore the case was decided by the C!ourt of first 
instance, a registered conveyance had been execu- 
ted. /ield. that the judgment-debtor was nothing 
more than a bare trusteo and had no attachable 
interest in the property. Hormasji Manekji Dado- 
ehanji v. Keshav Purehotam, L L,R. 18 Bom. 
18, distinguished. Karaua Nanubhai Makomsd 
O uAi V. Hansuxbbam Vakratchard. 

I. L. B. 24 Boxn. 400 

16. — - Transfer of Pro~ 

forty Act (IV of 1882), s, 64— Sale of land— Non* 
payment of consideration— Delivery of deed — Com- 
fletum of purchase. Under s. 04 of the Transfer 
of Property Act. though no title passes except upon 
registration of the convoyanco whore such regis- 
tration is compulsory, yet mere registration may 
not be sufficient to pass a good title ; if the parties 
intend that no title shall pass upon registratioo 
till the conskloration-money has been paid and 
the deed delivered, the law will give effect to such 
intention. Registration is primd facie proof of 
intention to transfer the title, and the party who 
alleges the existence of a collateral agreement 
must strictly prove it. Sheo Narain Singh e. 
Dabbabi Mahton 2 O. W. N. 207 

10 , Defbult in oompletliig oon- 

traot of flale— Parluif performance. In suits 
arising out of the default on both sides to com* 
plete a contract for the purchase and sale of land 
in the mofussil. the Court riiould nroceed as a 
Court of equity, and should look to me acta and 
conduct of the parties subsequent to the making 
of the contract as wdl as the language of the con- 
tract itself; and where the contract has been 
partially performed and the purchaser put into 
possession of a portion of the land and aliow^ 1 ^ 
the vendor so to oontinue long after the period 
fixed for com|detlon of the ooiiSraot has elapsed. 


VBNDOB AND FUBOBABNB-eoiiU. 

8 . COMPLETION OF TRANSFER-eoneU. 

further time should bo given by the Court lor 
the performanoe of the contract in specie. 
(Tdcheb. J., disseniierUe). Bala valad Sankia 
V. Gabaji Balvant Kulxabnl 

2 Bom. 175. 2xidBd.l6» 

17. - Oondltional oontmot 

subject to approval of title by paroliaBer*s 

aolloitors*’-.- Bucissian—Begisiralion Act (III of 
1887), s, 17, el (b). An agreement for the pur- 
chase and sale of certain immoveable property pro- 
vided that the completion of the contract should 
be subject to the approval of the purchaser's 
solicitors *’ (naming them), and that, if they diould 
not approve of the title, the vendor should refund 
the earnest-money and pay all costs incurred by 
the purchaser m investigating the title. The 
purchaser's solicitors disapprove of the title, and 
the purchaser rescinded the contract. The agree- 
ment was not registered. Held, in a suit to recover 
the amount of the earnest-money and costs, 
that, assuming the objections to bo reasonable,. 
the purchaser was entitld to resoind the contra^ 
Held, further, that the agreement did not require 
zegistoation. Sbbxoopal Mulligk v. Ram Chubn 
NnsKnBLL.B. 8 Calo. 866 : 12 0.li. B.^ 

18. 8peolfio performance-* 

Approval of title hy purchaser's solicitor— Con- 
tract. In a suit for spooific performance of a con- 
tract for the sale of a house, the entire contract 
being contained in letters which provided that 
entry was to be given to the purchaser by a fixed 
date, and that the title-deeds wore to be sent to- 
the purchaser’s solicitors, and on approval of the 
same the purchase-money to be paid prompt:"— 
Held, that the carrying out of tho contract was in* 
no way conditional upon the approval of the soli- 
citors. but that their approvd was a condition- 
precedent to the prompt payment of the purchase- 
money without waiting for a conveyance, and that 
the title was to be investigated and approved in 
the ordinary way. This case dutinguishod from 
Sreegopal MvMkh v. Bam Chum Nuskur, I. L. B. 
8 Calc. 866. Cohxn v. Sutubhland 

I.L.B.nCalo.eiB' 

6 . CONDITIONAL SALE& 

1 . Iiand sold on condltloxi of 

re-pnrohase— AbsoZicte sale. Where land was 
sold on a condition of re-purchase, and no time wsa 

I mentioned in tibe instrument of sale that 

I the sale had not become absolute, apd that the 
I plaintiff, having bought the original vendor's- 
rights, was entitled to maintain a suit for reooveiy 
of the land. Gobusamy Aiyah v. Swamihadra 
Axyan 2 Nad. 450* 

2. — Deed of oonditlonal sals— 

Beng. Beg. XV of 179S-**Beng. Beg. XVII of 
1806—Usnfrwi. A de^ of sale exBoated in IfiOa 
(1704) was subject to the oondition that it the 
vendors, " from the year 1202 to the year 1208v 
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8. CONDITIONAL SALES-^eoneU. 

Aonld npAy tbe whok of the oonmderatioii-moiiev 
they diould receive back the deed of eale, which 
diul fhea become null and void ; and if wiAin the 
said period they fail to pay the said ooneideration- 
moneyp this conditional sale ehall become absolute 
and be considered irrevocable.” that Rora- 
lation XV of 1793 did not operate to prevent the 
assignment becoming absolute after the expiration 
of the time limited for repayment of the considera- 
tion, and that Regulation XVII of 1800 had not a 
a retrospective effect^ and therefore did not apply ; 
and that, even if the entire amount of the purchase- 
money wore satisfied out of the proceeds of estate 
before the time for tho conditional sale becoming 
absolute, tbe vendees would acquire a perfect title. 
BuLDXO SnroH o. Dhukrum Sinoh Marsh. 682 

8. Furohaser under condi- 

tional sale— /ncicmbrascea. A purchaser under 
a conditional sale takes the property with all bond 
fide incumbrances created by his vendor previous 
to the sale. Radha Mohun Dxb a Nuvd Lal 
Dit 7W.B.868 

4L Mortgage by conditional 

sale— Sa/s with dubseguent agraement for rt-pwr^ 
chiue — Suit for pre-emption— LimiUUion. On tho 
(ith of June 1887 one H K sold a certain zamindari 
Hharo to 8, On tho 18th of May 1888 B brought 
a suit for pre-emption of that share. Pending ^o 
suit, on tho 6th of July 1888 tho vendor, the vendee, 
and the pro-omptor entered into an agroomont, by 
which the vendoo, recognizing the pre-emptive 
right of tbe plaintiff, agreed to re-transfer tho 
property to the vendor or tho pro-omptor on pay- 
ment by either of them on the full moon of J^eth 
in any year of tho price paid by him. On the 20th 
of Juno 1891, tho vonrlor, affecting to treat tho 
transaction of the 6th of June 1887 as a mortgage, 
inado an application purporting to be under s. 83 
of the Transfer of Property Act, accompanied 
by pajrmont of the price of tho property into Court 
and prayed for redemption. ITio vondoo refused 
to take out the money deposited by tho vendor, 
and subsequently on the 13th of November 1891 
B K applkd for repayment to him of the said 
money, stating that he wished tho vondoe to remain 
in possession, and asking that the agroomont of 
the 0th of July 1888 mig^t be considered null and 
void. On the Ist of Scomber 1892 one R 8 filed 
a suit for pre-emption oi the said property. NeU, 
that the original transaotion of the 6th of June 
1887 was an out-and-out sole, and was not^ and 
eottld not be, by the subsequent agreement between 
the partlei, turned into a mortgage by conditional 
sole ; and in consequence that Uio suit bron^t by 
B 8 was bsired by limitation. Ram Dnr e. Ravq 
LalSotob . LII.B.17A11.461 

* 7. CONSIDERATION. 

L Yalldlty of coutmet of sale 

^AgnemmU wiihmd eonnieniim^Righi to sell 

VOL. V. 


VBNDOB AMD PnBOHASBB-eoiild. 

7. GONSIDERATION-«oafd. 
aflervmrdd to anoiher. A morn agroomont to sell a 
rortaiii property, without any considoration pass- 
ing, cannot Imr tho right of tho vendor on tho same 
day to soil a portion of th<i property to a third 
party, or invalidate the thin! |iarty's piircfhase. 
Riiyunkuhrb Dabrk t*. Tauinkk ('IIiirn Ciiitck- 
RRBUTTV 7 W. B, 88 

2. Non-pngment of 

purrhade-tnonetf— Intention to paM MnAjert of enU 
— Failure to jkiy conditlerution, effert of, v\l- 
though onlinarily, in a transaction of side, it may 
be reasonablo to siipposo that the seller does not 
intend to pass tho proiwrty to tho purchaser 
until tho pimshaHo-munoy has i)C(>n paid or seounnl, 
it is not an ahsuliito nilo of law that the nun- 
recoipt of tho conHidcraiion-muney in full entitles 
a vendor to mako void a salo whiith is otherwise 
completo. Mouiisr Siitaii v. Sum Koonwkr. 

1 Agra 85 

Hkbba SiNuit V, Kauho Nath Suhai. Biiurtii 
Sinoh v, llAono Nath Suiiai. . 8 Agra 80 

8. Intention of 

partied— Failure to pay eonttiJeraiionn effect of, 
after execution and delivery of deed, Tho intention 
of the parties from their acts should bo ascortainod ; 
ami when a deed is oxocutod and ilolivcrod to tho 
purchawr, a subsequent default by (he punhasor in 
tho duo payment of tho pundiaso-inoncy would hot, 
in the absence of fraud, inako void tho sale, or give 
any othor right to tho vendor than a right to suo 
for the money. Further, if it bo pruvixl that tho 
vendor intemlod to retain possossion iiiilH full pay- 
ment, tho Court may pass a docroo establishing tho 
purchaser's right subject to execution or imyinont 
of consideration. Mohun Sinoh u. Sum Koonwkr. 

1 Agra. Sf 

4. Flea of valusblo oonsidera- 

Uon— Allegation of nemn of vendor and sale of 
abdolute title, A pleading sotting up a dofonoo a 
purebaso of valuable consideration should aver tho 
seisin of the vendor and tho salo of his alwoliito 
title for good consideration. Kadhanath Das v, 
Eluot • 0 B. L. B. P. O, 680 

a 0. Kadhanath Doss v, Gisbornb A (k). 

16 W.B. P.0.24; 14 Moo. I. A. 1 

5. Failure of consideratioa-^ 

Bonus paid for talukh not in exidtence — Right to 
refund of bonus. When a bonus is paid for a patrii 
talukh not in existence, there is an entire failure of 
oonsideratbn, and tho person paying the bonus is 
entiUed to arefund of it Tho principle of caveat 
emptor does not apply to auoh a ease. Krjsto 
LaLei Moitro V. Nobbo Coomar Roy. 

5 W. & 282 

0. Proof of payment of oonsi. 

dmtion— Nos-paymeiri of eondideraiion-moneg 
— Bwden of proof. In a suit for poiMSskm of land 
to have been puNhssed under a ragisierod deed of 
alleged sale, the defendant-vendor admitted the 
execution a^ regutration of the deodf but denied 

18 N 
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7. CONSIDERATION-«oiilA 
receipt of oonaideration. The deed wm dated in 
January 1876, and the suit waa instituted in 1884. 
It waa found that the vendor had been in poaaea- 
aion during the whole of that period. The pJahitiff 
produced no evidence in proof of the payment of 
conaideration. that although, under ordinary 
eiroumatanoea, the party to a deed duly executed 
and rogiatered who allegea non-payment of conai- 
deration ia bound to prove hia allogation, the fact 
that the idaintiffand hia predeoeaaor had ailontly 
submitted to the withholding of poBacaiiion for 
upwards of eight yean, combined with the contin- 
uous posaeasion of the vendor, favoured the alle- 
gation of the latter that posaefwion had been with- 
held bcoauBo of the non-payment of consideration, 
and raised such a oounter-prosumption as to make 
it incumbent on the plaintiff to give evidence that 
eonsidoration had in fact paaaed. Htld^ therefore, 
that in the abaonco of anch evidonce, and of evidence 
to explain the fact of the plaintiff being out of 
pOBBeBBion, the suit failed. Achobanatl Kuau e. 
IfAnABiR Prasad I. Ii. B, 8 AIL 641 

7. Part payment of oonaldera- 

tion— JttpAf to mt for poaatMum. that non- 

payment of the oonaideration-moBoy can be pleaded 
by the aoller, and inquired into by the Court, the 
admiaaion of the aellor at the time of rogutration 
before the Registrar being no oonoluaive proof of 
payment of the oonsideratfon-moiiey, with reference 
to the practice which obtains of preparirm the aole- 
deed of registering it before paymentw under the 
ordiiury rme of law, a pumhaaer has a rifjht to sue 
for poBBOBaion when a portion of the conaidoration- 
money has boon paid, unleaa the contrary be diown 
to be the intention of the parties, and the Heller 
has a right to aue for the balance of price. Goor 
I^bsuad V. Nunda SiROH 1 Agra 160 


I^bshad V. Nunda Singh 


L Agra 160 


Bight torefhndofeameat- 

money— A^feemenf /or oak of shtp—Failure of 
ctmiidiraium. Plaintiff and defendanta entered 
into an agreement for the sale the defendants, 
who were thereby stated to bo the aboolute owners 
of a certain ship, to the plaintiff of the said ship. 
Tbe defendants agreed with the plaintiff that they 
would, immediately upon payment of the putehaae- 
money, execute to the plaintiff and another a proper 
bill of sale of the riiip. The defendanta were un- 
able to got a properly registered bill of sole of the 
ship made out owing to infirmity of their own title, 
but were willing, so far as they could, to convey. 
The jdaintiff had made part payment in reqieot of 
the price of the diip. NeU, that the consideration 
had fafled, and that the plaintiff was entitled to a 
refund of the money paid by him in part payment, 
and of Buma disbursed hy him under the agreement 
on account of the expenses of the diip. Jassim 
B iHSAVf «L Esau Abmid 8 LmL Jar. B. B. 18 

8. Valnnbln oonnldemtloii, 

qaestion of— Aaaipiifiieiif of tkon in adion. 
The question whether an aaaignment of any equity 
of redemption admitted by- the aarilgnor waa made 
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7. CONSIDERATION-^aonld. 

for a valuable consideration or not, is no material 
in determining the rights of the assignee against a 
p^y who holds adversely to the assignor. Kacru 
Bayaji e. Kachoba Vitroba . 10 Born. 461 

10. Bala of sir land with co- 

venant to ralinqniBh ez-proprietory rights 

— Non-perfomumee of illegal eontraet—Suii to 
recover eoiuideration-moneg. A deed of aalc which 
purports to convoy to vendees the ex-proprietary 
rights of the vondora in air lands is an illegal con- 
tract and void aa being in violation of as. 7 and 0 
of Act XII of 1881. nTicre, therefore, along with 
some xamindari land, certain sir landa dero sold, 
and the vendors purported by their sale-deed to 
relinquidi their ex-proprietary rights in the dr 
lands, but failed to put the vendees into poaaea- 
aion of either the xamindari of the air lands, it was 
held that the vendees could not recover from the 
vendors, as oompeUBation, the consideration-money 
which they bad paid in lespeot of the air landa. 
BniXHAM e. Hab Prasad . I. Ia B. 16 AIL 86 

11, If a xamindar 

sella his xamindari rights and includes in the sale 
the right to cultivatory poaaession of the air land, 
and agrees to relinquish his ex-proprietary r{^ti 
in zeapeot of the air land, the vendee, in the event 
of such poBwaaion not being delive^ or ex-pm- 
prietaiy rights not being relinquhhed, ia not ontnled 
to claim a refund of the sale price or any portion 
thereof. Bhikham Singh v. Har Pareadf L L. B, 
19 AH 66, approved. Mublidbab v, Pbm Raj. 

I.Ii.B.S8A1L:806 

IS, Deed of sole set nsldft fbr 

want of oonslderation— Gonfroef Aei {IX of 
1872), e, 2S. On the 18th November 1892 A exe- 
cuted to B n deed of sale of certain land. The 
deed was duly registered, and it recited, that the 
oonaideration-money, R90, had been duly paid* B 
gpt into poBsesaion of the land. A subsequently 
brought a suit to set aside the deed of sole, and to 
recover poBBCSsion, alleging that he had been in- 
duced to execute the de^ when inoapacitatod 
from illnesB, and that the consuleration-mon^ had 
not been paid. Both the lower Courts found that 
the conaideration-money had not been paid, ^e 
lower Appellate Court diamiasod the suit, holding 
that A*e remedy was to sue for the conaidemti^- 
money if it was unpaid, and that he had a lieil 
on the land for the amount, but that he could not 
set aside the deed. Held, that the deed dionld be 
set aside, and the plaintiff should recover poasea sioii 
Per Fulton, J.— The sale was void for want of 
consideration. S. 26 of tbe Oontiict Act mdied 
to the tranaaotion. Trimakao Baghavemra v. 
Municipal CommianoiMf of HMi,LL» R. 2 Bom* 
172, dlstinguiahed. Per Fabban, G.J.— The 
serve to show that there was no sale at aU, 6nd 
that the plaintiff was tricked Into executing w 
registeriDg the conveyance. Oonveyaiioes ofjaM> 
in the mmssfl pnfeoted by p osse s s ion or 
tion where the consldeiatfon expr e ssed m tee 



( 12844 ) 


( 12843 ) DIGEST OF GASES. 


TflinMB ABD PURCHASnU-cofiAi. 

7. CONSIDERATION-Hsoiicli. 

conveyance to have been paid has notin fact been 
paidv tihoold not» however, be put in the itamo 
catego^ aa coatrocta void for want of conaidora- 
tion. Tatiya v. Babaji I. L. B. 22 Bom. 178 

lA Want of consideration for 

deed of Bale — Evidence that a deed is not ifUended 
to have the ordinary opemtion. The plaintiffs aiied 
for certain land which they claimid in Bucccfwion 
to E, deceased. 'Jlie defendant who war in iiosaeR- 
flion had exeentod a salc-dcMb compriRing the pro- 

B srty now in qucRtioii in favour of the deceased. 

at it was pleaded by him and found by the Court 
of first appeal that the sale-deed was Umaini, and 
no consideration hod passed, and a decree was 
passed dismisRing the suit. Held, on second appeal, 
that the deciee i£ould be reversed. Per curiam . — 
SVhen a conveyance has beem duly executed and 
registered by a competent portion, it inquires strong 
and clear evidence to justify a Court in holding 
that the parties did not intend that any legal effect 
should bo given to it. It needs to bo proved that 
both parties had it in their minds that the doeil 
should be a more sham, and in onler to establish 
this proof, it needs to bo shown for what puriiose 
other than the ostensible one the deed was executed. 
Banga Ayyab V . Sbikivasa Ayyanoar. 

l.Ii.B,21Mad.6e 


8. VBAUD. 

1 . — EwldenoB of ftaud— /nach!- 

quaey of purchase-money. In considering a ease 
of allcg^ fraud in the purchase of an estate, it is 
material to inquire what relation the purchase- 
money paid boro to the value of the estate. Srbb- 
MWCHUNDSR DxY V. GoPAL CHimDKR (-HUCKKR- 

WJTTY . 7 W. B. P.G. 10 : 11 Moo. I. A. 28 

A Notice of facts 

implying had title — Maid fides— -Questions of bond 
fides. Notice of fact from which the infirmity of 
the vendor’s title might be inferred is evidence of 
mold fides, but is not itself maid fides, and the ques- 
tion of bond fide puTchaeo is one of fact. Sitha 
Dumal V . Rurgasaui Iyengar . 6 Mad 885 

A — Eflieet of tnxiidr-Ooods ob- 

tained by fraud^Eighi of vendor. Where goods 
have been obtained by means of a fraudulent pur- 
chase, the vendor has a li^t to disaffirm the 
contnet so as to re-vest the property in himself, 
and this even if the property had passed to the 
vendee with the consent of the vendor. Where a 
vendee pnxdhased cotton, witii the preconceived 
design of not paying for it, the sale did not pass 
the property : although the cotton may have b^n, 
^th the vendor’s consent^ allowed to be placed on 
w vendee’s boat^ still the vendee must be consi- 
dered as the agent of the vendor, and his possession 
M that of the vendor, and the cotton as still the 
Property of the vendor, as long as the prioe was 
>N>t psid. Dubbun T.A1A Pandxy V. INDITR Chun- 
»» ... 6W.B.81. 


VBXTDOB AND PDBOHA81IB-€0iifA 
A FRAUD-eoncU. 

4. ■■ — — ConfiYief Act 

ss, 17, W-^Contrart induced by fraud-^Righi to 
rescind. If a vendor has liccn guilty of fraud 
within tho meaning of s. 17 of the Indian Contract 
Act by actively ouncoaling a fart which it was 
material fur the pun'Kascr to know, and tho pur- 
chaser was iiifluccil thereby to piirchaso, the fact 
that the piinhascr by oxendw of onl inary diligence 
might have ascertained tho truth affonls no answer 
to A suit to recover tho piircbAsi^-inonoy. Such a 
cam does nut fall within tho exception to s. 10 of 
tho Contract Act. Morgan v . (iuvkiinmk.st of 
Haidharad I. L. B. 11 Mad. 410 

6, — Fraudulent mis- 

rctiresentatioH ‘Eale of imMonahlc property is- 
descrijifion of area sold—Suit for damages— Na- 
ture of iiroof ret/uired, A purchaser (»f certain 
immovo.ab1e pnqsTty suod liis vimdors to recover 
eompimBaticm or damngi^H on account of a deficiency 
in the actual area of land purchasci] by him as 
comjNiml with the an*A statod in his salo-dood. 
There was’ no covenant in tho snlo-doud to make 
compensation in case of misdcscTiplion. Hell, that 
tho plaintiff, in onler to succml, must make out a 
fraiidulont misrepresontation which ho acceptod as 
true, and which iniliiood him lo on tor into tho 
contract, and which causml him tlainago. Derry 
V. Peek, L. R. 14 Ap. Cos. 3X7. referred to. 
Abduli.aii Khan v . Abdul Rahman Brci. 

I.L.B.18 AIL 822 


9. INVAUJ) SALES. 

1. Praudttlont ooncealment— 

Knowledge of defect in title, or of incumbrance. 
Whore a vendor, knowing that he had no right qr 
title to pn>pcrty, (»r living cognisant of tho oxistenco 
of incumbrancos, or of latent defects iiintorially 
lowering it in value, sfdil it and nngloctod to dis- 
eloHo such defects to tho purchaser that 

there WAS a fraudulent concealment vitiating tho 
contract Pbarkb Mouun Soor v. Abdool Sobham 
Chowdiiry 7 W. B. 288 

A - — MlBrepreBentatlon— FigM 

to recover purchase-money. Wilful niiHreprcscnta- 
tion by a vendor regarding property sold, prac- 
tised in a matter within his knowkxlgo, and c!on- 
oerning which tho purchaw^r had no ofloquatn means 
of Imowloclgo, held to vitiate a sale ami to ontiUo 
the purchaser to recover tho purchase-money actu- 
ally paid by him. Mahomed Share Khan v . Bahoo 
BEora . 1 N. W. Part n, 20 : Ed. 1878, 84 

A Fobie represefUa- 

twn alleged against vendor by onrrhnher- Induce- 
mmt not proved— Shareholder hw/ing shares from a 
Director of the Compiny. 'J'o maintain a suit for 
damages upon a false representation alleged by 
purohasor against vendor, it must be established 
that the plaintiff was induced by tho misrepresenta- 
tion to enter into the contrsot Shares in a bank- 
ing company which shortly afterwarrls went into 

18 N 2 
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liquidation wore sold hy a Director to the plaintiff, 
a diaieholder. The latter now sued the vendor, 
alleging inducement to buy the ahares by the 
vendors false representations as to the state of the 
Bank’s affairs. Both the Courts below coneuned 
in finding that oral representations as to the latter 
alleged to have been made by the defendant to the 
platatiff were not proved. Those Courts, however, 
had concurred in finding that the defendant, 
though he was not responsible for false balance- 
riieets issued before 1890, was well aware of the 
falseness of the one issued for the half-year ending 
on the 80th June 1800. The Judicial Committee 
saw no reason for interfering with these concurrent 
findings. The plaintiff, in this appeal, relied on 
the issue of the false balanco-dicot of 1800, the 
issue of a false report by the Direotors, and a 
wrongful payment of dividend for the period above- 
mentioned, acts in which the defendant had taken 
part ; these acts, as a series, constituting false 
representations, the bank having in fact hSon in- 
solvent at the time. But it was not diown by the 
evidence that the plaintiff had been induced to 
buy the shares, which he had contracted to buy in 
two sets, ono in September, the other later on in 
1800, by any of the representations so made ; 
regard being had to the dates respectively and to 
his own knowledge. The dismisssl of the suit was 
therefore maintained. MAOAULivjra v. WhiSon. 

L L. B. SI AIL S09 
li.B,S6 L A.6 

4. j* Undue Influence— Fiduetbry 

rdaiwiuhip—Atiorneif and Onus pndwndi. 

A contract of sale or conveyance entered into by 
any one with a person who stands rdativoly to him 
in a position of oonfidonco or trust is liable to bo 
called in question by the vendor, and to bo sot 
aside at his instance, if it bo found that the other 
party made an unfair use of his advantages. UlIs 
rule of equity applies strongly in a case where any 
person acting as an attorney, or as a legal adviser, 
enters into contract with his client in respect of 
the subject of litigation or advice. Undue influ- 
ence is pmumod to have been exerted until the 
contrary is proved, and the purchaser is bound to 
show that all tho terms and conditions of the eon- 
traot are fair, adequate, and reasonaUe. Pushoko 
0. Muwu Halwani. 

1B.I..B. A. 0.05: lOW.RlSS 

5i Fiduciary rda- 

iUmihip^TruaUc and cestui que tnut. J and If 
were named executors of the will of H, who died in 
1844. M alone proved the will, but J did not re- 
nonnoe probate until nine years after the deatii of 
H and w oommencemont of litigation. The only 
not as an executor of H proved against J was Uiat, 
in a deed executed by him for &e oonv^yanbe of 
tho share of N in a certain estate in which J was 
also interested in another capacity, b e was described 
as executor of If, and the deed recited that probate 
had been granted to him. Hdd, that he wasl^ 
this reason, as well as on the ground of having an 


9. INVAUDSALBS-ronlA 
unfur advantage in respect of oertain property faa 
litigation, precluded from purchasing tbe interest 
of H'e sons under a decree. Dhonxndbo Chukdiu 
Moourjxx 0. Mutty Loix Mookbbjie. Snia- 

UAKCHUNDXR MOOKKRJES V. MUTTYLOIiL MOOUB- 

JEE . . - Cor. 6T 

6. Furehaae by agent or other 

person on fiduciary position— Fiduetaiy 
rdatiomhip^-Onus probandi — Consideration. An 
agent or person in a fiduciary position towards the 
owner of property puruhasdd by him is bound to 
prove that tho salo was made for good and sufficient 
consideration, and must not only prove that the 
agent had authority to sell, and that tho considera- 
tion alleged was in fact jMiid, but also that tiie- 
consideration paid was a fair price for the property. 
If the purchase bo made by a stranger, suoh a pur- 
(diaser need not show lliat the consideration paid 
by him is a consideration equal to the value of the 
property ; it will be sufficient for tho purchaser to* 
show that the sale was made by a person who had 
authority from the owner to sell ; and, unless the 
seller can establish a fraudulent connivance between 
the agent employed to sell and tho purchaser, tho 
sale will ha binding on tho seller on proof of authority, 
of the agent to sell. Rutta Bkbee v. Dumbxb 
Lai. . SN. W. 158 

7. Deed of sale executed by 

iw fl.n of weak intellect — Onmnd for setting 
aside sale by Court of equity. A Court of equity 
will not set aside the voluntary deed of a weak man 
who is not absolutely non compos^ unless the weak- 
ness as well as tho facts surrounding the transaction- 
and the nature of the transaction itself be such os 
to satisfy the Court that the person had not at the 
time a mind adequate to the business, and that he 
mi gh t have boon imposed upon, or unless tho Court 
is not satisfied of tho good faith of all the parties 
to the transaction. Rajenoeb Chundkb Newgee 
V. Bhoobue Kalbe Dxbka . W. B. 1804, 65 

8. Bale by old and illiterate 

woman without professional advice— JVatid 
^Undue influence-’-InadequaU consideration^ 
Terms on which deed will be set aside-’-Purehase^ 
money dectared a charye— Funeral expenses of 
Hindu widow dedared a charger— No attawance for 
repairs and improvements. C was the widow of 
one F, deceased, and from the death of B until her 
own death remained in occupation of a house and 
ohavd which had belonged to him. D was a sister 
of Cs, and, diortly after F*s death, D and her son 
B, the first and second defendants, went to live 
with G on the said property, and lived with 0 and 
were her only companions until (Ts death. While 
so living with G, D and B advanced to G at vaxicus 
times^ on joint account^ various sums of mon^f 
amounting to B3,fi00, for paxposes such as would 
have justified G in pledging the properlw of h^ 
late husband to saoure the repayment of the saM 

G became very ill, and D and .ft fsaring she mif^t 

be going to die, requested her to take some sim 
to seoure to them the npajrment of the sums thiQr 
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‘had advanood to her. C thoroupon offerod to give 
D and B an absolute deed of aale of the said house 
and dbawl in consideration of the said sum of 
B3,600 already advanood to her and of an addition- 
■al sum of RGQO then to be paid to her to defray her 
funeral expenses and the oosis of the sahl eoiiTey- 
c anoe. D and B oonsontod, and called in their solicitor 
to take (Tb instructions and draw up the deed in 
question, which he accordingly diil ; ami within 
throe days of the said agreement the dood was oxo- 
•‘cuted. At that time C was very ill, and twelve 
days after the execution of the deed C died. 0 
was an illiterate woman over sixty years of ago, 
and had in this matter no indepemlont professional 
or other advice. The additional sum of R500 
-agreed to bo paid to soo C was never so paid to her, 
but after her death D and her son expended moneys 
in and about her funeral ceremonies amounting, 
as they allege^, to upwards of R400. The pro- 
.porty in question so pledged to them for R4,000 
was worth at least R5,200. The plaintiff, one of 
the heirs of if, sued to set tho deed aside and for 
possession of the said property, /fold, that the deod 

- of sale must bo set aside as obtained under cirttum- 
stances which amounted to fraud. Meld, also, that 
the advances, amounting to R3,/K)0, made to by 
D and her son B, being modo for purposes for 
which C would have been justified in pledging tho 
said property, tho deed of sale should bo set aside 
^nly on the terms that the property in question 
should stand charged with tho repayment of tho 
sums so advanced. Hdd, also, that the property 
must stand charged with the repayment to D and 
B of such a sum as, having regard to her position 
-and station in life, fdiould bo found to bo a reason- 
able sum for tho fonond expenses of C. After (7*4 

‘•death, D and B remained in possession of the said 
property under the deed of sale, and expended 
considerable sums of money in and about repairs 
and improvements to the samo ; and they now 
claimed that, if the sale was to bo set aside, tho 
sums so expended riiould bo repaid to them. Held, 
that no allowance could be made to D and B for 

■ sums so expended by them such sums having been 

■ expended at a time when D ami B must be taken 
to have known that they were fraudulently in pos- 
session of the property in question. SADAsmy 
-BUASKAB JoSHI V. DhAXUBAI. 

I.Ii.B.69oiiL460 

9. Inadequaoy of oonddera- 

tion— Aefual or eonetruetive fraud-~OancdmiU 
of sob— Foies by expedaiU hein of reversionary 

- f nleresls. In the case of a sale by a person, young 
indeed and in distressed oiroumstancea, but not 
without advice or means of information, of an 
estate actually vested in him, but not to bo ob- 
tained without litigation, the party seeking to set 
.aside the sale must establish tho miud, actual or 
oonsiruotive, which entitles him to relief. It is 
not sniBeient for him to show that he did not 
'leoeive tiie full value of the estate to which the 
■xesnlt of the litigation might ultimately show him 
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to bo entitled. Tho difference between that value 
and the purchaso-monoy, if not too disproportion- 
ate, may bo legitimately taken to represent the 
difference between certainty and immediate enjoy- 
ment on the one hand, and risk, worry, expense, 
and delay on the other. The exceptional equit- 
able principles which, in a sale by an expectant 
heir of a reversionary inten^st, throw upon t^ 
purchaser tho onus of showing that he gave a fair 
price, and which, on failure of such ]iro(»f, entitles 
tho expectant heir to have the sale set aside, have 
no application in tho above case, or in that of 
every ignorant and improvident person. Azimudin 
Khan v, Zia-ul-nissa . I. L. B. 0 Bom. 809 

10. OmlBBlon to reglBter— Freud 

■^Beffistraiion Act {XVI of mi) s. U. Where 
the salo-dcod was executed, and consideration jNiid, 
but the dood was not registered within four inoiiihs 
owing to the seller's fraud ; — Meld, that such fraud- 
ulent vendor could not bcnctit himself by plead- 
ing the provision of law (s. 18, Act XVI of 1864) 
as bar to tho purchaser's claim. Pdroas Rai v. 
JuGGUN Singh 2 Agra, Ft II, 20 

Alienation to defeat exe- 
cution of decree— of creditor without 
epccifie lien against purchaser — Fraud. On the 3nl 
Octobttr 1805 the plaintiff filed a suit against 
D to recover certain lands and money. While tho 
suit was landing— VIZ., on the 13th October 1860, 
— D mortgaged part of his iinniovoublo property to 
defendant H, and on 2lHt August 1871 execiilod 
a deed of salo to defendant R of all tho iminovcablo 
property of which ho (D) was then posHOHsed, for 
tho prico of R4,0U0. On 30th April 1872 tho 
plaintiff obtoinorl a decrco against D, and in exe- 
cution thereof attached eertairi iiiimovoablo pro- 
{terly other than the land immtiomNl in tho doerqp. 
Tho defendant R applied under s. 216 of tho GiWl 
Procedure Godo (Act Vllf of 1859), and on the 21at 
August 1873 jirocurod the ri*moval of tho attoph- 
ment, whereu|)on the plaintiff brought tho presout 
suit to Hot asido the oHer of 21st August 1873 and 
to obtain a declaration that tho attached |iroporty 
belonged to D and was liable in execution. Hda, 
that, inasmuch as neither tho dccnai of tho 30th 
April 1872, nor tho plaint on which it was founded, 
established or sought to establish any claim against 
a specific lien ui)un the initnovoable projierty, the 
subject of tho presont suit, it was perfectly com- 
petent for />, at any time ]ireviouHly to an 
attachment of tho property to alienate it, and the 
question for decision as to that pnimirtv was 
whether D had alienated it or not. if the deed of 
sale by which D conveyed tho pre]x*rty on tho 2lBt 
August 1871 were mcntly colourable, and the 
change of ownership ostensible only and not real,-* 
f.e., if it was the intention of tho portios that the 
alionoo shotilil bo merely a trustee for D to shield 
the property from execution, and that D should 
continue to be tho bonoficial owner of it, — ^there 
would not be any alienation, and tho deed of sale 
would be void as against an attaching creditor pf 
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n If» on the other hand, the lale were a real 
transaction, — t.e,, if it waa the intention of the 
parties that the full ownership should pas« from the 
vendor to the vendee, — then the sale would bo valid, 
even though it might have been in the contempla- 
tion of the partieB that future attempts to atUoh 
the property by a creditor of the vendor (not 
having any specific lien on the property) should be 
defeated by tho sale. Until attachment the credi- 
tor has no right to interfere with the power of his 
debtor to deal with his property. RjLiAN Harji 
V. Ardeshib HoBMUsjf • L Ih B. 4 Bom. 70 

Sabbabak Mahipat V. Dawud vatj^d Jawa- 

BHAi . I. Ii. B. 4 Bom. 76 note 

BaLTANTRAV V. JlVANJl HORMASJI. 

L L. B. 4 Bom. 77 

16, ' Bale to two euooeeelTe pnr- 

ohaMre — Non-paymeni o/ purehaw-numey^Bight 
of first and Mvond purchasers. 'Jlie proprietor of 
oerbiin immoveablo property convey^ it first to 
one person and then to another. Ilio first pur- 
chaser sued tho vendor and tho second purclutser 
for tho possession of the propi^rty, alleging that he 
had been put in possession of it, but had been 
ousted by tho second purcliaser. Held, that the 
first sale was not void by reason of tho non-pay- 
ment of the purchase-money, and that tho second 
sale being invalid as having been made by a person 
who had no rights and interests remaining in the 
property, tho second purchaser eras not a ropresen- 
tativo of the vendor and entitled to receive the 
purchaao-moncy found to be still duo to him from 
the first purchaser, and to retain possession of the 
imperty until the receipt of that purchase-money, i 
Ram Lakham Rai v. Babdab Rai. 

LIuB.8AlL711 ! 

la Bale of proparty not belong- 

ing to vendor — ^om sustained by purchaser on 
being dispossessed. Where a party sells property to 
other^ and it afterwards appeon that he had not 
tho right to do so, and the purohason are in con- 
sequohoo dispossessed, the lom ought to fall on the 
vendor, and not on the vendees who irat faitli in 
his act of soiling, Amaboolah v. Mahomed Nasir 

8aW.B.44B 

14. * Beed of sale net aalde as 

baing fraudulent and void— of pur- 
chaser to compensation for improvements, A p^y 
in possession under a deed of sale conveying real 
estate, the property of a defendant in a pending 
snit, hM not entitled to any allowance for sums 
expended 1^ him for Impovement u|)on tho estate, 
when the dm was found to bo fraudulent and void 
as against tho creditors of tho vendor, and to have 
been executed to defeat a sequestration. Mvsadee 
Mahomed Gaivm Sbibaxbb ▼. Ally Mahomed j 
Sboostbt ... 6 Moa L A. S7 > 

m. ■ ■■ ■ FnrohaMr with nf 

prior oontraot to nil— fneste Act (ii of 1882)^ I 
s. Ql-^pecific Bdief Ad (i of 1877), a. 27. In I 
a suit lor und it appeared that the plaintiff had ^ 


obtained a registered sale-deed, comprising the pro- 
perty in question, from defendants Nos. 1 and 8 
who had already (to the plaintiff’s knowledge) eon- 
tiactod to sell it to another, and that the plaintiff 
had paid no conBidi*ration for the sale-deed, which 
in fact represented a collusive transaction enterod 
into to defeat the prior contract Held, that the 
plaintiff was not ontithnl to recover. Namasivatam 

PlLLAT V, MeLLAYAFFA PlLLAI. 

I.L.B. 18 Mad. 48' 

16. - - Bzooution of sale-deed 

without eonaideratlon— iStf&sesueni transfer for 
vtdut-^Transfer of Property Act (/F of 1882),. 
s. 64. In a suit for land it appeared that in 1887 
A had executed in favour of i9 a registered con- 
veyance of the land in iiuestion, which purported 
to bo a sale-deed, but that no consuleration was in 
fact paid ; and that A, who had retainc?d possession, 
sold and delivered the land to C and D, and that 
they then discharged a mortgage which was to- 
have been paid off by B. In tiie interval between 
the two transactions abovo referred to, tho plaintiff 
had purchased tho land from B, and ho now alleged 
that tho persons in possession had executed a rent 
agreement, in fact found to be a forgerv, under the 
terms of which he claimed to eject thorn. Held,. 
that the plaintiff’s claim, founded on tho transac- 
tion of 1887, did not prevail against C and D. 
SaBOCT AYYAB V. CUMARASAMl MUDALIAR. 

LL.B.18Mad.61 

17, Colourable sale— of pro- 

perty to defraud ereditors^ludicia of fraud, VVhore ■ 
in b suit to establish plaintiff’s right to property 
purcliased by him it was found that his vendor, 
who hod many debts to pay, had sold to the plaint- 
iff all his property, rcservinff nothing' to himself ; 
that the plaintiff bought l£o property without 
seeing it or valuing it ; that tho consideration for 
tho sale consisted of time-barred debts or debts 
which were not payable at the time; that the 
property sold remained in the iKswesBion of the 
vendor, who paid its assessment ; and that the con- 
sideration was crossly inadequate:— i/eM, that there 
was no bond fiat or valid sale, but a mere colour- 
able transaction without consideration not intended 
to transfer of the property to tho plaintiff. Naba 
Mabbaram Shbt Ik Rautkal Tabaorand Shiv- 

.^8 L li. B. 68 Bom. 666< 

16. notice of prior agreement 

to sell to another— Agrsamsiif to m 0 fo 
sequent sale of same land to B under registered eoa- 
veyanee-^NoUee of prior agreemeni-^Priority-^rueta^ 
Act (II of 1882), s. Ol-^peeifie Bdief Ad (1 of 
1877), s. 27, On26th June, 1805. the tot delBiid 
ant entered into a agreement to sell certain land 
to the plaintiff, and, nx months later (lOth Decem- 
ber, 1895), he sold the same land to the second: 
defendant and conveyed it to him by a regliteceA 
deod. In 1806 tile ^tiffined the flnt defendant 
for Bjpooifio peiformiuice of hia ■greementb and on 
the &h Mifcb, 1807, obtained a decree^ in 
tibn of which a oonveyanre of the land was eimtei 
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to him by the Court under e. 261 of the Civil Pro- 
oeduie Code (Act XIV of 1882). The plaintiff then 
attempted to take poMciuuon. but wan resisted by 
the second defendant He thereupon filed this 
suit. It was found that the second defendant 
bought in December, 1895, with notice of the 
earlier agicoment with the plaintiff of June, 1896. 
Nehf, that the plaintiff was entitled to poHsession. 
The second defendant having bought with notice 
of the plaintiff's contract, ho held the property for 
the benefit of the plaintiff, to the extent necessary 
to give effect tu that contract. UtU^ also, that the 
form of the decree should be as follows There 
should bo a declaration that the second defendant 
holda the property for the benefit of the plaintiff 
to the extent necessary to give effect to the con- 
tract of tho 26th June, 1896 ; there should be a 
decree that tho second defendant do exccuto to 
tho plaintiff a proiier conveyance of the thikam ; 
and a decree for possesHion. Gavvcr valad 
Ibrahim Faxi e. Buikaji Covikd (1901). 

I. L. B. S6 Bom. 160 

18. PuroluiBer with knowledge 

of liability to partition— FarcLiM by a co-shartr 
of part of joint property from hia co-parcener — 
Subsequent partition of whole property — Pari 

of property sold allotted to third person — Suit by 
pumuiser — Covenant for title — Damages. The 

• plaintiff and the defendant (with other persons) 
were co-sbart’rs in ctTtoin land. In 1890 the 
plaintiff purchased a part of this land from tho 
defendant by a rcgistcrcfl sale-flced, and took pos- 
session. In tho following year, in a ^rtitioii suit 
brought by tho defendant against his co-sharois 
(of whom the plaintiff was one), a part of the land 
bought by the plaintiff was allott(Mi to a third co- 
sharer, and another ]iart was allotted to the plaint- 
iff himself, and in March, 1896, in execution of 
the partition decree, the plaintii! was dc|irivod of 
the part allotted to the thinl co-sharer. In 1899 
the plaintiff filed this suit, praying that the defend- 
ant might be ordered to mm over to him other 
iand in place of that of which ho (tho plaintiff) 
had been deprived, and also claiming damages. 
The first Cbnrt dismissed the suit On appeal, 
the District Judge roveraod that decree and award* 
ed the plaintiff the defendant's share of tho land, 
together with B62 as damages. lleJd, that the 
plaintiff was not entitled to damagea 'lliere was no 
title, express or implied, given by the dofondant 
The interest of the defencuint in the land was well 
known to the plaintiff when he bought The 
liability to partition as regards tho land could not 
be removed the seller (defendant), as was well 
known to tho buyer (plaintiff). Rhivrax Coynm 
Disai V. Bal Daji Dibai (1902). 

I.Zi.B.2eBoiiL618 

80. Attotion aalo nndor 

powir of Ml# In .6 mortgago— Condfftbn 
^ sals daproMary of mortgagors tiOo—Sidieitor 
of mortgages arting for purchaser in preparation of 
deed of conoeyanei^onatructive notiu^oadurtoj 
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mortgagees at * sale inducing bidders to leaver 
Knowledge of purchaser of such eirtumslanees’^ 
Notice — Proviso in mortgage to protect purchaser-^ 
Transfer of Property Act (/ V of MiV2), s. 69, At an 
auction sale under a power of sale in a mortgage on 
conditions ono of which both the lower Cmirts found 
to bo a deprcciaUiry condition wholly unwarranted 
by tho state of tho mortgagor's title, the inortgagod 
proi)prty was knocked down to the np|M*llant who 
tho same day signed a written eonirnet to piirchaiie. 
In a suit by tho purchaser Against the mortgagor 
for possession of tho projxTty to which suit the 
mortgagees were mailo parties : Jirltf, that tho pur- 
chaser was not affeotcil with constructive notice of 
tho truo state of the title by reason of the fact that 
some days after the contract of sale was completed, 
ho instructed the murtgugm.*s' solicitor to aei for 
him in the preparation of tho iIcimI of convoyanct', 
and that tho solicitor knew that the ooiidition of 
salo was unjustifiable, llio knowledge of the soli- 
citor as to the title was nut acfiuinni in tho matter 
for which he was tho purchaser's agent and could 
not bo used to upset a transaction of a dato bofom 
that agency conimciif^cMl. Tint sale was thon^foro 
not invalid on that groiinil. Tho iiiortgagti w’hioh 
was in the English form eontainiMl a proviso that 
upon tho oxerciso of tho |)uwer of salo *' tho pur- 
chaser, ahall not be bound tu scit or inqu ro whether 
any d(*fault boa been motle, or otherwise as to the 
noi'easity or oxpoditmey of such sale, or that tho 
salo is othorwiso im|nopcr or irregular, and notwith- 
standing any such irregularity, such salo shall, an 
far as regaida tho safety and protect ion of tho pur- 
chaser, Is) deemed to bo w'ithiii the Af(»rcsaui power, 
and valid and offoctiml acc(»nlingly, and the 
remedy of tho mortgagor shall be in damages only." 
It was found by tho first Court on tho facts that 
at the Bale tho mortgagee dofondaiits by thiunselvea 
or their agents so csoiidiicteii themselves wkh 
reference to tho sale that biddeiw were induced to 
leave, anil that tho purchasur was present and 
hail notice of those cinmmstaiiees. Held, that the 
purchaser was affiKiteil with notice of the impro- 
priety of tho sale, and br)ught at his own risk, 
notwithstanding the proviso in tho mortgage and 
thf* iirovisioDB of s. 00 of tho Transfer of Property 
Act (IV of 1882), and that these cireuinstanoes 
invalidated the sale. Ciiabilda.s Lallubiiai v. 
Dayal Mowji (1907). I. L. B. 81 Bom. 506 
L. B. 84 1. A. 176 

10. LIEN. 

1. Creation of lien— Tiifc— 

Notice of charge — English law as to right of bond 
/^e purchaser for value without notice. By coniraet 
and deposit of title-deeds B chaigfMl certain land 
to favour of ^ as a security in respect of the non- 
delivery of tho titlc-doods of an estate bought by 
A from him. After the creation of this charge, tho 
land was transferred by B to C, The Suddor CSourl 
having decided that the contract was not opera- 
tive aa an hypothecation or pledge, even Mween 
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tho partioB to it, and that A had no light of niit 
against C, to whom the land had been tnuCened: 
— by the Frivy Council, revening that deoi- 
don, that the agmment created a lion on the land 
and that no poeitivo law was shown to forbid 
giving effect to such agreement T%e owner of 
property subject to a lien or charge can in general 
convey to another no tide higher or more free than 
his own ; it lies always on a succeeding owner to 
make out a case to defend such prior charge. The 
law in India does not enable a purohaser of land 
to look onlv to the appsient tMlo in the Gollcctor’s 
books, or tne prosumra title of the owner in posses- 
sion ; and it is beyond the province of a Court of 
justice to give effect to the title of such a xniichascr 
to the extent of defeating a prior lien or charge. 
Conceding that a purchaser for value bond /Sds, and 
without notice of the charge, would have an equity 
superior to it's right that apurcham in 

good faith b^ C had not l^n provw. If the 
English doctrine on this subject be adopted, as the 
rule prescribed justice, equity, and go^ con- 
science, its qualifications and restrictions should not 
bo rejected. Vabdih Sith Sam v. Luckfatht 
Rotjib Lallau. 

Marsh. 461 : 9 Hoa I. A. 808 

8. Furohaaer, Bight of-/Vnd«es 

cf land, 8aU o/— M-lf. P. Beni Act, {XVIII of 
1873) a. 66^/Iypotkecatioik The purchaser of tho 
unstored produce of land in tho occupation of a 
cultivator, with notice of tho lien created on such 
produce by a 66 of Act XVIII of 1873, takes such 
produce subject to such lien. S. A No. 1303 Of 
1870 decided on tho 4th February 1871, and Aehvl 
V. Ounga Perthad, 2 Agra 73, followed. Kinlogk 
C oLUOTOB Of Etawah. Kinlock V. Court ot 
Wabdb . I.L.B*8Aa488 

8i — — Lien by dcponi 

of UfU'dudB-^vbHqumi pwehaae by another. 
In 1806 O gave 21 a lien on his property by a 
deposit of title-deeda In 1867 B purchased the 
same property bond fide and without notice of P’s 
lien. Had, that B took the property free of the 
lien. Buvsxb Dhub «. Hbrra Lall. 

1 N. W. Ft. VI, 74: Bd. 1878^ 166 

4i - Prwrilp— /a- 

chosla agremaU to purchase^lkposit of earnest- 
money. The claimant entered into an agreement 
for the purchase of certain property, and on the 
execution of the agreement deputed B16,000 as 
earnest-money of tiie contract and in part pay- 
ment of the purchase-money. The claimant was 
not satisfied at that time with the title-deeds sup- 
plied by the vendor, but afterwards entered into 
fnsah negotiations for the purchase upon different 
terms. The vendor died, and the present claim 
was filed in a sgit to administer his estate. 
that the daimant was entitled to be pdd in full 
the 1116^000 in priority to all other ereditqrs, and 
that his lien was not lost by the failure dther of 
, the original contract or the subsequent negotia- 
tiOnS. KiNHT V. ADimnSTBATDR-GBMaBAL Of 
Bbvgal • 8B.XaB.O.a76 


VBNDOB AND FXTBOHABBB-eoiifd. 
la UEN-HsmeU: 

8- lAon, eonesalmsaf 

o/— Estoppel In execution of a money-decree, the 
decree-holder caused the rights title, and interest 
of the judgment-debtor in a certoin property which 
had bMn mortga^ to him by a registerra bond 
to be sold, but without notice of the existence of 
such lien. He afterwards obtained a decree upon 
the bond, and sold it to the defendants^ who cauM 
tile same property to be attached. The purchaser 
intervened under a 246, but without success, la 
a suit by the purchaser to establish his absolute 
right i-^Hdd, that as the defendants* veudenr has 
suppressed the fact of the charge, and thereby 
induced the plaintiff to purchase as the absolute 
property of tiie judgment-debtor, they were now 
precluded from setting up his lien. Duixab 
SiBKAB V . Krishna Kumab Bakshi. 

8B.l4.aA.0.407: 18W.B.808 

6. Bight to enforoe Uen-^ols 

subjecl to decree dedaring lien on property. If 
a decree declares a lien over A*s pro p er ty for a 
certain sum in tovour of B, and subsequently A 
seUs part of this property to B and part to 0, B 
cannot sue to enforce his lien against Cs purcluMe 
without bringing his own into contribution. Bam 
liOGHUN SlUCAB V , RaM NaBAIN. 

1 0. L. B. 906 

7 . Idea on land oroated hy 

agreement — Sale to stranger withoui nOtiu — Par- 
chaser, right of, D mortgaged certain land to E to 
secure repayment of a Iran, and covenanted that 
in a certain event 8 might realize the money from 
tho house of D, D sold this house to C, who pur- 
chased without notice of tho covenant. Held, that 
C oould not resist tho claim of 8 to have the house 
sold under the covenant Coouko v. Saravaka. 

I.L.B.19Mad, 69 


II. NOTICE. 

1. — Necessitj of notice of title— 

EmitMe doctrine of secret ownership. It is a 
ruJo of universal equity, and not one peculiar to 
English Courts, that, in order to enable the real 
owner of property to recover from a purohaser for 
value from a person allowed by the real owner to 
hold himself out as the owner, he must prove 
either direct or constructive notice of tho real titles 
or that there existed oircumstanoos which ought 
to have put the purohaser on an inquiry which, if 
prosecut^ would have led to a discovery ^ the 
real title. Ramooomab Koobdoo v. MoQubeh. 

UB. la B. 46:18 W.B. 166 
Zi.B.1. A. 811 P.V 0 I. 4 O 

9. Fnrdhaior without notloo 

Secret cmership^Frand, A vendee who pur- 
chases for valuable oonsidetation. and without 
notice of benami. from the ostensible owner of the 
property held by him under an appaientlly good 
title wiU be protected from subsequent acts of the 
owner or his neir both of whom were parties to the 
fraud; and his purchase will hold good againat 
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•any'nibfloqiient aalo made by thorn. Rxnkis e. 
QuNOAirAiunr Ghowdhby • 3 W. R. 10 

8 L Kwitabk rdief 

ci 0 OtfMf forfeiture. RemarkB on we doctrine of 
■equity aa to the applicahility of tho dofonoe of piir- 
c'haae for valuablo conaideration without notice. 
The defence doea not apply where tho Court of 
Chanooiy ia exerdBing a juriadiction conciiiTf*nt 
with that of the Courla of uio law. Whcro A aold 
'land to reacrving a right to re-purchaae by pay- 
ment of a certain aum at a apecified time, and 
before audi time, had arrivod B n^-aold to C for 
valuable conaideration without notice, and A failed 
to make the payment and forfeited hia right to 
Te-purohaao : — Udd^ that ho had no titlo nnloMa 
relieved againat the forfoitnre, and that such relief 
could not be given aa againat C. SAMAKXAUimAN 
V. PiRDMAL Cuxrn . B Mad. 14 

4. Aasignmeni of 

■equitMe estate — Notice to holder of legal estate — 
aindu law. In onlcr to completo aHRigninont of an 
equitable oatato in immovoablc property, it ia not 
neceaaaiy by Engliah law that nolico of the naaign- 
ment ^ould be given to the owner of the legal 
oatato. Nor ia there any rule of Hindu law which 
requires notice to bo given to the fieraon in poamta- 
aion whose position may he considered annalogoua 
to the holder of tho legal catate in Engliah law. 
Govimdbat V. Rayji • I. L. R. IS Bom. 88 

6, — — - — Purchase from 

joint Hindn famdg — Presumption. SemUe: That 
considering the state of Hindu families, a pur- 
chaser would \)ti affected with notice by much 
slighter evidence than a punhascr in other conn- 
triea. Kovn^THpuTioiFiniAyn. Masoxi Korah 
Nayar V. PuTiiEXFURAyn. Maxoxt Cranda 
Nayar ... 8 Mad. 884 

6. J5ofi4 fide pur- 

■ehaser — Fraud tn vendors. A (ond fide puiehaaer 
should not be deprived of tho benefit of an honest 
pnrohaae, even though, the sale to hia vendors 
was fraudulent if ho had no notice of tho frau(L 
'Gotjim AnRA V. Digumbur Sikoh. 

W. R. 1804, 886 

7. Sale of whole 

interest-Subseguenl purchase withoui notice by 
another. The plaintiff pvaohasod from t^ first 
-defendant who purchased from tho person emitted 
to be tho owner in 1850. Hie resiating defendants 
claimed under a aubsequont sale by the same person. 
HeUn reversing tho decree of the lower Court, that 

the first d^enwit t^e owner of tho land had noth- 
ing more to convey, the roaiating defendants took 
nothlDg, and the plaintiff was entitled to recover. 
VlRABHADRA PiLLAI V. HaRI RaMA FnJJlT. 

8 Miid .88 

8u (confra) Ckidambara Navinab v. AmrAPPA 
Nayakxav 1 Mad. 08 

8. . — Bond fide jmr- 

etoer— OstMctba to make proper inquiries into 
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title. In order that a purchaser of immoveable 
property from a Hindu in tho Island of Bombay 
mav 1^ entitled, aa against the beneficial owner of 
anch property, to set up tho clefonco of being a 
bond fide purchaser without notices ho must show 
that no has made all prutaff inquiries into tho title 
and as to the state of tho family of hia vendor’s 
and of his vendor’s prudeoesHora in titlo for a period 
of twelve years at least before t he date of hia pur- 
chase. Savaklal Karsandas r. Ora Nibmuddik 

8 Bom. O. O. 77 

9. Noiiee. of pos- 

session of renl—Noliee of tinancif—Purehaser how 
far affected trilh notice of lensor'u title. Notice of 
poBBCHsion of tho ri'iits of jirujKTty ia notii'c of the 
tenancy, but doi 4 not of itsedf niTect a purchaser 
with notice of the Icsaur'a title. Bamhat v. 
Chreenshidds, 9 Moo. P. C. IS, n^femd to. (Iuma- 
MOKi Nath v. Bussunt Kumahi Dasi 

I. L.R 10 Calc. 414 

10. Furohaaor, obligation of— 

Joint Hindu family, Purcltase from. When a 
person has notice that another has or elaiina an 
interest in propCTty for whic^h he ia dealing, ho is 
bound to inquire what that intereat ia ; and if he 
purchases without doing so, he will Ut Imiind, 
although the notice w'aa inneciirate as to the iiarti- 
culars or extent of such inten^st when* the notico is 
given by the pcraoii himsidC who elaiuia an in Unrest 
in tho propiTty, and it ia aftiTworda prov(*tl that 
ho had such an intcn.*HL. Qiimre.: Whether any 
amount of inquiry can discharge tho purchaser 
from liability T A purt'hnaer, therofon% from one 
member of a joint Hindu family is atTe(.'t4Ml with 
notico of tho olaiina of the other tiuunbrra. On 
tho facta: — Held (reversing the decision of the 
Court below), that no siifficiont infpiiry had been 
muilo in thia ease. Oooixu Cjiundbr Mookkrjxb 
V. Dooroapbrsad Baboo . 

14 B. L. R. 887 : 28 W. R 848 

IL . - -- Incumbrance— Ftvnid—A’qxfi- 

able mortgage — Purchaser for mluable considera- 
tion without notice. The nsason for the rule of 
equity tliat a purchasitr of property, though for 
valuablo consideration, yet with noti(!o of a prior 
incumbrancer, purchasca subject to aiich incunw 
hranoe, ia that anch purchaser ia acting mold fide 
in taking away the right of tho prior inciimbranocr 
by glutting the legal estate, while knowing that a 
prior purebaaer has tho right to it. But a pur- 
chaser for ARliiable consideration without notice 
of tho prior right of a thinl person, is not guilty 
of or party to a fraud upon the? rights of a priw 
purchaser. Hio Courta of equity then^foro will 
not interfero with hia right to the poascHHion, onjoy- 
mont, and disposal of the profNTty; ami though 
subsequently to his purchase he may become aware 
of the prior iiicumliranco, yet ho has tho right to 
convoy to a subsifqucnt piiFchaaor, who, at the 
time of such subseauent conveyance, has notice of 
the prior right of tfio third person ; and such mb- 
eeqnont purchaser will take the firoiierty free from 
the inenmbranoe^ for neither is he guilty of any 
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fnud in accepting what his vendor had a right to 
convoy, nor would the bond fde purchaser without 
notice be able otherwise freely and completely to 
dispose of tho property whitii ho innocently ac- 
quired. On the same prindplos, any subsequrat 
purchaser, however remote, though having notice 
must be protootod. Where, therefore, the second 
defendant, having notice of the plaintiffs equitable 
mortgage, purohi^ from one who, also with such 
notice, h^ pnrehasod from a bond fidfs purchaser 
for value without notice : — Hddt that tho second . 
defendant hold the property free from tho equit- 
able mortgage. Carter v. CarUff 3 K, A 617 ^ 

diatinffiiiahncl- DaY-SL JlVBSJ V. JaIRAJ RaTANSI 

!• Ij. Bi 1 Bon* B78 

18 , Bond fide imiwr- 

feru for vahe of mortgaged froTpertg-^lgnoranu 
of existing incumbrance. Held, that a statement in 
answer to interrogatories; which was made tho 
purchaser of mortfpigod proi)erty, to tho effect that 
at the time of the purchase ho was aware of the 
mortgage and believed that it had been satisfied, 
was no proof of the purchase having been made 
after notice of a prior mortgage, inasmuch as it was 
inconsistent with the knowledge of an existing 
incumbranoo. SiiBO Dayal Mal v. Haw Ram 
!• Iii Bi 7 All* S80 

18 , - Furchaser for 

— Notice of prior mortgage, Tho plaintiff in 
1867 obtained a decree against one Ramxan Mohidin 
for payment of a debt by him personally, or in do- 
fault entitling tho plaintiff to recover tho amount 
from the sale of certain immoveable property 
situated in Gujarat on which the debt had been 
spcured under a sankhat On tho at^hnient of 
the immoveable property in execution of that 
decree, tho defendant objected under s. 240 of the 
CiWl Procedure Code, and alleged that he had 
purchased the jiropcrty in 1866. The attachment 
having accordingly boon raised, the plaintiff sued 
for a doclarstion of bis right to sell tho niortgsg^ 
property. Both the lower Courts threw out tho 
plaintiff’s claim. On special appeal the decrees 
of the lower Courts were reversed, and the cw 
remanded for tho trial of the issuo whether we 
defendant was a bond fide purchaser for valuable 
coni^eration, without notice of the plaintiffs 
or lien on the property in diipute at or 
tho tlmo o( hli pnichaie. Geidiiab Bah- 

OBODDiS n HAiiAllCHAKD RkVACII^ . « 

O BOIDi Bn O, f O 

14, - iVfbri^y— ifs- 

gietration--Poseesswn-8nbsegueni purchaser wiih 
notice Otaining possession and paging off mortgage 
^Righi to recover earn applied in paging off mort- 
gage. The plaintiff sued to recover land purohssed 
by him in 1886 from the first defendant, and which 
was in possession of defendants 2, 3, and 4 The 
oonveyanoe to the plaintiff was duly registered. 
The third defeii^t claimed part of the land nnder 
a previous sale to him in 1885 by the first defend- 
ant. oonvesranoo to him being also duly 
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registered. The fourth defendant claimed tho rest 
of the land under a sale to him by tho first dofend* 
ant subsequent to the sale to tho plaintiff, of 
which ho had no notice. He relied upon tho fact 
of his having got possession, and he alleged that 
tho purchase-money which he had paid for the land 
had been applied by ths first defendant in paying 
off a mortgagee who at the date of hia puicnase 
was in possession. Ho claimed, at all events, tho 
repayment of this sum. £feU, (i) that the nlaintifl 
was not entitlocl to tho lands in tho hand of the 
third defendant, the latter being a prior purchaser' 
with a deed of conveyance duly registered, (ii) That 
the plaintiff was entitled to tro land in the posses- 
sion of tho fourth defendant, who must bo taken 
to have purchased with notice of the plaintiff’s 
prior purchase, inasmuch as the deed of oonvey- 
anoo to the latter was rogistcrixL (iii) That, if the 
fourth defendant’s purchase-money was applied 
to pay off a mortgage which plaintiff would other- 
wise have had to pay, the plaintiff could not equit- 
ably recover tho und witnoiit paying tho fourth 
defendant so much of tho purchMo-monoy as was- 
BO applied. Narayan Laxsuman v. Baftt val^ 
Haibatrav • L Ii. B. 17 Bom. 741 

IB. Transfer of property sub- 

ject to trust — Pnrchasf f for value — Constm^ivo 
notice — Tenant tn poseesaion as object of eharitahU 
imet, li the purchaser of an estate for value takM 
wi^ notice, actual or constructive, of a trust, he is 
bound by such trust to the same interest and in the 
same manner as tho person from whom ho wr*- 
chased. A person purchasing an estoto wbcM then 
is a tenant in poBscssion is bound to inquire into the 
title of such tenant, and if ho neglects to do ro he 
takes subject to such rights as the tenant may have- 
Tho equities are tho same where there is a persoa 
in TOBsession as the object of a charitable trust 
and under tho trust Manoiarji Sorabji 
V . Koroseoo . 0 Bom. O. O. B0* 

10, Sale bg land’- 

lord subject to rights of tenants — ^Notice to pur- 
chaser of rights—Suit bg tenants to enforce righU' 
against purchaser— Limitation, In 1800 the East 
India Company granted a village to ri, subjeot to- 
the raiyats’ oustomary rights and privileges which 
were embodied in B^ulatioii I of 1808, but tli» 
deed bf conveyance was not passed until 1810, and 
it was then executed to the exeouton of ri, whO' 
bad died in tho meantime. This deed made no* 
reference to the rights and privUeges of the isiysfe- 
In 1808 the defendant purohaaed the villsge 
from its legal ownersL In 1880 plaintiffs sued 
defendant for themselves and on behalf of the 
raiyats of Ihe village to enforce their rights. The 
defendant pleaded that» as the deed of oonveyanoe 
of 1810 made no mention of these rights, he was 
not bound by them, that, w et the 

the oonveyanoe of the villi^ to the defendant w 
laniip were in the ooonpation of the njyvdOB tw 
defondanta on^t to have made Inquiry ee to 
their rii^tSi Having feJlod to do thialio wm boanA 
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1^ the lights of the ti^nante as much aa if they 
hid beeii apecially mentioned in the conveyance 
to him. Mawdiarji Sorabji v. Kongaeoo, 6 Bom, li, 
0. Sep, 69 followed. HeU^ also, that, aa there had 
been no denial of plaintiff's rights until shortly 
before the suit, it was not barred by limitation. 
Ahmedbroy Habibbuoy V. Baulbishna Muxubd 
I. L. B. le Bom. 891 

17. — Notiee^Righi 

of punhaeer, B, having been sentenced to trans- 
portation for life, presented a petition in the Reve- 
nue Court, in whira stating that ho owned a certain 
zamindari estate, and that he had been fio sentenced, 
and that it was necessary to make arrangements 
for the payment of the Government revenue and 
the management of the estate, ho prayed that his 
name might be removed from the revenue register 
and that of P recorded in its stead. P sold the 
property for consideration, his vendee purchasing 
without notice of any trust, and it was subsequent- 
ly put up for sale in execution of a decree against 
P*a vendee, and was purchased without notice of 
any trust. Held, that the property could not bo 
followed into the hands of the purc^hascr at the 
execution-sale. Durga Prawd v. Am Sam, /. L S. 
2 AIL 361, observ^ on. Haitrax v. Ditroa 
Pbasad • I. L. B. 6 AIL 608 

18. Conatruotlve notice— Per- 

son in jxmeaaion of aubjeci of mh. Where there is 
a person in possession of an estate other than the 
nominal owner, — i.e,, the person in whoso name the 
title-deed is, — a purchaser, although he may bo a 
purchaser for value is bound to inquire what is the 
nature of his possession. If ho does not think fit to 
do BO, ho takes subject to the rights of the person 
in pcwscssion. Hakxbm Meah v. Bexjoy Fatnre 

88 W. B. 8 

Massim Meah v. Sham Doss . 88 W. B. 188 

19. Bale in execution 

of decree — Sale of property on which there ie <i lien, 
•^Per Kennedy, J, An execution-purchaser takes 
subject to all equities affecting the judgment-deb- 
tor, and will bo bound by constructive notice in 
the same way aa an onlinary purchaser. Kinderly 
V. Jervie, 22 Beav, 1, and Brerctr v. Ijord Oxford, 6 
De 0, M, df 0, 697, cited and followed. Kam 
Lochun SiBCAB V, Ram Nabain 1 O. L. B. 886 

80. Dodrine of con- 

dntciive notieo-Seeney in transaction. The Court 
will not apply the dootrine of constructive notice 
wbire the party seekbg the benefit of that doctrine 
has 'been guilty of secrccv in the transaction with 
constructive notice of which he seeks to affect a 
purchaser. Hobmasji Tbmuui v, Mankuvabbai 

18 Bom. 868 

811, ' ■ — ■ Notice to agent 

of purchaser. Notice to a purchaser’s agent was 
Ml to be oonstructivo notice to his principal, so 
aa to fix the latter with a trust, or a burden rela- 
tive to the subject of purchase which without 
noUoe he would have escaped. Seedeb Nazeer 
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Am Khan v. Ojoodiiya Ram Kuan. Munsoob- 
Am Kuan v, Ojoodhya Ram Khan 

SHir, B. 888* 

88, Liability of land 

purchased from Hindu devisee for debts of his tes- 
tator-^Onus prdbandi. Per Tontivex, J, The 
question how far lands purchased from a Hindu 
devisee are liable in the hands of the purchaser for 
the testator's debts stands on the same footing aa a 
similar question would under the prc'sent English 
law. Tim creditors of the nneesltir or testator may 
follow his lands into the itosHessioii of a purchaser 
from the heir or devistn*, if it (tan be provinl that 
such purchaser know (i) that then' wen' debts of 
the ancestor or testator left unsatislied, and (ii) 
also that the heir or devisee to whom he jiaid his 
purehaso-moDcy intended to apply it otherwise 
than in the i>ayment of such debts. Bui a pur- 
chascT ignorant on either of these points has a 
safe title, for no duty is east uim>ii the mirchaser' 
from the heir or devisee to inquire whether there 
are any debts of the ancestor or testator, or to see 
to the application of his piin'liaso- money, even 
when there is an exivesH ehaige of debts by the 
testator on the devised estate— at least when the 
doviscc in also executor; and in siieh a case the 
burden of proof is entirely on the creditor to show 
that the piirehascT from the dcviM*i' had notice 
that the latter intenilod to misapply the purchase- 
money. For a piirehaser to be affecsted with eon- 
atructive notice through his solicitor, the latter 
himself must have actual notice, (he ken deb 
Chundkr (hfOHH r. Mackintosh. 

I. B. 4 Calo. 887 : 4 C. L. B. 188 

88. Speeifie Belief 

Act (/ of 1377), s, 27 •• Specific pcrfnrfnanee of a 
contract, suit for — Whether registnilirm of an 
ekramamah was suffeient notice of the conlrad^ 
Mere n'gistration of an ekramairiah is not Hiifficient 
notice of a contract within the meaning of a. 27 
of. the Specific Relief Act, Pueonath Ciiatto- 
FADHYA V , AhUUTOHH GhoSB 

I.li.B.87Calo.86& 
4 0.W.N.49a 

84. The question 

whether registration is notice or not is a question 
of fact, and as each case oriseH, it should be ileter- 
mined whether the omission to Hctarch th«; register 
together with other facta amounts to siirh gross 
negiigouco as to attract the coiisoqiicnts) which 
results from notice. Tomb v. Rami, 2 Bro, C, 0. 
652 : Evans v. BklcneU, 6 Ves. 174 ; Martinez v. 
Cooper, 2 Russ. 193 ; Farrow v, Rees, 4 Beav, 18 t 
Hunt V. Elmes, 2 DeO. F. dr J. 573 ; and Agra Bank 
V. Barry, L, R. 7 //. /.. 143, referrwl to. Moninora 
Chandra Nandy v, Tboylokhonath Bubat 

a o.w.ir. 76a 

85 . _ — — — — Fravd-^Regism 

tration Acts, effect of. When a person is proved to 
have had a knowledge of certain facta, or to have 
ton in a position the reasonable consequence of 
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which knowledge or pomtion wonld be that ho would 
have been led to main further inquiry, which would 
have diBoloBcd a particular fact, the law fbm him 
with having himaelf had notice of that particular 
fact. There may be such wilful n^ligenco in ab- 
staining from inquiry into facts whicdi would convey 
actual notice aa may properly be held to have the 
conaequenoes of notice actually obtained. But if 
there is not actual notice, and no wilful or tandnlcnt 
turning away from an inquiry into, and consequent 
knowle^ of, facta which the circumatancea would 
Hiiggost to a prudent mind, then the doctrine of 
•conatructive notice ought not to be applied. Con- 
structive notice may apply aa againat third persona 
from a neglect to call for deeds and documents of 
title, but not to the same extent where a Registra- 
tion Act is in operation, aa it would where no 
Registration Act jircvaila Agra Bank v. Barry, 
L.E,7 IL L, 135, followed, if an agent autho- 
rized to sell jiroperty commits a fraud againat hia 
principal, the principal it the peraon who ought to 
auffer, and not a stranger. Doobga Narain Sen 
V i Baney Madhab Mozumdar 

L li.B.7 0alo.l9e 

S0. ■■ . BepirifatioR— 

Poiueasion^Begietmtion AeUi, effect of^Englieh 
BegUtry Acta, 8UU, 7 Aiifie, c. *30, s, 1:2 dr 3 
Anme, c. 4, a. 1 ; 6 Anne, e. 35, a. 1:8 Qeo. 2, 
■a. a 1—Iriah BegUtry Act, 0 Anne, e. 2^ a. 4 
{Ireland). Neither in England nor in lircland has 
more registration been held to amount to notice to 
aubaequent mortgagees or purchasers. In Bombay 
the Courts have adopted the rule which prevaib in 
America, and have held that registration docs 
amount to notice to all subsequent purehasora of 
the same property. Poaaesaion has been deemed 
Hindu and Mahomedan law, as interpreted in 
the Presideiiey of Bombay, to amount to notice of 
■uch'title as the person in posacasion may have; 
and anv other person who takes a mortage or 
•other chai^ upon immoveable property without 
aacertaining the nature of the claim of mm who is 
in posaession does so at hia own risk. This is the 
rule in England also. The Indian Registiation Acta 
prior to the year 1864, like the Middicaoz Registry 
Act (Statb 7 Anne, c. 20, a. 1); the Yorkshire 
Bqgistiy Acta (Stat. 2 A 3 Anne, c. 4, a. 1 ; 6 Anne, 
e. 36, a 1 ; 8 Geo. II, e. 6, a 1), and the Irish Be- 
gfatry Act (Stat. 6 Anne, a 2, a 4, Ir.) gave priority 
of rank to j^ority of registration. The later Indian 
Regiatration Aeta— laa. Acts ZVIof 1864, ZX of 
1866, VIII of 1871, and III of 1877— proceed upon 
a different principle. Under them a registered in- 
atrument operates friim the time at which it would 
have eommenecd to operate if no registration had 
been required or made, and not from the time of 
Its registration, which rule applies both to oompul- 
aotv and optional regiatrabie inatmmenta TIob 
earlier decisions, by which registration has in India 
been permitted to supply tim want of possession, 
may m attributed to tms ababhite prraorence so 

of regista^iL In the^nj^rted case 
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Indian Regiatration Acta passed in, and subse- 
quently to, 1864, which have not (like the previoua 
enaotments) given priority of rank to priority of 
registration, the Courts nave also regarded regis- 
tration as an equivalent for possession where the 
instrument earlier in date has been registered, but 
unaccompanied by possession. The Courts have 
gone a stop further, and have held registration 
under Act XVI of 1864 and the subsequent Acts 
to amount to notice, and therefore to atone, for 
the absence of, and to be a sufficient substitute 
for, possession in the validation of title. The rule, 
however, that registration is equivalent to posses- 
sion, cannot bo applied to cases where the registra- 
tion of the instrument earlier in date has been 
effected subsequently to the execution of the in- 
strument set up against itw Lakshman Das Saruf- 
evAVD V . Dasbat 1 . Ii. Bk 6 Bom. 168 

87. Prioriiy^Poa- 

aeaaian-^Vendor and pwehaaer-~~Pwrehaaer with- 
out poaaeaaianF-^ubaequent purchaaer with poaaa- 
aUn and ynthout notice of prior purchaae. The 
plaintiff purchased the land in dispute on the 28tik 
February 1878, and on the same day lodged his 
deed of purohaw with the Reguitrar togeth^ with 
the registration foe. It was rcristered on the 20th 
April 1878. He was not put in possession of the 
property. The defendant purchascxl the same pro- 
perty on the 1st April 1878, and on the follo^ng 
day lodged his deed of purchase with the Rogistrar 
together with the registration foe. It was regis- 
ter^ on the 20th kfoy 1878. His purchase was 
accompanied with possession. In a suit brought by 
the plrintiff against the vendor and the subsequent 
purchaser for possession of the property /lekf , 
that the registration of the plaintiff’s deed of pur- 
chase, not having been effectra until after the ozeon- 
tion of the defenoant’s deed, could not have oper- 
ated as notice of the plaintiff’s deed to the defend- 
ant, and therefore could not be equivalent to 
possession. Held, also, that, as the defendant was 
a purchaser without notice, either actual or con 
structivc, of the jffuntiff’s prior purchase, and had 
taken the precaution of obtaining possession, both 
parties being Hindus and innocent purchasers, the 
defendant could not bo deprived of the benefit of 
his possession. Hasua v. Baqho 

I.Ii.B.6Bom.l65 

88. Frlorlty— Notice of prior 

amtractr^pecifie Bdief Act, 1877, a. 27--kkad 
opreemsat— ^afe to ihUd peraon in contravention 
of agreement^ivU Procedure Code, 1882, aa. Odh 
202. Where a bond fide contract whether oral or 
written, is made for the sale oi property, and’a 
third party afterwards buys the propOTty with 
notice of the prior contract^ the title of the party 
claiming under the prior contract prevails agrinat 
the subsequent puraaser, although the latteria 
pnrdiaae may have been registered and althoii^ 
be has obtained poasesrion under his purc he a p 
Gbuedbr Xaitt Rot v. KniamiA Suiidib Ror^ 

LL.B.lOOalo.718 
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Su Nkmai Gkaban Dbabal v, Koxil Bag 
L L. B. 6 Oalo. 684 : 7 O. Ii. B. 487 

88 . San-mortguge in 

(ht^iiral^Prioriiy^ as beimen a pat- 

ehiuer ai exeeution-sah and prior mortgagee by 
wiingistered san-mortgage — Plea of purchase with* 
out notice, Tlie gencxal rulo in FrcBidoncy of 
Bombay is that amongst Hindus posiieBBion is neccs- 
aaiy in oidor to perfect a transfer of immoveable 
property by mortage op deed of salo as against 
Bubraquent incumbrancers or purchases. The main 
ground of this rule is that iKWsession is notice to all 
subsequent intending mortgagees or purchasers of 
the title d the party in posHcssion. It is, however, 
the established and judicially recognised custom of 
Gujarat that possession is not ncccHsary in the case 
of a san-mortgage to validate it as against subse- 
quent mortgi^es or purchasers. The necessity of 
possession teing thus dispensed with, it sofims to 
follow that a san-mortgage, in other respects good, 
is valid as against a subsequent mortgagee or piir- 
dhaseTf whether or not such mortgagee or inirchaser 
has notice of the san-mortgage. To hold that a 
subsequent mortgaj^ or purchaser for valuable 
consideration and without notice of a san-mortgage 
is entitled to priority over it would bo tantamount 
to depriving the san-mortgagoo of the benefit of 
the custom that possession is unnecessary. Per 
MiLvnx, J.— Such perfect security is now afforded 
registration that there appears to bo hardly 
room for the plea of purduMe without notice. 
Seeing that a purchaser may aocuro himself against 
aU unregistor^ mortgages without possession by 
simply Iwng possession or registering his convey- 
ance, he is, if ho omit to do so, in part dtlielo with 
the prior mortgagee, and it is di£Bcalt to see how 
he is entitled to any relief. SoBBAGonAKD Gulab- 
OBABD V. Bhaiohabd . I. Ik B. 6 Bom. 188 

12. POSSESSION. 

1. Vendor remaining In poB- 

aesBion— Presumplton. Where a deed was oze- 
outed conveying a man's entire jiropcrty to his son, 
onty two years old and reserving to himself one 
rupee a day for his subsistence, and after ezooution 
the conveying party remained in possession : — Heldt 
ihatk In the abmeo of explanation, no other infer- 
ence couM be drawn than that the deed was merely 
intended to be used as a blind. Srekbath Sinou 
CBOW onBY «. Hubxxfbba 10 W. B. 448 

8 . - ■ ■■ ■ ■ Condition of 

eaU-Jlceepkiinee of security by vendor— Attf fo 
reoltss security. The defendant purohased certain 
jewels at a sale by auction subject to a condition 
that, if not paid for in three days, the goods should 
be sold at the risk of the purehaser. unable 

to pay within the time stipulated, he gave a pro- 
misiory note to the price, upon an agreement that 
the vendor ^onld retain the jewels to him, but 
should not exeroiBe the power of sale within three 
days. Held, that the vendor could sue on the note 
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though ho retained the jewels in his possession 
I under the lien so created. Alljbn, Hayis & Co. 
i V. An UNDO CllUNDlfiR MUNDLB 

I Bourke O. C. 160 

! a - Absence of change of poa- 

‘ BBBBlon — Jliuda Itiio-lncom-plele sale, Acconl- 
ing to Hindu law, a change of posw^sHion is iicccs- 
saiyto complete a sale of corponml pnqwrty, in 
orucr to prevent siu^cesHive piirishaBorH from being 
cheated by succcHsivu sales of the huiuo propiTty, 
and to obviate disputes im to what was nwlly sold. 

A purchaser from a Hinilu vender, who buys, 
oorixiroal ])roix:rty without poHW'SKion, docis not 
thus obtain a title which in a suit for Hiiecifio- 
porforinanee against the vendor, he can enforce 
against a ix^rson actually in iKtswtsHiun under a title 
adverse to the vendor by joining that ix^rson ns a 
defendant. Kachu Bayaji v. Kaoiioua Vithoiia 

10 Bom. 481 

A — NeceBBity of change of poB- 

BeBSion— Z/tnr/o and Mahotnedan laws— Priority, 
It is a general but not an invariable rule that pos- 
session in the granieo or Assigiui) is deemed 
essential amongst Hindus and Mahomehans to the 
complete transfer of immoveable pro|N‘rty, either 
by gift, sale, or mortgage. Exceptions to the above 
rule pointed out, Laksiimanuah SAKcrpcMANn 
Dasbat • I. L. B. 6 Bom. 108 

SOJUIAQCllAMO GOLABCnAJID V, BlIAICJIANO 

I. L. B. 0 Bom. 186 

6. llimlu law-^ 

Delivery possession— Notice, Delivery ofposses- 
sion of proficrty sold is, under the Hindu law, 
essential to coiiiploto the title of the vendee against 
a third party purchasing with possessioii from the 
same vendor without notice of the prior transaction. 
The rule pnwiiils as bcitwccii competing coifvoy- 
anccs both of which have bcicii regisU>rocL Autho- 
rities and Hindu law texts on the subject reviewed. 
Lalubhai Kubcuand V. Bai Ambit 

I. L. B. a Bom. 888 

6. — Bale when vendor Ib not In 

pOBBBBBlon — Hindu law — Necessity of possession 
— Kfectmeut, A Hindu whoso estate is in Uie inw- 
session of a trespasser or a mortgagoc, may sell 
his right of entry as such, or his equity of redemp- 
tion as such, and the purchaser may thereupon sue 
to eject the trespasser or to redeem the mortgage 
but a bill of sale by a Hindu vendor purixirting to 
convey the estate itself, executed by a person who 
is not in possession, cannot operate as a present 
oonvoyanco, nor enable the purchaser to suo in 
ejectment. Prahlad Sen v. Bndhu Singh^ 2 B, L, 
B, P, C. Ill, and Bhobosoonduree Dassenh v. 
Issur Chunder Dutt, 11 B. L, R, 36, followed. 
Bikan Singh v. ParbuUy Koer, 22 W, B, 99; 
Qungahnrry Nundee v. Baghubram Nundee, 14 B. 

B, 307 ; and Lokenath Chose v. Juggdbundhoo Roy, 
1. L. B, 1 Calc, 297, referred to. Bai Suraj v, 
Dalpaibam Dayasuavkar. 

I. Ik B. 0 Bom. 880> 
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7. P0886B8i01l« dellYWy of— 

JiinHu PoneBBion u not eBBentinllr 

neooBBaiy by Hindu law to give validity to a tianB- 
f(!r by Bale of immoveable property. Buvsan 
Bhaibava V, Bhaiji Prag . 1 Bom. 19 

8. TiUe-^Hindu 

.Uw, Delivery of poHBOBBion is not necefiaary to the 
transfer of ownership among Hindna Par Markbv, 

. J. — ^Ab a gonond rule of law. when a vendee has got 
a document which in terms pivfesBeH to make over 
property^ and the doenment is registered (in case 
registration is necesBaty), ho becomes at once the 
owner without actual deUvcfy of possession. Guir- 
•OAnuBBy Nundeb v, Kaohubham Numder. 

14B.L.B.807:S8 W.B.181 

9. — — Hindu law — 

Ptr eartdm ; Delivery of poBsossion ia not^ under 
the Hindu law, cBBential to complete the title of a 
purchaser for value. Narain Qiunder OnucKER- 
{Buttv V. Dataram Roy 

I L.B. 8 Oalo. 697; 10 O.L. B. S41 
. Naourai 0 . MoTiGiR GuBU . . 1 Bom. 6 

10. — ■ — —"■■■■ Hindu law. 

•Under the Hindu law current in the Madras Presi- 
demeyt poBBeasion is not neoesBary to complete a 
sala VASUDEVA Bhallit V. Narasamma 

1. L. B. 6 Had. 6 

U, Want of poaeeaalon— //tfidtf 

Jauh^tOe Ukft Trana/er of Property Ad^Poe- 
.ausim. Under the law administered in the Madras 
Presidency in the case of sales of land between 
Hindus made before the date of the l^ansfer of 
Property Aot^ 1882, where all has been done that 
the parties contemplated to complete a sale, the 
title of the purchaser cannot be defeated in favour 
•of a' second purchaser merely by reason that the 
latter obtain^ and the farmer did not obti^ pos- 
.session. RAMABAm Ayyavoab v. MARniUTTu 
Bhattae I. la. B. 6 Mad. 404 

19t ; 8dk of land hy 

.0 Hindu — Fsndor without poaaeaaion^-^onvcyanea 
jof right of action. Where a Hindu vendor sou his 
.mare in certain land, but expressly stated in the 
deed of sale that ho was out of poBsession ; that the 
land was in the hands of a third party, to whom it 
had been mortgaged without the vendor’s autho- 
rity; and that he (vendor) empowered the pur- 
chasm to bring a suit against the person in posses- 
.sion in order to recover the vendor’s sham in the 
land, with mesne profits Held; that what the deed 
contemplated was nothing more than the transfer of 
the rignt of entry, although, according to the in- 
variable mode of exprearion in Bu<^ documentsthe 
vendor processed, in terms, to convey the property 
itself. Hdd, furAer, that the purmaser acquired 
the same right of action which his vendor posaessed, 
notwithstanding that the vendor was not in posses- 
idon at the date of the sale. VABODBvHARTn.TATiA 
Nabatav Z.Ii.&6Bom.887 
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19. Tranafor of pro- 

party hy a paraon noA in poaaeaaion^Validi^ of 
such iranafer^Hindu law. The plaintifis sought 
to recover possesBion from the defendants of certain 
land, claiming under a kararnama executed to them 
by one if. fto defendants contended that M had 
never been in possesHion of the land. The lower 
Appellate Court held that, as M was not in posses- 
sion at time, when the kararnama was executed, 
the plaintiff’s claim was not maintainable. On 
appeal to the High Court : — Held, roveising the 
decree of the lower Appellate Court, that the oir- 
cumstanco of M*a not having been in poBsesnon at 
the time the kararnama was executed did not 
prevent the plaintiffs from recovering possesBioii 
from the defendants. KalUlaa v, Kannaya InU, 
/. L, R, 11 Cole, 121 : L, R, 11 /. A. 219, referred 
to and followed. Ugabguavd Manackohaed v, 
Madapa Somana . L L. B. 9 Born. 924 

14. Hindu lavy-dSaU 

of land. Though by Hindu law on a sale of land 
it is not absolutely necesBSiy that the purchaser 
should be put in posBession, it is requisite that the 
vendor riiould at the time of sale bo in possession 
of the properly sold. Girdhab Parjaram v. Daji 
Dulabbram • • 7 Bom. A. O. 4 

18, Mahomedan law 

— i8(ile tehen vendor ia oaf of poaaeaaion, A sale 
among Mahomedans, unlike a sale between Hindus 
is valid as against a third party, even though the 
vendor was not at the time of the sale in possossion 
of the property sold. Adamkuae v, Aijibakhi 
LL.B.6Bom.e46 
See also Mohinvdxn v. MAwenERsnAH 

I. L. B. 6 Bom. 060 

13. PURCHASE OF MORTGAGED 
PROPERTY. 

1, Bon4 fide purohaae with- 

out notloe of prior charge. Per Peacock, 
C,J„ Mornan and Puedit, JJ, (Baylby and 
Camfbitx, JJ„ disBenting).^llie fact of a purchase 
of land under a deed of sale being lend and 
without notice of a prior charge does not pass the 
land ftoo from the prior chmge. Maheswab Bax 
S iNOK V, Bhikha Geowdhry 

B. li. B. Sup. VoL 408 
1 Znd. Jar. N. 8. 122 : 5 W. B. 61 

8, Obligation of pnrohaMT— 

Inquiry hy iniending punhaaef. An intending 
puTcbsM of property which haa been previoudy 
mortgage^ who has no reason to sapnose it to be 
joint family pronerty, or the vendor to m a member 
of a joint family, and who has inquired of and 
Icsmt tom the mortgagee that there was no frauds 
is not bound to make any further inquiry. Kylabb 
Kamiebb Dobbee V. Tabiebe Geube Bobb 

20W.&100 

8l Priori^— 

— E^rMfroftoa. A x^tered mortgagee, thoo^, 

witlmt poaneBBion, ia entitled to priority over 
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a Bubbequent purchaser. Sukdah Jaojivan 
•Gopal Esuvant . .4 Boxn. A. 0. 08 

But on unxogiBtcrcd mortgage without iioRBession 
la not valid against a purchaser with possession. 
•GaKPAT BaJABHBT V, KHANDU l^lArGBllET 

4 Bom. A. 0. 00 

4. Kortgaga by member of 

Joint Blindu family— ^Sarreiidef of equity of re* 
demplioi^Pitrehtuer for vahuabU eausidefaiion — 
PUming, A member of a joint Hindu family 
.Iprantcd a usufructuary mortgage ; ho subsequently 
without the knowledge of the oo-partiuTs, rclcasLMl 
Hie equity of rr^demption. On hearing of this, the 
co-portncrs contested the validity of the release. 
Afeb, that the ]mr(ies claiming from the person to 
whom the release was mode, took, so far os the 
co-partners wore concerned, a title only as mort- 
gageea Radhanatii Das n. Eluot 

6 B. L. B. 680 

a 0. Radhaitatii Das v. Gisbounk & Cki. 

16W.B. P.0.84: 14 Moo. I. A. 1 

6. Furohaae by mortgagee— 

To 98 emotir~-Priority**-*I{egiHtration. A registcnnl 
mortgage without possession has priority over a 
■ubscqueiit registci^ sale and conveyance with 
possession. By a duty registered deed, D mort- 
■ga^ land to the plaintil! with (Kiwer of sale. On 
•default made by D, the plaintiff brought a suit for 
a sale of the mortgag'd land ; but pimding the 
.suit* D sold the land to the defendant, who regis- 
tered his conveyanee and entered into possession. 
Ibc plaintiff subsequently obtained a decree, and 
at the oxecution-salo became himself the purc^ser. 
In the present suit he sought to recoviT ijosseesion 
from the defendant //fitf, that the plaintiff was 
entitled to recover. His rights as mortgagee in- 
cluded the right of bringing to salo the property as 
it subsisted at the date of the mortgage. The 
pro|)erty having been so brought to sale, the piir- 
cham aequired a right free from any created sub- 
eequently to the mortgage and subjoot to it 
SuniKaABFiiBX V. Pethe. I. L.B. 8Bom.688 

8. Bighta of mortgagee— AfoH- 

gage eale wUhoui diadoaitig—Iiatoppd. The three 
jenior mombers of an undivided Hindu family — 
the remaining members of which had disappomd 
—setting fortli a ground of necessity, executed to 
the jdaintiff, in November 1870, a mortgage, duly 
registered, of a piece of land which formed part 
of the family estate. Certain judgment-creditors 
of the absent member subsequently attached and 
sold his share in the said land under t^ir decree. 
The plaintiff’s undivided son purchased it and in 
1872 xe-sold his right title, and interest in it to 
•defendant’s father, without disclosing the fkot of 
his lather’s mortgage, but without any active 
tend on the port of wmself or his father to sup- 

r m the fact mm the knowledge of his purchaser. 

1874 the plaintiff obtained a decree upon bis 
fBortgagt attached the land. In a suit by 
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the plaintiff to establish his right as against all the 
land included in his inorigaKO : — //r4/, that the 
mortgage being, under the cimiiiistanci's, a valid 
one, the sale of the absent sim's share was subjoot 
to the lien en^ated thereby, which lien was not 
disturbed by the purchase and subM«qiieiit salo of 
the share by thi* son of the mortgagee. The origin 
of the son's title was stated in the (KhkI of sale to 
the new piinthamT, who, by the facta of its Udng 
a sale of a shan*, was piitiijNin inquiry. The 
mere want of diseliwnre by the plaint ifT's undividiHl 
son of his father's mortgage was not enough to 
create an estoppel against his father seeking to 
establish his claim under the mortgage, .losiir r. 
Josiii . • I. L. B. 2 Bom. 060 

7 . Hale, of njiiily 

of redemption — right of puTchaMer — Partite, By 
two deeds daUsl n^spiuitively the 22nd February 
1868 and 7th Soptcml)er 1872, mid liiily n^gisUml, 
A mortgaged the lands in disputt; to B for a t4*rni 
of years which cxpireii in 1880. On loth OetolHT 
1873, A executed araziinima in favour of B relin- 
quishing all his right in the said lands, and B next 
day exocuUsl a kabnliat to Government for tho 
lands, which thcriecforwarfl wen* entered in B'e 
name. Previously to the Hi^eond mortgage and 
raxinama to B, — vis., on 21st March 1870— A had, 
by a duly regist4TiHl deed, mortgages] tho same 
lands to tlic plaintiff, who in 1871 brought a suit 
against A upon his mortgage and obtaiiUMl a decn*o 
under which ho sold tho mortgagiHl prr.>|jerty, and 
became himself tho purchaser then^if. Before and 
at the lime of tho institution of this suit, B was in 
poHHORsion of tho mortgage^i land, but was not 
made a party to the siiik In 1877 B sold the 
land to C by a duly registcnsl deisl. In a euit 
brought by the plaintiff against B and G to reco#c 
posse.sRion of the land so piirrbasefl by him os above* 
meiitioncxl, at tho sale in execution of his own 
deertto : — y/cM, that B'a ]x>fiseHsion at the date of 
the plaintiff’s suit upon his mortgage was suffi- 
cient Ui put tho plaintiff on inquiry, and to con- 
siituto legal notice to him that the equity of nnlomp- 
tion was at that time vcstcnl in B, and it was there- 
fore the plaintiff’s duty to have miulc B a party 
to the suit brought by him against A^ who had 
thou alienated the equity of redemption to B ; 
and not having dono so, the plaintiff cfjuld not 
roly, in support of his own title, ujion a purchase 
unte his own irregularly-obtained decTce, and 
coukl not therefore stand in a bettor position as 
against B than if his original suit had boon pro|ierly 
constituted, — t.e., ho was bound to give B an 
opportunity of r^ceming his mortgage. Naru v. 
Gulabsinq • I. L. B, 4 Bom. 88 

8, Purohafle BUbJeot to mort- 

gage— BtpM to rtidumr*-Goad HfU of time of 
hearing of euit-^eHipoak of eedit> Tho property in 
dispute was mortgaged by its owner to the defend- 
ant with possession on the 3rd October 1847. On 
the 3rd iMombor 1841 A obtained a money-decree 
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agunst the son and helm of the mortgagor. In 
ezeoution of that decroo, the property waa sold 
mibjeot to the mortgage, and puimiaaed by R on j 
the 12th August 1864 Before oonfibnnation of the ! 
■ale, Bp on the Ist September 1864, sold it to C, ’ 
who, on the 30th Maron 1877, conveyed it by deed 
to the plaintiff. On the 27Ui September 1877 the 
plaintiff brought a auit for rodoeming the property, 
and at the hearing produced a ceruficate of Bale, 
dated the 27th October 1877. The certiffcate was 
applied for in May 1877, and imued to 0, reciting 
the sale to R, and the by R to C. The Court 
of 6nt instance allowed the plaintiff to redeem on 
payment of a certain sum of money to the defend- 
ant. The Assistant Judge, on appeal, reversed 
the decree of the first Court on the ground that 
the certificate of sale was not in existence at the 
date of institution of the suit, and that therefore 
the plaintiff had then no complete title. On 
app^ to the High Court : — Hddp that the plaintiff, 
having purchased and paid for the equity of re- 
demption, was entitled to redeem, although the 
certificate of sale was not issued until after the 
suit had commenced. If a party, whose title is to 
some extent imperfect, seeks to redeem, and is able 
to iffove a perfect title at the hearing of his cause, 
he should have a decree for redemption. Rar- 
kimmdaa Narandoi e. iBai lehha, L L, B, 4 Bom. 
ISSp and LaUihui LMmidao v. Naval Mir Kama- 
Ivdin Boom KJhaOp 12 Bom.- 247p explained and 
distinguished. KrasuirAji Ravji v . Ganssh 
Baruji • • • • I. Ii. B, 6 Oalo. 189 

9. Furohaaar of mortgagor’s 

interest-— of valuo vriihoiU 
noiiu of a prior van-mortgage— SuU by mortgagee 
sgahwf parAanr to eatoMiA right to attach pro- ^ 
ptftg^Right to purchaaer to redeem— Partiea — 
Form of deeree. On the 23rd March 1869 a house 
was mortgaged by its ou’ner, P, to J, by a san- 
mortgm After the death of P, his heirs, D and 
P, on the 9th July 1869 executed to the plaintiff a 
■an-mortgage of the same house forR62. That 
mortgage wasneithegr registered nor accompanied 
with possession. On the 27th July 1869 D and T 
sold the house to the defendant. The deed of 
sale was not registered. A part of the purchase- 
money was applied to the payment of the AM 
■an-mortgage, which was then delivered up to the 
defendant, with a receipt on it by J, who acknow- 
ledged to have receivw from the defendant the 
amount due on his mortgitgo- Yhe defendant, 
however, omitted to take an assignment of that 
mortgage to himsoUL The plaintiff sued D and 
2* on ra san-rnorlgm of the 9th July 1869, and 
in 1872’obtained a £cree for the recoveiy of the 
mertsage-debt out of the mortgaged j^perty. 
The defendant was not made a party to that suit. 
The plaintiff attached the honse in execution of 
his decree, but the attachment was raised on the 
application of the defendant under a 246 of the 
mil ftocedore Code, Act VIII of 1869. The 
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plaintiff then sued the defendant to establish his 
(plaintiff’s) right to attach and sell the house undei» 
luB san-mortgage. The defendant answered that 
he was a purchaser for vidne, within notice of tibe 
plaintiff’s mortgago. The pontiff’s claim was dis 
missed by the first Court, but allowed by the 
Appellate Court. On special appeal : — Ud£p that 
the defendant’s plea that he was a purchaser lor 
valuable consideration, and without notice of the- 
phuntiff’s Ban-mortgage, would not avail to defeat 
that mortmge undw the established usage of 
Gujarat in fevoiir of san-mortgagoa Hddp further, 
that the defendant, having become ontitlisd by his 
purchase at least to the equity of redemption in 
the house, ought to have been made a party to the 
plaintiff’s original suit on his mortgago, and was 
not bound by the decree in that suit, and was 
entitled to a reasonable time to redeem the house- 
from the plaintiff’s mortgage. Sobhagehand Qvlah’^ 
ehand v. Bhaichandp L L.& 6 Bom. 193p followed. 
Naran Pubshotam V. Dolatram VntenAVD. 

L L. B. 6 Bom. 589 

10. AuignmeiU of 

the equity of redemption by the mortgagor— No 
notice to mortgageea of each aaaignmoab—No ehange 
of name in CoUectoPe hooka— Furtiker advancea hy 
mortgageea to original mortgagor on aame security— 
Suit hy assignee of equity of redemption to redeem— 
Liability of assignee to pay off the pother advances 
to mortgagor-standing by— Allowing original 
mortgagor's name to remam in Colledor's hooks. 
In onto to complete an assignment of an equitable 
estate in immoveable i«ropcrty, it is not necessary 
by English law that notice of the assignment should 
be given to the owner of the le^l estate. Nor is 
there any rule of Hindu law which requires notice 
to be given to the person in possession whoso posi- 
tion may be oonsidcrod analogous to the holder of' 
the legal estate in English law. By a registered mort- 
gage-deed P in 1869 mortgaged certain property 
with possession to the defendants. In 1871 P sold 
his equity of redemption to the plaintifib, who 
allowed it to remain in P’s name on the CoU^or’s' 
register. Subsequently in 1873 the defendants 
mm further advances to P on the securtiy of the 
same mortgaged property. The plaintiffs sued 
to redeem. ^ Court of first instance rejected tha- 
plaintiffs’ claim, being of opinion that their pur- 
chase was not proved. On appeal, the Distriot 
Judge reversed tto decree, holding that the sale 
to the pbuntiffs waa proved. He Imld farther that- 
the plaintiffs could not redeem without pving off* 
the farther advance made by the defendants in 
1873, on the ground that the plaintiflt had given 
no notice of their puibhase to me defendants, and 
had allowed Fe name to remain on the Cblleotor’s-. 
register as the ostensible ownsB. The pl al ntiff a 
appealed to the High Court. RslA Giat the pfeinl. 
ifii’ title as astimee of tiie equity of xedemption 
was complete, dthough no motion of the asito* 
msnt had been given to the d ef s nd e nt si Mi 
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Although Buch notice was not ncocBeaiy to oomplote* 
the plaintiffB* title, it was plain, u{Km general prin- 
dploii of equity, t^t if the plaintiffs' conduct was 
4Nioh as to amount to a standing by and allowing 
the defendants to make further advances to P under 
the supposition that ho was still the owner of the 
oquity of redemption, such conduct would give tlie 
defendants a better oquitv. If the property was 
standing in P’s name in the (killoctnr’s boolu, the 
allowing it so to remain after the assignment would 
be snflfiSwnt for the purpose. Govindrav v. Ravji 
1. L. B. 18 Boxn. 88 

IL Unreg!«titred 

aqtwm/oA by mortgagor to sell to mortgagee — 
Subsequent assignment of entity of redemption to 
third person for eolae, but with notice of u^eement. 
In a suit for redemption filed by an assignee for 
value of the equity of redemption against a mort- 
gagee in possession, it was found that the mort- 
gagor had agreed with the defendant to soli the 
mortgaged promises to him, that part of the 
purchase-money had boon acknowledged as paid, 
and that the balance liad been tendered in piirsu- 
anoo of the agreement. It was further found that 
the plaintiff had taken his assignincnt with notice 
of the above agreement and tender. The agree- 
ment was in writing, but not registered. Held, 
that, though the agreement was not admissible in 
evidence as creating an interest in land, still it 
might be used for the purpose of obtaining specific 
performance, and the plaintiff having purchoHed 
the oquity of redemption with notice as above was 
not entitled to redecnL Per Curiam : The plainUfl 
having knowledge of the agnniment wos put upon 
enquiry to asoertein whether the tender hod Ix^en 
mi^e, and whether there was any objection to liis 
purchase on that ground. Adakkalam v. Thkk- 
THAM I. L.B.18Mad.606 

14. PURCHASE-MONEY AND OTHER PAY- 
MENU'S BY PURCHASER. 

1. ITon-payment of pnrohase- 

money — Tender — Payment into Court — Suit far 
specific performance. Plaintiff had entered into a 
oontraot with ono of tho defendants for the pur- 
chase of certain immoveable property, and after he 
made a small advance tho contract was written out 
and registered. The purchaser rcfusiiig to pay up 
the purchase-money unless the vendor paid tho 
costs, or half the costs, or registration, the latter 
resold the property to a third piwn. ITio pnisunt 
suit was to oomwl the completion of tho contract 
and delivery of uie property. Held, that tho Court 
was bound to see whether it was or was not tho 
intention that a complete and binding sale should 
take place, although tho nurchase-monoy was not 
paid. HditSlso^ &at in bringing such a suit the 
plaintiff wis bound, if he had not previously ten- 
dered the money to the defendant, to pay it into 
OaatL Maeadoo Biouii v . Hubebbool Hossbin 

16W.B.44 
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8, — Advance of purehaie* 

monoy— LiVa on parchtiseScpayautU — Suit fefi^ 
possession, B advaiiccil money in -i for tlie pur- 
chase of an estate. The f•Hfatu was piirchRsod by 
but it was conveyed te H, IMd, that, liefore 
A could maintain a suit t4) obtain iwmsi^HHion of the 
land, ho was iMiiind to pay or tender the money 
advanced by B. Rmoyhub CniiNiiKn Skin v, 
Andnumoyb Ciiowohkain . . Marsh. 494 

A — - R^ht to refund of pur- 
ohaBO-money — Failure to give ptMtsrsMwn—^uii 
for purchitse^maney, A purchaser of pni|Nirty of 
which possession w»ns cnnlnictcd to lie given, Imt 
the vendor is 11 iialtle to fulltil. the cmitracl, is at 
libiTty to sue for n'luiymiMit of the purf^hnsc-muiiey, 
and is not oliliged tti sue for posHt^Hsioii of iliu 
property. Moiiitn L\l r. Bkiiareb Lai, 

8 N. W. 880 

4, Bond fide pur- 

chaser— Itrfuwl of purchuse-money, A bond fide 
inirchosor was held to b«« entitled to a ndiind of tlie 

E iirchasc-moiiey in ii caNu whore soinn dispute 
aving arisen as to Ihe piirohasi*, th*» rniitter was 
rofcrriMl to arbitration ; and it was held that the 
vendor had no authority te sell. 'I’lie tiriiiciplo 
of mvmt emplor docts not apply to siio-h a caw*. 
Kishrn MoHirN Siiaha tf. Ram Ciiunukr Dry 

8 W. B. 88 

6. Refuml to per- 

form contract — Omissitm to repudiate sale — Suit fur 
' recovery of purclMse-mniey, U’hc df*fcndnnts had 
Hold corUin property t4i the plaintiff. 1'liey after- 
wards ri'fiisetl to effect iniitatioii of names in favour 
of the plaintiff, on the ground that lie hatl not 
]Niid off a certain tnorlgiigeon the tin)|M?rty, wliioh 
he hod pnimisifd in tho con tract of salt* hi do? 
They did not repiidiato tliit wile or the plaintiff’H 
title under it Uchl, fliat the refusal was not tan- 
tamount to a rivsciKsioii of Mio sale, mid that a suit 
for the recoviTy of the piirehase- money would not 
lie. SIKAJ-OOD-DOWLAII i\ NooK Aiim'uii 

6N.W.194 

6. ■ — Sait to recover 

deposit of pureluiMr.-money - ObligatUm to tender 
conveyaiwe. for execution, Jii a suit by a piircshomT 
of immoveable property to recover a depoMil, jiaid 
by him on account of the piirchasiMiioiufy to the 
auctionoiT, the vendor having ndused to vxnivvy 
to the piin;iui8cr, save by a deisl whicrli should 
dcBCTibo tho pn^mises by refenmeo to another deorl, 
not shown to the purcliaser at the aiietioii, and of 
tho contents of which ho had not then any notice : — 
—Hdd^ that the jiurehasiT was not iKiiitid to have 
tender^ a conveyance engrtisscd to the vendoAfor 
execution, together with the nwidue of tho purchase- 
money, before suing to recover the deposit. Kssaji 
Adamji V, BniMJt Pursiiotam. 4 Bom. O. 0. 186 

7. . Illegal suU-^ale 

by co-parceners without assent of others, Whc'ro 
a sale by two co-porooners in favour of another 

18 o 


▼OL. Y, 
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WM Bot aidde, on the ground that the mIo by a 
co-pamner without the ooneent of the others was 
illegal on the suit of the vendee to recover 

the purchase-money from the descendants of the 
vendorB, that the purchase-money was like a debt^ 
and payable by the heirs, in proportion to the shares 
inherited by each. Oomidu v. Chxda Lall 

R Agra SOI 

8 . - lUfund of pur^ 

ehoM-money by heir taking after widow. Hdd^ 
that a party succeeding as heir to an estate, the 
sale of which, by the widow of the person from 
whom he inhe^t^ has boon set aside, is bound to 
refund the purchase-monoy paid to the widow for 
the purpose of discharging liabilities on the estate. 
Roostum SiKou e. Alum Snraic . 1 Agra R91 

9. — Failart to regut- 

isr— Sett for refund of purehtue-money-Sei-off. 
The plaintiff agreiMl to pur^se land and paid down 
the purchase-money, taking from the vendor on 
agreement that if ho did not register the oonvinr- 
anoe he would return the purchase-money. The 
plaintiff entered into possession, but the vendor 
failing to renstcr the conveyance, be sued to re- | 
cover back Iub purchase-money. HeZrf, that he was I 
entitled to a refund of the purchase-money. The 
purchaser who had obtained possession might or 
mi^tnot^ according to the particular droumstonce 
of we case^ be liable to pay the vendor a reasonable 
amount for the occupation of the land ; but when 
no set-off is jdeaded, the vendor could only claim « 
Budi amount by a separate action. Goubt or 
Wabds V. Nitta Kau Dui 

8B.L.B.A.0.858: 19 tF. B. 987 
• See Qubit Prasad Roy v. Dhakpat Sibok 

6B.L. B. Ap.40;MW,B.9O 

Pbabbubam Habra e. RoBinaoH 

8B. I..B.AP. 49 : 11W.B,896 

10. Purehaoerat 

revenue safe afterwarde set asufe— Fictf to recoser 
purduwe-money— Voluntary payment. A person 
who^ with notice, buys property subject to a cou- 
tinmej, which may defeat or destn^ the interest 
wmeh 18 the subject of the sale, is not entitled to 
bo relieved from his banain and to recover the 
purohase-money merely because the oontingenciy 
contem^ted actually happens, and tiie property 
either does not become, or ceases to bo, available 
for his benefit RMunniin;. Smon v. Bisrbbsub 
Lal Sahoo . 18 B. L. B. 908 : 98 W. B. 805 

la Bk 9. 1, A, 181 

Beversing the decision of the High Oourt in 
Bi98B88UB LAL SaHOO V. RamTUHUL 81 BOS. 

llB.Zi.B.191: 19W. B.851 

11 - JNgfil of vndor 

to iniereet chimed in part of pafchaee-maney left 
unpaid by aimiingemert^mider. Pp an agiee- 
ment between vendor and vendee part of the pur- 
ohaae-money was retained by the latter, but not as 
a mere deposit by the vendor. The money was 
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to be retained as security, that the property add 
should be cleared of incumbrances §itd good titie 
made. The vendee was not liable for intercat unless 
he should refuse, or omit, to pay the money so 
retained when the vendor should have shown 
readiness to clear off the incumbrancer. Till then 
the vendee was not bound to pay or to tender to 
the vendor the money retained. Muhammad 
S iDDiQ Khah V. Muhammad Nasirullah Kiiah. 

I la B. 91 AIL 998 
L. B. 98 L A. 45 
8 O. W. N. 901 

19, Depoait by par- 

ehaeer under conIrael-Oontraet going of ihiriugh 
default of purdtaeer^Vendor*e right to retain 
depoeit. Held, that where a contract for sale goes 
off by default of the purchaser, the purchaser can- 
not recover any deporit which may nave been paid 

S f him to the vendor in pursuance of the contraet. 

X parte Bairrdd : In re PameU, L. H. JO Ch. 
Ap Aifi, and Howe v. Smith, L, S, 27 Oh. D. 89% 
r^erred ta Bibham Ghabd v. Radha Kishah 
Dab . . . I. la B. 19 AIL 489 

la Bight of pur- 

ehaaer to return of depoeik-Lien of purehaeer for 
ike part of the purdiaae^money paid by him. A 
piironaser ii land who has paid part of the puiehase- 
money, by way of deposit but who afterwards 
unjustifiably repudiates the contract of purchase, 
or is guilty of any default by reason of which the 
sale is not carried out, is not entitled to r^ver 
the deposit from the vendor. The vendor is not 
necoBsmy entitled to retain the deposit merely 
because under the oircumstances the Court refuses 
to grant specific performance against him.^ IVom 
the moment part of tho purchase-money is paid» 
the purchaaer has a lien upon the property to that 
extent, which lien can only be lost to him by 
reason of bis failing to carry out his part of the 
oontiactb Balyabta Avpaji v. Whatbkar Bira 
L la B. 98 Bom; 68 
lA Uneueceaefvi de- 

nial of contract by defendant-— Diemieeol of enU 
by purehaeer for epecifie performance for non-pay- 
ment of fife balance of the eoneideraUon-money 
usfikm fife etipuhted paiod— Bight of phinHff to 
return of deporit of the part of ike eenrideraiion- 
money paid where eperife performanee ie refueed 
—Squi& and good conerieneo—Bengdl, H.-W. P .9 
ond Aeeam Oiml Ccurte Act {XII of 1887), e. 87. 
In a snit for epecifie perfarmaaoe of a oontiacA tbe 
defendant denied the oontnot ta fofs^ The lower 
Appdlate Oourt, while finding that there was a oon- 
tTRct between the parties, rinsed to grant spedfio 
p erformance on the ground that the j ^n ti ff fifiled 
to pay the balance of the consideration-money 
on the stipulated day, but made a deereo lor the 
refiiiidof fhodepoiitb On appeal 1^ the delendut 
to tho HVi Oourt t—ff«,ttKt.iMnraAM tlw 

oDmooiiiifiilbr dvded tho -ontmet m» 

Mo and M ttMW WM BO sa^ndlitiim^of th. eoatnet 
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by the plaintiff, he (the plaintiff) wm entitlod 
to a vofund (ff the deposit made by him. Alokbshi 
Da88I V. Haba Ghahd Dass 

Z.Xi.B.MGalo.897 

10.W.M.706 

IS, ^ Coafrarl to pur • 

choie profeHy in cantonment — JliyMts of^ Oov- 
tanmioA in euch propertff—Coininet making no 
mention of QovertmeiU righta^Knmdeige of par- 
ehaeer^uit by purekoeer for speeifie performance 
or return of earneet-tnoney^Earnesl-money token 
repaiyMe-^Amendment of plaini eo aa to clam re- 
fund of eameet-money. On October 12th, 1887, the 
first defendant executed the following agreement 
in favour of plaintiff with lospoot to certain property 
■ituated in the Poona CSantonment : ** 1 have 
agreed to sell to you . . . both my bangalowa 

described above, including the sites and buildings 
togeUier with the compounds, rooms for servants, 

stables, outhouses and 1 have 

this day received from you R6,000 as earnest- 
money. After the sale-dera in regard to the said 
bunguowB is executed, 1 will get tnern transferred 
to your name in the Brigade-Major's office.** 
On the same day the first defendant received from 
the jfiaintiff R6,000 as eamest-monoy. A notice 
of the proposed sale was published in the news- 
papers, upon which tho Poona Cantonment wrote 
to the plaintiff stating that Government possessed 
certain rights over the property. Plaintiff then 
demanded that the first defendant should obtain 
tern Government and transfer to him a fall and 
oomplete title in tho property. Tho dofondant 
refused, and propared a draft dood transferring 
the ordinary cantonment tenure, which was a 
mere occupancy, and sent it to plaintiff. Plaintiff 
declined to accept it, and brought this suit to 
compel the first defendant to exccuto a deod 
transferring to him a full and comploto title for 
possession of the property, and for rent and 
damoM Although apparently not arising upon 
the pumdings, an issue was raised by the jiartios 
as to wheih^ by his conduct the plaintiff had 
forfeited his rig^t to have the earnest-money 
letnzned to him. This issue was, however, struck 
out at tho trial bv tho Subordinate Judge, who 
also refused to allow the plaint to be amended 
by inserting a claim for the payment of the eamest- 
monqr, on the ground that it would change the 
character of the suit from being one based on the 
contract of the 12th. October 1887 into a suit 
based on the fact that there had never been a 
contract at aD between the parties. He dismissed 
the suit The plaintiff appealed, and eontondod 
that the contract was that the defendant should 
give an absolute title to the property, and that^ 
as he was unable to cany out this contract, he 
should letum tho earnest-money to the plaintiff. 
EM (1) upon the evidence, per Fabbait, C.J., and 
PuiAOB, jABnnri and Ravadx, JJ, (Gabdt, 
§UeeM«nU\ that the knowledge that tk ptop^y 
to question was held upon eantonment tenure 
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was not brought home to tho plaintiff, and that 
t^Gourrt could not impute such knowledge to 
him ; that tho terms of tho contract itself wore 
calculated to induce tho plaintiff to boliovo that 
the defondant was soiling not a mere revocable 
license to occupy tho land, but tho laud itself. 
Tho dofondant agreed to sifll tho land, and, having 
done so, tho onus lay upon him to show not only 
that he intendod to soil only cantonment occupancy 
rights, but also that tho plaintiff understood that 
he was purchasing tho same, (ii) That the 
defendant, being in default and being unablo 
to give the title contractod for. should retiini 
the eamost-money to tho plaintiff, //rid, by the 
Full Bench, that tho amendment of the plaint so 
as to make it include a claim for the refund of tho 
earnest-money ought to have boon allowed, although 
not askod for until a lato stage of the case. The 
right to specific performance of a contract, or, 
in the alternative, to a return of tho eamest-monoy 
should be determined in ono and the same suit, 
and the plaintiff failing to obtain a decree fur 
specifio performance should not be driven to a 
separate suit to recover back his deposit if he 
is entitled to relief in that form. Tlio oiroum- 
stance that a purchaser is not entitled to specifio 
performance is by no means concliisivo against 
; his right to a return of tho deposit If, having 
I regard to the terms of tho contract, ho is justifiea 
I in refusing to accopt tho title, which tho vendor 
I is ablo to givo, ho is entitled to a refund of the 
i deposit Ibrahimbuai v. Fletciiku 

I.Ii.B. 81 Bom .887 

18 . - - Voluntary paymont-Friy- 

ment to prevent wife, A payment of money to 
prevent a sale about to be offccted in execution 
of a decree cannot bo called a voluntary payment, 

I whether it is mado by tho judgmont-dobtor or 
by a third party claiming tho property. Ombito 
LaLL StRCAH V. llAMDHUN ClIAKEB . . 

18 W.B .608 

17, - - Payment by 

purchaeer at execuiion-mU — Purchaser looking to 
appfteaffoa of tnoney to pay debts on eetate, A 
purchaser was kM entitled to recover tho amount 
paid by him on account of previous mortgages, 
when, in making theso payments, ho mcrisly 
acted for the debtor who had borrowed tho money 
from him, and what ho did was to see that 
money so borrowed was properly applied in clearing 
off the debts which rondcTerl his own purchsso 
unsafe, and of tho existonco of which ho was 
at that timo cognisant. Wajbo Hossbin v. 
Ahmxd Rbxa ... 17 W, B. 480 

18 , Sale wktZff under 

atiaekment^aveat emptor-^Fraud. T sold a 
moiHM-h , of which he was owner, toff. At the Uma 
at sale toe mouxah was under attachment in exeou* 

^ tion of a decree obtained against T by B £ paid 
the amount of that deeree to prevent the property 
which toe had puichaiod being sold in execution. 

18o2 
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Z was under no obligation otherwise to jnv the 
amount of the decree. HdA^ that Z was entitled to 
recover against T the amount so paid. Zaiiubaii 
V. Taylbk .... 

SB,I..B.A. 0.86: 10W.B.880 

19. Purehaati from 

Hindu widow-^Alienalion aei aaHa hy hBir-^uU 
hp purehtuar to recover money paid on mortgage. 
llie plaintiff purchased an estate from a Hindu 
widow in iXMiscssion, and after his purchase he 
paid a debt for which the property sold had 
mn mortgaged by the late husband of his vendor. 
Subsequently the daughter of the vendor claimed 
the pioperty as heir of her father, and recovered 
possession of it from the purchaser by suitw The 
purohascr then sued the heir for a rrfund of the 
amount of the mortgage-debt paid by him. Held, 
that the purchaser was entitled to reeover. Pouaw 
Misba u. Harsakaii Misha . 8 & L. B. Ap. 66 


, lA PURCHASERS, RIGHTS OF. 

** ' X Bight to good title— /m- 

movedbU prop^y. A puichawr of immoveable 
f^htoporty is entitM to receive, and the vendor is 
^‘Donnd to give, a title free from reasonable doubt. 

SuMDARJI V . CaSSIBAI 

LIi.B.UBoiii.878 

PniohEBer from Hindu 

-Bneoutor— /ngairy hy parcAaser. Semlde: A 
purchaser from a Hindu executor is not bound to 
see to the exMt amount of the debts which the 
testator has directed the executor to pay or even 
to inquire if any such debts actually existed ; 
he^nera not look further than the will itself. 
Rooflall Khettry V . Mohima Churn Roy 

10B.li.B.871note 

S. — - - Bpeolflo pexformanaob right 

to— Safe hond fide, but not of final eharaeter 
^Priority over attaching creditor. A deed of sale, 
though not strictly of a complete and final character 
yot» B genuine and duly attested, may bo suffidont 
to bind the property and to give the purchaser 
the right to demand a spedfic performanoo of the 
contract and the execution of such further assur- 
ances as might be deemed necessary to invest him 
with a complete title to the property. Such a deed 
would necessarily prevail over any intermediate 
attachment of the property for debts due from the 
original proprietor. Lalla Choonbrlal Naginpas 
V . BAWAiCHUin) Namedab 6 W. B. P. O. Ill 

4. Validity of sale— ^ofe for 

■wduolldc oonM ioiranafer. Hdd, 

that the mere fact that the sale to the plaintiff 
was instigated some discharged mortgagee 
does not of neoosdty make void .the plaintiff’s 
.rif^t as purchaser, if it be found that the vendor 
to the pUliktiff had some ligh^ ^ interest in the 
pioperty hf inheritance^ tnaafened it for 

tvdnaUe consideration, with the intention that 


VENDOB AHD PUBOHABEB^^wiildL 

lA PURGHASER6, RIGHTS OF-^onlA 
it should take effect os a transfer of his rights 
as heir. Mahomed Faisali Khan v. Gukga Rjji 

1 Agra US 

6. CoHsepanes hy 

mortgagee with power of oale. Aheence of eoa- 
firmation hy mortgagor. B dr Co. mortgagees with 
power to sell sold the mortgaged property to the 
defondanta. No deed was oxoculm unm some 
years afterwards, when the mortgagor was dead. 
The deed was in the form followed when a mortgagee 
is the vendor and the mortgagors join in the con- 
veyance; but the words of conveyance were 
by the mortgagees alone, and without any con- 
firmation by &e mortgagor. Hdd, that the pur- 
chaser did not by the d^ acquire an indefeasible 
estate. Doucbti v. Wise . . 8 W. & 167 

8. Bffeot of Bala— PtffcAass of 

rtpAfe of Mahomedan widow-— FaUure to take adudl 
poaoeosion. By an order passed under Act XIX 
of 1841, A was declared entitlod to take TOssossion 
of a fourth share of her docoasod husoand B*s 
estate which devolved uix>n her according to 
Mahomedan law. Ha nephew C sueil to recover 
this share on the g^und that A had been divorced 
and this suit was ending when the present suit 
was brought by tiie purchasers of A*a ri^j^ts. 
It being found that A never took actual possession 
of her share under her decree and that 0 was in 
possession of the whole estate Held, that A*a 
vendees could not be placed in a higher rmsition 
than their vendor was when C*a suit was brought 
against her, and all that they were entitled to 
was the right to present her in the pending 
suit Mahombd Gowhub Ali Khan v. Azbe- 
MOODDBBN. MaHOMER GoHDB AlI KhAN V. 
Shububunissa Bbgum . . W. B. 1884, 88 

7. PurohaBor of fraotiongl 

Bharo of estate- to cultivate land— Bate 
of renL In the absence of any reservation or 
restriction, the purchaser of a fraction of a share 
of an estate acquires a right cither to cultivate a 
proportionate share of the lands cultivated by 
bis vendors on the same conditions as to favourable 
rents os those under which they, as proprietors, 
cultivated it, or to claim his shore of the rents 
of those lands just as he would from any raiyat 
of the estate, but without ai^ other sum as mesne 
profits. Chytun Singh v. Kayessur Koonwub 

6W.B,U7 

8, Speolfioation of land sold— 

— Purehaae of apecifi/ed land wUh deacriplum of 
amounL A party who buys a specified talukh 
with the addition description that that talukh 
contains so much land, gets the whole land iriiUh 
the speoifloatiDn of his vendor covers and whioh 
was intended to be sold, although it may be mofe 
than was contaiiihd in t^ description. Ambiboo- 
NI88A B:SAI00N V. KUXOLA KaXT RoT 

14W.B.UT 

8. OmioaUmfoopa^ 

fummdd—Miadeaoriydkfw-^omipg^^ 
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CNVO. Die ipeoificatioa in a deed of sale of land 
of the afea of the land eold frimd faeie. implk» 
that the area was logaidod as material by the 
parties, and, unless it is clear that the prceise 
area was not nnardod as material, proportional 
compensation will bo awarded to the purchaser of 
land the real area of whioh is found to fall short 
of the area spooified in the deed of sale. Sulbman 
Vadu V , Trikamji Vbtji . . 12 Bom. 10 

10. SpecifieatioH in 

tak cefiifi€at§—Sak by purehaaer at exeetUian 
sak who has cbiained poaseasion under a certificate 
of aak more extenaive than the decree. Where a 
deoieo-holder obtains an order for the sale of his 
judgment-debtor's interest in certain property, 
and becoming purchaser at the sale which follows, 
receives a sale-eertificato going beyond (ho order, 
he cannot avail himself of an^hing in the cortifl- 
oate beyond the order. If, howovor, he obtains 
poBBCsiiion according to the certificate, and sells 
to a bond fide purchaser without notioe of the 
difference Itetwoon the certificate and (he oitlor 
of sale, the latter has a good title. Gowhek 
KuMIIL BllUTTACnARJEE V. SlJHlTTH CH UNDER 

Doss Biswas . . 22 W. B. 408 

IL Non-rogistration, effect of 

— Proof of actual coniraet of aak and poaaeaaion 
on payment of purchaae-moncy. fields that it docs 
not follow from the non-registration within the 
time fixed or registration of a dcicd which was 
executed before the Registration Act came into 
operation that the purchaser has acquired nothing 
by his purchase, or that the vendor is to resume 
possession of the property, if it be shown that thuro 
was a contract of sale, and that in pursuance of 
that contract the purchaser paid the tnomy 
and obtained possession. Ram Sukun Dash v. 
RamC^und . 1 Agra 288 

18. Non-xegiatration— iiVafe of 

decree — Decree on mortgage-bond — Begiairation — 
Right to exeeuie decree. A dcoroo-hulder puiportod 
to sell to A, by private sale, all his right, title, and 
interest in a mortgage-decree obtained by him In a 
miit on a mortgi^-bond against the mortgagor. 
The deed of sale was not registered. Afterwards, 
by a registered deed of sale, A conveyed all his right, 
title, and interest in the same decree to B. Held, 
that the right to execute the decree as a mortgage- 
decree did not pass to B. Koob Lall Chowdhky 
V. Nittya Nund Sinoh . I. L. B. 9 Calo. 889 

a 0. Hub Lal Chowdhry v. Nittyanund 
SiEGK .... 120 .ZaB,398 

la AsBignment of indigo flao- 

\ffgp-~~Rig1d to rent and to indigo manufactured. 
Where a plaintiff sued on the alleged purchase by 
him of the ri|^ts and interests of certain iiartics In 
an indigo concern, it was hdd that the rents 
odUeoted and appropriated, and the indigo manu- 
faotnred and tam away before the date of the 
pnnihaie, oould not form part of the stores and 


amets sold to the plaintiff, unless the sale of tho 
assets, etc., had hoen as from some date prior to 
tho date of purchase. Chundeii Coomak Roy v. 
Wilkins 10W.B.8U 

14. Aaaignee, Habit* 

ity of, to creditor of the. factory^ Creditor, righta of 
—Dena powna, eontract k take oivr. A, by deed 
duly registered, assignoil his intc^rcst in an indigo 
factory to R. In the dci«il was u n^cital that it 
had bran agreed that B should take over tho dena 
powna account of tho factory us tho same stooil 
on the 30th September lH5fi. C sued A and B 
jointly to recover rent in reH|NM*t of lands whieh 
had been ooitupijd under a Icaw^ fnuii C with and 
for tho USD of tho factciry. and u'hich was duo 
on tho 30th Soptcniliir Ifi.'lO. R raised tho do- 
fcnco that the dobt was not included in a mcIuhIiiIo, 
datol 30th SoptombtM* 1850, sigiuxl by A, and 
which ho allog^ had lautn fiirtiishcHl to him by 
A as containing a list of tho liahilit ics of tho factory. 
Uetd, that if a trader or other pc^rson in this country 
assigns his stock in trndo and effects to anothcf, 
and sucth other iwirson en(i‘rH into a oontraut 
with tho first to pay tho dehts of tho ooroerB, ' 
cr a certain portion of such debts, the contract and 
assignment entato a liability to tho oroditiira. jg 
whoso favour sur^h contract is moijo, which they 
may enforoo by suit ; nor is tho cmlitor Ijoiind tw 
oloct botwcon his original deddor ami tho assigiiaa, 
but ho may join them as eo-dofciitlaiits in tho same 
suit. HeM, also, per I’eacock, C.J., and Norman 
ami Kemp, JJ. (Stkkr and Sktun-Kakic, •//., 
diaaenting), tho case must bo rumaihUsl to tha 
lower Court to try what was tho agrooment 
between A and B as to B taking over tho dena 
pouma account of tho facdury, wlicthor the schedule 
was an ossimtial part of the contract or not. I^ar- 
nes V. Bhawani Ciiakan Mitter 

B.L.B. Bup. VoL 64: W.B. F.B. 187 

PUOOL KOUNWAR V. ClIAHDON 

8W.B., AotX,89 

18. — Liability of 

aaaignee to creditor— Bond given by former proprie* 
tor. When tho holder of a bond from tho formor 
proprietor of an indigo factory had mado no 
demand on it for twolvo years, nor aiiprisod tho 
assignee of its oxistenco as a debt duo by tho 
factory, it was held that he could not come down 
on the present proprietors, but must look to tho 
obligor of the bond personally for satisfaction. 
Hubrrbunissa V. Cox w. B, 1884^286 

le. Bight of puTohaBer to treeB 

Btaniding on land— Nafe of land—Tranafer of Pro* 
perty Act {IV of 1882), a. 8. Trees being attaohcid 
to the earth are included in tho legal inoidento 
of the land and pass to tho transferree under a 
deed of sale of tho land in which they stond, 
unless a different intention is expressed or neces- 
sarily implwd. No such intention {b necessarily 
implied because the trees are mortgagsd prior 
to the sole and no mention of the mortgage ia 
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Made in the aale-dead. Pahduraho Shihhaoib 
u Bhimiiav Kbshav Hiiulikab 

I. Lb R 8S Bom. 610 

17. Bight to reieind sale— 

Oofieealfiieiii 0/ defeei i h iilh^Trantfer of Property 
Jet (IV of 1882), e, B&^Meamng of words ** mole- 
ridl defect m imoperfy.” The exproMion ** material 
defect in property ** in e. 56 of the Tranifer of 
property Aet (IV of 1882) indudos a defeos in tho 
title to dm estate. Snoh a defect, if concealed by 
the vendor, gives the purchaser the right to rescind 
the sale. &sa SuumiCAN 0 . Dayabhai Parma- 
vaudab I. L. Bi 90 Bom. 622 

lA SETTINa ASIDE SALES. 

1. Qround for netting aside 

■al^Sftpvioftba to have mutation of names— 
Befueal ofrevenste auihorUiee to regisier name of 
fiirehaser. Where a person purchased certain 

glands under a deed of sale, in which the vendor 
undertook to apply to the revenue authorities 
' for the transfer of the lands to the name of. tho 
Tcndceb and did so, and both persons clearly un- 
^ratood what they were doing //eU, that the 
refusal of the revenue authorities to enter the 
puTchaser's name in tho mutation register did not 
constitute a ground for oaniselling the sale and 
-recovering tho purchase-money. Gedeira Kouta 
CL Debeedbo INABAIE KOMWAB . 26 W. R 862 

2. Bond fide pur- 

ehaae from guardiane of Hindu widow acting 
OBUueivdy< The |daintid was entitled, in right of 
her decent husband, to the equity of redemption 
in a mortgaged eetate. Her guardian, in collusion 
trith the mortgagee, instituted a foroclosuro 
suit, jn which she was represented by tho guardian, 
who submitted to a decree ; and under that decree 
the property was sold, and tho defendant broamo 
the putwaaer. Hetd, that, the defendant being a 
bond fide purchaser, the sale was not liable to be 
aet aside. Khetbbmoeee Dassee v. Kxshee- 
xohueMuteb .... Harsh. 818 

s. c. Kishen MonuN Mitteb v. Kheieb- 
iioEBE Dabsee .... 2 Hay 180 


17. TITLE. 

Implied oontraot for good 

titia— Eatf by vendor for specific performance— 
Speeific Bdief Aet (1 of 18f7\ s, BB^TUk derived 
through will of former oWner^Necessity for prebate 
Succession Aet (X of 186B)f a. 187Sotiec to 
eomifiete eontraet^Besdssion of eontract— Clause 
in eontract regniring vendor to hand over deeds 
fsMng to property, construction of. By an agree- 
ment in voting, dated the 20th June 1888, the 
defendant put^ased a certain house in Bombay 
fkom Ae plaintiff for BBbOOO. By this agree- 
BBoat the plaintiff agreed tIM at the time of the 
eneentioB of the deed of sale he would hand over 


17. TITLE— eoafd. 

to the defendant the title-deeds, 

billa^ whatever there may be relating to the said 
mporty.'* The agreement further provided: 

The thne in respect of this bargain is fixed at 
two months ; within this time we are didy to have 
mnrthing deared.*’ In September 1890 me jdaint- 
iff ffled Ais suit for specific performance of tho 
agreement. 'The defendant pleaded: 1st, Giat the 
plaintiff had failed to diow a good title to the pro- 
perty ; 2nd, that the plaintiff had not handed over 
to him all the deeds and documents rdating to tiie 
property ; 8rd, that he (the defendant) had law- 
fully rescinded the contract on the 80th August 
1800. It appeared that in 1880 the then owner 
of the property, one N, had mortgaged it to one 
F, and that on the 26th Ootc>ber 1882 both 
mortgagor and mortgagee had joined in conveying 
it to one 0. This deed, however, had not been 
registered and was consequently inadmissible In 
evidence, and was rejeoM at the hearing. 0 
had, however, after his purchase taken posaeasion 
of the property and had hold it until 1886. On the 
6th May 1886 ho sold it to H. Prior to his sale, 
ms., in 1883, N had died, and left a will appointing 
F his executor, but no probate of this will had ever 
been obtained. In the sale-deed, however, to 
H of the 6th May 1886 V had Joined as a conveying 
party both in his own right and as executor m 
N. On tho 29th September 1887 H sold the pro- 
perty to the plaintiff, who, as already mentioned, 
sold it to the defendant on the 20th June 1888. 
Held, that the plaintiff was bound to give the de- 
fendant a good title, or, in other words, a title 
free from reasonable doubt (a. 26 of the Specific 
Belief Act 1 of 1877). In the absonoe of a contract 
providing that the plaintiff should show only 
such title as ho could give, or of some other special 
contract as to title, the general law laid down in 
B. 26 of the Specific Belief Act I of 1877 must 
prevail. Held, further, dismissing the suit, thpt 
the title shown by the plaintiff was not a good 
title. The conveyance of the 26th October 1882 
by the mortgagor and mo^ageo to 0 not being 
registered was not admissible, and could not be 
referred to, so that it was necessary to regard 
N os still ^e mortgagor and F as atul the mort- 
gagee of the property, while Ghad, in aome capacity 
or other, the actual possession. That befog 
the state of things, N died in 1883, and it 
was alleged that he had left a will appointing 
Fhis executor, but no probate of that willlaMl been 
obtained. The equity of redemption remaining 
in ^ as mortgagor passed on his death to his 
executor F. On the 6th May 1886 G sold the 
mperty to H (the jdaintiff’s pndecesBor), and 
F joinM In the deed of oonveyanoe as exeentor 
of N. But it was necessary for the plaintiff io 
show not merely that he joined as executor, but. 
that he had as executor, to convey to H the 
equity of redemption which hsd come to him from 
N. a 187 of the BnocesBloB Act (Z of 1866) the 

onlly mode of dofog this was up the piobafo 
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17. TIT1JS--COII6U. 

•d Xr$ will^ uid tiuihad not been obtained. If 
•an heir of N raed for redemption^ the defendant 
wonld hn^ no defenee, unlM ho could prove 
that he had acquired Ae equity of redemption. 
For thii pnrpoie, by ■. 187 of the Sucoeaflion Aot 
(X of 186S) probate would be neoemaiy, and 
he would consequently be obliged to prove the 
will and pay duty upon all the property inoluded 
in it. That would m a liability which the Court 
oould not impose upon a defendant resisting 
speoifio performance of a oontraot like the one 
made by the plaintiff. Where a vendee ascertained 
that the title of property sold to him was derived 
through the wfll of a former owner which had not 
been proved. Qucsn ; Whether a notice given Ity 
him (the vendee) to the vendor to produce the will 
and give eatisfiwtory proof, its being the last 
will A the said owner within four days, was a 
reasonable notice so as to entitle the vendee 
afterwards to rescind the contract. A contract 
of sale provided as fdlows for the handing of the 
title-de^ of the property to the purchasers : 
** And at-the time of the execution of the deed of 
sale you ** (i.e.. the vendor) “ are duly to give us, 
the purchasers, the titlo-de^. vouchers, and bills 
whatever there may be relating to the said pro- 
perty.” Hdd^ that this clause meant that what- 
ever doeuments of title were neoessary under the 
terms of the contract^ or under the general law. 
should be handed over by the vendor to the vendee 
•at the execution of the deed of sale. Mauomxd 
Mitha «. Musaji Esaji I. L. B, IE Bom.667 

18. VENDOR. RIGHTS AND LEABUJ'nSS 
OF. 

1. Unpaid vendor— Jfe/iwof fo 

dsfteer tuufer paynyttU^RigU after ddivery, A 
party selling land may refuse to give delivery until 
the consideration is pm ; but having given delivery 
he has no right to retake possession and pay 
himseE the purehase-money out of the usufruct. 
Pbik SooimABSi Dobsia v, Gbish OHUiroxR 
Budttaghasju . 10 W. B. 184 

S. . - Foiihurttopay 

sekob of eoiwidmifoii-nioii^. When a vendor of 
land is not paid a portion of the oonsideration- 
inonsy. he cannot wholly disaffirm the contract 
but he can establish his lien on the land as an 
unpaid vendor. Mohbum Ally v. Balasoo 
Kon 8Hagr576 

8.- Fenefer’s Itea 

/or wfM parehoM^montif, In a suit claiming 
■pomes si o n of land purchased by the pl^tiff from 
4he defendant, the MnnsE threw out the claim 
for want of oonsidcration ; but the District Judge 
found that the plaintiff was entitled to have tiSe 
Jsod. and that the defendant might sue for the 
pareliase>moiMy. JSTsU^.that the equitable dootrine 
iof the vendors Ben for unpaid purohase-money 
SMUed to the oase^ but as the District Judge 
Imd not decided whether the defendant had suo- 


18. VENDOR. RIGHTS AND LIABILITIES 
OF— could. 

ooeded in proving that the purohaso-money had 
not been paid, the suit should bo romandoil for 
a finding by him on that issue. Yullappa but 
Buappa V, Mantappa bin Basappa 

8 Bom. A. C. 108 

A Canirnetto eeU 

laod — Reacisaian — Ee-snfe hy regiatered de&l. A 
sued to recover oeriian land which ho rlairaod 
under a registered deed of Rule oxooiitiHl by t-ho 
owner. Prior to the date of this sale to Ap Jd 
had boon put in pc'iwiosHion of tho land under an 
agreement to purLhmiu the land for IVUM). 'I'ho 
salo-dood to M had not been oxociitod liecauHO 
only R200 of Uio purchaHo-money hod Uhmi piiid 
to the owner. Urttl, that A could not rocoviT, 
aa it was not open to his vendor to rescind tho 
contract with ilf. Moidin v. Avakan 

L L. B. 11 Mad. 863 

8* Failure to pay 

portum of parchaM'tMney. Tho vendees of c'erUii'i 
land, a portion of which only was in their poHsossion 
by virtue of tho sale, tho rest being in the poBRossicin 
of mortgagooR, sued fop a declAratioii of their right 
to such land, and to have a sale of a portion of 
I such land, made afUT it hod been sold to them, m«t 
aside. Hrirl. that, inasmucih as the sale to them 
I had token effect, they were entitled, notwith- 
standing, tho whole of the purchase-money might 
I not have boon paid, to a doerno os claitned, and 
! the vondon. if they hod any cfeim in respect of 
tho purchaso-monoy, should be left to sock ihf‘ir 
lemociy. Kbsak v. Ganoa Fbasaii 

I. L. B. 4 AU. 168 

6, . . iitoppatje in 

tranaihir^Lien of unpaid vendora—Ayenla for 
purehaao of goode-^Insdvency^Right of carriertt. 
A firm at Gawnporo sent an agent to Sarusi, 
plaintiff’s rosidonoc. to effect purchases in cotton, 
and tho plaintiff, at tho iiistonoo of the ixsrsoii 
BO deputy made purchascjs and supplied funds, 
both 'for purchase and for their carriage and in- 
Burance. tho agent doing nothing but consenting 
to the amuigemcnts and giving hiindies on bis 
employer’s corrospondenta in payment Tho goods 
wero dospatoh^ and insured, but hofoie reaching 
their destination tho firm became insolvent, 
and tho plaintiff proocoded to toko poHscssion of 
them, but was prevented on account of the goods 
be^ proviously attached by tho defendant, 
a judgment-creditor. It was hM on plaintiff’s 
suit that the plaintiff was an unpaid vendor, and 
had a Bon on the goods for the price, and mi^t 
detain the goods till he received or was satisfied 
. about the payment for the said goods, a oomplotcd 
oontraot for the sale of the goods notwithstanding. 
An unpaid vendor, in case of tho vendees’ iii 
Bolvenqy. may stop tho goods sold in iranaiiit 
Agents for the purraase of goods have a Bon on 
the goods when purchased for the moneys paid 
and uabUitloB incurred by them In respeot toau^ 
purchase, and ore not Iwund to doBver tho goods 
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18. VENDOR, RIGHTS AND UABILTriES 
or— eoiiM. 

until they are reimbunod or seoured for such 
advanooB and liabilitieB, and an agent in thia 
charaoter ia in the poaition of an unpaid vendor. 
Where the vendor ia not otherwiae paid thanl^ 
having received the inaolvent’a acoopianoe, he 
may^inthe event of the purchaaer'a inaolvenoy, 
atop the gooda, though ho may have negotiated the 
biUa, and they are atill outatandiiig and not yet 
at maturity, Whilat the gooda aold remain in 
the handa of the carrier employed to convey 
them to their original dcatination, aa between 
buyer and aoUer. no caao of conaiructive poaaoaaion 
ariaea, unleaa when the carrier ontcra expreaaly 
into aome new agreement, distinct from the original 
contract for carriage. So aliio the mere acta of 
making or campling the gooda, or giving notice 
to the carrier to hold the gooda for the buyer, 
though done with intention to take poaaoaaion, 
do not eatabliah a conaiructive poaaesHion, or 
affect the right to atop in iransiin. Where tho 
right of atoppago in iranaitu veata in the conaignor, 
it cannot bo defeated by tho claims of other crecUtors 
of the consignee, the unpaid vendor having an 
elder and preferential Ucn. Buolanath t\ Baij 
Natb 2 Agra U 

7. Stoppage in 

ifonaiiu — Bailway reetipla — Kfeel of eniarning 
railway receipts — Tiik of endorsee of such receipts 
—Contract Act {IX of 1872), s. 103, Tho firm 
of C D oarried on buaineaa in' Bombay. A, the 
agent of tho firm, bought from tho first defendant 
// at Bijapur a quantity of wheat which at A*s 
roqueat was on tho 28th and 29th May 1889 con- 
signed by // to tho firm of C D at Bombay, on 
tlm understanding that the consignees were not 
to have the wheat until they had paid the hundia 
drpwn in reapect of it The wheat waa sent to 
Bombay on tho 28th and 20th May 1889, in three 
conaignmenta, viz,, of 66, 104^ and 181 ba^ reapec- 
tively, and two hundia for R1,000 and fll,(X)0 
reap^vely payable at sight were drawn A 
in BijapuT on the firm of C D in Bombay, and were 
given him to i/, who thoroupon handed to A 
the thrw railway receipts for the threef oonaign- 
menta which had been despatched by the first 
defendant’s agent at Bijapur railway station. 
The hundia were sent by If to his agent in Bombay 
for collection. The hundi for R1,000 arrived 
in Bombay on the Slat May, and was paid on the 
let Juno. The hundi fbr Rl,500 anived in 
Bombay on the lat June, and waa dishonoured on 
the 2na Juno by tho firm of C D, which afterwarda 
stopped payment and became insolvent The rail- 
way receipts given by JET to A at Bijapur were in 
the following form : ” Received from H the under- 
mentioned goods, 181 bags of wheat This receipt 
must be pmuced the consignee, qr the goou 
will not be delivered ; if he does not himself attend 
he must endoiae a roqueat for deliveiy to the person 
'to whom he widiea it made. If the oonsignmeat 
or thia railway receipt is aold one or more times, 
the endonement mnat bo a distinct order to deliver 
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to a certain poi son or firm, and thia order must be 
on a one-anna stamp. H more than one order 
appear on the face thereof, each order must bear 
a stamp. 1 (we) hereby certify that I (we) am 
(are) aware that tho Southern Mahratta Railway 
has received the abovementioned goods subject 
to the conditiona noted on the bim]^ and &at 
I (we) agree that it should receive them subject 
to thm conditions. (Sondor’s signature.)” On 
obtaining these railway receipts, A sent them 
at once to tho firm of G D in Bombay, and on the 
Slat May 1889 they wore endorsed by C, a member 
of tho nrm, to the second defendant V to secure 
an advance of R2,000. The ondoracment waa 
aa followM! “Signature of 0 D, I have solrl 
the ^livery, as per this receipt, to V. Tho hand- 
writing of G.” Two conaignmonts {viz,, 60 bags 
and 104 bags) and part of tho third {viz,, 73 bags 
out of 181) had arriverl in Bomliay by the 2nd 
June in bags bearing G i/a marks. On that day 
V applied to the Railway Company for delivery, 
and paid full freight on all throe consignments. 
He waa allowed to remove the 66 bags and the 104 
bags. After having done this, he loarled his carta 
with the 73 bags, which had then arrived, out of 
the consignment of 181 bags without any objection 
on the part of the Railway Company, but he waa 
not allowed to take them out of tho station yard, 
and the 73 bags were conaequently unloaded, and 
together with tho balance of the consignment of 
181 baga, which subsequently arrived, wore re- 
tained by the Railway Company. The reason 
given by the Company’s servants for the deten- 
tion was the receipt of a telegram sent by !l 
from Bnapur, on hearing of the dishonour of the 
hundi for Rl,600, directing that tho 181 baga 
should not be delivered. At the trial the Judge 
found that thia telegram had probably been 
received before all of tiie 73 bags had been loaded 
into the carts. HM, (i) that there was no such 
delivery of the 181 bi^s to G D’a agent at Bijapur 
as to deprive H of his right of stoppage in transitu, 
(ii) That there was such a delivery of tho 73 bags 
at the railway station to F as to determine H’a 
right of stoppage ta transitu. It was to be as- 
sumed that Ws telegram did not arrive in time 
to prevent the bags being placed, with the consent of 
the Railway Company, on F’a carts, for it waa not 
until the carts hod been loaded that the Company’a 
Borvanta interfered to mvent thetr leaving, the 
station yard. Before that time the Areight for 
tho 73 bags had been paid by V and ^ railfT^y 
receipt had been given up to the Company 4Uy 
signed by F’a servant Everything had bean done 
on the part of tiie Company to divest themsalyeB 
of their lien aa cairien ; for the mere fact thaii||| 
carta were still standing in the gooda toMontm 
of the railway station after the bam hpa beeti. 
l^aced on them could not affect me qhaaliW, 
there being no suggeation that the ihatter^ aa 
between the Company and Y had not been’tom* 
ptot^ aettled. (ill) That the railway lecel^ 
were not Instmmenta of title within the m ean in g 
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of B. 103 of the Indian Contract Act (IX of 1872), 
and that by ondorring and handing them over, 
the Arm ci 0 D did not assign them to V within 
the meaning of the said section. Great Indian 
Peninsula Railway Co. v. Hanmandas Ram- 
X180N .... I. li. B. 14 Bom. 67 

8 , — Sale ot imtnove- 

aUe properlif — Non-payment of pvrchaee-tntmey 
-—Vendor* e remedy. A vendor of immovcablo 
property who has given possession to the purchaser 
is not entitled to rescind the contract of sale 
and recover possession because the purchase- 
money is not paid. His remedy is to sue for the 
sum due, and he has a Uen on the pro]jerty for 
the amount. Trimaijiav Kaghavendra v. Muni- 
cipal C03IMISSI0MEKS OF HUBLI 

I.li.B.8Bom.l78 


9 . 


Non-payment of 


purchfise-money — Suit for poaeeasion by omdee who 
hoe not paid the purehiet-money — Remedy of vendor. 
The plaintiffs owned land on which the defendant, 
with the plaintiffs* leave, built a house. Disputes 
arose between plaintiffs and defendant, and in 
February 1893 the defendant obtained an order 
from the Manilatdar in a imssessoiy suit against 
the plaintiffs directing the plaintiffs to give up pos- 
session of the property to him. In Augu.Ht 1893 an 
agreement was mode between them, in pursuance 
of which the defendant exinnited a rent-note to 
the plaintiffs promising to give up the pruixTty to 
the plaintiffs at the end of four months on jiaynicnt 
by the plaintiffs of RIOO. On the 2rith November 
1896 the plaintiffs brought this suit for possession, 
alleging that the defendant refused to give up the 
property. The District Jiiilge dismissed the suit, 
finding that the plaintiffs had not paid the 11100, 
and holding that the defendant was therefore 
justified in putting an end to the contract contain- 
ed in the rent-nota Hdd (reversing the decree), that 
the evidence showed the transaction to bo a sale 
of the property by the defendant to the plaintiff 
for BlOO, possession being given to the plaintiff 
under the lease for four months; that the sale 
was a completed tiansactiun, although the BlOO 
had not been paid, and that the only remedy of 
the defendant was to sue for the amount. Saoaji 
V. Namdev L L. B, 88 Bom. 685 


10 . 


■ Purchoee-moneyt 


8mt by vendor to recover — Non-regietrution of 
honda given for purchaee-money of land. The 
defendants purchased land from the plaintiff, and 
MTO bonds for the TOrohase-money. These 
bonds were not registered, and were therefore not 
admissible In evidence. Hdd, that tho plaintiff, 

. a fts' vendor, was under no necessity to rely on the 
' boddSin order to establish a chaige on the property 
> Mid in rmpect of the unpaid purchase-money. 
•Unpaid purchase-money is a chaige on the property 
in tho hands of the vendee, and the claim to 
anforco it falls under Art. 132, Seh. IT, of the 
limitation Act. Vibcsiand Laixhand v. Kuhaji 
L la B. 18 Bom. 48 


VBNDOB AND PUBOHABBB-eoiiAl. 

18. VENDOR, RIGHTS AND LIABILITIES 
OF-cofild. 

11. — - Transfer of Pro* 

perty Aot (IV of ISS'J), s. 5S — IrnpHol covenant 
for title — Acts amounting to wnii^ of covenant 
— Possessitm taken under contract — Right to recover 
unpaid purchase-money— Lien, On 161 li August 
18^ tho defendant, having iigit^cd tti piirohaMO a 
house belonging to tho plain! iff, execiitcd an 
agreeinent, in which it was slated ** l-liiit he hocl 
this day purchased the house iM^longing to (jhoiisiah 
Bi*gum Sahiba (plaintiff) for R16,(NNi, that ho had 
paid R1,000 as iiii ailvaiieu and taken poHsession, ‘ 
that ho would pay the Imlaneo with iiiten^st at 
tho rato of R1 ]kt (mmiI. {nt menstMu within liftoen 
days, and obtain a salc-deod from the nhuI IVgiim.” 
'iho plaintiff at tlio liino of tho ugriMMiient had not 
obtaiiicHl a conveyanco of tlio house to her, and 
was not alilo to iimder a eonveyaiiiH* in tho deroiul- 
ant until January 1887, whoii she diil so. Moan- 
whilo tho defendant toi»k ;K>ssi‘Hsiiiii iiiiiler tho 
Bgrcoiiiont, iiayiiig only a |K>rtum r>f tho Imlanco 
of the piirchasR-moiioy ; ho also execiit4!d certain 
refNiirs to tho hoiims and lot it to a t^uiaiit and 
onjuyiHl tho rent. It further nppeareii that 
shortly afti^r tho ahovo agri«>mc‘iit- ho sniight to 
obtain n salc-i1c*cd from tho plaintiff and attc^mptod 
to taiHo a sum of money on a mortgage of tho huiiso. 
On 22nd DceernlNT 1885 tho ilofondniit wrote to 
tho plaintiff iknnaiiding a oon veynnn* and giving 
notice that, if tho wilo bo not oomplotoiJ in tho 
following month, the iiiten^st on tho Isilnneo of the 
piiTchoHo-moncy should oense ; but no oviilcnoo 
was given as to any afipropriation of tho piirchaso- 
moncy by tho defendant. In 1887 the plaintiff 
filed tho present suit hi n'ooviT tho unpaid 
piinihase-monoy with iritorest at 12 piT cent- 
Ilcld, that tho acts of tho defeiiilant ninoiiiit4sl to a 
waiver of tho implioil cioveriaiit for title, and J^hnt 
the plaintiff was entitled t4i recover tho iiniiaid 
purchase-money with iiiten.'<Ht at tho agroisl rato 
up to tho date of payment, and that ho was further 
ontitlrol to a lion on tho pro|)erty for that amount. 
GnousiAii Begum v. RuhtumjaIi 

I. L.B, 13 Mad. 168 

18. Aioi — Creditor 

of vendor, right of, to lien — Mortgage. Although 
an unpaid vendor holds a lion ii|)on property 
sold for tho conNideration-iiioni% yet a cnniitrir 
of that vendor eannot claim the sarno right. If a ill 
Ram V. Drnaput Singh 

I. L. B, 8 Calo. 167: 11 O. L. B. 889 

18. ConditionB of sale— 

by Odvemment — Auction-sale of confiscated pro- 
perty — Oround for setting aside sale. Whore it 
was made a distinct condition of salo that the 
property should lie sold to tho highest bidder 
without any restriction of tho purchaser being 
a rebel or not x—Udd, that tho Government may, 
like any other nellor, imiMMo any condition it 
pleases in referonoo to tno property which it 
offers for sale, prior to sale, but is not at liberty 
subsequently to tho sale to disaffirm or annul 
it on a ground not only novel but directly at 
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vuianoe with the tomii on which it oilend the 
property for aale. Siva Lall v. Mahomed 
^ SAgMiao 

lA Vendor keenixiff wezidee 

*0118^ of poiBoeelon— iSeti /or f»rtt(tofH-TftMiee 
— Hunt profit, Wheri% in a anit for partition, it 
appeared that the vendor of the portion aned lor 
had kept the vendee out of poaaeaaion, the vendor, 
though liable for meane profita, waa not in the 
poaition of truatee of the lenta for the party kept 
4oat of poaaeaaion. Nilkamal Lahubi v. Gu3ro- 
MAHX Dbdi . 

7B.L.B.P. 0.118: 16W.B.F.0.88 

16. Unpaid pnrohaBa-xnonev— « 

— Lien /or tmpatd pii/rdiaat-nyaoty. Where the 
oonaideration for a aalo waa the immediate payment 
of a portion of the purohaae-monev and an under- 
taking the purchaaer aa to the roaidne, and 
part payment waa made and an undertaking 
given in the form agreed upon»-"Hek2, that 
the mperty poaaod, at law and in equity, to the 
purchaaer when the conveyance and agreement 
were executed, and that thm waa no lion for the 
unpaid purehaae-money aa againat the property 
Bold, fieli, also that, when the vendor Actually 
rooeivea the consideration for which ho stipulates, 
there is no lien. Jn ra B^enfioood Brick mid Cool 
Ih B, 4 CK D. SOS ; Jersey v. Briion Ferry 
FloaiingDock Co., L R. 7 Eq. 409, 413; Wilder 
V. lord Ansofs, 3 Buss., 488; 1 8. 4k 8. 434; In 
re AUisri Life Assurance Company, L. B. 11 Eq. 
184 ; Dinon v, Qayfere 1 De Q. 4k J. 858 ; Parrot v. 
Ewedland, 3 My. 4k E. 855 ; and Clarke v. Boyle, 

3 8im. 499, referred to. Webb v. Macphebson 
<1001) 6C.W.N.160 

lA — Transfer of Pro- 

perii Act, s. 55, sub-s. {4) — Fendor'a suHiviory 
cha^ in resped of unpaid purehase-moncy^Efod 
of eanifad to defer paynicnb---CeHifcaie of appsStn- 
Act XIV of 1882, ss. 595 (c) aiui 800. Under 
a 86, anb-a (4), of the lYanafer of Property Aot| 
a vendor haa a statutory charge upon the whole 
of npperty aold, in the handa both of the purchaser 
and of thM claiming under him, for the whole of 
the unpaid balance of purchase-money, unlesa 
there be a clear contract to the contrary between 
the partiea This charge is difEerent in its origin 
and nature from the vendor’s lien as createdl^ 
Courts, of Equity. It ia not exduded by a mete 
personal contrart to defer payment of a portion 
of the purohase-monqy, or to take the purohaae- 
money by inatalmenta, orby any contract^ covenant 
or aoeement^ with respect to the purehaae-money, 
whiw ia not inconsistent with the continuance 
\»f the charge. So Md, in ragud to immoveable 
property at Darjeeling. A Mrtifieate of appeal 
dw purauant to aa 696 (e) and 000 of the uvil 
nooeduriB Codeb that the case is a fit one for app^ 

. h Ea/oh Tasaddnq Basal Khan v. Manik 
Ohffd, L. E., 30 I. A. 85, diatiiigniah^ Weee 
«.MA cnaB8OE(1908) . .XaRSOX, A.M8 
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17. Fewdor’a lien for 

unpaid piisrdiiBne^monsy~--Transfer of Properly Act 
(IV of 1882), s. 65, esb-s. 4, eL CoiU^ fe 
4he:eoiiirary **---8aile in consideration of a partieular 
eooenatil^Waiver-'-Charye on property sold, aban- 
donment qf— Appeal to Privy Coundb-Certifeate 
of appeal, form of— ** 8ubslantial question of law** 
— Ctetl Procedure Code (Act XIV of 1882), ss. 608, 
800. The charge, which a vendor obtains under 
a 66 of the Transfer of ^Property Act (IV of 1882) 
is different in its oridn and nature hrom the vendor’s 
lien given by the English Courts of equity to an 
unpaid vendOT. The Indian Act gives a statutory 
charge upon the estate to an unpaid vendor, 
unless it be excluded by contract^ and such 
a charge standa in quite a different poaition 
from a vendor's lien under the English law. Such 
a ohqrge ia not excluded by a mere personal contract 
to defer payment of a portion of the purchase- 
money, or to take the purohaso-monoy by in- 
stalmenta, nor by any contract, covenant or agree- 
ment with respect to the purchase-money, moh 
is not inconsutont with the continuance of the 
charge. Eenible: The Engliah cases aa lo a 
a vendor’s lion for unpaid purohaso-monoy, though 
useful for the purpose illustration, are not 
authoritative in the interpretation of the law 
on the subject, as laid down in a 66 of the Transfer 
of lYoperty Act. A conveyance or sale in con- 
sideration of . a covenant to pay a sum of money 
in the future is different from a sale in consideration 
of money, which the purchaser covenants to pay. 
In this case the High Cbmrt liad held on the authori- 
ty of the English cases that the purchase was one in 
consideration of a particular covenant, and that 
consequontly no ohuge on the prop^y arose; 
but, hdd, by the Judicial Committee, that the 
conveyance was made in consideration of a sum 
of money part of which waa paid down and the 
payment ox the balance of which waa deferred, 
and that there waa therefore no contract excluding 
the operation of the charge. Hdd, also, on the 
evidence, that there had been no waiver or abandon- 
ment of the charge by the vendor. The certificate 
of the High Coimt that " the case waa a fit one 
for appeal to His Majesty in Council ” was held to 
be corroot in form, and not subject to the objection 
that it did not state Ihat a substantial question 
of law was involved in the case. Tassaduq Basal 
Khan uKadii Bam, LL.B.25AU. m:L.B.30 
/• J. 36, iliiitinmiiMhiiii- WeBB t«. MaOPREBBOE 
(1904) . . . . Z.IaB.810al0.67 

ao.80.W,N.41 

18. OenhraiBtAei (IX 

qf 1872), s. 78—OoiikaiBt to seU imaswwahkwopsr^ . 
—Dmnageo for hrsack of each conkroBL The roli 
in Flarsan y. TharMO, 8 W.BL 1078, linot kw 
. in this country. 8. 78 of the Contact Act impoaiM 
no moepticii on the crdinaiy law as to daoSiiiSi 
whtavor the eabjeot-matter of the coataoli 
In cases of bceadh of ooBtad for ode of immoyi- 
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•Uo property thiongh inability on the vendor'i 
part to make a good title, the damagoi mutt bo 
■w a ned in the usual way, unlets it can be shown 
that the parties to the contract oxprotsly or 
imidiedly contracted that this should not render 
the yendor liable to damages. Filamber Sundarji 
▼. Oonibai, L L. R, II Bom. 272^ diitingiiished. 
Rahghhod V. Mammohandas (1007) 

I. L B. Sa Bom. 166 

19 . SdU-^PurehoH- 

money parUy paid — Right of vendor' e decree- 
Mdere to bring the property to aah in execution as 
his judgment-debtor's property. Where on a talc 
part of the sale considcratioii remaint unpaid, 
the vendor has a lien on the property told for the 
unpaid purohaso-money. But this docs not en- 
title any decree-holder of the vendor to bring 
the property to sale in execution of his decree 
as property of his judgment-debtor. He may 
attach the unpaid portion of the purchasQ-money 
which is duo to his judgment-debtor and enforce 
his lion" on the property but ho cannot cause the 
property purohased by a third party to he sold 
for t^ recovery of the unpaid purchase-money 
to which ho, as decree-holder, is not entitled. Mon 
Lal V. Bhaowan Das (1909) 

I. L. B. 31 AIL 448 


19. MISCELLANEOUS CASES. 

L Deed of sale, proof of- -Suit 

for possession under deed of sak — Delivery of deed 
of sale. In a suit for posscMion of land on the 

r and of title under a kobala, it is not enough 
the plaintiil to prove the writing and signature 
of the kobala; he must also prove that it was 
delivered as a complete instrument. Omrd Au v. 
Nidhberam . . 82 W. B. 867 

8. - FiotitiouB anlo— Mortgagee- 

Suit by purchaser for eonfirtnalion of possession — 
Issues. Where a sale by A to the plaintiff had 
taken place shortly before a mortgage of the same 
property by A to the defendant, tlie defendant is 
entitled to have raised, in a suit brought for 
oonfinnation of TOSsession and to dcchure the sale 
valid, an issue whether the sale was bond fide and 
for consideration, and whether possession passed 
under it to the plaintiff. The proper issue is not 
whether the dekl of sale was genuine or not. 
Gabbhu Bhagat V. Rvnolal Sing 

7 B L. B. Ap. 88 

8. Owner itanding by and Boe- 

Ing property sold — Right to have sede set 
aside. The rule that one who, knowing his own 
titles stands by and encourages a purohase of 
property as another's will not bo allowed to dispute 
.the valimty of the sale, implies a wilful mideading 
of the purchaser by some breach of duty on the 
ownw^s part. In this case there was nothing 
more than mere quiesoence. Baswavtapa Shidapa 1 
a^BiAinr . . • . L LB 9 Bom. 88 / 


19. MISCELLANEOUS CASES-poafd. 

4. - Furohafler from hnaband— 

—Aequiseeenee of wife-— Suit to set aside purchase 
as being wife's property. Where a husband was 
alleged to have given a share in some property 
to his wife, end the husband subsotpiently sold 
the whole property to another party, and put 
the said party in possession, without any objcotion 
from the wife, who for years behaved os though 
she hod no interifst in the pnipi^rty other than 
that arising from her husbamrs possession of 
it in his own right. Held, that a person nfUwwards 
olaiming to have purchased the wife's share, and 
seeking to bo put in possession, roiild not tlisploco 
the bond fide purchaser frtun the husband, 
for a person in tlio position of the wife in this 
cases who chooses to stand b^ for yt^ars not as- 
serting her rights, but allowing another to deal 
with li'.T property os his own, has no wpiity to 
com 3 into Court and eject any one wh't has pur- 
chased in ignorance of her title. Soojat MAirovno 
fu Mahombd Tobab 86 W. B 881 

6. Grant of estate when having 

bad title — Vendor afterwards o/ttaining good 
tide — Specific^ Relief Act (/ of tSi?). s. IS. A, 
holding a certain melial os a ghatwal. mortgaged it 
to B by way of a Euri-posligi lease for twenty-one 
years. Shortly after the granting of the lease, tho 
camindar mt a decree against A, by which A's 
ghatwali nght was extinguished. In exiHiiition of 
that deereo, the xamindar ousted and took khas 
poBBOBsion of tho mohal. Some years afterwards, 
tho zamindor granted to A a iKtrpelual inokurari 
lease of the same mohaL Held, in a suit against 
A instituted by tho assignee of B*s rights in the 
ziir-i-pcshgi, that under s. 18, Act I c»f 1877, A 
must, out of his premnt estate in tlie mehaL 
make good the zurl-poshgi. TjOut Naraiv 
Singh v, Siiowkbb Lall . . 8 O. L B88^ 

6. Separate agreement by pur- 

chaser' -iSfiiAsevficfd exercise of pre-emption^ 
Co-sharers. Where a vendor in selling his property 
got the vendee to execute another deed in his 
favour for certain bighas of land for his mainton - 
anceand subseqiicntly, on tho completion of the 
bargain, a co-sliarcr took that profMrty by right 
of pre-emption : Jldd, that thfi ngreumemt, being in 
fact a part of tho oonsidetration for sale and bond 
fide, was binding on tho pro-emptor, who could not 
claim to have tho bargain made with him on more 
fovourablo terms than those offered by tho stranger 
and accepted by tho vendor, tho fact that ho was 
no party personally to the agreement not with- 
standing. Kiiatf Singh v. Hkbra Dahs 


1 Agra 76 

7. Decree in flavour of vendor 

— Sale set side — Possession— Purchaser in pos- 
session after decree and pending appeal — - 
Aeddent — Loss by fire — LtafiUity for damage* 


The plaintiff and tho second dofondant A were 
brothras, and worked a cotton press in partnership. 
In August 1884 A sold tho press for 1136,000 toF 
(the first defendant), who paid A R6,000 earnest- 
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monej and was put into poMession. The plainUfl 
,thM phraRl^t a suit (No. 327 of 1884) againat A 
pmrat for a dimolution of the partnenmip. V 
ifaa alio a party defendant to that auit. The 
plaintiff allo^ that R35,000 waa much too low 
a prioe for the preaip and he objected to the aale. 
He prayed that V might be restrained from oon- 
.linaini I in poMeision of the press and working it, 
and that a recoircr might be appointed to take 
possession of it until farther orders. On the 
list April 1886, on a motion, the Court refused 
to grant an injunction and receiver, but ordered 
r to pay H30,000 ( 1 . 6 ., the balance of the purchase- 
money) to the solicitors of the parties of invest- 
ment until the hearing of the suit, and directed 
that, if that sum was not paid by the 2lHt May 
1886, a receiver should bo appointed to take 
possession of the press. The suit (f.s.. No. 327 
of 1884) was hoard on the 16th Fcbniorv 1887, 
when it was hold by tho Court that the sale by A 
to V was without authority ; that the dofendant 
V took nothing under it, and that tho plaintiff 
was entitled to havo it set aside. Certain matters 
still remained to bo dooidod, hut on the 28th Fobru- 

1887 the decree in the suit waa made, giving 
effect to the findings already arrived at on tlm 
16th Fobniaiy. Tim decree by consent directed 
various accounts to bo taken, and, among others, 
an account of the profits realised by the working 
of the press bv tho defendant V since his possession 
thereof, credit being given to hjm for all sums 
depended by him in tho repairs, maintenance, 
and working of the said press and for the manage- 
ment thereof by him. Tho decree further ordered 
that the defendant V should be repaid tho B30,(K)0 
which he had paid under the order of tho 2lBt 
April 1886, and directed ** that on such payment 
tKs said defendant V do forthwith give over 
possession of tlie press to the plaintiff and the 
dofendant ri.” The defendant V at once gave 
notice of his intention to appeal There was 
some delay in drawing up the decree. The minutes 
were spoken to on the 31st March 1887 ; the decree 
was sealed on tho 13th April 1887. Meantime, 
on the 6th April 1887, and while the defendant 
y was still in possession, a fire broke out in the 
press, and much damage was done. Subsequently 
to tho scaling of tho decree as above stat^ the 
press in its damaged condition was handed over 
to the plaintiff’s firm by K, who also desisted 
from prosecuting his appeal, tho injury to the 
press having made it contrary to his interest to 
appeal In May 1887 the plaintiff filed the present 
suit, claiming to recover B60,000 from tho defendant 
F as tho value df the press, or such further sum 
as might bo necessary to rebuild and restore it. 
He alfiged that the fin was caused by tho working 

pnss i^r^he defendant V after tho^dmree of 
the 28th February was an act of trespass by him, 
and that therefore, independently of the question 
whether the fin was caused by the niogligune 
of V and his servants, tho said F was liable for 
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the loss oecasioned by the fire, ffeui that» 
independently of negbgenoe, the defendant. F 
was not liable to the plaintiff for the loss occasioned 
by the fin. Down to tho decree of the 28th Febm- 
ary 1887 the defendant in keeping possession of the 
press and working it was, no doubt, a trespasser# 
but subsequently to that decree he nmained 
in possession and worked the press with the don- 
sent of tho plaintiff. The maxim volenH nan fU 
injuria appl&d to the circumstances of the oase. 
Hdd» also, that, no negligence having boon proved 
against the defendant, tho suit must be dismissed. 
JaWSSTJI BUBJOBJI DaRADUBJI V, EnBAHTM 

Vydixa . . 1. L. Bk 18 Bom. IBE 

8. Bight of pre-emfEIbn-^ 

Option of getting estate re-transferred Mortgage* 
In July 1870 E, tho owner of a shan of a villan,. 
executed in favour of M an instrument whereby 
ho transferred by sale tho shore to if absolutely. 
In November 1870 M agreed to re-transfer 
tho share to if, if E desired, at any time within 
thirteen years, to re-purchaso it, on payment 
of tho sum which M had paid for it. Daring tho 
term mentionod in tho agreement of November 
1870, E not having taken advantage of tho agresi^ 
monc, M sued, as owner of the share# t» 
enforce tho right of pre-emption in respect of the 
sale of another share of the village. Jfrid, that M 
having become, under tho transfer of July 1870^ 
the out-and-out proprietor of tho share, 'until 
E availed himself of option given him by tho agrees 
mont of Novombor 1870, the full estate of an owner 
carrying with it the right of pre-omptioD* vested 
in AT, and it was competent for him to enfsyrot* 
such right by suit. Eamsaran Lai v. Amrita 
Kvar, /. L. E. 3 AU, 369, distinguished. Buajah . 
V. MnsRTAK Ahmed . . I. L. B. 6 All 884 


8 .^ 


> Condition against 


alienation, Tho co-sharers of a certain estate 
sold it to E, On tho same dav as the vendors 
oxeoutod the conveyance of such estate to E the 
latter executed an instrument whereby he agreed 
that the vendors might redeem snoh estate or 
any portion thereof, within a certain term, on 
repayment of the purchase-money or a propor- 
tionate share thereof, and in such case tho 
sale would be oonsidored oanoelled : provided that 
the vendors paid tho money out of their own 
pockets and md not raise it by a transfer of tho 
promrty, and not otherwise. The heir of one 
of me vendors sold his share of such estate to 
Af and A sued E to redeem such share. BsUg 
W the Full Bench (Btuabt, C.J., doubting)# that 
the nature of the transaction between E a^ his 
vendors must be determined by looking at both 
the conveyance and the agreement# and 
both those doonments being regarded, the traam- 
^on between them was one of mortgage, and tho 
vendors had a right of redemption, and the proviso 
in the agreement waa inequitable and inoapaUe 
of enlorrement andnat them or their le p reae nt a- 
tives In title. H3iCm,l7FiABSov,J., that tho 
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mgraemimt was not of the natnro of a pononal 
eontnot enforcoablo only by the original vendors, 
juidnotby their reprcHentatives ; that, assuming 
that a transfer of the properly was prohibited by 
the affreemont* R could not, as implied by the 
Full Bench ruling in Dookhehore Rai v. liidaynU 
odUdhf Agra^ F. B., Kd, 1874, 5, treat as a mullity 
the s^ whicj^ had been niailc to A, and A'a right 
to redeem could not bo reasonably denied and 
resisted ; and that a transfer was not positively, 
but onlv implicitly, prohibited by the agreement 
R merely declaring that ho would not recognize 
the transferees as having acquinid the equity of 
redemption or canocl his own sale-deed, and such 
a deslMtion was beyond his oompetenoe and had 
nolegdefi^t Ram Sarah Lal v . AmritaKuar 
Z.la&8A11.868 

10. V— Sptdfic RdUl 

Act (i of 1877), s. 18 {a)—Tranafer of property 
Act (ly of 1882), s. 43. A member of an undivided 
Hilidu family consisting of himself, his adoptive 
ion, and his uncle, sold certain land belonging 
to the family to the plaintiff. In a suit by the 
plaintiff for a declaration of his title to, and for 
jhw srion of, the land, it appeared that the sale 
vras not Justified by any oireumstanoes of family 
neeessity ; and an objection that was taken to the 
adoption was overruled and the adoption hold 
to ra valid. During the pendency of the suit 
the undivided unolo died, having made a gift of 
his property to his daughter-in-law, whi<& gift 
was held to be invalid. Held, that, under a 10 
(a)' of the Specific Hclief Act, together with a 43 
it the Transfer of Property Act, the plaintiff was 
entitled to a moiety of the land sold to him. 

■■ VlRAYYA V. HaRUMARTA 

I. L. B. 14 Had. 469 

IL Sale of lamindari share and 

appurtenances— /ndiV/o factory not appurtenant. 
On the sale of a share in zamindari property, build- 
ings such as indigo factories, will not ordinarily 
pass to the vendee along with the aamindari share 
flold, unless there is distinct evidenoe of the user of 
such buildings as |iart and parcel of, or as appur- 
tenant to, the zamindari. Abu Uamn v. Ramxan 
All, 1. L. R. 4 AIL 381 ; Bankey Lal v. Damodar 
Dae, AU. Weekly Nolee (1900) 31 ; and Salig Ram 
V. lidn Parehad, 7 N.-W. P. 38, referred to. Dubga 
S nroH V. BisnssnAR Dayal (1898) 

LII.B.24A11.218 

IS, Stipulation as to payment 

Hi -interest— or nurrigago^Agreement to 
rt’Canvey the properly edd, on payment of purchaee- 
money with intereet. Where property is sold, 
and on the same date the purdhaser executes an 
agreement promising to re-convey the land to the 
vendor if the latto repays the amount of the 
purchase-monoy with -interest at a certain rate 
within the period of three year that 

sSpulation as to the payment of interest is not 
oondhisive to show that the transaction is not an 
absdnte sale bat a mortgage. Bhagwan Sdhai ▼. 


B AND FUBOHABBB-eoiiekl. 

19. MISCELLANEOUS CASES-^mseii ' 
Bkagwan Din, /. L. R. 12 AU. 387; AU AhoM 
▼. RahamtuUah, 1. L. H. 14 All 195; and JBw/ 
Motioahu V. Afanuu Rni, 1. L. H. 21. Rom, 709^ 
distinguishiHl Moiniu Sudan Das u. Ruioo^ 
Mori Baistabi (1901) . . 6 O. W. N. X9S 

18b ; Champerty and maintau- 

anoe — by person oiU of poeeveeioii, but eeUiUet 
to poeeeeeion-’HMu Lauy-^lkM of mile of ehan 
tn taluk in coiuidtration of funtln for unit to recover 
it^Publie policy — Evidence of adojriioi^ In unicr to 
provide funds to proiv^cuto his cluiiii t(i the Birwa 
Mchnon Uiluk a cUmkI of sale, in favour of the 
res|ioiident, of a mf>iety of the taluk wan in 188S 
exi'cutod, whilst out of pciHHcssion by n ikm'nou, who 
(if the luloptioii as suecessor to the Maiikapnr 
liaj of the head of a senior brancli of the family 
in 1081 were provctl) was enfiMed to Hucceod 
to the taluk as benng the sun of Hid collateral, 
who was the nenrest heir when the siim^Hsioii o|Hmcd 
out in 1879 on the death of (ho daughter of the 
original taliikdar, whose hiisbaiid, the appellant, 
then obtained possession. The Oihik was one in 
lists 1 and 2 under Act 1 of 18(ill and devolv^ 
on a single heir, though nut diiKceiuling by the 
rules of lineal priinogeiiltiin-. The n^Mponileiit as 
co-plaintiff with his vendor brought a suit against 
the appellant to nreovtir [M^sNeHsiDii uf the taluk. 
The vendor ciiteix^d into a cumproiiiisi^ and with- 
drew from the suit, which was piosecuteii by the 
n^spondent abne. 'I'lie validity of the diutil of 
sale was imfxtachnd by the appifllniil on the ground 
that it was champortoiis and confriiry to jNiblio 
policy, it being contended that the suit was them- 
fore not maintaiii-sale. Held, by (lie .liidieial 
CommittiX) (affirming the deeisioii of (he (^)iirt of 
the Judicial (bmtnisHioiiers of Oiidh), that the 
transactioii was a presiuit (ransfer by the vendpr 
of a moiety of his interest, in the taluk giving a 
good title to the n^sfiondeiit, on which it was 
competent to him to sue. The vendor could not 
have, prosccuUsl his claim to the estate without 
assistance; thero was nothing extortionate or 
unreasonable in the t4*rmH of the bargain, no 
gambling in litigation, and nothing contrary to 
public policy. Held, also, with reganl to the 
adoption, that notwithstanding it took plum so 
long ago that it was impossible prove that aJl 
roqiiisito oeromoninH were duly and regularly 
performed, and although no 'change nf ytdra 
occurnsd, evidence in favour of the ariciption 
preponderated : a body of strong and fM^rsistent 
tradition pnssorvetl in the imjih-ul-nrz of the 
Mankapur Raj and rocordiHl in the Oiidh (lazottooE 
and Gonda Sottleraont Ibpfirt was in favour 
of it ; it had been siipiiertud by the appellant in 
former litigation, and no claim to the Birwa 
Mehnon taluk hod over boon set up by any momter 
of the Mankapur family, with which the arloption 
had boon mode. The deoision of the Judicial 
Oommiarioner's Court upholding the adoption 
waa therefore affirmed. Achal Ram v, Kjum 
Husain Kban (1006) . I. L. B. 97 AU. 971 

. . eaw,N.477 
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1. GENERAL CASER 

1. Verdlet of majority— Bant 

o/ indepeedeiU opinitm. The law lequiies a 
juiyman to exeroiBo his own undentanding on the 
ease sabmitted to him, and to decide on evidence 
and not to follow blindly the oftoion of his fellows. 
IThere one oat of three (in a jury of five) depends 
on the Inspection and inquiries A the other two 
the verdict of the three is not that of a legal majori- 
ty. Pbtambub Jugi V. Nasaruddt 

96W.&Or.4 

8. Ground for revising to ao- 

oept verdlot— Ferdfef baeei oa voivii&y eon- 
feeaune. Wherever trial jury exists, the verdict 
of the jury must be accepted, nnkss it is manifestitf 
and certain^ wrong Aver^basedonvohintaiy 
confeBshms is just as good as a verdict based on 
the testhnony of mediue witnessea It is the pro- 
vince of a Jury to decide as to ihe credibility cf 
witnessea Queen a Wuse Mundul 

96W.&Or.96 


coiiridsfcffeRo/aiM 6 y/«fy---Z>iM 0 if &y Judge from 
unanimous venid^Pneedure, It is only in a case 
where the jury are not unanimous that a Court 
may require them to retire for farther considera- 
tion. Where a verdict is unanimous, it must bo 
received by the Judge, unless^ contrary to law. 
Where a Judge dissents from the unanimous 
finding of a jury given in accordance with the 
law, Ae only proo^ure open to him to follow is 
that laid down in the fifth clause of a 283 of the 
Code of Criminal Procedure. Government op 
Bengal v. Mahaddi . 1. B. 6 Calo. 871 

a a Empress v. Mahuddi ,6 O. L.. A 849 

4. - Dissant from werdiot— Crimt- 

nal Procedure Code. 1872. a. 268. cl 4 Kho 
** dissent ** referred to in the fourth clause of a 203 
of the Criminal Procedure Code (Act X of 1872) 
must be such a complete dissent as to load the 
Judp to consider it necessary for the ends of 
justice to submit the case to the High Court. 
Empriss a Bhawani . I. L. B. 8 Bom. 685 


5. ..... Brierence io Ntph 

Court — dteiemeiil ly Judge of offenu eonmiUed ‘ 
— ^mtnol Procedure Code. 1872. ss, 268. 464. 
It is the duty of a Judge in sending up a 
case to the HiA Court under sa 203 and 404 of ' 
the Criminal Procedure Code, 1872, when he 
disagrees with a verdict of acquittal, to state the 
offence which, in his opinion, has been committod. 
Empress p. Sahae Rae 

I. L. B. 8 Oitlo. 618 : 2 O. Ih B. 804 

6. Queatioiiliig'jiiry as to their 

werdlot— QveritofM io member of jury ae to 
reasons for verdict A Judge ought not to put 

r tions to any of the jury as to his reason for 
verdict he has given. Queen a Meajan 
Shrisb • 80W.B.Or.50 


7. 


Questions as to 


grounds for verdict — Power of Sessions Judge. 
Per Garth, C.J.. and PRorsap, J. (Mareby, J. 
contra). The rule laid down in Quegn a Wusir 
Mandat. 26 W. B. Cr. 25. goes too far. Prinshp 
J. (Marrby, /.> eofilro).— The law does not prevent 
a Sessions Jud^ from asking a jury regarding the 
mrounds for their verdict, and such a course is 
desirable in the ends of justice. See Quein v- 
Sustiram Monied. 21 W. R. Cr. 1. Empress a 
Muehun Kumar . 1 0, L. B, 876 

8 i ArMgudty in 

verdicln-Crimiuet Procedure Code. 1872. s. 268. 
Under a 203 of Ihe Code of Ckhninal Procedure, 
1872^ a Court was aufhoriied to ask the Jury such 
questions as wspo necessary to aacertain what 
their verdict really ii; but whsM the voidiai^ 
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9. Criminal Proee- 

dure Cede. 18S2f «. 803. Although b. 303 of the 
Criminal Proceduro Code cmpowera a «fudge to 
ask the juiy such quostioua bb are accesBary to 
asoertain what their verdict is, it was never con- 
temi^ated that, on aaf^ertaining that the jury are 
not unanimous, the Judge idiould make minute 
inquiries to learn the naturo of the majority and 
its opinion, so that ho idiould have the opportunity 
of accepting or refuHing that opinion as a vc^iot 
according bb it coincideH with his own opinion 
or not. Whatever may bo the opinion of the Judge, 
if he goes so far as to ask the jury what is the 
exacih majority, and what is the opinion of the 
majority, ho ought to n*oeive that veniiot with 
hpBitation, and if he diffeni from it he should 
ptoceed as directed by s. 307. Hurry Churn 
Ckucxerrdtty V. Kmpkkss 

I. L. B. 10 Galo. 140: 18 O.L. B. 868 

10 , . Criminal Proce- 

dure Code^ I872f «. 263. In a case in which the 
acouaed was tri^ on ohargos of murder, culpable 
homicide, and cauaing grievous hurt, the jury ao- 
quittod him of murder, but convicted him on the 
other counts. This v^ict Was recorded by ^o 

Judge, who* then, in accordance with 
Si 203, Criminal Proceduro Code, 1872, queationed 
the jury as to the ^unds for their vordicti and 
the jury eventually intimated their willingness to 
convict of murder. The SessionB Judge differed 
from the first verdict of the jury, but as he had 
recorded that verdict, he doubted whether he 
could accept the second verdict, and referred the 
case to the Hi^. Court under s. 203. Held, that 
a. 203 did not apply to such a case as this, llicre 
could be no verdict delivered, and no verdict final- 
ly recorded, until the last of the questions put 
by the Judge to the jury was answered ; and 
as it appeared from the answers of the jury that 
their find in g s of facts disclosed that the verdict 
ftBgbt to have been one of guilty on the chaige 
of murder, the Judge diould have entered the 
verdict of the jury as one of guilty of murder. 
The case was accordingly returned to the Judge 
to enaUe him to do that, and to pass such sentence 
as the law directed. It is only when it is necesuiy 
in order to ascertain what uie verdict of a jury 
really is, that a Judge is justified under s. 263 
in putting questions to the'iJuiy. Quexn v. 
SUBTIBAICMANDAL 2l W. R OT. 1 

U, Speeiai lerdt^f— 

QueeHan pui by Judge to jury after epecM verdict 
^PemU Code^ e. 330. lAie prisoners were tried 
under s. of the Penal Code (for voluntarily 
eausiiighurttoag^rl, and under s. 348 (for wrong- 
fully "ftnfining her). Ciroumstanoes of aggrava- 
tion were alleged, as lifting up and using a sword, 
of lowering thej^ into a well, and of prioking her 
with thorns. The Jury in their verdiot stated that 
thv disbelieved these, allegations and also the 
charge of iliegel confinfinenti, but that they be* 


TBBDIOT OF JUBY-HsonCd. 

1. OENERAT 4 CASES-eoaidL 
lieved that some slaps had been given. The Judge 
then asked the jury whether they convicted oup 
either, and, if so, which head of charge. They 
answered that they beliovcil the prisoners had 
; beaten the girl, and they oonviotcxl them under s. 

I 330. Hfld, that the question put by the Jiitige* 
to the jury was a proiK^r one, and not one of law. 

I The conviction ui>held. Such a csho is not gov- 
i erned by the rules of English law as to special 
I verdicts. Qukkn v. Hahi PiinsAn (ianhooly 
I 8 B. L. B. 657 : 14 W. B. Cr. 59 

j ISk Special verdict- f.V/mifMir 

j Procedure Code^ 2882, m. 298 and 302 Duty of 
Idemone Judge, The neeuseil w'as tried for rape. 
Tlio jury, after considering their verdict, aimoiineed 
through their foremnn that the aeeiiscHl ** did the- 
act with consent.*' The Sessions Judge thereu])on, 
without requiring them to nT-onsider their 
verdict or giving them any fresh diree.tioiiH, asknl 
thorn whether they found the accustal guilty 
or not guilty. The jury again rctireil and brought 
in a verdict of guilty, u]X)n which the Sessions 
Judge sentenced thn prisipner to three years* 
rigorous imprisonment. IleUl, mvei-sing tho con- 
viction and sentence, that tho first verdict of the 
jury being a special verdict, and there being no 
real ambiguity about it, tho Sessions Judge waa 
bound, under a. 302 of the Code of Criminal Prceo- 
duro (Act X of 1882) to n*cover tho verdiot and 
apply tho law thereto. Heldt also, that tho second 
verdiot could not be sustained, as there was nothing 
to show that tho Sessions Judgo gave tho juix 
any fresh directions or explained to them that 
a finding that tho woman hml consontod was 
tantamount to an acquittal. Qurrn EMrHRss 
V. Madhabbao .1, Ij. B. 19 Bom. 786 

18. - ■ Murder — CvJpu- 

hk homkide-^Crave and eudden provocalwur-- 
Loea of adf-emUrol-^Criminal Procedure Code, 
1882, a. 238. Tho aecused was tried for murder. 
Tho first vordiot of tho jury was "guilty of murder 
under grave and sudden provocation." Tho 
Sessions Judgo told the jury that it was their 
duty, after considering the question of provocation 
to return a simplo voidict of guilty or not gufity. 
T%o jury theroforo brought in a second veniiot 
of '^not guilty. " Tho Judge, considering 
this verdict to bo porvoreo, referred the case 
to the High Court under h. 307 of tho Codo of 
Criminal Pfoooduro (Act X of 1882). Held, that 
the direction given to tho jury after tho first 
verdict was wrong, as the case fell under a. 238 
of the Criminal Procedure Codo (Aot X of 1882ki^ 
Although the ohaigo was only ono of muidor, thO' 
jury h^ a right to bring in a verdict of culpable- 
homicido, if there was grave and sudden provocation 
BO as to deprive tho prisoner of the power of self- 
control. HeU, also, that the jury wore not bound tOi 
find a simple verdict of guilty ornotguflty. They 
might have found a special verdict^ or findings on 
matlen of fact to which the Judge appUes the 
law. HbR also, that the first verdict was a veidM 
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of murder, as the juiy did not find that tile pro- 
vocation had destro^ the power of lelf-oontrol. 
It IB not a necoBsaiy conBoquonoe of anger, or 
other emotion that the power of self-control 
should bo lost. Except where unaoundncBB of 
niind or real fear of instant death is proved, the 
piemuro of temptation ia no oxouse for breaking 
the law. Queen-Empjubss v. Dbvji Govinoji 

I. li.B.aOBom.215 

14. Form of Yeirdiat^vlpable 

homicide — Mwdtf~--llUgal finding, Tho^ finding 
of a jury that^ although the aocuBod killed the 
deceas^, the orimo was not murder bcoauBe the 
accused had no object of killing him, ia not a le^ 
fityjing , and does not amount to a conviction 
of culpable homicide not amounting to murder. 
Queen v. Uckuub Ghosb . 1 w. B. Cp. 60 

IJI, — Penal Code m. 

222 oiid S3&—Verdiei ci/ guiUg under section not in 
ehafgo^Qrievous hurt wiih provocation. Where 
prisoner was charged under the Penal Ckide^ 
as. 325, and 323, and the jury brought in a 
veidi^ of ^ty under a. 335 i^Held, that he was 
not aoquittm of grievous hurt, but found guilty 
of the ofhmoe doscribed in s. 2^ with the exten- 
uating eiroumstance which would confine the 
punishment within the limits specified in a 335. 
Gubin v. Lukhinabain Aooobt. 

^ S8W.B.Gr.61 


la 


Offence proved, 


not independently charged-^Code of Crimu 
md Procedure (Act X of 1272), s. 457— Penal 
Code (Act XLV of 1860), sa, 149, 826. The aooused 
were charged under a 140, coupled with a 325, of 
the Penal Code, with, while being members of an 
unlawful assembly, committing grievous hurt. 
' The jury disbelieved the evidence as to the unlawful 
assembly, but unanimoudy found two of the 
' accused guilty of grievous hurt under s. 325. 
Meld, that such verdict was, under a. 457 of the 
Gode d Criminal Proeeduro, legally sustainably 
although that ofienee did not form the subject ox 
a separate charge. S. 457 enables a verdict to 
vbe given on some of the facts which are a eomponent 
part of the original charge, providod that those 
facts constitute a minor offence. Govebnubnt of 
Bbeoal V, Mahaddi !• Ill B, 6 Oalc. 871 
4 n o. Empbess V. Mahuddi 6 O. Ih B. 840 

- 17 , Objections to verdict— 

Oround for thinking verdict erroneous. Where a 
party objects to the verdict of a jury, he ought to 
idve the Magistrate reasonable primd facie ground 
‘Tftr the opinion either that the jury did not in 
fact apidy a judicial discretion to the case, or that 
the verdict was sudi as the jury could not have 
arrived at by a proper exerdse of their dimretion 
upon the materials before them. Bindabun 
Geundeb Dutt 9. Dwabka Nath Sen 

88W.B.Gr.l5 

Amblgiums verdict— (Mut- 


14 , 

uol Procediure Code {Act V of 1898), m. 808, 807— 
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VBBDIOT OF JITBY-oiMikL 

1. GENERAL GASE£k-eoiicld. 

dury^Verdiet, ambiguous ; Judged duty to ascertain 
meaning of^Questioning the fury. When an 
ambiguous verdict is delivered by the jury, it ia the 
duty of the Judge to ask them such questions as 
are necessary, to ascertain what the jury really 
moam by such verdict The provisfons of a 303, 
Criminal Procedure Code, empower him to do so. 
.Kino-Emfbbor.v.Chidohan Gossain(1002) 

7 G. W. N. 186 

19. — Evidence not taken— Fsrdtd 

0 / given without taking evidence, if legal 
A^ verdict given on mere local inspection, and 
without taking evidence, by a juiy appointed 
under a 138, Criminal Procedure Code, is ittMEal- 
EatfofA Chunder Sen v. Bam Loll Mittra, l3L. B. 
26 Calc. 869, followed. Adhobe Chandra Dby a 
AnuxA Guubn Roy (1002) 0 G. W. B. 888 

2. POWER TO INTERFERE WITH 
VERDIGTa 

I- General principle regulating 

interfhrenoe— EnplMk lour— Position of Judge 
in Indian-Criminal Procedure Code, 1872, s. 208. 
The Code of Criminal Procedure, a 203, casta upon 
the Hi^ Ckmrt the duty both of Judge and jury ; 
but,^ notwithstanding the difference, which clothes 
it w^ greater powers and responsibilities than the 
Buperfor Courts in England, it will, as far as may 
be guided by the prinoiide of English law, that the 
veidict of a jury will not bo set aside unless it be 
perverse and patently wrong, or may.^ve been 
induced by an error of the Judga lir a proper 
ease, however, the Hi|^ Court will roctify the 
verdict of a jury. ' Red. v. Khanoerav Bajirav 
l.Ii.B.lBom.10 

2. English law— 

Acquittal by jury — Disagreement by Judge— Cri» 
minal Procedure Code {Act X of 1872), e. 268. 
Notwithstanding the largo disoretionaiy power 
vested in the High Court under a 203 of Act X 9 
of 1872, the Court will adhere generally to the 
principle of the Courts in England, viz., that the 
Court will not set aside the verdict of a jury unless 
it be perverse and patently wrong or may have 
been induood by the error of tho^Jndge ; and when 
the ^urt is asked to do so on the groui^ that the 
verdict is against the weight ox evidence, the 
cpiostion is, not whether the learned Judge who 
tried the case was or was not dissatisfied with the 
verdict^ or whether he would have come to the 
same conclusion as th^ jury, but whether the 
verdiot was such as reasonable men ou^t to have 
come to. In the matter of Dhunum KAgEi. 
Empbess v. Dhunum Kakee 

1. la B. 8 Gale, 68: UG.Ii.&ie9 

^ ■ Eserdse of powers 

of High Oourt-Orindnal Procedure Code, 1872, 
e. 208. The Court should exnolse the powers 
vested in it by 0 . 203 of the Criminal F!i«^uie 
Code (Z oi 1872) on^ when it finds the veidiet of 
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1 POWER TO INTERFERE WITH 
V£RDICTS-<oiKif. 

the jury clearly and patently wrong, and only sot 
cnbh Terdict aaide, even if the SrsBions Judge dia- 
agreea with it, when it is found iinauatainabla by 
the eyidence. Quukn v. Sham Bagdi 

18 B. L. B. Ap. 18 : SO W. B. Gr. 78 

Qvun V. Nobih Cuusdeu Bankhjkh 

18B.i:«.B. Ap.80: 20W.B.Gr.70 

Qubin V. iTWARYA 14 B. L. B. Ap. 1. 

Qubhn V. Hurbo Marji . 14 B. L. B^ Ap. 1 
14 B. L, B. Ap. 8 note : 81 W. B. Gr. 4 

4. Inconaisknciea in 

tvidence otherwise sufficient for amviciiofin^ 
Criminal Procedure Code, 1H72^ s. 2G3. Where 
there are reaBona sufficient to warrant a jury in 
disbelieving the witnesses and in giving the 
prisoner the benefit of the doubt raised by incon- 
sistencies in that evidence, although another jury 
might have oomo to a different concluRion, the High 
Court will not interfeio. It must bo idiown that 
the verdict of the jury is certainly unreasonable 
and perverse. Queen v. Sham Bafii, 13 B. B. 
Ap. 19 : 20 W. B. 73, cited and followed. In 
ihe maitUrot HuBiotB Nabain Mooxxkjra 

a G. L. B. 618 

6. Ezeroise of power of inter- 

fisrenoe — Ground for seUing aaide verdict — 
Ferdtcl contrary to Judge's charge to fury. Where 
a jury con^M a prisoner contrary to the chaigo 
of the Sessions Judge, which charge was held by the 
High Court to have been a proper charge, the 
High Court refused to interfere, although it con- 
curred with the Sessions Judge in thinking that 
the verdict of the jury was not correct. 
The ease was one in which an application could be 
made to the Govemmont ; but as regards the Court, 
the petitions were rejected. Queen v. Nipheeram 
Baodbb ... 18 W. B^ Gr. 46 

(Conlra) Qunv v. Shib Chunder Bundle 

18 W. B. Gr. 46 

Omission to sum 


up proj^ly^ Ground for setting aside verdict. 
llie omission of the Judge to sum up the case 
pzo^ly to the jury is an error in law sufficient to 
justify the setting aside of the verdict. No general 
nile can be laid down as to when a prisoner 
is piejudiecd by a defective summing up, but in 
general, if the finding of the jury in such a case 
is one that an Appeal Court would sot aside if 
the trial had taken place with assessors, the Court 
will interfere and set the verdict aside. Bxo. v. 
Fattechand Vabtachand . 6 Bom. Gr. 86 

7. - Criminal Proee~ 

dure Code, 1872, s, 263^Ground for setting aside 
verdieh^Misdireciion. The High Court set aside 
the verdict of a jury in this case, be(>ause the Judge 
in his direction to the juiy omitted to point out the 
absence of evidence very material to the case of the 
proseoutioB, and because he directed the jury to 
attribute an undue importance to the statements 

VOL. V. 
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2. POWER TO INTERFERE WITH 
VERDICTS— conid. 

or excuses made by the prisoner in the explanation 
of certain documents. Queen t*. Gunoa Govind 
Palit .... 88 W. B. Gr. 81 

8. Inconsistent 

verdict-’V^irdict of guilty. Whero a jury found an 
acciiseil person guilty of iniinler, but refused to 
convict him because there hatl been no eyo-witncss 
of his crime, and on a si'i^oiid rhargo from tho Judge 
n*fusi*d to find him guilty at nil -llrM, by the 
liigli ('ourt, to whom the case was referred, that 
the Judge ought to have explained to the jury that 
the testimony of eye-witnesses was not necessary to 
tho establishment of a charge of murder, and that 
tho jury, if they had no doubt of the guilt of the 
accused, were bound to give effect to the conclu- 
sion at which they hod arrived. Qukkn v. (Sukoql 
Kahab . . 86 W. B Gr. 88 


8 . 


Criminal Proce- 


dure Code, 1872, s, 263— Discretion of Court- 
Setting aside verdict of arquiltal of murder. A 
very large discretionary jiower is vested in tho 
High Court by s. 203 of tho Code of Criminal Proce- 
dure. No fixed rules can U) laid down for tho 
exercise of that discretion in every instance^ 
and the decision in each cahu submitted must 
depend upon its own peculiar eiroumstancos. 
In this caso tho Court set aside a venlict of acquit* 
tal of munier. Empress v. Mukiiun Kumar 

1 G. L. B. 876 

10. - Judge disagreeing 

with verdict— Criminal Procedure Code, 1872* 
s. 263 — Ground for setting aside venlict. On a 
trial by jury lieforo a KcHsions Judge, tho jury 
returned a verdie.t of guilty. Tho Judge disagreed 
with tho vordk:t, ami submitted tho ease to the 
High Court. Held, that tho High Court hod |owor 
to sot aside the verdict of the jury, and to diroot an 
acquittal. 8. 203 of tho Criminal Prucoduro 
Code (Act X of 1872), explained. Queen k 
Koonjo Seth , ^ . 

11 B. L. B. 14 : 80 W. B. Gr. 1 


11 . 


Judge differing 


from verdict— .'ir.quitUil by majority of jury—* 
Criminal Procetlure Coik, 1872, s. 263. Where a 
jury are not iinuniinous in tho finding, anil tho 
Judge dissents from tho opinions expressed by 
them, on tho case being referml, under h. 283 of 
Act X of 1872, the High C*iurt is competent to 
find the prisoner guilty, notwithstanding an 
Bcquittol by tho majority of tho jury. EmpbeoI 

V. Eahae Kai ^ 

I. L. B. 8 Calc. 688 : 8 G. L. R. 804 

12. - — Criminal Proce- 

dure Code, 1872, s, 263-- Verdict of acquittal— 
Power to reverse verdict of acquittal . — Where tho 
jury acquittmi the prisoners on the charges framed, 
but found curtain facts which amoiinUxl to another 
offence, and omitted to convict tho pritoners of 
that offence, as provided by s. 457 of tho Criminal 
Procedure Ccxle : — Held, that tho High Court oouldt 

18 p 
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2. POWER TO INTERFERE WITH , 
VERDICTR-eonfil. 

on the case comicg before them nndor s. 263 of the 
Criminal Prooedure Code, find tho prieonon 
guilty of Buch offence. Empress v. Harai Mirdha 
I. L. B. 8 Oalo. 188 

18. Criminal Proce- 

dure Code^ 1872t 9. 208 — AcquiUal by jury. Tho 
High Courts acting under s. 203 of the Criminal 
Procoduio Code, 1872, convicted the accused in 
this caao on tho facts, notwithstanding the verdict 
of acquittal como to by ^e Jury. Qusek v. 
SiDHAM Sircar 20 W. B. Or. 10 

Criminal Proce* 

dure Code, 1872t 268 — AcquiUal by jury-^on- 
feeaiau— Evidence Ad, e. 29. The Court on a 
oonsidemtion of tho evidence set Aside the verdict 
of acquittal come to by a majority of the jury,* 
holding that a confession made by the acous^ 
before the Assistant Magistrate was g^, such 
oonfmon, oven if obtained by deception, being 
admissible under s. 29 of the Evidence Act» 1872. 
Qumkx V. Ram CnuRN Ghosb 

20W.R.Cr.88 

16. — ■ Criminal Proee- 

dun Coda, 1872, e. 263-^AequiUal by jury, 'fhe 
prisoner, who was charged with having commit- 
ted murder, was found by the jury who tried him 
to have boon of unsound mind at tho time ho 
committed tho offence. Tho Sessions Judge, 
differing on that point from tho jury, referred 
tho pase to the High Court under s. 263 of the 
Code of Criminal Proooduro. IJM, that in a case 
of this kind the High Court will not interfere 
without tho very clearest proof that tho jury were 
mistaken, and that tho interests of justice impera- 
tively required the Court to take action under the 
extraordinary powers oonforroil upon it by s. 263, 
Code of Criminal Prooedure. On a consideration 
the nicdical ovidenco, the Court declined to 
mtorfBio with tho verdict of acquittal which the 
JijW oome to. Queen v. Doorjodhux Sramontd 
.^i^Prejobob . . 19W.B.Or.46 

* 18i. — ■ . Verdid of acquit- 

m^jwry^Crirnindl Procedure Code, 1872. ^^263 
dieagreeing from verdid of Majority. A 
majoifW of the jurors (four out of five) acquitted 
Ae-^^er on a chai*go of attempt to commit rape. 

Judge disagreed with that verdict, and 
*^’9^ fk)urt under s. 263 of 
the '0bd6 of Criminal Procedure, because in his 
Mdalon the offence charged Was proved. The 
High Court found that the evidence for the pro- 
imtioa was fully worthy of beli^ and consistent 
^th piobabiliti^ and sentenced the prisoner. 
In tta maUer of Tjlugxdhabee . 2 O. L. iL 1 

. l®i ■ ■ Crimmai Proee- 

4un Code, 1872, e. 208^1nkrference wUk verdid of 
MajorUU of jury where Seeeione Judge differed. 
Tho Semkuio Judge differing from a majority of 
'the jpiy, who aoouittod ue aaouaed» nferxed 
the oaaoto the mgh Court under s. 268 of tho 


VEBDIGT OF JUBY— conhi. 

2. POWER TO INTERFERE WITH 
VERDlCTS-coiifi. 

Criminal Procedure Code^ 1872, to be doolt with 
as an appeal. Before proceeding with the case 
the Ui^ Court consideiJRl it fair to the accused to 
give him notice to bring forward any objections 
he might have to tho Sessions Judge’s recommenda- 
tion. On a consideration of the evidence, tho 
High Court eonvicted the accused of the offence 
with which ho had been charged in the Court 
-below. Queen V. OoTTUM Dhoba 

19W.B.Cr.88 

18. Criminal Proce^ 

dure Cade, 1872, e. 268 — Didering from verdid of 
arquittal by jury. Where tho Somions Judge did 
nut consider a confession to have been ii^uood 
by illegal pressure, tho High Court, upon a reference 
under s. 263 of tho Code of Crimi^ Procodure, 
held it to have been properly admitted, and finding 
it to bo full and clear, and supported by reliable 
ovidenco, acted upon it by convicting the penmn 
who made it, notwithstanding his retraotion 
of it in the Court of Sessions, and his being found 
nut guilty by the jury. Req. v. Balvant V. 
Penduarkar .... 11 Bom. 187 

19. Criminal Proce> 

dart Code, 1872, s. 268 — Trial on different dutrge^ 
Discharge on some chargee on which jury and Setsione 
Judge agree — Reference of whole case to High Court. 
In a ease in which tho accused were charged 
with murder (s. 302, Penal Code), culpable homioido 
not amounting to murder (s. 304), and voluntarily 
causing grievous hurt (s. 325), the Sessions Judge 
at tho trial added a furtlier charge of house- 
breaking by night in onlcr to tho commission of 
an offence (s. 467). The jury unanimously acquit- 
ted the prisoners of the three original charges, and 
a majority of the jury (four out of five) acquitteii 
Giem also of the last charge. The Sessions Judge 
agreed with tho verdict of tho jury as regard^ 
th^e throe original charges, and recorded a formal 
order acquitting and discharging tho prisoners on 
these three charges. He differed from the majority 
as to the fourth charge, and referred tho case 
to tho High Court under s. 263 of the Criminal 
ProiToduro Code. Hdi, that whore (as in this case) 
the Sossions Judge hod approved of a verdict on 
certain ehargos and finally acquitted and dis- 
chaigiMl the accused as to these charges, the High 
Court could not under s. 263 convict on the facts 
on these very charges. 'That section seems to 
contemplate only a ease in which, without rcoozd- 
ing any order of acquittal or conviction, tho Ses 
uons Judge refers the whole oaso. As there 
was nothing in this case to diow on what grounds 
the majority of the jury acquitted the prisoners 
on the additional charge, and as the Sessions 
Judge agreed with tho unanimous verdict as to 
the three original charges, the High Court premmed 
that the reason which weighed with the majority 
of the jury in finding the prisoners not jpiilty on 
the ^aige must nave wei|m^ with the 

whole jury in finding them not gouty on ell the 
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Girce other chargee, and accordingly tho Court 
oould not act aaido the vcnlict of the majority 
on the laat count, without practically fintling 
•directly in the teeth of the vcnlict of tho unani- 
mow jury on the Unit three counta. Queen v. 
Udya Cdanoa . 20 W. B. Cr. 78 

20. Vtrdici in ucrord^ 

anee with charge — Verdict disagreed with by J udge 
•^Penal Code^ as. 302, 304, 325—Bclcrtiite under 
s. 307, Act X of 1832» A priaoner Wiia chargeil 
under as. 302 and 304 of tho Penal Ctxlc, and thc^ 
Judge at tho trial added a further charge under 
a. 325. The Judge in hia charge to the jury 
■directed them that, in the event of their finding 
the chargea under aa. 302 ami 304 iiiiHuataiitable, 
they might find the priaoner guilty under a. 325. 
The jury unanimoiiHly ncquitled the prisoner on 
the charge framed under h. .*102, ami n majority 
of them acquitted him on the (thiirgo framtul 
under a. 304; but a majority of them found him 
^ilty on the ohargo framed" under s. 326. The 
Judge diaiigrml with their finding as regiirdml the 
charge framed under a. 304, and rc^fernsd the caso 
to the High Court under a. 307 of tho ('riininal 
Procedure (jbde. The High ('ourt rcfiiscHl to 
interfere with the verdict, on tho gmuml that tho 
venlict could not bo aaid to be mnnifcHtly 
erroneous, the Judge having heard the evidence 
and having expressed his opinion to tho jury that 
they might find tho prisoner guilty under s. 32.5. 
Quekn-Emphesm V. Jacqijikt 

I. L. B, 11 Calo. 86 

21 Criminal Proce- 

dure Code, 1882, s. 200 — Jury nroftglg treated an 
assessofs by Judge — Unanimous opinion of jurit 
treated as assessors ticce/ded as formal wrdict. L 
and N were tried by a SoHsiuns (Jourt on charges 
of doooity and murder. The jury returned a 
verdict of guilty on both charges. Tho Jmlgc*, 
contrary to tho provisions of s. 2Q0 of the (^ido 
•of Criminal Procedure, treated the jury as assessors 
in respect of the charge of murder, and, convicting 
L and N of dacoity, ocquittofl thcmi of munlor. 
Held, that the irregular proa(>durc of tho Judge 
could not fleprivo tho verdict of the juiy of its 
proper legal effect. Queen-Km press v. Laesh- 
MAiTA . I. L. Bk 9 Mad. 42 

22. Criminal Proce- 

dure Code, s. SOT-^Powers of High Court on re- 
ference under s, 307— Criminal Procedure Code, 
ss. 418, 423 {d). ^ No trial can be, legally speaking, 
eondudod until judgment and sentence are passed, 
and the trial of a cose refcrroil by a Sessions Judge 
to tho Hi{^ Court under s. 307 of the Criminal 
Procedure Code remains open for the High Court to 
conclude and oompictc, either by maintaining the 
verdict of tho jiiry and causing judgment of ac- 
quittal to bo record^ or by setting aside the vcnlict 
of acquittal and causing conviction and sentence 
to be entered against tho accused. Tho provisions 
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2. POWER TO INTERFERE WITH 
VERDICTS-coiUd.j 

of s. 307 of the rriminnl Prcs'cilure Cixlo are not in 
any way cut down by ns. 418 and 423 ; and tho 
High Court has power umler a :107 to interfere 
with the venlict of the jury where the verdict 
is porveme or obtuse, and the ends of justice 
require that Mueh |H*r verse finding should bo sot 
right. The jxiwer of the High (\Mirt is not limited 
to interference on qui stiiUiM of law, f.c., misdirection 
by the Judge, or iiiiHapprelienHion by the juiy 
of the judge's directuuis on |M)ints of law. QiiKKN- 
Empkess e. McCarthv I. li. B. 9 All. 420 

28. St'ssions Judge, 

opinion of-Criniiiuil Prticctlurc fWi, s. 307— 
high Court, fsaccr of. In the exen-iw^ of its 
jHiwerH under s. 3t)7 of the Coile of Criiiiinal Pniee- 
diin% the High Court will form inul net iiisin its 
I own view of what the evidence in its judgment 
' proves ; but in doing so the opinion of the Sf^ssions 
; .Judge, no less than the verdii!t of the jury, is 
ontitleil to its pro]M‘r weiglit. Pig. v. Ktuswterav 
; Hajirau 1. L. P. / Pom. 10; Quem v. Makhan 
! Kumir, 1 (\ L, P. 273; The Km press v. Dhunnm 
' Kazec, L L. P. 0 Cute. 53; Queen- Empress v. 

; Mania Dayal. 1. L P. 10 Pom. 107; The Queen v. 

■ Pam Churn Uhwi*. 20 If'. P. Cr. 33 ; The Queen 
V. Sham naiph\ 13 P. L. P. .\p. W : 20 W. P. Cr. 
78; The Quirn v. JIurro .Manjhic. 14 P. L, P. 
Ap. 2; 21 W. /f. Cr. 4; The Queen v. Wazir 
Mttwlut, 25 ir. P. Cr. 25; The Queen v. Nnbin 
Chuiuler Panerjn, 10 P. P- P> Ap. 20 : 20 W, P. 
Cr. 70, rofenvij to. Quekx-Emphkss v. Itwaui 
•Saiio . , I. L, R, 16 Galo. 209 


24 


Criminal Proce- 


dure. Code., ss. 307, 4 IS -Pinrrsily of verdiek— 
Procedure when Sessions Judge, disagrees with 
xirilirt—Misilireclion. A jury retiiriiiHl a venlict 
of guilty against the necusetl in n trial for dhooity* 
The Sessions Judgi! iw?cepleil the venlict, although 
he said he did not ugms with it nnd had eliargod tha 
jury for an lU'.qiiit tal ; lie oIisitvihI tli.at he could BOt 
ri'fvr the verdie.t us perverse Hiiiee there Wdi 
evidence against the ncnised which it Was op4n 
to the jury to Is'lieve. Tim HeuiistNl aptiealcd to 
the High (loiirt on the ground, inler alia, that tho 
Sessions Juilge “ ought to have rofitmid tho oasa 
to Iho High (Vmrt under the Oiminal Procedure 
Code. B. 307.” HeM, that since tln*ni had been no 
misdirection by the Sessions Judge, and thcro 
was some evidence to siipiKirt the venliotf the 
High Oiurt hod no |H>wer to interfeni however 
alMuin] the. venlict might be eonsiderod. QUSBN 
E«ph».h..Chi»xaTkv.x 


25 , Criminal mie- 

appropriation— Charge of misa p/iropriaiion of speci- 
fic sums of Monty -Form of eharge-^Evidenee 
of general deficiency— Criminal breach of trnsb— 
Penal Cvle, s. 409— Practice— New trial The 
accusoil was chargeil a*ith abetting the offence of 
crimindl breach of trust committed by the nacir of 

18 P 2 
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the Small Cause Court at Poona. The accused 
was a karkun in the Naxir’s ofBoe, and it was his 
duty to keep the accounts of moneys receiTcd 
in the office from judgment-debtors, and of moneys 
paid out to decree-holders. He was charged 
with abetting the misappropriation of three sums, 
VIS., R20 on the 10th November 1880, R45 on 
the 23rd November 1886, and RIO on the 20th 
June IfiUBO. As to the first sum, it was alleged 
that an instalment of B26 due under a decree 
had been paid into the Naxir's office by a judg- 
ment-debtor on the 10th November 1886, but the 
aeouBcd had entered in the office day-book only 
R6, thereby enabling the balance of R20 to l»o 
misappropriated. It apixiared, however, that a 
sum of R26, being the instalment duo to the 
decree-holder under the above decree, hail betmin 
due course paid out to him on the 4th December 
1886. As to the second sum of R46, it was alleged 
that a sum of R60 had been paid in, but only 
R6 had been entered by the accused, the balance 
being misappropriated. It appeait^, however, 
in this case also that the full amount of the instal- 
ment, nr., R60, had been duly paid out to the 
decree-holder a few days after its receipt. As to 
the third sum, it was alleged that the total receipts 
entered in the book on the 20th Juno 1886 were 
R60, but the figure entered as the total was only 
R46, and that the balance of RIO had been mis- 
appropriated. The juiy found the accused guilty 
on all three cha]*gcs. On appeal by him, it was 
contended that there was no evidence of the 
» misappropriation of the specifio sums in respect 
of which ho was charged. There was evidence 
of a general deficiency ; but there was no evidence 
that these spoeifio sums formed part of that 
dcficiehoy. On tho contraiy, the evidence ihowed 
that tho instalments paid into tho office had been 
duly paid out to tho persons to whom they were 
payaMe. //ekf, that, the jury having had the 
laots brought to their notice, their verdict was 
final, and tlio High Court would not interfere 
with the verdict. The provisions of s. 167 of 
the Evidence Act (I of 1872) apply to criminal 
trials by jury. When part of tho evidence which 
has been allowed to go to the jury is found to bo 
irrelevant and inadmissible, it is open to tho 
High Court in appeal either to uphold tho veidiot 
upon the remaining evidence on the record under 
B. 167 of the Indian Evidence Act (I of 1872) 
or to quash the verdict and order a re-trial. The 
law, as settled in England by the Queen v. Oibsw, 
L. B. IS Q. B. D, JJ7, and os stated by the 
Privy Council in Makin v. Attorney Oentral of 
New South Waha, [1S94\ A. C. 67. 69. 70. with 
reference to tho ^punting of new trials where 
evidence has been improperly admitted, does not 
apdy to India. Wafadar Khan v. Quun-Emprese^ 
I.Jh B,21 Cafe. 966, not followed. Quexn-Em- 
msB V Ramchavdba Gotznd Harshb 

LL.B.18Boin.749 


VBBDICT OF JUBY-^xmld. 

2. POWER TO INTERFERE WITH 
VERDICTS— eonfd. 

SB Special verdict — 

Murder^ulpable homicide— Grave and audden 
provocation— lAtaa of aelf-eontrol— Criminal Pro- 
cedure Codct 1882. a. 307 — High Courfa power of 
interfering with the verdict of a jury. The accused 
was tried for murder. The first veidict of tho jury 
was “ guilty of murder under grave and sudden pro- 
vocation.*’ The Sessions Judge told the jury that 
it was their duty, after considering the question 
of provocation, to return a simple verdict of guilty 
or not guilty. Tho jury, therefore, brought in- 
a second verdict of “not guilty." Tho Judge, 
considering this verdict to bo perverse, rrforreil the 
case to the High Court under s. 307 of the Code of 
Criminal Proo^ure (Act X of 1882). HeU, that 
the High Court will not interfere with the verdict 
of a jury unless it is shown to bo clearly and 
manifestly wrong. A verdict ought to lieuon- 
sidererl a proper and not a perverse verdict if it is 
one which reasonable men might find on the facta 
in ovidcnca Queen-Empreaa v. Dada Ana, /. L.. 
B. 15 Bom. 452, and Queen-Empreaa v. Magana, 
I. L. B., 14 Bom. 115, followed. QuEEX-EMPiiKsa 
V. Divji GoviNDji I, la B. 20 Bom. 216 

27. Criminal Proce^ 

dure Code, 1882, aa. 297 and 423, el. {d)—Mia- 
direction to jury — Allowing verdict before aceuaed 
ia called on for defence. To allow the jury to 
pronounco*their verdict before tho accused is called 
upon to enter on his defence is a misdiroctioiu 
though tho Judge omits to charge tho jury at all. 
In* such a ease, cl. (d) of s. 423 of the Criminal 
Procedure Code, does not stand in tho way of 
tho apixdlato Court’s interfering with tho verdict 
of the jury. Queen- Empbess p. Imam At.i Khan 
aliaa Nathu Khan . 1. L. B. 28 Calo. 262' 

28. -- - Criminal Proee^ 

dure Code, 1882, aa, 303, 307, 429— Power of Judge 
to pul gueationa to jury under a. 303, after verdict, 
delivered — Beferenee to High Court under a. 30% 
— Power of High Court to interfere with verdicb— 
Judgea of High Court differing in opinion — Refer* 
once to Aird Judge— Lettera Patent, 1865, el 36-^ 
I^ctiee— Procedure A prisoner was tried for 
murder and acquitted by a majority of the jury- 
Tlie Sessions Judge disagreed with the veidict and 
submitted tho case to the Higjh Court under s. 307 
of tho Criminal Procedure CSde (Act X of 1882). 
Tho Judges of the High Court (Jabdinh and 
Candy, JJ.) differing in opinion, the ease was 
laid befoire a third Judge (Saboknt, C.J.) under 
s. 420, who hold that the verdict of the jury should 
be set aside, and that the prisoner was ^ty 
of murder. Per Sabgbnt, G. J.— It is the uniform 
praotice of tho High Court, in oases referred 
under s. 307 of the Criminal Procedure Code 
(Act X of 1882), not to interfere with the veidiot 
of a jury except when it is dearly and manifestly 
wrong. There is no true analogy between tho 
disoretionaiy power conferred on the High Court 
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ITEBDIGT OF JUBY--eofiM. 

a POWER TO INTERFERE WITH 
VERDICTS— fonfrf. 

under this Rcction and that whieh the (^ourta of 
law in England have exerciocd in interfering with 
the finding of a jury in eivil netions by directing a 
new trial on the ground of the verdict being againat 
the weight of evidence. The practice, then^fore, 
of the latter Courts, although very prop4*rly re- 
, .garded as a guide, cannot bo rc‘Hort(*d to aa aiTonl- 
ing a fixeil rule in the exerciae of the powers con- 
ferred on the High Court by a. tlO?. Where a 
priiioncr waa charjj^ with minxlcr hy administering 
dhatiira poison to the deceaiHHl, the majority of 
the jury found him not guilty, .\fter the delivery 
of the venliot, the Sesaiona Judge (pieat ionotl 
the jury, who, in reply to apecific questions on 
the points, Btati\l through their foreman that 
the majority harl doubts (i) whether the nccuisefl 
had fetched dhatura from a certain field ; (ii) 
whether there was dhatura poison in the stomach 
of tho deceased ; (iii) whotJicr the death of the 
deceased was caused by dhatura poison. Tho 
Sessions Judge differed so completely with the 
jury on the evidence that ho submittcil the east^ 
to the High (.‘oiirt under s. :M)7 of tho (Viminal 
Procedure Code. Per Jaudinr, J.— The venikt 
of acquittal should be upheld. It was not mani- 
festly wrong nor absolutely unn^asonablc. Jt 
was a venliet that n«asonablo but cautioiis men 
might find. Tho Sessions Judge ought not to have 
put to the jury, after verdict <it*livcrc5, tho questions 
which he did put as to their findings on particular 
points. In so doing the Sessions Judge (^xe^tixiod 
the liiiiits of questioning defined in s. 30fi of tho 
Criminal Procedure Code. Tlicre was no incom- 
pleteness nor ambigiuty in the verdict and no 
misconception of any question of law. Per Candy, 
•f.— Admitting in the present case that the 
Sessions Judge was wrong in putting any questions 
to the jury after the verdict was delivered, 

• disregarding tho answers to the questions and deal- 
ing solely with tho evidence and probabilities, 
there seemed to be no reasonable doubt of tho 
guilt of tho accused. Tho High Court, in the 

• exercise of its powers under s. :H)7 of the Crimi- 
nal Procedure Code, is bound to act upon its own 
view of the evidence. On a refcreiioo by a Ses- 
sions Judge, tho whole ease is opened up. When 
the verdict of the jury is erroneous, tho High 
Court must put it aside and exercise the funo- 
tions of both Judge and jury, giving due weight 
"to the opinion of tho Judge as well as to the 
▼erdiot of tho jury. When a ease like the pre- 
sent depends upon the inferenocs to bo drawn 
irom two or three facts, neither principle nor 
-statute forbids the Sessions Judge from asking 
the Jury to state a plain oonoiso finding on those 
facts. Where the Judges of tho High Court 
•differed in opinion in a case referred by a Scssioas 
Judge to the High Court under a. 907 of the Criminal 
■Frooedure Code, the Court (Jabdikb and Candy, 
JJ.) diieoted that the ease diould be laid before 
-a thU Judge of the Hjgh Courts being ol opinion 
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VEDRICT OF JURY— eonki. 

2. POWER TO INTERFERE WITH 
VERDICTS— coafcf. 

that the Criminal Proocilun' Ctnle iivornilos tho 
provisions of rl. SU of the Ijrtters PatiMit, 18(56. 
Qitren-Emimikss V . Dada Ana 

I. L. R. 16 Bom. 469 

I 29. Crimiml I*ro- 

erflure Coitc (Jrf X «/ /SSJ), s. 423 -Selting (Vtide 
verdict of the jury -Power of Ap/wlhilc Court to 
dent with the Mur. If the verjirt of the jiiiy is 
act aside on any of the grounds mentionod in cl. (d) 

; of s. 123 of the Oiminal Proccdiin; (^iile (Ai^t X 
I of 1882), then thent is no n^striclion on tliu |Niwoni 
! of the Apiwllatf- (*4>iirt to deal wdtli a e-aso of whieli 
it has eoiiiplfdc sidzin in any of the manntws pro- 
vided in that section. 'Hio law nowhere laya 
down that when the verdict of the jury is sot 
aside the (^oiirt must iieecssarily diriwt a new 
I trial. Witfador Khun v. Queen- KmprcM^ /. L, if. 

I 21 Cuh. .955. disse.>itc‘d from. The eoiirse oiloptod 
; in Qnern-KmjireMM v. O'lloru. /. L, if. 17 Calc, 

; 642; Peg inti v. Naoroji IMuhhni, .9 Horn. //. C, 

' 358; and Queen- Kmjfirrsit v. Hariholc Chuwhr 
Chofte, /. h, if. 7 Calc. 207* followed. TajU 

PRAMANICK V. QURKN'-KAll*HliSS 

I.L.R.26 Gale. 711 

30. - Appeal on facts- -CnWiial 

Procedure Code (.Iff 1' of 1808)* hm, 418* 556 — 
Trifil hy jury for offence triuhk hy jury — Verdict 
of nequilftd -O pinion of jury of guilt in rejijurt of 
offence not triuhln hy jury — Conviction, Two 
pemma went charginl, aa lirat and aeconil oeeiiBiHl, 
before a (!oiirt of Session, ivitli robliery (under s. 
302 of the Jiidiiin IVnnl CcnIc, mid liriit ner.uaod 
was alao ehaiged with having cniiscHl grievous 
hurt in the course of tho n>ldM!ry (iiinler a. 297). 
^th olTenees are triable, and the ueeiiHiMl were, in 
fact, Irieil, by a jury, who, by their verdiot, 
acquittoil lioih of the aeeiiHnil of tho charges fraraoii 
uiirlex the acetiona roferml to, but ^und first 
accused guilty of voluntarily niiiHhtg grievous 
hurt — an otTimeo wliiitb is triable, not by a jury, 
but by iisaesRors. The , Sessions Judge acqiiiit^ 
both "accused in leHfxte.t of the charges under 
H. 302 ami a. 307, but convicted first ocscusoil of 
having voluntarily ciiiise^l grievous hurt, under 
8. 325. Against that conviction firat aocuaod 
prefcrnnl ihia apfioal, when it w'aa objected that, 
inaamuch as the trial had been held before a jury, 
tho Appeal lay on matter of law only, and not on 
questions of fact. JMt, per Bk-n’sijn, J.* that 
^o conviction of thi; first acciiaed for causing 
grievous hurt was not one by a jury, but by the 
Judge, who treated the finding of the jury in 
regard to tho gricvoiia hurl ua the opinion of assos- 
sors. An appeal therefore lay on the facts, as 
In tho ease of AfiUhnuami PiUai v. Qwnen^EmprcBB* 
/. L, if. 26 Mad, 243 n.* and in Kmprua y. Mdhim 
Chunder Rai* /. L. R, 3 Calc, 765. Per BnASiiYAM 
Ayyangar, J, — That tho effect of b. ‘238 of the 
Criminal Piocoduro Code is to inyest a jury trying 
on offence triable by a jury with authority Uf 
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VSBDICT OF JUBY-eonetf. 

2. POWER TO INTERFERE WITH 
VERDICTS--€one», 

fiiul, as an incident to such trial, that certain 
faciH only are proved in the trial, which facts 
constitute a minor offence, and return a verdict of 
guilty of such offence, though such minor offence 
bo not triable by a jury. And that a Sessions Judge 
may thcrcupor. recoid judgment, convicting the 
accused of such minor offence, although he is not 
charged with it and tried on such a charge hy the 
Sessions Judge with the a id of the jurors as asscNsors. 
The jury having found first aneusiMl guilty of causing 
grievous hurt, and the Judge having given jiidg- 
mont convicting him of the same, an appeal 
lay only on a point of law, as the aecii8(!d hod been 
convicted in a trial by jury. Patti kad an Ummaru 
V. Emperor (1002) . I. L. B. 20 Mad. 248 

81. Duty of H^h Court-- 

— Verdict of jury, diaagreement with, by Judge-^ 
Reference to High Court— Procedure hy High Court 
•^Evidence,' c(inBid,erniion of — Criminal Procedure 
Code {Act V of 1898), m. 307, 431 -Penal Code 
{Ad XLV of 1860], ea. 147, 149, 326, 343—Aaeam 
Labour and Emigration Act {VI of 1901), a, 210. 
8. 307 of the Codq of Criminal Proreduro requires 
that a High Court, in dcmling with a ease rcferrcfl 
under it, shall roiisidcr the entire evidence on the 
case, and, next, after giving duo weight to the 
opinions of the Sessions Judgo and the jury, shall 
deliver judgment. The High C-ourt in such a 
case is not bound to accept the opinion of the 
jury if it is not shown to be pi?rvcrso or clearly or 
manifesdy w*rong. Without oonsidoring the entire 
evidence, tho High Court could not bo in a proper 
position to give duo weight to the opinions of the 
SesF^ns Judge and of tho Juiy. Emperor v. 
Lyall(1901) I. Ii. & 28 Galo, 128 

B.O. 6 O. W. N. 268 

82. Criminal Proce* 

dure Code {Art V of 1898), a. 423 (2). Before the 

Court can interfere with the verdict of a jury 
on tho ground that tho evidence of aecu^’s 
oonfession was wrongly admitted, it must be 
satisfied, firat, that tho vordiot is orronoous ; and, 
aocondly, that tho orroneousness was caused 
either by the Judge’s misdirection to the jury 
as to that ovidence, or by a misunderstanding on 
their part of the law as to it as laid down by tho 
Judge. Emperor u. Waman Suivram Damt.e 
( 1203) . . . I.L.B.27Boin.e26 

VBBIFIOATIOTr. 

8u Plaint. 

See Written Statement. 

— of plaint— 

• See Plaint— VEB moATioN and Siona- 

TUBE. 


vested 1ETEBBBT8. 

See Hindu Law— Will— Construction' 
OP Wills— Vested and Contingent- 
Interests. 

See Succession Act, s. 08. 

l.Ii.B.4Calo.804 

See Will — Construction. 

VESTING OBDEB. 

See Insolvency — Claims op Attacuino 
Creditors and Official Assignee. 

See Insolvency — Property acquired 
AFTER Vesting Order. 

1. L. B. 17 Mad. 21 
I L. B. 18 Mad. 24 
I.I«.B.19Bom.2d2 
2 C. W. N. 872 

See Insolvency Act, s. 7. 

See Insolvency Act (11 & 12 Vict., 
C.21 . . I.Ii.B,28Calo.418 

See Official Assignee. 

LL.B.82Bom.821 

VICE.ADMIBAI/FYBEGUI 1 ATION 8 OF 
1882. 

See Jurisdiction — Admiralty and 
Vice-Admiralty Jurisdiction. 

I.L.B.17Calo. 887 

See Letters Patent, High Court, 1886 
cl. 16 L L. B. 17 Calo. 68 

VICINAGE. 

See Mahomedan Law— Pre-emption- 
Right OP Pre-emption — Co-sharers 

VILliAGE ACCOUNTANT. 

See Criminal Procedure Code, s. 46 
(1872, 8. 00) . I. L. B. 1 Mad, 206- 

VILLAGE CATTLE. 

See Pasturage, Right to. 

I.L.B.2Bom.llO 

VILLAGE OHAUKIDAB. 

See Bengal Regulation XX op 1817, 
a 21 . 18W.M298- 

See ViTiLaoe Chaukidabi Act. 

See ViLLAOB Chaukidabs* Act. 

village chaukidabi act (BEN- 
GAL ACT VI OF 1870). 

See Cess . L L. B. 28 Calo. 680 

See Cbauxidabi Act (Bbnoal Act VI ox- 
, 1870). 
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YILLAGB GHAUKIDABI ACT (BBIT- 
GAL ACT VI OF 1870)— ttmftl. 

^ B. 8 — Order imposing fine by Sub^diyi^ 

sional Officer^ ‘Judicial order — Jievision by the High 
Court — ifagiatrate^ jurisdiction of. Where the 
oolleoting member of a punchayat, conatituteti 
under the proTisionR of the Village (howkidara’ 
Aet (Bengal Act VI of 1870). waa fined by the 
Sub-divisional Officer of Scranipore under a. 8 of 
the Act for having disobeyisd hia orders and realized 
assessment from the villagers under the Act from 
the month of Baisakh, though the Act Di'aa not 
introduced into the sub-diviaion till the month of 
Kartick following : — Held, that, the fine having 
been imposed by a Magistrate under the proviaions 
of an Act of the Bengal (*ouncil. it was imi) 08 cd in 
respect of an “offence" as tlefincd by a. 4 
cl. (p), of the (‘riniimd Procedure (*ode and by 
virtue of a. 4 of Bengal Act V of 1867 the pro- 
visions of ss. 03 to 70 of the Penal (]*ode and s. 
01 of the rViminal I^oedurc Code went applicable 
to the fine. The order of the Sub-divisional 
Officer was in its nature a judicial orrlcr, and Was 
therefore subject to revision by the High Court. 
The onler was bad because (i) there waa no trial ; 
(ii) no act puniidiable with fine under a. 8 of the 
Act (Bengal Act VI of 1870) hail been com- 
mitted ; and (iii) because the District Magistrate 
only had the power to iinimse the fine. Queen- 
Eupress V. AsiiwiMi Kumar CnosK 

L L. R. 88 Calo. 481 

BB. 80. 87 and 34. 

iSfee Penal Code, s. 183. 

LI 1 .R. 8 B Calo.874 

BB. 48, 50, 61-- 

See Chaukidabi Cnakran Land. 

I. Lb B. 83 Calo. 688 

bb. 48, 61- 

See Chaukidabi Chakran Lands. 

L L. B. 84 Cala 664 

BB. 48 and 6^—Chowkidari chakran 

land, settlement of — Power of CoUecior — Power of 
Commissioner to set aside Collector's order. Under 
a 48 of Bengal Act Vi of 1870, a (-ollcctor can 
only settle lands with the zainindar within whoso 
estate the lands lie. S. 64 of that Act do(« not 
empower the Commissioner to set aside an order 
msHod by the Collector under s. 48. Bkjoy 
Ckand Mahatab Bahadur v. Kristo Mohini 
Dasi . I. li. B. 81 Calo. 886 

B. 51- 

Fee Nuisance — Under Criminal 
Procedure Code 7 C. W. BT. 148 

— Chowkidari chakran lands^ Suit for 

Hoovtry oft by yatnidar against aamindar with 
whom the same had been settled under Bengal 
Jet VI of WO — Landlord and tenanL Where 


VILIiAGB CHAUKIDAKl ACT (BEN- 
GAL ACT VI OF ISm-eoHcld. 

»— B. 61 — conrld. 

a palnidar sought to have tninsfiTroil (o him 
certain chowkidari chakrnn lands, which the (lov- 
^nment hail settled with the znmindar under 
^ngal Act Vr of 1M70. and where it was found 
that the Inmla wn-e part of plnintiff a isitni. and 
that the /.aiiiimlar had sidilct tin* Hniiic* to n tenant: 
— /frW. that the iNitiiidar was I'nlitlcMl to poNsc^asion 
but not to khas |NiKHi>SHiiiii of the laiida. That 
the tenant with wluun the InntlH had lieeii settlcHl 
by the znniindnr was entitleil to retain actual 
poRseasion of the Iniids* That the |Nittiidor 
was bound to pay to the /.aniindar Hiieli reiitM for 
these lands aa eorres|M)ndnl to the ]troportion 
between the gross collect iona and )Hitni rent 
formerly payable by him. Haiii Naiiain Mazum- 
DAR t*. Mukitnd Lal Mundal . 4 C. w. N. 814 

aa. 68. 81 — Decision, of Contmission 
^■'Vilhgc chotrkidars - Chowkidiiri rhnkran binds — 
Civil suit. 'Hip Woiils “ final and eoncliiHivc ** 
used in a. 61 of Bengal Aet VI of 1870 must bo 
taken to be iiseil in their oiilimiry and literal 
simse. Where. lherefoii% a commission has Iwen 
appointed iimler s. fiH for the ]iiir|MiMi'« theiisin 
mentioni'd. and such eommiKsion has iisiiiTtulnod 
and determined that certain lands are ehowkidari 
chakran hiiiils. in the absenee of fraud or non* 
compliance by the commissioners with the pro- 
visions of the Aet. their deeisiori is eoiieliisivo 
evidence in any civil suit of the fact that tho 
landa aro what thi?y have found them to bo. 
NonoKiiiSTo Mukekjkk r. Ski'iiktaiiy of State 
FUR India I. L. R. 11 Calo. 888 

VILLAGE CHAUKIDABB’ AMEND- 
MENT ACT (BENG. ACT I OF iSra). 

See CuNFKssioN - Ciinfessions to 
Police OFFit^Kits. 8 C. W. N. 8OT 


VILLAGE COURTS. 

See Small Cause (V)UHT, Mufussil 

— JuUlSlJlCTlnN ' • (jIkNKKAL ('aSES. 

I. L. B. 18 Mad. 146 

See Si;('(.'F.HHioN Certificatr Act (VII of 

1889). s. 4 1. L. B. 81 Mad. 115 

VILLAGE MAGISTRATE. 

See Compensation - (Criminal Cases— 
To Accused on Dimminhal of Com- 
plaint . .LL.R.85Mfld.687 

See Confession — (.Njnfessions to 
Magistrate . I. base Mad. 88 

See TiMHsrER or Crimihal oari 
tiiRRRAL Cash. 

LL.B.S8Kad. 884 
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YILliAOB MUNBIF. 

See Munsif • IL.li. B. 7 M ad. SSO 
I. L. B. 8 Mad. 600 
I. L. B. B Bom. 180 

1.11. B.16Mad. 181 

1.11. B.80Mad.Sl 
I.i:i.B.81Mad.ll6 

See Smaix Gauss Coubt, Mofussil 
— JuBisDiGTioN General Oases. 

6 Mad. 46 

VILLAGB MUMBIF^B FEOBT. 

See CRfifiNAL Procedure Code, s. 45 
(1879. 8, 90) . I. Ii. B. 1 Mad. 866 

YILLAGB OFFIGEB8. 

See Madras Hereditary Village 
Offices Act. 

VnJiAOE 8UTAB (CABPENTEB). 

See Hereditary Offices Act, s. 4. 

I. L. B. 81 Bom. 788 

VIS MAJOB. 

See Civil Procedure Code, 1882> 
8.13 . 10 0.W.E.116 

VIZAGAPATAM. 

See Oanjam and Vizaoafatam Agency 
Courts Act (XXIV of 1839). 

YIZAGAFATAM AGENCY BULEB. 

rule ZZZI— 

Righi to petition Oo- 

vemment —Bide of a substaniitfe charactei^Sevieion 
tn ereeiuJtian proceedings. Rule XXXI of the 
Agonoy Rules for the District of Vizagapatam is of 
a sul^tantive ohanoter and provides for revision in 
execution and other petitions in regard to which 
no right of appeal has been given. Rule XXXI is 
not atfra vires. Maharaja or Jryfore v. Sri 
Niladevi Pattamahadevi (1902) 

1.11. B.87Mad.l08 

VOID BEQUEST. 

See Jurisdiction of High Court. 

I. li. B. 88 Oalo. 180 

VOLUNTABY A88IGNMENT. 

See Insolvency — Voluntary Con- 
veyances AND other Assign- 
ments BY Debtor. 

VOLUNTABY CONVEYANCE. 

See Contract Act, s. 95. 

I. la B. 8 All. 801 
See Debtor and Creditor. 

See Insolvency — Voluntary Con- 
veyances AND OTHER ASSIGNMENTS 
BY Debtor. 


VOLUNTABY CONVEYANOE-eoaeM. 

— , Subsequent sale for value— 

Avoidance of gift or seUlemeiiU vaiuniarilif 
made — Stai, 27 Eliz., c. 4. Where a person Who 
has made a voluntary gift or settlement of an 
estate seUs the same to another for value, the 
conveyance operates os a oonveyance of the estate 
which the settlor had before the voluntary settle 
mont, the Stat. 27 Kliz., c. 4, putting the settle 
ment out of the way, so that it shall not affec 
the conveyance which is made to the purchaser : 
words riiowing an intention on the part of the 
person who made the voluntary gift to convQ 
to the purchaser all the interest or estate thal 
he had are suflioient to avoid such gift. Judah v 
Abdool Kurreem . 88 W. B. 60 


VOLUNTABY PAYMENT. 

See Contract Act, ss. 69 and 70. 

See Contract Act, 8. 72. 

I. L. B. 7 Calo. 678 

See Contribution, Suit for — Volun- 
tary Payment. 

See Money Had and Received. 

8 B. L. B. 418 
W. B. 1864, 806 
8N.W.168 
6N.W.1 

^ee Money Paid. 7 N. W. 164 

lOW.B 400 

See Money Paid for Benefit of 
Another. I. L. B. 81 Calo. 148 
L.B.80I.A.160 

See Money Paid under Process of 
Decree . . I. L. B. 7 Mad. 686 

See Payment into Court. 

See Res Judicata — Adjudications. 

18B.L.B.146 

See Sale for Arrears of Bent- 
Deposit to stay Sale. 

jSfee Sale for Arrears of Rbvbnub— 
Deposit to stay Sale. 

See Sale in Execution of Degree 
— Setting aside Sale — Rights 
of Purchasbes — Recovery of 
Purchase-money . 11 B. L. B» 181 
16 B.L.B.806 

See Vendor and Purchaser— Purchase- 
money AND OTHER PAYMENTS BY 
Purchaser . 8 B. L. B. A. 0. 66 

11B.L.B. 181 
16B.L.B.808 
18W.B.608 
17W.B.480 
8 B.IuB.A».U 

wlut unonnts to— 


Sm Ihsoltuiot Act, s. 26l 

L I. B. 8 Oalo, 484 


Su Wavmb, mm «o. 

I.XfcB.881bd.466 
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TOLUITTARY FAYMBRT-eonlci. 

L — — - Money paid, but not due, i 
und paid under oompuleion— Conlracl Act (IX 
IS72)g M, 15g 72» In execution of a decree, the ' 
plaintiff puchaeod certain property. SubBcquenily ! 
the defendant, in execution of another dcercu i 
against the former owner of the property, proceeded • 
to execute hia decree against the same property, i 
The plaintiff thereupon preferred a claim which . 
was disallowed, as ho had not then obtained, and ! 
oonsequcntly could not produce, the sale-ccrtiffcato. j 
In order to prevent the sale, ho tlien paid the 
amount of the defendant’s decree into Court, 
nnd subsequently instituteil a suit against tho 
defendant to recover the amount so paid into Court, 
to prevent the sale. The defendant contended 
that tho amount was paid voluntarily and could 
not be recovered back. lUld, following DooU 
Chani v. Bam KiaKtn L. R, S L A, 

93 : /• Jj, B, 7 Cuki, 648, that it was not a voluntary 
payment ; ai^ that tho plaintiff was entitled to a 
decree. Fatima Khatoon Chowdrain v. Mahomed 
Jan Chowihry, 12 Moo. L A. 65 : 10 W. R. P. C., 
29t referred to. Asihan v. Bam Proahad Daaa, 1 
•Shame, 25% doubted. Juotiko Narain Sinoii v. 
Raja SiNon . . I. L. B. 16 Calo. 066 

8. -• Money paid under protest— 

^Righl of auit — Contract of indnnntlff — Contract 
Act aa, 124% 141% 142. The Thnkor of Idmdi 
possesses several talukhdori villages in the Ahme- 
dabad District, for which he pays a lump jumma 
to Government. One of these villages was Akrii. 
Disputes arose between the Thakor and the 
OTassiaa of Akru as to tho owncrdiip of the village. 
The Thakor fiUd a suit against the grassias, which 
was ultimately compromised, and a consent 
decree whs passed in 1883, providing, infer alia, 
that the Thakor should assign to the grassias a 
moiety of the village ; that the grassias should 
hold tho same free from all liability to jMiy tho 
jumma, and that the Thakor should alone l)o 
responsible for all Government demands. In 
accordance with this decree, a moiety of tho village 
was made over to the grassias. The Collecdor 
demanded jummabandi for this moiety. The 
Thakor intervened, and objected to the demand, 
on tho ground that ho paid a lump jumma for tho 
whole of his talukh including the moiety of tho 
village assigned to the grassias. Government, 
however, iiassed a resolution declaring that half 
«f the village belonged to tho grassias ; that from 
^em tho Government had a right to levy tho 
jumma ; that the Thakor mif^t, if ho ehoset, pay 
the same on behalf of tho grassias, and that, 
if it Was not paidt it would bo recovered by attach- 
ment and sale of the grassias, half share, llie 
Thakor thereupon paid tho jumma on behalf of 
fhe grassias for two years, and then iilod a suit 
against Government to recover back the pigments 
he had made, and for a declaration that Govern- 
ment had no right to levy any assessment on any 
TOrtion of the village Imyond tho lump jumma 
fixed for his talukh. This suit was dismissed 
on thb prdiminaiy ground that the Thakor had 
no c»use of notion against Government in respect 


YOLXJNTABY PAYMENT— oos/d. 
of any of tho reliefs sought, tho Court being of 
opinion that tho payments he had made to Gov- 
eminent on account of the grasaias were voluntary, 
and that he had no inten'st whatever in the grassias* 
half share of the village. HcM, n'versing the deci- 
sion of the lower Court, that the suit would lie. 
Under the eonsimt -deeret*, the Thakor stood 
in tho notation of nn insurer to the grasMias from 
all exactions of Government dues. Tho ]myments 
of jumma he madu on account of the grassias 
were therefore not voluntary, hut made iimlcr 
protest, aikl as such were n'eoviTnhle by suit. JaS- 
VATHINOJI Katksinuji i\ Skciiktaky (»k Statk for 
iitniA .... 1. L. B. 14 Bom. 889 

8. Monoy paid for boiioflt of 

another- CWri/ft Act (IX of 1872). an. awl 
76 — Money •yaitl to -ftrotcct projH’rty from Male in 
execution of decree for arreara of rent, t'ertain 
iiiiinovenhle pro|)i‘rty was inlieritiil by H. the 
mother, of the plaintiff, from her husband, and 
during her tenure of it she Hlirnatixl it by dml 
of sale to the defendants. N died in April I8!)0, 
ami the estate then devolved ii}Min the plaintiff, 
an only daughter (there being no iiifilo imiio). 
In 1800 tho ])ro|)erty in poHsesHion of the defendants 
M'HS, at the suit of a peraon who whs the Innilhmi* 
ordereil to In* sold together with other pnqMTties 
of the diifemlants f(»r arreniH of iimt, due in tho 
lifetime of S, and to prevent the sale the ]»hiintiff 
iNiid the amount of the* dt^eive. In a suit for 
]KiHHCHsinn of tho property and for a refund i»f tho 
sum paid by tlu^ plnintitf to stop the sale, the de- 
fendants claiiiiffd nn alisoliite interest, in the pro- 
jx'rty, but lliif Courts In'Iow found that the 
alienations by S to the f|f‘fendiinlH wen; not mmle 
for h^gnl necessity niiil wtrre therefore invalid. 
Hchl. that the ]Miyiuent mn<le by the ]ilaintiff 
was not a voluntnry |Niyment. but was oncv^iich 
she Was entitled to recover from the ilefeiidants. 
It kung a question nt the tiim* whether the property 
belonged to the plaintiff or to the defendants, 
tho payment to stop the sab; wan om* in which 
the plaintiff Was interested Hiiilieiently to bring 
tho case within s. Oil of the Contract Act. S. 70 
was alno npplicabh;, ns thi* ]iayment n^licvcd 
the defendants from liability to their landlord ■ 
and Was modo for the dcfuidantn, and not gra- 
in iiously, and the defendant H enjoyeil the benefit 
of such payment. The iirincifiles laid down 
in tho cases of iJnli Chawl v. Uawkishm Siwjh, 
/. L. R. 7 Calc. 648 : h. H. 8 /. A. 93 ; SmUh v. 
DinowUh Mookerjee, /. /#. B. 12 Calc. 213 ,* ami 
Jugdeo Narain Singh v. Raja Shigh, /. L. U. 5 
Ctdc. 656% went held to govern this omhi*. Dama 
SUNOAIU DaHI V. AiUIAR ('jirNIlKK SlRKAR 

I. Ij. B. 28 Calo. 88 

4. Payment made to save the 

patni talukh from sale— Crmfrnrt Act (IX of 
1872), a. 60 — Arrenra of rerU- "Payment made by a 
mortgagee. The plaintiff, who waa tho mortgagee 
of a certain patni talukh, obtained a conaent 
decree for R 35,000 on hia mortgage- bond on the 
13th August 1888. In tho solcnamah it was 
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stipulated that, if the deoretal amount were no^ 
paid within a certain date, it was to bo increased 
to R52,000. On the 14th March 1891 tho [daintiff 
applied for execution of that decree, and claimed 
the larger amount, ns admittedly the smaller 
amount was not paid within the stipulated ^riod. 
Tho Subordinate Judge allowed tho plaintiff's 
claim. The defendant appealed to tho High Court, 
and on tho Slst Septombifr 1801 the order of the 
Subordinate Judge was reversed, and an inquiry 
was directed as to tho conduct of the plaintiff 
in the matter. On the 31 st August 1892 the Sub- 
ordinate Judge held that the plaintiff had been 
guilty of misoonduot, and that the dccrtie had been 
fully satisfied. The jdaintiff appealed from this 
order to the High Court, and on tho 4th January 
1804 tho appeal was dismissed, and ho preferred 
an appeal to Her Majesty in Council. In tho 
meantime on tho 13th May 1802 tho plaintiff 
had paid a certain sum of money to protect tho 
patni talukh from sale for arrears of rent duo 
to the landlord. In a suit brought to recover from 
the defe ndant the amount so paid : — HeJd^ that tho 
payment was not a voluntary payment, and that the 
plaintiff was interested in tho j^yment of tho 
money, and thereforo ho was entitled to recover 
it. Bikdubasiumi Dassi c. Haurndra Lal Hoy 
I. L. B. 26 Galo. 806 
8 C. W. N. 160 


5 , Payment by a purohaaor of 

a patni talukh diulng the pondonoy of an 
appeal for nettii^ aalde the patni sale— 
— Person inleresteil in the pttymerU of the patni rent 
— Patni EeguIttUon {VIII of 1819), s, 14.— A pay- 
ment of rent made by tho purchaser of a })atni 
talukh after tho decision of the first (hurt in a suit 
brought by the defaulting patnidars for tho sotting 
asido of the patni sale, by which it was held 
that tho sale was invalid, and during tho pendency 
of an appeal preferred, not by tho plaintiff, the 
auction-purchaser, but by tho zamimlar at whose 
instance tho said sale had been brouf^t about, 
is not a voluntary payment, inasmuch as he (the 
plaintiff) is a person intorostod in the payment 
of tho money, within the moaning of s. 69 of the 
contract Act. Bindubashini Daeai v. Harendra 
Lal Roy, /. L. R. 2d Cak. 305, followed. The 
remedy which the plaintiff in this case hod, after 
the reversal of the sale, to be re-imbursod by the 
defendant under s. 69 of the Contract Act was 
hM not to be curtailed by tho provisions of s. 14 
of Regulation VIll of 1810. Radka Madhub 
Samorta V. Sasti Bam Skn . 

L L. B. 20 Gala 826 

0. Payment of dooroe for rent 

by purohaaor at aala fbr arreara of rent— 
— Confrad Act {IX of 1872), u. 69, 70SuU 
to recover money so due. Rent is by operation of 
law tho first charge on a tenure, and a person who 
purchases the same at any execution-sole must^ 
in the absence of anything to denote the contrary, 

. be taken to purchase it, charged with the rent which 
is due in respect of it at the time of its purchase 


VOLUNTARY PAYMBNT--eoiieU. 

and there being no privity between him and the* 
judgment-debtor, he cannot recover from the 
latter the money which ho is obliged to pay for- 
tho rent so duo at tho time of the purchase. So 
whore a plaintiff, in execution of a inortgago- 
decroe, purchased tho tenure mortgaged, and 
then paid tho money duo under a decree obtained 
by tho landlord against the tenurc-holdor for arrears- 
of rent for tho period anterior to the confirmation 
of salo : — Held, that the ^aintiff was not entitled 
to recover the money paid by him fur satisfying, 
tho rent dcoree. Mouaranbb Dasya v. Harrndba 
Lal Buy . 1 G. W. N. 468 


VOLUNTARY 8NTTLBMENT. 

See Onus of Proof-' -Drurees and- 
Deeds, Suits to enforce or srt* 
ASIDE . . I. L. R. 16 Bom. 648 


breach of covenants ln-< 


Su Damages — Suits for Damages — 
Breach of Contract. 

I. L. B. 2 Bom. 278 


VOLUNTBEBB. 


See Army Act, s. 19. 

I. L.R.22Aa828 


VOTERS, LIST OP. 

See Calcutta Municifal Consouda 
tion Act, s. 31. 

L L. R. 22 Galo. 717 

VOTING: 

See Company— Meetings and Voting. 

I. L. R. 27 Bom. 118 

VRITTI. 

See Stridhan I. L. R. 88 Galo. 229* 

VYAVAHABA MAYUKHA. 

See Hindu Law— Mitaksuara. 

w 

WAGERING. 

and gaining transaction— 

See Evidengb Act, s. 02. 

0 G. W. N. 866 

WAGERIN G GONTRACT. 

See Civil Procedure Code, 1882, s. 111.- 

8G. W.N.178 

Su Contract— Wagering Contracts.- 
See CkiNTRACT Act, 1872, as. 20, 30 and- 
06 . 1. L. R. 26 Had. 601 

See Contract Act, 1872, a 30. 

L L. R. 80 Bom. 68 

See Evidencd— Parol Evidence— Vary- 
ing FOR CoNTRADIOTINO WRITTEN IN 
struments L L. H 9 Oalo. 791. 

L L. H 12 666* 

LL.B.17HkiL.480r 
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WAOEBIZra CONTBAOT-Hxmftl. 

See Eyidekcb Act, b. 02, pro. (1). 

I. L. B. 82 Gala 487 

L Wagtfing eoniraci-^ 

Contract Act {IX o/ 1872), e. 30, In order that a 
traneaction may fall adthin s. 30 of the Indian ('on- 
tract Act, there must be at least ta’o {lartiGR, tlie 
agreement between whom must bo by way of wager 
and both side must be parties to the wager. Lt is 
of the essence of a wager that each side idiould 
stand to win or lose, according to the uncertain 
or unasoertained event, in refcrenco to which 
the chaneo or risk is taken : in other words, 
to make an agreement a wiigcr there must be a 
common intention to bet. Sassoon e. Tokkbsey 
(1004) . I. L. B. 28 Bom. 016 

2. Principal and 

agenIrSah and •purchtm. by the, agent on hia own 
account — Usage of trade — ComwiMion agents — 
Pakki adat system — Tender of evide,nce as to delivery 
at other vaidas — Relevancy of such evidence. Tho 
defendant, a resident of the North-West Provinces, 
from time to time sent orders to the plaint-iiTa in 
Bombay to sell ami purchase cotton on his account. 
The plaintiffs carru^l out the defcmlaiit's ortlers 
as they were received. Up to the due date they 
had pundiased on behalf of the defemlant 400 
bales more than they had sold. It api)earixl that 
by reason of other contracts entenxl into with tho 
merchants, from whom they had pundiascil on 
behalf of the defendant, tho plaintiffs had *oan- 
cellcd’ all these purehaties, before the due date. 
Tho defendant neither sent mom^y to pay for the 
cotton nor did he direct the plaintiffs to sell on his 
behalf. The plaintiffs sued tho dtdcmlant de- 
scribing themselves as commission agents for their 
commission and for tho loss on 400 lutles sold 
on defendant's account. Tho plaintiffs were 
unable to show that they had paid any damages 
on account of the defendant, for failure to 
take delivitry, to any of tho merchants from 
whom they had purchased on defendant's account. 
The suit was dismissed in the lower Court on 
the ground that tho contracts were wagering 
contracts. In apiwal the plaintiffs contended 
that they were entitled as between themselves and 
the defendant to treat themsedves as the principals, 
on the ground that the budness was conducted 
on the pakki adat system, under which no privity 
was established between the defendant and the 
merchants to whom or from whom cotton was sold 
or bought on his account. //eU, that if tho plaint- 
iff were, as their plaint statoil, commission agemt^ 
ard they were om^oyed by the defendant as his 
oommiasicn agents, and as such, under instnuh 
tions and on account of the defendant, entered 
into these purchases, they had no cause of 
action. ifskf, further, that the usage termed 
the pakki adat system involved a material 
departure from the ordinary relations between 
a principal and his agent of which there 
was no suggestion, in the pleadings or issuei^ nor 
was there any evidence to ^vo it. The plaintiffs 
must thmfore be held to the ease they h^ made. 


WAOEBING CONTBACT-^eonrU. 

During the eourso of the hearing in tho lower Court 
it app(*aml that at the vaida for which the con- 
tracts in question had been made tho plaintiffs had 
mother given nor taken delivery of any cotton. 
They leiulcrctl evidence to show that at other vaidas 
they had given or taken delivery of cot ton and other 
goihls. The learniHl judgi? n'jeetcHl the ovidcni'O 
as iiTC‘lcvRnt to the issue, wht'ther the contracts 
were wagering contracts, lit hi, on ii]ipeal, that 
the evidence tendeml was relevant and should have 
been admitted, ('iiandi'lai. Soklai. a. Sinn- 
RUTIIIIAI (1905) I. L. B. 29 Calo. 281 

3# ■■ — Agrri'Mcnt to 

pay diffcreHces-^Sttrrourulifaj cirriiHuttuncfS -Form 
of contract not of MOMcHt-— Contract Act {IX of 1872), 
s, 30—Ihwhay Act III of 1865, The law which is 
containiHl in s. 30 of the. ('ontract Act (l.\ of 1872) 
and in Bombay Act III of 180.5, is that tho Court 
must not only eonsidor the terms, in which the part- 
ies have chosen to embody their agrecim'nt, but 
must l(K»k to the whole nature of the (ransaclion 
or institiit ion, whatcvi'r it may he, and must prove 
among all the hiirroiinding eircumstaiiei's, iiudiiti- 
ing the conduct of the parties, with a view to nst^er- 
tain w'hat in truth was the real intention or iiiidor- 
standing Udween the parties t(» the hargiiin. Thu 
actual ‘form of the contract is of little momeiit» 
for gamblers cannot hit allowed to fon'c tho juris- 
diction of the ('oiirts by the expinlieiit of inserting 
provisions, which might in eertain events Isttomu 
operative, toeomrH‘l the passing of ])roperty, though 
neither isirty anticipateil siieli a eoiit ingeiiey. 'I lio 
(biirt should be iistiite to discover what in fact 
was tho common intention of both parties and 
should do all that is poHsiblii! to see through tho 
cistenHible and ap|»iirent traiisiietioii into the under- 
lying reality of the bargain. Motil.xl v. (ioiii.VD- 
HAM (1905) I. 1j. B. 80 Bom. 88 

WAGES. 

See Attac'II.\ik.nt--Sijuje('th of Attach- 
MK.\T— WaOKH . 1 B. L. B. 8. N. 16 
I. li. B. 6 Bom. 182 

See Mahtrk a no Skuvant. 

of labourerih- 

Sec Bbnoai. Act VI uk 18115. 

8 B. L. B. A. Cr. 89 

suit for— 

See. SiWAMi Causk Uoukt, Mofcssii^ 

J U Jll.SIllCTION — W aO KS. 

6 B. L. R Ap. ei 

See H.MALii Cause Court, ItANaouN. 

I. Ij, R. 10 Caio. 878 

WAGING WAB. 

See .Jurisdiction of Criminal Court- 
Offences COMMITTED ONLY PARTLY 

IN ONE DISTRICT- Abatement or Wao- 
iNo War 9B.L.B. Ap.86- 

See Sentence— Transportation. 

8W.B.Cr.l8 
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wAOUfra war agahtst thr 
qubbr. 

Conapirooy to wag^ war— Trea- 

eotin-AfMpriwm of Ireawn-^Ltmitation of period 
jor proaeciUioi^Penal Code, a. 121—7 Will III, c. 
3, s. 5. — ^The offence of engaging in a conspiracy to 
wa|^ war, and that of abetting the waging of war, 
against the Queen, under s. 121 of the Penal Code, 
are offenoos under the Penal Code only, and are not 
treason or misprison of treason ; and thoioforc tho 
provisions of tho Stat. 7 Will. Ill, c. 3, h. 6, as to 
placing a limitation on the period for prosecution 
are not applicable. Queen v. Amtruddin 

7 B. L. B. 68;16 W. B. Gr. 85 


WAHABIS. 


See Mahomedan Law— Worship. 

I. If. B. 86 Calo. 884 

WAIVER. 


See Acquiescence. 


See Arbitration— Awards — Vaudity . 
OF Awards and Grounds for Setting i 
THEM ASIDE I. Ii. B. 81 Galo. 690 ' 


See Bengal Municipal Act (IH of 
1884), ss. 238 and 273. 

6C. W.-H.48 


See Bond • . 11 O. W. N. 908 > 


See Estoppel — Estoppel by Conduct. 

7 Mad. 868 ; 
8 Mad. 14 • 
I. Ii. B. 18 Calo. 841 
I. Ii. B. 16 Mad. 88 
I. li. B. 14 Bom. 668 

See Evidence— Parol Evidence— Ex- 
plaining Written Instruments and I 
Intention of parties. 

6 0.W. N.848 , 

See Foreign Coqrt— iTudgment of. ' 

I.L.B.8Mad.400;407 ; 
1. L. R. 16 Mad. 88 j 

See Guardian —Duties and Powers of i 
Guardians 1. L. B. 18 Calo. 90 j 
L.B.17I.A.90 I 

See Insurance— Life Insurance. ! 

I. L. B. 88 Calo. 880 

Su Landlord and Tenant. 

18 C. W. N. 1068 
18C.W.H.686 

See Limitation . I. Ii. B. 81 Galo. 897 

See Limitation, Mortgage, Vendor and 
Purchaser. 

I. L. B. 81 Calo. 67; 88; 887 

See Limitation Act, 1877, Sch. II, art. 
75. 

See Limitation Act, 1877, Son. II, 
Art. 179— Order for payment at 
Specified Dates. 

See Mabomedan Law— Pre-emption. 

l.L.B.86Calo.408 


WAIVBB— oofiM 

See Malabar Law— Mortgage. 

I. Ii. B. 18 Mad. 480 
L L. B. 16 Mad. 480 
8u Marine Insurance. 

l.Ii.&86Calo.6ie 

18C.W.N.486 

See Municipality. 

I. If. B. 89 Bom. 85 

See Privy Council, Practice of. 

I. LB. 84 Gala 709 


by aooused- 

See Criminal Proceedings. 

1. L. R. 8 Galo. 88 
I. If. B. 6 Galo. 88 

See Jurisdiction of Criminal Court— 
European British Subjects. 

I. L. B. 18 Bom. 601 
I. L. B. 86 AIL 611 

of oonditlon in lease— 

See Landlord and Tenant— Forfei- 
ture— Breach OF Conditions. 

I. L R. 80 Bom. 489 

of oovenant for title— 

See Vendor and Purchasert— Breach 
OF Covenant I. L. R. 16 Mad. 60 

See Vendor and Purchaser— Vendor, 
Rights and Liabiltibs of. 

I.L.B.18Mad.l68 

of fresh proclamation of sale— 

See Sale in Execution of Decree — 
Setting aside sale— Irregularity. 

I.L. R. 84 Mad. 811 
ec. W. H.4a;48 

— of irregularity— 

See Limitation Act, 1877, Art. 179 (1871» 
art. 167)— Joint Decrees— Joint De- 
cree-holders I. Ij. H 4 Gala 606 

- ■ of objection — 

See Appellate Court— Objections 
TAKEN FOB FlRST TiME ON APPEAL. 

See Jurisdiction— tQubstion of Juris- 
diction-Consent OF Parties and 
Waiver of Objection to Jubisdzo- 

TION. 

See Jurisdiction— Question of Juris- 
diction— When IT MAY BE RAISED. 

1. LB. 18 Mad. 878 

See Jurisdiction of Civil Court— 
Foreign and Native Rulers. 

L LB, 81 Bom. 861 

See Land Acquisition Act, s. 19. 

I.LB.17Bom.899 

See Limitation— QuRsnoN or Limi- 
tation I.IbB.ieibd.416 
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of objection-^ caM. 

See Kevisw— Ground for Review. 

I. L. R. 12 Bom. 228 

See Written Statement. 

I. Lu B. 22 Calc. 268 

to sue— 

See Limitation Act, 1877, Si:ii. IT, Art. 

75 . . . 18C.W.N.1004 

See Limitation Act (IX of 10U8), Sen. 

1, Arts. 75, 110 . 13 C. W. N. 1010 

1. Waiver by conduct— .-l/i/ieal 

— Irregtilaritif — SvbsUhititm of jmtiee — Conhsenl, 
Where the purrhaBcr of ii pliiintilT's rij^hla was 
Bubstitutcil for the plaintiff, the irn'^iilarity was 
hM to be cured by the consent of the defendant, 
implied in his offering no opposition, but appealing 
from the judgment of llio merit s, making the sub- 
stituted plaintiff one of the respondents. Hekr 
Chundkr Roy r. Tumeezooddkkn 12 W. B. 87 

8 . Appeal — EigM 

of ehjeetton to proceed ingM taken in aceof dance 
with appeal to High Vourl. Where a party, dia- 
SAtisfied with the decision of the lower (*ourt 
appeals to the High (*ourt and re-opens the whole 
cases he must acquiesce in the result finally arrived 
at by the Court below in iiecordance with the in- 
structions of the High Court in his apiieal. Gun- 
GABAM DuTT V. (illOWOllRY JUNMAJOY MULLTCK. 

1C. KB. 144 

8. Withdrawal of 

Objection — Raising same chjection stdtseqaenily. 
Where parties have, before the Deputy Collector, 
withdrawn their objections to an Amcon*s reprjrt, 
the lower Appc'llate Court should notallow the 
same objections to bo revived before it. 
Bhuoobuttt Rurmoneb V. Gouk Chunder 
Mundul. 9 W. B. 267 

Kantee Cuunder Dutt v. GorKK Madhub 

Neoqee 11 W. Bb 3 

4. Objection to non- 

service of notice of execution — Appearance. Where 
a judgment-debtor appears and contests the decree- 
holder’s right to execute his decree, ho cannot ob- 
ject that no notice was served as required by law, 
having impliedly waiveil the objection. Gaisn 
Cuunder Banebjee v. Buanoo Motee Chow- 
DBBAIN. 11 W. Bk 829 

6. Waiver by judg- 

ment-dAtor of objection — Right to deduct mesne 

profUs. A judgment-debtor claim^g a deduction 
on Booount of mesne profits decreed against him 
diould make good his claim when called upon by 
the Court executing tho decree. Failing to do so, 
he loses his remedy. Nubo Coomar Cuattebjee 
«. Bamdhun Chatterjee. 16 W. B. 266 

6. Owifsaton to take 

ob/eefton — Remand. Held, that tho defendant, 
not having tsken an objection to the suit on the 
ground of the minority of the plaintiffs, whilst it 
was pending in appeal to the Hi^ Court^ were pro- 


B^AIVBR— fow/f/. 

eluded from raising it on remand. Beni Ram Biiurr 
r. Ram Lall Diiukhi . L Ia B. 18 Calo. IM* 

7- Suit by infant 

without a next fnentl — Objection ficf taken until 
coMC came on apiual when plaintiff had atbiined 
majority- -Civil Vruccdurt: Coile, 1SS:!,s. 410. Suit 
by tho adoptive daughter of n irmpU. dancing 
woman, deoeasecl, to oomiad the trustii's of tho 
tomple to permit the perfonnimct* of ii certain 
ceremony, in view to her entering on tho diiliea and 
cmoluinentB aitachtnl to the ufiice of her adoptive 
mother, 'fhe plaintiff was 17 years old at tho time 
tho suit WAS institiital, ami sho did not suo by a 
next friend. No objection was taken by the ilo- 
fendants, on tlio ground that tho plaintiff could 
not BUG without a next, friend, until the rnsi* caino 
before the Court of first appeal, iit wliieh time tho 
plaintiff had attained majority. Hrbl. that, seeing 
no objection was taken to tlu^ aiiit on the ground 
that tho plaintiff should liavo stieil by a next fiiend 
until after she hud attained her iiuijurily. tho 
irregularity Was waivi^il. KAUAriAKsiii t\ Rama- 
sAMi CiiE'm I. L. B. 19 Mod. 127 

8. Effect of wniver -lAtwIlonl 

and tenfint—Waii^er of right of fnrfvitiiri) for non- 
payment of rent. A lamilurd who has waivixl his 
right to suo for tho oanoi'lmeiit of u I(‘uho on tho 
raiyat’s failure, to |iay six siiettesHivo instalmenls is 
not barred by limitation from suing for oaneolmont 
on further broaches of the euveiiunt. Dui.i.i (-irAND 
V. Meueh Cuand 8aiiu(> . 8 W. B. 188 

9. Waiivr of vendor 
binding on purrlmiterSulc for arrems of rent. 
The Government, as auction- pimfliaser of the 
zamindari right of a pergunnah, having waived all 
right to cancel the tenures of the taliikdarH, and 
having afliniUetl them to Kettlement and ittherwise 
recognised the.ir rights, it wns held that the ilefend- 
ant, a piirchuHCsr, could not put in fnree agiiiiisl 
the talukdnrs any rights whifsli his vendor had 
waived. Obiioy Churn Roy v. AHANnur.LAii 

2 W. K., Act X, 81. 

10. Waiver of rights under 
mortgage— /fevampftoa by OovKrutwnt of mort- 
gaged biwt under hind Aeguisition Art, awl re^nah 
to mortgagor— Omission of mortgngrjc to claim com- 
pensation. Government having under the Land 
Acquisition Aet taken iHissesHioii of |iortir>n of 
certain land which hod been murtgagefl by tho 
owner Hubscquently, while the mortgage wns still in 
force, ro-solil tho port if -n taken, to (ho mortgagor, 
who sold it to a third iKTson ItonA fide for 
value. In a suit hy the mortgagee (who hod taken 
no steps to obtain any portion of tliu money paid 
by the Government for the land) praying for the 
sale under the mortgage of the land resumeil by 
Government : — Held, that tho plaintiff as mort- 
gagee had waived his rights under the mortgage,, 
and that the purchaser from tho mortgagor hod 
acquired a title free fn>rii tho plaintiff’s incum- 

I brancc. Quare : Whether the mortgage claim 

} might not, but for the waiver, have re-attached,. 
OQ the lands resumed by the Government again 
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coming into the pmwenitor. of tho mortgagor. Ram 
Awtar SiNon V. TuLfli Ram 5 O. L. B. S87 

IL ‘Waiver of grounds o^ 

enhanoement.— Felianre on one groufuK onZi/ — 
Preaumyivm, In a suit for O’lhancomont of rent 
upon difforont grounciM, the fact'that at tlie hearing 
tlie plaintiff relioH on one of tho groiindu only* and 
ihai in the judgment nf tho first Court tho 
whole case was restod on that ground only, is not 
a aafo warrant for the inference that the other 
grounds Were waived. Bonomalee Churn Mytee 
11 . SiioROOP Hootait 14 W. B. 00 

12. Objeclitm as to 

.tAfimcB of demand for enhnnc^il rcn^OhjMiion a/i 
to wmU of jiartm — Objection taken for first time 
on njvpctil. AMioro in a suit for rent at an enhanced 
rate no ohjc<dioi\ as to the abmmeo of legal demand 
for enhanced rent was taken : — Held, ihat tho suit 
was properly trierl by tho Court of firat instance 
on tho*merits. Tho lower Appellate Court having 
disiniHsed Iho suit on the ^und that tho inamdar 
war not a party to the suit, a point on which no 
iasuo was raised, although it hod been taken in tho 
written statement and which was not made a 
ground of appeal. Hehl, also, that the point must bo 
oonsidcred to have been abandoned at tho trial ; 
it was therefore not open to tho lower Appellate 
■ Court to dismiifB tho suit on that ground. Goviv- 
DRAV Kbishnav Raibaokar V. Balu bin Monapa 
I. Ii. B, 10 Bom. 680 

la Waiver of right to execute 

•decree — Agreement to give time to debtor — New 
contract, granting of a judgment-debtor the 
indulgence of a temporary stay of tho Warrant of 
execution issued to inforce the decree docs not 
prejudice tho judgmont-emlitor’s right to execu- 
tion at a subsequent time. Butchknnkr v. 
Rayudu 6 Had. 886 

14. - . TFnivef where 

derree-hMer was aUmoed to perform act under 
decree in ease judgment-dfbtor failed to do so. F! C 
obtained a decree agaist 0 R for tho reconstruction 
in the family house, within one month, of a voran- 
.dah which had been imiiroporly pulled down by 
the latter ; on failure of G B to rebuild it in the 
specified time, tho dcorcc-holdcr waa to bo allowed 
to rebuild it himself at tho cost of 0 R. About a 
month after tho reconstruction was begun, but 
after the lapse of the month allowerl to tho judg- 
ment-debtor, H C applied for an injunction to 
stop tho work as not being according to the decree, 
and for permission to rebuild it himself. BeU, 
notwithstanding 0 R had made alterations and 
.contravened tho decretal order, that the judgmont- 
oreditors’ oonduot in looking on without remon- 
strance for nearly a month while the judgment- 
.debtor incurred considerable expense amounted 
to a waiver of his ri^t to take matters into his 
.own hands. Gopxn Kishek Gossain v. Hem 
Ghundeb Gossaiv . 10 W. & 88 

15 , Waver of right to interont 

.oa arrearE of rent-^Beeetpf o/ arrears of reai far 
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tong time withoui interesL By the terms of a kabu- 
liat, rent not paid when due was to bear interest 
Tho samindar received rent for a period of ten years 
without making any demand of interest in respect 
of arrears, and without claiming to apply any 
portion of the payments towards tho discharge of 
interest. Having subsequently brought a suit 
for interest, tho Courts below were of opinion that 
the samindar had waived his claim to interest and 
dismissed his suit. HeJd, that there were facts 
justifying such an inference, and that their finding 
could not bo reviewed in special appcid. Din- 
DOYAL PORAMANICK V. PrAN KfSHEN PaUL CHOW- 
DHBY 

Harsh. 894 : W. B. F. B. 117 : 8 Hay 488 

10. - - . . - Omtssf on to 

enforce intereM under kahulini — Variation in eon- 
tract. In order to establish variation in a Written 
contract, it must bo distinctly pleaded and 
provcfl when and how tho variation took place, the 
mere foot of a kabuliat not having been enforced 
in the most stringent manner does not take away 
from the lessor the right to enforce it. Peakee 
Mohun Mookerjse V. BrojoEIohun Bose 

. 81 W. B. 80 

Pearer Mohun Mookerjee v. Bkojo Mohun 
Bose 88 W. B. 488 

17. Omission to 

claim interest^Pleading, Both parties stipulated 
for payment of rent on certain dates, and, if not so 
paid, of a certain rate of interest until paid. The 
rent not having boon paid at the time agreed on 
Held, that tho landloid’s omission to claim interest^ 
instalment by instalment, for the fractional time 
that tho rent wan not paid after it become duo, did 
not justify tho plea that tho interest stipulated for 
was not duo, or Warrant tho belief that tho plaintiff 
had waived his claim to interest. Rutty Kant 
Bose v. Gunoadhur Biswas 

W. B. F. B. 18 : 1 Ind. Jur. 0. 8. 0 
Harsh. 40 

18. Waiver of objection to ser- 

vice of notice of enhancement— Omtssioa to 
appeal from decision finding notice properly served 
— Question of law and fact. Plaintiff sued to ro- 
cover rents at enhanced rates after notice, and pot 
a dooroe. Defendants appealed on tho merits, 
tacitly aooepti&g the finding of tho lower Court 
that notioe had been duly served. On appea^ 
tho Subordinate Judge of his own motion took up 
tho question of notice, decided that it had not been 
duly served, and reserved tho decree of the lower 
Court. Heldf that the Subordinate Judge was 
wroBg, for, seeing that the defendants hid not 
appealed from the finding of the first Court which 
declared that there had been pood serviee, it miflht 
fairly be presumed that they had due notioe of the 
olsim to. enhanoe, until evideiioe soffloient to 
zebut that presumption should be diown. An 
objection that notioe of onhaaoement has not been 
propeily served Is not an objeotion perdflaWf 
but a mixed objeotion of law and fboti whUi mnf 
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be impliedly waived by the conduct of the pet tics* 
thunder Monn Dosaee v. DhuroneMur Lnhory, 
7 W. E., 2, cited and difltinp;iiiHhod. Snusnss 
Bnooaux v. Muddun Mohun CHUTTorADmYA 

2 C. L. R. 207 

10. Agreement oome to under 

mistaken belief— /I to accept provision 
in satisfaction of claim to maintenance-^ M uttuil 
mistake, effect of — Suit hy smi for partition-^Rtlin* 
quishmeni of claim. The plnintiff'e father, a 
member of an undivided Hindu family, Hifpiod an 
agreement by which he ngrccil to accept a provi- 
Bion in fcatisfaetion of hia claim for mainfenance. 
^e agreement was Bigood by reoaon of a miplaken 
Ix^lief entertained by the pluinlifT’a father and the 
other mcmbcrB of the family that tlioro existed an 
CBtabliahed custom in the family which rendered 
the property indivisible, tlehl, in n anit by the 
plaintiff for a partition of the family property 
liable to partition, that the agn^ement having beim 
come to under a mutual miatake, it was no bar 
to tho plaintiff maintaining tho miit, for it would 
not have prejudiced tho right of tho pbiinfiff’s 
father if he had chosen to insist upon a partition. 
SOOBRABIANTA TeLAVER V. SOKKA TeLAVKK 

6 Mad. 487 

20. Agreement to 

accept portion of property for maintemince—Suit 
for fuU share of property on partition. In a miit to 
recover a share of family property, tho Civil .Judge 
found that the plaintiff in 1866 waived his right to 
a Hharo of tho family property by accepting a 
small portion, and dismissed tho suit. Tho plaint- 
iff shared with other members of tho family tho 
belief that by efltablishod family usage tho pro- 
perty was impartible and passed ot each succes- 
sion to the oldest of tho co-heira according to tlie 
ordinary law, tho other co-heira being entitled 
•only to a portion for maintenance. Umlor that 
belief the plaintiff accepted tho allotment moilo 
to him in 1866 by the then oldest co-heir of a smaller 
portion of the property than ho would bo entitled 
tp on a paitidon as a sufficient provision for his 
maintenance. The plaintiff’s yoiing(*r brother 
instituted a suit in 1861, anil succeeded in resisting 
tho alleged custom, and obtainixi a decree for his 
full share. Held (reversing the decision of tho 
Civil Judge), that tho plaintiff was entitled to tho 
relief askcvl for, it not appearing from the arrange- 
ment of 1866 that tho parties intendcii tho allot- 
mpht to be in satisfaction and discharge of every 
right of the plaintiff os a oo-parcener. Hubbiex 
PiLLAr V. AhNACHALA IRUNGOL PlLLAY 

6 Mad. 444 

21. — — Waiver by renunciation of 

rights— Eaiimeiafibii of rights-^Law of waiver — 
Priviteges of office. It is not law that eveiy right 
may be renounced. The general rule is power of 
renunciation, but there are two marked classes of 
•exceptions. There can be no renunciation of rights 
and eonseqnent destraction of relative duties 
presaribed by an absolute law ; nor of things 
inheroDit in man as man. A man may renounce a 
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eoncroto right, but not one resulting from a natural 
^ndition. Semhte: A kamavan cannot part, 
by contract, so as to be unable to resume them, 
with the privileges and duties which attach to 
bis fMisition as a kamavan. riiKRiiKiniKN alias 
Govindex Nair V. Tmmala e Mad. 145 

AiTiTxr r. Ayaneimi.lt Kka.vatiia Tiiavai 
Varikarnavax Siiaxocni. Aitum r. Vktt- 
uthadatha Siiama 6 Mad. Ml 

*2. • — Effect of signing document 

in wnicn there is an omission -Ow/Mx/on tn 

^vnjih-nl’Vrz of inUrrM in property ImfH’r feet ion 
in wttleinrni-proeenlimjM The mere signutiire by an 
agent of a wnjib-ul-iir/. from which llic rcconi of an 
inportant inlen'st in ])roperty was fiinittcil, ennnot 
lie eonstraed os a waiver of such right or claim. 
Still less can the iiiiiKTfeclion or iuiicninicy nf 
Bctticmeni-pmceeilings ofs^rate In extingiiisb nr 
disalliiw exist ing rights. iMAMiiiTxnKK r. Iliirn- 
WAX Dass 1 E. W. 41 Ed. 1873, .*18 

28. Effbct of acceptance of mort- 

gage-money on right of purchase Ctmdititm 
m favour of pure/uise hy nwrtgagee. A mnrtgagixl 
land to It. the inorlgagi*! instrument, providing 
that H should be entitlcil In piireliase the Inml if it 
wen? not nHlecmiil by 12th .Inly IH4:i. In 1845 
/f accepted fnim A one pagniln in purl payiiiimi of 
the mortgage-money. Ilem. Hint this was a wiiiver 
by H of his right to piircbiiso. Vks'kataciiari 
V. A.\axta(!Hari . .1 Mad. 69 

24. — Refusal to receive rent In 

kind — Effect of refiMot on right to muc for rent. 
A ndiisal by u Inndloril to aei;ept rent in kind when 
it is iendcnnl, nn the ground tliut he is siiiiig for a 
money mit, is a waiver of his right In sin* liis tenant 
(on the rlismissiil nf his suit for a iiuiney rent ) for 
the valijo of the R>rit in kind. Nakaix (jIkkr v. 
OniTR SiJRiTx 1)oH.s . . 23 W. R SSiS 

26. Withdrawal of objection 

to sale in execution of decree - Kffrrt of. on 
suhspgumi right to sue to set it aside. The ]>liiiiititT 
purehastHl certain pruficrly from tlm tirst nnd sei^ond 
defendants. The prn|NTty was HiibHf,‘quently ])ut 
up for sale by order of the (Mvil Court in execution 
of a decree, against tho first nnd second defendaiits, 
and was piircbam'd by tho tbinl defendant. When 
tho property was about to be sold under the decree, 
tho plaintiff presented to tho Court a )jetitioii 
objecting to the sale, but his vakil wilhdn'W tho 
petition with his consimt befom the sale. In a 
suit by tho plaintiff for tho recovery of the land : - 
IleJd, that tho plant iff was not pn^cliided from 
recovering tho laml by reason of his having with- 
drawn tho petition, as ho could not f hereby lio 
oonsidered to have Waived his right to sue. Kit- 
MAKASAMY HrODI V. Pa.NNA SoONA MnOHoOUAl*PA 

CiiETTY 7 Mad. 8ro 

28. ^^Relinquishment by Hindu 

widow — Relinquishment of title to property hy 
widow-^PetitUm. A merb petition by a widow to 
tho effect that she has rolinquidied her title in 
certain property in favour of partfos suing ths 
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IcMces of tho')>ropcrty for ponemion is not a legal 
lolinquidiincnt of her diaro therein. Ooma Chubh 
Koobdoo V. Bkoobun Mouun Pal 10 W. B. 88 
87. Agent’s right to execute 

decree obtained by him ae agent— Cmi Pro- 
cedwrt Code, J882, e. 37 — Recognized ageni — Exe- 
cution of decree, P filed a suit in the aecond olaaii 
Subordinate Judge’s Court at Mahad. Aa P 
resided at Thana, outside the jurisdioiion of the 
Court of Mahad, i^o authorised her agent, under a 

g eneral ponrer-of-attorney, to oonduot the suit on 
er behalf. The agent earned on the litigation 
up to the final decree jHissed by the High Court 
on appeal in P's favour. The agent t hen sought to 
execute the decree. The Court of Mahad passed 
an order upon his darkhast granting only partial 
execution. Against this order the agent filed an 
appeal in the District Cbiirt at Thana. Tht^n, for 
the first time, the judgment-debtors challenged the 
agent’s right to represent P who was residing with- 
in the District Court’s jurisdiction. This objec- 
tion prevailed, and the appeal Was dismis^. 
Udd, that the agent eould not be prevented from 
executing the decree ahich he had obtained aa agtmt. 
No objection hod been taken to the agent’s right 
to represent P at any stage of the litigation prior 
to the final decree. That objection must, there- 
fore, be dcomiHl to have beem virtually waived, 
and eould not bo raised after the defendants 
had had their chance of success in the litigation. 
PABYATIBAI V, VlNAYKK PaNDURANO 

I. Ii, B. 12 Bom. 68 
98. BomlBBion of part perform- 

ance of contract— accented on account of 
inkteei, A hypothceation-bond provided for pay- 
ment of interest on the principal sum at the rate 
of 0 per cent, and contained a further provision 
that, on default being made in payment of interest 
accruing duo, interest should be paid from the date 
of the bond at the rate of 15 per cent. Default 
was made When the first and second payments of 
interest beoamo due. After the second payment 
had become duo, the creditor ace^ted payment 
on account of interest of a sum, a little more than 
the arrears calculated at 9 per cent. In a suit by 
the creditor : — Hdd, that the plaintiff hod not 
waived any right under the bond by accepting the 
payment on account of interest. Nanjappa v, 
Nanjappa T. Ifc R- 18 Mad 101 

28. Decree payable by inetal- 

mentB — Execution of decree — DefauU-Limita’- 
tion, A decree was made for payment of the 
decretal amount by monthly instalments running 
, over a period of twelve years : and it was provided 
'that on default the decree-holder might execute 
the decree as a whole for the balance then due. 
In 1883 a default was made, and in 1884 the 
decree-holder filed an application for execution in 
respect thereof, but did not proceed with it, and 
oontinuod to rcooive the monthly instalments. 
In 1887 he made another applieation fos 
tion which he relied on the same default, 
that the default^ if it was one, hod been 
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Waived by the decree-holder, and that such waiver 
was a good defence to the present application,. 
Mnmford v. Peal, /. L, R. 2 All. 857, and Amul- 
uRah Dalai v. KaUy Chum Miner, /. L. R., 7 Calc, 
66, distinguidicd. Buddhu Lal v. IIekkuab 
Da8 1.L.B.11A1L488. 

80. Decree paffdble 

by inatalmenta, and in default, execution for whole 
amount to ieeut—DefauU in payment of inatalmente- 
— Waiver by ^intiff of right to execute decree — 
Reuipt by ptaintiff of overdue inetalmente. By a 
consent decree passed in a mortgage suit the defend- 
ant Was ordered to pay to the plaintiff the sum of 
Rl,800 by yearly instalments of R50 payable on 
30th April in each year, and in case of default in 
payment of any instalment the plaintiff was to be 
at liberty to execute the decree by sale of the mort- 
gaged property. The defemlanls failed to pay the 
first instalment, which fell duo on the 30th April 
1888, and the plaintiff applied for execution and 
obtained an order for the sale of the property. 
In order to prevent the sale, the defendants, on 
the 13th November 1888, paid RfiO out of Court, 
and the application for execution thereupon was 
allowed to drop. The defendants subsequently 
made the following payments, tns., R15 on the 
5th Juno 1880, R25 on Uie 12th Juno 1889, B16 on 
the 1st January 1890, and RfiO in the Nasir’s office 
on the 2nd Juno 1890, which was the day on which 
the Court opened after the summer vacation, which 
hod begun on the 30th April 1890. On tho 0^ June 
1890 tho plaintiff again applied for execution of the 
deereo, which was granted by the Subordinate 
Judge. On appeal tho District Judge reversed the- 
order, holding that tho plaintiff by accepting tho 
above payments had waived his rii^t to execute 
the decree. On appeal to the High Court : — Hdd, 
that the plaintiff was entitled to execution. Tho 
acoeptanoo of the payments did not prove a waiver. 
They wore not accepted on account of the spccifio* 
instalments in arrears, but on account of the whole 
decree ; and even if they were taken as paymentB 
of ove^uo instalments, they could not by them- 
selves prove a waiver. Balaji Gavesk v. Sasha- 
RAM Pabashram • I. L, B. 17 Bom. 666 

8L - OmlBBlon to take objection 

that pottahB and muohalkaB had not been 
exchanged before nnit-^Suit to recover cue- 
tomary dues payable on account of a ckattrarnm 
In a suit by the District Board in charge of a chat- 
tram to recover a certain sum as the arrears of 
various mcrais, being customary duos payable* 
by the defendants for the benefit of the chattram 
on account of lands held by them, the defendants 
raised no objection on the ground that there had 
been no exchange of pottahs and mubhalkasb but 
among other defences they relied upon a plm of 
limitation. EM, that the defendants dionld be- 
considered to have admitted tacitly that the ex- 
change of pottahs and muohalkaa had been di^eosed 
with. VXNXATAYABAaA V. DISTRICT BoABD 01 
Tanjobb !L la & 16 Mid. 888 
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M- Instalment-bond— YFffivcf— 

PaynMid of paH of an inatalmeni and inttresi. 
Where the terme of a bond were that, if any 
instalment remained unpaid, then the whole 
amount was to become duo : — Held, that part 
^yment and acceptance of part of an overdue 
instalment would not amount to a waiver, for 
on payment of a part of an instalment, there would 
remain something duo and there would still he a 
default. Similarly payment and receipt of in- 
tercbt would not amount to a waiver. Cheni Bash 
Shaha v. Kumvd Mundul, I. L. P. & Calc. 97, and 
Man Mohun Roy v. Durga Chum Oooee, 1. L. R. 
16 Cak. 602, referred to. Mohehh Chandra 
Bambrjes V. Chintamoni Sinuk (1004) 

I. L. B. 81 Calo. 88 

88. 1 Insialment^bond 

••—DefauU in payment of instalments — Limila^ 
tumn^Limiiation Act (XF of 1877) s. 9, Sch. U, 
Aft. 76 — Cause of action — Disability or inability. 
In an unregistered instalment-bond there was a 
stipulation that in the event of default in payment 
of two consecutive inbtalmcnis the creditor would 
bo entitled to recover the whole amount covered by 
the bond, which was payable in twelve instalments. 
The second instalment was duo on the 12th Juno 
1800. The plaintiff brought a suit on the 1st 
June 1008 for recovery of the instalments duo on 
the bond, relinquishing the first two instalments. 
Hdd, that mere abstihenoo on the part of the 
idaintiff from bringing a suit for recovery of the 
whole amount due, on the failure of payment of 
the first two instalments, did not amount to waiver ; 
and that limitation began to run from the 12th 
June 1809, when the oause of action arose. No subse- 
quent disability or inability could arrest the run- 
ning of limitation, under s. 0 of the Limitation Act 
HurronatUh Roy v. MaherooUah MoUah, 7 If. R. 
21, end Mon Mohun Roy v. Doorgti Chum Oooee. 
J. L. R. 16 Cak. 602, followed. Oirindra Mohan 
Roy V. Kuiii Nauayan Das (1900) 

I. L. B. 80 Calo. 884 

84. Waiver of right to objeot to 

■ale— C»v?l Procedure Code {Act XIV of 1882), ss. 
244, 291, 811—Kxecution*sale, brought about by fraud 
•^Plea of waiver when to be given effect to and to 
what extent — Public policy — Circumstances from 
which waiver to be inferred— -Knowledge of rights 
waived, necessity of proving— Burden of proof— Pre- 
sumption. A waiver is an intentional relinquish- 
ment of a known right or such conduct as war- 
rants an inference of the relinquishment of such 
right, and there oan be no waiver unless the 
person against whom the waiver is claimed had 
full knowledge of his rights and of the facts which 
would enable him to take effectual action for the 
enforcement of such rights. The buideh of proof 
of such knowledge is on the person who relies on 
the waiver and such knowledge must be made to 
appear. A presumption of wuver cannot be rested 
on a presumption that the right alleged to have 
been waived was known. When it appeared from 
the proceedings that a judgment-debtor only 
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waived objections to an cxecution-Balo on the 
grouml of (i) non-issuo of fresh sale proclam- 
ations when the sale was ailjourncd fnim timo to 
time, ami (ii) inadequacy of price as resulting 
therefrom : — lIcUl, that this did not prevent him 
from attacking the sale on the ground (i) that 
the sale pnM!laiiiati«m hod never Unm issued 
and had beim fraudulently HiippreHSiHl at the decree- 
holder’s instance, and (li) that the price realised 
was innileqiinto by rensoii of the diM!nH?-holflora 
fraud. Whether there has been a waiver or not 
of the rights of a jiidgiiient-dehtor to objisit to a 
sjilo and to what extent they may have lMM*n waived 
must depend upon the eiieiiinHtaiiees of each in- 
divitlual case : and the question has to be decided 
not mendy uiion thi* language of the petitions pre- 
fcrrtMl by the jiidgment-debtior, hut with legnnl to 
the whole of the proceiNlings in the case and imrti- 
ciilarly with reference to the unler iniule by the 
Court upon the petitions. Tlie right of w'niver is 
subjrat to the control of piiblie policy which cannot 
bo contravened by any conduct or ngnseiiicnt of the 
partioR and an agn*i»inent which seeks to waive an 
illegality may be void on greiinds of piibliu policy 
or morality. Qutrre : Whether, if it were made 
out that the judgment -ilebtors hiul in fact waived 
all iKMsible rights to objiT.t to the validity of the 
. sale, a Court of justice would give effect to tho plea 
of waiver when the sale was bnmght about by fraud 
upon the proocbses of tho (Wrt. Dhanukdiiar 
S iMuii ti. Natiiima Saiiu (1907) . 11 0, W. W. 848 


. Jurisdlotion— Lauve to sue 

— Letters Patent, 1806, oL 18. Where there is 
no want of jurisdiction in this (k>urt over 
the subject-matter of the action, but leave uniler 
cl. 12 of the Letters Patent is ruqiiireil before the 
(’ourt oan entertain the suit, the objection that 
such leave has not bc^n properly obtained may bo 
waived and will be cunsidcrnl tf> have been i^ived 
if tho defendant files his written statement and 
applies for a eommission to examine witnesses, 
Moore v. aumgee., L.R. 25 Q. B. I). 244, followed. 
Kino V. Secjrktakv or iStatb k(»ii India (190H) 
I.L.B.86Calo.884 
B.0. 18 C. W. N. 706 

W A JIB-UL-ABZ. 

See Collector I. L. B. 16 AIL 410 
ties Kvidrnck— Civil Casks— Mihckl- 

LAN EOUS DoCUM KNTH— W A J1 B- OL- V RE. 

I.II.B.8A1L870 

I.L.B.16A1L147 


Su Landlord and Tenant. 

I. L.B. 87 AIL 888; 860 
I. L. B. 80 AIL 808 


See Maiiomkdan 
—Ceremonies. 


Law— Pre-bmption 

T T.. It. a All Rift 


See Maiiomkdan Law— Peb-bmption— 
Miscellaneous Cambs. 

1.L.B.18A1L884 
LL.B,a8 A1L499 

18 q 
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IRT A JXB ■UjCi" ABZ conidm 

See. Mohomedan Law— Pri-emftiov— 
Pkk-emftion as to portion of Pro- 
PERTY I. li. R. 10 All. 189 

I.L.R.11 AIL 108 
1.1I.IL91 All 119 

Su Mortoaoe. 10 O. W. N. 778 

8e£ OiJDH Estates Act (I of 1800), as. 

22, 23. I.L.B.81 A1L467 

See Pke-empttox. 

I. L. B. 27 All. 12 ; 467 ; 668; 602 
I. L.B, 28 AIL 60; 124; 168, 
286; 287 ; 246; 286 ; 464 ; 

466; 614; 679 
I. L. R 29 AIL 296 
I. L. R 81 All. Ill; 688; 689 ; 628 


WAJIB-UXi-ABZ — eoM, 

of the defsnlter should not get Oie prope rty, bat 
the person, who had paid up &e arrears of revenue 
fdiould bo the owner. //eU, that» notwitiistandibg 
the provision last mentioned, the position of the 
person who had obtained possession under the 
wajib-ul-arz by paying arrears of revenue duo by a 
defaulter, was that of a mortgagee under a mort- 
gage by conditional sale as defined in s. 63 of the 
i Transfer of Property Act, 1882, and that the de- 
I faultcr or his roprosontativo, in the absenee of a 
. suit for foreclosure, had a period of sixty years 
! within which the arrears of revenue might bo paid 
I up and the property redeemed. Jai Ram v. Ma- 
I K17N0A (1904) . . I. Ii. R 26 AIL 887 

2. - Deciaraiwn fS- 


See PRK-EMi>noN — 

Right of Pre-emption 

I.II.R26. AIL 90; 421 
I.L.R26 AIL 212 

See Pre-emption— Right of Pre-emp- 
tion — Oo-shareks. 

1.11. R9 A1L480 
I.L.R10 AIL 472 
I. Lu R 26 AIL 889 

Sse Pre-emption — Right of Pre-emp- 
tion— Waiver of Right or Refusal 
to Purchase. 

I. R R 11 AR 108 

Construction of Wajib-ul-ubz. 

L L. R 26 All. 10, 644; 649 ; 647 

See Waste Lands 

I. U R 19 AIL 172 

tentunentaiy bequest oontoined 

in— 

^ See Hindu Law— Will— Construction 
OF Wills— Adoption. 

I.II.R24A1L196 

See Hindu Law— Will— Construction 
OF Wills— Estates absolute or 

LIMITED 

1.11. B.19A1L16 

1. Conditions enobl- 

tng eo-aharer on payment of revenue due to take 
over ike share of a defauUer^Morlgage hy conditional 
eedo^Tranefer of Property Act {Jv of J882)i 
0 . 56— l^mitetfon— Lffnifotion Act (XV of 1877), : 
SdL II, ArL 148. The wajib-ul-arz of a certain ! 
village provided that if any eo-sharer was in default ' 
in payment of Goveinment revenue, certain persons ; 
— oo-Bharers in the patti and in the villas amongst 
them— might, on discharging the unpaid revenue 
due 1^ the defaulter, take possession of his share, 
though without power to partition and without 
power to transfer or sell. Also that* if within 
twdve years the defaulter or his heir wished to 
tsJm back the property he could get it in the month 
of JeA on payment of the amount of default with- 
out interest am without being entitled to a rendi- 
tion of aooonnts. The wajib-ul-an went on to 
provide i^t after the term m twdve yean thehefai 


; corded in uktfib-ul-ara — Conatruetion of will — 
j Document of testamentary nature as to wishes re- 
I speeting the succession to property on death — Whether 
! bequest uw to person irrespective of his adoption, 

I or whether valid adoption was a condition of inherit^ 
i ing the property— Bcgidation VII of 1892— Act 
! XIX of 1878. The value as evidence, the import- 
! anoo as rcoonls, and the misuse by proprietors, 
i of wajib^vl'-anes under Regulation VII of 1822 
! and Act XIX of 1873, which repealed that Regula- 
i lion in the North-Western Provinces, commented 
upon. Lekhraj Kuar v. Mahpal Singh, L. B. 7 
I. A. 88: L L. R. 5 dale. 744, and Uman Par- 
shod V. Qandharp Singh, L. R. 14 1. A., 297 : L L, 
R. 5 Calc. 90, referred to. A reoital in a wafdhul-aeu 
may operate as a will (see Jlfalkura Dasr. Bhi- 
khanMol,I.L.R.I9 Att. 16). The weight to be 
given to a statement of that nature must depend 
in each case on the eiroumstanoes, in which it was 
originally made, and the corroboration it reoeivn 
tern extrinsio evidenoe. A village proprietor in 
1877 eaused the following declaration to be made 
in the wajib-ul-arz of the village rcoorded under 
Act XIX of 1873—'*! am the only zamindar in this 
village. 1 am a Marwari Brahman. Seven years 
ago I adopted my sister’s son, MurlL He is my 
heir and sucoessor (Malik). If after this agree- 
ment, a son is born to me half the property would 
I be received by him and half by the adopted son. 

I If more than one son are born to me the property 
I would be equally divided among them, including 
I the adopted son, as brothers. 1 have two wives 
now ; they will roeeive their maintenanoe from 
him (Murli).” The declarant died in 1886 leaving 
a natural-bom son, who died ohildloss in 1887. 
In 1896 the respondent (the "adopted son," 
mentioned in the declaration) brought a suit claim- 
ing to Ito entitled to the property therein men- 
ticned on the strength of his adoption and also on 
the terms of the declaration, which he contended 
was a will. Under a ruling of the PSrivy Council 
in 1899, the adoption of a uster’e son was hdd to 
be invalid ; and both Courts in India found thata 
fan^ oustom, which would have validated cneh 
on adoption, was not established in this suit. The 
High Cbort hdd that the respondent was entitled 
to succeed irrespective of the adoption. Reid, by 
Ae Judicial Committee assuming that the wafiS^ 
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ii(-an mi^t be treated aa a will, that the wordt 
'*‘ad(q[>ted mb’' in the declaration were desoriptive 
only, and Mt the " reason and motivo of the gift.” 
Ifhe intention was to give him the property as an 
adopM son oapable of inhoritiog by virtno of the 
adoption, and as his adoption was invalid by Hindu 
law, and not warranted by family oustom, it gave 
him no lij^t to inherit and the gift did not take 
effect. IVmindra DA Baikal v. Rajeowar Das, 
L. B, 22 L if. 72, L L.R. It, Cafe., 422, followed. 
Birsswaf Mookerjee v. Ardha Chander Roy, L, R. 
19 /. A. 101: /. L. R. 19 Calc. 452, and Nidhoo- 
mofit DAya v. Saroda Pershad Mookerjee, L. R. 3 
I. A. 263, distingnidiod. Lalt v. MnniJonAB 
(1906) I.I..B.28 A11.488 

iLo. Xib 38 1. A* 87 
10 0.W.ir.780 

8. ira;ih-t<f-ars — 

RfUiry verifisd^Verifier^s estaU, if hound-^Will. 
An entry in a vtajA-vl-arz, which a person has 
verified cannot, reason of verification, bo regard- 
ed as his will or as a document of a testamentary 
dharaoter by him. A rule of succession laid down 
therein eannot bind his estate after his death. 
Sahoodba fx. Oanxsh Prasad ( 1006 ) 

10 O. W. N. 849 

4. ConsUiidion of 

docummk^House-lax-^ess^Rent. Under the 
wajib-ul-ars of a village called llodhakund the 
samindar was declared to bo ent itled to ono taka 
(six pies) per month for every hoiiso from tho occu- 
pants of the village and also from the owners of 
&opB and temples. Meld, that this payment 
(which was called "gluu'ghBima”) was not a house- 
tax or cess, but merely ground-rent and did not 
requiro special sanction. Bat.want Sinoh v. 
Shankar (1008 ) L L. B. 80 All. 886 


WAKV. 

See Act XX of 1803, a. 18. 

16 B. I.. B. 167 
l.l«.B.8Cala884 

SssLmiTATrox. 

I. L. B, 88 Calo. 687 

See Mahomrdan Law 0 O. W. IT. 686 
I.Ii.B.a7AlL880 
I. li. B. 88 Calo. 86 
I. LkB. 88 All. 638 
L L. B. 86 Calo. 81 
L L. B. 81 AIL 186 

See Mahomrdan Law— Enoowmrnt. 

See Mahomrdan Law— Wakf. 

See Riort of Suit. 

1. Ii. B. 88 Calo. 878 

1. ... Bait by heir against mut* 

walU---irak/safsai^Comprofiifee— Becq^fXfbii of 
validUy of wkf ky Mr^Righiof judgment^eredHor 
of heir io proceed agaUut wakf properliea^Privity. 
One D execnM a wakfnamah appointing 
S smfwaJB. After JD’s death his widow M 
Hied to leoom a tdiare of the propevties as one 


WAJCF— coneU. 

of D’s heirs. B set up tho wakfnamah in 
defence. But tho suit was compromised ^wd a 
eoUnamah wos^ rxeiMited, in which M ad- 
mitted tho i^uinehrsa and volidity of tho wakf~ 
Mmok and in consideration of an annuity stipu- 
lated that neither she nor her heirs dhould ever in 
future bo competent to claim any of tho properties 
covered by (he wakfnamah, but that if, at the 
instance of a third party, the wakfnamah should be 
declared invalid, the tcTms of tho eolenamah would 
not affect or interfere with li(*r right of inheritance. 
Previous to the institution of the suit, M hoii bor- 
rowed moneys from tho plaintiff. The plaintiff 
obtained a doeroo against M for the debt and hav- 
ing failed to exeeiito tho saine against J/’a idiare 
in the alleged wakf properties instituted tho present 
suit for a doedaration that ho was not bound by tho 
wakfnatnah or (ho aolenafonh, ami that ho was 
entitled to proceeil against M's share in the pro- 
perties in execution of tho decree. Held, that the 
suit Was maintainable as tho plaintiff was not 
bound by tho solenanuih : and (hat ho was entitled 
to show that tho imkf was invalid and inoperative. 
Tho principle of Srunati Anandtnayi Debi v. Dhi- 
rendra Chandra Mukherjee, 8R. L. R 122, follow- 
ed. Muhammad Bukht v. Aeman Rrea (1006) 

10 O. w. B. 660 


8. - Statement in a will that 

tho testator had at a former time giwen 
away or set apart property to ohari^^ 

Hod a icslamentary devise — Absrnre of actual deli* 
very— Reasonably clear inlerUim, A mcmtal act 
although afterwanls sufficiently exproHsed in 
conduct will not, unless clothixl in appropriate 
words, create a wakf. Per Cuiiia.m. >^Wo do not 
think that a moro statcirient in a will of some gift 
in tlio post can bo reforrod back to the date, still 
umlotormined, when that gift is afterwards alleged 
to have been mode, or that su(h a narrative state- 
ment can in any view bo an adequate substitute 
for tho oral declaration of dedication to Uoil, which 
thp Mahomodan law appears to us imperatively 
to requiro, synchronously With tho act of dorlioa- 
tion itself. There is a plain distinction Iratweon 
giving in charity and declaring that ono has given 
in liharity. And for the purposo of fixing the 
origin of tho wakf. If there was a wakf at all, the 
more statement in a will that at some past date the 
testator has set apart such and such funds for 
charitable objects is of comparatively slight value. 
Whore there has boon no actual delivery, a reason- 
ably clear declaration is necessary to create a wakf. 
Banubi V. Narsinoiiao ( 1006 ) 

I. B. 81 Bom. 860 

WAQF, 

See Wakf. 

WABOLABD. 


See South Ganaba. 

I. L. B. 88 Mad. 867 

WABBABT. 

Su Insolvrngt Aot, s. 60. 

1. L. B. 17 Onlo. 807 

18 Q 2 
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WABBAirr— could. 

Aes Wabbant Case. 

See Warrant or Arrest. 

See Warrant of Attachment. 

See Warrant of Attorney. 

See Warrant of Commitment. 

See Warrant of Execution. 

■ ■■ ■ ■ arrest or search without— 

See Esoapb from Custody. 

S4W.B.Gr.45 
L L. B. 10 Mad. 810 

See Ofium Act, s. 9. 

1. L. B. 84 Calc. 691 

See Private Defence, Rionr of. 

7 Bom. Or. 50 
L L. B. 19 Mad. 849 

seal warrant— 

See Limitation Act, 1877, Scu. II, 
Art. 179— Step in Aid of Execu- 
tion . . I, li. Bi 29 Calc. 680 

search-warrant- 

dee Search-warrant. 

service of— 

See PenaIi Code, s. 186. 

I. li. B. 88 Gale. 090 ; 769 
I. L. B. 88 Calc. 896 
l.l..B.84Galo.880 

1. Warrants made by Lieute- 

]^t-Governor of Bengal— deal of Court, 
The Court will order its seal to be improssed on any 
warrant made by the authority of the Lioutenant- 
Oovemor of Bengal, oven if not actually signed by 
him. 'Anonymous 1 Ind. Jur. K. 8. 108 

B Searoh-warrani— GWintfuil 

Procedure Code, 186h 9e.ll4t ll&—RequmUa of 
^oorrani. It is essential to the legality of a search- 
waiTant, under s. 114 of the Code of Criminal Pro- 
cedure, that the production of some specified and 
psrtioular thing is desired ; that the Magistrate 
alone shall determino that such production is neces- 
sary ; and that a specified house or place only h to 
be searched. The warrant must, under s. 116 of 
that Code^ be directed to some other person only 
when a police officer is not forthcoming. Queen 
Vi Hossain Ali Chowdhry 8 W. B. Gr. 74 

8L — Criminal Pro» 

eedure Code^ e, Sd^Magisiraiet jufiadietUm of. 
The acouaed was chaiged with the offence of crimi- 
nal misappropriation of treasure belonging to a 
temide of which he was alleged to be the trustee. 
Ftom the complaint^ it appeared that some of the 
treasure belonging to the temple had been buried 
under a flagstaff in the temple, and the Magistrate 
was of opinion that the nature of the property 
so buried had an important and material bearing 
OB the case for the prosecution. Hdd^ that the 
Magistrate had jurisdiction to ime a warrant to 


WABBABT— eoaelii. 

search for and produce such property upon inform* 
ation which he considered crediUo, since there whs 
a complaint before him duly affirmed as prescribed 
by the Criminal Procedure Code ; and that it was 
not incumbent on him to wait until the evidence for 
tho prosecution should have been recorded in the 
presence of tho accused. Queen-Empress v. 
Mahant of Tirupatx 1. L. B. 18 Mad. 18 

4. Criminal Pro- 

eedttfc Code {Ad X of 1882), a, Pd— /«««« of aearch^ 
warrant tn the absence of any inquiry, trial, or other 
proceeding pending before Magiatrate. Some 
treasuro belonging to the Native State of Radhan- 
pur was missing. The Administrator of Radhan- 
pur sent a telegram to the District Superintendent 
of Police at Ahmedabad, staling that part of the 
mifwing treasuro was in tho possossion of the 
accused who was a'rosidont of Ahmedabad, and ask- 
ing that this house should bo searched. In con- 
sequence of his telegram, the City Police Inspector 
applied for a search-warrant to the City Magis- 
trate of Ahmcdabail. Thereupon the Magistrate 
issued a search-warrant under s. 96 of tho Code of 
Criminal Procedure. In execution of this war- 
rant, tho house of the accused was soarched and 
the police seized and took away certain property 
belonging to the accused, to his wife, anid to hia 
servant. Tho accused was subsequently arrested 
under a warrant issued by the Political Superin- 
tendent of Palanpur under s. 11 of tho Extradition 
Act (XXI of 1879), blit he was admitted to bail 
by the District Magistrate of Ahmedabad. On 
the 12th June 1897 tho District Magistrate passed 
an order refusing to deliver up tho property seized 
by tho Police to the Political Superinto^ont of 
Palanpur, but allowing tho police to retain the 
property for some time, as it was possible that a 
prosecution would bo instituted in British India 
in respect of the stolen treasure. The Magistrate 
dirocM that, if no prosecution wore instituted 
within two months, tho property should be re- 
stored to the persons from whose possosskm it was 
taken. The District Magistrate subsequently re- 
versed this order as being erroneous, and passed 
a fresh order on the 3rd August 1897, directing tho 
property to bo delivered up to the Political Suptf • 
intendont of Palanpur. EM, that tho City Magis- 
trate had no authority to issue a search-warrant 
under s. 96 of the Code of Criminal Procedure, as at 
the time of issuing the search-warrant there was no 
investigation, inquiry, trial, or other proceeding 
under the Code pending before the Magistrateb for 
the purposes of which the production of the articles 
seiz^ was necessary or desirable. Eeld, al^ that 
the search-warrant being illegal and ultra tares, tho 
subsequent orders relating to the detention and 
delivery of the property seized were also illegal 
and unjustifiable. In re Harilal Buck 

I. la B. 88 Bom. 949 

WABBAMT GA81I, 

See Criminal Fibooedubb Code, e. 868 

8o.w.v.es 
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WABSANT OA8E-«oiieU. 

See Discharob or ArcusncD. 

1.11. B.88Galo.668 

See Pabdavashin Womrn. 

1.11. B.81Calo.688 

^ABBANT OF ABBEBT. 


1. Cim Cases 12044 

2. Criminal Casks .... 12048 

See Assault on Public Servant. 

I. L. B. 86 Galo. 680 

See Jurisdiction of Criminal Court — 
General Jurisdic^tion. 

I. li. B. 86 Galo. 80 
L.B.84I. A.187 


See Malicious Prosecution. 

1. L. B. 19 Bom. 486 


See Penal Code, s. 332. 

I. LB. 16 AIL 846 


See Possession, Order of Criminal 
Court as to— Decision of Maois- 
TRATE AS to POSSESSION. 

6G. W. N.71 


See Private Defence, Piqht ok. 

11 G. W. N. 686 


See Witness— Civil Ceases— Default- 
ing Witnesses. 9 W, B. 869 

18 W. B. 884 
6Had.l04 
1. LB. 17 All. 877 

See Wrongful Confinement. 

I. L B. 19 Bom. 78 

• after order for bailr- 

See Criminal Proc'edure Code, ss. 75, 

7B. 18G.W.ir.l091 

ezeoutionof— 

See Witness— Criminal Cases— Sum- 
moning Witnesses. 

I. LB. 84 Galo. 880 

illegal iaeue of— 

Su Penal Code, s. 186 . 

I. LB. 84 Galo. 880 

not in legal form— 

Su Penal Code, s. 186. 

I. L B. 88 Gal. 896 

Su Penal Code, b. 332. 

I. L B. 18 AIL 846 

of Oovernor-Oeneral in Gounoil 

Su Bengal Regulation III or 181A 

6 B.LB.898;469 
9B.L&86 

Su Habeas Cobpus. 

6B.LB.898 ;469 


WABBAITT OF ABBHBT-nmifil. 

resietanoe to— 

See. Criminal Procedure Code^ ss. 75, 

76. 18 G. W. N. 109 

1. CIVIL C.\RES. 

1- Abeenoe of warrant— D m- 

clMrge from cuetodif of Sheriff. Tlio court Will 
cliM‘harKu a priHoncr from cuHtody when tho jailor 
liohls no warrant for his detention, although ho has 
been properly in tlie custody of the Sheriff. In the 
matter of Siiaii Saiiiu 1 Ind. Jur. ir.8. 191 

8. Informality of warrant— 

plieatiou for tlutchargc-Ciril Procnlure. Codff 
IS59, s. 273r~-Dehy in bringing up /trittoner. H M 
and Revival other priHoni'i'S in the cuHtody of iho 
Klieriff of ('alciitta for debt, withuiit having lieen 
brought up to have an nnler for their idlowanoo 
made, on iNdng prudiireil for that piir|iOHe by tho 
Sheriff, applied for thi^ir dinchnrge iindtT s. 273 of 
Act VIII of 1850. J*n4iminnry objeetions wore 
taken to tho validity of the warranta on whieh iho 
Sheriff arrested them, on the gnMinils that- the time 
for exet^ution was not H|M‘(‘ifiiHl in them ; and that, 
even hod they been orginally valid, their niiihority 
hail ex]nred, owing to the delay in bringing up the 
prisoners. Both objeet ions wen? ovcTriiled. //ck2, 
that a mere iiiforinaliiy in a wiirmnt. siitdi as the 
omission of iho time for execution, only renders it 
irregular, ami does not invalidate it; that ad- 
vantage having been taken of siieh irrogularity 
to pn^jiidh^e the prisoner, iiffonls gniiinds for an 
appliratiun to the Court to md. the warrant oaido ; 
and that a mere dt‘lny in bringing the prisoner before 
tho Court after bis iirn^Mt, if not for a coiiHiilnrable 
pcrioil, docs not nmiler his di!t4‘iifion illegal. In 
re Biiolanautji Mui.lick . Bourke O. G. 96 

8. Form of warrant— 

of wtrranl. Where a person hod lN*eii taken in 
exceiition under a ra. m. diri?et.i?il to the Sheriff 
under the ohl proe^iliiro, it was held to be siiffioiont 
to empower the jailor to detain him. Tho wonla 
‘‘onlinary civil jiiriscliclion ’’are only used to dis- 
tinguish iho civil fn>m the cTirninal jurisdietlon. 
In re Anwar Biswas . 1 Ind. Jur. IT. 8. 100 

4 _Writ of Galoutta Bmall Gause 

Gourt» form of -Art XII of 1865 -Fixing 
euheietence.’^tnmey, A writ of tho t’ldeiitta Small 
Cause Court commanding its ** Bailiff to take the 
boily of A, and have him befon? tho (Joiirt on tho — 

—day of to satisfy li in tho sum of-— nlebt 

and costs, ordered ami dcMsrciMl by tho said Gouit 

on the ilay of — to 1 n» paid to the said B with 

coats of exueiition, and by virtue thereof to take 
and e.onvey tho said A to the common jail of the 
said Court, there to be detained In safe custody for 
—weeks, or until he shall sooner perform tho aald 
order of the (burt ” ia in point of form a sufficient 
warrant to the jailor to rocoive and detain 
notwithstanding Act XII of 1865. It was not 
necossaiy, in the case of commitment of a debtor 
to prison by the Calcutta Court of Small Causes, 
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WABSLAST OF ABBSBT-eonftL 

1. CIVIL CASES-eofUcK. 
to bring him in the fint instuice before the Gourt» 
as under the provision of Act VIII of 1850, in order 
to have his sabsistence-money fixed. In lAe 
moMer o/ Mxn Nawaub. 

llnd. Jnr.N.aSlS 

5 . Warrant dilreoted to ITaair 

— of judgfnmi'Maair^ltidafaemint to peon 
— C«vt7 Procedure Code^ lBB2t a. BdB^lndaraemeni 
of paiitciulara of arreat by Naib Nazir. Where a 
warrant issued by a Subordinate Courts directing 
the Naair to arrest a judgment-debtor in execution 
of a decree, was etatmsM by the Naair to a sub- 
ordinate for execution by indorsing his name upon 
it s — Held, that there is nothing in the Civil Procedure 
Code to prohibit a Naair from authoriaing a deputy 
to execute a warrant of arrest for him, and that his 
indorsement must bo regarded os prirnd facie 
evidence of the authority of the person to whom 
the warrant is delivered to execute it HeU also, 
that it is most desirable, when the Naairs of the 
Subordinate Courts delegate the duty of executing 
warrants of arrest, that they should confer the au- 
thority in more clear and explicit terms than are 
expressed by a more indorsement, and that they 
diould be careful in selecting proper persons to 
disbharge that duty, bearing in mind, as far as oir- 
cumstances permit, the position and caste of the 
party to bearrested, so as to avoid, through the 
medium of Court process, subjecting any such 
psrty to personal indignity or offence. HeM, 
further, that it is important ihat the person chosen 
dibuld be made acquainted with the contents of the 
warrant in order that he may be able to inform the 
jud^ent-debtor at whose suit and for what amount 
he is being taken into custody. Where a warrant 
for the arrest of the judgment-debtor had been 
executed, and an indorsement thereon, professedly 
under 4. 843 of the Civil Procedure Code^ was ir- 
regnlaily made by the Naib Naair, he not having 
bwn " the ofRcor entrusted with the execution of 
the warrant that such irregularity did not 
invalidate the arreat Abdul Karth v. Butxik 
I,L.B.6AU. 885 

0. Irregularity In warrant— 

IForranf of arreat in execution of a decree only 
inUiBUed by proper officer^Civil Procedure Code, 
1BB2b aa. 2 and 2Sh A warrant issued for the arrest 
of a debtor under the provisions of s. 251 of the Civil 
Procedure Code was initialled by the Munsarim 
of the Court sealed with the seal of the Court 
and delivered to the proper officer for execution. 
The debtor foscibly resisted the officer, and was 
tried and convicted, under s. 853 of the Penal Code, 
of assaulting a puUio servant in the execution of 
his dutv as such. In revision, it was contended, 
with reference to the requirements of a. 251 of the 
Civil Procedure Code, that the warrant of arrest 
having been initialled only, was bad, and the officer 
could not legally execute it and consequently no 
oBence under a 358 of the Penal Code had been 
oommitted. NeU, that this contention could not 
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be allowM, and althoufdi it was proper that thw 
person signing a warrant should write his name 
in full, it could not be said that because the signa- 
ture was confined to the teiUals of the name^ it was 
not the duty of the officer to execute the warrant. 
Quxxb-Ehpbbss V . JaxKi Prasad 

L LB. a All. 988 

7 . - Validity of warrant— Ltobift^ 

of Naxir^Eaeape of judgment-ddaor. The jdaint* 
iff sued out a warrant for the arrest of his judgment- 
debtor on the 4th Bocember 1876, The warrant 
was lodged with the Naair on the 16th December 
and was to be in force till the 4(h January 1877. 
On the 22nd December 1876 the Naair was informed 
that the judgment-debtor was already in the civil 
jail under a writ of execution issued by another 
creditor. The Naair then returned the warrant 
to the Subordinate Judge who had issued it. On 
the 20th December the Subordinate Judge 

Kent it to the Naair's office, where it was duly 
received by the Naair's karkun (defendant No. 2). 
This fact was not reported by the karkun to the 
Naair (defendant No. 1) until the 48i January 
1877. On the Ist January 1877 the Judgment- 
debtor's debt was paid by Government, and he 
was released in honour of Her Majesty’s assump- 
tion of the title of Empress of India. The judg- 
ment-debtor thereupon left the district and could not 
be found, and the plaintiff’s warrant remained un- 
executed. The plaintiff sued the Nazir and hia 
karkun for allowi]^ his judgment-debtor to escape. 
Held, that the Nazir ought hot to have sent the 
warrant back to the Subordinate Judges and t^t 
there was no necessity for a fresh order on it until 
the time for which it had to run had expired. 
Held, also, that, according to Act VIII of 1859, as 
it stood at the end of 1876 and until October 1877, 
the batta for the maintenance of a debtor could not 
become payable until he was arrested and brou^t 
before the Court and the latter made the order ton 
his committal to the civil jail. Kabtubchand e. 
Ravji Sadasbiv • I. Lw B. 4 Bom. 05' 

8. Warrant not ezhauBted If on 

one oocaBion the Bervlng officer Is unable- 
to find the Judgment-debtor— Fraeidton of 
decrec-^mitation-^Civil Procedure Code, 1222, 
a, 230. The holders of a decree for money, dated 
the 2nd of December 1885, after various infructuous 
apjdioations for exeoution, aiqdicd on the 4th of 
August 1807 for a warrant for the arrest of the 
judgment-debtor. 7 hat apjdication was granted, 
but the peons sent to arrest the judgment-detor 
reported that he had eoncealed hiniself, and the 
Court in oonaequcnco struck off the application lor 
execution. On the 20th of Novembn IW thw 
decree-holders again apfdied for the anest the- 
judgment-debtor, but that application also was 
struck off without the arrest having been made. 
Against the order striking off this latter a^ioa- 
tion the decree-holders ap^ed to the High Oonrtir 
where, on objection made that the decree eouU niP 
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longer be executed, having reganl to s. 230 of the 
Code of Civil Procedure, it wan held that the warrant 
of arreit ueued on the dcrrrc-holdcm' application 
of the 4th of August 1897 still subsisted and 
ought to he executed. Amcar Alt Khan v. Phul 
Ckand. AU. Weekly Noleg, {1898) 137, Mhiwod. 
Jit Mal v. Jwai«a Prahau. 

I. L. B. 21 All. 166 

9. - JuriEdlotion of High Court— 

Indian High CourUt Acl, 1861 {24 25 Viet., rap. 

104), a. 11 — LelU:ra Patent, 1865, el. 11 — Lettera 
Patent, 1800, eU. 15 and 21 — Juriadieiion of 
High Court to issue tearrant against judgment- 
debtor and appoint special bailiff for its txteuiion. 
A Judge, in the exentisi* of the ordinary original 
civil jurisdiction of the High C’oiiri at Madras, 
directed a warrant to issue against tho person of a 
Judgment-debtor, and appointed a special bailiff to 
execute the warrant of arrest against the judgment- 
debtor, wherever he might bo found in tho Presi- 
dency of Madras. Held, that the order was made 
without jurisdiction. Kagore Dutt v. Hamchunder 
Hitter, 1 Hyde 136, referred to. Honomotha Nath 
Dey V. Oreendtr Chundu Ohose, 24 W, H. 366, 
referred to. Jamuna Hhai v. Satlagopa, /. A. Jt. 

7 Mad. 56, reforred to. Hajaii ot Hamnad 

V. SlXTHARAM ChXTTV (1002) 

LL.B.26Mad.l20 

10. —. Showing wmnnU-Penal 

Code{ActXLVofl860),ss. 353, 225B-^AasauUing 
a public officer in execution of his duties — Hesisting 
or obstructing public officer in discharge of his 
duties as such — Warrai^ execution of, by person 
not authorized — Warrant of arrest, issue of, in 
execution of a Civil Court decree — Notification of 
oontenta of warrant, if necesaary—Lawful arrest. 
To make an arrest under a warrant issued in execu- 
tion of a Civil Court decree valid, it may not bo 
neocBsary to show the warrant to the person to bo 
arrested ; but it is the duty of tho bailiff to acquaint 
the person with tho contents of tho warrant at the 
time he arrests him, and with the fact that ho was 
authorised to arrest him, and if tho accused then 
wants to see the warrant it would be tho duty of tho 
bailiff to show it to him. When a warrant is not 
diown to the person arrested, and the contents of 
the warrant are not notified to him, before or at 
the time of the arrest, there is no lawfal arrest. In 
the matter of Rajawi Kanto Pal v. Emperor 
(1901) 6 0.W.N.848 

IL Signature of warrant— /ndmn 

Penal Code {Act XLV of 1860), s. 225B— Resistance 
to lawful apprehenaionr-^Warrant, legality of-~Civil 
Procedure Code {Act XIV of 1882), sa. 251, 337, 
644, and Sch. IV, Fortn No. 154 — Warrant for 
arredt of judgment-dddar, by whom to be signed — 
Indian Evidence Act {I of 1872), a. 114, cl. (e)— 
Presumption^ udicial and ojj^ial acts. Under 
a 201, Civil Procedure Code, a warrant for arrci*t, 
like any other warrant issued in execution of a 
decree, may bo signed by tho Judge himself, or by 
any other officer appointed in that behalf by Court. 
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Queen-Empress v. Janhi Prasad, I. L. Jf. 
8 AU. 293, referred to. Form No. IM, Soh. IV, 
Hvil Proceduro Code, as the provision for variation 
in B. 644, ('ivil Procedure C<Kle, shows, cannot be 
taken as implying a direction that a warrant for 
aiTOst, in particular, must bo signed by tho Judge 
himsc^If. Where a warrant. for arrest was signed 
by a sheristadnr duly authorized to sign warrants, 
and the judgment-debtor rcsistcHl its exoiMitioni 
Held, that he had eoinmitted an offence under s. 
226B, Indian Penal Code. Fnim the mere fact 
that tho warrant for arrest of a jiidgiiient-dobtor 
bore the signatiiro of the sheristadar, it- cannot bo 
presumed, under s. 114, ej. {e), Indian Evidence 
Act, that tho sheristadar had liceii duly iip|iointed 
to sign w'arrants. Kvidem^o of the fact of appoint- 
ment is necessary. Per Hari noton, J.-~ d. 114, 
cl. {e), Indion KvidciiL'c Act. AuthoriscH the pn^siiinp- 
tiun that a particiilnr jiiflieial or oflicial act which 
has hec^n perfornuHl has iH'ifornioil regiilariy, 
but it (Iocs not authorize the preMiiiiiption, without 
any evidence, that tlie act has been performed. 
Deputy Lecjal JtKMKMBRANrRR v. Mm Sarwar. 
Jam (1902) . 6 O. W. N. 846 

2. ClllMINAL CASES. 

L — - Arrest in pending case— 

power of Magistrate. — Criminal Procedure Code, 
1861, s. 68. 8. 68 of the ( 'ode of (Criminal Proceduro 
gave a Magistrate jurisdic tion on pru]K‘r uvuUoico to 
issue a warrant for the arrest of ikthuiis in a ficnding 
caeo. In the matter of SinKSiii.'KV ('iicmi)iiKAiM 

16W. R.Cr.60 

8. — Warrant on non-appearance 

to Bummone -lessee of tolls Distbetlience of 
summons to appear — Undertaking not to sue. A, 
the Icsriee of a toll, wa.i in arrcMir to (jloverpmoiit 
in respect of the rent, 'riic Magistrate issued a 
fcummouB to him, whereby it was recited that a plaint 
had been pitdcrred against him {A) for not paying 
tho sum of B262 for arrears of rent, and A was 
summoned to appear before the Magistrate to an- 
swer tho charge. A did not appear on tho day ap- 
pointed, hilt hail an application presented for post- 
ponement ot the demand for arrears of rent, on the 
grounds therein stated. On the following day tlio 
Magistrate jiaRHcd tho following order : “ Whcicas 
the debtor, defendant, has not appcariMl in porsot., 
the summons has not been uheycil ; therefore it is 
ordered that a warrant be issucHl for the ariest of 
tho defendant." PrfK*eedings w'erc afterwanls taken 
upon tho warrant. Held, tliatull tho proceedings 
taken by tho Magistiato wisre irntgulur and must 
be set aside, the defendant undertaking not to take 
|«i f>l procoedings for anything done under the order 
OT warrant, in the matter of Banka Biuabi 

aB.L.B.A.Or.l7:UW.B.Or. Se 

B. . . Issue of warrant— Complsifif 

on o(Uh— Report of police officer— Criminal Proto* 
dure Code, 1869, ss. 68 and 155. In eases in which 
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tho police cannot arroRt i^ithont a warranty a war- 
rant cannot legally be iRBUod by a MagiRtrate except 
on a eomplaint made on oath (or under a. 68 of tho 
fh-iminal Procedure Code), whether Ruch Magiatrate 
iR authorised to entertain caaeB either on complaint 
directly to himaolf or on tho report of a police officer. 
Rko. V. Jaxar Ali 8 Bom. Op. 118 

4, Arrest on report 

of polieeiman for offence for which arrest without 
warrant might he made. Where a policeman in 
whoae sight a theft was committed arreRtod the 
thief, and being himaelf unable to take or send the 
accuaed to a Magistrate, sent a report, on which the 
Magistrate isBued a Warrant : — //eW, that, under 
these circumstanccR, tho accused was legally brou^t 
before the Magistrate. Rug. v. Mahipya yat.ad 
Bomya Mahar ... 8 Bom. Or. 00 

5, Validity of war- 
rant — Criminal Procedure Code (X of 1872), 
s, W— Magistrate out of jurisdiction— KaOradi- 
tion. It was not essential to tho validity of a warrant 
isBued under a. 167 of Act X of 1872 that the 
Magutrato issuing it ehould bo, at the time ho issueH 
it, within tho local limits of his jurisdiction. He 
might issue such a warrant from a place in foreign 
tomtoiy. Rig. v. Locuia Kala • 

l.Ii.B,lBom. 840 

0. — * Frooedupe on wappant— 

Act XII of 1867. A\Tien a prisoner was arrested by 
tho Sheriff under a writ of ca. sa., it Was necessary 
to bring him before the Court without delay, under 
B. 14 of Act XII of 1867. In re Ramcoomar 
Dutt ... 8 Ind. Jup. N. 8. 840 

7. Opepation of warrant- 

Detention of prisoner. Tho force of a warrant of 
arrestis at an end when tho prisoner is biought 
before the Magistrate. Miithqora Nath Chuckur- 
butty V. Hbera Lall Boss 17 W. B. Op. 05 

A Magistrate therefore is not at liberty to retain 
an aocused person in custody, except upon a proper 
remand made after taking sufficient evidence given 
on oath or solemn aflirmation. In the matter of 
ZUHUBUDDXEN HOSBXIN 85 W. B. Op. 8 

TFarrafif issued 

to unofficial person— Criminal Procedure Code 
{Act X of 1878), s, m^-Ad XXV of 1861, s. 77. 
ITnder a 77 of the Criminal Procedure Code, a 
Magistrate ought not to issue a warrant to an 
unofficial person, except when he is without the 
assistanoe of competent police officers, and unless 
the urgency is imminent. The force of a warrant of 
arrestis at an end when the prisoner is brought 
More tho Magistrate, and the prisoner cannot 
lawfully bo committed to prison or remanded with- 
out sufficient grounds ; and in the alusmce of evi- 
dence there can be no grounds. In the nudkr of 
the petition e/ Surbndbonats Rot. Quux v. 

dUBlNDROHATH RoY 

5B.Ii.B.874:18W. B.Gp.87 
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0« - CWmtiial Procfr 

dure Code (Act XXV of 1861), s. 68— Act X of 
1872, ss. 142 and 166— Detention of accused. A 
warrant issued under s. 68, which was a warrant 
of arrest as described under s. 76 (Form B), is 
only for tho purpose of bringing sn accused person 
before^ the Magistrate. It was not a warrant for 
commitment, and did not authorise the detention of 
a person longer than is nectessary for his production 
before the Magistrate. To detain him further, there 
must be a fresh warrant under s. 222, charring 
tho .prisoner with some offence, on evidence taken 
on oath or affirmation, and in the presence of the 
accused. In the matter of Mahksii Chaitdra 
Banerjkx. Queen v. Puhna Chandra Banerjee. 
Queen v. Kali Sirkar. 

4 B. L. R. Ap. 1 : 18 W. B. Op. 1 

10. ^ ... Detention of oe- 

eused — Order sanctioning detention for indefinite 
period— Bemand of accused. UM, that the order 
of a Magistrate sanctioning tho detention by the 
police of an accused person for an indofinito period 
is illegal. At tho expiration of twenty-four hours 
from the time of arrest, tho accused must bo brought 
before a Magistrate, who could then remand for a 
period not exceeding fifteen days under s. 224 of 
the (Viminal Procedure Coilo, 1861. No remand 
without a hearing can last for a longer period. Reg. 
V. SuRXYA talad Dhaku 5 Bom. Cp. 8i 

U. : Form of warrant— OmtssioR 

to seal warrant — Criminal Procedure Code, 1869, 
s. 76—Bequisitts of good warrant. A warrant 
issued under s. 76 of tho Code of Criminal Procedure 
should bo stated, idiould describe the person to bo 
apprehended under it with reasonable particularity, 
so that there may bo no difficulty in establishing his 
identity, and should bo subscribed with tho name 
and full official titlo of tho Magistrate issuing it. 
Where a warrant was defective in all the above 
particulars, tho prisoner apprehended under it was 
released by tho Hi^ Court. In re Hastinob 

0 Bom. 154 

18. — Form of endorse 

ment on warrant. An endorsement on a Warrant 
under s. 70 of the Code of Criminri Procedure 
should bo regularly made by name to a certain per- 
son in order to authorize him to make the arrest. 
Dukqa Tewari V. Rahman Buxsh 

4 O. W. N. 85 

18. - , Act XIII of 

1868, s. 68— Error in warrant not affecting eon* 
vietion. A warrant issued under a 68 of Act XIII 
of 1866 should be addressed to some one or more 
inspectors, and not mnerally to “all constables 
and peace officers.'* mere a warrant in the latter 
form was executed under the direction of an in- 
spector, it was hM that the error in the form of the 
warrant was merely an error of prooedure, and did 
not affect the validity of the oonyictioh, ut^r a 67» 
of penoni apprdiended in pureoanoe of the warrant 
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•0 oxocuted. Rxo. v. Naha Moboji. In re Ma~ 
BHAV Morar ... 8 Bom. Or. 1 

14, Warrant not con- 

iaining apeeificaiion of offence, A warrant which 
did not Bpocify a puniRhable offence, and which had 
been issued upon a statement not sufficient to mako 
out- any offence, quashed. In re Bidhumurhi 
Dxbi .8 B. Ii. B, Ap. 120 

s. c. Biohoomookbb Dabee V, Sreknath IIaldar 

15 W, R. Or. 4 

16. Informality in warrant— 

•Criminal Procedure Code, IHSQt a. 404 — Poorer of 
High Court — Irregularity f'n j/rocesa of arreat and 
attachment. The Hiqh ('ourt was not empowered to 
interfere under the provisions of h. 404 of the 
-Criminal Procedure Code, 1800, until there has bc(*n 
a judicial proceeding by a Maqistrate. A person 
complaining of irregularity of pniccss issutMl for his 
arrest and for the attachment of his property, before 
applying to the High Court iihiler s. 404 of the 
Criminal Procedure Code, should make application 
to the Magistrate issuing such process for his 
discharge and the release of his pru]a'rty, on the 
ground of the informality of the warrants. Queen 
V. Bisuehuur Persjiao 

8 R. W. 441 : Agra F. B. Ed. 1874, 888 

18, Mode of arrest in foreign 

territory or out of Jurisdiction— IFammf o/ 
arreat for contempt of Court. Tho High Court of 
Bombay will not send a special bailiff into the terri- 
tories of tho Gaikwar of Baroda to arrest a defend- 
ant who has been' guilty of a contempt of Court, 
but tho Court will send a special liailiff for such 
purpose beyond the local limits of tho High Court 
to a place within tho Presidenoy of Bombay. 
Harivallabodas Kalliandas V. Utamchand 
Manikchand ... 7 Bom, O. 0. 178 

17. Warrant to 

arreat and impriaon^Form of warrant— Herviee of 
warrant--Irregularity— Defect in warrant— For- 
•etpsefs, arreat of — Act HI of 1804, a. 3 — Criminal 
Procedure Code, a. 491. On the 3rd July 1894, 
•certain foreigners, resident in Bombay, having 
been arrested by the police and sent to jail under 
warrant issued under as. 3 and 4 of Act III of 1864, 
they applied to tho High Court and obtained a rulo 

under a 401 of the Criminal Procedure Code 
{Act X of 1882) and under Stat. 31 Car. II, o. 2 
(Habbab Corpus Act), calling on the Siiporinten- 
•dent of tho Jail to show cause why they should not 
be sot at liberty. A separate warrant was issued 
in tho case of each of tho foreigners in question and 
idl were in the same form. The warrant directed 
the person whose name appeared in it forth- 
with to ‘'remove himself from British India by 
sea, and it further contained tho following words : 

All oiBconi to whom this order nmy bo communi- 
cated are required to see that it is duly obeyed, 
and, in the event of its being infringed, to apprehend 
and detain the said Solomon Moses in safe custody 
in the jiA of Bombay under s. 4 of the said Act^ 
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until ho shall lie lawfully dischargiHl therefrom." 
Each warrant was signi>d by the Si*crrtAry to (lOV- 
emmeni and was dircct-cil to the Commissioner 
of Police and to the Siipt'rintendent of tho Jail. 
Held, that the warrants wen* not valid warrants for 
tho following reasons : (i) they were irregular in 
that they eontaineii an oix1i*r to the )M*rNon named 
in them to do a certain thing with a further condi- 
tional onler for his im prison inent in tht* event of his 
not doing it. Tlierc ought to have been a se|)arato 
onler to each prisoner to n'lnove hilnw'lf from 
British India, which order should have been duly 
8ervc*d u|)on him. Tlien, in case of his ivfiisnl or 
neglect to comply w*ith its terms, there ought to 
have been a further onler by the ( lovemnr in ( 'oun- 
eil authorising his arrest and detention in jail, 
(ii) Tlic persons named in them Were not iiulic^atnl 
with sufficient certainty anil particularity. The 
warrants eontainiHl no ileseription of the fSTsons 
against whom Iht'y piir|x>rtcii to be ilireeted, and 
did not givo their place of n*siflenee. (iii) By n'cason 
of the direction ennlniiied in them that the persons 
namod in them wvn* to n'lnovi* themselves from 
British India by sea t-o the pbici's mentioned in 
tho warrant. The partieiilar route to Ik' siK.-cfiiied 
under s. 3 of .\et III of 1864, is intended to bo a 
route in British Imlia. nml not a route beyond tho 
high seas. Tho (ioventinent has no jurisdiction 
to direct a person's movements at sen beyond tho 
limits of tlm'o miles from the shore, (iv) Prr Stab- 
LiNO, J. — Tho ivarrants wero also defective, inas- 
much as they bon^ no seal. Ai.trii Cai;pman v. 
Government op Bombay 

I.'L. R. 18 Bom. 888 

18. . Warrants iaaned 

under Act XIII of 1809 Kxrrniitm outaidc juria- 
diction — Criminal Procedure Code, 1882, a. 83 
— Magistrate, iuriadiciion of — lirenrh of roniraet 
of aervice. S. 83 of the Criminal J*nicei|un‘ Codo 
applies to warrants isHiic'd iiniier s. 1 of Art XII 1 of 
1869, and consequently such warrants may bo 
cx(s>utcd outside the local jurisdiction of the Magis- 
tratinf issuing llicm. Queen- Km jmiksm e. Katta- 
YAN ... I. li. R. 80 Mad. 886 
Qukrn-Emi*rrs.s V. Mutiiayya 

I. L. R. 80 Mad. 457 

Gauri Shankar t>. Mata Prana n 

I. L. R. 80 AIL 184 

19. ■ - Endoraement -CrtwifRif Pro* 

cedure Code {Act V of 1898), a. 79- Warrant, validity 
of — Kndoraement hy initials, if auffeient- - Arreat 
made m execution of auch warrant— Heaiatnnee or oh 
atruction to arreat— Penal Cotle (Act XLV of 1880)^ 
aa. 224, 353. An endorsement on a w'arrant 
of arrest should bo made projierly in accordance 
With law. When an endorse.ment is mado only by 
initials which aro proved or identified to be of tho 
proper person, tho warrant does not bocomo invalid 
by reason merely of the endorsement being by 
initials. Abdul Sixdar v. Matiiu Hinoii (1001) 

5C.W.M,447 
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80. Wrong doaorlptlon of ao- 

OUBOd — Onu» of proof — Jtesiatanco to lawful 
apprehtmion-^Criminal fofct to deter public 
aervani from disekorgc of dutp--Code of Criminal 
Procedure {Act V of 1898), a. 76— Penal Code 
{Acl XLV of 1860), aa. 2iSB and 868, A 
wamuit of airoBt vhich oontainn a wrong de- 
floriptkm of the aociued is not a valid warrant ; 
and a conviction under n. 226B and 363 of 
tho Penal Code of nioh accused person, who 
leeisted or used criminal force upon his being 
amited under such warrant, is illegal. In order 
to have a conviction for an illegal disobedience of a 
warrant* the onue is on the prosecution to diow 
that the accused is the person against uhom the 
warrant has issued. It is not for the accused to 
diow that ho is not the person against whom the 
warrant was issued. Dubi Sinuu v. Qttbbn- 
EiintB8a(1901) . L Ii. B. 88 Galo. 889 

a.o.5 0.W.B.418 

wabbabt of attachment. 

-1-. Warrant ISBued by Civil Court— 

Peaiatance to eaBceution of—Legality of warrani—Riot~ 
iny — Legal common object — Penal Code {Acl XLV of 
1860), aa. 141, 147 and 826— Civil Procedure Code 
{Act XJV of 1882), Scb. IV, Form No. 186. Where 
resistance was made to the execution of a war- 
rant issued by a Civil Court for the attacbment of 
the moveable property of the judgment-debtor, the 
warrant being general in its terms and not pur- 
porting on the face of it to authorise tho seizure of 
the property of the judgment-debtor, nor giving 
the peon executing it authority to enter his house, 
nor containing the name of the judgment-debtor : 
Held, that tho warrant was not one which could law- 
fully be executed against tho judgment-debtor, and 
that resistance to the execution of such warrant 
did not constitute an offence under a. 147 of the 
Penal Code. Held, further, that, where one of the 
parties resisting the execution had exceeded his 
rights and inflicted a severe injury on one of the 
opposite parties, his conviction of an offence under 
s. 326 of the Penal Code was lawful. Held, also, 
that s. 141, cl. (2), of the Penal Code does not have 
the effect of making an assemblage of persons an 
unlawful assemblage, if the object with which they 
assembled was a perfectly legal one. Uma Charan 
SiKOH V. Empbuor (1001). 

I.L.B.a9 Calo.844 
B.0.6C.W. N.164 


WABBANT OF ATTOBNEY. 

1. Bztent and operation of 

warrant— CtWI Proeediwre Code, 1869, sa, 17 emd 
49-^Acceplance of service and appearancn^Ael 
XX of 1862, a. 7. A warrant of atton^ to the 
attorney of a defendant to receive a dedaration or 
plaint, etc., in any action or suit to be brou^t for 
the recovery of certain moneys* and to confess the 
same action or sidt* or else to suffer or consent 
to a judgment or decree in the said action or suit by 


WABBANT OF ATTOBNEY-coseli 

default* or in any other way to pass or be pronounced 
against the defendant, empoworod tho attorney to* 
accept service and appear for tho defendant with- 
in the meaning of ss. 17 and 40 of Act Vlll of 1860. 
Held, that s. 7 of Aet XX of 1862 referred only 
to warrants of attorney for tho entering up of judg- 
ments in tho High Court which wore in existence' 
before the 1st July 1862. Ejialut Chundbb 
Gnosx V. Sabodasoondbiiy Dobsex 

Bourke O. C. 844 

8. — p Limitation Aot* 1869— Enter- 

ing up judgmeni. The statute of limitation is no 
answer to a rule niai to enter up judgment on a 
warrant of attorney. Soojan Mull v. Hydbb 
Jung Bauaooob 1 Ind. Jur. 0. 8. 68 


WABBANT OF COMMITMENT. 

Signature of Magistrate— Ort- 

minal Procedure Code, 1872, a. 808. Tho signature 
of a Magistrate to a warrant of commitment under 
8. 303 of tho Code of Criminal Procedure, 1872. 
should not be affixed by a stamp. Subramanat 
V.QUSKN . Lli.B.6Mad.88e 


WABBANT OF EXECUTION. 

1. Executing a warrant for 

attachment of property— Psnai Code {Act 
XLV of 1860), aa. 868, 147, 114—AamuUing a 
public aervani m Ihe diacharge of hie duly — 
Contenia of the worranl—Form of the wahrani^ 
Non-production of evidence aa to terma of warrant 
— Validity of warrant, and of conviction had upon 
it* A warrant for tho attachment of whatever 
property of a judgment-debtor which the officer 
executing it might find on search, which did not 
describe tho area of the search and was different 
from tho form pittscribcd by the Cbdo of Civil 
Procedure, Ex. IV., No. 136, was not a valid war- 
rant. In the absence of any evidence as to the 
terms of the Warrant either by tho production of the 
original or in tho form of secondary evidence a 
conviction for resisting or obstructing a public offi- 
cer in the discharge of his duty* viz., tho execution, 
of a distress-warrant for attachment of property* 
cannot stand. Chuedxb Coomab 8xv v. Qubsn 
Ehpbxss 8 C. W. N. 606i 

Tavaesul Ahuxd CnowDHBY V. Quxxn-Empbxss 
LL.B.86Calo.68a 


g. . Extension of time for opera- 

tion of warrant— Act X of 1869, a. 88—Juria- 
diction. Where a warrant of execution under Act 
X of 1869> 8. 88, was extended for four days aftez 
a particular day, when the original warrant was not 
sixty days old, in order that more moveable pro* 
perty might be pointed out : — Held, that, until the 
time so extendi has elapsed* an order for sale of 
immoveable property was without jurisdiction. 
Nabi Bax v. Didsb Bax Skah 

8B.1«.B.A.C.10:UW.B*888 


^ Betum of warrant— PvWfe 

aervani— Eeaiatance to public aervant— Penal Coda, 
a. 188— Civil Procedure Code, 1888, a 86L A peisoa 
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WABBAKT OV BZBOUTZOir--€MC». 

wia eoiiTicted under e. 183 of the Penal Code of 
offering resistance to the attachment of property 
by a public servant. The offence was committed 
on the 4th February 1883, but the warrant under 
which the public servant acted was returnable on 
or before the previous day. Hcli^ that the convic- 
tion was bad. In the matter of the feiition of 
Anand Lall Bkra. Anavd Lat.l Brra v. 
Emfiuess Li:i.B.10Cnlo.l8:18 0X.B.S09 

4 , Irregularity in warrant^ 

CivU Procedure Code, 785.9. «. 222— Civil Pro- 
cedure Code. 7877. 7888, e. 857. An execution-sale 
of the rif^t, title and intercHt in land was set aside 

S the Court, on the ground that the Warrant for 
) execution of the decree and onlcr of attachment 
of the property sold had not been signed by the 
Judge, but by the Miinnarim of the Court ; and at a 
second sale the property was sold to other purchasers 
who, as well as the judgment-debtor, were sued by 
the purchaser at the first sale for n declaration of his 
right to have the first sale confirmed. The High 
Court^ having held that, with reference to a. 2^ 
of Act VIIT of 1860, the first sale had been rightly 
set aside, an appeal to the .fudicial Committee was 
dismissed with costs. Bam Dayal r. Mahtab 
SiNOR . 1. L. R. 7 All, 606 


5. Warrant, vali- 

dUy of—Attaehment of property in exerntion of an 
invalid warrant— Peaiatance or di/ttructian to tturh 
execution — Be^imte of warrant after expired date, 
kyality of— Penal Code {Aet XLV of 1860), m, t83, 
186* A warrant for real izati(»n of money due under 
a oortifioate from a Beveniio officer, having the force 
of a decree, dated the 16th February, was issucil on 
the 24th February, 1000, and made ndumablo on 
the 6th March following. A return was made on 
the 3rd March that no property of the debtor could 
be found. On tho 30th Mareh tho same warrant 
was re-issued by the Nazir and made returnable 
on the following day. In execution of this warrant 
certain cattle belonging to tho judgment-debtor 
were attached, and these were taken away by the 
debtor's men, who puidied one of the peona. The 
debtor’s men were thereupon prosecuted for and 
convicted of offences under ss. 183 and 180 of the 
Penal Code. Held, that, after tho return of the 3nl 
March was m^e. the warrant ceased to bo a valid 
warrant, and it could not be re-issued in that form. 
BM, also, that, the warrant being ille^, no 
offence relating to the execution of such warrant 
was committed by tho persons resisting such oxo- 
oution. Adhar Midday v. Empbkss (1000) 

WARRANTY. «O.W. N.891 


See Mabiitk iRSUiUNOn, 

I. L. R. 86 Gain. 616 
180.W.N.486 

WARRANTY, BRBikOH OF. 

8u Ghabtib Pabty 

8B.L.R6M 


WARRANTY, BRBAOH OF--etmeUL 

See CoRTRACT—BBBAcn or Coktbaot. 

14 B. L. R. 180 : 98 W. R. 186 
I.L.R.18 0alo.987 
L. R. 18 1. A. 60 

See Contract Act, a. 78. 

I. L. R. 4 Calo. 801 
See TNsrRANrE--LirK Inhitrancr 

I, L. R. 96 Mad. 188 

See B loiiT of Suit M ihrrprbhrntation. 

I. Ij. R, 94 Bom. 166 
Sec Vrndor and Pukcuaseu — Buraor 
OF Warwantv. 

— r ; — T - . - Sample-- Jnte 

— axaminationr -Proof of inferiority of quality— 
— Opj^uniiy of examining the hulk .Mode' of 
examining cam pie, ’Phiw may be easits in which 
the Court would be jii.<itini‘d ia drawing an inference 
os to tho^quality of the bulk from the quality i»f the 
sample, r.f/., in a eawr in which the plaintiff had no 
opportunity of examining and tcHting tho bulk; 
but the Court would not condemn the bulk as of 
inferior quality on proof of the inferiority of a 
sample, if the plaintiff hail the op|)«>rtiinity of ex- 
amining the bulk but adduce.^ no ovidc'iico to provo 
its quality. Tn examining n certain number of 
bales of goods taken ns a Haitiple, the entire quant ity 
In each bale, and not mcrtdy a portion, Mhoiild bo 
examined. It is ni>t proper to examine a portion 
meivly of eac*h such bah' and to iiHsumc that the 
residue would l>e of quality similar to tlin |N>rtion 
examined, and thin is particularly so when the 
examination of the sain))1o is, by n t roile ciiHtom, 
to bo the teat of the quality of the bulk. Boiso- 
QOMOFF V, NaHAFIET .TiJTR COMPANY (lt¥U) 

L Ii. R 99 Calc. 687 

WARRANTY OF TITLE, 

See Sale in KxRr'irTioN of Dkcrre*- 
PUKIUrARRRS, TiTI.R OF— GeNKKALLV. 
See Sale in ExKCirTioN of Decree— 
Settiko aside Salr- Biqhts of Puii- 
cnASERs I. li. R. 9 Bom. 968 

I. L. R. 17 Mad. 998 
Sec Vendor and Fukciiasrr— -Breach 
of Warranty. 

See Vendor and Pijrciiasrii — Caveat 
Kmptob. 


WA8HBRMAN. 

Sec Madras Towns Improvement Alt. 

1871, H.1 . I.L.R.lMad.174 

See Will— C oNRTRircmoN. 

9 a L. R. Ap. 4 

WASTE. 

See Hindu Law. 

1. L. R. 81 Calo U;914|408 
See Hindu Law— Alienation— Aubna- 
TioN BY Widow— Settino asidb 
Alienations, and Waste. 
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digest oe gases. 


WABTa-eofic». 


See HnrDir Law— R sTiBSioHiiift— 

Powers or Rivbbsiovrrb to BiSTRAnr 
WAsn, im— W ho may suh. 

6KoaZ.A.488 
I. L. B. 6 OaUs. 108 
I.L.B.eOalo.817 
lCaMh.e8B 


See Landlord and Tcnant— Fobvei- 
TURB— Breach of Condition 

LIi. XL 10 Had. 861 
I. L. B. 88 Had. 80 


See Limitation Act, 1877, Sch. 11, 
Art. 126 (1850, s. 1, cl. 18). 

7B.L.H181 


by mortgagee in posaesaion. 

See Mortqaqe— Accounts. 

I.Ii.R16Had.800 

r 1. limitation— i4U<^iofio/ icMMle 

— Prayer for proieetion from eoniempUtlkA wiuAe, 
BeU, ficf Fhbar, J., that iidiero a suit was one to 
provcntcontomplatod Waste, it was not barred by 
lapse of time. Gross v. Amirtamayi Dasi 

4 B. L. B. 0. 0. 1 : 18 W. B. 0. 0. 18 

Biswanath Chunder «. Khantamani Dasi 

7 B. L. B. 181 


8 - liability for waste— 

Wf Ana ; IMility for waste committed by her husband 
as admiuietraUir. In a suit against a widow indivi- 
dually, and not in her represontative capacity, to 
recover plaintiff’s share of property alleged to have 
been in her possession, the suit being one wherein 
defendant was charged with devastation in respect 
of such property only: — Ueld^ that defendant was 
not liable in that suit to bo made answerable out 
of her husband's assets for any devastation which 
he might have committed. Staves v, Dias 
— . 10W.B.444 

WABTB LANDS. 


See IjANdlord and Tenant— Mirasidars 
L L. B. 1 Had. 806 

See Landlord and Tenant— Nature 
or Tenancy. I. L. B. 88 Gala 068 
See Onus or Proof— Limitation and 
Adverse Possession. 

L L R 9 Had. 175 
Set Partition. I. L. R 86 Calo. 861 
See Settlement— Evidence or Settle- 
ment . . I. L. R 86 Calo. 788 

See Settlement— Right to Settlement. 

4Had.488 

See Settlement— Subjects or Settle- 
ment 1 Had. 18; 407 

See Valuation or Suit— S uras— W aste 
Lands, Suit roa . 7 W. R 848 
— grant of— 

Su Mortgage— Form or Mortgages. 

LL.R91 Oslo. 888 
laR81LA.86 
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nado ooltivable. 

dee Onus or Proof— Limitation and 
Adverse Possession. 

I. L.R 84 Calo. 866 
‘ right of village to pasturage on— 
See Jurisdiction or Civil Court 
Rent and Revenue Suits, Bombay. 

It Ii. R 81 Bom. 684 

1^--— — —PiPMmmption from land Ijring 

*• »»»««*»»• Th® 

d ymg waste does not of itsdf diow that no one 
M m poaMmion. Mahombd Au v. Showtm Au 

8 W. B. 482 

p*- — : Ownewhlp of waste land— 

I'r^mpiton as to possession. Whore land is waste 
and there is no visible sign of occupation the pos- 
sesBion must be taken to go with the right, and the 
right IS prt9^ facie in the zamindar of the estate 
to which the waste land belongs. Woodwant 
Mahtoon V. Hunooman Pershad Stnoii 

88 W. B. 418 

, Oumership of 

^ot^^ndnabdonging to any privaU person. Un- 
setUod and unoccupied waste land, not being the 
property of any private owner, must belong to the 
State. Prosuno Coomar Roy v. Skcrktaby or 
State for India I. L. R 86 Gale. 788 

8 G. W. H. 686 

Poimsalonof waste land— 

Lmitation^Presumptionr— Proof of titk. There 
may bo such possesaion of waste lands as to protect 
a suit from being barred by limitation ; and where 
the question of possession is doubtful, a presump- 
tion will arise in favour of the party who proves 
title. Mahomed Bahsir v. Kureem Buksh 

UW.B. 868 

— Possession, pre- 

sumpiton of, from evidence of tiOe. In disputes as 
to^the nj^t to possession of waste aiy l jungle l«»-wd", 
it is only in cases whore neither party has exorcised 
any acte of ownership over the lands in question 
that tho Court may resort to evidence of title, 
presume that the party proved to have title h a# 
also possession. Ram Bandhu v. Kusu Bhattu 

6G, L.R481 

6. ttneuftr 

epfed or jungk lands-^Adverse posseseion^Limita- 
tion^Acts of ownership. If adverse possession 
for a sufficiently loqg time is proved, the title of a 
person to uncultivated or jungle luid may be baned 
by limitation in tho nme manner and to the same 
extent as in the ease of oultivated land ; the evi- 
dence of poBsession being the zeroise of such sots 
of ownership as would ordinArll be exeraised over 
jmperty cl that nature. MirTEBJEUT Singhv. 
Radha Pershad Singh 88 W, R 868 

Su Watson «. Govirnmuit 
R Xa R 8up, ToL 188 1 8 W. R 78 
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WABTB LANDB-^otmlil. 

7. ^ Bight to UM of waste land— 

FerniMstw we o/, by ienante-^BiffM of landlord to 
ereti building oi^Worka of permanent charaeier 
exeenied by lke!naee--‘Eaeementa Act {V of US2\ 
M. bOf 61. In a suit by a zamindar to havo his 
ri|^t declared to build a houao on some waato land 
in the mouzah, the defendanta, who uvre Icnanta 
in tho mouzah, resisted the claim, on the fpround 
that they had built wclla and water-courses on 
the land, and had a right also to use it as a threshing- 
floor and for stacking eow-dung: Ueld^ that tho 
defendants having acquired no right adveiso to 
the plaintiff as owners, by preserriptiun or otherwine, 
in the land, their right of use could only be as licen- 
sees of tho plaintiff; ami although he could not 
intenere with thoir right to the w'clls, which wore 
works of a permanent character, and on which the 
defendants had incurred expenses, he could revoke 
the license as to the other use claimed of tho land, 
and his claim to build the house should therefore 
bedocreed. Land Moktoagi: Bank of India v . 
Moti .... I. L.B.8A11.64 

8. HighU of zamin‘ 

dar in reeperi of waste lands — Provisions of wajib- 
vl-UTZ as to righl of pasturage. Held, that a 
general provision contained in a wajib-ul-urz that 
village cattle might graze on the waste land of the 
village could not be construed, in tho absence of 
any definite covenant to that effect, as depriving 
tho zamindar of his right to reclaim such Waste 
lands. Ram Saran Sings v . Bihjit Singh 

I. L. B. 18 All. 178 

9. Aot XXIII of 1868, ■. 

to contest se^ Where the Collector failed to give 
notice of his intention to dispose of the estates, it 
was not incumbent on the plaintiff to contest tho 
sale within tho period prescribed by s. 5, Act XXIII 
of 1863. Himmut Singh v. Collector of Bunohr 

8 Agra 868 

10. Aci to reclaim 

waste lands— Suit to contest award by Board of jfove- 
nno— Extension of time— Institution of suit. Tho 
Court cannot extend tho period of thirty days allow- 
ed by 8. ff. Act XXIII of 1863, for preferring a suit 
to contest an award by the Board of Revenue. Tho 
filing of a vakalatnama is not an institution of such 
a suit. Taranatr Dutt F. Collector of Syliiet 

6 W. B, Waste liand Court Bef. 1 

11. — sa 8, 18 — Suit for posses^ 

iion— Statute, interpretation of. Where an Aet 
expressly takes away one particular remedy which 
would otherwise have been open for enforcing a 
zigjbt of property, or in any otW particular inter- 
feres with pcoprietaiy rights^ but does not, in ex- 
press words or by necessary implication, declare 
that those rights shall cease, tho method of inter- 
pretation which ou^t to bo adopted is to give effect 
to Ae Aot exactly so far as its words extend, and 
no further. There is nothing in Act XXIII of 
1863 to prevent a person who has a good title and 
has throufl^ottt bem in pos se ss i on, or who has a 
good tidOb and at any time succeed in peaceably 
getting possession, and is not ousted in a possessory 


WA8TB LANDB-soneM. 


suit, or who for any other reason is in tho advantage* 
ous position of a defendant, from defending hia 
righ^ notwithstanding any sale which tho Govern- 
ment may have professed to make under tho Waste 
Lands Act. i^mre : Whether tho terms of tho Act 
are not sufficiently satisficii by making it apply to 
wasto lands of Government, and by understanding 
tho claims and objections mcntiuni*d in tho Act as 
claims in respect of Government land, and objec- 
tion with the samo limitation. Khisto Ciiunorr 
Daks v . Steel . I. L. B. 18 Galo. 879 


18. a. 18 — Suit for comprn* 

mtion for Itiml wrongly sold as waste. A purchaser 
of land sold as waste Iniid under Act XXI II of 1863 
cannot be compelletl to CTant a iKittuh to a pc'rson 
alleging himsi^lf to have beem in occupation of the 
land before tho sale. If the claimant has oiniMcd to 
como in in due time to stay the sale, and tho land 
has actually been sold. liM only remedy is by a suit 
under s. 18 for compemsation, making tho Collector 
a defendant. Magun 1*ollan v . Money 

7 W. B. 474 


WATBB. 


See WATnn-CKSs. 

See Water-Course. 

See Water-Right. 

See Water-Supply. 

dispute, relating to— 

See Criminal Pju>ckduiib (.'ODR, s. 147 

I. L. B. 36 Calo. 988 


- liability for damage done by— 

See Embankments 

I.L. B.3Calo.778 

rights conoeming— 

See lNjuNrTioN--SpRriAL ('asks— Ob- 

STRUGTION OR INJURY TO RIGHTS OF 

Property— Water. 

See Prescription — Easbments— Rights 

CONCERNING WATER. 

See Right to use or Water. 


right to use of— 

See Easement 1. L. B. 18 Mad. 880 
See Madras Forest Act, s. 10. 

I. L. B. 80 Mad. 879 

WATBB-CffiSa 

See Cess I. L. B. 10 Mad. 888 

See Contract Act (IX of 1872), s. 70. 

I. Ii. B 80 Mad. 877 

See Madras Irrigation (?rss Act, s. 1. 

I. L.B.18 Mad. 407 
I. L. B. 19 Mad. 84 

WATBB-COURBB. 

See Bombay Iuiuoation Act. 

I.L.B.88Bom.l06 


See Riparian Riouts. 11 C. W. M. 89 
See Water Rights. 



D10B8T OF CASES. 


( 1«61 ) 


( 1S961 ) 

WAXUB-GOUBBEU- eondS. 

obstruction of— 

See Easbmint L L. 28 Bom. 806 

See Small Causb Coubt, Mofusbil — 
JUBISDICIION— DaXAOBS. 

I.li.B.18 Mad. 88 
LIi.B.80Bom.888 

light to use of— 

See PRBSOBiFnov—EASSMBNTS— R ights, 
OOVC1ERNINO WaTHR. 

See Right to use of Water. 

WATBB-BIGHT. 

See Riparian Owners 

I. L. R. 88 Mad. 886 
I. Ii. B. 88 Bom. 867 

L Infringm/ent of leafer 

figU whether coniraeiual or proprietary , when Ukdy to 
eauee damages may he reetraineli by injunction though 
no evidence of actual damage ie given, Ryotwari 
lands bdoHjipng to the plaintiff been irrigated 
for a period of more than 60 years a ohannel 
without any interference on the part of Government, 
^e defendant without any justifying cause blocked 
up the month of the channel entti^ off the entire 
supply of water. The plaintiff without claiming 
any damages, but stating in a general way that he 
had been damnified by the act of the defendants, 
sued to restrain the defendants by injunction from 
interfering witii the ohannel. Hdi^ that the plaint- 
iff was entitlod to the injunction sued for, whether 
his ri^t to the water was based on a contract 
with Qovemment or whether his ri^t was a pro- 
prletaiy righf appurtenant to his ownership of 
Und. In either view of the cose, the plaintifl is 
entitlod to sncooed without an express finding as to 
dajnage. It is enough if the act is such as to be 
likely to cause damage to the plaintiff and the 
stoppage of tho entire supply of water is such an 
act. The interference with contractual relations 
wilhout sufficient justification is a violation of legal 
ri^t, which gives a right of action to the party, 
whose rights are infringed. The observation of 
Lord Momiaghten in Quinn v. Leathemp U90I\ A, C. 
495, 510, referred to. Rama Odayan f. 
'SuBBAUANiA Aitab (1007) 1. Ifc B- 81 Mad. 171 

8. — Damage eauaedhy re^ 

ionHtm of water— Liability of owner of land for 
damage eaueed by storage of waUr. An owner of 
land is not liable for damage caused to other lands 
by the retention of water on his land in the natural 
and usual course of enjoying his property. The re- 
tention of water by a j^rson on a portion of his land 
to prevent its passing on to other portions of his 
land is not an act done in the natural and usual 
ooume of enjoyment and the person so doing is 
liable for damage caused thereby. Mehonkd 
Baijivhore, L L. if. 25 Bom, 472, doubted and dis- 
tinguidied. Ramanuja Gbariab v, Kbisrnab awmx 
Mundali(1Q07) . . I. la B. 81 Mnd. 168 

a Madru Aot VII of 1866- 

Xtdaid taasfreewakrto beimgdiad in GrmUeby 


I WATBR-BlGHT-oonld. 

Ckfvemment— Voluntary payment, what amounts to. 
A grant by the Government of the right to cblleot 
the revenue of certain lands will, in the absenoe 
of a contract regarding water rights, carry vHth 
it, by implioatiott, only an undertaking on the part 
of Government not to refuse to the ryots holdii^ 
nunja lanrls, the quantity of water necessary to 
enable them to irrigate those lands and so to pay 
tho revenue which they had paid to the Government 
before the grant. In 1826 the Government granted 
to A by a cowle tho revenues of a village T., Which 
was irrigated by a tank. The cowlo specified the 
lands granted and no portion of tho bod of the tank 
was included in tho grant. Tho ryots of T. and 
ihose of other villages vrere drawing water fsom 
the tank by turns in shares proportioned to the ex- 
tent of their acreage. Tho Government had on cer- 
tain ocoosions levM tho cost of repairing the tank 
in accordance with such shares. In a suit by the 
grantee of T. against Government to recover moneys 
collected from him os water-cess under Madras 
Aot VII of 1866 : — IIM, that the above arrange- 
ment regardiug the distribution of water by turns 
and tho action of Government in collecting tiie cost 
of repairs according to tho shares in which me water 
Was so drawn was merely evidence of a customary 
distribution of the water hi the tank according to 
the areas served by it and was no evidence of the 
grant of any definite thare of the water by Govern- 
ment. The ryots might demand that not less than 
the riiaro diould be sent down to their lands if re- 
quired for the irrigation of those lands, but the 
Government was not bound to supply them with 
more than was required for the irri^tion of the 
land irrigated at tho timo of the grant. Where the 
quit-rent on an inam is fixed on the inoome derived 
from the cultivation of a certain extent of land in 
a certain manner, the inamdar is entitled to use, 
free of water-rate, such quantity of water as may 
be required for the cultivation of sndb extent in 
tho mode in whidi such inoome was calculated 
whether the water-rate is leviable as a tax or other- 
wise. The engagement between the Inam Com- 
miisioner and inamdar amounts to an engagement 
by which the Government undertake not to take 
more than a certain share of the inoome derived 
from the various sources taken into account in 
arriving at the amount of such income, as the con- 
sideration for relinqdiidiing its reversionary rig^t. 
The Inam Commissionei' Imviog power to sell the 
reversionary right of Govomment has tho power 
to fix the price according to the rules fruned 
by Government and any engagement bv him 
in that respect, not in contravention of such 
rules, will be bhiding on Government Where 
the hioome on whibh the quit-rent is oalonlated 
indudes the income derivable from a second enm 
on a certain extent of wet land and bom a single 
irrigated crop on a oertain extent of dry land, no 
charge except the quit-rent can be levied as water- 
cess or otherwise in respect of such extent for such 
cultivation. Fhraent made under threat of dis- 
tress and salsb before the actual iosne of the wamat 
of distress, will not be a vbluntsiy payment It 
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^ATSB-BIGHT-eoiiAl. 

on non-payment before the epeciBed date, each 
warrant would bo imuod ae a matter of courae. 

Beddi v. Osuru Reddi, /. L, R. 
26 Mad. 648^ referred to. Lutchmbe Dobs v. 
■Sbciutary or Statb roR Tndta (1000) 

LL.B.82Had.466 

4. Bight of Oovemmant to 

<diTert and distribute by Irrigation 

works — No neiion agnintti QovnnmefU without 
proof of damage — Paramount right of Oovemmint 
higher than that of riparian owners — Easement 
Act iV of J882)f s. 7 (2) (a) and s. 7, iU. 
(A) — Right of diversion for rtparMn and nos- 
riparian purposes — Right of riparian owner to 
•take out water put in hy himself. The Government 
has power, by the customary law in India, to refrii- 
late in the public intercsta, in connection with the 
collootion, retention and disiribution of waters of 
rivers and streams flowing in natural channds, 
and of waters introduced into such rivers by means 
of works constructed at the public expense and 
in the public interests, for purposes of irrigation, 
provided they do not thereby inflict sensible injury 
on other riparian owners ami diminish the supply 
they have hitherto utilised. In regard to works 
of irrigation oonstructcil by Government in con- 
nection with a natural stream, a riparian owner 
has no higher right than that of not being damaged 
by any diminution in the supply of water ho has 
b^ accustomed to receive. 'Hie onus of proving 
damage lien on the riparian owner. The mainten- 
ance of irrigation works is a duty cast upon Govom- 
-ment and the ri|j;litn and liabilities of Government 
in connection with irrigation works arc not com- 
mensurate with those of private riparian proprietors. 
They are analogous to those of persons and cor- 
porations on whom statutory powers have been 
conferred and statutory duties imposed. Ponnusa^ 
wmi Tevar v. CoO/eetor of Madura^ 6. Mod, 

H. C. R., 6, ri'forrod to. Kristna Ayyan v. 
VenhUaehetta Muddli, 7 Mod. H. C. R. 60, 
referred to. Madras Railway Company v. Zemindar 
of Carvatenagarum, 1 I. A. 864, referred to. Fan- 
karavadivelu PilJai v. Secretary of State for India, 

I. L, R. 28 Mad. 72, referred to. first Assistant 
CoUeetorof Nosik v. Shamji Dasralh Patil, I. L. R, 
Bom., 2(M, referred to. This paramount' rifj^t 
of Government is recognised by the Lraislatiire 
in section 7(2) (a) of the Easement Act. It is in- 
• dependent of the ownenAip of the bed of the stream 
and exists alike whether the interest affected 
•that of ryotwari tenants or of the holders of pro- 
prietary estates. The right of riparian owners, 
reoogni^ by section 7. ill. (A) of the Easement Act 
to the flow water without interruptionf is only a 
'fight to epjoy without such interruption as wiU 
eauBo material damage. As between riparian owners 
-the law established in England is that diversion of 
Water for riparian purposes is not actionable with- 
•out proof of injury, but diversion for non-riparian 
purposes is actionable without proof of such injury. 
dTsnrii ▼. Great BaeUm Railway Company, 
'83 Oh, D., 586, referred to. Bailey A Co. v. Clark, 
•Son and Markmd, [1902] lCh.649t referred to. 


WATBBpBIOSF— ooncM. 

DAi Perskod Singh v. Joynnth Singh, /. L. R, 
24 Cole. 866, referred 1o. Swindm Water-works 
Company v. Wilts and Berks Canal Navigation 
Company, L. R. 7 JI. L. {R. A /.), 697, 
referred to. JlfeCarfinry v. tiondonderry and 
Iwugh SwiUy Railway, \1904] A. C. 301, 81 3, 
refeiTCil to. In India, however, tho Government 
by virtue of ilio paramount power vestcil in it 
as aforesaid will not Ih> liable, in (ulbor caw*, without 
proof of damage. Qumre : ^^'bethe^ tho American 
law of “ appropriation,*’ by wbirh the upper ri- 
parian oumcr mny divert wati*r for nun-riparian 
tenemnits provided the quantity ho taken docs 
not inflict porocptiblo injury on the lower riparian 
proprietor cannot, having rcganl to the c^Iiniato 
and other circiimstancro in India, lie applied to 
this county. BeJhahadur Pershad Singh v. Sheik Bar- 
kat Alt, 110. W. N. 35, referred to. An iippor 
riparinn proprietor is entiilofl to divert water, 
provided tho amount diverted docs not excood the 
amount which ho has himself, by arliflcinl moans, 
cut into tho Ht n^am. Robert FisonKK v. Tub Sec- 
retary OT State for Is dia ( 1 90A) 

I.I..B.d8Kad.l41 

WATBB-BUPPLY. 

See Municipatjty 

I. L. B. 82 Bom. 460 

- causing diminution of— 

See MiNcniEF I. L. B. 1 Mad. 262 
I. L Bw 10 Bom. 186 

WAY. 

See Penal Code, r. 241 

I. L. B. 61 Calc. 601 

See Right of Wav 

• 

- suit to recover right of— 

See Civil Procedure Gode (XIV or 
1682), H. 44 16C.W. N.461 

WEDDnra fbbsbnts. 

See Minor . I. Ih B. 66 Oalo. 708 
WEIGHTS AMD MEABUBBS. 

— Fraudulent use of— Penal Code 

B, 266— Fraudulent intention. Tho mure poKsos- 
sion of weights in excess of tho authorizcrl standard 
will not BupiJort a conviction under s. 260 of the 
Penal Code ; a fraudulent intent niiiHt bo charged 
and proved. Heo. v. Damo Dhar Daui 

1 Bom. 181 

Government v. Kano alee Muduk 

lew.BCr. 7 

WELIi, 

- right to use— 

See Prescription— Easements— Rionn 

CONCERNING WATER. 

l.L.B.80Mad.680 
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WHABFAOa. 

8it Bill of Lading. 

LI..B.4Cal0.7a6 

I.i;..B.6Cftlo.477 

Z.Ii.B.7Bom.88e 

Intsrflbadeb Suit. 

I. Ii. B. 18 Bom. 981 

WHABFIBGEB. 

8u Bill of Lading. 

I.L.B.4Calo.78e 

WHIPPING. 

8u SBNTENCB—WniPFlNO. 

1. Juvenile ofllondere— iiei VI of 

mi, B. 3, 8. 3 of Act VI of 1864 (tho Whipping 
Act) applies to juvenile as well as to adult offenders. 
Reg. V. Kusa valad Laksuman. 

7 Bom. Or. 70 

2 . Firat eonvietion 

of aduUa—SvbaiitiiUsd puniahtnent. In tho ease of 
adults on a first conviction, or in tho case of juvenile 
offenders whether for a first offence or otherwise* 
whipping can only he in lieu of, and not added to, 
any other punishment. Queen v. Abdool 

W.B. 1884, Or. 88 

Queen v. Kantibam. 1 W. B. Or. 24 

Queen v. ToNAOKocn 2 W. B. Or, 86 

Queen v Amabut 4 W.R Or. 20 

8. - Whipping Aci 

{VI o/ mi)f a. i^Whipping in Keu of fine or other 
puniahmeni under the Penal Code {Act XLV of 
1S60)» When an aooused person is sontenoed to 
whipping under s. 2 of the Whipping Act (VI q£ 
1864), the punishment of fine or imprisonment or 
both cannot be legally infiicted under the Penal 
Code in addition to the whipping. The word 
** punidiment ” in s. 2 of tho Act means tho total 
of ^oidiments awardable under the Penal Code. 
Queen-Empbess V. Dagadu 

I. li. R 16 Bom. 867 

4. Act VI of 1864. 

Under Act VI of 1864 (tho Wliipping Act), a ju- 
venile offender means a person under the age of 
Sixteen years. Reg. v. Muhammad Au valad 
AbdulAli ... 8 Bom. Cr. 8 

6. Act XI of 1864, 

as. A 10— Criminal Procedure Code, a. 892, By 
the term juvenile offender *’ in s. 5, Act VI of 
1864 (Whipping Act), is meant an offender under the 

X of sixteen youra, Reg. v. Muhammad Ali, 8 
u Cr. 9, referred to. Empress v. Din Ali 

I. L. R 6 AU. 482 

6. Bentonoe of whipping whon 

allowable— Act VI of 1864, a. 4— Offence after 
previoua conviction. The punishment of whipi^ 
under a 4, Act VI of 18M, can only be iniUem 
on a second conviction of a person who, having 
smrvod a sentence of imprisonmenti Again commits a 
orime. Queen v. Udai Patnaik 

4 R R R A. Or. 6 1 12 W. R Or. 68 

7. Offence aftee prs- 

vioni eenvfeftoa— PresfeiM eoasfeltda aol ehaum. 


WHIPPING— eoahl. 

On a reference by a Sessions Judge under a 434 of 
the Criminal Procedure Code, a sentence of whip* 
ping in addition to one of rigorous imprisonment in 
tho case of an offence specified in s. 2 of Act VI of 
18M was annulled, as the offence was not com- 
mitted after previous conviction. Reg. v. Subya 
binKbisuna Mandavkab . 8Bom. Or. 8R 

Reg. V. Babjx valad Bapu 4 Bom. Or. 6' 

8. Act VI of 1864, 

a. 8—8eeond conviction for offence committed before 
firat eonvietion. 8. 3 of Act VI of 1864 (tho Whip- 
ping Act) does not apply to oases in which the second 
conviction is for an offence committed previously to* 
tho first conviction. Reg. v. Kusa valad Laksu- 
man 7 Bom. Or. 70 

8. — Previoua eonvie. 

tion. A sentence of whipping founded on a pre* 
vious conviction of the prisoner is only warranted 
where the subsequent conviction is for the samo 
s^ific offence as that in respect of which the pre- 
vious conviction applied. Anonymous 

6 Mad. Ail! 

Anonymous ... 6 Mad< Ap. 88 

10. - ^ Theft in dwU- 

inghonae — Act VI of 1864, a. 8— Previoua eonvic. 
tion of theft. A prisoner convicted of theft in a 
dwelling-house ** who has previously been convic- 
ted of ^‘simple theft” is not thereby rendered 
liable to whipping under Act VI of 1864, a 3. Reg. 
V. Ghangia valad 8humia. .7 Bom. Or. 68 

11. Act VI of 1864 p 

a, 7— Conviction of diahoneattg receiving atdien 
property— Previoua convtcfion for theft. P was 
oonvicM by a Magistrate of the first class of dis- 
honestly receiving stolen property. He confessed 
on his trial that ho had twice previously been con- 
victed of theft He was sentenced to bo whipped,- 
to bo rigorously imprisoned, and, on the expira- 
tion of tho term of imprisonment^ to fumidi security 
for rood behaviour. Held^ that the offence of theft 
not being the same offence as that of dishonestly 
receiving stolen property, the punishment of whip- 
ping was illegal. Empress v. Pabtab 

* II..R1AU.666 

12. Conviction 

of aeparate offeneea—** Houae-hreaking to commit 
theft,^' and theft ^'-Whipping Act, VI of 1864, 
a. 2. Where a prisoner convicted of ” house-break- 
ing in order to commit theft,*' and of ** theft '* both 
offences being portions of one continnous criminal 
act, was sentenced on the first head of charro to- 
ono year’s rirorons imprisonment, under a. 4ff7 of 
the Penal Code, and on the second head of charge ta 
receive twenty stripes, under s. 2 of the Whipping 
Act (VI of 1864), the aeparate aeuteooea (Ihon^ 
not illegal) were disapproved of, as contrary to the 
spirit and intention of the Whipphu; Act. By* ^ 
Genu edt Axu. o Bom. Or# 88 

la Act VI of 1W4 

a. 7—Oonvieiion of thefL Asentenoeof yiMW 
oannot with leferenoe to Act VI of IBM, s. 7, ba 
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WHZPPZVO-CDiileC. 

pMwd on a conviction for thoft under a STO. Penal 
Code as the former lection only provides for sen- 
tences of imprisonment for a term not exceeding 
three years. Queen v. Esan Grundeb Dey 

SlW.B.Or.40 

14. AUtmfiai houat- 

breaking wUh view to (heft In the case of a con- 
viotion of attempting the commit house-breaking 
hy ni^ht with intent to commit theft, a sentence 
of whipping was annulled as being ill^al. Rxo. v. 
Yella valad Pabshia . 8 Som. Cr. 87 

15 ^ _ Substitution of 

whipping for other punishment— ‘Senteneo—Theft, 
Whipping may be substituted for any other pun- 
Mimont for the offence of theft in a dwelling-house. 
Queen v. Junghoo Khan . 8 W. R Or. 80 

le. yj o/ 1864 

$.7 — Whipping in addition to other sentences. A 
sentence of whipping passed on a person who is 
already under sentence of death, or transportation 
or penal servitude, or imprisonment for more than 
five years, is illegal. If the sentence of whipping 
prec^e, instead of follow, the other sentence, the 
passing of the latter sentence renders the infliction 
of the whipping illegal. Anonymous 

I. L. B. 1 Had. 66 

, 17. Act VI of 1864 

^Power of Magistrate. When a Magistrate in 
exercise of the powers conferred by «. 40 of the 
Criminal Procedure Code, 1861, passed a cumula- 
tive sentence against a person convicted at one and 
the same time of two or more offences punishable 
under the Penal Code i-^HeUdf per Peacock, C. J., 
and Pbear and Seton-Kahr, JJ., that he could 
not, in addition to the penalties proscribed by the 
Penal Code, sentence the prisoner to whipping under 
Act VI of 1864 ; nor could he exceed twice the ex- 
tent of his ordinary jurisdiction as defined by s. 
22 of the Criminal Procedure Code, 1861. AfeUp 
further, per Seton-Kabr, J., that in the ease of 
hardened offenilers, a Magistrate can award whip- 
ping in addition to the maximum of imprisonment 
which he is competent to award. Held, per 
Macpbebson and Jackson, JJ., that the 
Magistrate may in such case, in addition to 
awarding double the punishment which may be 
awarded for a sinj^e offence, award the punishment 
of whipping; but only one whipping can bo 
awarded. Kassib v. C^undeb 

. aii.R.Bap.Vol.861:9W.B. Gr.41 

Ruttun Bewa V. Buhur. Jhowla v. Buhul 

14W.B.Or.7 

la Act VI of 1864 

Penal Code, ss. 826, 842, 878 — Criminal Procedure 
Code (Act XXV of 1861), s. 46~-Cumulative ssn- 
. teneee. When the prisoner was convicted by the 
Magbtote of three distinct and separate offences, 
and warn sentenced to a month's imprisonment for 
the oflenoe of wrongful confinement under a 342 
■ix monthi' imprisi^ant for the offence of volun- 
tarily oaniiQg grievous hurt under a 326^ and to 
whipping wita twenty str^ for the offenoe of that 

VOL. V. 


WRIPPINGh-eonfifL 

under a 378 of the Penal Code, it was held (Kbmv 
and PUEAR, JJ., dissenting) that the sentence was 
legal. Where a person is convicted at the same 
time cf two or more offcnccM punishable under the 
Penal Coilc i—Held (Kemp and Phbab, JJ., dissent- 
ing). that it is lairful for the ("ourt in addition to the 
penalties prescribed by the Penal Code, to sentence 
the prisoner to whipping. Xassir v. Chnnder, B, JL 
if. Sup. Vol 96h not folluuTd. Maniruddin % 
Gaur C^anura Shamadar. 

7 a L. R. F. B. 166 : 16 W. a Cr. 80 

19. - Magistrate of 

second class under Criminal Proredure Code, 1872 — 
Criminal Procedvte Code {Art X of 1882), ss. 2 and 
82. A person ap()ointCfl a Magistrate of the second 
class under Act X of 1872 is incompetent, sinco 
the coming into force of Act X of 1882, to pass a 
sentence of whipping. nnlesH he is specially em- 
powered so to do acconling to the provisions of 
a 32 of the lattor Act. Empress p. Huaovanta 
Ravji • 1. L. R. 7 Bom. 808 

20. - — ■ Whipping in 

addition to imprisonment— Criminal Procedure 
Code, 1872, ss. 305, 310. In passing a sentence of 
whipping in addition to six months* imprisonment, 
a Deputy Magistrato oniered that the prisoner 
should bo brought before him at the termination 
of the imprisonment., and that the scntcnco of 
whipping should then bo oarriofl out. On the ro- 
commendation of the Sessions Judge (Who referred 
to SB. 306 and 310, Act X of 1872), the High Court 
eanoellod the senteneo of whipping as having 
become inoporativo and incapablo of being 

carried out. Huh Chundeh Kulai. v. Javer Atj 

20W.B.Or.79 

21. — Grounds for sentenoe of 

whipping— jSflflrtemeat of grounds in judgment. 

When a senteneo of whipping is imposoil, the 
grounils for that punishment HhoiiUl Ijo stated on 
the judgment. Badiya v. Queen 

I. L. R. 6 Had. 168 

22. Previous eon- 

victiona, prottf of—KyfeiiL As a rule, before 

flogging is given as an additional punishment, 
there ought to bo formal evidence upi>n the rccorcl 
of tho previous convictions relied on. Tho con- 
viction and identity of the prisoner ought to ho 
proved in tho regular way : a mem kyfeut is no 
evidence whatever. Queen v. Nucen Nuhiiyo 

16 W. R. Cr. 62 

2a Hode of infliotlon of sen- 

tence of whipping — Stay of sentence, grounds 
for — Act VI of 1864, ss. II and 12. Meaning of 
the words "execution shnll be stayed ’* in Act 
VI of 1864, 8. 11. 8s. 11 and 12 together mean 
that a man sentenced to whipping is not to be 
whipped unless in a fit state to bear it, the whip- 
ping ^ould not bo commenced, but if it be com- 
menced, it is not to be continued longer than the 
man is fit to boar it ; and then the sentence has 
been satisfied, for it cannot be executed by instal- 
ments. Anonymous. 8 Had. Ap. 1 

18 b 
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i4. Tima aitar aantanoa within 

whioh whipping may ha givan— iicf VI o/ 
1S64, *. 9, A fentonce of flogging cannot be car- 
ried out after the expiry of the limit of flfteen 
dayM from the date of eentenoe provided in a. 0 
of Act VI of 1864. Anonymous 6 Mad Ap. 88 

This ruling was hdd to be applicable to a 310 
of the Code of Criminal Procedure, 1872. Anony- 
mous 7Mad.Ap.80 

86. Added to imprisonment^ 

Whipping Act (VI of 1864, m amatded hg Ad III 
of 1896), a i—Dacoiiy^Ptnal Codo-iAd XLV 
of 1860), 9. 896^Previout eanvidum-SeMtenea. 
Under a 4 of the Whipping Act, a sentence 
of whipping in addition to imprisonment is not 
legal in the case of a conviction of daooity whioh 
was committed prior to the previous conviction 
ofr*a similar offence. Reg. v. Surya, SBom. 
H. 0. R. Cr. C. 38 ; and Rig. v. Kuaa, 7 Bom. 
H. 0. R., Cr. C., 70, followed. KiNO-EbirxBOB 
V. Babta BniVA (r.a., 1001) 

Z.L.&86Bom. 718 

80. — Foatponamant— Ortmiaaf Pro* 

eedttre Code (Ad V of 1898), a. 391, 407^ 
Sontenet of dipping ly Oeeoad-clMs Magidrat^ 
Appoalr-^AppIkaium for poatponmnU of HnUnci 
HU hmringof appeei~-‘AfuMl~--‘Validity. Where 
a Second-class Magistrate passer a sentence of 
whipping only, without imprisonment, he has no 
power to postpone the execution of ^e sentence 
ponding an appeal by the accused. It is only when 
whipping is ^ded to imprisonment in an appeal- 
able case that the whipping may, and ouAtto, 
be postponed under s. 391 of the Criminal Proce- 
dure Code. Mbyyan v. Emperor (1002) 

LI..B.86Mad.466 

WHIPPING ACT (VI OF 1864) 

* Sa Whippino. 

WIDOW. 

8ii Co-wiDows. 

8u Domicile. I. L. B. 19 Bom. 697 

8ii Execution or Degree— Execution 

BY AND AGAINST REPRESENTATIVES. 

7 0.W.N.678 

8i€ Hindu law. 

L L. B. 89 Bom. 846 
9 0. W. N. 661 
, , ^ ^ 100.W.N.80a 

I. Ii. B. 81 Onto. 11 ; 814; 666; 698 
I.laB.88 0alo.848; 1079 
I. LB. 86 Gala. 76 

iSfee Hindu Law— Widow. 

8 u Hindu Lan^- 

Adoption by Widow. 

X. LB. 88 Bom. 88 

Adoption by Widow, axtbb br* 

MABRIAON. 

L]:.B.8SBon]07 


WIDOW— MirtI, 

Hnsv Law— '' 

AuiKAnov— ALonrAfiov bt 

Widow 

lUaraxacs—Brnm to Mimn* 

mcB 

DAuamB - . 

LL.B.atdk]a.tre 

Son’s Widow 
Widow — 

Partition— Right to Pabtrion 
—Widow 

dee Hindu Widow. 

dee Hindu Widow Re-marbiagh Act 
(XV or 1858), odi 2-6. ^ 

I L.B.S8Boiivf(W 

See EaotA Mahomidaii& 

See LmiTATiox Aor. 1877, Sob. H, AM 
120 . I.lAB,UAlLia» 

I.L.B.ttOi]o.UT 
L.B.aOI.A.U6 
See Hahoiodav Law— 


Dowbb. 

Widow. 

See Maboiudah 


s, ' 

• • Ii 

Law— I sHnnwAiai 

ew.B.tii 

17 W.B.P. 0.108 
UBomIM 
X.lAB.8CWa708 
I.L,B.110»Io.l4 
LL.B.18AU.880 
1. R. 17 1. A. 78 
I.L.B.10AlL16e 
LL.B.aiBoin.118 

LL.B.ai]Iad.a7 
I.l.B.S6 0Blo.e 
L.B.SMLA.10e 

See Mahoiudaii Law— Will. 

X. Ia B. 95 Oslo. 5 
Ik B. 94 LA. 181 

See Mortoaoi. L Lu B. 89 Bom. 88 
8u FuraioN. L Ik B. 80 Xad. 960 
See Will. L L. B. 81 Wad. 988 

— OBtate of— 

See Hudd Law. L L. B. 88 Bom. 468 
19aW.B’.768 
18aW.N.147 
See Lard BMUnaATioii Aox (BimAL 
Act Vn or 1876), n. 02. 50. 02. 

LL.a86aalAl90 
Su Snomo Rniir Aon arOI, 

8aW.B.486 

L.a81LA.e7 

.V . ' 1 

— Uoaof— 


See JUMonana Law^-DowbA' ' 
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^ JJiOW — ttmiM. 

L Be-marriAge-EMu laiiv- 

of ihe ton by ike fini hu^nd^Suceeesum to 
the son. A ra-marriod Hindu widow is ontitled to 
raoo^ to tlio property left by her ion by her first 
hiubuidt the son having died after the re-marriage. 
Akora Mb ▼. Bonani, 2 B. L. B. 199, followed. 
BaeaipA a RiaavA (lOOfi) 

LI«.B.a8Bom. 81 

I. — Kaintenanoe. auit fbr— TFtdow 

kaviny her huOand'e property in herhandd--^ 
■The property anficient to maintain her for 
■some pears — Suit for declaration and for arrears 
sf mafnfenaiiee—Freiiiafttre euiL The plaintiffi 
a Hiiida widow, filed a suit to recover arrears of 
maintenanoe and to obtain a declaration of her 
ri|(ht to maintenance. At the time the suit was 
farongh^ die was found to bo in posaossion of a 
fund belonging to her husband’s family estate, 
whidi sum was suiBcient to proviilo for her main- 
Utaenoe lor five years at the rate allowed by the 
lower Gout. Held, that no cause of action hod 
eomed to the plaintiff. At the date when the 
euit was brought, the Court was not in a position 
to forecast events or to anticipate the position of 
jMie five years later. Dattatraya Waman v. 
ftomiABAt (1008) 

I. Ii. Bi 88 Bonx 60 

wm 

See Dbvahation— Imputation on a 
Wm. 

See Hindu Law— Contract — Husband 
AND Wipe. 

See Hindu Law— Husband and wive. 

I. L. B. 18 All. 186 

See Hindu Law— Partition— Right to 
Partition- Wife. 

See Hindu Law— Partition— Shares 
on Partition— Wife. I 

See Husband and Wife. 

See Lunatic I. L. B. 16 All, 88 

I.li.B.88 Bom. 068 

See Married Woman. 

Su Restitution of Conjugal Rights. 

See Will— Construction. 

4B. L.RO.O. 68 
I. Ii. B. 18 Mad. 878 
LZ..B. 88 Bom. 774 

See Witness— Civil Cases— Persons 
Competent or not to be Witnesses. 

I, L.B, 18 Bom. 468 

— notion for harbouring— 

See Restitution of Conjugal Rights. 

L L. B. 1 Bom. 104 

. ooBtaofr. 

Su Divorce Act (IV or 1869), s. 7. 

L li. B. 88 Oalo. 618 
I L.&80Calo.681 

lUk V. 


WIFB-cflsicM. 

■ - onatody of— 

Su Habeas Corpus. 18 B. L. B» 160 

Su Hindu Law— Guardian— Right of 
Guardianship 88 W. BL 178 

l.L.B.18Bom.U0 

Su Maiiombdan Law— Custody of 
Wife. 6 B. L. B. 567 

18B.L.B.160 

evidence of— 

Su Evidence — Criminal Cases— Hus- 
BAND AND Wife. 

B.1..B. Sup. Vol. Ap. 11 

7 Bom. Or. 60 

maintenance of— 

Su Hindu Law — ^Maintenance — Right 
T i» Maintenance— Wife. 

Su Maintenance, Order of Criminal 
Court ah to. 

relinquishment of— 

Su Bigamy. I. L. B. 10 Calc. 887 

removal of husband's property 

by— 

See Theft. 6 Bom. Or, 8 

8 Bom. Or. 11 
1 Mad. Ap. 88 

I. L. B. 17 Mad, 401 

safety of — 

Su Restitution of Conjugal Rights. 

I. Ii. B. 84 Oalo. 871 

WILD ANIMALS. 

8u VsRM Natural. 

1. Animals fens nature— Fa- 

rape of wild animals kept in eonfinemnet -^Return 
or pursuit of such anhnals. Wild aiiitnals hro no 
longer the property of a man than while they con- 
tinue in his keeping or actual {KiHscHHion ; but if 
they regain their natural lilierty, his property 
ueSsos until they have a mind to rotuni, which is 
only to bo known by their usual eustom of return- 
ing or are instantly pursued by their owner, for 
during such pursuit his profierty remains. Choy- 
TUN Churn Doss v. Collector of Sylhet 

81W.B,76 

a, Capture of wild 

dephanl— ‘Right of owner of land where captured 
^Right of finder. A wild elephant, having fallen 
into a pit made by F F in his own land. Was secured, 
removed, wl tamed by U M, without the leave cd 
K N. Held, that F F Was the captor, and that 
U M acquiroil no property in tho elephant. 
Maeath Unni Moyi v. Malabar Kandapunni Naib 
L L. B, 4 Mad. 888 

8. Escaped eUphand 

—Ownerehip— Recapture. A tamo female doj^snt 
escaped from her master’s field in company with 
a herd of wild elephants and resumed her natural 
wild habits. The owner-plaintiff abandoned his 
search after two months, a^ then offered a reward 

18 B 2 
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of B200 to any peraon who diould rooapture her. 
At the end of four months die was recaptiuod 
by the defendant, who was compelled to tame 
her in the same way as if die had been an ordi- 
nary wfld elephant Plaintiff offered the reward 
of R200 to the defendant and demanded the 
elephant, but the demand was refused. Ifdrf, 
that under the circumstances the plaintiff had lost 
all claim to the animal. Pual v, Campbill 

8 O. L. B. 615 

4. EUphant-~Ani^ 

maU fera naiur^t^RiglU of property^ Animua 
r€vertaidi--~Rieapture, When a wild animal has 
escaped from captivity, and pursuit of it has boon 

S ven up, the property which a man may formerly 
ivo had in it, oeasos, and it becomes open to any 
one else to r^uco the animal to his possession, 
when it will, for the time, become his property. 
An animal, which has gone away, and may be 
supposed to be likoly to return to a state of capti- 
TOT, is not a wild animal. Whero an elephant, 
which had apparently been In a state of domestica- 
tion for a long time, disappeared from the jungle, 
where it remlarly grazed, but resumed its domestio 
habits on being recaptured •.--Held, that the ole* 
idiant was not a*wild animal,* and that the pro- 
perty in it never ceased with the origmal owner. 
Chfftun Chum Dom v. The CoUeetor of Sylhei, 21 
W. E, 75f and Peel v. Campbell, 3 C, L, R, SIS, 
referred to. Mahadah Moranta v. Balaram 
Qaooi (1008) 1. li. B. 85 Oslo. 418 

0.O.18C.W.N.547 

WlLFDIi DBFAULT, 

See Ezegutob I. li. B. 82 Bom. 864 
See Will I. L. B. 82 Bom. 864 

WILL. 

Col. 


1. Attbstatiov .... 12976 

2. Construction .... 12981 

3. ExBGunoN .... 13926 

4 Form OF Will .... 12031 

5. iNSFicTioN OF Will . . . 13032 

a Nuncupative Will . . . 13032 

7. Renunciation BY Executor . 13033 

a Revocation .... 13034 

9. Cancellation, suit for . . 13035 

10. PBAonoi 13035 

11. Probate • ... 13036 

12. Validity OF Will . • . 13039 


Su Babuana Grant 

120.W.ir.858 

ffse Civil FrooedubbCodb, 182; spbcifio 
Relief Act 8 0. W. N. 197, 465 

See Construction of Document 

LIaB.81AlL5 


WILL-eontd. 

See Costs— Costs out of Estate. 

I. L. B. 96 Oalo. 55» 
See Domicile. I. L. B. 4 Oalo. 106 

See Hindu Law 8 O. W. IT. 1088 
I.L. B. 88 Oalo. 947; 1806 
LL.B.81AU. 889' 

See Hindu Law- 

Adoption— Who MAY OR MAY NOT 
ADOPT LL. 8.96 Bom. 401 

8te Hihdu Law, Probavic. Wm,. 

I.Ii.R 81 Ctalo.m: 10 er 
186 : 867; 898; 9U 
See Hikdo Law— \Vd,l. 

See Hinsv Imw. Will. 

I. L.B. 88 Oalo. 891; 999; 1061 
8 0.W. jr. 699 


Su Land Tbnurb ix Calcutta. 

1 Moo. Z. A. 806; 869’ 

Su LiMiTATioir Act, 1877, a 19— Ac* 

KXOWUDaMBNT OF DlBTfl. 

I. L. B. 16 Mad. 880 

Su Limitation Act, 1877, a 10— Ao- 

KMOWLBDOMBNT OF OTHBR RiOHia 

L L. B. 1 Had. 866 

Su LiMiTA'noN Act, 1877, a 187. 

10 0. W.Br.86« 

Su Bahomxdan Law. 

I.lAB.90Boin.96T 
I. L.B. 98 AIL 848; 716 

See Mahouxdan Law— Enpowmbvt. 

L L. B. 17 Bom. 1 
L. B. 18 1. A. 170 

Su Hahomioan Law— Will. 

Su Malabab Law— Will. 

Su MoamAGi (bt Exkcutob). 

19 O. W. B. 898 
L.B.86LA.189 

Su MoBiQAoa— F obm or HoBTOAOsa ' 
LlhB.lAU.768 

Su MOBTOAOOB AMO MORTOAOn. 

LL,B.88Bom.l 

Su OcCVFANI^r Holoino. 

190.W.B. 1088 

Su Oims of PaooF— Wnik 

Su PBACTica-Civn, Cash— Fbobati 
L Zh B. 80 Calo. 888 


Su PamoKroT Towns SmaUi Causb 
C ouNiB Act fXV of 1889), a 10 (i> 
LL.B.89Boin.W6 

Su Pbobati. 

Su Pbobatn and AoimnsxBAnoN Ao& 

an. . 8 a w. Vi iM 


O 
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‘WILL— confd 

8 u SuccBSSioir Act, s. 116. 

lOaW.N.696 
5ree Trust I. L. B. 18 Born. 651 
Su Wajib-ul-abz 

I LB. 88 All. 488 
100.W.N. 849; 780 

8h Wakf. I. L. B. 81 Boxn. 860 
oonatruotion of-- 

8 u Dsbd — Construction. 

Lli.R.80GRlo.878 
8ee Executor 1. L. B. 86 Bom. 671 

Stt Hindu Law— Gift— Construction 
OF Gifts I. L. B. 80 Oalo. 860 
I. L. B. 86 Galo. 76 

8 tt Life Estate 6 C. W. N. 660 

s 

Sw Limitation Act. 1877, s. 10 

1. L. B. 8 Calo. 788 
L L. R. 14 Bom. 478 

8 tt Limitation Act, 1877, Sch. ]J, Art. 
182 . L L. B. 16 Oalo. 68 

L.B.14I.A.187 

oonstruotion of, suit for— 

8 u Costs— Costs out of Estate. 

L L. B. 16 Calo. 786 
L B. 16 I. A. 187 
I. L.B.81 Calo. 688 

j9ee Limitation Act, 1877i Sgh. II, Art. 

120 .1. L. B. 80 Calo. 806 

decision as to oonstruotion of— 

Stt Res Judicata— Estoppel by Judg- 
ment I. L. B. 80 Calo. 888 

deoision as to genuineness of— 

8 w , Res Judicata— Estoppel by Judg- 
ment • . I. Ij. B. 16 Mad. WO 

1. LB. 80 Calo. 006 
I. L. B. 81 Bom. 668 

— ■ ezeoution of— 

8 tt Pardanashin Women. 

60. W.N. 606 

ezeoution of, question of— 

8 u Arbitration— Reference or Sub- 
mission TO Arbitration. 

L L B. 80 Bom. 888 
I. L aSlBom. 886 

ezempliOoation of— 

8 u Succession Act, s. 237. 

8B.LB.Ap.76 

inTalidity of— 

Fee Fbobatb— O rrosmoN and Re- 

fooATioN or. Grant. 

6 C. W. M. 888 


WILL— could 

nuncupative— 

8 tt Hindu Law— Will— Nuncupativb 
Wills. 

penoil alterations in— 

8 te Ph()bate-Of what Documents 
granted. 

I. L B, 80 Oalo. 8U 
i power to make — 

Fre Salsrtte, Law applicahle in. 

I. L B. 10 Boul 680 

question of validity of— 

Fee Certificate or Administration- 
Procedure 11 W. TBL, 841 

17 W.B.877 
1. LB. 16 Bom. 718 

revocation of— 

See Hindu JjAW— Will— Nuncupativb 
Wills I. L R. 8 Oalo. 086 

Fee Succession Act, s. Wi. 

I.LB.lCalo. 168 

See Will— Revocation. 

.. statement in— 

Fee Evidence— Civil Cases— RkcitaA 
IN Documents 

I. L B. 1 Bom. 681 

Fee Evidence Act, 1872, s. .32, ci., (0). 

I. L B. 20 Bom. 608 

suit by person claiming under— 

See Civil Procedure Code, 1882, a. 50 

I. L B. 8 Bom. 78 

1. ATTESTATION. * 

1. Directions as to attestation 

— Succauion Aef, e. 60— Probate. An unprivileged 
will will not bo recognizoil by the Court and ad- 
mitted to probate uiilews cxeeiiiod in aceordanoo 
with the directions cuntained in Part VIII, Act X 
of 1885, such direct ions being im]ierative and not 
merely declaratory. Held, that tho wonls in the 
prcBcnco of tho testator,'* in el. 3 of s. 50 of the 
ShcccHsion Act, may receive tho same construction 
that has boon put upon them in the English Courts, 
but cannot recoivo larger interpretation. Esais 
V, Gabriel. 8 B. W, 88 

2. Presence of witneBsee— Fue- 

ccMiofi Aci (X of 1866)$ e. 60. Whore the testator 
docs not himself sign tho u ill, but some other person 
signs it in his presence and by his direction, then 
besides this other person, there must bo two Wit- 
nesses who must sign the will in tho presence of 
tho testator. In the goods of Roymtmey Doeeee, 
1. L. M. I Cole. 160, and Hurro Sundan Ddbia v. 
Chunder Kanl ShaUadhaTite$ L L. B. 0 Calc. 
17$ cited. In the matter of (he fietition of Hbmlota 
Dabbb . . L L B. 8 Gala 888 
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1. ATTE8TATIOK--Mfitf. 

1.0. Obish Guujivjbk Bavibjii V. Himlota 
Dibi 11 O. L. S. 869 

8. — AtteBtlng witness— AfiiocoMton 

Act, 9 . madt for testator hy pairty 

afterwards aitesting. The penion making the signa- 
turo of a will for the testator is not competent ae an 
attesting witness of its execution under the proH 
sions of the Succession Act In ^ goods of Bailey 
t Owt 914f and Smtih v. Harris^ 1 Bob. 262, ^ 
tingnished. In (he goods of Nanabeai Sorabji 
Mistbl Ayabai V. Pbbtanji Nanabeai 

UBoblST 

4. Hods of atteststioni— Exses- 

Item of wm-^WiUs Act, XXV of 1868, s. 7. 8. 7 
of the Wflls Aot» XXV of 1838, enacts '*that no 
will shall be Yslid unless it shall be in writing and 
executed in manner hereinafter mentioned : ( that 
is to say) it shall be signed at the foot or end there- 
of by the testator or by some other person in his 
presence and by his direction, and such signatuxe 
shall be made or acknowledge by the testator in 
the presence of two or more witnesses present at 
the same time ; and such witnesses shall subscribe 
the will in the presence of the testator, but no 
form of attestation shall be necessary.* ’ A tes- 
tator signed his will in the presence of a witness 
who subscribed it in his presenoo, and some time 
afterwards, upon the arriyal of another witness, 
the testator, in the Joint presenoo of the former 
witness, and the other subscribing witness, acknow- 
ledged his subscription at the foot of the will. The 
second witness then subscribed the will, and the 
first witness in his and the testator’s presence 
acknowledged his subscription, but did not le- 
Bubscribe. ifeU, by the Judicial Committee 
(affirming the decision of the Supreme Court at 
Calcuttk), that the requiromonts of the Act had 
not beem sufficiently comidied with ; it being 
noooBsaiy that both witnesses diould be Jointly pre- 
sent at the same act of the testator and Joi 
eubsoribe it in his presence. Casbmbnt v. Fulton 

8 Hoa 1. A, 896 

6. Acknowledginent of algno* 

tnro by teetator. It is a sufficient acknowledg- 
ment by a testator of his signature to his will if he 
makes the attesting witnesses understand that 
the paper which they attest is his will, though they 
do not see him B(gn it, or observe any signature to 
the paper which thqy attest, provided ti^t the 
Gourt is satisfied that the testator’s signature was 
on Gie will when the witnesses attested it Ma- 
NiCKBAX a Hobeasjx Boeanjx 

I.L.B.1B0XIL647 

9. BniBoienfly of attestatloxL— 

Sneussion Act (X of 186SU •• SO^Probalo^Hindu 
Wilts Act {XXI of 1870), s. 2. By the Suocenion 
Aot, a. 60, no particular form of attestation is 
neeessaiy : thcroloreb where, to a document pur- 
porting to be her last will and testameiit, the name 
of the testatrix was written by A, and the testatrix 
tlieninthepreienoeaffixedhermark,and A iAbsr i 


W TT i T i" e onid. 

1. ATTESTATION— could, 
presence wrote beneath it by the pen of A,** 
^ the testatrix was then identified to the Begis- 
* ’ ^ present, by B, who had seen her 

affix her mark to the document, and who in her 
prm^ put his signature as having identified her.. 
— a sufficient attestation ; and probate was 
granted. In Me ,ood» of RoTMomr Dossn. 

CtadaUa 

7 . 


VT": Sneeeuion Act (X 

I# ^ witnat. StmMet 

U the .ttntug witnenea .ffi« fheir initU. et 
til. tmo of witnoHing the ezMution of a wiU, it to » 
^cient compliaiico with the torm. of a flO of the 
Buooewion Act. AMHani p. TannutAi 

I.I..B.15Kad.S61 
I ^ ' I WiU aof aUutei 

«■ Hindu WtlU Act {{XXI of U70), ». g! eU. (a) 
and {b). Tho Hindn Wills Aot (XXI of 1870) 

?§liw V®® JJf* Soooossloo Aot (X of 

1806) to those wiDs only that an montioned in a 
2, Ola (a) and (6), of the former Act. A will which 
w not rach a will as then mentioned was itoU 
to be widi though not attested by two witnesses. 
In ft BaPUJI V. JiaAlTHATIT. 

XX. B. 90 Bon. 674 

• « » .1 :n PvrdmmlMin lad, 

-^neeesWim Act (X of 
iooo), Sm 50m After execution of her will by a 
testatnx, a p^anadiin lady, and its attestation in 
her pesonoo by a witness who had seen her exeeute 
/<» wgtotratlon, tho testatrix 
sitting behind one fold of a door whieh was closed, 
the other fold being open, and the Registrar and 
another person who identified the testatrix 
in the Torandoh outside the room behind the door 
of which the testatrix aat,ali that the Registrar 
aotnally saw of her being her hand. The testatrix 
admitted her exeention of the will, and her 
sion was endorsed on the will and witnessed by 
the Regtotrar, and tho poison who identified her, 
at the same time. Hdd, that the witness was ** in 
the presence of” the testatrix within the ■ntati.-.g 
ofa0Oof6ie8uoceasionAot(Xof 1806). Hon^ 
DnaxAnaix Achabji CRownmiT «. Chausba- 
XAHTA Lakibi 1. Ii. & 16 Onlo. 19 


10 . 


diMcetsfon Aot 


^ — — ■ kj liDcciwfunw 

(X o/ 1865), s. 50 — Proof of due attestation of wiU 
proof of due attestation whether necessary n 
B, the widow of J, the testator, apidied for probate 
of hu will. The writer of tho will deposed that he 
had sined the will before the testator and 
that the testator signed immediately after i»'w, 
and that none of the witnesses signed in his pie- 
sence. D, one of the witnesses, said that he signed 
the will after the testator had personally aoknowied* 
ged his signature to it^ and whra he skmedo- 
other witnesses* names were on the will. Of Oio 
other witnesses, three were proved to have beea 
dead, and the remaining witness was not examtawdp. 
but his signature as well as the signatures of tho 
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1. ATTESTATION-^onftl. 
wltneweB who wen dead were proved. There was 
no direct evidence that the testator had acknow- 
ledged hia signature to these witnesses, or that the 
Will was otherwise properly attested by a second 
witness.^ HfeU, that strict affirmative proof of due 
attestotion is not absolutely necessary in oases 
of this class : and if the circumstances are such as 
to warrant the Court in reasonably concluding 
from those circumstances that the will has been 
duly attestedf probate may be granted. That 
upon the whole evidence it could reasonably bo 
concluded that the will had been duly attested 
in accordance with law. Highl v. i^fand<!r«on• L 
9 P. Dm 149, referred to. Siao Sudari Disr e. 
Hbmaitgini Debi 4 0. W. N. 204 

11. Chrani of pro* 

haie-Signaiure-^l FiW., c. 26 {Willa Act), a. 9— 
8uec^9ion Act {X of 1665). a. 50. To the will of A, 
a Britidi-bom subject and a member of the Bengal 
Civil Service, who died in Jiulia possessed of per- 
sonal property only, a native servant of the testa- 
tor, purporting to attest the will, appended Words 
in the Persian character signifying *'this is A's 
signature.*' ffeld, on an application for probate, 
that this was not a sufficient subscription of the 
will. Semhk : A signature by mark would be a 
sufficient signature to a will by a witness under 
the Succession Act. in the goodn of Wyneb. 

18 B, L. B, 882 

12. AtkMting i«f- 

n«a, when ho oho/uld aign — Suctuaion Act {X of 
1865), a. 50. The signatures of two or more attest- 
ing witnesses to a will required by s. 60 of the 
Succession Act (X of 1806) must be attached to the 
will after, and not before, the testator’s signing 
or affixing his mark to it. Quwre: Whether a will 
can be properly attested by a marksman. Bisso- 
NATH DiBDA V. DoYARAM JaNA 

L L. B. 6 Galo. 788 : 6 O. L. B. 666 

18. Suceeaaion Ael 

(X of 1865), a. 50^Hifidu WiUa Act {XXI of 1870), 
a. 2. S. 60 of the Succession Act (X of 1806) clearly 
intends that the two attesting witnesses to a will 
diall sign their names after the testator or testatrix 
shall have executed the will. BiaaonmlK Dinda v. 
Doffaram Jana, I. L. JL 5 Cak. 788, and Fernandez 
V. Alvea, L L. B. 3 Bom. 382, followed. If a 
testatrix admits a signature on a will to be hers 
before a Registrar of Assurances, and is identified 
before him one of the witnesses to the signature, 
and both the Registrar and the identifier sign the 
names as witnesses to the admission made ffeU, 
that such an attestation would bo sufficient to 
satisfy s. 60 of Act 10 X of 1806. In (ho goods of 
Boymoi^ Doaau, I. L.B. 1 Cak. 150, followed. 
In As matier of As petition of Hubro Suvdari I 
Dabia. Hubro Subdari Dabia v. (Rubber | 
KaBT BHnTTACSABJBE 

LL,B.8Calo.l7:eO.L.B, 808 

14b — Bnbeeaaum Aft . 

(X of 1865), s. 50--Witnua^aignaiur^Mark. | 


WILL^cosltf. 

1. ATTESTATION--S(mftf. 

*^6 direction contained ins. 60, cl. 3, of the Succes- 
sion Act (X of 1806) as to the signature of witnesses 
attesting an unprivileged will is not satisfi^ by 
the witnesses affixing their marks. It is nocossary 
for the^ validity ci a will that the actual signature, 
as distiiiguishcii from a mere mark, of at least two 
witne«BOR should appear on the fa«?e of the will, 
Fbrnandrx V. Alvbs 1. L. B. 8 Bom, 882 

18. iViU attested by 

markamen — W itneaa — Signature — Murk — Suceeaaion 
Act (X of 1865), a. 50. 'Fhe direction contained 
lA 8. 60, cl. 3, of th<» Succession Act, as to oaoh 
of the witnesses signing the will, i.s not satisfied 
by the witnesses affixing their marks, and it is 
necessary for the validity of a will that the signa- 
tures, distinguished from a mere mark, of at 
least two wiincBscs should appear on the will. 
Fernandez v. Aliyfa, L L. R. 3 Bom., 382, bdlowisl. 
In the goods of Wynne, 15 B. L. R. 392, dissented 
from. If a testator, on presenting his will for 
registration, atlmits a Eignaiuro on the will to bo 
his beforo a Registrar, and is identified More him 
by a witness, and both the llegistrar and the iden- 
tifier sign their namiw on the will as wiincssiw to 
the i^missionof the fostator, such attcHtalion is 
sufficient to satisfy the requirement of cl. 3 of s. 60, 
Act X of 1866. /a the mnUet of Iliirro Sundari 
Dabia, I. L. R. 6 Cate. 17, followed. Nitye GopAL 
Sircar v. Naoendra Nath Mittrr 

I. L. B. 11 Calo. 428 

10, Acknowledgment 

of signature by testator- ^^AUcjtMioa— Witness-- 

Suceeaaion Act {X of 1865), a. 50. The signatura 
of a testator at the commencement of his will when 
the witnosses attesteil it, and his admission to tho 
attesting witnesses that tho iiajicr whic^h thoypttoBt 
is his last will, constitute sufficient acknowledg- 
ment of his signature to his will, even though tho 
wltncHscB do not Rc;e him sign it, or observe any 
signature to tho papiT which they attest. Tho 
registration of his will by a testator ami his signa- 
ture to tho certificate of admission of execution, 
testified by the signatiinw of tho Sub- Registrar 
and of a witness, is sufficient attestation to satisfy 
the requirements of s. 60 of Act X of 1806. Mankk- 
bat V. Uormaaji Bomanji, I, L. R. 1 Bom. 647, 
Hum Sundari Dabia v. Chunder Kant Bhatta- 
eharjee, I. L. R. 6 Cak. 17: and Kitye Copal 
Sircar v. Nagendra Nath Nitter Mozntndar, I, L. B. 
11 Cak. 429, referred to and followed. Amarbn- 
DBA Nath Ciiatterjke v. Kashi Nath Ciiattbrji 
L L.B.87Calo. 168 

". ; Unatteated altera^ 

tiona tn a Hindu Will- Letters of adminiatra- 
tionr-Succeaaion Act {X of 1865), a. 68. In a will 
properly attested, some subsequent alterationa 
were mode by tho testator in the prohonce of tho 
Registrar, but these alterations wore unattested. 
Had, that, under s. 68 of tho Indian Suocession 
Act, made applicable to the Hindus by the Hindu 
Wills Act, the alterations should have been attested 
as the will itself, by two persons signing in tho 
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1. ATTESTATION-HxmcU. 

prasence of the teetetor, and so letters of adminis- 
tration diould issue, not wiHi the oopy of the will, 
hut with the copy of the will without the altera- 
tions. Raorubab Dyal V. Ram Rakran Lall 

1 O. W. K. 428 

18. Bepndlation of signatitre 

by attastlng wltnoss. The mere fact of an 
attesting witness to a will repudiating his signature 
does not invalidate a will, it u can bo proved by the 
evidence of other witnesses of a reliable character 
that he has given false evidence. Tf he does re- 
pudiate it uncontradicted, the mere fact of there 
being two witnesses purporting to have witnessed 
the testator's signature is not a compliance with 
s. SO of the SuoooMsion Act. Nubo Kishorb Doss 
S i Joy Dooboa Dossbe 89 W. & 188 

19. Forged attestations, eflisot 

of— F^ecf on fitfs giwn endsr psntemc poHum of 
wXL Ct under a power given to her by the will of 
L, her husband, a Hindu, sold certain land to R. 
After the sale, certain forged attestations were 
added to the will. In a suit brought by the heir 
of £ to recover the property sold by C to R, R 
relied on the will which was produced by other 
defendants in t}ie suit ReU, that JVs title could 
not be affected by the forgery. Paramma v. Rama- 
CRARDBA . LL. B. 7 Mad. 809 


2. CX)KSTRUCT10N. 

2, Oonstmotlon of will— Potcers 

to eoiMfftts will without administration suit — 
Chancery practice, A testator by his will devised 
certain house property, first for the celebration 
of pujahs and the worship of an idol, and then that 
his children with their families should be allowed to 
live them One of the sons used the premises for 
the purpose of his business as akauiraj, which 
was objected to by the other sons as being contrary 
to the terms of the will. One of the defendants 
also eontended that, before the Court oould eon- 
strue the terms of the will to ascertain the meaning 
of the testator, it was necessary to bring a proper 
administration suit. Held, that, eonsidering the 
character of the consequential relief sought, the 
Oourt could eonstrue the will without an adminis- 
tration suit. That questions between trustees and 
beneficiaries and between trustees and strangers 
requiring the oonstruction of provisions in a trust- 
dera have been determined without the Court 
teing asked to undertake the entire administration 
of the trust In re WeaU, L, R. 42 Ch. D. 674, 
approved. BHUCMiOBnTTY Pbosonvo Sen e. 
GooBoo PnosoRNO Sir L L. M 95 ObIo. 119 

9. BuIob of oonBtrnotion— /a- 

fsnfioii of tealator-^Meanhig of “ purelose.” The 
rule of oonstruction aj^icable to a will is that 
words in general are to be taken in their ordinary 
and grammatical sense unless a dear intention 
to use them in another ean bo colleoted. If the 
language of a will is peifeotly nnambignons and 
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precise, it cannot be strained for the purpose of 
nving effect to what possiblv mig^t have been 
ue intention of the testator, but is not expressed 
or implied in the terms of the testament. 0 by 
a clause in his will, gave his wife a life-interest in 
the house in his possession, and in those which he 
mig^t afterwards “ purchase. ” In lifetime his 
younger brother died, and 0 thereby acquired a 
house by inheritance. ReU, there being nothing 
to diow that O had used the word ** purchase 
in any other than its ordinary sense, that the lang- 
uage of the will could not ho strained in order to 
give effect to what possibly might have been the 
testator's desire had he foreseen the death of his 
younger brother in his own lifetime, but was not 
expressed or implied in the terms of ^e testament, 
and that the house did not pass under the will 
to the testator's widow. Gboboe v. George 

0 M. W. 919 

8. Appointment of esceoutora 

by Implioation— Plaintiffs sued in 1894 to recover 
property belonging to tiie estate of a testator, 
claiming to bo his executors under a will. The 
property was alleged to have been entrusted by 
the testator in 1893 to the defendant. The will 
contained no express appointment of executors, 
but it provided that the plaintiffs Aould take care 
of the estate during the minority of a soh who was 
to be adopted to the testator, and imposed upon 
them the duty of providing for the maintenance 
of pei'sons therein named. Rsfil^'that the plaintiffs 
Were not apiminted executors by implication. 
Seshamma V. Chbnrapfa 

LL B, 90 Mad. 487 

A — — BflEbot of words ezolnding 

from Inherltanoo^Rstf-ot-kiia. A, a Parsi in- 
habitant of Surat, died there on the 13th Febru- 
ary 1879, leaving him surviving the following 
relations, viz., A daughter J (the respondent) by 
his first wife, who had pr^eceas^ him ; his 
second wife Dhanbai, who lived apart from him ; 
his third wife, who had been divorced by him, 
and whose son A ho did not recognise as his own ; 
and his three sisters, D, S and 0, the first-named 
of whom had been married to K and whose son R 
was the appellant. By his wiU A exprestiy directed 
that neither his daughter J nor his widow Dhanbai 
should take any share of his property, the whole of 
which he bequeathed to his brother R, who, how- 
ever, predeceased him. Held, that the use of mere 
negative words, unaccompanied by any effective 
disposition of his property, oould not exclude his 
daughter J or his widow Dhanbai from saoceediiig 
to their diares of the estate. Ebabra KAiRRum 
V. Jbbbai L Li Bi 4 Bom. 587 

5b OommlMion of nuuuffov of 

OBtBto how oBlonlated-^ftiendoii of UMat. 
Other questions disposed of la the Court of first 
Instance having remained undecided t^theHk^ 
Oourti which dealt with the question of juristoita 
sloncb were considered with lefarenoe to idiethir 
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'there had or had not been diown good reaaon 
-for reveiaing or varying the order of the original 
Court, i^ongtheae, the queetion whether the 
manager's oommiaalon was to bo oaloulated on the 
gross rental of the estate, or on the income divisible 
among the shares, was hM to be settled by tho 
indication of the latter mode of calculation in the 
Will. Ordi V. Skinhbb 

I. L. B. 8 All. 01: 7 O.L. B. 906 
L.B. 7 LA. 197 


6, Armenian will— UesMe^*46«o- 

fttfe tsMt — EitaU for liff. An Armenian, by 
his will in the Bengali lan^age, made a gift to his 
son in the following terms : *'I bequeath to A as 
:salamati my talukhs (which he named) ami R6,(!I00 
in cash. He shall enjoy the profits of the aforesaid 
talukhs. On his demise his sons shall get. The 
mul^tears shall make over to the satisfaction of 
d.** Hdd, that the will was to be construed accorrl- 
ing to equity and good conscience, and not acconl- 
ing to English law. Tho rule applicable was that, 
muess a contrary intention appeared, the estate 
given was an absolute one. A took an absolute 
estate under tho devise. Broughton t«. Pogosb 
19 B. L.B. 74: lOW.B. 181 


7. Buperatitioua luesp Bngliah 

law againat — Applieation of English hw to InAiOn 
Sembh : The English rule of law which prohibits 
the bequest of money for superstitious uses has no 
application in India. Judah v. Judah 

6 B. L. B. 488 

8. Bequest for performance of 

jumbob — Validity of htqaut, A bequest in a will 
of a sum of money for tho performance of masses 
in Calcutta is valid. Andrews w. Joakim ^ ^ 

9B. L.B.O. G.148 

9. — Validity of bequest 

— Oift to superstitious uses. A bequest by a 
Roman Catholic of Portuguese descent-, born and 
•domiciled in Calcutta, for the performance of 
masses, is not a gift to superstitious use. Das 
IIbrces V. Cones ... 9 Hyde 65 
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Bequest for 


held void as infringing the rule against 
nemetuitics. Coloan v . Administrator-General 
otMadras . . LL.B.16Mad. 494 

U. Legaoy to attesting witness 

— Succession Act, s. 64. A legacy to the attesting 
witness of a will is void under s. 64 of tho Succession 
Act, whether or not tho attestation of the witness is 
indispensable to the validity of the will. Adminxs- 


I. 


Legaoy 


to minor— dbsofiife 
^8— DMereiioa of ezecutor. Where there is an 
abiolate bequest and power to executor to delay 
t na.Mng over the legaoy at discretion :— HekI, tha^ 
«n attaining majority, the legatee riiould at once 
be nut in possession. DeSilva v. DeSilva 
TLTjteir.aie: Bourne 0.0.981 
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18. Legacy whether to be paid 

out df particular ftind or out of general 

assets — Demonstrative legacy. Payment of lega- 
cies, or gifts of sli|iends, having been refused 
by tho representatives of the testatrix, on the 
ground that she had no power to dispose of the fund 
out of which tho will iiiust be eunstrued to direct 
their payment : — Held, on a consideration of the 
whole will, that the words of the gift were wide 
enough to charge them iiiM)n the whole of her move- 
able estate ; also that, if tlie wunls of the will were 
to bo taken in a more rc'Strirt'Hl sense, the gift of 
the stipemds must be rcganled as a demonstrative 
legacy, and in that view they would bo payable 
out of tho general estati*, on failure of the iMirti- 
cnlar fund pointed out. Mirza v . 1'.mi»a Khan am. 
Mibza n. Gunn A Khan am 

I. L. R. 19 Calo. 444 
L.B.19 1. A. 83 

14. Devise of one kani out of 

an estate— A/t/kf of sf lection by the tied see. Tho 
owner of land, measuring one kani and three-quar- 
ters, died, leaving a will by w*hif‘h lie devised one 
kani thereof to the pliiiiititt who now sued to riHtover 
one kani selected by him out of the land in ques- 
tion. //ekf, that plaintiff had the right to make 
his selection and was entitliMl to a decree. 
NaRAYANAHAMI GhAMANI V. PbHIATHAMHI (iltAMANI 

1. L. B. 18 Mad. 460 

16. Domestic servant -I.cgrfcyi 

suit for — Sirang. The testator, a Hindu, maile a 
will ill tho English form and langiinge, in which he 
bequeathed, inter alia, as follows : " To each of my 
domestic servants in Cnlcuita wdio shall have been 
in my scrviio ten years and upwiinls at tho time 
of iny death II 100 for every rupee of inonthly 
salary drawn by them from me n^speetiv^ly." 
The plaintiff had liren in the service of the testator 
for almut forty years as siriiiig on board a st earner 
which tho (estator kept on the riviT, and in which 
he used to visit his xoinindaris and iN>rform other 
journeys by water. The plaintiff was in the habit 
of daily attending at tho teMtator's residence, and 
there obeying any onItTs that might be given him. 
If the steamer was not nisMloil, the plaintiff us^ 
to attend at tho testator's rc?sidence from early in 
tho morning to about one in the afternoon, return- 
ing to take his meals and stop on lioard the sti'amer. 
Hdd, that ho was entitled to take iimler f he legacy 
as a domestie servant of the testator. Diianno 
SiRANQ V. Upendra Moiian Taourk « ^ - - 

8 B. L. B. 944 

10 ^ — Washerman* 

Held, on tho evidence, that the plaintiff hod failed 
to prove ho was a domestic servant of tho testator, 
so as to entitle him to Uke a legacy under this 
clause. BifiM Das v. Upendra .Mohan Tagore 

8 B. L. B. Ap. 4 

17 , Husband and wife— Triwfee 

^SoU UH and benefit* A testator made the follow- 
ing bequest in his will: “1 give devise, and 
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bequeath to my dearly beloved wife all theatoek- 
In-trade, furniture, mourning ooaohes, horeea 
belonging thereto, atonea, marblea, toola, im^de- 
menta, and materiala connected with my trade and 
buaineaa, and all my right and interoat therein ; 
and after payment of my dobta and other oxponao 
I give, deviao, and bequeath the reat and rcaidue 
of mv outatandinga and oolloctiona for her aolo uao 
and benefit, with liberty to continue and carry on 
anch trade and bumncaa.’* The teatator'a widow 
manied a aceond huaband, and they carried on the 
buaineaa of the deceaacd together. 'Hiey after- 
warda aeparatod, and aho brought a auit againat her 
huaband for a declaration of her right under the 
will, and for an account from her huaband of the 

S ofita, etc., of the buaineaa during their marriage. 

M (reveraing the dcciaion of the Court below), 
that, on the true conatruction of the will, the atock- 
in-trade, etc., waa not bequeathed to the wife 
for her aolo and aeparato uao independent of any 
future huabanda ; her huaband did not become a 
tmatee for her in rcapect of auch atoek-in-trado or 
the profita of the buaineaa and ho waa not bound to 
render an account. Ord v. Ord 

4B.L. B. 0.0.68 

18. Dedloatlon to religious 

piirpoa68-|-iifuia againsi perpeiutiies. If there is 
a valkl dedication of premiaca for religious purposes 
thu is not invalid merely because it tTanagreases 
sgaiMt the rule forbidding the creation of perpe- 
tuities. BnuoooBUTTY Prosonno Sen v. Gooroo 
Prosonno Sen . . I. L, R 86 Oslo. 118 

10« - Oharitable bequest— Be-, 

guest for spiritual benefit — Uncertainty — Superstu 
tious uses, NEJ, u Hebrew merchant domiciled 
in Cakutta, and posaossed of both real and per- 
sonal^roperty, died, leaving a will, by which, after 
appointing his mother, KEJ, and his brother JEJ 
executrix and executor thereof, and making various 
bequests and proviaions, he made the following 
bequest of the reaidue of his property: ‘‘And 
wq^t may remain after payment of the above- 
mentioned sums, as well as the debts, riiall remain 
under the control of my brothers, S EJ and JEJ, 
for the purpose of defraying therewith the expenses 
for the year, and making charitable distributions 
as commanded, and giving alms for my spiritual 
benefit according to their judgment.” Held, as- 
sumi^ that the High Court should act in conform- 
ity with the EnglifA Court of Chancery in carrying 
out oharitable bequesta, that, as far as the bequest 
nlated to giving of alma for the testator's spiritual 
benefit, it was void for uncertainty. The "defray- 
ing expenses and making charitable distribution” 
wm limited by the bequest to the year within 
which the testator died. Judah v, Judah 

6B.L.B.488 

80. iSSUM., c. 4— 

Mort^in, Staiutes of^Hospitdt^^we prokibiU 
ing altenaiion. A testator left his penonal property 
to trustees in trust to pay thereout oe^n annuities 
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to his son and daughter, and, after bequeathing 
some pecuniary legacies, devised certain immove- 
able property to the trustees in perpetuity in trust 
for the support of hospitals in the North-West 
mvmc^ with directions that the surplus income 
personalty during the lives of his 
children, and on the death of either of them his or 
M acuity, and on the death of both of them 
the whole income of the personalty, should be 
appli^ in support of the hospitals. The will also 
contained a |»o vision that the property should 
never be sold. In a suit for the construction, and 
for declaration of the trusts, of the will, it appeared 
uat the income of the personalty was not more 
than sufficient, after payment of the legacies, to- 
JJ’F annuities to the testator’s children, and 
that the immoveable property was greatly in need 
of repairs and did not produce enough for the aup- 
port of the hospitals, or to enable the trusts of the 
wll relating thereto to be carried out. EM, that 
the devise for the support of the hospitals was a 
™id devise, and one to which the Court would 
give effect, as being a charitable trust wiAin the 
scope of 43 Eliz., o. 4. The statutes of Mortmaia 
not applying to India, the Court will carry out such 
a trust when the subject is immoveable property,. 

would if it had been personal property. 
^ II if the prohibition against sale wore 

a valid one, the Court could not order a sale merely 
mauro it would bo advantageous to the charity 
that we property should be smd, but held that ^e 
prohibition against sale was void as being repugnant 
to the devise, and, notwithstanding such prohibi- 
tion, the trustees had power to sell, or otoerwise 
uienate, the properto for the purpose of maintain- 
ing the hospitals. Broughton v . Mercer 

14B.L.B. M8 -. 

■ Foul heguests^ 

Uncertatnty—^*Surptus**~^Oeneral residuary be*' 
ouesf. Atwtatorbyhiswill directed as foUows : 

I do hereby direct my trustee to feed the really 
needy and poor at Gopconathjee out of a separate' 
expenro out of my estate, to be contributed to the 
wordiip of Lukeejonardunjee, my ancestral goddess. 
Ido direct my trustee to spend suitable sums for 
the annual sradhs or anniversaries of my father, 
mother, and grandfather, as well as of myself 
after my demise, for the performance of the cere* 
monies and the feeding of the Brahmins the 
poor ; to spend suitable sums for the •.imwiii oon* 
tribution and gifts to the Brahmins, Pundits hold- 
ing tolls for learning In the country at the time of 
the Doorga Pooja ; to epend suitable sums for the 
perusal of Mohabharat and Pooran and for the* 
prayer of God during the month of Kartick. Should" 
there be any surplus after the above expenditure^ 
then 1 do herein direct my trustee to spend the- 
said surplus in the contribution towards the mar- 
riage of the daughters of the poor in my class and- 
of the poor Brahmins, and towards the education* 
of the sons of the poor amongst my class, and of the- 
poor Brahmins, and other respectable castes, as my 
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trustee will think fit to comply.'* Held^ that tho 

g fts were valid teatamontaiy beqacata, and that 
e words "should there be any surplus after tho 
above expenditure" created a general residuary 
bequest. HM, on appeal (affirming tho deidsion 
of the Court below), that a general nsiiduary be- 

S Best was created by the concluding worrls of tho 
ausc, which would absorb any of tho preceding 
bequests, if they should happen to bo invalid. 
Qiuaire: Whether the bequests to pundits holding 
tolls, and for the reading of the Mohabharat and 
Pooran and for prayer to God, were valid. Dwar- 
SANATH Bysack v. Burroda Pxrsaud Bysack 
L L. B. 4 Galo. 448 

8S. Cy pris, doc- 

trine o/. A testatrix bequeathed tho interest of a 
Glovernment promissory note to "The Gidcutta 
Armenian Orphans College Funds for tho llelief 
and Enjoyment of the poor families. Widows, 
Orjdians, and Schools of tho Armenian Nation," 
to ^ received half-yearly by the wartlcns of the 
funds for the time being. Although there was a ; 
charity in Madras, called "Tho Armenian Orphans' i 
College," there was none in Calcutta or elsewhere j 
answering the description of the Calcutta Armenian | 
Orphan^’* College, but there were two, and only j 
two, charitable, institutions in Calcutta which ! 
provided for the relief and enjoyment of tho poor 
families, widows, orphans, and schools of the 
Armenian nation. Of these, one, the (liurch of St. 
Nasareth, distributed money amongst, and gave 
relief to, the poor families, widows, and orphans 
of the Armenian community ; a^ the other, 
tho Armenian niilanthropic Academy, oduoated 
gratuitously tho poor and orphans of the same 
community. Tho note was invested by order of 
the Court, and there had been a largo accumulation 
of interest thereon. The governors of the two 
institutions concurred in asking that each should 
receive a moiety of the accrued and future interest 
of the fund. NcM, that the ey prie doctrine ap- 
plied ; that tho accumulated interest should remain 
invested ; but that tho accruing interest on the 
accumulated fund should bo paid half-yearly, one 
moiety to the wardens of St. NasareUi'B church, 
and the other to the managers of tho Armenian 
Philanthropic Academy. Lorgbottom v. Satoob 

IMad. 488 

8a Failure of object— Cy prie 

perfarmane&^Conetruction of wiU. The doctrine 
61 ey prie as applied to charities rests on the view 
that charity in tho abstract is the substance of the 
gift* and the particular disposition merely the mode, 

BO ^at, in the eye of the Court, tho gift, notwith- 
standing the particular disposition may not be 
capable of execution, subsiitBasa legacy uhich 
never fails and cannot lapse. It cannot be laid 
down as a general principle tiiat the eyprds doctrine 
is displaced where the residuary bequest is to a 
bharity, or that among charities there is anything 
analogous to the benefit of survivorship, since cases 
may mufly be supposed where the charitable object 
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of tho residuary clause is so limited in its scopob or 
' requine so small an amount to satisfy it, that 
it would bo absurd to allow a large fund bequeathed 
to a particular charity to fall into it. On the 
• failure of a specific charitable bequest, jurisdiction 
arim to act on the cy prie doctrine, whether the 
■ residue bo given in charity or not unless upon the 
construction of tho will a direction can bo implied 
' that the bequcBt if it fails, should go to tho reaulue. 

; In applying tho ey prie doctrine, rcganl may bo 
had to the other objects of tho testator's bounty, 
but primary conaidcrnlion is to bo given to tho gift 
which has failoil, and to a search for objeids akin 
to it. Tile character of a charity as being for the 
mliof of misery in a particular locality may guide 
the C^ourt in framing a cy jtrie schomo to Is'iiofit 
that locality. Unless the cy prie schemo framed 
by tho lower (.'oiirt bo plainly wrong, a Court of 
Appeal should not interfero with it. Maycik of 
Lyons v, Advocatr Gbnkral of Bengal. 

LI..R.lCalo. 303: 88 W.B.1 
L. B.8 L A. 38 

SA — - Charitable gift- 6 '// prie doe- 

trine — La pee — Conetrueiion of wiU, A l4*stAtor 
directed his oxocutor to sett apart a sum of 117,000 
to provide a fund for or townnis tho nliication of 
two or moro Imys at 8t. L'aiil’a 8chfK»l, Calcuttai 
such boys to l)o natives of (^alciittA, of poor and 
indigent parents, or fatherless children of Arme- 
j nian or other ('hrlstinn religion. Tho testator died- 
; in 1807. In 1804 tho St. PauPs Schrml, Calcutta, 

! was removed to Darjeeling. In tho St. Paul's 
; School, Calcutta, tho fees for day scholars and doy 
! boarders were 118 and UlO respectively. In tho 
j St. Paul's School, Darjec^ling, thi*re were no day 
; scholars nor any day boarders, and the cost of a 
i regular boarder would be about U4IM) imt onnpm 
•' Held, that tho gift difi not lapse, being a general 
I charitable licquesi, and that under the circum- 
stances it must bo cxeciitod cy prie, Malciiitr 
V. Broughton . I. L. R. 11 Calo. 691 

86 . (Jift-Cy prie^ 

doctrine of—^Lapee of legacy -^Coete. Under the will 
of A, who appoint4Mi tho Administrator-General 
of Bengal his executor, B had a life-interest in 
the residuo of tho testator's estate. B brought a 
suit against tho Administrator-General to have it 
dcclar^ that a pecuniary legacy, given under tho 
will, had lapsed and fallen into tho residuo. Prior 
to tho hearing it was sgrood between B and the 
Administrator-General that tho costs of the suit 
should come out of tho testator's ostato ; this agree* 

I ment was embodied in a consent order obtained 
on tho application of the plaintiff. The suit was 
dismissed, and this decision was affirmod on appeal- 
On the question of costs : — Held, that tho estate 
of the testator not being before tho Ckiurt, the 
agreement as to costs could not be carriod 
out, and that tho plaintiff must jiay tho costs of 
all parties to the suit. Malchus v. Broughton 
I. la R. 18 Calo. 193! 
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86. ■ AfTpoiiUrntmi of 

•tru^t—Failure to carry out tOMAe« of tulaior. 
Whoro a tantator had made a bequcnt for charitable 
purpoeei and had made no ezpriNiB proriuon for 
the management of the charitable trust eo created, 
•except by directing that, in the event of his heirs 
failing to carry out his wishes in respect of the 
trust fund, the Civil Couit should talm tiie fund 
•and the management of the trust summarily into 
its own hamls : — Held, that, in the absence of 
misconduct, the widow, and not the Collector, was 
the proper person to be appointed trustee. Honi 
-Dasi Dabi V. Sbgrstary or Statb ron India 

I. L. B. 6 Colo. 828:4 C. I.. B. 77 

87. BequtH to charity 

—Public charily — Tnut afeeiiny land^-Pcrpetuity 
—Parsi rdigioua ceremonies; haj rosgar, nirang» 
■din, yezaahni, ghambar, and doalor— Civil Pro~ 
^cedure Code {Act XIV of 1882)% s. 627. AParsi 
by his will directed that the income arising from 
:a ono-third share of a bun^ow in BomlMy, to 
which he was entitled, shoidd be devoted in per- 
perpetuity to *' the performance of the ha) rosyar 
ceremonies and the consecration of the nirangdin 
and the recitation of the yezaahni and the annual 
ghambar and doala ceremonies.** Ho further 
directed that the said share should not be sold 
•or mortgaged. Evidence was given, which showed 
that the above-mentioned religious ceremonies 
-were periormed among Parsis rather with a view 
to the private advantage of individuals than for the 
public benefit He1d% that the trusts of the will 
were void, and that the direction that the property 
should not be sold was invalid. Ltmjx Nowboji 
Banaji V. Bafuji Ruttonji Limbuwalla 

I. L. B. 11 Bom. 441 

28. Bequest to a 

psfsefi m(h a direction ihat it should be need in good 
uforke {edrd kdm) — Direction void ae being vague 
and indefinite-^Succ-esaion Act {X of 1866), a. 126. 
A testator left a legacy to hta wife in the following 
terms : "R2,000 to be credited in our diop in the 
name of my wife Boi Bapi. Interest at 6 iier cent, 
to bo paid to her every year. If in her lifetime 
die demands the money to use in a good work 
(sdril kdm)r 4t should be given to her, but if she has 
mot taken it in her lifetime, Jamnadas and Bhagu- 
bhai are to dispose of it' according to their own 

C Msure aftfir death.*’ Held, that this was not a 
quest in favour of good works (sArA k&m), but a 
bluest to the testator’s wife, with a direction to 
rum it in good works (s4i4 k&m), and as that dfreo- 
tion was void for uncertainty, she was entitled to 
the mon^ as if the will had contained np such 
•direction. Bai Bapi e. Jamnadas Hatkisano 

l.L.B.88Boin.774 

.80. OhlldvoBr-DoMt^fle-Biile^ for 

interjaretation-^AcoretioM to proper^ from gents. 
'THiere a testator has an asoMiaBed domkfle^ 
^eoonstmotlbn of his will must depend on the kw 
^ tlmt domicile ; bn^E impartiewiu^ appli* 
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cable, the will is to be interpreted by principles 
of natural justice. In such cases, in applying the 
rules of Hindu, Mahomedan, or Endish law to 
the wills of Hindus, Mahomedans, or East Indian 
Christians respectively, their particular habits 
and modes of life may be looked to as a guide to 
the interpretation. From tiie context of the will 
and surrounding circumstances, ** children ’* may 
be interpreted as illegitimate children. Whore 
by the will the income of estates was left to 
devisees for life, with a gift over of the corpus on 
their death, and a portion of the income, instead 
of being divided among the tenants-for-lifc, was 
applied to the purchase of other estates: — Held, 
that those estates did not pass to the remainder 
men, but formed the absolute property of the 
tenants-for-life, and passed to their devisees. 
Barlow v. Ordb. 

5B.I..R1, 18W.B.F.0.41 
18 Hoo. I. A. 877 

80. Oontlngent glft—Puttro 

poutradi, meaning of ^Absolute estate, A Hindu, 
B L M, died in 1874, leaving a widow, K K D, 
a daughter’s dau^ter, HDD, and a brother, 
RL M, with whom ho was on bad terms. By his 
will, which was made on the Dth of August 1870, 
and at a time when there was no reason to abandon 
all expectation of his leaving male issue of his own, 
B It M, directed that, in the event of his dying 
without leaving a son, grandson, or son’s grandson, 
his widow, KKD, should take the whole of his 
estate according to the shastras, and enjoy the 
profits thereof for her life, and that on her death, 
in the event of a daughter or daughters having 
been bom to him, then riioor they, and on the 
death of her or them, then her or their son or sons 
(the testator’s daughter’s sons) should in like 
manner take and become the owner or owners of 
^e estate according to the diastras, and that in 
the event of there being no dauf^ter or dau^ter’s 
son of the testator living at the time of the death 
of his widow, then his granddaughter (dau^ter’s 
daughter), HDD, riiould take the whole estate 
absolutely from generation to generation {puttro 
poutradi ) ; and that in the event of no son or 
dau(^ter being bom to the testator after the exe- 
cution of his will, and of his granddauj^ter (dauf;h- 
ter’s daughter), HDD, dying childless, or being 
a barren or childless widow, or otherwise disquali* 
fled, then the whole of his property riiould go to the 
Government, to be emidoyed 1^ it for charitable 
and idiOanthropio purposes. The main object of 
the testator B L M,m making these dispositions 
of his property was admittedly to exclude RLM% 
from the inheritance. Held, that H D D, die 
survived the testator’s widow KKD, and was not 
then a barren or chfidless widow or otherwise dis- 
qualified, would take, not a lile-mterest> but ra 
absolute estate, to the exclusion oi RL M. HMt 
also* t^t the words '^ttio poutradi” baa gene- 
rally the effect of defining the estate given as an 
estate of inheritanoe^ and did not by themadvsB 
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necemarily denote that the estate given was to be 
o&e descendible to heirs male only. also, that 
in case ot H D D not surviving K K or of her 
being at the time of the death of K K D for any 
reason disqualified from taking the estate, then 
upon the death ot K K D the gift to the (Govern- 
ment of the reversion to the exclusion ot R L Jf. 
would take effect, and was a good and valid gift. 
Hobi Dasi Dabi r. Skorrtaby or Statr for India 
I.I«.R. 6Galo.888: 4C.L. B. 77 

81. - Giji to children 

on fAtcr attaining 21, Where words of contin- 
gency form part of tho description of the class of 
persons to take, as in the case of a gift to those 
“who shall attain the age of 21,** tho words must 
receive their natural construction, and no estate 
vests in any one till ho attains the prc.4cribfHl ago. 
In such a case thcro must be something in tho 
context pointing to a different construction, or 
something in tho will inconsistent ivith tho literal 
construction, to justify a Court in adopting any 
but the literal construction. In the case of words 
of contingency octeurring in the description of tho 
class of persons to take a mere gift over is not 
sufficient to chaimo their moaning. Balt.in v. 
Ballin I. li. & 7 Calc. 218 : o 0. Ii. B. 88 

32, Period of die- 

tribution — Survioofehi'p, A, a Hindu, made tho 
following provisions by his will : “ 1 have two 
sons living, H and (7, they, and an infant son of my 
eldest son, tho late D, and my wifo E (four persons) 
shall succeed to tho whole of my estate : those 
four persons will roceive equal shaix's. If any of 
these four persons happen to die, which God avert, 
the survivor of them will receive this estate in 
equal ^ares ; but if thcro be a son or a grandson 
surviving as the hoir and representative of the party 
dying, such survivor shall succeed to his share : 
if there be a daughter or granddaughter in the 
female line surviving, such survivor shall receivo 
a share of the property ; the expense of tho mar- 
riage of such femalo child only shall be defrayed 
out of the estate,’* and also provided that. “ so 
long as my infant grandson shall not have attained 
his majority, the whole of my estate shall remain 
undivided.” All the persons named survived 
the testator. Held^ that they took absoluto inter- 
ests in the diares named, and that tho estate 
became divisible on the infant son of D attaining 
majority. EXiLOKASSsn Dossbb v, Ditrponabai 
Bysacs . L Ii. B. 5 Cnlo. tS0 

88. - Vesting of es- 

tate in eaecuion-^Direetitms to easecutors, efiect 
of. A testatrix, after appointing certain persons 
to be executors of her will in respect of the whole 
of W property, directed that they should ” take 
possession of the whole of her property, and keep 
the same under their protection ’ that they should 
pay out of her estate the charges of interment^ 
etc., that they should repair four houses annually 
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out of tho incomo thereof, having let them out to* 
hire, and after paying taxes and ground-rent divide* 
the proceotlH every three months between the testa- 
trix’s tw'o sons, tliat the exi^niturs should not give 
tho nmts to tho eriHlitor, birnuse tho In^qucst of 
the income to the sons was **not an ontiro gift to- 
them, but a mere pro visum for their support.” 
Tho will prcMtmlcHl as follow's: “Should my son 
M hapiicn to die bt*fore the dc’cense «if his wife, 
then I give the sharo of M to his widow // J/, etc., 
and after the death of // .If, should my son A! not 
have left any legit iinato male eliihl.'then 1 give 
the abovo share to my son, J, et(\ After tho death 
of At (and his wifo), should he have left legitimate 
male ehildrcn, siu'h mole (-hildren shtill in the 
samo manner receive the ineome onee in every 
thrt*o months till they attain tho ago of 21 yiwrs, 
and then tho amount of their share shall Is* dividecl 
into equal portions, and oat^h of them having bei-omo 
tho owner of his fmrtion shall receivo thit same 
from my exocutors, but if Ii M die More At, ami 
A! die w'ithout having hail legitimate male ehildnm 
then I give and lK*queath I lie shurf's of my son 
3/ to my son J as a provision for his HU])port, etc. 
If my sons M and J die without having malo issue, 
and if their wdves, that is to say, If Af and C J, 
die without having male isMie begotten by my 
sons, then I give my garrlen, etc.. Actually and 
entirely to the sons and daughter of my daughter 
(J, begotten by her first husband, O A, that is, to 
AMR and N or in ease ot their death to their suns 
and daughteiw, lawfully begotten, or to siieli of 
Ihom as shall survive at the time. My said ganlon 
shall bo divided into equal shanw, ami caeh of 
them having received his share in equal profMirtion 
as a legacy from me, shall enjoy the same.** Af 
ami // M, his wife, died without having left any 
children ; J died in the lifelimn of 3/ A, amV oiio 
of tho sons of O, died without leaving children in 
the lifetime of // Af. litild, first, that tho diroo* 
tion to tho executors to lease tho proju^rty indefi- 
nitely ami out of the incomo to make repairs, pay 
taxes and ground -rent, and apply the rent to the- 
maintenanco of tho sons, w'as sufficiont to vost 
tho legal estato in tho trustees. Seemdlff, that 
such estate was anustato in fee. Thirdlif^ that 
the children of 0 took equitable estates in remainder 
in fee, defcasiblo in case of their death in tho lifo- 
time of tho first taker for life, in whioh event thcro 
was substituted a devise to their ehildnm in fee. 
Fourthly, that the children of 0 took as tenants-in- 
common, and not as joint-tenants, and thcrqfore^ 
that, aa thoro was nothinff from which crosi n- 
mainders betwreen tho chiliirvn of 0 could bo 
implied, tho share of A roverted to the heir-at-laW 
ot tho testatrix. Fifthly, ihnt wherever any 
estato in fee is devised to a trustee in trust without 
any limitation ot the estato ot the cestui que trust, 
the latter takes tho bonefieial estate in foe. 8rib- 
OORB V, ADMINUTBATOa-GaNBRAL 

1 Ind, Jut. O. B. 80 
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84. 


Oi/t to chUr 


. dren. A testator, after piovidiiig for payment of 
debt* etc., directed that the whole of his property 
should be disTOsod of and the proceeds placed in 
the Oriental Bank with power to the ezeeutors 
to invest the same in mortgages, and to leave 
. existing mortgages untouched. The will then 
oontained this direetion: “That a montUy sti- 
pend ^ BIO be paid to my daughter E 8 mhet 
. own benefit, and B20, for the benefit of her two 
children (during their minority), and in the event 
. of the demise of any of the said children oecuiring, 
the sum of RIO to cease ratoably as being the allow- 
..ance for each child s that on each of the diildren 
attaining their age of majority, I request that my 
. ezeeutors pay to each of them severally and proper- 
tionably the full amount of interest aocruing mm 
my estate (the existing provision for mv two 
. daughters to continue during their natural life), 
and after their demise the said interest in like 
manner to revert to their heir or heirs in succes- 
sion.** Held, fret, that a direction to pay a 
monthly stipend to E 8 and M D respectively 
• was fdm|fiy a bhaige upon the te8tator*s estate to 
pay the said stipends to E 8 and M D for their 
respective lives. 8eo(niMjf, that E 8 and Jf D 
were severally entitled during the lifetimo and 
minority of &eir children to a monthly stipend 
. of BIO in respect of each child, such payment to 
cease upon the death of each child or on its attain- 
ing majority, till whidi latter event the said children 
.took no interest under the will. Thirdlff, each 
child upon attaining its majority took a diare of 
the residue, proportioned to the number of children 
then living, and a contingent proportionate interest 
in the diam of each of the other children which 
would become vested on tho death of each one dying 
■ nnder twenty. FouiiA^, tho limitation of the 
gifV Vduring their natural life and after their de- 
isnise, the wd interest in like manner to revert to 
their heir or heirs in succession,’’ did not prevent 
^ the ehOdren from taking their several diaies 
absolutdy under the will. FemSIs ; The rule in 
F»U*s Goss, 6 Bep. 17, is not applicable to per- 
: sonslity. Aonxw o. Mathiws 

1 Ind. Jur. O. B. 74: 1 Had. 17 


88 . 


Gift over ^No 


menftbii of time for ihi oeeurreneo of specific aa- 
. esrto^ eveol-^-EuecesoioH Act (X of 1866), i. IIU 
W aad(s), opplieofioa of, A testator I7 his 
* ldll bequeath^ to oneE a legacy with the proviso 
that if **after the expiration of nine years bom 
my death . . • should m .wiGiout 

• jon or grandson^ then M shall get his (£*0) proper- 
ties.** The uncertain omdh namely, the death ol 
B without aoaof grandioiib dU not happen before 
the expiry of nine yqan .mm the testator’s death, 

' that u, before the period of distribution. . Edd, 
that where a will fines the nearer limit of time be- 
ydlld which tho specified unoertaln event is to 
liajmn, but does not fix either any definite mint 
•of tune at whibh or any further limit of time within 
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which that event is to happen, it does not amount 
to the mentioning of a time for the ooeurrenee of 
that spMified uncertain event. That 0. Ill of the 
Succession Act lays down a hard-and-fast rule 
regulating tho validity of oercain classes of contin- 
gent^ bequests, which must be applied wherever 
applicable without speculating on the intention 
of the testator. Norendra NM 8ircar v. KamaU 
haahini Daai, L L. B. 23 Calc. 663, followed, 
that this case came uiuier s. Ill of tho Succession 
Act, and the gift over, that is, tho legacy to if, 
could not take effect^ as the specified uncertain 
event contomplated did not happen before the 
period of distribution, and that X took an absolute 
indefeasible estate in the legacy. Edioarde v. 
Edwards, 16 Beav. 367 ; Tagore v. Tagore, 13 
W. B. 369 : and 8oorju Money Dassu v. Deno- 
hwsdoo MvUkh, 9 Moo, L A. 123, referred to. 
That the language of the ills, (d) and (e) does not 
control tho hard-and-fast rule laid down by s. 111. 
Monohub Mookxbjbn v. Kasuwab Muxbbjbi. 
Mohxndbo Nath Mukxbjxb o. Kasiswab Muxbb- 
m . , . . 8aw.N.478 

88. Gift over on 

failure of prior devise. A testator made the follow- 
ing dispMition by his will : “1 appoint my brotluw 
N sole executor of my estate and effects after ray 
decease, who shail pay all my debts and collect 
all outstandings, tfy wife is supposed to be in the 
family way ; should she bring forth a male ; in 
thrt case he will be the solo heir of my property 
and effects on his attaining proper aue. If, on 
tho other hand, she is driivered of a femue riiild, all 
tho expenses of her marriage or maintenance till 
that period idiould be defrayed from my estate. 
1 also widi that she should receive a legacy of a 
Government 4 per cent promissory note for B8,000 
on her attaining proper age. In case my eon dies 
h^oreaUaining proper age, aU my estate and property 
skaedd be taken possession of by my brother. My 
wife is to receive a Government 4 per cent promts 
Bory note for B1,000 as alegaoy, and is to m main- 
tained from my estate if die continues to live in oni 
family dwelling-house under my brother’s proteo- 
tioB.“ The child with whid^ the widow was 
enetMe turned out to bo a daughter. HM, that 
the clause in italics was one purporting to rtva 
the property, and not only tho management 3l it 
to N, the power of management having alie^ 
been given him. in appointing him^exeentor ; that 
the provisions for maintenance 0! widow, and 
for iko marriage expenses of the darter, tended 
to diow (putting aside the fogacies) that the widow 
and daughter were not to taka the larger estate 
which they would haye nedessi vely taken as heires- 
sesr and that the wib of Ae testator having boms 
to him ason, and Bli 'nj^rent intention of the 
testatof havi^^beett fo 0VO the estate to N, if As 
son W not toK eg'it m fotate to the son foiled 
by lesson of hisnot a^ttidiring proper age, Ae gift 
iPyertoJfrOB AeprihelMliuddown m Joimst- 
^ostooeik, 2 Eg. 246, took effect on 

. • -v. 
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fulnie of the {jift to the eon, even though such 
failure was not in tho preciao manner ezprcMod in 
ihe terms of the gift. Oxhoymonby Dasbb 
Nilmombt Mitllicx 1. li. Bk 16 Calo. 988 

87. VeHing-^Period 

of dtefftbufton— Ot/< of dividends. S, a Portu- 
•gueae inhabitant of Bombay, by hia will 
dated 10th March 1806, devised all hia estate, 
real and personal, to^ hia ezocutora in trust to 
realize the same, and invcat tho proceeds thereof 
in the public funds, and directed as follows : **(!) 
The dividends arising therofrom shall be apfdiod, 
at the discretion of my ezccuton, towards tho 
maintenanco and education of my children until 
each of my sons attains the ago of twenty-one 

C rs, when his or thoir share shall be paid unto 
or them ; (ii) I desire further that whatever 
may be remaining, of the moneys collected by my 
executors, after all my sons shall have attained the 
ago of twenty-one years, and after my daughters 
diall have married, shall bo distributed, after 
■deducting R2,000 as dowry given to two daughters, 
in equal Mrts between my sons and daughters 
diat mav DO surviving at the time ; (iii) in case any 
of my children shall happen to die under twenty- 
one years, then I give and bequeath the share or 
i&aros of him, her, or them, so dying, unto tho 
aurvivors or survivor of them.” Held, that the 
gift to the sons, contained in tho first clause, was a 
gift of his share of the dividends to each non on his 
attaining twenty-one years of ago, and that by 
such gift his share of the corpus became vested in 
each sonVhen ho attained thata^. Hdd^ further, 
that ihe provisions of tho third clause, which 
zdated to ihe distribution, did not divest the 
diares so vested. Clear words must be used to 
divest an estate once vested. Held, also, that only 
inch of the daughters as were surviving' at the 
period of distribution specified in the second 
dlause of tho will were entitled to a share in the 
estate. DbSouza v. Vaz 1. L. & 19 Bom. 187 

88. Vssfta^Pcwf- 

pomement of enjoyment — Aceumviation until 

the age of ikifiy, Tho testator by his wUl constitut- 
ed his two disciples, 8 and J (aged eighteen and 
eletm years respectively), his heirs, ” subject to 
the conditions written below,” and he directed 
.that out of the net income of his estate his trustees 
diould expend B600 every year, for the main- 
tenance of each diteiplcb or pay that amount to 
•eacli disdide eyefy year, and that when J should 
attain the age of thirty years, tho trustees should 
give to J the net residue of his property re- 
maining at that time, or, in tho case of J*9 decease, 
■should give the same to 8. Udd^ that tho property 
vested m / on the testator'^ death, but only for a 
life-estate. Held, also (revendng the decision of 
Jabdivb, j.), that the direetleii for postponement 
■of enjoyment, afterthe^mlngof age of the devisee 
must be disregarded, ’ and Shat ]^bjeot to the 
payment of B600 a year .to 8) the hiMme of the 
property (including all faeome aooroed sinee his 
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™ajority) must bo paid to •/, tho respondent re- 
gaining tho corpus until J Aould attain tho ago 
of thirty years. Qoaling v. Gosling, JoAas. 2$5, 
followed. Gosavi Shivoar Day agar v. Rivbtt- 
CAR^Ac . 1. L. B, 18 Bom. 468 

88* Perpetuities, Huh 

against^Supefstitious uses-^Trust for masses-^ 
Kxeeutor— Assent of— Vesting of bequest. An 
Armenian died in Madras in 18.16, leaving a will 
whereby she appointed executors anti bequeathed 
a certain sum ”that tho income thenof bo given 
for perpetual mafwes for tho benefit of my soul 
and for tho souls in purgatory,” and she also 
bequeathed, inter alia, 1142,000 to her grand- 
daughter, for life, ami providixi (hat in (ho event 
of her marrying and having children slio could 
bequeath to them the said H42,000, but in the 
event of her dying without issue, R 14,000 out of 
the said R42,000 should bo subtracted and given 
to her husbami, and tho remaining 1128,000 should 
be added to tho first -mentioned tequest, and the 
inoomo thereof bo similarly given for masses. 
Tho executor with probate gave ofTcct to the first- 
mentioned legacy. By a settlement mode in 
contemplation of the marriage of the grand- 
daughter, tho subject of tho second legacy was 
settled as provided in tho will except as to tho 
lil 4,000, as to which it was declared that in the 
event of there being no issue of tho marriage, and 
of tho wife surviving the husband and dying with- 
out marrying again, it should be divided between 
the residuary legatees of the testatrix. The hus- 
band WAS a party to tho settlement, as alsr* was tho 
executor of the testatrix who was one of the trustcica 
of tho settlement. 'Hic marriage having taken 
place, a suit was brouglit by the husband and wife 
against tho trustoos, and a decree was iNiHsod 
under which tho trustees were relieved of their 
office, and the trust funds paid into ^urt wiA 
the dizootion Uiat interest accruing thereon bo paid 
to the wife until further ortler. Tho husmind 
died. without issue, and subsequently in 1800 ^e 
wife died, not having ro-marricd. Tho Adminis- 
trator-General of Madras took out letters of ad- 
ministration to administer the estate left unodmin- 
isterod of tho testatrix, and tho R42,(H)0 above 
referred to were paid over to him. IfM, by 8 jib- 
PHARD, J., that tho sum of R 14,000 by reason of 
tho settlement, but not otherwise, foil into tho 
residue of the estate of tho testatrix. //eU by 
CoLUNn, C. J., and Haxdlky, J., affirming Snx- 
PHABD, J., (i) that the sum of R28,000 formed un- 
administered assets of tho estate of the testatrix ; 
(ii) that the boquest for mosses was void as infring- 
ing the rule against perpetuities. Coloan v. 
Adxinistrator-Gxnxbal of Madras 

Z.Li.B.16Had. 494 

40, ■ — Succession Act 

(X of IS6S), es. C8, 105, 150 — Trust fund to he 
eaUed mfter testator's name— Perpetuities— Huh 
egainsl-ifrealion of fund, and dispositions eaeept 
diredions foe making U a perpdmity, held vaUd— 
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•'PerMUCB designata,'* bequad to persons as^Vesl- 
ing of Ugaty^ time of^Ineome of fund, gift of--- 
Tenancy-in-eomnum — Joint tenaney^Advanesment 
out of minor legatees' «Aafe for his benefit, power of— 
VeOed interest, liable to be divested by condiiUm 
subsequent— Precatory trust, expression of wish hdd 
ned to create— Patent deficiency as to objects of be- 
quest— Failure of legacy— Charitable uses, void 
bequest to. Where by his will a testator directed 
the establishment in the Bank of Madras by the 
executor and trustee of the will, of a fund to be 
called after the testator’s name, the ’’Garratt 
Trust Fund,” and directed ” that such trust 
fund diall never bo removed from deposit in the 
said bank of Madras at Madras so long as that Bank 
shall exist," and ” that ‘The Garratt Tiust Fund* 
shall be a continuing fund to all time, ” and that 
the interest therefrom should be enjoyed by certain 
legatees and ” the same shall be inherited by any 
child or children of them hereafter from time to 
time and from one generation to another in accord- 
ance with all legal rights :"—Held, that there was 
nothing illegal about the creation of this fund, 
except the direction that the securities represent- 
ing it should never be received from deposit in the 
Bank of Madras^ which, as an attempt to create 
a fund in perpetuity, was invalid ; but that this 
did not prevent the intention of the testator to 
create and endow the fund from being carried out, 
and that the legatees took an absolute interest. 
The testator bequeathed ”to my grandchildren 
by my said late daughter E W, also to my grandson 
F W M and to his step-brother 0 W M" in equal 
shares a certain fund. that this was a bequest 
to the testator’s grandchildren by his late daughter 
E W not as a class, but to them invidually as per- 
sona designata, Hdd, also, that, under the terms- 
of.the will, the testator’s said grandchildren by 
the late E W and F If Jf and G IF Jf took 
vested interests in their respective shares in the 
said fund from the death of the testator ; that the 
gift to them of ” the benefit, interest and profit ” 
of the fund was a gift of the corpus of the fund 
by virtue of s. 160 of the Indian Succession Act ; 
that they took as tenants-in-common, not as 
joint tenants ; and that under a power given to 
the executor to make disbursements from the said 
fund for certain purposes for the benefit ot F W M 
in eonneetion with his going to and returning from 
England tiie executor Was not author!^ to 
ap^y, towards thoso purposes, more than F W 
M's one-ninth share in the said fund, as it was not 
the intention of the testator to give F W M n 
benefit out of that fund over and above that diare, 
and that the executor, in making disbursomenta 
for the purposes specified, was only empowered 
to trench upon the principal of that diore if the 
income, as am^ied under the power of disburse- 
ment for F w M's supp^ a^ maintenance in 
England, were not sulBoient. Bdd, also, that 
under the terms of the devise in the third and 
fourth clauses of the will of a certain house and 
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Premises to F If Jf , the devisee took on the tes- 
tator’s death a vested interest in that property, 
liable to be divested in the event of his dywg under 
the age of twenty-one years. Held, also, that under^ 
the toms of the devise in the fifth and sixth clauses 
of the wrill of a certain house and premisMand 
furniture to the chfldren of the testator’s late- 
daughter E W (who was dead at the date of the 
will), there was an absolute gift to the ohildran 
of F If of the testator’s whole interest in that 
property, and that such gift was not controlled 
by the directions in the latter part of the fifth 
clause that the house should not be sold until the- 
youngest ^ndohild attained the ago cd eighteen 
years, which must bo regarded merely as an ex- 
pression of the wish of the testator and not as a 
precatory trust, and was of no legal effect; and 
that the children of F If who wore living at the- 
testator’s death did hot take as joint tenants, but 
took as persona designata, each an equal riiare in 
the proj^rty, which vested in them on the death 
of the testator, and therefore the fharo of one of 
them, EOW, who had survived the testator, but 
died subsequently, hhving vested in F G If , passed 
to E 0 W's reproBontative, the ninth defendant. 
In the sixteenth clause of the will the testator 
directed his executor and trustee out of a certain- 
sum of B500 to ” disburse various petty pensions- 
to some poor people who have been mentioned to 
him” (the executor and trustee) ” by me.” Hdd, 
that there was a defioienoy on the face of the will 
as to the objects of this bequest, and by s. 08 of ' 
the Indian Succession Act no extrinsic evidence 
could be admitted as to the intention of the testa- 
tor, and that this legacy therefore failed and fell 
into the undisposed of residue. Held, also, that the ■ 
bequest in the seventeenth clause ot the will of 
R10,000‘to the support of the testator’s Tem- 
perance and Reading Rooms for European pen- 
sioners and the Poor Widows’ Quarters attached' 
thereto, being a bequest to charitable uses, was- 
void under s. 106 of the Indian Succession Act, 
as the testator had nearer relatives than nephews, 
and the will was executed less than twelve- 
months before his death. Administbatob- 
Obstibal ov Madbas V, Mohbt 

IL.B.161Cad.448 

4L-. 


Joint tenancy* 

in-feo—Life estote^Intention of teslator—Bestrkisd" 
enjoyment, direction as to, A testator devised his- 
state shodd his wife remain his widow, for the 
general benefit of his wife and her dhild then living, 
and any other ohildron to be bom to him of his> 
said wue before or aftor his death. He also pro- 
vided that» should his wife remain his widow, she- 
should have a full life-interest in tibe estate, and 
riiould not be annoyed with any vexation about 
shaves during her liframe, but that alter her death 
her dhildren and their desoendanta ahould take» 
perslripes; andfntheeventofhiswifenotxemain- 
ug his widow and her <duld or <diildxen beiim liviii& 
then the estate dunild go for the genevarbanefit* 
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of his ohildren in equal Bharea when of the age 
allowed by law. And in the event of his Raid wife 
oontraeting a aeconil marriage, and his children 
dying before marriage, and without children and 
under age, his wife idiuuld take half of hia estate 
and the testator's brother the other half, and in 
the event of the brother dying without children 
the testator'a wife should take the whole estate. 
The testator's wife remained his widow until her 
death, her children having all predeceased her 
^thout being married. Held, that the intention 
of the testator by the first devise w'as to give an 
absolute estate to his wife and children jointly, 
and that the remaining clansca of the will were 
merely intended to restrict the mode in which they 
were to enjoy the gift. Haliburton v. Adminib- 
tbator-Genbral of Bengal 

I. L. B. 21 Galo. 488 

48. Duress — For’ 

/etfurs— CondtffOfi o/ rettidenee. A testator by 
his will directed that if any of the female members 
cd his family, either from misunderstanding or 
from any other cause, should live in any other than 
a holy place for more than three months, except 
for the cause of pilgrimage, they should forfeit 
their rights under the will. The plaintiff, a widowed 
daughter-in-law of the testator, and a minor, 
was removed from his house by her maternal rela- 
tions and brother with the aid of the polioo, and 
residod for moro than throe months with her 
mother. HM, that under the circumstances 
tho plaintiff's absence did not work a forfeiture. 
Claverimg v. EUison, 7 H. L,^ Cos. 707, referred to. 
Tin Couui Dasseb t«. Kkisuka Buabini 

I. L. Bw 20 Galo. 16 

48. — Fesfed iiUer- 

Mf— Condtiions repugnoni — Condition rssfrtcftfiy 
immediaU enjoyment^Commission allowed to true- 
lees, eakutation of. Where a testator who died 
in 1896 bequeathed tho whole of his property, with 
the execution of an annuity to his wife of £260 per 
annum and some other specific legacies, to his only 
son, who had attained majority at the date of his 
father’s death, but subject to the restriction that 
he should hot bo allowed to enjoy it until ^e end 
of the year 1900, and apTOintod two trustees to 
cany out hia wishes : — Hm, that the son took an 
immediate vested interest in the estate the 
testator. Hdd, also, that the condition restrict- 
ing immediate enjoyment was a condition repug- 
nant and was invalid. Ooeling v. Qoeling, Jolm. 
266 ; WeaHhonM v. Thornburgh, L. R. 8 Ch. Div. 
261, followed. Where commission is allowed 
to trustees annually, such commission should be 
ealeulated on the income of tho estate, and not on 
the corpus. Lloyd v. Wxbb 

LlAB,24Galo.44 

44. Abnoluto gift— Eepugnanf gift 

ow^^’IndeftniUniM of gift^Repukd wifo-^Mat’ 
riago, proof of. On the oonstruotion of a will 
which was as follows: *‘l hereby declare all 

VOL. V. 
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former wills cancelled. 1 desire that my wife 
should obtain possession of all my property and 
enjoy the benefit of all moneys that may accrue 
until her death, when I wish that whatever may 
remain shall be umhI for the education of tho child- 
ren of the Eurasian and Anglo-Indian community. 

I desire that this will bo administered by the 
Official Trustee of Maiiras." Held, (i) that the 
reputed wife should lake under tho will without 
strict proof of the marriage, no fraud being im- 
puted to her in the matter of the marriage ; (ii) 
that the gift to the wife was absoliito ami the gift 
over l»ad for repugnancy. Adminibtrator-Gkni- 
BAL OF Madras v. White . I. L. B, 13 Mad. 879 

4B, Beetrietion on 

legatees— Enjoyment— Residuary estate. Where a 
testator leaves a legacty absolutely as regaidH hU 
estate, but restricts the mode of tho kwatt'cs' enjoy- 
ment to secure certain objects for tho benefit of tho 
legatee, and whent such objects fail, tho absoliito 
gift prevails, and does not fall into tho resklue 
of tho testator's estate. Therefore, whore a testa- 
or gave legacies to certain of his grandsons and 
granddaughters but nevertheh'SH declared that 
such legacies should bo hold upon trust (as to tho 
legacies to the grandsons) to invest tho same and 
to apply the income during tht^ minority of tho 
legatoo towards his maintuiiiintso and oduoation, 
ai^ upon his attaining the ago of 21 years to pav 
him the income during his lifetime, and after his 
death to pay sueh income unto tho widow of such 
grandson, and after tho death of both of them to 
transfer the capital unto tho chilil or chihlron of 
such grandson, us lieing a son or sons should attain 
tho ago of 21 years, or being a daughter should 
attain that ago or marry, in equal shares as tenants- 
in-common; ami whore the testator especially 
provided as to tho legacy left to one grandson 
that upon tho happening of certain events it should 
bo paid to his other garndchildnm \—Hdd, that 
the gift to tho grandsons were absolute, and that 
the subsequent provisions wero simplv a qualifica- 
tion of tho gifts for the benefit of tho legatcoH ; and 
that therefore upon tho death of ono of the 
grandsons unmarried, his legal representative 
was entitled to tho legacy left to him. 

ADailNISTRATOB-GBNERAL OF BbNOAL V. ApCAR 

I. L. B. 8 Galo. 668 

48. - PxOTiBO for cosBer-CWi- 

tion — Conditiowil limitation— Hrench of condition 
^Residence. P C T, a Hindu, dicil living an 
only son, H M T, and having first made his will 
in the English form, whereby, after declaring that 
he had already mode sufficiont provision for Us son 
0 M T, and that O A! T was to take nothing under 
tho will, ho gave all his property to trustees, upon 
trust, as to tho prosonal estate, to colleot and 
get in tho same " With certain specified exeeptions, 
and thereout to pay his funeral expenses and debts 
** and such legacies os were not by the will postponed 
in payment •, and to invest the residue, and out o£ 

18 8 
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the annual prooeeda of such inveatmenta, ao far 
aa the asme would extend* to pay certain annultica 
and poatponed Icgaciea aa they became due, 
and to pay auch aurplua income aa might from 
time to time exiat to the peraon entitled to the 
beneficial enjoyment of the real property or the 
aurplua renta or profita thereof, with an ultimate 
truat, after all the Icgaciea and annuitica had been 
aatiafied, for the peraon or poraona entitled to the 
beneficial enjoyment of the real property. Arid 
aa to the reality upon truat until all the debt and 
leoMiea had been paid, and all the annuitica had 
fallen in, to receive the renta, and thereout in the 
firat inatanco to pay the unaatiafiod Icgaciea and 
annuitica, and to pay the aurplua renta to the peraon 
or neraona for the time being to whom the real eatato 
(aubject to the devise to the truateea) waa given 
by the will. And aa a firat charge on the net in- 
oome of the real property (after satiafying the 
expenaea of catabli^menta), the testator directed 
the trustees to pay R30,000 per annum to the 
peraon for the time being entitled to the beneficial 
enjoyment of the real property or the aurplua in- 
come thereof. He further directed them, after all 
the annuities and legacies hod fallen in and boon 
aatisfied, to convey the real estate, so far aa the then 
condition of circumstancea would permit, unto and 
to the uae of the person entitled, under the limita- 
tions contained in the will, to the beneficial intcroat 
therein. The first limitation was \oJ M T for life. 
At the end of the limitations of the real estate, 
the will contained the following proviso : Provided 
always, and I hereby declare if any devisee, or 

tenant-for-life shall permit or Buffer 

the said property ao devised and limited as afore- 
said, or any portion thereof, to bo sold for arrears 
of Government revenue, or shall, after attaining his 
majoHty, oeaae to keep up in a duo state of repair, 
and to use aa his reaidonco in Calcutta, the said 
baithakhana houpe and preiniaoa where I now 
reside, and make use of and cnj(^ my library, horaea, 
cairiagea, farmyard, furniture in the said house, and 
Jewels, gold and silver plates, etc., in my use or poa- 
seaaion, then, and imm^iately thereupon, the devise 
and limitations in this my will contained and de- 
clared shall wholly cease and determine aa to him, 
and the peraon next in sucoeasion to him under the 
limitations aforesaid ahall at once snoeoed,*’ aa if 
the person committing a breach of such conditions 
had then died. The testator died in August 1868. 
In December 1868 his son G JIf T instituted a suit 
lor the purpose of avoiding and setting aside the 
trusts tid limitations of we will, except so far 
as they were for payment of debts, Imoies, and an- 
nuities. This suit was dismissed on we 1st of Amil 
IfifidL Q M T appealed, and on the 1st Septemher 
1869 the Appeal Gourt dedared him to be alxKdutdiy 
entitled to the personality, subject to the trusts for 
payment of debta^ legadea and annuiUea^ and en- 
tllled, on the death of the defendant J Jf T, ^e 
tenant-lor-life^ to the reality. J MT and others, 
under the limitatim in the wfil, appealed 
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to the Privy Council ; and OMT filed a cross-appeal 
in which he claimed that the gift of the life-estate 
to J if T ou^t to be declared void. By the order 
of Her Majesty in Council, which was dated the 
9th August 1872, and which arrived in Calcutta in 
September 1872, all the limitations alter the limita- 
tion to J if T were declared void and inoperative, 
and it was further declared that J M T was bene- 
ficiallv entitled to a life-intorcat in the reality, 
and also in the personality directed to bo conveyra 
or converted into a fund, subject to the payments 
on the will directed to be m^e, and to the provi- 
sions in the will not thereby declared to be void ; 
and alao until the legacies and annuities fell in and 
were aatiafied, to R2,600 a month out of the net 
rents of the reality, and also to the auriduB rents of 
the same and the surplus interest of the personality; 
and that, upon the failure or determination of 
J life-intereat, OMT waa entitled aa heir-at- 
law to the real and personal property. The proviim 
for ceasor was not among the provinons of the will 
which were declared void. J M T waa one of the 
trustees under the will. After the testator's death, 
the busincBB of the estate continued, aa theretofore, 
to be carried on in a portion of the baithakhana 
house ; axid J M T, who had a family dwelling-house 
of his own, used, up to November 1869, to attend at 
the baithiddiana daily for the transaction of buBiness. 
In November 1809 J If T quarrelled with his co- 
trustees, and ceased to go to the baithakhana. In 
April 1870 ho demanded from the other trustees that 
poBseasion of the baithakhana ahould bo given to him 
and upon their insisting on the right to occupy the 
portion of the baitkal£ana used for the purpose of 
the estate business, sued them for possession. In 
July 1870 a decree for possession was made in his 
favour. The trustees appealed, and ultimately,^ in 
July 1871, the Appellate Court made a declaration 
that it was consistent with the trusts of the will 
that J M T should enter into possession ; and the 
trustees were ordered to deliver to him posaession 
of the baithakhana, except the portion of the ground 
floor occupied for the business of the estate. After 
obtaining his decree, J M T found that the baithak- 
hana was in a very bad state of repair and called 
upon the trustees to have proper repairs executed. 
On their refusal to do so, except under direction of 
the Court, J Jf T, in December 1871, brought a 
suit to compel them to effect necesaai^ repairs ; 
the trustees contested the suit, but in Much 1872 
a decree was passed directing them to make their 
repairs. Subsequently repairs were beonn which 
were completed in October 1872. In a suit by G Jf 
T, alleging that J MT had committed a breach of 
one or more of the conditions contained in the pro- 
viso for cesser, by not residing in the b ait ha k h a n a 
house and byne^ectingtokeraitinrepair,and]iad 
thereby incurred a forfeiture of which the jplaliltiff 
was entitled to take advantage that the 
clause containing the provisions for cessor and 
shifting the estate waa intended to come into 
operation as a whole and not piecemeal, and them* 
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fore that, until J M T came into full bcnefloial 
enjoyment of the life-estate given him by the will, 
or at all events until ho beenme entithnl to the sur- 
plus rents, the time had not arrived when that 
clause was intendcil to apply. HtU, further, that, 
assuming that such time had arrived, the ootion 
of the idaintifT, in contesting the right of J M T, 
under tiio will, to occupy the buithakhana house 
and premises, debarred him from claiming that 
effect diould 1^ given to the clause of forfeiture for 
non-residence. Even apart from any action by the 
plaintiff, the conduct of the trustees in disputing 
the rig^t of J M T to possession of a portion of the 
balthmdiana house, and refusing to n^pair, would 
suspend the operation of tho forfeiture (clause until 
October 1872, inasmuch as it prevented him until 
that time from obtaining sneh a possession ns was 
contemplated by the forfeiture clause. The 
forfeiture clause whs not brought into oporat ion by 
the judgment and order of tho Judicial Committee 
of 9th August 1872. //sZd. on tho evidence, that 
J M T had complied with the conditions as to resi- 
dence. Ganendro Mohun Taoouis r. Jottendro 
MohunTaoorb . . 12 B. Ij. R. 1 

On appeal to the Privy Council : — JhU, that, as 
the olauBo provided for the cesser and determination 
of the life-interest of J M T in the event of tho condi- 
tions in it not being performed, hia interest, not- 
wit^tanding tho co^itions over had boon declared 
to be void, would oeaso when that event happened. 
HM, that tho clause could not bo constructed so as 
viriuidly to defeat it, and therefore it must lie hold 
to be operative before tho trusts of tho will were 
at an end, and J M Tb state pcrfocted by a con- 
veyance. But held on the ovidcnco that there had 
been no breach of the condition contained in the 
danse. The delay in not residing before OcU ber 
1872, was not unreasonable. Where, in a condition 
of residence, no manner or period of residence is pio- 
scribed, but residence simply, and without definition 
exdusivo rciidonoe is not supposed to be meant ; 
in such cases the occasional use of a house and keep- 
ing an establishment in it with the Intention eff again 
using it as a rosidonee is a sutfioient compliance 
with tho comlition. Ganendbo Monox Taookk 
V. JUTTENDRO MOHITX IaOORK 

14 B. li. B. 60 : 22 W. B. 377 
L.R.1I. A.d87 

47. - - Power of appointments 

ExeeuUon of^ power-^Marriage tettlement, A tes- 
tator, after ^ving certain specific bequests, disposed 
of his propc^y as follows : “ I request that the in- 
terest of my property, invested in Government secu- 
rities, be di^s^ of from time to time as follows : 
Fiist, to my dear son A two shares ; to my two dear 
daughters, B and G, each one share ; the interest to 
be paid to them quarterly or half-yearly as mav bo 
most oonveniont. Seporo, 1 request that these 
shares dudl not be transferable during their life- 
time. Third, at the demise of any of my childron 
without issue, any such share to be divided in the 
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above proportion to tho survivors. Fourth in the 
event of issue, they may bequeath their diaro 
to any one of their children they may solcot, 
subject to the above conditions." (J married in 
1874, and, liy n settlement mailo in consideration 
of the marriage, her shnn^ was assiiincd to bo 
assigned to trustees upon eertiiin trusts. In 1875 
O and her husband made the following joint 
will : “ W’e do hereby eonstituto the surviVor 
of us to bo executor (»r executrix in our estate 
and Hide heir of the same, together with tho child 
or childnm liegotten in our marriage." She 
diwl shortly afU*r tho exeeutioii of the above will, 
leaving one child. In a suit- by G’s husband and the 
t riistces of tho settlement of 1S74 for the atlministra- 
lion of the tcstiit<ir's estate ami for the coiistnietiun 
of his will -//eW, that the si^t tleincnt of 1874 could 
not 0 |K‘ratc upon (Vm share in consequence of tho 
direction of tho testator, that it should not bo trans- 
ferred in tho lifetime of (\ and that thi' plaintiffs 
took nothing under tlie Hcttlement. Ilf hi, also, that 
Iho power of appointment given by the will of tho 
testator had nut Is'eii pro]M‘rly cxcridscil by tho juint 
will, ami that thc^ idiild of (I t(N»k tho whoUi of her 
mother's share. Friiksrx v. Simi>si»x. 

I. L. B. 4 Calo. 614 

48. out of ineovie 

for life wlUi iMuimr to nfi}mini~-4nmlid jioioer of 
apjiohUfncnt — Oift over in tlrfoult of appointment 
— Gift of remdae cqmlhj hctiva:n tm mne and 
then to next^of-kin. A I'arsi by his will devised a 
certain house to his executors on t ru.J afti^r payment 
of n'-iNiinii etc., out of lie* ineoinc thcre(»f to pay tho 
balance of sneh ine.uiiic to his daughters, C and J, in 
cqiiid moieties, ami after their death " to the iiso 
of such of the issue only of tlie sidd V an'l J as they 
should rcspoetivoly appoint, sutth npjiointiticnt to 
ulTcct thoir own ies]MH*tivo moiety only nigl not 
that of the other of lliem," and in (bJaidt of ap- 
pointment on Iriist to sell the house and divide 
the proecofls us direcltMl in the will, llfhl, that 
each daughter took half the lioiise in question for 
her life with power to ap|)oiiit it among he** ehildrou 
HR she thought fit. Even if tho power to appoint 
had been invalid, tie; gift over on default shoiild be 
uphold, on tho authority of Praeoek v. Frigovt,' 
[JH9,i] I Oh, U, A Parsi testator by his will 
bequeathed tho rosidiio of his inovoablo property to 
his oxceutuiK in trust out of iho income thereof 
to apply tho sum of IliiO for th» iriaintonanco of 
his son R until ho shoulfl attain 21 years of age and 
to invest the surplus of such income in Government 
securities, which should be added to tho original 
corpus of his moveable proisirty for the benout of 
his said son R, and iipoi: his attaining tho ago of 21 
to pay over to him tho whole of tho interest, 
dividends, and produce only of iho corpus of the 
whole of the moveable property," and after the 
death of R in trust to divide tho said corpus of the 
moveable property with all its i^ditions and 
accumulations among the next-of-kin of the said 
R. By a codicil subsequently executed the testator 

18 82 
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directed that the above bequeet should extend 
and Im* applicable to his son N, ami that the 
ezeoutors should divide the income of the move- 
able property between B ami ATinstead of giving 
the whole to B. The Covat was of opinion that, 
under the will and codicil, B ami N were each 
to have a moiety of the income for their respec- 
tive lives, ami that on their death one moiety of 
the corpus was to go to their noxt-of-kin. The 
Court, however, declined to make a declaration 
to that effect, as B who at the date of suit was un- 
married, might afterwards marry and have children 
who would nut bo bouml by a declaration made 
in this suit. Bybabui JEnANom Labina v. Batna- 
OAR Jabisetji Ratnagar . l.Ii. R. 18 Bom. 1 

49 . . — Bequest of power 

of managemmt to widow and dawjhter for life-^ 
Estate — Gift to two persons as joint tenants or 
fenanfo-tn-common. N. W. a Parsi, dieil in 1843, 
leaving a widow A and a daughter M and two 
grandsons (sons of JIf ) him surviving. By his will 
(written in the Gujarati language) he directed that 
during her life his widow and daughter w'cro “ to 
agree together and to manage the alTairs with una- 
nimity," and after A^s death ho gave the whole 
power over his estate to his daughter Jlf *‘and 
so long as M enjoys her natural life, everything 
Is to remain wnth her." The will then continued ; 
** After the death of JIf — M has two sons, namely, 
Bhai Navroji and Bhai Nusserwanji — these two 
boys aie the owners of whatever property and estate 
there may bo belonging to me. They are considered 
as my children. No one is to offer them any hin- 
drance or impediment. I have presented all io 
my wife and to my daughter, Jl/." i!M, (i) (con- 
firming Fulton, •/.), that A and JIf took only a 
life-interest in the estate, (ii) (Varying the decree 
of Fij[LToN, J.) that JI/’« two sons took the estate 
as joint tenants subject to the life-interests of A 
and JIf, and not as tcnants-in-common. Navroji 
Mamockji Wadia V . Ferozbai 

I. L. B. 28 Bom. 80 

60 GUft in remainder expectant 

on termination of estate for life— Devise 
of tahJeh—The Oudh Estates Art (/ of 1869) — He- 
gistraiion — Acceleration of remainder on failure of 
life-estate. A gift in remainder expectant on the 
termination of an estate for life docs not fail, but is 
accelerated by reason of gift of such prior life- 
estate not taking effect. The principle of the deci- 
sion in Lainson v. Lainson, 6 De Oex M. ds (7., 
154 : 18 Beav. 1, hedh applicable to a will made by 
a Hindu testator. A taiukhdar, whoso talukh was 
entered in the third- of the six lists prepared in con- 
formity with s. 8 of " The Oudh Estates Act," 1 of 
1809, devised his estate by a will which was not 
registered to one of his wives for life, and after her 
death to his younger son by her. Held, as a conse- 
quenoe of the above rule, that it was not neceiuHuy 
to decide, upon a claim by the elder son as heir-at- 
law whether the widow, ae a person who would 
have succeeded to an interest " in the talukh, if 
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the taiukhdar had died intestate, would have been 
within the e^ption, in reference to the effect of 
non-registration of will contained in s. 13 of the same 
Act. Ajudhia Baksh v. Rakbian Kuar 

I. L. R. 10 Calo. 468 : L. R. 11 1. A. I 

,81. Vesting of interest— Divsst- 

tng— Executory trust. H, by his will, bequeathed 
to his daughter A M H, “on her attaining her 
18th yoAT the sum of Company's R 10,000, with any 
intormt that may have accrued thereon, if she 
marries, to bo settled upon herself and children 
solely ; should she die unmarried, her money to be 
equally divided betw'cen her brothers ; and u either 
of them die, the whole of deceased's money to go to 
the survivor." Held, that AMU (who had at- 
tained her 18th year) had a vested interest in the 
legacy subject to be divested upon her dying at 
any time unmarried, and further, subject to an 
executor}' trust id favour of her children in the event 
of her marrying at any time, and therefore that she 
was not entitled to have the capital of the legacy 
paid to her. In the mtdler of the wUl of Hunteb. 
In the matter of Act XXVI 11 nv 1866 

I. L. R. 4 Colo. 480 

88. Interest not sub- 

ject to he divested. A testator nominated A if. etc.». 
“ to be executors and trustees of this my wUl, and 
eventually guardians of my dear children and. 
estate, until such time as my children shall severally 
attain the age of 2R years, when I request the afore- 
mcntioncil gentlemen (my wife being dead), 
their heirs or executors, will divide, or cause to be 
divided, into shares agreeably to the number of our 
surviving children, giving to the boys two shares 
and to each d! the girls one, or to their lawful 
issue or husband, the whole of my estate, each 
child to be put in possi'ssion of his or her share 
when they shall rcsjiectively attain the age of 
26 years ; and whenever either of my daughters 
shall enter into the holy state of matrimony, 
I request that a proper settlement may be made 
upon her and her children, and in the event of 
either of my children departing this life without 
leaving husband, wife, or lineal descendants, or 
her share shall bo divided equally amongst our 
other children or their lawful issue ; but on no 
account shall any division of the principal of my 
estate take place till after the death of their 
mother. Held (reversing the decision of Phear, 
J.) that after the mo&er’s death, each child 
took a vested interest on attaining the age of 26 
years,— that is, at the time when possession is to 
nven, — and not an interest subject to be divested^ in 
the event of the child dying without husband, wife, 
or lawful issue. Taylor v. Fxillott. Phillott 
V. Morris ... 1 Ind. Jur. V. 8. 878 

58, DwesHng cloMssr 

-—Gift over on legatee's dealh “ prior fo division " 
of ihe eskde^Oift %c4 void for vacertaiatg— 
Suoesssion Adt (X of 1866)t «. 76, 106. A 

testator directed his trustees and exeonton to hold 
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hii real and peraoHal estate upon trust to sell the 
real estate either together or in parcels, and either 
by public auction or private contract, and to cull in, 
sell, and convert into mon^ such part of his per- 
sonid estate as should not consist of money, and to 
divide the said moneys, and the ready money which 
might belong to such estate, amongst the several 
persons named in the schedule to the will, and to pay 
the same to them in the rharcs ami proportions 
therein mentioned, as and w*hcn they should 
respectively attain the age of 21 years in the 
case of males, or, in the case of females, whenth^ 
diould respectively attain that age or marry, rio 
directed that, in the event of any of such persons 
dying in his lifetime, or at any time thereafUir 
** prior to the said division, ” leaving lawful issue, 
sue]} issue should be entitled to the share which 
thoir deceased parent would have taken. One 
of the legatees who hml attained the age of 21 
years at the testator’s death died five months 
after him, before payment of the legacy, and left 
lawful issue. that the legocty vested] in in- 

terest in the legatee at the testator’s death, but 
that the le^toe having died prior to the division of 
the estate, it became divestixl ; that the division ” 
of the testator’s estate meant, in this will, the as- 
certainment of the amounts allottablo to the share 
of each legatee, after the conversion of the estate 
into money ; and that the gift over in favour of the 
legatee’s touo was not void for uncertainty, but 
icwk offoet. JdhMon v. Crook, L, E. 12 Ch, I), 
039 : CoUiwn v. Barber, L R. 12 Ch, D. 834 ; 
BM V. Padwick, L. R. 13 Ch. D. 517. Chasloa 
V. Seiigo, L. R. 18 Ch. D. 218, Spencer v. Duck- 
vHtrih, L. R. IS Ch. D, 634, referred to. Bachman 
T. Bachman . • . I. L. B. 6 AIL 688 

64, Be^uegl to or- 

phnn in MUilary Orphan Asylim^Direeiion to 
Ifugtees. A special ease was stated for the opinion 
of the Court as to whether S M took a vested in- 
terest in the sum of R0,325 under the following 
clause of will : ” I paid to the M O Society 110,000 
for S M, and invested R0,826 the interest on which 
1 directed to bo paid to the mother oi S Jf . Now 
I directed my trustoos after the death of the mother 
of E Jf, to realiao the latter sum and pay it to the 
M 0 Society, for S M, in terms of the regulations of 
the Society.” HdA, that the bequest was primA 
/aete for the benefit of the daughter. That having 
reggrd to the regulations of the M 0 Society, the 
bequest was a gif t for the benefit of the Imiety 
merally. That if the will had given the mother the 
mtereit for life, instead of saying it had boon given, 
it would have vested. That the interest vested in 
8 Jf at onoe, and formed part of her estate. In 
I8e moffsr of tte gooi$ o/ Ooiains. 

Boiirke 0. 0. 104 

66. Qifti of lift 

•nferest or oorpua— Duerdton of executors to hand 
4werearpus-^osls. 0, a Portuguese inhalntant of 
Bombay, died in April 1884, leaving three eone, 
Jf, S, and J (defendant No 9), and two daui^ten. 
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R and C. By her will she dirocUd that her daugh- 
ter R should enjoy the rents and prulita of certain 
immoveable pro|K‘rty for her lif«\ and that after 
her death the said prrqHTty should be sold and the 
sale-prooc^ls (after piiyineiit of two legacies there- 
out) bo divided equally Ixdweeii hCr two sons S 
and J, The si^venth claiiHe «>f the Avill was ns fol- 
lows : ” 7. 1 flirt luM* iliri'ct that- the anioniit which 
may fall to the nhare of my son Joaquiin Aiiindor 
Bocarro under (c) of pnnigrapli i\ above Hlionld bo 
hold in trust by iny ext^eiitors hereinafter named 
and converted by them int-n (iovornnient Hecuritit^H ; 
the intcroHt. aceruing tlien^from should b«i paid for 
the maintonanco of my said son Joaquim Amador 
Bocarro. Should my said son die leaving a widow 
or issue, his ahare shall he given l-o siieh widow 
or issiio according ns he may ileviso and lMU|neatb. 
Shoiikl my said son tloaqiiim Amador Boenrro 
reform himself, and take oil all hia evil temleiieies, 
and load a steady, ipiitd-, nntl orderly life, or should 
ho, on account of illness or other nvisonable cause, 
bo in urgent neoil of fieciiniary assislaneis 1 leave 
it to tho diBcreliim of my executors either to make 
over to my said son joaquim Amador Boenrro 
for his ahHohito use the whole of the amount which 
ho may bo entitled to under (c) of paragraph sixth 
above or such part or |Nirts thenud as t 4 ) my t*xc- 
cutors may appe^ar prowr.” S died in 1885, un- 
married and inteHtaU% leaving his two brothers, 3f 
and J, and his two sisters, R and C. him surviving. 
iH died in 1880, leaving a widow and chililnui. 
In 1891 J mortgageil all his inU^ittst under the saicl 
will to tho plaintilfs to seimro a loan of llli,100. In 
1809 B died, and in 1804 C diid. Subsequently 
tho excel] tors wen^ procisMling to sidl the property 
mentioned in the will when tho plaintiffs filed this 
suit praying for a declaration that they hail a 
valid charge upon ./’a inlen'st therein, and that his 
interest should lie asoertained and declarod, and 
ho himself onlprisl f4> pay the amount of theiv 
claim ; that the property should Is^ fiold and their 
claim paid nut of tho funds ; that the executors 
should bo restrained from sidling, save siiliject to 
their (plaintiff’s) riglits, etc. 'Fhe plaintiffs and 
J contondcHl that he (7), in tho event that hail hap- 
penofi, was entitled to the whole of the prrtriHxls of 
tho property nbHnliit4*ly, and that the gift in tho 
sixth clause of the will rniild not bo cut down by 
tho provisions of the seventh claiise. Whl, (i) that 
the dofondant J hail no interest, in the house men- 
tioned in tho will. Ho was only entitled t4) a share 
of tho prooecils after it had bixm sold, (ii) That his 
interest in his share of such procfvtds was merely a 
lifc-intoiest with power t4» appoint to his widow or 
issue, and that he was not erilitlisl to bo paid the 
corpus of such share, hut that the oxcciitors might, 
under oortoin circumstances and at tholB discretion, 
hand over to him tho said corpus, (iff) That noiihcB 
tho plaintiffs nor J could interfere in the sale of 
■aid property, (iv) That tho plaintiffs hail a valid 
oharge upon J’s interest in the sale-proceeds of the 
■aid property to tho extent of their mortgage, 
(v) Tliat </’« interest was (after doduoting 
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legacies gi^en by the sixth danse) an absolute 
interest in one-fourth diare of S*s moiety and a 
life-interest in his (J’s) moiety, subject to the 
contingency of the executors In thek discretion 
handing over the corpus of the share, or part 
thereof, for his absolute use, in which e^ent the 
plaintiffs had the right to the same so far as their 
debt was unsatisfled. (vi) As to costs, the plaint- 
iffs and third defendant J should pay their own 
costs ; that the executors and defen&nts Nos. 4 
to 12 should have their costs paid out of J *s share 
in S*9 moiety of the sale-proceeds, and, if that 
fund were not sufficient to pay such costs, the 

ffi ntiffs and the third defendant J to pay the 
ciency. Bxchar Akha v. DeCruz. 

I. Ii. B. 19 Bom. SSI 

Held, in the same case on appeal, confirming the 
decree of the lower Court, that under the above 
clause of the will there was a clear gift to the wife or 
issue of J, but that J was to have the power of 
designating how they were to take. To that extent 
the absolute gift to J was qualified. Should the 

S t over fail, tno absolute gift to J would remain un- 
paired. Heldf as to the costs (varying the decree 
of the Court below)^ that the executor’s costs, 
taxed as between attorney and client, bo paid out 
of the estate as well as the costs of the defendants 
4 to 12. Plaintiffs and J to bear their own costs 
respectively : plaintiffs to be at liberty to add their 
costs to their mortgage-security. In other re- 
spects the decree of the lower Court to be confirmed 
with costs other than the costs of defendants 4 
to 12 whose costs may bo added to their costs in 
the Court below. Bbchab Akha v. DeCbuz. 

I. Ii. B. 19 Bom. 770 

96. Begueal to ew- 

cttfors and irustees in irvat for aon of teaiaior and hia 
widows Life-intmat^Eataia tn fee-^control and 
management of txecuiora and irvateea. A Hindu by 
his will bequeathed certain property to his execu- 
tors and trustees “ upon trust for my son 2r and his 
heirs from the time of my death to allow him to 
occupy and use the same, and to enjoy the income 
thereof, and after the death of my son T, in trust 
to allow his widow to occupy and use the same and 
enjov the income during her life ; but if the said T 
shall die without leaving male issue him surviving, 
then in trust after the death of the survivor of 
them without leaving such male issue to my son 7* 
and his heirs according to the rules of Hindu law.” 
The sons T and P boSi survived the testator and 
T had a wife and three sons living at the date of 
suit In a suit by the executors and trustees against 
T for construction of the will, T contended that 
under the above clause, he was absolutely entitled 
to the property subject to the interest of his widow 
for her life. The plaintiffs contended that T had 
only a life-faiterest in the property. j7eU, that the 
defeniknt T took onlv an interest for life in the 
property. The words” in trust for P and his heirs,” 
which, standing alone, would give the property in 
foe, were to be read with the words immiraiately 
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following, which showed a clear intention that T 
should only take a life-interest, to be followed by 
the same interest in his widow, after whom the heirs 
of P would take as purchasers. HM, also^ that the 
trustees were intended to take the legal estate any 
to have the control of the property, allowing T 
to enjoy the income of it Smith v. TaiTBOVAir 
DA8 Manoaldas . I. L. B. 19 Bom. 401 

67. Bequeat to wifa 

with obligation of maintaining and educating Mldren 
— /fiieresi taken under auch htgueal, B died in 1891 
leaving a widow (defendant No. 1) and two sons, 
P and D (defendants Nos 4 and fi). By his urill he 
bequeathed the residue of his property to trustees 
(of whom his widow was one) in trust to pay the 
rents and income thereof to his widow for life, 
" she thereout maintaining, educating, and bring- 
ing up ” his children in a manner suitable to thms 
degree in life. After his death, the property 
moveable and immoveable, was to be divided, 
among his sons equally when L should attain the 
age of twenty-five. Ho attained majoriiy in 
October 1805. At the date of suit D was eighteen 
years old and P was twenty-five. It was contended 
that tho widow was only a tnisteo of the rents for 
the benefit for her sons P and D. Heir/, that under 
tho will the widow took a life-interest in tho rents 
subject to tho obligation of maintaining, educating, 
and bringing up the children. The only two 
surviving children (P and D), having attained 
majority and having received property under 
tho will of an uncle, were now no longer in need of 
being maintained bv the widow, llie obligation 
impmd upon her therefore by her husband's will 
was discharged, and she was now entitled to a 
life-interest free from all further obligation to main- 
tain his children. Natha Kerba v. Dhunbaiji. 

I. L. B. S8 Bom. 1 

68. TrUBt— Creafion of trual — Hn- 

eertainty, A Hindu by his will, after appointing 
certain persons executors for tho purpose of manag- 
ing his estate after his death, gave them the foltow- 
ing directions ; ” Ton should give my brothers, 
their wives and children, according to your wishes.” 
Held, that no trust was created by these words. 
Kumabasami u. Subbabaya. 

I.L.B.9Had.8aff 

69. — ■ Vfdmy of friMt 

— Diractim aa to ddt due from aiteating witneaa. 
Whore a testator directed that a debt due to him hf 
an attesting witness of his will should not be claimed, 
demanded, or enforced, but that his wish was that 

sum should be specially devoted to the educa- 
tion of the children of such attesting witness:— 
H^ that there was no release of the debt or legaqy 
to tbe attesting witness, but a valid trust in fevour 
of the children. Adhinibtbatob Gihbbal v. 
Laeab ... LZi.B.41ff4dL94A 

60. Praeatery itmat. 

— If . H. his wilb made the following gift to his 
wife, M A I give to my dear^ bebwed wife 
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tho whole of my property both real and penonal 
(dMeribed)( feeling confident that ehe will act justly 
to our children in dividing tho same when no longer 
ra^nited by her.” JIf A F, by her wiU, left to the 
children certain portionH of such prujiortyg leaving 
to the child A C if, amongst other thinj^ certain 
bi wlrinj l diaroB. These shares wero attached in the 
Mcontion of a decree against the executors to her 
citote as belonging to such estate, //rfd, by the 
High Courtp that she took under her husband’s will 
a life interest only in his propc*rty with a ]K)wer of 
appointment in favour of the ehililren, and that tho 
shares belonged to A C if, and could not Ix^ sold in 
execution of tho decree as ])art of (ho cstato of 
MAS . Ratvor V. Mussoouir Bank. 

I. L. B. 2 AU. 66 

Hekf, by tho Privy Council, reversing the decision 
of the High Court, that the widow took an absolute 
interest in tho property, and that no trust- for the 
benefit of tho childroti was created. In onler to 
create a precatory trust, tho wonls must be such that 
tho Court finds them to bo imperative on the first 
taker of the property ; and tho subject of the gift 
over must bo wcU defined and certain. Mussoorik 
Bank v. Raynor. 

1. Ii. B. 4 AIL 600 : Ii. R. 9 I. A. 70 

01. — Expression of wish— iff ryuf A/. 

A testatrix, entitled to Govern ment notes under a 
gift, coupled with tho condition that she was to 
receive only tho interest during her life, and that 
after her death, the notes were to be held in trust 
for all her heirs, gave the following directions to 
8 A, whom sho made her principal legatee : " I 
direct S A, under this will, to fniy every month 
R044-7-1 (being one-third of Rl, 933-64, my 
monthly pay allowed by the Government for notes, 
which are deposited) to my dependents and per- 
sonal servants, as detailed below 

Be it known that tho expenses of tho imamharni, 
eta, will be continued for ever ; and also the pay 
of 0 A and M A will be defrayed for over, i.e., 
generation after generation. Tho rest of the ser- 
vants will be paid for life only.” Ae/cf, that these 
words constituted a bequest, and were not merely 
the expression of a wish. Also that the bequest 
was not one of legacies payable out of a specified 
snm and no other ; the statement that the monthly 
payments to bo made amounted to one-third 
of the snm received monthly by the testatrix not 
limiting the source of tho legacies. Suleman Kadr 
e. Dobab Ali Khan. 

1. L. B. 8 Oale. 1: L. B. 8 1. A. W 

82. Will confirming truat-deed 

— CoMfraefton of dud^Forftiture. 8^ being desir- 
ons of securing and settling his property, executed a 
deed of trust whereby he conveyed and assigned all 
his real and personal property unto trustees, upon 
(among others) fha following trust : that immedia- 
tely alter his death the trustees should convoy, 
assign, transfer, and make over all the premises 
mentioned in the deed unto such person or persons 
as 8 ^ould, by his last will, attested by two wit- 
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nesses, direct and appoint, and in default of such 
diicotion and appointment, unto the next heirs of 
o, their heirs and assigns, for over, ami in tho mean- 
time to pay tho Government revenue out of the rents 
and profits of (ho ival property, and employ tho 
roRuluo ami accumulations as well as tho produce 
ami acciimulationa of tho personal pru|Kvty ” in 
such a manner as may pnx'ure the daily worship 
of the housi'hold idola ” mentionod in tho dooil 
and pay Urhat they rensidered a fair and proper 
sum to the wives and family of 8 living at his dunt-h 
and rceidiog in (ho family dwelling-hoiisc. By 
his will, dat^l the same day as tho dew I, S lieclared 
that he ratified and coiifirinod tho dianl. siibjoot to 
such provisions as were onntiiinwl in his will, which 
were that the truHtees should not ehargo (ho fund 
for tho maintenance of tlioso who Hhuuld not live 
in the family dwciling-hoiiso nml for the appoint- 
ment of new triislees. //rW, //rsf, upon tho au- 
thority of WilMin V, IHgulU 2 I’e/i. Unit the 
powers of tho trustees (iiniier tho deed) diil not 
cease on the death of aST, nml (hat the directions 
in the will, although not siriotly within the words, 
amountiMl to a good iipiauntnieiil in i*quit<y, so 
that instead of the trust ees of the deed convoy- 
ing the property on the death of H to his son, 
they should contrivo to hold subject to the trusts 
of tho deed ns modiliwl by the will. Secondly^ 
that tho words “in sueh a maimer' aa may 
prucui-e the daily worshiii,” etc., mount in suoli 
manner as shsll bo Hullieicnt to procure tho 
daily worship, etc., and that tho triiHUtos wore not 
authoriced to apply such (Kirtion of tho trust funds 
as they in their discretion might think fit, but only 
such iK>rtion as was ri'iiscniibly suflic-ient for those? 
purposes. Gene.ral debts and liabilities are not 
charges against property forfeitiMl upon conviction 
of felony. Hvukydoss Bonkkjek v. Hoon.* 

1 Ind. Jut. O. 8. 88 

.08. - Gift of reaiduo to a olasa— 

— Postjxmetnent of period of dtMtrihvdion — VuUd 
inUreftl9- -Sw:ci!M«ion Act, sm. 9S, 101, 102» A 
testator gave his n*siduary estate to trust^s upon 
trust to invest and ” to pay, transfer, or divide tho 
same unto, between, or among tho children of my 
brothers A and B respectively, to bo {laid, transfer- 
red to, and divided among, them in the propoitions 
and at the times hereinafter mentioned, that is to 
say, tho share of each and every son of my said two 
brothers shall be double that of each and every 
daughter, and the shares of each son shall bo^ paid 
to him or them respectively u|)on his or their at- 
taining the ago of 21 years, and tho share of each 
daughter to bo paid to her or them on her or their 
respectivdy attaining that ago or previoudy marry- 
ing, with benefit of survivorship between and 
among all tho said si^ns and daughters.” The 
testator left him surviving his two brothers and a 
sister, G 4 and B,botli died before the eldest of tho 
testator's nephews or nieoes attained 21 or mairied 
In a suit instituted by the widow and ezoontrlz of 
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A to have it dodarod that the above boquesta vfere 
void under m. 101 and 102 of the SucoeBBion Act, 
ff-tid the teBtator died intestate as to the resido# of 
his estate, and that die as executrix of A wafl en- 
titled to receive a one-third share of the said estate 
and the acoumulationB thereof *. — //eld, that the 
legatees took vested interests subject to be divest^ 
on death before the contingencies montio|Md in 
the will happened ; that the period of distribution 
alone was postponed ; and that the bequesta were 
valid. 8mbk : 8. 08 of the Succession Act applies 
only to vested interests. Maskyk v. FxiwnsaoN. 
^ 1. li. B. 4 Oalo. 804 


64, PostponmeiU of 

ftried of didrihuLion — AfUr-hom ehild^ eharo of 
•^Lapstd beguest— Act, s. 98» A testa- 
tor gave his residuary estate to trustees upon trust 
to invest and “ to pay, transfer, or divide the same 
unto, between, or among the children of my brothers 
A and B respectively, to be paid, transf err^ to, and 
divided among, them in the proportions and at the 
times hereinafter mentioned, that is to say, the diare 
of each and every son ol my said two briers shall 
be double that of each and every daughter, and the 
diares of each sun be jiaid to him or them 
respectively upon his or their attaining the age of 21 
years, and the diares of each daughter to bo paid to 
her or them on her or their respectively attaining 
that age or previoudy manying, with benefit of 
survivorship between and among all the said sons 
and dauj^tors.” After the death of the testator, 
and before the period of distribution arrived, a im 
was bom to B sxid one of the sons of A died 
intestate and unmarried. Held^ that the aftor- 
bom son of B was entitled to a double portion 
as one of the male children of the testator’s 
brother, and that the diare of the son of A was 
divisible among the surviving male and female 
children in equal shares. Masxyx v. Feboussou. 

L Ii. B. 4 Calo. 670 


66. Besidunry estate of move- 

able and Immoveable property— datms fo, 
offainal executors and trustees. If a testator 
appoints persons to be his executors and trustees, 
ai^ directs them to do certain acts which can only 
be done the owners of his residuary estate, the 
trustees will take that estate, though there be no ex- 
pfess device to them. TnBErooRASoouDnsY Dos- 
sn V. DunmoBONATB Tagorx. 

LIaB.80ala 45 


6a Attesting lagatee-dscceMtoa 

Act ( JC of 186S)p ss. 90t 94-^Be^^iest to three children 
** or the survivors or survivor of fkem /scapocffy 
of one to take hy his attestation of the unU—Besi- 
iuarn hsqaeH to mdoio^Construeiion~~I)oetrine 
of aeeeleraiion. By his will, a testator, after giving 
alifeinterestineemnproperty to his wife^ directed 
that after her death the property dionld be divided 
Into equal diares between his three children, 
Jameib Comelhis and Floienoe^ or the survivors or 
snrvivor of thmn ;** and the vAl contained a resi- 
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duary bequest in favour of the wife. James (who 
was appointed a trustee) was an attesting witness 
to the will. The widow having died, Florence 
brought this suit, seeking to have it declared that 
James was incapacitated from taking under the 
will (by reason of his having attested it) and that 
she was entitled to a moiety of the prmsrty be- 
queathed. Held, that the diare of the legacy to 
James, which had lapsed, fell into the residue. 
The effect of the bequest to the three children ” or 
the survivors or the survivor of them ” would, in 
case James had predeceased the testator, have 
been to take the case out of the ordinary rule that 
a legacy lapses where the legatee dies during the 
lifetime of the testator. Bu^ as the two children 
had not survived James, the contingency on the 
happening of which they were to take had not 
happened. The testator having made a testa- 
mentary disposition which was incapable of taking 
effect, the diare of James fell into the residue. 
The doctrine of acceleration could not bo applied 
to such a case. Camani v. Barefoot (1902). 

I.I..B.86Mad. 488 

67. Bequest to ** eldest son to 

be born BesgaZi wiB^-Terms ofart—Words^ of 
direct and simple gift^ Vesting of a hequeet, words 
necessary for-^*^ Parjyaphi haibek,'* meaning and 
efect of — Appointment of guardian with direction to 
make over gift on legatee attaining majority, effect of 
— Judges trying a cause CJonsuUing another Judges 
propriay of— Ex parte hearing — Re-hearing, ap- 
rdieation by resp^ent for — Unconscionahle 
bargain. In construing Bengali wills, it must be 
remembered that there is no line of precedents 
attaching to Bengali terms meanings which make 
them understood as terms of art by Bengali law- 
yers The only safe course is to give to the words 
their plain and ordinary meaning. There are no 
particular words necessary to the vestiqg of a 
bequest or a legacy. 'Phe words ** parjyapla 
haAek; ” whether they mean “ descend to ” or 
•* devolve or go ” or “ shall become vested,” have 
the effect of vesting the legaev at once. Where 
diere is a bequest in favour of a person simply, 
it confers a vested interest, and the appointment 
of en executor and guardian to that person whilb 
he is a minor with a direction to make over 
the property to him on his attaining majority, does 
not postpone the vesting of the bequest. Judges 
who have heard the arguments and who are 
responsible for the decision, can hardlv with pro- 
piety rest it on the authority of one who has not 
heard the arguments and is not responsible for the 
decision thou^ he also may bo a Judge of the 
High Court tP had in August 1898, sold her 
interest in a certain moiety under a wiQ, together 
with an allowanoe of RffO per month, which, die tocdi 
under the will, to one A B B, and If on the same 
date disposed of all his interest in the said moiety to 
A A B who assigned the interest he took under both 
sales to If for R9,000. In a suit Iqr J7 in 1805 
for oonstruotion of the will, and for a declaration 



( 18015 ) 


DIGEST OF GASES. 


( 18016 ) 


WHiZi— conAl. 

8. CONSTRUCIION-conftl. 
of the ri^ta of the partiea under it the High 
Courts on the view that F would, on their oonstnio- 
tion of the wiU. be entitled to a largo amount 
•of acoumulationa of the moiety, which together 
with her allowanoe ehe had been induced to part 
with to A L E for only B3.000 : Held, on the 
facts, that the bargain was an uiiconeoionable one 
and could not be euBtained. On the conHtruciion 
put on the will by the Judicial Committee on appeal 
F took no intcreat in the moiety of the rcBufuary 
estate, and had assigned nothing but her allowance ; 
there was therefore no ground for holding the 
aBsignment to ^ L E to bo an iinconscionable 
bargain. Harbiss v. Bhown (1001). 

I.Ii.B.88Galo.eil 
8,0. 6 O. W. N. 789 

Ii. B. 88 L A. 159 

68. Charitable gift— SurcrMion 

Att (Jf o/ iJdJ). 90 and W5 — IloapUnh^ gif la to 
— Registration of gifts to hospitals— Corporate bodies^ 
gifts to hospUals not — ** For the benefit of the 
inmates of the Hospital,'* meaning of — Personal 
bounty, motives of — Residue — Property subject to 
trust incapable of taking effect. Charitable gifts to 
hospitals which aro recognised os existing public 
institutions aro good muiritable gifts, provided 
always, when the SiioocHsion Act applies, that the 
provisions of a 105 as to registration and deposit 
are complied with. To validate such a gift, it is 
not necessary that tbo institution to be licncfitod 
Bhould be a corporate body; it is sullicieiit if 
there be some vesponBiblo authority charged with 
tho general administration of the funds of the 
institution. Under s. 90 of tho Succession Act. 
property which is the subject-matter of a trust 
which is incapable of taking cifcct primd facie 
falls into tho residue, and it can only bo pre- 
vented from so doing by the express directions of 
tho testator. In re Bagdt, [7853] 3Ch, 348, 
and Blight v. HarlneU, L. R, 23 Ch. D, 218f 
referred to. On the construction of the will : — Udd, 
that the gift '* for tho benefit of tho inmates of tho 
Campbell Hospital *' does not indicate any motive 
of personal bounty on the part of the testatrix, but 
was intended to provide tor the general mointen- 
anoe of the Hospital named. Tho gift was acooid- 
ingly valid. Fanikdba Kumar Mittxr e. 
ADMUriSTRATOR-GXHlRAL OF BXROAL (1901). 

6 O. W. IT. 881 

69. Charilahle pur- 

poses^Uneertainty. A testator directed that after 
the death of his wife and in default or on foihiro of 
issue, his trustees should bestow certain trust pre- 
mises and the interest, dividend and income thereof 

upon some one or more charitable, educational or 
other philanthropic Institutions or institution 
oalculatM to promote tho public good, as they 
■hall in their discretion select." FIdd, that the 
gift to charity was void for uncertainty. Williams 
V. Kershaw, 6 CL S F. Ill n. followed. Bai 
Oradumbai V. Dadf Nusssibwavji Dady (1901). 

I. L. B. 86 Bom. 688 
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70. Succession Ad 

IX of 1866) s. 106 — Bequest to charitable uses by a 
testaior leaving a widow him surviving — Validity--^ 
" Nearer relative ** than a nt phew or niree. By 
s. 105 of the Indian Sucevssion Act. no man having a 
nephew or niece or any " nenriT n*lalive" shall 
havo power to bequualli any pro|)erty to chori- 
iablo um«8. except by will executed not less than 
twelve months before his cleiith and dopoHited 
as by tho section is provided. A tcNtator by his 
will lK*qiieathcd pioporty to chiiritAble uhi*s. and 
dictl two days then*after, leaving to widow him 
surviving. On (|iiestion lieing riiised ns to tho 
validity of the heqiiest s — //#/*/, tlint the lHM|iiest 
was valid. Thetorni relative in h. 105oM.he 
8iiccesHion Act refers to kiiidreil only, ns set fi>rth 
in the table of consangiiinily annexed* to s. 2-1 of the 
Act. and has no iipplieation to any relationslii]) by 
marriage. AnMiNiHTRATon-dRNKKAL ok MAOitAS 
V, Simpson (1902) . . I. L. B. 86 Mad. 638 

7L Executor— N//r7 by hgatee 

against executor for arrears of rent— Umiiat ion. A 
Hindu (IuhI leaving a son, a daughter, a widow and a 
brother's widow. He left a will whereby In* din>ct 4 d 
that the two widows should n*(vi\e‘ ' half and half " 
the annual income reiilixed from tint fmir houses 
which ho sfU'cificd. and that on tin* death of one of 
them tho survivor should take the whole for her life. 
The son was to niiike riqmirs ainl to pay the muni- 
cipal taxes payable in n‘K|K*c^t. of tln^ said luuiscs. 
but ho was to have " no maniif*r of right whal^tvor 
to t he income’ ’ thereof. H ct was also t.< » provide t he 
widows with f(HNl and eloibing for their life, and 
to provide the expensi>s of the innrriHgc of the 
tivitator’s daughter. Except as nbovi'mentioncd. 
tho whole of the; tewtat^jr's profsTty, movable and 
immovable, was left to the son. The plainiifi 
(one of tho widows) sinul to reeviver the trent 
of the four houses which hinl iiccriicd since the 
testator’s death. It was contendcil t hat by tho 
will the four houses were given to the widows. 
Hdd, that the son was the sole owner of tho 
whole property. The will, howeviT, had imposed 
upon him the duties of an executor, and ho should 
bo treated ns sneh. There was thus a fidneinry 
relation established Ijotwoen him and the widows, 
and they were entitled to the arrears of rent for 
the whole period claimeil. Ram nil an u. Manibai 


(1900) I. L. B. 85 Bom. 489 

78. - - The testator in 


his will made use of tho following expression 
with refereneo to expenses for pujahs, etc. — "You 
(t.e.. the executors) are to pay my share of the 
expenses whatever that may be.** Held, that tho 
testator did not intend thereby to give tho exe- 
cutors (they bedng the parries to decide what those 
expenses should bo) such an absoliite discretion 
in tho matter as might deprive tho beneficiary 
under the will of any beneficial interest in the 
estate. MuUick v. MuUick, 1 Knapp 245, referred 
to. NistarduDassi V. NundoLal Bosb(1902), 
I. laB. 60 Gale. 899 
M.70.W.K.868 
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7a Bzeotttorby Impliofttiozi— 

PrdbaU and Adminisiratum Act (F o/ 1881)t a. 7— 
WiUt eanatrucUon ol~^HU^o~adfuior~--OverHir. 
On a construotion of the will, held that the ahdKiii 
was appointed executor of the will by neoeesary im- 
plication, within the moaning of s. 7 of the Probate 
and Administration Act, and that the persons 
appointed as osees were merely co-adjutors or 
OTersoors. Brojo Ghundsb Goswami v. Raj 
Kumab Roy (1901) . . • • 6 C. W. K. SIO 

74. Time of payment to legatee 

^Absoiute gif^Aga of majofiiy of legaieo^Diredum 
in win for postponement of payment until a UUer 
periodt than majoriiyt effect of—PrivyCouneU^ have 
to appeal to — Civil Procedure Code (XIV of 1882], s. 
696 — Value of eubject^nuUter. Where a will confers 
an absolute gift, but directs that the property so 

S ven shall not be made over to the legatee until ho 
M attained a certain age beyond the period of his 
majority, such direction is inoperative, unless the 
will confers an interest in the property upon some 
person for the intervening period ; and the legatee 
is entitled to have the property handed over to him 
as soon as ho attains his majority. A question 
arose between an executor and a residuary legatee 
as to whether, under a will, the legatee was en- 
titled to have the residue handed over to him on 
his attaining majority or whether such pavmont 
was not to be postponed until ho reached too age 
of twenty-five, the executor in the meantime 
having a right to the income. The Court hold 
that payment should be made to the legatee on his 
attaining majority, and that the will conferred on 
tile executor no right to the income. The executor 
applied for leave to appeal to the Privy Council, 
and contended that the matter in dispute was of the 
value of R10,p00, as required by s. 600 of the Civil 
Proeedure Code, inasmuch as it involved the right 
to the whole fund. Held, refusing leave, that the 
subject-matter of the dupute was only the income^ 
and was not of the requisite viduo. The case had 
proceeded on the hy^thesis that the executor 
had the corpus of the estate as a trustee, and the 
only question was as to the income. Husxnbhot 
Abuxdbhot V, Ahmbdbhot Habibbhot (1001) 

L L. B. E6 Bom. 819 

75. WiU-^Bequeal to 

fdigioue and dharitabh purposes. Tho residuary 
clause of the will of a Hindu governed by tiio 
Mitakshara school of Hindu Law was as follows : 
**And as to the rest and residue of my estate, I give 
and device the same to my executor in trust to 
spend and give away the whole thereof in charity 
in such manner and to sudi religious and charitable 
purposes as he may, in his discretion, think 
proper.’* The bequest of the residuary estate 
was Md to be a valid charitable bequest. The 
direction to spend and give away the whole of 
the residue in charity governs the words that 
immediately foltow, and therefore the purposes 
lev which the fund is to bo spent must be 
bharitable, although thqy may at the same time 
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beroligioua. Bam Qopal Bonneffea v. AGMssn 
Bonnerjea, 1 Bom. H. C. 76 note followed. In 
re White, [2893] 2 Ch. 41; Bakers. Smtonl, Seen 
224 iPoeoek v. Attomey-Oeneral, L. B. 8 Ch. D. 
342 ; Morarji CuUianji v. Nenbai, L L. B. 17 
Bom. 381 : Ddb Shaaitar Nafanbhai v. Moliram 
Jageahwar, 1. L. B. 18 Bom. 136 ; Bunchardaa 
Vandfawandaa v. PaeMibhai, L. B. 26 I. A.71 ; 
Morieeu.Biahop of Durham, 10 Vea. 622, OanfffMi 
V. Thabai MvBa, I Bom. H. \0. 71; Adoocato^ 
Qenardl v. Damothar Madhowfi, 1 Bom. H. 0. 
76 ncte, Blair v. Duncan, [1902'\ A. C. 37 ; 
Sib Chunder MvUitk v. Treepoora Soondry, 1 
FuUon 98 ; and Toimaend v. Carua, 3 Hare 267, 
referred to. Pabbati Bibeb v. Rau Babun Upa- 
DHYA (1004) 1. Ii. B. 81 Calo. 895 

B.0.8 0.W.B.668 

78. Wm-CharUMe 

hegueatr—Beaiduary bequeal — ShAait, appointment of 
— Bequeal to poor rdativea-^Uneerlain bequeal. A 
testator by his will appointed B shebait for life 
and directed that after B*a death tho eldest male 
issue of B, or if no Issue, the adopted son of B, or 
if no adopted son, then such porson as B should by 
deed or will appoint, should become shebait. 
Hdd, that tho limitation to B was valid. A direc- 
tion to the oxooutors to sot apart a specific sum for 
distribution among the testator’s *' poor relations, 
dependants and servants,** is a valid charitablo 
bequest. Morice v. Biahop of Durham, 10 Vea.. 
622, distinguished. Atiomey-Qeneral v. Duke of 
Norlhumbemnd, 7 Ch. D. 745, and Horde v. Eaii 
of Suffolk, 2 Mylne dt Keene, 69, referred to. 
Where a testator devised spedfio immoveable pro- 
perty to C for life only, and further directed his 
executors to sell the residue of his moveable and 
immoveable properties and transfer it to a Uni- 
versity: — Hdd, that the reversion in tho property 
devisra to (7 for life passed on his death, under the 
specific residuary device, to the University. BIano- 
BAMA Dassx V. Kali Chaban BAinsBJXfl (1004) 

l.L.B.810alo.iee 

77. Conatruetion of 

wUl^onditional begueat^andiHon that legateea 
Should **hufMy apj^y for aubaial€nee**--Condition 
precedent— AppBeation made by leUera not in auh» 
alanee or apirit ** humbiU requeaV*^Hindu Loiuh^ 
Void bequut— Attempt to ereate parpetuity—Legaey’ 
for **aa long aa there are maleheira.^^ To his bro- 
ther, the father of the respondent, and another 
relative, by both of whom a suit against him was 
then pending for mttition of his sandndari, the 
lather of the appmlant in his will made a bequest, 
not as a duty, but as an act of grace, on the condi- 
tion that, ’* ehonld this suit wmoh is brought by 
them under an allusion be disposed of agginst therv 
and should they after the final Court’s decision 
humbly apply te subsistence,” they should receive 
a certiim allowance from land to be purdhosed for 
the purpose of maintaining them to be ’’enjoyed 
as 1^ as there are male heirs and then revert 
to the samin” :—HeU, tim Judicial Committee^ 
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thftt this condition wu not complied with bj a 
letter from ^ leepondent's father to the Collector 
of the dietrioti who wae administering the catatet 
not containing any language of humility, but assert- 
ing the camindav^B duly to maintain the applicant 
and demanding a sum considerably larger than 
that given by the will ; nor by another letter from 
the respondent to the Collector protesting against 
the inadequacy of the bequest, and demanding 
" something suitable to our dignity. ** the letters 
neither in substance or spirit evidencing a humble 
request for subsistence in the sense of the will 
In this view it was hold necessary to deddo a 
contention that the bequest was void as coming 
within the prohibition laid down in the Tagore 
Caee, L. B. L A. Sup. Vol, 47 : 9 B. L. B. 377. 
Vberabhadra Raju Bauaduh Oahu v . CniRAK- 
jivi Raju Garu (1906). I. L. B. 28 Had. 178 
B.O. L. B. 82 L A. 106 

78. TKt'S— Genutfic- 

nesa^Procedvre to he followed in deciding — Con- 
sideratiofi of eonitnia if ahould precede proof 
of execution. A Judge concluded that a will was 
a forgery primarily from a consideration of its 
contents, which ho thought to bo so cxiraorrlinary 
as to overbalance altogether the evidence of wit- 
nesses. who spoke to having been present and seen 
the testator sign the will and to having them- 
selves signed the will as witnesses. Ueldf that the 
method of procedure adopted was erroneous. It 
was not permissible to the Judge first to make up 
his mind about the contents of the will and then 
look at the positive evidence in favour of its 
execution from that standpoint. Belli Kurwar 
V. Mussamsiat Bhaoirathi (1006). 

0 C. W. TSr. 640 

70. Bepvgnaney in 

words — Construction of deeds — Indenture — Construe- 
tionof indenture — ** Absolutely,'' interpretation of — 
Held, that the rule that, if there be a repugnancy, 
the first in a deed and the last in a will shall 
prevail, has no application when the supposed 
inconsistondes are found in one and the same pro- 
vision. Advocatx-Genrral or Bombay v . Hor- 
Musji (1905) I. L. B. 20 Bom. 876 

80. , ■ . Wm mppresasd 

Fet'd — Sale, if valid, A grant of letters of 
administration obtained by suppressing a will 
containing no ajmintmont of executors is not 
void ab tfttitc ana a sale of a property of the 
deceased by the administrator, who has obtained 
a grant of an administration under such circum- 
stances to a purchaser, who was ignorant of the 
suppression of the will, is valid, even where tho 
grant is revoked after the sale. EUis v. EUis, 
[1906] 1 CK 613, referred to. Boxatt v. BoxaU, 
27 Ch. D. 220, followed. The defence of purchase 
for valuable consideration without notice is 
available against a claim based on an equitable 
title, but not against one based on a legal title. 
Hie will in this ease contained tho clause On roy 
demise G, son of P, or any full brother of 0, that 
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shall bo bom in equal shares, shall booomo the 
owner of tho sharo or shares left by mo and until 
tho said 0 attain majority P and B, wife of P, 
slmll remain trustee. t.e.. guanlians and next 
friends.** >^Held, that there was neither an 
express nor implied appointment of executors 
under that claure. GorAL Das AoARWALrA v. 
Budrbb Dabs Suurbxa (1906) 10 O. W. N. 668 

8L Construction — 

Buie against perpetuity^Huccessim Act {X of 
1863), s, 101. Clause 13 of the will proiluucd in 
this case was as follows : — ‘'As to my other pro- 
perty. which there is, that is tho pnifM^rty situatcHi 
on thu cast side of tho house of iiiy step-brotlier, 
I givo tho same to iiiy younger imiii I'hironjiv 
Mahndov for his life. Ho shall have no authority 
cither to mortgage or to sell tho said pro|MTty. 
Ho shall oil!}' rect^vo the iucouio of tliu sail I pro- 
perty and 1 givo tho proiarrly after his iltMilli to his 
Son or to his sons in equal sharo shoiild there lio 
(any such son or sons). In case ho Icavos no son 
behind him iny mukhtcars shall get a son adopted 
by his wifo and thus p(T[ii‘tiinte his nnino. And 
they shall givo tho said property to him on his 
attaining tho ago of 21 years. Iliid, on a con- 
stniciion of tho above elniisi*. that tho bequest in 
favour of a son of llnlindc^v. who might bo adopted 
at any time after Mahaduv’s death by a widow, 
who might not have Imhui living at thu testator's 
decease, wos void under h. 101 of the Suect^Hsion 
Act (X of 1805). Kabhinatk Ciiimnaji r. CiiiM- 
NAJi 8adashiv (19f)Q) . I. L. B. 30 Born. 477 

82. Funil specified, 

liable for debts mul expnses fi'r-w when there is a 
residue untlisposcd of. WIictu a w'ill directs that 
thu funeral ami testa mentary exiHMises shisdil bo 
paid out of a legocy, but makes no diHfioHitjon'of tho 
rosidnary estate, sueh exiXfiiscH will nevertholosB 
be ])ayablo out of the fiiml H|H‘eified and tho fact 
that the testator at thu time she made tho will was 
not aware that she had a n^sidiic to disposo of, will 
not justify the Court in six'culating iifMm what she 
would or might have done liad she Ixxm awaru of 
it. and doparting from tho expnifis directions nt tho 
will, to make a new will for her. (yAMAXl v. An- 
miristratou-Gxnebal of Madras (1906). 

I. L. B. 28 Had. 200 

03. "Such dtMs and 

liabilities as aforesaid" — "Such," meaning of--^ 
Time no part of the discretion. A will contained a 
clause providing — “11. As regard* tho remaining 
one equal fourth share of the said residue 1 direct 
that, if at tho time tho said residue is divisililo. my 
■on Ardeshir shall have no debts due by him or any 
liabilities likely to result in a debt or debtslpf 
more than Rupees five thousand tho said share 
disll be made over to him absolutely, but if 
otherwise then I direct that the said diaro diidl 
bo held or settled by my Executors upon trusts, 
until the said Ardeshir thall bo free from such 
debts and liabilities or until he shall die, to 
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apply the income of the same in or towards 
the maintenance and support of him, his wife 
and children or snch or one or more of them tho 
said Ardeihir, his wife and children as the trustees 
may at their absolute discretion determine and 
the education or other benefit of such clUldren 
including their marriage, but when and so soon 
as the said Ardeshir shall free from such 
debts and liabilities as aforesaid upon trust to pay 
tho same and all unapplied income, if any, to him 
the said Ardeshir absolutely.** A question having 
arisen as to whether tho expression ** when and so 
soon as he tho said Ardeshir shall hn free from snch 
debts and liabilities as aforesaid '* had reference 
only to debts and liabilities existing at the time 
when the residue was divisible. that the debt, 
and liabilities to which tho clause related were 
debts or any liabilities likely to result in a debts 
or debts of more than Jiupcos five thousand and 
it was with debts of that description that a 
comparison was implied by tho woid ** such.*' Time 
was no part of their desetription and reference 
was made to time only to indicate the event on 
which certain consequences were to follow 
according as debts and liabilities of tho descrip- 
tion indicated did or did not exist. Bai Jaiji 
V. Macucoo (1900) • . L L. B. 80 Bom. 488 

84 — WiU — Appoint- 

ffieid by general hequest^Pawer created evbeeqntnUy 
to the fcvE— /ndtan Sueecetion Act {X of 1866), a. 78 
•—Civil Procedure Code {Act XIV of 1882), s. 627, 
case elated under, A general power of apiwintment 
may bo well exercised by a will executed pre- 
viously to tho creation of the power and that 
too by a more residuary gift. DissnAW Soram 
V. Dinshaw Sorabji (1907). 

. I.L.B.81Bom.478 

86. WiU-Conetruc- 

lion of witt^Uncertainty^Begueele of purpoeee 
of popular ueefulneee, or for purpoeee of charily. 
By her will N, after making various bequests 
bequeathed the residue of her estate as 
follows: — **A b to whatever immoveable (and) 
moveable (property) and property in codi bdong- 
ing to me may be in excess or may remain over 
as sui^us after a dispocition diall havo bMn 
made in accordance with what is stated in the 
clauses above written, my abovementioned six 
executors are to make use of ^e same in such 
manner as they mav unanimously think proper 
for TOrposos of populoT usefulness or for puiTK>ses 
of chmty. And I give to them (t.e.) my above- 
mentioned trustees full authority to use the ■ am e 
in that manner.** BekI, that the gBt of the residue 
was bad for uncertainty. Rumdwrdae v. ParhtOi- 
oat, 7. L, Jf. 23 Bom, 726, relied on. Tuxumdas 
o. Habidas (1907) . . LIi.&81Boin.688 

88. — — Tedt/nusid words 

to have (heir legal effeO, unhes iuUatum to tho 
eoairary apparoiU on (ho faeo of uM-JIho words 
^•tn trust* do not always enaU a tru^Morgar 
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—Where truH m favour of party m whom legal 
estate rested, eguStable estate merges in the legal 
estate — General disposition of whole estate will not 
be cut down, unless intention so to cut down is clear, 
WiU must be construed as a whole— The words **as 
she may require'* mean, *'as may be necessary,'* In 
construing wills, the test to be applied is what did 
the testator mean, having regard to the words 
used. Technical words or words of known legal 
import must have theii legal effect even though 
the testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make 
it perfectly clear that the testator did not mean 
to use the technicid terms in their proper sense. 
Per Lord Davxy in Lalit Mohan Singh Roy v. 
Chuhhun Lai Roy^ I, L, R, 24 Calc. 834, 846, 
referred to. The words *' in trust ** do not invariably 
create a trust. Tho principle that a trustee cacnot 
take beneficially has no application where the 
trust is in terms in favour of the party^ in whom 
tho legal estate is vested. Where both tho legal 
and equitable estate are given to the same person, 
the two estates merge, and the person to whom 
they are given, takes the legal estate. Where a 
testator devises all his property, the generality of 
the disposition will not bo cut down, unless the 
intention so to cut down is clear. Tho wilV must 
be construed as a whole and in a manner consistent 
with tho intentions of tho testator and its general 
tenor. The words “as to her may seem boat* 
moan ** as die may think fit.’* Where a person is 
authorised to draw money for certain purposes 
** as he may require,** ho can draw only such amounts 
as may be necessary ’* for the purpose and not 
any amount “ as ho may think fit. ** A will con- 
tained tho following, inter alia, clauses:— (I) '*1 
will and bequeath to my dear wife Annie in trust 
and for her maintenance and support during her 
life all the money, property, goods and chattels, 
of which 1 may die possessed whatsoever and where- 
soever situated and 1 appoint my dear wife Annie 
sole administratrix of this my last will and testo- 
mont.** (X) “I further will that my dear wife 
Annio as solo executrix of this my last will and 
testament diall draw from current deposit accounts 
whether here or in Great Britain such sum or sums 
of money as she may require for her maintenanoe 
and for the working and maintenanoe of «my pro- 
perty, and that die shall receive and dispose of all 
proems, rents and profits from tho said property 
as to her may seem best in the interest of the pro- 
perty and 1 empower her to sell sU or any part of 
&e property at any time, when it may 
to her that a favourable opportunity occurs. 
On the question whether the iridow of the testator 
took an absolute life estate or whether the words 
** in triwts^** in danse (1) read with the words*' die 
diall receive and dispm of ... in the 
interest of the property** in dause (X) oonstitnted 
her a trustee in respect of sudi portion of the in- 
oome as was not respired by her lor her mainten* 
anoe and snpp^ EM (i), that the words '*in 
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trust** in clause (1) were not intended to create 
any trust, but only to indicate the nature of her 
estate and that she should enjoy only the income 
for her life and should not deal with the cor/iMd 
except as authorised by the will, (ii) That clause 
(X) did not create any trust, and that the wonts 
*die shall receive and dispose ... in the 
interests of the property’ w*ere simply enabling 
words, which authorised her to apply, as she thought 
fit, the income of the property, upon the property. 
The testator intendMl that she should have ah un- 
fettered discretion in the maintenance and develop- 
ment of the property, without being questioned by 
any one interested in the reversion, (iii) That a life 
estate was given to the widow by the words “ during 
her life” and such (‘StaU* was not cut down by the 
words for her maintenance and support ** wliich 
were simple w'ords of description or motive, ami 
that, if a trust was intended, it was for her benefit 
only, in which ease* the legal and equitable estate 
merged and she took the legal estate, (iv) The 
Words ** os she may require ** in clause (X) did not 
autiioriso the widow to draw any amount ** as she 
thought fit, *^ but only such amount as should be 
** necessary for the purjiusct slated.'* (v) That there 
was nothing in clause (X) which showed a tslear 
intention on the part of the tesiator to cut down 
the estate given by clause (1) and the w'idow accord- 
ingly took a life-OHtate. Wimom v, Oaxkh (lfX18). 

I, L. B. 81 Mad. 883 

87 . — ConfitrHction of 

doevmtini — ‘ ' — General persomil esUtle . — 

Where a testator after clearly inilicating an inten- 
tion to exclude entirely certain of his relations from 
succession to his proptTty, procccdcil to bequeath 
his money *’ to two legatees, with directions as to 
its disix>sal, it w'as Md that the intention of the 
testator being apparently, from a perusal of the 
whole Will, to Ix^quenth all hia pcraunal proiierty 
to the legatees, it was nut necessary to construe 
the term used in its strict limited signification, 
but the whole of the teatator’s ptM-sonal estate 
I)a8Bcd. Cadofjnn v. Palaji^ L. H. 25 Ch, D, 154, 
referred to. Cheda Lal r. Gojijxd Ram (1002). 

1. Lw B. 80 All. 465 

88 . Gift lo chnrit" 

ahk jnirpose — Unnecesdary awl umeM ohjeel — 
Cy-prid doctrine — Trudi ineajiiilde of being carried 
oifl at teHator's death — Diversion of fundd to netful 
and henefeial purpose-— Power of Gourt, On tho 
authority of In re Campden Chariiied, L, B. 18 Ch. 
D. 310, and of other eases it is clear that when, 
under idtered clreunislaoccB through lapse of time 
or through other causes, it appears to the Court 
that the charity provided by the donor could not 
be carried out literally in terms of his directions 
with any l^nefit whatever to the objects of his 
benefaction, the Court ought not to hositato to 

S ve its sanction to a scheme, which will oany out 
te charitaUe intentions of the donor to be gathered 
from the instromont establiabing the charity, aa 
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nearly as possible to the original intentions of 
such donor. Each case in which an application 
is made to divert eharity funds into other eliaimels 
^y-prts must necesNarily de|)f*nd u|x»n its own facts 
and eircumstances and u|Mm the evidences otldueed 
before the C'ourt. In the Matter of lloRMrsjf 
Framji Wakdex (in07). 

I. L. B. 88 Bom. 814 

- — — - Brtiursi to a 

charih/— General eluiritnbtr intrntiofi— Death of 
exeentors- Charity not established --Aceumubiliond 
of interest on fowl — Hesiduv of estote- ~Cy-/triM 
doctrine. Where a tcslutor has manifestiHl a 
general charitable intent im, llic bequest will not 
fail merely U'cnuKit the executors me dead, and 
tho land which the testator disireil for liis charity 
is not available for the piii-]H>K«\ The fact that a 
eharity has not Ikhsii establishiMl earlier does nut 
render the interest accnieil on the fiiml npplicahle 
as a fjortioti of tlie lesidue of the estate. Aecii- 
midations of inten^t form |Mirt of (ho capital for 
the purpose of euryi:ig out the object of the 
charity. ADVorATK-GKNKitAL nv Krnoal r. 
Bkmmiamiieus (nN)8) . I. L- B. 36 Calo. 861 

90. - - Secret Truate —Indian Trusts 

Act, SB. 5, 81 **Aiien>ttint rircntnstnnres*' 

•under s, 81, wluit are.- Admissibility of extrinsic 
circumstances lo proee that kifaten Umk us trustee 
or to prwfi resulting trust in faiHitir of next-of- 
kin- Benaum, proof of, in rase of wills yoirmed 
by Kwjlish hw. On the liMli April lHt>2, \Y. 
T. excciitcul a w'ill in the following (criiiH :--Thw 
is the last w'ill and testaintnt of Mr. William 
Taylor, of I’lirlnkimcdi, Oanjmii. India. I give, 
dovist; and bequeath unto S. S. S. thiurachaiidra 
tlajapnti Nura^aim Oco, Zamind.-ir of I’nriakimcdi, 
all that 1 may posscsK at the time of my death, 
including iny property at Kodaikanal, mill shares 
and other property in the t'uiiiinercial Land 
Mortgagif Rank, Muilnis. also biNiks, fiiriiitiiro 
and other proiH'rly movable and iiiiinovuble and 
1 apiM>int the said S. S. S. Ouiiivliamlni Oajariati 
Narayanu Deo to be my Hi»le executor. I have no 
doubt he w'ill carry out my wishes. In witness 
whereof I, the said William 'laylor, have to this, 
my last will and testament, set my nume tliis iOtli 
day of April uno thousand eight liiir.driHl and 
ninety-two (1802). W. T. died in .laiiuury 11102. 
iSubsoqiivnl to his death, a letter written by him 
bearing dale 28th April ISOA and addressed to the 
then zainindur of Pnrlnkimedi (the legaleo under 
tho will) and containing mi eiidurHeuieiit (hat it 
was to Ijo opened after the di.^ath of IK. T. was 
founil. 1 ho letter directed the legatee to convert 
the testator's property into money and remit the 
proceeds to B. T., brothiT of W. *T. The legatee 
proved tho will and dkri in 1005 and this letter 
was not communicated in the lifetime of W, T. 
In a suit brought by tho uoxt-of-kin of tho testator 
for tho adminiatration of tho estate against the 
■on and heir of the legatee \—Udd, per Sin Abnolu 
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Whits, OV., and Sankahak-Naib, J., that the 
letter of the 28th April 1895, not having boon 
oommnnioatod in the testator ’ b lifetime did not 
operate to create a trust in favour of Jt. T., cither 
under the rule of English Law or under section 5 
of the Trusts Act. The Legidaturo in enacting the 
proviso to section 5 of tho Imlian Trusts Act did not 
intend to depart from tho English Law and the 
Court will impose a trust on a legatee only when 
there is fraud according to English Law. Manud 
Lou% 9 Kunha v. Jnana Codho, /. L. R, 31 Mad. 
187t referred to. Per Sik Abvold White, C. J. 
—The letter is not admissible to diow that the 
testator did not intend the legatoo to take tho in- 
terest which the will purported to give him. 

Attendant circumstances ” in section 81 of the 
Trusts Act means the samo as surrounding cir- 
oumstancos and it' is only when the latter can be 
considered for tho purpose of ascertaining the inten- 
tion of the testator under tho English Law that 
evidence of an attendant circumstance can be 
given to show that the testator did not intend to 
dispose of the beneficial interest in property devised 
by wiU. Undor the Englidi law tho letter could 
not be looked at to show that tho legatee under 
tlte tnll was not intended to tako the beneficial 
hiterest and the Indian law is tho same. In re 
Boyea Boyea v. Carriti, 26 Ch. D. 55i, distinguished. 
Where the ** attendant circumstances ” show an 
intentiou to dispose of the beneficial interest to 
any one, whether he is or not the legatee named 
in the will, there will be no resulting trust under 
section 81 of the Trust Act The words **I have 
no doubt ho will carry out m^ wishes*’ do not 
show that It was not the intention of the testator 
to dispose of the beneficial interest. In tho case 
of wills executed by an English testator, tho law 
of **.tenami " cannot be applied so as to override 
the provisions of tho Trusts Act or tho Succession 
Aot or the English principles of equity on which 
these provisions are based. Per Sahkaban-Naib, 
that the letter may be looked at for the purpose 
of determining whether tho legatee was only a 
benamidar or trustee for some other person, ft is 
also admissible to show that the legatee was only 
a trustee under section 81 of the Trust Aot. An ; 
** attendant oiroumstance '* under section 81 of the | 
Trust Act, means a circumstance that accom- 
panies or follows the transfer or bequest Tho 
letter was intended to accompany or follow the 
will and may therefore bo taken into considera- 
tion to discover the intentions of the testator. 
GRie letter must be read with the woids of the will 
that tho testator hod no doubt that the legatee 
would oarry outhls wishes; and the two read 
tc^ether cleariy show that the legatee was not 
intended to talm any beneficial interest. Riohabd 
Tatlob 0. Thb Bajab of Pablaximbdi (1909). 

I.L.B.82M^448 


91. 


Malik,'* meaning of— 

OoMfructioii o/— Absolafs Mered^Hindu miew, 
UidiSB there is something in the oontezt 
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qualifying it the word tnalik used in a will bears its 
technical meaniii^. When a testator bequeath^ 
his property to his issue if he happened to ^ve 
any, and if he had no issno then to his mother and 
wife who Were to be tnalik aur kabiz** : — Bekf, that 
tho ladies obtained an absolute interest. Suraf^ 
mani v. Rabi Nath, I. L. R. 30 AU. 84, referred to. 
Thaxub Pbasad V. Jamba Kunwak (1909). 

I. L. B, 81 All 808 


u 3. EXECUTION-! 

1. SuooesBion Aot b. 80— Ftgna- 

Ittre of Ustaior-^Naiure of eseeetUion required. To 
entitle the executor to probate, the signature oi 
the testator must be that of a conscious person, 
and not tho results of mere mechanical movement 
of the hand. Kalbb Taba Dossta v. Nobin 
Chundxb Kub 21 W. B. 84 

2. . - Execution of will 

by impreaaion of faceimile of the namo-^Succeeeion 
Act, a. 60. A testator, who for a number of years, 
was, as ho was unable to write, in the habit of 
using a name stamp, which used to be attached by 
a servant, to any document or paper he wanted to 
sign, executed a will, and under his direction a 
servant afllxod the impression of his name stamp 
on the said document. Held, that the execution 
of the will in this case was proper and came strioGy 
within tho moaning qf tho woras used in s. 50 of tfao 
Indian Sucoossion Act. Nibmal Cuundeb Bamdo- 

PADHYA V. SaBAZMONI DeBYA. 

I. L. B. 26 Calo. 8U 
8G.W.N648 

8. Want of proof ct 

due execution and of knowledge by teatairix of 
contenta of wiU. Whore tho defendant claimed the 
property in dispute under the will of a Hindu 
widow but kept back the evidence which would 
have clearly established that the mark purrortii^ 
to be made by the widow was really m^e oy her 
or at her desire, and that at the time of the exeou- 
tion the nature and contents of the documents were 
Well known to her, the Court refused to act upon 
it. Habilal . Habjiyandas v. Fbanyalavdas 
Pabbuudas . • . . L L. B. 16 Bom. 229 

4, ■ Probate and Ad* 

miniatration Act {V of 1881), a, SO^Evidenee aa 
to (he execution of a wiU by a person near death. 
On a question of foot raised in 1887, whether an 
allegod testator had or had not bem able to duly 
execute his will, as he was said to have done during 
• his last illness, the judgment of the District Court 
in the affirmative was restored. The judgment of 
the nyh Court which would have revoked the 
probate granted in 1882 was reversed, upon the 
consideration of oonflioting evidence as to the 
mental oapaoity of the testator, uid as to the 

S muineness of his stepature. Roiiibb Geuhmb 
UXBBJX Vi Bajani Kaht Muxbbjl 

I.Ii.B.21Ctelii.l 
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Si Evidence aa to 

txeouiion-^Duiy of J^e. The question whether 
an alleged Hi^u will was genuine or not was 
railed hy the relations of the deceased, on an appli- 
cation, under the Probate and Administration 
Act (V of 1881), for administration with the will 
annesed, filed by the proponent It was hdd 
npon eyidenoo, which was very conflicting, in 
■ome respects obscure and unsatisfactory, and in 
reference to which the Court below had differed, 
that the will wai genuine, and that the High Court 
was not justified in reversing a decree to that effect. 
It was also hM that it is the duty of a Judge in 
suf^ cases patiently to investigate the actual 
fMts, idaoing himself as it were in the position 
of the oJlcgra testator with all his actual sur- 
roundings ; not to approach the subject from the 
point of view of what a testator ought or would be 
likdy to have done on some preconceived idea of 
Hindn usages and habits of thought. Dowlat 
Koib 0 . Ramfbul Das . I. L. B. 26 Calo. 469 

L. B. 86 1 A. 81 
- 8 0.W.ir.l77 


0. Proof of due «e- 

eidtbn of wiU where ike mental eapaeiiy of testator 
is tn dispute — Evtes for decision of such cases — 
Preoiiidtption-^Duty of Appellate Court in deciding 
on emdence of witnesses. In all cases in which the 
evidence is conflicting, it is the duty of a Court of 
appeal to have ^at regard to the opinion formed 
by the JudgOi in whose presence the witnesses 
gave their evidence, os to the degree of credit to be 

S m, to it i and probably the advantage of hear- 
tho witnesses give their evidenco is of special 
no where there is conflict between them as to 
the mental capacity of a person whoso conduct 
they have observed, and whose state of mind they 
.depose to : for the original Court had not merely 
the better opportunity of judging of the truthful- 
ness of the evidence from the manner in which it is 
given, but also of judging how far the witnesses 
possess those qualities on which depends, much of 
the value of evidence given in good faith, vir., power 
of observation, power of judgment^ accuracy of 
expression, and general intelligence, which ara of 
special importance in oases where the execution 
of a will is disputed on the ground that at the time 
the will was alleged to have been made, the mental 
capacity of the testator was such that it was doubtful 
whether the will could have been *' duly executed. ’* 
*'Dae execution*’ of a will implies not only that 
the testator was in such a state of mind as to be 
' able to authorize, and to know he was authorizing 
the execution of a document as his will, but also 
that he knew and approved of the contents of the 
Jnstrument ; and in such cases of disputed execution 
the Judge Aould consider and express on opinion 
upon both these questions. In ordinary cases 
• execution of a will iy a competent testator raises 
•the presumption (sufficient^ if nothing appears to 
the contrary, to estaUidi) that be Imew and ap- 
-proved of tito contents of the will. Also under 
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ordinary circumstances the competency of a tes- 
tator will be preaiiniiHl if nothing appeors to rebut 
the ordinary presumption : ordinarily, therefore, 
proof of execution of the will is enough. But 
where the mental capacity of thu testator is chal- 
lenged by evidence, which shows that it is, to say 
the least, very doubtful whether his state of mind 
was such that ho could have ** duly exivuted *’ 
the will as ho is alleged to have done, the Court 
ought to And whether uiK»n the evidence the tes- 
tator was of sound disposing mind and did know 
and appro VO of tho contents of the will. Whoro 
this had not been done, thu Apis'llate t.'oiirt, after 
considering the whole evidencre, hdd, contrary to the 
decision of tho lower ('•oiirt, that tho w*ill was 
not pro veil and rcdiisiHl probate. Woonssa 
Chunder Biswas v. Kasiimoiijni Dassi. 

I. L. B. 81 Calc. 870 

On appeal to tho Privy Council : On the weight 
of the evidence tho Jiidieial Coininitiee dceideii 
that the i>ro|xinetit had not diHcharged the burden 
of proving him to have been capable. 7 ho pre- 
sent ease did not reaeiiiblo one where a testator, 
near death, might, with the rer|uiaitn degree of 
knowledge, have executed a disposition of his 
liroiMnlv for which, previously anil while ids mind 
was still in vigor, he might have given instnio- 
tions. Rash Moiuni Da.*;! r. Umesii (hiuNDSu 
BI8WA.S . I. L. B. 26 Calc. 884 

L. B. 86 1. A. 109 
a C. W. N. 881 

7. Proof of cxccum 
tion of willr-PrvbabiUties- ’Evidence. The fact of 
the execution of a will was dispiiti^d by a tes- 
tator’s relations. They impugned tlii! will mainly 
on the theory of tho improbability of it<< having 
been executed by him under thu uirciimsihncos 
existing at ilie lime, and in tlie presenfe of the 
witnesses allegoil to have attested it. They 
ailmittcd his intention to cxeeuto such a will, 
but contended that, having long defcrreil the 
execution, he hail died without having effected 
it. To outweigh thu strong and satisfactory 
evidenco ufam which tho uflirmative of duo 
execution rested, it would have been necessary 
that the improbabilities should linvo Itocn 
cogent and clearly made out. But in their 
Lordship’s opinion, it was neither flin one 
nor the other, and was based on an exaggerated 
view. The suggostcxl inferences against tho will 
wore not borne out ; and, on the other hand, the 
testimony in support of it was good. Tho judg- 
ment of the High Court, maintaining tho will, 
was affirmed. Chotev Nakain iSixoh v. Ratan 
Koir .... I. L. B. 88 Gale. 619 

L. B. 88 I, A. 18 

8. Suit by testator's 

son contesting validity of wiU^AUeQtd lesfamefil- 
ary incapacity. Although tho mental faculties of 
n person suffering from partial paralybis may 
have been affected by hiz physical weakneiw, Im 
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may btill be capable of deviaing and of executing 
a will of a aimple character, although unfit to 
originate or to comprehend all the details of a 
complicated settlement. In one seaae the testator 
may not have butsn in the state which the witnosfiOB, 
described as “his full senses. ’’ Ho was feeble in 
body. The vigour of his mind was impaired, and 
bis utterance was defective. On the other hand, 
there was nothing in the evidence which could 
reasonably lead to the inference that he was in- 
capable of undcratanding such business as fell to 
his lot, or of regulating the succcssioii to his pro- 
perty. At the hearing of the suit, it was alle^ 
that he was subject to insane delusions, as to which, 
however, the Courts below concurred in finding 
that they had not biten shown to have existed. 
Ihe statements made by him alleged to have been 
the result of delusion, had not been shoum to be 
altogether without foundation. As to this, their 
Lordships' opinion was that, in order to constitute 
an insane delusion alTccting the question of testa- 
mentary capacity, it should have been shown, 
not only that it was unfounded, but also that it 
was BO destitute of foundation that no one, save 
an insane person, would have entertained it. Iho 
judgment that this testator hod not testamentary 
capacity appearod to them to have had the unwfe 
basis of speculative theory derived from medical 
books and judicial dkia in other oases, and not to 
have been founded on the facts proved in this. 
Sa^id Ali V. iBAD Ali . I. li. B. S8 CaJo. 1 

li. B. 22 1. A. 171 

9, Incapacity /rom 

iUneaa — Influence not uinounling to coercive inijluenee, 
A Khoja Mahomedan resident in Bombay made his 
will in 1880, appointing his wife, and his oldest son 
by a former wife, to execute it. The testator died 
on tbo 0th February 1801, having at differefit 
times, in the interval, made four codicils. The 
widow, applying for probate, of all the above, pro- 
pounded a fifth codicil, alleging it to have been 
made by her husband on the 0th February 1801. 
The son petitioned for probate to bo delivered to 
him and to the widow, but only of the will and of 
the first two codicils, contesting the three later 
codicils as having been made under undue influence 
exercised by the wife. He disputed the last codi- 
cil, not oidy on the ground of undue influence, if 
the oodioil had been in fact executed, but becadse 
at the time of the alloged execution his father was 
almost unconscious, and unable to understand 
what he was doing. The High Court, in its original 
testamentary jurisdiction, refused probate of the 
three disputed oodicila, granting probate of the 
will and of the first two codiofis only. Ihe Appel- 
late High Court granted probate of the will a^ of 
the five eodicils, finding llmt no undue influence 
had been exercised, and that the fifth had been 
executed hy the testator with knowledge and com- 
mhension of its contents and of hie Im volition. 
Ihe Judicial Committee affirmed the judgment of 
the Appellate Court as to the absence of undue 
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influence. In their opinion, if there was not 
evidence, and there was not, to show coercion in the 
special matter of the ccxUcils, general assertiona 
of the wife's commanding character, and of the 
husband's weakness, and of their differences went 
for little. But in regard to the fifth codicil, they 
affirmed the judgment of the original Court, finding 
the evidence to have left open the inference that 
the testator had been at the time when it was 
alleged by the widow that he had made this codicil 
too exhausted and ill for such a tefttamentary 
act. SaIjA Mahomxd JAFrnRBHAi v. Dame Janbak 
I. L. B. 22 Bom. 17 
Ii.B.241. A.148 
1 G. W. K. 481 

10. — — Execution of will 

—Evidence on Ike queetion of whether the teatator 
woe of sound diapoeing mind at time of execution 
—Reveraal hy Appellate Court of decision of Judge 
who heard evidence and entirely disbelieved iheir 
teatimony--Onua of proof. On a contCftted appli- 
cation for probate in which the question was 
whether a tentator sPhs of sound disposing mind on 
two separate occasions when ho was a]lc|^ to have 
execute a will ami a codicil, the Judge who saw 
and heard the witnesses decided that the only reliable- 
evidence was that of the doctor who attendpd tiia 
testator and attested the two documenu, and 
riiat if the doctor's evidence was true, then tibiat 
of the principal witnesaos in support of the wUL 
could not be ; and he therefore disbelieved their 
story SB to the execution of the documents, and 
dismissed the application for probate. The Appel- 
late Court being of opinion that he had not 
given adequate consideration to the possibility 
that in spite of the testator’s physical infirmity, 
his mental capacity was sufficient, reversed the 
decision and granted probate of the will and 
codicil. Helrf, by the Judicial Committee (rovers-- 
Ing the judgment of the Appellate Court), that 
the modicaT evidence entirdy justified the view 
of the Judge who hoard the evidence, namely, 
that it left ihe onus on the plaintiff who pro- 
pounded the will quite undischarged, so that 
in the absence of other reliable evidence he had. 
no alternative but to dismiss the application. 
It is always difficult for Judges who have not 
seen or beard the witnesses, to refuse to adopt 
the conclusions . of fact of those who have, but 
that difficulty is sreatly agmavated when the 
Judge who heard them has sormed the opinion 
not only that thdr inferences are unsound on the 
balance of probability against their story, but that 
they are not witnesaos of the truth. CogUan v. 
Cnn^berhud, [1898] 1 Ch. 70S, referred to. Sbue- 

MUOABOYA HuDAUAB V. MaBIKXA MirDAliIA& 

(1909) L L. B. 82 Xnd. AO^' 

IL WiU^ExeeuiUm 

^TeatammUofy eapacUy-^WUl drafted aeeording to 
inatruetUma and signed hy lestalor wilkoiif 
time understanding aU Ha proviaiona. Seaam: 
Where it was proved that a will was pcepand . 
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acooiding to the testator’s instructions by the 
person entrusted with its preparation, who more- 
over was fully conversant with tho testator’s 
affairs and was apparently on intimate terms with 
him, so that the testator would have ample reason 
for believing that tho will placed before him for 
signature was drawn up in aeeordaneo with his 
instructions, it should be considered his will if ho 
sot his hand to it, and it would not ho necessary 
to prove that at the time he was capable of under- 
standing all its provisions. Perera v. Perenu [1001] 
A. C. 364, leforred to. Hdd^ on the facts of the 
case, that tho testator was not merely supiiosing 
that ho was executing a will but possesMcd at tho 
time sufficient intelligence to be able to understand 
the provisions of tho will, which were of the sim- 
plest chat actor, though he might not possibly have 
been able to follow every sc'ntcmfc of the will. 
Kusum Kumabi Dassi v. Satishkmika Nath 
Bose (1009) . 18C.W.N.1128 

4. FORM OF WILL. 

1 ... Buddhist will— 

ttsaion Act (X of 1866), s. 331. Probate may 
be granted of the will of a Buddhist made after tho 
1st January 1800. It is not necessary that tho 
will of a Buddhist should be executed according 
to the formalities prescribed by the Succession 
Act. In the ffioUer of Kokya Dine. 

8 B. Ii. B. A. 0. 79 : 10 W. R 417 

9. Teatamentary dooument— 

WiU to have effect on contint/encif-^-Prchate. A, 
being ill and away from home, wrote to his brother 
B certain directions as to tho management of bis 
property, and concluded : '^Brother, if I die of 
this sickness and C survive me, then whatever 
property I have you will give one half to C,” etc. 
In another and subsequent letter ho wrote to B ; 
"1 don't think that the illness 1 am now suffering 
from will terminate fatally ; but in case I should 
die, then you will give to C one half of my Com- 
pany’s papers,” etc. ”I appoint you turney 
(executor) in all matters relating to C,” etc. A 
recovered from the fever, but died suddenly a year 
later, without having made any other testamentary 
disposition of his property. In a suit brought by 
B as executor of A, according to tho tenor of these 
documents against the widow of A, for the purpose 
of having probate of them granted to him as of the 
will of the deceased : — Held (reversing tho judgment 
of MACPUEEflON, /.), that the documents were 
only intended to have a testamentary effect in tho 
event of A’a having died of the sickness he was 
suffering from at the time of writing, and therefore 
probate which had been granted by the Court at 
the original hearing was ordered to bo brought 
in and cancelled. Kameenee'^Dossee v. Bisso- 
VATH Ghosb . • • • 8 Ind« Jiir. N. 8. 6 

8. Imperfeet fom of 

unexecuted by teetator-^-^nk epaeee 

VOL. V. 


W TT i T » - eontd. 

FORM OF WlLL-coaell. 
in body of mil — AppHeation for probate, A testa* 
tor died leaving as his will a printed form of will 
imi)iTfi*ctly filled in, and having omitt«Hl to insert 
his name and description at tho head of the docu- 
ment, and to append his signatiin* thereto. Ho 
hatl, however, written his name in the attestation 
claiiHc and completed the diM|smition clauNO be- 
queathing all his pro|H'rly to his wife and ap]x>inU 
ing her sole executrix. Held, that this was suffl> 
cient, and the will should bit admitted to probate. 
In the gtHtds of Pttemnre, L. H, / P, ,(• D. 653^ 
referred to. In the goodn of PoKTiiorsK. 

1. Ii. R. 84 Calo. 784 

4. . Document intended to 

take effect partly in the lifetime of the 
executant and partly after the executant's 
death — PrtJmtr. uittl AdminintratUm (T of 
ISmSI), m, 3. Then; is no obji^etion to one |Nirt of 
an iuHtrumeiit o|MtrAting in /tnesenti as a deed 
and another in futitro oh a will. CroM v. Croon, 
8 Q. n. 714 : 16 L. J. X. S, Q, B. 217, rc'fomd 
to. CUANI) Mal f. Laciiiimi Nauaix. 

1. L. R. 88 AU. 168 

8i Codicil — Pnihtite, npplicntion 

for — Document referring to wilt. After lettors of 
administration witli the will annexid had boon 
granted, the administrator found a Issik containing 
iniuiinranda in tho testator’s handwriting, modo 
after the date of tho will, and directing certain 
disiMisitions of his pro)H;rty. One entry referred 
in express terms to the will. The testator was a 
clnmieilcd »Seolehinan. Held, on a |Kdition by 
the administrator, asking that the memoranda 
might be admilteil t4) jindiatc, that, the memoranda 
w'orn not testamentary document s, and the peti- 
tion was theitifore disinisHiHl. In the. goodu of 
WKMY.S.S . . I. L. B. 4 Calo«78i 

6. INSPECTION OF WILL. 

^ Practice— i4p/i//r0/<oa by next- 

of-kin of dicrjiarjl, Tlie Court, on the application 
of one w'ho is next-of-kin of a di'ceasiHl Hindu, 
ordereil a person in possession of an allegiil will 
of the ileceased to bring in and deposit tho samo 
with the ollicer of tho Court for the purpose of 
being ins|NKrted, and a ci»py therc;of taken by such 
applicant. In the ease of Balkrisiina (lANi'ATjr. 

1 Bom. 114 

fl. NUNCUPATIVE WILL. 

1. Validity of nuncupative will 

^Botnnn Catholice of Portuguese, rxiractian 
— Inteeiaie mceenHion. Qume : ^ Whether a Roman 
Catholic or Portuguese extraction can, under the 
law current amongst members of that church in 
Chittagong, take under a niincu|)ativo will; and 
if not, to what ia a wife entitled under tho law 
la ting BiicceHsion of intestates amongst mom- 
o£ that church ? Rebbiro v. Rbbeiro. 

8W.B. 68 

18 T 
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6. NUNCUPATIVE WIlX--«oiicU. 

S. Niencttpoltve lotB 

o/ a Mdhemedaik^PnbaU and Administration Act 
( V of lSSl)t SB. J, 24t 2St 26, 62— Succession Act 
(X of 1865), s. 244 and CK IX. Ftobato may 
be mntod of a nuncupative will. In the matter 
of iSe wiU of liAHOMBD Abba. In re Mabiambal 
I.L.B.S4B0IIL8 


7. RENUNCIATION BY EXECUTOR. 

1. Procedure after renunclatioii 

—Proof of execution of vnU in Court-Administra- 
tion accounts. A Hindu testator ompoivoTcd hie 
executor to lay out such portion of his estate | 
as the executor might think fit towards charitable 
purposes, and did not dispose of the residue of 
the estate. The executor renounced, and no pro- 
bate of the will or letters of administration, with 
the will annexed, was granted. In a suit by the 
testator's sole heiress for construction of the will 
and for administration, the Court allowed the 
oxeontion of the will to be proved in Court, declared 
that it was void for uncertainty, and directed the 
usual administration accounts to be taken. SuB- 
bomunqola Dabib V . MonxNDBOBATK Nath. 

LL.B.4Calc.608 

8, Execuks^-Inter- 

meddling with estate — Degree of interference neces- 
sary to charge executor^uit for account against 
executor— Account on footing of wilful default 
—Practice— Limitation— Limitation Act (XV of 
1877), a 10, Sch. II, Art. 120. In law a very 
small interference or intermeddling with the 
estate of his testator on the mrt of a party 
appointed executor under a will is sufficient to 
chaige him with liability as executor. An executor 
once having acted unqestionably as an executor 
cannot renounce that character and aU the liabil- 
ities which attach to it, and, having once acted, 
the subsequent renunciation is void, and ho conti- 
nues liable to be sued in the character of an executor 
Bogers v. Frank, lY.dbJ. 409, foUowed. Modem 
paotioe allows of an order bhaiging wilful default 
being made at any time during l£o action on a 
proper case being idiown. The plaintiff brou^t a 
suit against the executors of the will of her grand- 
father, praying for a declaration t^t die was 
absolutely entitled to the property of her grand- 
father and for an account of the property in tiie 
hands of the executors. The plaintiff chimed as 
heir and not under the will HM, that s^ was 
only entitled to accounts for six years preceding 
the suit as die took no interest in propc^y unto 

the will, and the exocuton were not tmstM for 
her and the property did not vest in them for any 
spedfio purpose in ner fhvour. Such a suit is not 
a suit for uie purpose of following sudi property 
In the hands of the exeonton and tmsteea 
Atbshabai fk Ebbabdc (1008). ^ 


WILL flpiifdi 

& REVOCATION. 

L Bwldenoe aa to rewooatioii 

of a will— Oaue of proof o/ reooealion of vriU. 
A will duly executed is not to be treated as revoked 
either wholly or in part, by a will which is not 
forthcoming, unless it is proved by clear and satis- 
factory evitoco that the will contained either 
words of revocation or dispodtion so inoondstent 
with those of the earlier will that the two cannot 
stand together. It is not enough to show that 
the will which is not forthcoming differed from the 
earlier one, if it cannot bo shown, in what the 
difference consisted. It is also settled that the 
burden of proof lies upon him who bhallengea the 
existing will These propodtions are of general 
application. Mibba v. Umda Kuavam. Mibka 
V. Gunba Khavam • I. L. B. 19 Oalo. 444 

L. B. 19 L A. 88 

8. Bavooatlon of portion of 

will— Nets page of wiU nol duly execvled sub^ 
stituted by testator after execution of wiU — Dependant 
rdaiive reuocalion — Probate. After the dmth of 
the testator (H. G. Mcakin), his will was found 
among his private papers in a sealed envelope 
with the words 6. Meakin's will, not to be 
opened until after deato,’* written in his hand- 
writing on the face of the envelope. will 
was wholly in his writing, and was written on 
four separate sheets of paper pinned together. 
'Hie first, third and fourth paws were of blue paper 
and of t^ same dze, and eaw of thorn was dgned 
at the bottom by the testator and by two wit- 
noBsoB. The fourth page stated the date of the 
will and was dgned the testator and was duly 
attested by the said two witnesses. The actuu 
execution of tho will took place (as was proved by 
evidence) in March or April 1894. The second 
page, however, was of a differont kind of a paper 
from the other pages and of smaller dee, and was 
dgned by the testator, but not by witnesses. This 
second page contained a bequest to a diild who 
was bom in May 1894, i.e., some months after tho 
will was executed. The executors propounded 
the will. Ildd, that probate must be refused. 
Kbb V. Mbaxin 1. L. B. 20 Bom. 870 

a Lost Witt— Pre- 

sumption of revocation— Secondary evidenee—Onus 
of proof— Probate and Administration Act (V of 
1881), ss. 20, 24. If a will, diown to have bM 
in ths custtdy of Ibe testator, is not fortbooming 
at the time of his death, it is presumed to have 
been destroyed hy him, unless man Is sufficient 
evidence to rebut the presumption. Wekh v. 
Phsttipps, 1 Moo. P. 0. 299: Broan v. Brosen, 
27 L. J. Q. B. 178 ; Sugden v. Lord Sk Leonards, 
L. B. 1 P. D. 154, imneA to. But sndi pre- 
sumption of revocation does not arise, unless there 
is evidence to satidy the Oonrt that the will wm 
not In existonoe at the time of the testator's deatii. 
Finehv. Finch, L.B.1P. 4b D. 871, lefened ^ 
Having ngiud. to the habits of the ^ 
oonntqr Mid spodsUy those of waoteuig foUn. 


t 
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8. BEVOGATION-mcM. 
anotlier promimptioii may woll ariae, namelyi that ; 
whan laoh a document is not forthcoming after I 
the teetator'a death, it has been mialead. If a 
will is found to have been validly executed and = 
not been revoked, and yet ie not forthooming, it 
may be proved by a certified copy, and lotten of 
administration limited, until the original will is ' 
lirodnood, may be granted. Anwah Hossbin 
«L Sbobbtaby of Statb for India (1004). 

I. L. B. 81 Oalo. 885 
B.0. 8 0. W. N. 885 i 

4 . - WWf—StparaUd 

Hindu domidkd in the United Protnneea — \ 
Hevocaition of wtUr-^Evidence^Preaumption, A ■ 
separated Hindu residing at Meerut executed a ! 
will on the 20th of January, 1885, and registered ! 
the same in the office of the District Registrar on 
ithe 22nd of January of tlio same year. Tho 
testator died on the Ifith of October, 1800. On tho 
■8th of July 1002, a suit was instituted by certain 
persons who claimed tho propiTty of the testator I 
as his nox^of-kin against tho Collector of Meerut j 
who had taken possession of the property as j 
trustee under tho terms of the will for purposes > 
therein set forth. Tho plaintiffs alleged that tho ' 
testator had revoked tho will of tho 20th of January 
1885b and tendered evidence to prove that on 
a oortaia occasion the testator had said that ho 
Im^I revoked his will On tho death of the testator 
ths original will was not to bo found ; but, on the 
otJ^r m^nd, it was shown that persons iiitorostod 
in the disappearance of tho will liod hod access to 
Che house of tho testator since his death. Held, 
tiiat evidence that tho testator hod said that ho 
liod tom up the will was not admissible. Etainee 
V. Stewart and Janes, 2 Sw. tb Tr, 320, Doe dem. 
ShdOcross v. Ptdmer, 16 Q. B. 7J7, and Keen v. 
Keen, 3 P. d» D. 105, roforrod to. Udd, also, that 
the presumption of English law that if a will is 
traced to Ihe testator’s possession and is not forth- 
ooming at his death it luw been destroyed by him, 
animo revaeandi, would, at least, not be so strong 
in India as in other countries whore wills are taken 
greater care of, and under tho circumstances dis- 
olosod by tho evidence in tho present case did not 
arise at alL Padmoft v. Whalton, 3 3. W. A Tr. 
449 ; Finch v. Finch, 1 P. dt D. 371, and Brown 
V. Brown, 3 B, A B. 376, referred to. SiiiB Sabi- 
TJU Paasad V. Tab Oollbctor of- Mebrqt (1900). 

I. L. B. 89 All. 88 

0. CANCELLATION, SUIT FOR. 

--- dfatf for can- 

edkdion of wiU brought during the lifetime of the 
iestahr. Held, that no suit for the canooUation of a 
will can lie in the lifetime of the testator Ram- 
BSAJAir KuHWAB V. GUBUOHAIIAII KOMWAR (1905). 

LL.B.87A1L14 

10. PRACTICE. 

, . ■ - ■ - ■ ProcIfiM-— Ctvil dd- 

mMskaiion^Fnrther direetioas^Adiweate Oenmd 


WILlr-«Nlld. 

10. PRACnCB— coNsU. 

bg consent, added as partg — Bight to question 
validity of legacies — Estoppd — Laehes^Staie demand 
— Khoja Mahomedan Wilt^Gift to a elass-~coih 
structM if, A Khoja Mohonicdan, died in 1864. 
By his will and codicil ho left his property to 
trustees, upon trust, inter alia, to pay his dau^ter 
L, a monthly sum during her life and, after her 
death, to pay it to her children. M's rcsiduam 
estate was chargtMl in favour of certain cliaritabie 
objects. In 1868 tho Advocate Cacncral oom« 
mencod a suit (962 of 1868) for the luliuiiiistration 
of M's estate. In 1869 L died, leaving four cliild- 
ren surviving her. In 1871 a decree for the odiiiinis- 
tratiou of if ’s estato was granted to It, Uie husband 
of fj, in another suit (37U of 187U). In 1873 a 
decree for adininistratioii was passed in the Advo- 
cate Genorars suit (962 of 1868). By the decree 
^ Advocate General was given JilKwty to join 
in taking tho aciMjunts and making the eiKpiirios 
directed in suit 370 of 1870. In 181)9 the (>>inmis- 
sioner made his final i'ciM)rt in suit 370 of 1870, 
to which, however, exceptions were filed. In 
1902 tho COSO came befon^ Tyabji, J,, for further 
dirccUons. Up to this date the vaUdiiy of tho 
gift to Us childnui had not been i|iiestinmHl by the 
parties and tho Coiniriissioncr’s r(*|M»rt was based 
on tlio assumption that it was valid. I'he Advo- 
cate General was now, by coiiscuit of the iwrties, 
joined as a co-dofendarit, to simplify and ntgularixe 
the suit Hu th(»x‘Upon eoateiidid that the gift 
to Us children was bod as transgressing the rule 
laid down in the Tagore case and claimed tliat the 
I fund was applicable to the clmritahle purposes 
indicated in the residiiary gift. Tlie Division 
Court ruled that the Advocate General was not 
entitled at this stage if) raise the point Held 
(reversing Tyabji, J.), that the Advoeatu General 
was not pi'ecliiiliMl, even at this stagts from (pies- 
tioniiigktho validity of the gift ti> Uh chihinm. 
Whore the accuiints oistiially taken and eompleted 
in one suit are adopUsl in another, the ordinary 
proetieu is to allow the result of tluise accounts 
and enquiries to be quest iotuhI in tho suit, wherein 
they are adopted. A beneficiary is generally taken 
as sulficiontly roprnsunU^d by his tnistees; but 
this does not hold good, where the conUwt lies 
between tho beneficiaries theinsidves. Held, on 
further hearing, on tho constriietiun of tho will, 
that such of Us children os were in oxisfonce at the 
death of the testator wero entitled to tho annuity 
at Us death. Auvocatr Gbn'bkal v. Kakmam 
(1005) . . I. L. B. 89 Bom. 188 

11. PROBATE. 

L Probate and Adm 

ministration Act (V of tHHiy^WiU — Documeni 
by a shebait appointing another ahebaiU Where 
the Mbait of an endowed proiwrty executed a 
dooumont appointing another person as a shehaU 
for the purpose of carrying out the shdba and othet 
rites after the death of tho former ^^Udd, that it 
was not a Will and Probate of such a document 

18 T 2 
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11. PBOBATE-confd. 

could not be applied for. Chaitavya Gobdida 
Fujari Adhicabi V. Dayal Gobinda Aduicari 
(1906) I. L. B. Sa Galo. 1088 

8.0. 9 C. W. N. 102 

2. — Probate— -Deid-poU 

tacecuUd at tame time as wtU and referred to in it 
•-•WiU giving benefit to soiieiior, who prepared 
it — Onvs of proof— Testamentary writing-^vcees^ 
skn Act {X of 1865)f s. SI. A will made re- 
ference to a deed-poll which was executed at the 
eame lime, and aLio contanied clauece under 
whidi the eolicitor, who prepared it. took some 
benefit, and was appointed an executor of the will« 
and a truetoc of the teetator’s cHtate. Ihe fint 
Court granted probate of the whole will, but the 
High Court on appeal varied that order by direct- 
ing that the passage referring to the deed-poll and 
that giving remuneration to the solicitor should be 
omitM in the grant of probate, //ehf, by the 
Judicial Committee, that the onus was on the 
eolicitor to show that the deed-poll and the dis- 
puted parts of the will expressed the true intention 
of the testator, who understood and approved of 
them, and that on the evidence and under the 
circumstances of the case ho had discharged that 
onua The law relating to the case of person 
taking a benefit under a will prepared by himself 
as laid down by Lord Wensleydale in Barry v. 
JSatfiR, 2 Moo, P, C* 4S0, and approved of in FuUon 
▼. Andrew, L. JL 7 H, L. 448, followed. Hehl, 
also, that the deed-poll was not a tcstamontaiy 
document requiring probate, the reference to it 
in the will not being for the purpose of making, 
or so as to make, its contents parts of the will; 
it was. therefore, not within a 61 of the Sucecssion 
Act.(X of 1866). Bai Gavgabat v, Biiuqwardah 
VALn (1906) . I.I.,B.29Bom.680 

8. \ Will — Exeevtion, 

proof— Probate, delay in taking—Prdbate taken 
onneeessiiy arising— Retocaiian, application for, 
made after the death of persons competent to give 
best evidence— Probate and Administration Act 
(V of J881), s. SO, K died leaving an infant son, 
a daughter and a widow and some property of very 
trifling value. The son claimed to be heir through 
his mother to a large estate and this claim was then 
under litigation, llie son died 6 years after JC*a 
death having ehort^ before obtain^ a decree for 
the said estate. The widow thereupon adopted 
JT’s brother’s son. and then proved in common 
form a will purporting to bo K*s, which contained 
provisions for the prosecution of his son’s claim 
under litigation, and directed his widow, to adopt 
JT’s brother’s son should his son die, provisions 
being dso made for his daughter out of his 
estate. On an application m^ 12 years later 
on behalf of X’s daughter’s son for revocation 
of the probate, the High Court held the terms of 
the will to be reasonable and the evidence 
suffleient to estaUish the will considering t^ 
diffiottliy of estabUdiiog a will so long after its 
exeontlon, the persons who would be expected to 


WXUr-COIlld. 

11. PROBATE— eoafd. 

give the best evidence in the matter having died. 
The Judicial Committee affirmed that decisioD 
and pointed out that the delay in taking out pro- 
bate was accounted fur by the fact mat, until 
K*s son’s death and the adoption in his placor 
there was no very uigent necessity for taking out 
probate, K's estate being of itself of trifling value. 
Kali Das Cuugkerbutty v. Isuan Chundbr 
Chuckerbutty (1906) . 8 C. W. B. 49 

4. Will— Execution 

Solicitor-exeeutor preparing and attesting WiU 
—Clause permitting him to charge for professional 
and other services — Proof— thus — Independent 
advice — Fiduciary relation — J}eed referred to in- 
Will— Probate— Succession Act (X of 186S), s. SI. 
If a party writes or prepares a will, under which 
ho takes a benefit, that is a circumstance that 
ought generally to exdto the suspicion of the Court 
and calls upon it to be vigilant and jealous in 
examining the evidence in support of the instru- 
ment, in ravour of which it ought not to prunounccr 
unless the suspicion is removM and it is judicially 
satisfied that the paper pronounced does ex- 
press the true will of the deceased. Barry v. 
Butlin, 2 Moo. P, C, 480, and Fulton v. Andrew, 
L, R. 7 E. di I, Ap. 448, approved. But there 
is no rule of law as to the particular kjgd or 
description of evidence, by which the Court must 
bo satisfied. The dcgi-ee of suspicion excited and 
the weight of burden of removing it must depend 
largely on the nature and amount of the benefit 
taken and all the circumstances of the case. 7'ho 
question is a pure question of fact and one to be 
decided on consideration of the whole of the ovi- 
^noo and the circumstances of the case. A clause 
in the will in this case permitted the solicitor, 
who prepared and attested the will and was also 
appointee one of the executors, to charge for pro- 
fessional services done by him or his firm. It also 
allowed him a further remuneration of one per 
cent on the profits of the testator’s business, for 
services in connection with the management of tho 
business. ’Jlie Judicial Committee was satisfied 
that there was cireumstanocs which showed that 
the testator understood and approved of the clause, 
although it appeared that the testator had no 
independent advice in this matter and no indepond* 
ent ovidenoo was adduced that this clause in 
particular was called to the testator’s attention. 
Where a deed-poll previously executed ly the 
testator was referred to in the will, but- not for 
the purpose of making ita contents a part of the 
will >-Ueld, that it was not a testamentary docu- 
ment requiring probate, although the will in temui 
purported to confirm the deed. Bai Ounoabai 
V. Bhuowaxdas Vaui (1906). 

LL.B.89Bom.68a 

80.W.ir.769 

5 . Forgery— PfrAaM 

—Executor. When a probate having bm granted 
in the name of several persons as exeontor^ one 
of them applied lor Mvoeation on the gioiind 
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11. PROBATE-eoneU. 

that the will was a forgery and that ho himM^lf 
•did not apply for probate and was not cited and 
that the probate was obtained behind his back: 
/ieU, that ho was entitled to have his name si nick 
ont of the probate, but ho had no Incus stnndi 
to challenge the will Suinath Ghohii r. Muxuvoa- 
-BAM Chuckbudutty (1008) . 12 O. W. K. 67S. 

6 . Probnk — FnUts 

Will — Coals, A beneficiary who siicoc^sHfully resists 
an attempt by another beneficiary to prove a 
false will is not as a matter of right entitled to lie 
paid his costs out of the estate. The costs nrc in 
the discretion of the Court and may lie din'ctcd 
to be paid out of the estate of the deceased in a 
suitable case. S. 102 of the Probate and Ad- 
ministration Act does not justify a contrary infer- 
ence. Bakada Proshad Bankrjee v, (iajendra 
Nath Banvrjie (1000) 18 G. W. NT. 667 

12. VALIDITY OP WILU 

1, Military teatamentary docu- 

ment — Application for pnbalc — Lttpse of time . — 
Invalidity of wiU, A military testament valid in 
its inception may be deprived of its privilege* by 
lapses^ time. In re Godry. 1 Hyde 190 

2, Will of Gutohi Memon— 

Witt disposing of ancestral property. Wills mode 
by members of the Cutchi Memon community, 
whereby the testators disposed of property which 
was proved to be ancestral, held to bo invalid. 
Maiiomxd Sidtck V. Ahmed. Abdttla Hajt 
Abdratak V. Ahmed L L. B. 10 Bom. 1 

8 Will of East Indian teato- 

trix out of civil Juxiadiotion of High Gourt 
— JCnglish law. The provisions of the English law 
as to the administration of and succession to the 
estate of a Britidi subject dying testate apply to the 
will of an East Indian testatrix (the illegitimate 
•daughter of a Mahomedan woman) who resided 
and died without the limits of the ordinary civil 
jurisdiction of the High Cburt Hooa r. Grebn- 
WAT. Greenway v. Hooa. 

Gor.97:Boiirke A.O.G,lll 

4. Question of due execution 

■and validity of will — Disposition of imrnove- 
able property in British India. The validity of a 
will whidi purports to dispose of immoveable pro- 
perty in British India must bo tested by the rules 
apjmeable to the execution of wills in British India. 
Bhavbao Dadajibao vl Laksdmibai. 

I. L. B. 20 Bom. 607 

6. Will procured by impor- 

tnnity of wiib— tSfveeesstoa Act, s. 48-^Undw 
infliuinee. Tho wife of the testator persuaded him 
to execute a will in eupersossion of a former will 
ksB favourable to her, but tho influence which she 
•exerted was not sudi as to deprive tho testator of 
the exerdBe of his judgment and volition. Hdd^ 
iliat the conduct of the wile did not amount to 
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undue influence. Morison v. Administrator- 
General OF Madras I. L. B. 7 Mad. 616 

6. Proof of genuineness of will 

— Hrgistmtian and attestatim. When a document 
propounded as a will is proved to have beem exe- 
cuted and n^gisteml by the alleged testator it is 
still cHHiMitinl to enquire into the circumstances 
connect«sl with its execution iind n^gisl ration, 
when the will is inonieioiis and there am other 
Hiispieioiis matters eonnectetl with it. KiSTO 
Churn Mujuomuah r. J)waiika Nath Biswas. 

10 W. B. 82 

7. • Blank spaces left in body of 
will — Altrrations aiul vruHureH in ivill—PrruHmp* 
lion — Pnu'il writing suhsrgmnl to the execution of 
the wiU— Intention of tcMtator. The cireiiinstaneti 
that blank spaces are left in the body of a will is no 
objection to its lieiiig a valid will. Ifii will iinitHiiis 
altcratioiiH and eniHiires, the presumption will Im 
that they were iiiatie after the will was exet:ut(‘d ; 
and if them is no evidence, nbiitting that pn>Mump- 
tion, they will form no part of the will. The 
lower Gourt, having deellnetl t4) gmiit- probnt4i of a 
will (which it lu^ld to lx‘ proved), on the ground 
that it was an inenniplete will, Is'lng of opinion 
that the blanks, iiltcrntions and cancellations in 
the will showed that tin* deceiisid intended it to 
be a draft, and not the linal expii'SHioii of his 
wishes: — //rlrf, that, tlu^ will IsMiig one which did 
not roqiiirc to btt signed by the testator, proliato 
should be granted to iiierndc a |H>ncil addition 
proved to have Isfii imifle by an iil testing wit- 
ness lit the flcsim of the Icsfutor, but exeliiding all 
other additions, erasures, or eaneelliitions. Ban- 
DURANO HaKI VaIUYA t\ VlSIlNII ViNAYAK KaNE. 

I. L. B. 16 Bom. 662 

8. - Will in excess of powfl^ of 

Hindu widow. A Hindir widow iiiiule a will 
disjKwing of jn'operty, of which iintler an award she 
hiu] only the iisit during her life, and in which tho 
pliiintilT, her son, was entitled aftiT her death. 
While she w'as still livintf, the plaint iff filisl this 
suit, praying that thu w'ilt might Ist declared 
invalid. The defendants went the ti^statrix and 
those who took under the will. While the suit 
was pending, the tesUtrix diisl. //rb/, that the 
will should bn deelaml to bet invalid so far os 
it opetrated to defeat thn awanl. Maoanlal 
PURUHIIOTTAM r. (loVlNDLAL NaOIMDAB. 

I.Ii.B.16Bom. 697 

9. . Addendum— IK/// of Oudh 

Talukdar not reejistend untlcr Oudh Kslates Act {I of 
1869), s. 18 — Suhurquent atldendum executed and 
duly registeral, referring to and explaining wUL 
Where a will moilc by an Oudh Tfduhelar was 
executed oil tho 29th of April, 1881, but was not 
rcgistorcfl within one month of its execution, under 
s. 13 of tho Oudh Estates Act (1 of 1880), and on the 
26th of April, 1883, an addendum was mode to it, 
in which the will was referred to and explained, 
and tho addendum was then duly execute as a 
will and registered on tho same ^y, an objection 
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that the original will had not been registered in 
accordance with a 13 of the Oudh Estates Act, 
and was therefore inTslid, was overruled, and the 
document was hM to bo effective as a testamentary 
instrument, whether the addendum was regarded 
as a codicil or a will. Satrvfa Kukwar v. Hulas 
K imwAB (1002) • . I. Ii. B. 26 All. 121 

; 10. Forged will-^PrdbaU and 

Aiminiitraticn Act (F o/ JSSl), a. 84. Acts done 
by a person under a title crcatid by a will which 
has been declared to be a forgery are void. But 
any lawful payments made by a person to whom 
probate of such a will was granted but subse- 
quently revoked may bo re-imbursed out of the 
estate of the deceased, under s. 84 of the Probate 
and Administration Act^ Pundit Prayrao Raj 
V. Goukabam Pershad Tbwari ( 1002 ). 

6 O. W. N. 787 

' U. ^ UnaoundnesB of mind— Ap- 

jdieaiiun far probate — Plea of unaoundneaa of 
mind on the pari of the tealalor — Burden of proof. 
U a party writes or prepares a will under which he 
takes a benefit, or if any other circumstances exist 
which excite the suspicion of the Court, and what- 
ever their nature may be, it is for those who pro- 
pound tho will to remove sueh suspicion, and to 
prove afiinnatively that the testator knew and 
approved the contents of the will ; and it is only 
where this is done that tho ofiua is thrown upon 
those who oppose the will to prove fraud, or undue 
influence, or whatever they roly on to displace 
the case for proving the will. Barry v. Butlin, 
2 Moo. P. C. 480 ; FuUon v. Andrew^ L. B. 7 H. L., 
448 : TyrreU v. Painion, [1894] P. D. 161, and 
FarreUy v. Corrigan, L. B. {1889) A. C. 603, 
referred to. Lacuho Bxbi v. Gofi Nabain (1801). 

I.I<.B.28A11. 472 

12. -- Test of aaoertalnliig 

whether a dooument le a will or not— 
Irrewoeabllity— 1F»UL In ascertaining whether a 
dooument is a will one of the tests is to ascertain 
whether! tho document is revocable or not The 
imvooability of a document is perfectly incon- 
sistent with its being a will Ota tho oonstrnction 
of a doeument propounded as a will i^Hdd, that 
it was not a wifi, but an orkramamah, the irre- 
vocability of the dooument being perfectly in- 
consistent with its being a will, and the fact that 
it was registered as a non-testamentary ‘dooument 
and was stamped further riiowing that tho parties 
did not r^rd it as a wilL Sita Koib v. Dbo 
Katb Sabat (1904) . 8 0.w.ir.ei4 

10 , mndiM Infliionoa— JPru&crie 

— Chvesi— Fafttftiy of wm^hjeetion to a 
particular dauH of wuL In a suit for probate, 
tho caveators assailed the whole of the will 
on the ground of undue influence, but the Plrobate 
Court nmnted ^bate disallowing that objection. 
Htld, raat in a subsequent suit it was not compe- 
tent lor the caveators to show that any partioiuar 
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clause in the will had been inserted through undue 
influence. AUen v. M'Pheraon, 1 U. L. 191, 
referred to. Nuzhatuddowla Abbas Hosssns 
V. NiRKA KURRATUTiAlir (1904). 

I.I..B.81Calo.lM 

14. .... Application for revocation 

— Validity of wiU, Proof in common form — 
Probate, dday in taking out^WiU in adlemn 
form — Onus of proof— ‘PrAate and Admini^tion 
Act (F of iX£i), a.60—**Juatcauee.'* A will 
was executed the day before the death of the 
testator in 1878 , and probate was obtained in 
1884 in commpn form with issuo of cilationa 
On an application made in 1806 by tho appellants 
for revocation of probate on the ground that tho 
will was not genuine, the District Judge placed the 
onus on the respondents to prove tho will and 
holding that the evidence was unreliable and in- 
sufficient, granted the application for revocation. 
Tho High Court reversed that order, being of opinion 
that, if the application were regarded as one to 
obtain proof of tho will in solemn form it was with- 
out precedent irfter so long an interval from the- 
date of probate. That the appellants should at 
least have shown when they b^me awaro of the 
probate, and that considering the diffifllnty of 
proving the will in solemn form after tho long time 
that had elapsed, there was sufiSdcnt evidence of its^ 
duo execution. Also that, if the application was 
one under s. 60 of the Ftobate and Administration 
Act (V of 1881), in which case it was doubtful 
whether the burden of proof was not on the- 
appellants to show that the will was fictitious, no 
'^just cause** had been riiown for revoking the 
probate. lidd, on tho evidence, that, under the 
droiimstances of tho case there was no ground 
for differing from the decision of the High Court. 
Kau Das Chuckbbbuttt v. Ishan Chunder 
Chuckebbutty (1004) . L L. B. 81 Calc. 014 

16. Bvldenoe as to due ezeou- 

tloxi and registration properly obtained— 
Proof of wSr—Preaumption aa to official acta 
duly performed. The registration of a dooument 
is a solemn act to be performed in the presence 
of a competent official appointed to act as Regis- 
trar, whow duty it is to attend the parties during 
the registration and see that the proper persona are- 
present^ and are competent to aot^ and are idendfled 
to his satisfaction, and all things ^ne before him in 
his official capacity and verified bv his signature 
will, unless it be shown that a deliberate fmud on 
him has been successfully committed be presumed 
to be done duly and in order. A will impounded 
in this case was upheld aa beiim genuine on the 
evidence as to due execution ana registration, and 
on the other drcumstances and probabilities of the 
case and the decree of the Higli Cbnrt, which had 
reversed that oi the SuboediDate Judges was 
affirmed. Evidence of the general lei^tatioa, 
of diaimoter of the identifien m the Begistation 
Office was Inadmissible to refute the head ffdcc of 
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tba tmmotion. Ganoamoyi Dibi v. Tboi- 
LUdHTA Nath Ghowdhxt (11H)5). 

I. L. R. 88 Oalo. 687 
■.o.lOG.W.ir.6S2 
L.B.88I. A. 60 

16. Bzeontlon under preaaura 

— FfM agency-^lmyofivnity-^lndiun iStieecMiofi 
Aei {X of A. 4S^ JUuo. {g) and {h). A 

will^ ia not invalidated on the ground of its 
having been executed under preiwuns unlem the 
mBsuio was such as the testator could not resist. 
Illua (^) and (A) of a 48 of the Sucet^ssion Act 
practically lays down the rule which should guide 
^ Courts on the question of imporiuriity. They 
indicate the law as stated in ** WillianiB on Exe- 
cutors and Administratora'* Jajneshwari Saiia 
V. UoiUBsawARi Dashya (1907) 11 C. W. IT. 684 

17. Succesiten Ad I 

(X of 1866], M. 101, 102— Hindu WHU Ad (ilXl 
of 1870), A. 3, para, 4. A power to distribute pro- 
perty conferr^ by a testator under his will, which 
is exercisable "when my grandsons may attain 
their age "is void under sa 101 and 102 of the 
Indian Succession Act, as extending the period 
beyond the limit allowed by a 101, whether the 
point of time referred to is taken to bo the attain- 
ing of ago by the grandsons in cxistcnci* at the 
dat^f the testator’s death or such attaining 
of age by all his grandsona If the intention of 
tho testator to benefit all his grandsons is clear 
from tho will, the latter view ought to be* 
adopted, and a secondary intention to benefit 
such grandsons at least as should lie in exist- 
ence at bis death ought not to bo assumod. 
G%e rule applicable to such casi's in India is 
that “ if the cxerciso of a power is made contingtuit 
on tho happening of an event, which, may by 
possibility happen beyond the limits of the rule, 
the mere fact that the contingency has happened 
earlier and has rendered the exercise of tho 
power practicable within the proscribed limit does 
not validate the power.” S. 3, para. 4 of the 
Hindu Wills Act, has not the effect of making s. 
101 of the Succession Act inapplicable to Hindu 
wills, when a 2 makes it applicable in terma S. 3 
may have the effect of invalidating a disposition, 
wUch may be valid under a 101, but it cannot have 
the effect of validating a disposition invalid under 
a 101. SlVASANKARA PlLLAI V. SoORRAMAIflA 
PnxAi (1008) . I. L. B. 81 Mod. 617 

18. Privy Council^ 

Pradico^Dteioion on fado—Oenuineneoa of WiU — 
OiiMA an Appdlani^faUureto discharge—Stalemeni 
of reoBona ty (he Judicial Committee, Where a 
Division Bench of tho High Court after a pro- 
longed and elaborate enquiry arrived at the con- 
dnsion that it could not believe the evidence of 

principal witnesses called before it in support 
of a will propounded by appellant before tho 
Privy Council that the onus was on the 

appAant who invited Judges who had not beard 
or seen the witnenes to overrule the dedslon 
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of Judges who had, to show tlmt tho decision 
was erroneoiia That in this caso that onus had 
not beim dischargriL Having n*gard to the intri- 
cacy of tho case and the elnlxwato arguments 
prtmmted tho Judicial Comiiiittcii thought it 
dosimhlo to state in outline the salumt featiin'S of 
tho evidence and the misons for their conrliision, 
although it might have siiffieed if tlicy had only 
said that the apiH'Iliint had not HUC(*iH*diHi in dis- 
charging the onus thill lay on him. NooKNPHA 
Nath Mitteu r. Kumuuin! Dasi (1909). 

13 C. W. N. 768 

WILLS ACT (XXV OF 1888). 

B. B—Applmtitm of Ad -Kad Indiana 

domiciled out of the. jurindidion of High Court, 
The Wills Act, XXV of 1838, applied to tho 
wills ot East Indians, whether doinieilefi Within 
or bttyond the tcstanicntary jurisdietion of the 
High Court, lloou v. Giirknway . 8 Hyde 8 

Held, on appeal, that tho Wills Act only appliiMl 
where tho High Court had an oxc^liisivc jurisdietion 
analogous to that of the EitrleKiiiHticiil Court in 
England. It did not apply in the vumi of a (strson 
who was not entitled by birth or domieilo to have 
applied to him the iirtiial law of England. Thcro- 
foroitdid notiippl>| to thcciiHc* of an East Indian 
testatrix (the illegitiiniiU. daughter of ii Mahoincdan 
woman) who n^sidetl and dksl oiitsiilo the limits 
of tho ordinary civil jiirisiJielion of tho Court. 
Ghkknway V. Hocni. Hooo (Skkknway. 

Bourke A. O. C. Ill ; Cor. 97 

WIHDING UP. 

See Company-Winding up. 

See Companies Ait. 

t 

Cutttjianica Ad {VI of 
1882), A. 128, cl. (c ) — '^Othfr rfatton of a like 
nature.'* When the law n^quires tho fulfilment 
of one or more of several eondilions l)C‘forc an order 
could bo made, tho pari fulfilment of two or more 
of such conditions should nut bo taken as having 
cumulative effect justifying tho order. If the 
Court comes to Iho eonebision that tho main ori- 
ginal object for which tho Company was formed 
has substantiully failed or that the substratum 
of tho Company is gone it will consider that it 
would he just and equitable to wind up tho Com- 
pany and will make an order for its eompiilmry 
winding up. 7 ho Court would not be juMtiflod 
in making a winding up onlcr merely on the ground 
that the Company has made Iohhch and is likely to 
make further losses. Siiaji Steam Navioatiom 
Company, In re ( 1908) . I. L. B. 88 Bom. 415 

WIVPOWB OR DOOB& 

8u Prsscbiftion— -Eabxmxmts— L niHT 

AND Aib • L L. B. 86 Bom. 874 
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ralt to oloio— 

See JuBiSDicno]! or Gim Goubt— 
PUTACr, IVTASION OF. 

See Right or Suit— Privaof. 

LIi.IL 18 Mad. 168 
6aW.M.147 

See Tresfabs— Qinbbal Gabss. 

8B.L.& A,0.4U 

WlTHDJEtAWAL OF APFBAL. 

See Affial— Objections bt Bespobd- 
ERT . . LL.B.17A1L618 

See Appeal— Objbctiokb by Rebpond- 

EET— WtIHDBAWAL OF ApFEAL. 

See Execution of Decree— Applica- 
tion for Exeoutiok AND PoWEBB OF 
Goubt. L Ii. B^ 16 Bom. 870 

See Paufeb Suii^Appeals. 

1. L. B. 18 Bom. 484 

WITHDRAWAL OF AFFLICATIOH 
FOB BXBOUTIOH. 

See Execution of Decbee— Apfuca- 
TioN FOR Execution and Powers 
ofGourt. I. L.B. 18 ail 170 : 808 
I.L.B.17 A1L106 
L. B. 88 L A. 44 
1. L. B. 18 Calo. 468; 616; 686 
L If. B. 16 Mad. 840 

See Limitation Act, 1877» Sck, II 2, 
Art. 170— Step in aid of Execution. 

LL.B.88Calo.817 

WITHDBAWAL OF OBIMINAL FBO- 
OBBDiiraa 

See Gomnitment • 6 0. W. H. 411 

** See Maqibtrate, Jubibdjctton of— 
Withdrawal of Gases. 

See Possession, Order of Criminal 
Court as to— Transfer or With- 
drawal OF Proceedings. 

L L. B. 88 Calo. 808 

WITHDBAWAL OF FBTITIOH FOB 
IHBOLVBNC7. 

See Insolvency Act (11 and 18 Viet. 
0 . 81), 8. 7 • I. L. B, 88 Bom. 821 

WITHDBAWAL OF BAHCTIOH TO 
BVILD. 

See Calcutta Municipal Consolida- 
tion Act (II OF 1888), ss. 247, 250, 427 
LlAB.80Calo.8I7 

WITHDBAWAL OF SUIT. 

^ See Appellate Goubt— E zERdsa or 
Powers in Various Gases— Plaint. 

1. L. B. 0 AIL 191 
L. B.18LA.184 


WITHDBAWAL OF BUXT-omIA 

See Appellate Goubt— Objections 

taken for fxbst time on Appeal- 
Special Gases— Withdrawal of Suit. 

1. L.B.8AlL6a8 
See Civil Courts Act, ss. 22, 23. 

10C.W.H.90S 
See Civil Procedure Code, 1882, ss. 43, 
373 .. . 100.W,H.8 

See Civil Procedure Code, 1882; 
& 373 L L. B. 86 Calo. 990 
I.L.B.8aBom. 846 
190.W.N.991 

See Civil I^ocedure Code, 1882, ss. 

373, 022 I. L. B. 88 Bom. 788 
See Civn. Procedure Code, 1882, ss. 
411,412 . I.L.B.81Bom.lO 

See Compromise — Remedy on Non-pbb- 
formance of Compromise. 

Agra F. B. 1 
See Dekkran Aoriculturists’ Relief 
Act, h. 53 . I. L. B. 18 Bohl 684 
See Divorce Act, s. 35. 

9B.L.R. Ap.6 
L L. B. 86 Cala 888 

See Letters Patent, High Courts, 
186iS, CL. 12 . I. L. B. 84 Mad. 898 

See MuLTiFARiousNEsa ^ 

LL.B,16 ail 879 

Sec Practise— Civil Cases— Affidavits. 

8 Bom. O. C. 66 

See Practice— Civu^Cases— -With- 

drawal OF Suits or Appeals. Cor. 67 
I. L. B. 7 Bom. 887 

See Relinquishment or Omission to 
SUE FOR Portion of Claim. 

LL.B.lAlL8a4 
L L. B. 10 Mad. 160 
LL.B.17Aa68 
See Ras Judicata^Rbltef not Granted 
1. L. B. 81 Calo. 866 
order allowing— 

See Appeal— Decrees. 

1. L. B. 8 AIL 88 
I. L. B. 18 Calo. 888 
LL.B. 16 AIL 189 
1. L. B. 16 AIL 18 
I.L.B,17 A1L97 
See Appeaxt-Orders. 

L|L. B. 0 AIL 811 
See Superintendence op High Court- 
Civil Procedure Code, 1882, s. 622. 

I.L. B.llMad.888 
1. If. B. 16 AIL 168 
— power to allow— 

See Small Cause Court, Pbbsidbncy 
Towns— Pbacticb and Pbocbdubi 
— Rbfbbenob to High Court. 

LXa& 84 0alal80 
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IVll'HDSAWAL OF SUIT— 

[It wit fonntrly hM in tome oaaei that the powci 
to allow withdnim of suitt Riven hy the Civil Fro- 
«odnre Code (a. 07 of Act Vlll of 1869) was not 
.applicable to tuitt under the Rent Act, 1850.] 

Dotal Cuundir Ghosk v. Dwarkanath Miaser 
Mar.148: W.B.F.B.47 
llnd. Jur. O.B.41: lHay847 

Modboo Sooduk Muucx r. Fanoh ('owueb 

Jf uucx ^ . 7 W. R 802 

Bxbb Grundxb Jobbaj v. Tarirer Churn Roy 

11W.R40 

RaMANATU DUTT V. JOYKISnEN Mookejuee 

UW.B,8 

In other caaea rent auita were hM not to bo ex- 
4daded. Ram Charan Bysax t*. Harvey 

2B.II.B.8. N.ll: 10W.B.878 

Woomanatu Roy Chowdhky v, SjiKBRATn 

Suo • a • ■ • 18 'W • Bt 280 

[Since tho Bengal Rent Act, 1800, however the 
procedure in rent auita haa bec;n, and ia now, tho 
tame oa in any other auita.] 

1. - Sanction for fireali aiiit— Ad 

VJII of lS59t s, 97, Civil Courta liad no |K)wcr to 
aanction the bringing of a freah auit, except under 
a 07, Act Vlll of 1859. Arqoon Sinoh v. Uurke 
Hur SiMGU . • 14W.B.472 

Amuho Monux Paul Giiowduby v. Ram Kiahkn 
Paul Chowdhry. Oobind CiiiiNnEK Paul 
Chowdury V, Kamxishen Paul Chowdhry 

2 W. B. 297 

2. — Leave to one of several co- 
plaintiffs to withdraw— Cofweat of co-ptaitUiff 
— Cf'eiZ Procedure, Cof/«, 7377, a. H73, The proviso 
in tho thin! clause of a. 373 of the Code of Civil 
Ph>ccduro does not deprive the Court of power to 
permit one of acveral co-plain tiff a to withdraw un- 
•oonditionaUy from a auit, even though hia co-plnint- 
iffa do not consent to hia withdrawal. Mouamaya 
GUOWHDRAIN V, DuROA ChURM SlTAJlA 

9 C. L. B. 882 

8. Withdrawal with consent 

•of defendant — Civil Procedure Coik, Jft59, a. 
97 — Bight to bring fresh siiiL A plaintiff tiled a 
plaint for an account to be taken. The plaintiff 
withdrew tho plaint, without the perniiaaion of the 
-Court to withmw from tho auit, with liberty to 
bring a fresh suit. This waa done for the purpose of 
a Bubmiaaion to arbitration under a deed mutually 
•executed between tho plaintiff and defendants The 
deed was not acted upon. JIdi, revoraing tho dcci- 
don of Macpherson, J., that tho plaintiff waa not 
•debarred by a 07 of Act Vlll of 1860 from bringing 
a fresh suit to eatablifdi the agreement for roferonoo 
to arbitration, and also for the account, which was a 
relief to which ho waa entitled. 'Jlio section qgly 
aj^ed to caaea where the plaintiff withdraws from 
the suit without tho consent of tho defendant 
JUOOOBUHDO CRATTEBJEE V, WaTSON ft CO. 

Bourks A. O. O. 182 
s, a in Court below . . Bourka O. 0, 260 


WrCHDBAWAL OF SUIT— eoskt 
4. Withdrawal of claim under 

Si280, Act Vlll of 1869— ifipki to bring stdh 
sequent suit. In a suit to recover tho puBscaaion of 
land of which tho plaintiff had Uvn diapoaaosaed in 
exocution of a deenu) against tho tirat defiMidant, it 
appt^arod that tho plaintiff hail applied within one 
month from tho date of hia diapoHW'Sriion to the Court 
from which tho pniccaa of execution had iesuod 
under a 2130 of the Code of Civil I’riHHHlims aetting 
up hia titk% and it was iiunibond and registered as 
a auit under the aiTtion. the claitii cninc on 

for hearing tho plaintiff waa allowed by tlie Court to 
withdraw the priteeiHling, with lilsTty to bring a 
freah suit ii|x»n the claim net up. The plaintiff aub- 
Miipicntly brought the pri'Hiuit auit. J/cM, that tho 
former pmci^ediiig wiih a aiiii within tin* meaning of 
a 07 of the C(Nh>, and liU^rty having lN>eii given on 
ita withdrawal lH*fi>re decree to bring another auit, 
the prt^Muit Hiiit wim well lirought. Surharamikn 
U. PoNNUMAWMY CllRTTY . . 6 Msd. 298 

6. - Substitution of aBsignee of 
plalntliTB rights and allowing him to with- 
draw— Po/cr-r of Court -Civil Prnttdure. 

s, 97 , Where t li(t ( ‘t niri a lli > wed t he piirchaaer 
of (ho plaiiititT’a righta to be Hulwtiliited for him and 
then permitted him to withdraw the suit : — //rk/, 
that it waa an order not. wit hin a. 07, anil one wliieh 
tho (.Vmrt had nf» |Niwer to iniike. ,lri)Ooi'iiTTEB 
ClIATTERJKE r. ClIIJKDKli KaNT UllieiTACIIAIUKK 

9 W. B. 809 

0 ^ Withdrawal after Ibbus 

Joined— Cl n'f Procedure CWr, /W.7, s, 07— 
Failure to support claim. A plaintiff eannoi Ini ]H»r- 
mittcnl to withdraw with liiNM'ty to bring ii frcNh auit 
aftiT iaaun hna iN'im joined and lu* )ihn fiiiIiH .1 to 
prcxliK'o ovidenee to Hnp|M»rt IiIh claim. MroDUN 
Ram Dos v. J.srail Am Ciiowdjihy 

21 W. B 291 

7. .. yjfVrrfimt* of 

Court — Powtr to inlirftrr. with diHcnihm on ap- 
penL Whein, after imiie joiniMl, the |»hiintiff was 
pi*rmitted to withdraw hia Kiiit, with lilN'iiy to auo 
agaiti : — IJehU that to allow withdrawal and freah 
auit at that ntago waa a di.Men‘t ion to bo oxoroiHed 
with great caution, but tho difwrotioid having Ixien 
oxerniaed it could not Ixi interfeied with on apfxial 
by tho Judge. Ombhh Ciiijnukii Mitxdul v. Tiia- 
Koou Doss Mookrkjkr . . 28W.B.846 

8. Withdrawal before final 

Judgment —DiMrriton of Court — Potocr to inter- 
fere with diurreJian on apftettl—rjivil Pmeetlure 
Code, 1859, s. 97. A lower apiM'llute (^»urt had no 
power to interfen* with tho diHeretioii of a first Court 
under a. 97, Aet Vfll of 18.10, in allowing a plaintiff 
whether beforti or after the aett lemon t of iNMiiea and 
before or after the aecrptance of evidence upon tho 
iHSiiea^ at any time Ixifoni final jinigmont, to with- 
draw from the Hiiit with lilxirty f4i bring a freah auit 
in tho same matter. Ram Kanys Dutt v. Haroo 
Chitndek Mojoomdah 17 W. B» 229 

9. S. 07 of Act VIII 

of 1850 applied only to cases whero a plaintiff boforo 
final judgment ia permitted by the Court to wiUb 
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draw from his mitp with liberty to mia agahu 
Avuvo Monuir Paul Cbowdhbt n Ram Kobim 
Paul Ghowdhbt. Gobdid Chubdib Paul Ghow« 
DEBT V , RamKISRBN PaUL CHOWDHBY 

SW.B.997 

10. Leave to bring freeh euit— 

CivU Procedure Code^ 1869, a 97, Permiodon 
under a 07 to bring a fresh suit could not bo given 
after final judgment has been pronounced. Shio- 
BAj Nuvdub Singh ul Bajcoomab Baboo Dbo 
Nuvdun Singh M W. B. S8 

IL — Failure to prove 

eaeo^Dimiaedl of euii— ‘Procedure, The power | 
to diamin a suit, with liberty to bring a fresh one j 
for the same matter, is limited to cases where the j 
suit fails by reason for some point of form : such ! 
liberty should not bo given where, alter issue joined, 
the plaintifi has failed to make out his case. Wat- 
son V. COLLKCTOB OF RajSIIYB 

8B.L.B.P.G.48: iaW.B.P.0.48 
18 BEoo. L A. 160 

See Mona Bibbb v, Oombo Ali 16 W. B. 876 | 

18, CivU Procedure i 

Gods. 1859% 9, 878 — Oround for aUawing tcOhdrawaL j 
Queere: Whether, under a 373 of Act X of | 
1877. the Court ought to permit the plaintiff to ; 
withdraw from the suit with liberty to bring a fresh i 
suit on the ground that the defence to the suit was i 
such that the suit roust fail if proceeded with, j 
Zahubun-nissa V. Khuda Yah Khan 

1. L. B. 8 All. 688 • 

I 

18. Ground for allowing with- | 

drawal'— GtVif Procedure Code^ 1859% 9 , 97— /n- \ 
ability to prove claim. Where a pli^tiff adeed for i 
permission to withdraw his plaint saying that it ' 
would 1^ out of his power to adduce the evidence. : 
which he pointed out as existing in certain records. ! 
within the period fixed by the Court for hearing j 
the case, the Court was competent, under a 97, Act I 
YIII of 1859. to grant him permission to with^w | 
the suit. PoRBSH Nabain Roy v. Surut Soon- I 
nuREB Dbbeb 16 W. B. 100 | 

14, liwtfiiciencif of ; 

ioidenee. In a suit by one of several shares of ; 
certain mortgaged property for contribution on | 
account of payments made by the plaintiff to • 
prevent foreclosure, the Court on appeal thoufi^t j 
the plaintiff might have produced better evidence. | 
but his claim Iwing a go^ one. it allowed him to I 
withdraw the suit with leave to bring a fresh one. 
Xhatoon Koonwab V , Hubdoot Nabain Singh 

80W.B.168 

16 . Oompromlae of suit on 

mpPMl^ivil Procedure Code% 1859% s.97— 
gic^ euii on eompromiee, A suit founded on a com- 
'promise^ which was entered into when special 
app eal was withdrawn, was not baned by s. 97. Act 
ml of 1860. asitwas not a suit for the same 
matter within the meaning of that section ; but if 
the compromise was duly made hp the parties 
tfaeretob and if its terms have he&a broken, a 
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n to it is entitled to maintain a suit to enforce 
loLAB Singh v, Chbda Singh . 8 Agra 186' 

16. PMvata agreement— Beslofu* 

Uonof 9uiL Where a plaintiff filed a petition with- 
drawing his claim unconditionally, the suit should be 
at once struck off the file. If &e defendant had 
entered into some private agreement and did not 
fulfil the same, it mi^t give a new rij^tof notion 
to the idaintiff for enforcing that agreement^ but 
was no reason for setting aside the petition for with- 
drawal of the suit as null and void. Shumshbb 
Bahadoob V, Mahombu Au Beg . 8 Agra 168 

17. Suit for poaaeaBlon— iSftf&se- 

gueiU suti for rent— Civil Procedure Code% 1869, 
9, 97, There was nothing in a 97. Act VIII of 
1869. to prevent a suitor from instituting a claim 
for possession and afterwards bringing one for 
rent. Aamxbsuobb Munole v. Moorad Mundlb 
W.B.1864. Act X. 67 

18. Suit for poaBeaalon alter 

release fSrom attaohment in execution in 
another suit — CivU Procedure Code, 1877% 9. 97, 
A claim to attached property made under Act VI 11 
of 1869. B. 248. was dismissed, and the claimant, in 
the year 1876. instituted a regular suit against the 
decree-holder under the provLuons of that section. 
The decree-holder then released the property from 
attachment, and the plaintiff withdrew his suit. 
The same property was afterwards, in the yflr 1 878. 
attached again and sold in execution of the same 
decree. Held, that a subsequent suit for possession 
of the property against the purchaser at the execu- 
tion sale was not barred under s. 97 of Act Vill of 
1869. JEehen Chunder Singh v. Shama Churan 
BhuttOf 11 Moo, I, A, 7% cited. Mukuoda 
S ooNDUBY Dasi V. Kam Chukn Karhokab 

I. L. B. 8 Gala 871 

18. Suit withdrawn under Beg- 

Ulation law — Civil Procedure Code, 1859% 9, 97. 
A plaintiff without leave of the Court withdrew 
from a suit in 1863. He filed a fredi suit in the 
same cause of action in 1806. EM, that ho was not 
debarred from doing so. as the provisions of s. 97 
of the Code of Civil Procedure did not apply- 
VlNAYAK JoSHl V. JaNABDAN JoSHI 

7 Bom. A. G. 88> 

80. - Nature of ftesh suit— FresA 

sif^ fled upon a different title in eseietenee at date 
of former euit— Civil Procedure Code (XIY of 
1882), 9. 878—Praetice, The plaintiffs, who were 
an Endish joint stock company registered under the 
Engliu Companies Act of 1802. u^ the defendant 
as a passed member of the bank, upon a balance 
order of the High Court of Justice in England^ 
dated 84th February 1881. to recover the sum of 
£078-3. In August 1882 the jdaintifft had filed a 
previouBBuit agaiuBt the dmendant to recover 
the said sum of £078-3. That anit wae baaed upon 
a call ordoTf dated 11th November 1880. wluoh 
it aought toenforce. By an order made in that 
suit on 7th April 1888^ the plainriffs were 
permitted to withdraw it, with to bring 

a fresh suit lor the same oauae of aotkm. The-. 
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present suit to enforoo a balance order, dated the 
Sith Febmoxy 1881, was filed on 11th February 
1885. It was contended on behalf of the defendant 
that the present suit being based upon an order 
which Was in existence at the date of tho proTious 
suit, the plaintiffs could not now sue upon it ; that 
the plaintiffs could not abandon the title upon 
which they claimed in tho first suit, and set up a 
different title in the second. Htld^ that tho plaint- 
iffs were not precluded from bringing tho second 
suit upon the balance order, and that the suit 
woe properly framed. London, Bombay, and 
Mbditbbbanxak Bank v. Burjorji Sobabji 
Ly WALLA • L li. B. 0 Bom. 840 

8L Withdrawal of suit by next 

friend— Sett on behalf of a nitnof^— Ctvtl Pro- 
eedwe Code (Act VIII of 1869), e, 97— Fraud, 
Whore a Court has reason to believe that a suit is 
lawfully brought by a party who has a right to bring 
it on behalf of a minor, any withdrawal of tho suit 
by that party would have prccisclv tho same 
effect as the withdraual of a suit by a person 
of full age. Blit whero a person acting for a minor 
has fraudulently withdrawn the minor’s suit under 
a 97 of Act VllI of 1850, without obtaining 
leave to bring a fresh suit, and by such with- 
drawid an absolute statutory prohibition is 
impoself on tho minor from bringing a fresh 
suit, it is open to tho minor to relievo himself 
from the consequences of tho fraud in ono of threo 
ways, viz,, (i) by an application to tho Court 
in the suit in which the withdraw'al took place ; (ii) 
by a regular suit to set asido tho judgment founded 
upon tho withdrawal ; or (iii) b^ bringing a fresh suit 
for the same purpose, and setting up tho fraud as an 
answer to the statutory bar. Eshan Cuundba 
Satoox V. Nundamoni Dasskk 

1. L. B. 10 Calo. 867 

88. Withdrawal wrongly 

allowed— Af&tffutiovi — High Court' e powers of revi^ \ 
Hon— Civil Procedure Code, 1882, sa, 2, STSt 688, 622 I 
— Praetiu — Notice to show cause — Amendment of 

a ini. An order under a 373 of tho Civil Procoduro 
le permitting the withdrawal of a suit, with 
liberty to bring a fresh one, not being made appeal- 
able hy a 588, or being a decree ” within the 
meaning of a 2, is not appcolabla W-hen tho 
plaintiff in a suit applies for permission to 
witiidraw it» with liberty to bring a fresh one, 
snoh permission diould not be granted without 
the dmndant being served with notice to show 
oause why such permission should not be granted. 
L, claiming as heir to H, a deceased Hindu, 
■ued Kg his widow, and 0, a minor represented 
by his mother and guardian B, to have tho 
adoption by if of G set aide and for certain other 
rdim The matters in difference in the suit were 
xeferr^ to arbitration, and on award was made in 
favour of the defendanta The plaintiff preferred 
obJeotionB to the award. Before these were 
dtoosed of, Zdied. The Court of first instance 
■nfi^uently allowed the objedtiona and set aside 
the award. The minor dmeiidant then applied 
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to the High Court for rovision of the order 
sotting asido tho award. This application was 
reject^, on tho grouml that tho order might 
bo impugned on appeal from tho dccroo in tho 
suit. Tlio plointiff subsequently applied for permis- 
sion to withdraw tho suit, with liberty to bring a 
fresh one, on Uie ground that, K having died, ho was 
entitled to possefwion of the immovcablo property 
left by H. ^is permission was granted. The minor 
defeiulant applied to tho High Court for revision. 
Held, that it might have been a very good ground 
for allowing the plaintiff to withdraw tho suit 
that K, the luloptivo mother of tho minor 
flefendant, had died itendnUe. litr, had no arbitra- 
tion proceedings taken place in tho course of the 
suit; but when tho parties had refern*d their 
differences to arbitration, and an awani had been 
made in favour of tho defendant and had biM*n set 
aside, ami an application for revision of the order 
BCitting it aside had been refuseil, on thu gnmnd 
that tho matter could be made tho subject of 
appeal from tho final di*erco in the suit, permission to 
withdraw tho suit and bring a fresh onu should not 
have been grantcil. Tho minor defendant might bo 
seriously prejudiced by such a coiii-sc, and tho suit 
had not abated against him by tlit? death of K, while, 
on the other hand, a diH^reo in thu suit, if in his favour, 
would deoiflo tho litigation, and, if in favour of tho 
plaintiff, would not prevent his bringing a suit for 
possession on tho separate cause of iicticm which 
had arisem. StahUrhmidt v. Wnlfttrd, fj, Ji, S 
Q, H, !)• 217, referreil to. Tho High Court 
refused to allow the plaint in tho suit to bo 
amended by tho addition of a claim for iKissession 
of -tho propiTty left by 11. Kalian Sinuii v. 
IiEKllBAJ blNGII . . I. Ii. B. 6 All. 811 

88. Specific Belief Aci 

(1 of 1877), s, 21 — Arhilraiitm — Agreement tovefer 
— Oner under s, 606, Civil Procidure Code, to 
refer matters in dispute in action then pending— 
Order under s, 673, pending the reference, grantingi 
•^intiff permission to withdraw with liberty to 
bring fresh suit, Tho partius to a suit, while it 
was pending, agrccil to refer tho matters in diffurenoo 
between them to arliitration, and for this purpose 
applied to tho Court for an order of referenoo under 
s. MB of tho Civil Procedure Code. The Application- 
was grantiNi, arbitratois u'ero appointed, ami it was 
ordered that they should make their award within 
ono week. Before the week hail oxpinxl, ami lioforo 
any award hod }jwn made, ono of thu [lartius mode 
an ex parte application under s. .773 of the Coilo for 
leave to withdraw from tho suit with liberty to bring 
a fresh suit in respect of tho same subject-matter. 
Tho application was grantcil, the suit struck off, and 
a fresh suit instituted in pursuance of tho pormission 
thus given by the Court. In defence to this suit, it 
was pleaded that tho suit was barred by s. 21 of the 
Specific Relief Act (I of 1877). HeH, that the 
Court in the former proocodingii had no power ta 
revoke the order of reference prior to award except 
as provided by s. 510 of the Code ; that consequently 
the Court’s order under s. 373 was nftrafetrsf if 
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involying «ach reyooation, or, if not involving left 
the order of refmnce etill in force, that in either 
alternative the siSlt was barred by a. 21 of the Speci- 
fic Relief Act; and that it was immaterial that the 
period within which the award waa to be made ex- 
pired before the bringing of the aeeond action. Per 
TynmiLL, J., that the amt waa barred by the aeeond 
dauae of a. 373, the Court having had no jnriadiotion 
to paaa the order under that aoction, or, having re- 
ferred the auit to arbitration^ to restoio the aiiit to 
its file and treat it aa awaiting the Court’a deciaion. 
SuflOAMBKR V. Dxodat . I. L. B. 9 All. 168 

84. Civil Frooedore Code, s. 

878 — Withdrawal of mii with liberty to bring freak 
mit On the 0th September 1874 R, a Hindu, and 
hia Bona borrowed RO, 000 from V and mortgagod to 
him certain land, itema, 1, 2, and 3. On the 7ih Sep- 
tember 1874, V borrowed H5.000 from R N and 
mortgaged hia righla in itcroa 1 and 2 and land of hia 
own to R In 1877 R N bought at a sale in exe- 
cution of A decree againat R the aharo of R in the aaid 
itema 1 and 2 aiibject to the mortgage created by R 
on 0th September 1874, and to another mortgage 
created by R on 11th January 1875. In 1880 8^ 
auedF and the aona of for arrearaof intereatdue 
under hia inortgagc-bomL Thia auit waa with- 
drawn with liberty to bring a fresh auit for the 
principal and interest due under the bond. In 
1880 R N Huod the aona of R and V to recover 
principal and interest due under hia mortgage-bond. 
Held, that the claim of R N was not barred. 
VxNKATA V. Ravoa L li. B. 10 Had. 100 

80. ■ ■■ ■ - — Withdrawal of 

auit with ’permiaaion to bring a freak auit on the 
same eauae of action — Civil Procedure Code, a, 43. 
Where a auit is withdrawn with permiaaion under 
the first paragraph of a. 373 of the Code of Civil 
Proqeduro, the effect is to leave the partica in the 
■aame poaition aa that in which they would have been 
if the suit had never been brought. A plaintiff, 
therefore, who has obtained an order under a. 373 of 
the Code, will not bo debarred by a. 43 from claiming 
in a aubacquent auit a relief which ho might have in- 
cluded, but did not in the auit which ho waa per- 
mitted to withdraw. Venkata Chetti v. Ranga 
Nayak, J. L. R. 10 Mad. 160, followed. Beitari 
Lal Pal v . Baran Mai Dasx 1. L. B. 17 AIL 68 

86. — Diamiaaal of 

auit — Decree eonlaining dauae atating that a freak 
suit might be inatituted aa to apart of thcaubjmit 
matter— Rea judicata. A auit for poaaeaaioii of 
immoveable property waa wholly dismissed, on the 
ground that the plaintiff had not made out hia title 
to the whole of the property churned, though he hod 
proved title to a one-wird diare of such property. 
The decree included on order in these terms: 
'**This order will not prevent the plaintiff from 
instituting a suit for possession of the one-third 
interest of if X in the fields specified in the deed 
of sale," upon which the suit was based. No appeal 
-was pieteied from this deoree. Subsequently 
•the plaintiff brought another suit upon the same 
'title to recover possession of the one-third share 
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referred to in the order just quoted. Hdd, by the 
Full Bench, that the Court in the former suit 
had no power to include in its decree of dismissal 
any such reservation or order ; that the fact that 
the decree was not appealed against did not mvo 
the order eontained in it, which was an absolute 
nullity, any effect Kudrat v. Dinu, I. L. R. 
9 AU. 165 ; Oaneah Rai v. Kalka Praaad, L L. R. 
6 Att. 696; Salig Ram Pathak v. Tirbhawan 
Pathak, All WeeJdy Notea, {1886) 171, and Muham- 
mad 8nlim v. Nubian Bibi, I. L. R. 8 AU. 282, 
explained. Sukh Lal v . Bnacni 

I. LB. 11 AIL 187 

87. — Juriadiclion— 

Withdrawal of part of daim — Part of property 
in auit within and part without the juriadietion of 
the Court. Suit for partition and poaaeaaion of an 
undivided share of property sold to plaintiff by an 
aged goaha lady of the closa of Canarese 
Mahomedans calM Navayata. The property sold 
waa the vendor’s share aa heiress of her father, 
brother, and sister, who died in 1850, 1800, and 
1871, roBiicclivcly ; but it appeared that the 
property of the family hod been in the posaeasion 
of one managing member since .1856. The 
plaintiff, during the suit, withdrew his claim 
against that part of the immoveable property in suit 
which was within the local limits of the juiwietion 
of the Court, ha\dng compromised with thifuefend- 
ants, who hod it in their posaession, and pursued 
hia claim against the other immoveable property 
and obtained a decree. Hdd, that the withdrawal 
of the claim with regard to the property situated 
within the local limits of the jurisdiction of the 
Court (the compromise not having been shown 
to bo otherwise than bond fide) did not operate 
to take away the jurisdiction of the Court to 
adjudicate on the plaintiff’s suit. Kuatxja v. 
Ismail . I. L B. 18 Mod. 880' 

88. : Sumnuma not 

aerved on defendant — for damagea— Civil 
Procedure Code {Act XIV of 1882), aa. 97, 477, 491 
— Arreat of def^idant before jttdgment under a. 477 
of CivU Procedure Code {Act XIV of 1882)— 
Subaequent application by plaintiff under a. 373 of 
CivU Procedure Code for leave to withdraw auit — 
Right of defendant to appear at hearing, although 
aummona not aerved upon him—Compimaation for 
arreat— Rule of Court No. 64— Practice — Proce- 
dure. The plaintiff sued the defendant in Bombay 
for damagoB for breach of controot The suit was 
filed on the 13th May 1800. The aummons was not 
served on the defendant, but on the 16th May the 
plaintiff’s agent procured hia airoat before judg- 
ment, On that day he was brought before a 
Judge of the High Oourt and was at once dis- 
ehan^ When the ease snbseauently came on 
for hearing, the plaintiff applied, unte s. 373 of 
the Civil Procedure Oode, for leave to withdraw 
the suit, with liberty to file a fresh suit on the 
same cause of action. The defendant’s Counsel 
objected, and claimed either that the plaintiff, 
riiould continue his suit to a hearing os that the 
suit should be dismissed with eosts, end that 
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compensation for his arrost should bo awarded 
to the defendant under s. 401 of the Civil Proecduro 
Code. The plaintiff contcnderl that, inasmuch as the 
summons hid not boon served on him, the defend- 
ant was not entitled to appear, and that no com- 
pensation could bo awarded to him. HeMf (i)that i 
inasmuch as the plaintiff had by a legal process • 
brought the defendant before tho Court, the defend- 
ant had tho right to apfiear at the hearing of tho 
case, although no summons had been served upon 
him, and that ho was entitled to object to the | 
suit being dismissed under Rule of Court No. 04 ; . 
(ii) that under tho circumstanees the defendant was | 
entitled to compensation for his arn*st under s. 491 
of the Code of Hvil Procedure ; (iii) that tho plaint- 
iff might withdraw tho suit under a 373 of tho 
Civil Procedure Code with liberty tty bring a fresh 
suit on payment of tho costs incurrctl by the defen- 
dant in the present suit. Sykd ali r. Aniii 

I.L.B.16Bom.l60 


29. ■ - of 

freak auti. Whore A instituted a suit to establish 
bis right to cell certain property in satisfaction of a 
decree against B, but withdrew tho suit without 
having obtained leave to bring a fresh suit, and 
subsequently instituted another suit to establish his 
right to self the same property in satisfaction of 
another decree against B that the second 

suit WEisfiot barred by the provisions of a 373 of 
the Oo^ of Civil Procedure. Kamini Kant Hoy 
V. Bam Nath CiiucxBnBtiTTY 

LI 1 .B. 210alo.S66 

80. * - ' Withdrawal of 

auU wiiheui permiaaion to bring freak auit — 
Apjiicalwn of a. 373 of the Civil Procedure Code 
to auita tn Bevenve Courta — Act X of 1359. 
S. 373 of tho Civil Procedure Code does not apply to 
suits before tho Revenue authorities under Act X of 
1869, that Act being a complete Code in itself. 
Radha Madhub Santka v. Lukhi Narain Roy 
Chowdiiby . . . I. L. B, 21 Calo. 428 

MoKUNDA BULLAVKAltV. BhOOABAN ClI UNDER 

Das ... . I. L. B. 21 Calo. 614 


8L 


Suit withdrawn 


without liberty to bring a freak auit—Subaequent 
auit for the aame matter. In 1803 the plaintiff sued 
to eject the defendants, alleging they were in occu- 
pation of t^ land in question under a lease of 1880 
from tho late Zamorin of Calicut Tho plaintiff’s 
title rested on an instrument executed by him in 
1808. It was obieoted that tho instrument was not 
binding after tho death of the grantor. Tho 
pl^tiff there upon withdrew his suit without 
obtaining leave tp sue again. He subsequently 
obtoinod a like instrument from tho present 
Zamorin and sued again to eject tho defendants. 
Edit that the second suit was not maintainabio 
fay reason of Civil Procedure Code, s. 373. Achuta 
I&IIOKV. AchutaNayas «_ 

L Ib B. 91 Hod. 85 


Frtd^ 

auit/^ meaning 


eauae of 
of. 


oeftba— ** Subjeal-maUer . . 

Where a plaintiff brought a suit for partition of joint 
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property from which he withdrew with the consent 
of the defiMidants, but without leave from ('ourt' 
to bring a fresh suit, and Hiibsequently, being dis- 
poBM*M(MHl from the same joint pro|H*ity, brought 
this suit for the recovery «>f joint iNisiu'ssion of the 
Mine : — IleUt, that tho mere fact of the Hiiita iM-ing 
in res{icct of the same property wuultl not be siiffi- 
cient to make the latter suit one for the same 
subject-matter ns the former, when the state of 
facts leading to the two suits anil the ndiefs 
claimed under them iin* different, and s. 373, Civil 
Procedure ('isle, does not apply. Kamini Kanto- 
Boy V. Bam Xalh ChiirUrrhutty, 1. L B. 21 
Calc. 235^ followed. Qiucre : W hether the meiv 
fact that a plaintiff withdraws with thi‘ consent 
of the defendant, but without leave of thet'onrt,. 
makes s, 373, Civil Procedure Code, inappli- 
cable. The observation of Norm an, J., on ibis 
point ill Jitgtjafmndo Chatter ji v. Wntmn tf* fVi.,. 
Hniirke, .•!. 0. C. 102^ donbleil. Copal Ciiandiia 
Banerjbk V. PuRNu Chandra Bankrjkk 

4 C. W. N. 110- 

See JUGOOBUNDO (*IIATTBIURK V . W'ATNON A Co. 

Bourke A. O. G. 102 

88. OOBtS^Pofivr to aivard roatji — 

Wiihdratml withtiiit hare. The High Court has no 
|)owcr, iindiT tho Civil Prncediin* (.Vsle, to award 
costs to the defimrlant when the plaintiff withdraws, 
not having askeil leave to do ho with lilsTty to 
bring another suit for the same matter. Bkanm #*. 
Tiruvengada PiLLAi . .1 Mod. 247 

84. Poicrr tn atvard' 

Coats —Civil Procedure Code, IS59, a. !)T. W’liem 
tho plaintiff applied, iiiulcr s. 07, Act VIII of IH.'iO, 
tD 1 ) 0 allowed to withdraw' from the siiit,with liberty 
to bring a fresh miit for the Haim* matli‘r, the ('ourt 
refused tho application. Another npplicutioii for 
leave, simply to withdraw from the suit, was 
grantoib the ('oiirt dismisHing the suit with ertMts. 
Braua v. Tiruvengada Pillni, / Mad. 347, dis- 
seiitcd from. Hoknaini Biiii v. Pkri Khanum 

1 B. L. B. O. O. 45 

86. Form of order— 

Civil Procedure Code, 1359, a. 97. A plaintiff 
who is piirmitted to withdraw from his miit tinder 
s. 97, Act VI If of 1869, muat pay the defendant's 
costs. t)n such withdrawal, the pro|K'r onlcr to Ijo 
rcconlcd is not one of dismissal, but one simply 
permitting the plaintiff to withdraw iho suit, with 
lilxTty to bring a fresh suit for the same iniitlcr on 
payment of costs or otherwise as the (Vmrt may 
direct. Duucett v. Wise 1 W. B. 822 

88 . — Payment of r^tata 

not made condition prectde.nt to freak auit — Power 
to day auit. A, having brfinght an action against 
Bt was allowed to withdraw with leave to bring a 
fresh suit, and was also onlf*rcd to jiay the costs. 
Held, that, the {layment of tho costs not having in 
terms been made a condition precedent to bringing a 
fresh suit, tho Gonrt had no jmwer to stay proceed- 
ings in the fresh suit, on tbo ground that the costs 
had not been paid. Cuitto v. Muzeub Hossain 

8Hyde218. 



( 18057 ) 


lixujfivr ujT i;asj£b. 


^WTFHDBAWAL 07 BUTF— mid. 

87. -■■■* ■ ” ' Small CauH 

CourL A Small CauM Gourt is not bound to allow 
ja plaintiff to withdraw a Bait, on the ground that ho 
hiiB reoeived payment from one of tho dofendanta in 
the suit, that attempt to withdraw having been 
made after the plaintiff had Buocceded in getting a 
judgment against two defendantB which had been set 
aside by the Court on various grounds, and a new 
trial ordered. In such a case the Gourt may 
permit tho withdrawal of the suit upon the terms 
4>f plaintiff paying the first defendant’s costs. 
Rama Ckaudba Suastry v. Fafu Aiyar 

8 Mad. 87 

88. Withdrawal of appeal— 

Power of AppdlaU Cotfri.— An appellate Court has 
authority to permit an appeal to be withdrawn. 
Ram Pbbsbad Ojua v. Buurosa Koonwar 

8W.&8a8 

89. Perniuum of 

Cour^Notiee of withdrawal An appellant has no 
right to withdraw an appeal, which nos been regu- 
larly registered, without the permission of the 
Court. Where the appellant had given notice of 
^e withdrawal of the apj^al before tho day of the 
hearing, and notice of withdrawal had been given 
to tho respondent, but not until costs had been 
incurred Ifrid, that the appellant was not at 
liberty to withdraw the appeal, and tho Court 
or^rod that tho appeal be set down for hearing. 
Kabbim Bib o. Bbbqam Beb , 8 Mad. 8(M 

40. Wltb^awal of ault on 

appeal— Ae( XXHI of 1861, a 37^Power of 
AppeUale Court. Under s. 37, Act XXIII of ISGl, 
tho High Court upon appeal from a Judge sitting 
in tho ozerciso of the oidinary original jurisdiction 
of tho Court, had power, before pronouncing final 
judgment in appeal, to permit tho plaintiff to 
withdraw from tho suit with liberty to bring a fresh 
suit OBBGOBYaDoOLXY Chavd 

14W.B.0.0.17 

41, ■ , CivS Procedure 

.Code, 1869, s. 87— Xaerctse by Appellate Court of 
powere under a 37, Art XXIII of 1861. Where 
application was made for leave to withdraw a suit, 
^th leave to bring a fresh one, it being contended 
that the fact of a notarial protest on inland bills, and 
dE their being in tho hands of the holder without 
.-rignature, was proof of dishonour ; and further that 
dmendant being a Hindu, there was no necessity for 
notice of dishonor,— the Appellate Court, reversing 
tile decision of the Gourt below, granted the appli- 
.oation under the power given by a 37, ActX^ll 
of 1861. Bombay City Bank v. Moonjxb 
H vBBYDoas . Bourko A. 0. 0. 89 

48. . ■ ' Ciwl Proeedun 

Code, 2869, s. 97. The plaintiff having sue^ and 
the issues having been laid down as though the suit 

*was for separate possession, the decree of the 
ower Court for joint possession was set aside, with 
leave to^ntiff, under Act VIII of 1850, a 07, to 
bring a nesh suit for joint possession. Juoouv. 
iWAisDaB Nadb a Md&BBooLLAB 17 W.&184 


. § 

WXVBSRAWAL OT BUIV-.M 11 ML 
extnm 

ftrfw ^ im, u. m, Mg. Wbm, OB .ppoBi 
TOm » dwreo dumiMuig . (uitt the AmeUate Ctout 
Wing of opinion that tho plaint was informaUv 
drawn and its allegations regarding the cause A 
action not sufficiently specific, gave the plaintiff 
ponnisBion, under a 373 of the Civil Ptooodure Code, 
to withdraw the suit with leave to institute a fresh 

reference 

to the terms of a 582 of tho Civil Procedure Code, 
t^ Appellato Court had power to avail itself of 
too piovisions of a 373, and therefore hud a 
dMcretion to make the order allowing tho plaintiff 
to withdraw the suit and institute a fresh ona 
otSS? *•. 0. 0., 11, Md 

♦k *•. Steawht, J ., 

that It ooiihl not be .aid that the Appellate Court 
in thu ^ had ezerciged ito discretion so 
pue^nably or erroneonsly as to compel the 
inte^rence of the High Court with it in appeal 
J., that it might bo taken ^t 
tne Appellato Court, though not so stating in 
expr^ terms, meant to sot aside, and did set aside, 
the decree of tho Court of first instance, regarding 
It SB a decree which could not have been righ^ 
mi^ and must be set aside, by reason of the 
radical defect in the plaint, tho basis of tho suit 
and tho decree ; and that in this view lAffib was 
m legal objection to the ozerciso by the Appellate 
C^urt of the discrotionaiy power of Oh. XXII 
of tho Code. Ganoa Ram o. Data Ram 

* ApplioationB for ezeoution 
Of deoroe— Uttnf Procedure Code, a. J74-im- 
ifrawfif of applicatioa. The rule laid down in s. 374 
of the Civil Procedure Code (Act XIV of 1882)— 
that where a suit is withdrawn with leave to bring a 
^sh smt, the plaintiff shall bo bound by the law of 
limitotion in tho same manner as if tho &st suit had 
not been brought— does not apply to applications 
tor owntion. Ptr/wfe v. LL.B.g Bm. 

ewi, dissented from. TABACOANDMEORAjeL 

MTK TtaxMX . 1.1k B. 10 Bonnes 

4^ — • — CMl Proudun 

M, S73, 31g, gW—ApiUeatiM for exteuikn 
mfhdranoh by deeree-hcUer~Aet X7 of 1871. ath. 
II, Art, 179 {4). 8. 647 of the Civil Piooedare Cw is 
mskess. 878 uid 874 .pplicble to 
to encution ^ de^ Kifayat Ali r. 2^ 

Pirfait, I. L. 

A 8 Bom 681, toUowed. TaraOmd Mtgrai v, 
KoAmatk Trtmbak, I. L. B. 10 Bom. A ood 
V. PsrwtemK Okmai, I.L.B. 

7 Mad. 859, dissented from. Afitst.pidio.tioa toe 
ezeoution of . deoree wu witiidrawn oy thodoofo.* 
holder on Moonnt of tomwl defsoti^ ih. CbnrI 
ntamingtbo.pplio.tion, butwithont giving per* 
nussion tb the deotoo'luddm to withdinw with Isuv. 
to teke tomto prooeedtog. EtU, that, with 
retotenoe to the seoondpmgi.^ ol . STS iioA 
with. M7 of tho Chd^ the dMue^holte '«m 
pnefaided toon egsto .pplying tor misoattoni 
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but that, evon aamiming that permission to 
ap^ again could be inferred from the action 
ci m Court in retumine the application, a, 374 
was applicable so as to miuce a subsequent appli* 
cation presented five years after the decree bar^ 
by limitation, with reference to Art 170 of the 
limitation Act Sabju Prasad v. Sita Ram 

I.I..B.10A1L71 

46. Bewooatlon of withdrawal 

— Ctvil Procedure Code, J859, s. 97, A plaintiff 
who has withdrawn from his suit is at liberty to 
rescind the act of withdrawal at any time before 
final judgment S. 97 of the Civil Procedure Code 
was held to be inapplicable to a case whore the 
plaintiff rescinded after two days a petition ho had 
presented of withdrawal from his claim. The last 
dauso of that section contemplated coses in which 
the withdrawal is not revoked. Rambhuroh Lall 
V. Gofer Bbbbeb . 6 N. W. 66 


47. 


Alter award made— Ctetl 


Procedwre Code {Ad XIV of 1882)^ s. 373 and CK 
XXXVII-^Wiihdrawd o/ euii after an award is 
made hy an aihilratar, Ihe powers relating to 
withdrawal of suits, conferred upon the Court by 
a 373, Civil Procedure Code, are, when an award 
of an arbitrator to whom the case is referred 
for aiU^iion has once been duly made by the 
arbitratOT, limited by the particular provisions 
contained in Ch. XXXVJl of that Code. So, 
where, upon an award mode by the arbitrator, 
the plaintiff put in a petition of objection to the 
award, and subsequently, on his putting in a 
petition for permission to withdraw the suit with 
liberty to bring a fresh suit, the Court granted 
such prayer under s. 373, Civil Procoduro Code : 
Edit that the order of the Court was without 
jurisdiction. Debi Churn Manna v, Bipra 
PROSAO Jana (1002) . 7 O. W. FT. 186 


48. 


By Small Cause Court, 


after granttug a new trial— P^estdency Small 
Cause Courts Art {XV of 1882, as amended hy Art I of 
189S), s. 88— New trial^ivil Procedure Code {Art 
XIV of 1882), s. 873—WUhdrawal of a suil— J iitm- 
dirtion of (he SmaU Cause Court to pass an order 
under s. 878 of (he Civil Procedure Codn after 
yranling a nets triaL A suit having boon dismissed 
a Judge of Small Cause Court at Calcutta, the 
mode an application for a neu tri^ which 
was granted, the suit being allowed to be withdrawn 
under a 373 of the Civil Procedure Code. Oa a rule 
•ebtain^ the defendant in the Hi^ Court : Hrtd, 
that, although the Judges of the SmaU Cause Court, 
when nanting the application for a new trial, wore 
ege wAnpg their rovisionAl powers, yet, as soon os 
thqy had passed the order granting the new trial, 
tiielr nvii&inal jurisdiction ceased, and then they 
had jurisdiction to deal with the case as an Original 
Court, and as such had perfect authority to pass the 
Older under a 878 of the Civil Fromure Code. 
.Jadu Mani Boibtabeb v. Ram Kumar Cbaxba- 
WABSi (1902) . . Ll«.B.S8Cala889 


WITHDRAWAL OF SUIT— coneU. 

49. -BffBotofwithdrawal^Ctvil 

Procedure C^ s. /or firtrfilfbn—FilA- 

drawal of suit — Joint petition of parties, praying dbif 
(he suit might he struck off—SubsegueiU suit for partis 
tioH of same j^perty harred. The plaintiff and 
the defendants in a suit for partition, having arrived 
at a compromise, presimted to the Court a joint peti- 
tion asking that the suit might bo struck off {kharif 
^rdiya jawe). The Court fuiBsed onlcrs accordingly, 
in the terms of the petition, striking off the suit, 
llie terms of the conipromiHc were not, however, 
inserted in the decree, and were never carried out. 
Submquently the plaintiff brought a mn^oml suit for 
partition of the same property. Held, that it was 
incumbent on the plaintiff to see that the Court did 
its duty and rocorclcd a proper onier in the suit with 
reference to a. 375 of the Code of Civil Proixxlurc, and 
that, as ho has not done so, he must 1x) taken to have 
withdrawn his suit witlioiit jieriuission to sue again, 
and his second suit was barnxl by h. 373 of the Code. 
Gulkandi Lal V. Manni Lal (1001) 

I. L. B. 28 All. 818 

60. - Limitation Ad 

{XY of 1877 ), Seh. //, Art. 120— Alienation hy 
widow-subsequent suit to set it tiHidc—Withdraioad 
of suit without permission to bring a fresh suit— 
Confirmation of original alienation- -Fresh cause 
of action to sons of the daughters. V, who was 
posBOBBOil of lands, died in 1808, leaving a widow and 
throe daughters him surviving. In 1874, the widow 
alienated the land. In 1892, the daiightiTS siied to 
have that alienation set aside, but withdntw the suit 
on the ground that the alionntion was valid, without 
obtaining leave to sue again. In 1805 the 
daughters* sons institntcil the pri'm^nt suit, for a 
declaration that neithiT the original alienation nor 
its confirmation by the withdrawal petition in the 
suit, shoulii bo elTociivo as against them. On tho 
plea of limitation Uung raised : Hell, that tho nyth- 
drawal of tlio suit of 1892 on tho ground that tho 
alienation was valid, without permission to bring a 
fn«h suit, was a confirmation of the alienation of 
1874, ami gave a fresh caiiso of action, and that the 
suit was not barroil. Mullai'IIDI Uatnam u. 
Mullafudi Ramavva (1902) 

I.I..R.26 Had. 781 

W1TNE8B-CIVIL OASES. 

Col. 

1. Persons competent or not to be 

Witnesses .... 13063 

2. Summoning and Attendance of 

Witnesses .... 13064 

3. Expenses of Witnesses . . 13070 

4. Defaulting Witnesses . . 13071 

5. Swearing or ArFiR.MATioN of Wit- 

nesses 13074 

6. Examination of Witnbssbb— 

(a) Generally • • • 13075 

(5) Cross-examination • 13079 
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Ool. 

7. COVSIDIIULTION AND WxiOBT OV Evi- 

DINOX 13081 

8. Pbivilboxs Of WiTNBSSxa . . 13084 


See Appbllati Court. 

LIi. R86 Gale. 888 

See Commission— Civil Cases. 

7O.W.N.806 

See Costs, Evidence. 

80.W.N.178;a41 

See Dbxkuan Aobigulturists* Reuev 
Act, s 7. L !«. B. 88 Bom. 848 

See Divorce Act, s. 62. 

8B.IbB.Ap.e 

8u Evidxboi L li. B. 8S Oalo. 84 

0O.w.ir.i6i 

See Evidence— Civil Cases— Miscel- 
laneous Documents — Depositions. 

See Evidence Act, 1872, s. 32. 

90.W.N.105 

See Evidence Act, 1872, s. 33. 

See Mortgage • 0 C. W. N. 1001 

See Special or Second Appeal— Other 
Errors op Law or Procedure— Wit- 
nesses. 

See Transper op Property Act, s. 69. 

8 O. W. ir. 687 

See Will— Attestation. 

■■ — attestation by- 

See Deed— Attestation. 

^ 7 O.W. 17.884 

See Stamp Act, 1879, s. 3, cl. 4. 

Lli.B.aaOalo.767 
L li. B. 17 AU. 8U 

. oompetenoy of— 

See Deed— Execution. 

60.W.ir.4M 

See Land Acquisition Act, 1870, s. 19. 

I. lib B. 17 Bom. 888 

oroBB-axamlnation of, on oom. 

miBsion— 

See PBAonoE— C ivil Cases— Commission 
L li. & 80 Gala 686 

dainage by fUae Btatement of— 

See Dxpamation 6 G. W. If. 888 

See Evidence Act, a 132. 

LIaBu 18 Bom. 440 
See Bigbt op Suit— Witness. 

LIi.B.10AlL4a6 
l.Ii.B.lOlCad.67 
LL.B.16 0alo.864 


WlTMJBBB^rVIL GA8B8-eoEld!, 

depoaltlon of— 

See Evidence Act, a 33. 

See Limitation Aot, 1877, a 19— Ao 

XNOWLEDGMENT OP DeBTS. 

I.ZkB.161Cad.88a 

enforolng attendance of— 

See Praotioe— Civil Caseb— Commis- 
sion . 1. li. B. 88 Gale. 404 

examination of— 

See Ambxn 1 B. UB. 8. B. 1; 8 
8 W. & 88 
11W.B.488 

/ 17 78L B. 888 

18W.B.14 

See Company— Winding up— Costs and 
Claim on Assets. 

LIi.B.14Galo.818 

impeaching credit of— 

See Evidence Act, s. 165. 

I. L. a 17 Gale. 844 


— legacy to— 

See Will— Construction. 

l,li.a41gpA.844 

_ non-attendance of— 

See Civil Pboobdurh Code, 1882, s. 177 
(1869, a 170). 

— omiBBion to examine— 

See Special or Second Appeal— Proge* 
DURE IN SpXCUL ApPEAL. 

I. li. a 18 Bom. 888 


order for examination of— 


See Insolvency Act, s. 30. 

I.L.B.llBom.6L 

LL.a88Bom.44T 

— privilege of— 

See Arrest— Civil Arrest. 

14B.II.B.AP.18 
I. li. a 1 Gale. 78 
4 Mad. 146 

Ses'DaPAMATioN. 

See Evidence Act, s. 132. 

LL.a8Mad.87I 

See Libel I. L. a 14 Bom. 8T 

— refiualof party to attend OB— 

See SuPERmTENDENCE OP Higx Coubit- 
Charter Act, s. 16— Civil CASEa 

a L. a Bnp. VoL 718 


— refOBal to Bummon— 

See Appellate Court— Bbbobb Aipbct- 
nia OB EOT Mebixb op Gaee. 

LZi.ai8AlLllS 
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1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES. 

L — Arbitrator— Sttil after award 

ii oA aside, U an arbitration award is sc^t anido 
and the^ matter is tried aa a suit before the Court, 
the arbitrator cannot be examined aa a witnciia aa 
to the grounds of his decision, but only to prove 
any admission which may have been made before 
him in the course of the arbitration and which 
might be material evidence. Nilmonek Ross v. 
MoniHA Chuedib Dutt 17W.B.6ie 

5. Attorney — Advocate — Compe- 

UsU wiinesa. An attorney who has acted as advo* 
cate for one of the parties, and pleaded his case in 
Court, can bo examined as a witiuws in the case. 
Raufal Shaw v. Biswanath Mamoal 

6 B. L, B. Ap. 28 

8i Magistrate — Suit for malieiova 

proMeution^Magistraie who held frAimimiry en- 
wiry iido criminal charge. Magistrates are not 
meapaoitated to give evidence of matters which 
have come before them in tho course of a prelimi- 
nary enquiry into a criminal charge. Hehlt that in 
a suit for a malicious prosecution tho defendant 
had a right to the evidence of tho Siibordinato 
Magistrate, who hold a preliminary enquiry into a 
charge of forgery preferred by tho clefondant 
agains^the plaintiff. Rahasahi Ayyav v. Ramu 
Mur aw . . 8 Mad. 872 

4 . MagiArait giving 

ssidenM before himsdf. Where a Judge is tho 
sole Judge of law and fact in a case tried before 
himself, he cannot give evidence before himself or 
import matters into his judgment not stated on 
oath before the Court in tho presence of tho 
accused. Quben-Empress v. Manikam • 

I. Ii. B. 18 Mad. 263 

6. Mansif— IFifma ae to facta 

fudiciatty before him. A Munsif ought not to bo 
called on to depose as to what took place before 
him in the course of a trial which he was conduct- 
ing as Munsif, and he is entitled to exemption. 
Anonymous • 6 Mad. Ap. 42 

6. Person against whom affil- 

iation order is songht—Cnfniiioi Procedure 
Code, 1882f s. 488—Evidenu AA (i of 1872), 
s, 120— ‘Bastardy proeeedings^-MainUmnee, order 
of Criminal Court aa to. Bastardy proceedings 
under the provisions of s. 488 of tho Criminal 
Procedure Code are in tho nature of civil pro- 
oeedingp within the moaning of a 120 of tho 
Evidence Act, and tho person sought to bo chargetl 
is a competent witness on his own behalf. Nub 
Mahombd a Bismulla Jan • 

l.L.B.16Calo.781 

Hba Lal a Sabbb Jan I. Ii. B. 18 AIL 107 

7. Mamlatdar as assessor 

nn^rlaxid acquisition proceedings. On a 
tefuence to the CoUeotor unto the Land Acqui- 

voL. y. 


WITNB88-0IVIL OA8B8--coiif4 

1. PERSONS COMPETENT OR NOT '^FO BE 
WITNESSES-mmcU. 

aition Act. tho Mamlatdar acUMl as an assessor 
apfiointed by tho Collector, and was also oxam- 
in<^ as a witnoss as to tho value of tho land. 
But no objection was taken to his acting as an 
asRosHor. The District Judge eventually uphold 
tho (iollector's award. On nil appliention iindor 
s. 822 of tho Civil Procedure Code (Act XIV of 
1882) '. — Held, that a ])erson who is appointed an 
assessor under s. If) of tho Land Acquisition Act 
(X of 1870) ])Prforms qiiasi-juilieini fuiioiions, 
and is thon^forc incompotont to testify os a witness 
in the sumo procitorlings. Swamiiiao v. Corj.soToii 
OF Dharwab . I. L. B. 17 Bom, 299 

8. Wife — Evidinee. of wife to prove. 

non-arceaa — Iltiahand and wife — Preanmptian of 
Ugithmey — Illegitimacy — Presumption of noa- 
aceeaa— Evidence Act {I of hH72), aa. 112 ami US. 
A wifo can bo oxaniiiiiNl ns to non-Acciws of hf«r 
husband during her tnarriiMl life, without iiule- 
ponilent cvidenco Ixuiig first offorod to provo tho 
illegitimacy of her children. Kozario v. Ingleh 

LL.B.18Bom.4e8 

9. - - Child witness —Evidence. Act 

(/ of 1872), a. Its — Wilnaaa, eampeieney of — 
Mode of examimttion — Competency to he iealed 
be.fore examination aa to rea geatat. Beforu a child 
of tiuidor years is asked any question boaring 
on tho rea geatw, tho Court should test his capooily 
to undorstand and givo rational answi^rs and his 
capacity to undorstand tho diffcronco botwoon 
truth and falsnhood. Tho Jiidgii must form his 
opinion as to tho compi^tency of a witness liefoni 
his actual oxaminiition ooinmenocs. Siiririe 
Fakir v. Empkrou (lOOfi) . 11 C. W. N. 61 


2. SUMMONING AND ATTENDANCE OF. 

WITNESSES. 

1. . Duty of Court — Securing attend^ 

ance of witnesaea. Evory Court is bound to rundor 
oil masonablo assistaiico to a pnrty to oiifoo'o tho 
attondanco of his witnesses. Nilmonbk Banrrjf.r 
V. SiiUKBO Mf)KOOT.A Dkbrr • 6 W. B. 14 

2. - Civil Procedure 

Code, im, a. hVJ. Undor s. 160 of tho Civil Pio- 
codiiro Codo (Aet XIV of 1882), a pirty to a suit 
is ontitlod, as of right, to obtain summonsos for his 
witnosHos any timo boforo tho day iixeil for tho 
disposal of tho suit. Bai Kali v, Alakakii Pir- 
BKAi . • I. L. B. 16 Bom. 80 

8. Appliention for 

aummona to cite witneaaea. A party is entitled at 
any stage of the case before hearing to apply for a* 
summons to cito witnesses without reference to the 
number of such applications which ho may have 
previously made, and it is tho duty of tho Court to 
comply with such application, if any time bo left 
before the hearing of tho cause. Anubup Chandra 
Muxhofadhya V. Hiramami Dasi 

8B.Z..B.AP.88 

18 u 
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2. SuklfONINO AND ATTENDANCE OF 
WlTNESSES-eonfi. 

I. Q. OnOOKOOP GbUNDBR MoOJLKBJBB ff. Hbbra 
Moneb Dosses 11 W. R 418 

Habi Das Baisakh v. Moazam Hossktk 

8 B. L. IL Ap. 10: 16 W. B. 447 
4. Power to summon witnesses 

— SMement of Usuea. Act VI f I of 1869 conferred 
no authority upon a Judge to issue summons to 
vitnesscB to attend on the settlement of issues. 
The written statements must bo prepared with 
great care and deliberation, so as to dispense alto< 
^ther with parol ovidenco at the settlement of 
issuers. Axund CnuNDEB Bakviuee V. VVoohesu 
C nuNDEB Boy 

1 Ind. Jur. O. 8. 16: 1 Hyde 147 

[The subsequent Codes, however, expressly pro- 
vide for the attendance of witnesses at the settle- 
ment of issues : nee s. 169, Civil Procedure Code, 
1882.] 

6. Discretion of Court to sum- 

mon witnesses. A Judge's discretion in not com- 
pelling the attendance of witnesses named by one 
of the parties must bo cxercifiod on reasonable 
moundsdistinctly stated in the judgment. Ozebb 
mahoubd V. Bydnath Doss CfiownnKY 

6W. B.. AotX,6 

HaBA ChAVD PORAMAEICK V. KbTSHTO MoNEE 

Gibeb 1W.B.298 

Matungukeb Dabea V. Kalee Dabea 

8W.H4 

See Neem Chund Dey v. Ahvxd Coomah Boy 
Chowdoby 7 W. B. 147 


6. Selection of wit- 

nessee by Court, It is not right for the lower Court 
tq select five out of twenty witnesses tendered for 
ozamination. It is the bounden duty of the Judge 
to receive all the ovidenco tendorod, unless the 
.object of summoning a large number of witnesses 

dearly appears to bo to impede the adjudication 
of the case, or otherwise to obstruct tho ends of 
justice. Bamdhae Maxdal v, Bajballab Para- 
MANIK 6 B. li. Bto Ap. 10 

7. — Power to refuse 

to eummon witneas, A Court has no power to refuse 
to summon witnesses when expressly requested by a 
party to do so unless tho witnesses are required to 
be summoned in such a manner, or in such numbers, 
aa clearly indicates a ve xatiou s desire of obstruct- 
ing the course of justio<dfclAM Phut. Pavdey v. 
Waked Alt Khak ^ 14 W. B, 66 


6. Pefuaal to eum- 

mon witneeaeoSeaeona for refuaing appUeiOion to 
onforu iMmdanu. It is not inoumbont on a Court 
to give detailed legal reasons for its refusal to oom- 
]dy with an application to enforoe the attendance 
of a party to a Buit as a witness. SiDDnESSuimu 
Debu V. Denobuedhoo Koohdoo 6 W. H 66 

6. Prelimliuuriea to rammoii. 

Ing witnoaa— ifafenW^ of emdonot. Before 
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2. SUMMONING AND ATTENDANCE OF 
WITNESSES— cofMd. 

the Court makes an order compelling the attend- 
ance of a party to the suit, it must be satisfied 
that his evidence will bo material Gopal Ghundeb 
Hazbak V. Mohesr Chunoeb Banerjeb 

81W.&44 

10. Summoning plaintiff as 

witnesa for aummona — Duty of Court-^ 

Materiality of evidence, A Court is bound, before 
summoning a plaintiff to give evidence, to record 
the reasons of its being satisfied that tho evidence 
of tho plaintiff is essential to tho defendant's case. 
Whore, however, the Court does not give reasons 
for being satisfied that tho presence of the plaintiff 
is necessary, it docs not follow that tho defendants 
harl failed to satisfy tho Court that there was suffi- 
cient ground for Gio application. Makooxd Adit 
V, SUTTOOKOUN Adit 17 W. B. 607 

11. - Application to summon 

witneBBeB—lTiYnsases declared urmcceaaary hy 
Court. Whero on a case coming on for hearing 
before a Court to which it hod l)ecn romamlcd, the 
Judge observed that the ovidenco of witnesses 
would be unnoccBsary, the doclaration was AeU to 
havo sufficiently justified the plaintiffs in making 
no further application for a summons on their 
witncBBos. Bam Jbwun 8ixoh v . BAPHi^BgBSHAD 
SiKQii 10 w. B* 106 


12. — Undertaking to 

bring witneaaea — Practice. On the 12th October 
1879 tho plaintiff applied to tho Court for subpennas 
to his witnessos. Dio Court refused to grant them, 
on tho ground that the plaintiff harl himself origi- 
nally undertaken to bring his witncpscs. (The 
Court had fixfj the 28th October 1879 for tho final 
hearing of tho plaintiff's case.) Udd, that tho 
plaintiff's failure to bring his witnesses wm no 
sufficient roason for depriving him (the plaintiff) of 
his nght- to have subpeonarf issued, if he found him- 
self unablo to bring his witnoseas or to detain them 
till they could Iw examined, although it might 
possibly be, under certah circumstances, a reason 
for not waiting for thorn, if tho pb*.intift*a case hori 
been in other icspe^ti finished before they could 
be examined. Pa.v^ura.no Anfai v. Kbskatj! 
Jadhavji I. Ij. Bi 0 Bom. 742 

10, — - Time for Bummoning wit- 

ueBBeB — Duty of Court. The Civil Procedure 
Code neither oxpresdy nor impliodly doclaroa that 
witnesies must be summoned before the day fixed 
for tho first hearing of the suit. So long aa the 
hearing merely standa adjourned, and so long aa 
the party who wiahea to eummon witneasea has not 
closed hia caae, the Cburt la bound to summon them, 
unless it appoan that the applioation is made ao 
late that the witnesses cannot be reasonably ex 
pcoted to attend in time to be giami ned before 
that party's ease doses. Ihdbo Chujtoeb Baboo 
R l>TOi0P ®W.B.680 

14b Oxonndfor NlkuMltoiaai* 

moB wl t a wm ONigiiUcm a! Omt to miM 
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2. SUMMONING AND ATTENDANCE OF 
WlTNESSES-eonfd. 

foHjf—Iklay m giving nntnea of intended wUnesees* 
Where an appdliint delayed to give in the names 
of hia witacsHCB, but would yet have been within 
Toasonable time to bociiro their attendan^H) on the 
day of hearing if BummonHes had been aent through 
different peons by the railway : — Held, that the 
lower Appellate Court was bound to have diree.tod 
the iBBuc -of the summonses, and to liave given 
evci^^ affsistanoe to the party asking for them, all 
additional expenses being ])aid by party. 
Peareb Mohun Mookkhjrk V, Mauiiitb Ciiunder 
Ohosal 9 W. B. 489 


16. ■■■■■■■■ Omission of 

per steps to chtain attendance of witnesses, Whercs 
some of the witnehses (defendants) in a suit had 
been examined, and plaintiff petitionoil the (^oitrt 
to have the remaining defendants examined ah wit- 
nesses, he Was iteld not to have taken the neueshary 
stops required by law to enfon'e their attondanee, 
beeause he did not make any speoial niiplieation to 
tho Court, or ^ow sufficient grounds in support 
of his petition. Ham Tuhul Thakoor t*. Oodit 
Narain Singh . 12 W. R. 88 

10. - I^rorednre water 

Dchh^n AgrkuUwrists' Act (XV 11 of 7879)^ s,7 
— lugM of defendant to call witnesses, 'llio plaint- 
iff sued, under a. 3, cl. (to), of Act XVI L of 1879 
for money due on a bond datinl the 8th September, 
1877. The defendant, though duly summoned, did 
not appear on tho day fixed in tho siirnmonH, which 
was for the final disposal of the suit. The Court 
therefore proceedid with Hex parte. The defend- 
ant, being subsequently summoned and oxainintMl 
as a witness under s. 7 of tho Act, admittixl the 
bond sued upon, but pleaded part payment of tho 
plaintiff's claim. Ho thon applied to tho (Toiirt 
that his witnoHses should be summoned, and that 
their eviilcnco be taken in support of his allegation. 
The Subordinate Judge was of opinion that ho 
(defendant) was not entitled to offer the evidence. 
On his referring the case to the High Court : -/irfd, 
that it was his duty to summon tho witnesses 
named by the defendant. Dflichand v. Duondi 
I. Ii. B. 6 Bon. 184 

17. • ■ Civil Procedure 

Code, 1877t s, 187’Summons to prodnee documents. 
In ojl cases in which parties apply for a summons 
to compel tho attendance of witnesses, or a sum- 
mons to produce documents, or apply to have a 
document sent for under s. 137 of tho Code of Civil 
Phxiedure, tho Court ought not to refuse such 
application, merely booauae in its opinion tho wit- 
nesses cannot be present, or the doeumonts cannot 
be produced, beforo the termination of tho trial. 
Kbishna Chubb Baisacs v Protab Chundkr 
Burma I. L. B. 7 C^. 660 

10. Adjournment for attend- 

aaoe of witneHea-Cmf Procedure Code 
{Act XIV of 188S)p s, lS8-^Diseretian, exercise of 
— IFAasiisf, AUendanee nf^Power of High Court 
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2. SUMMONING AND AIT'ENDANCE OF 
WITNESSES-<oa(d. 

on sceontl appeal. On tho day fixed for tho hoariog 
of a suit, tho di^fendant applied for process against 
certain of his witnt'Hscs who had b^n siimmonod, 
but had who failcxl to attend, asking for an ad- 
journment to obtain their Attendance. This appli- 
cation was refiiHiHl ami tho enmi was proceeded with. 
'Ilio plaintiffs' evidem^e waa nTonled and that of 
one of the defendants ; the dc^fendanls Inung unablo 
to produce further evidence, the Court nronlod 
that the casi^ was elosini, and that juilgment would 
lie delivered on the following day, the 31st IX'cera- 
\h't. On the day following the (lefendants tmaliieod 
certain wiinesHva and askiHl that they might bo 
examined. This applieation was n'jiN'ted, and 
judginenl was HiihHe()uontly delivered in faviMir of 
the plaintiffs, lit Id per Pktiibram, C../., that 
the omission to exiimim^ thi^ (hdendants' witnesses 
on the 31st Deeeiuher was a Kuhstaiitiai ern»r in 
prooediin*, and that the Miinsif had therefoiv exer- 
eiscil his disfunction wrongfully. Per tSiioNK. ./. — 
That although thero was some; doubt whidher tho 
Court on seeuml appeal could iiiterfero in a point 
of disc^retion, yet this doiiht was ni»t strong enough 
to justify an expi’essum of otutiioii fsontrary to that 
arrived at by the Chief JiHtiee. MoM T.ai. Hamio- 
PADiiyA V. kiiiiioDA Dahi I. Ii. B. 20 Calc, 740 


See TayijOR V. Sakat Ciiuxdkh lh»Y CiiowniiHY 

I. L. B, 20 Calc. 746 note. 


19. * Cii'il 7*r(teedure 

Cofle, 1882^ s. 189—Appliriilifm h summon wit* 
nesses— Ihtty of Court in nspeet of sneh ap/dica* 
tion. Where a jiersoii making an ap]ilif'ation to a 
Civil Court for witnesses to he siiininfuieil has rug- 
Hgently or with intention to delay the hearing |K>Ht- 
poned the making of his n)»plif:ati(in for a Riimmuns 
until a time when it wfaild lu; impfissible to (sbtain 
the altenflanee of tin* witnesses at the lu^aring, tho 
C<iurl might proiierly n'fiise to luljoiirn the hearing, 
but neverlhelitsH it woiilil he tho duty of the (kmrt 


to onler the Hiimmons askiHl for tho issue, os tho 
(*ourt is not given a distuidion iinflor s. ITiO of the 
Code of ('ivii PnifMiliiif) enabling it to refuse* such 
on a])plieiition. Krishna Chum Haisaek v. Prutab 
Chuwler Surma, 1. L. H., 7 Calc., 860, nml Htii 
Kali V. AUtrakh l^irhlaii, 1. L. K. 15 Bom. 86, 
appro veii. Bjiaowat Das v. Dkbi Div 

T T. -D ia All Qia 


20. Ground for i^ournment 

of Buit — Dritry in making a p/diration to summon 
wUnesscs — Discretion of Court. If a fiarty applies 
for summons to witnessi'S bo late that he cannot 
bring the witnessi's on the day of hearing, it still 
remuns in tho discretion of the Court Uj dccido 
whether or no the eusu sliould bo adjourned. A 
Munsif is Ixmnd under the Proceduro Code to issue 
summonses to witnesses when askcil for. Abdool 
Kadir V. Abin Mirdiia 24 W. B. 290 

2L Civil Procedure 

Code, 1882, ea, 159 and 167-— Summoning witnesses 
^Defay ta serving summ/onses. Under s. 160 of iLo 

18 u 2 
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Code of CiTfl Procedure (Act XIV of 1882), putlei 
are eutitled to lummoiiBeB for their leitnoBBea at any 
time before the final hearing, but if there has bwn 
delay and want of dilmnce in coraequenoe of which 
witnesaea, not having been aerved in good time, are 
not preacntv the Court mav properly refuae to 
adjourn the hearing. Kaji Ahmbd e. Ka J i Matta* 
MAB . I. L. B. 0 Bom. 808 

SB Power to diamles suit— M- 

eiteMil of avtf on grouwi of lAere not being time 
. afiar fUing of Hat to aummon vnlneaaea--Cml Pro- 
eeiure Code, 1869, a. 149 ; 1877, a. 169. The 20th 

Ifandi 1877 having been fixed for the final hear- 
ing of a suit, the plaintiff on the 17ih of March, 
and the defendant on the lOtii filed their liat of 
witncaaea to be aummonod. Both liata wore ordered 
merely to be put up with the record.^ When the 
luiti came on for hearing, it waa diamiaaod on the 
ground that, when the j^aintiff filed hia liat, there 
waa not anfficient time left to aummon the wit- 
neaaea. NeM, that the Judge waa not juatified in 
diamiaaing the auit on thia ground, urdeaa ho found 
that it imuld have been abaolutdy impoaaible to 
aeoure the attendance of the witnpaaaa had the aum- 
monaed been granted on the 17th inatant. S. 140 
of Act VIII c3 1860, and a. 160 of Act X of 1877, dia- 
euaaed. lUjnirDBO Naraut Nxooi v. Kumod 
Nabaih Bhut 8 O. Ij, B. 668 

SB laaue of fresh subpcanM to 

witnesses— Ee-heoftng of ex parte caae under 
a. 119, CivH Proeediwre Code, 1869. Quare : 
'Where, either under a 110, Code of Civil Procure, 
or in &e exeroiae of a power of review, a auit is 
reatored to ita original poaition, is the jdaintifi 
bound to obtain and iaaue fredi aubpoenaa ? 
Bisbsn Pemash SiNon v. Rotton Gisr Chxla. 

SO W. B. 8 

S4. Serwloe of snbpoanas— 

ZdtMUy for non-aerviee. After a liat of witneaaeo 
has been filed and the tulubana paid, the Court’a 
officera, not the applicant, are reaponaible for the 
* service and return of notice. Moasim Kbanum 
V . Hookoom Bibeb . .16 W. B. 88 

S6. Form of snmmons—OmM- 

^faibsfoatefeeiffcao/aMesdasea. Asummona should 
state the place of attendance. Ahohymous 

7 Mad. Ap. 14 

ANOinmous ... 7 Mad. Ap. 48 

See a. 168, Civil Procedure Code, 1882. 

86. Summoning public officer 

as a witness. Infixiogthetimefor the attend- 
anoe of a public officer aa a witness, or in grant- 
ing an adjournment for that purpose, the fullest 
eonaideration must be given to the exigencies of 
the publio duties of the dficer summoned 
Akortmous 6 Mhd. Ap. 6 

SW. Issue of warrant on non- 

attendance of witness— Farraiif of arreat for 
witxeaaaa aof offeadiap— FerM order to attend. 


WITNBBB— CIVIL OABBB— could. 

2. SUMMO NING AND ATTENDANCE OF 
WITNESSES— cofield. 

A verbal otden of the Court to witncaaea requiring 
them to attend on a future day would not jus^ 
the issuing of a warrant for the apprdienBioii of 
simh witnesses in case they failed to attend in obe- 
dience to such verbal order. Vxvkatappah v. Pa- 
PAMMAH 6 Mad. IBS 

Anonymous eMad.Ap.10 

Nae, however, Anonymous . 6 Mad. Ap. 18 

88. Postponement— Direcitoa of 

Court— Adjournment for production of witneaaea — 
Irregularity or error affecting meriia—Code of 
Civil Procedure {Act XIV of 1882), a. 678. Tho 
question of the proper exeroiae of discretion of lower 
Courts to grant time to parties to produce further 
evidence, diacuaaed. Subjyamoni Dasi v. Kau 
ELanta Das (1900) L L. B. 88 Calc. 87 
M. 6 G. W. M. 196 

S9. Civil Procedure 

Code {Act XIV of 1882), a. 162—Sumniona forma 
Noa. 125, 126-~8ummona to witneaa—Poatpone* 
ment of hearing of eaae—Neeeaaity for iaauing freah 
auamona — Practice. When a Witness haa been sum- 
moned to give evidence in a case which is not 
reached, it is not necessary to issue a freah summons 
to the witness. He need only be warned ij^aS hia ' 
attendance will be required on the day to which 
the hearing of the caae may be poatianied. Sus- 
BARAYADU V. GhBNCHUBAMAYYA ?1900) 

I. L.£ 84 Mad. 800 


3. EXPENSES OF WITNESSES. 

1. • - Bight to be paid expenses 

— Omiaaion to apply for expenaea before giving 
evidence. A witness ia entitled to be paid hia- 
expenaea by the party at whose instance ho has 
bera summoned, dthou^ he has not applied for 
them before giving hia evidence. London, Bom- 
bay, AND Mbditbrkanban Bank V. Mahombd 
Ibbahim Pabxab L li. B. 4 Bom. 610 

8. I Suitable expenaea- 

— Persona of rank and weaUh, Pepido of rank and 
Wealth, when summoned as witneam to a distance 
from riieir place of reaidenoe, are entitlod to travel- 
ing uid other expenses suitable to their circum- 
atanoea. Gbundbb Sbxhub Dbb v. Jadub Gbun-^ 
DBB Sbvt .... 18 W. B. 78 

8. Payment of expenses into 

Court— Civil Procedure Code, 1869, a. 161. Undev 
a. 161, Act VIll of 1860 (extended to Revenue 
Courts by a. 67, Act X of 1869), the defendant waa 
not bound to pay into Court the costa of summoning, 
and defraying the expenses of the witneaaea, until 
the Court had fixed umt waa reasonable. Mohun 
Mundub V. Bbxj Bbooxun SnroK . 8 W. B, 188^ 

4. Power to order ewidenoe 

to be talaenr-affMaiioii fo feeder eepaei ee— M- 
cfeeee of tender of expenaea. Where there was imp 
^oof that a defaulting witneaa’a expenaea were- 
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tender^ to him by the party at whoae inatanco ho 
was aammonod, the Court on appeal declined to order 
that witaeB8*B evidence to be taken or to take it 
itself. IsHXN Crundkr Sen v. Onath Nath Deb. 
Cowell v. Isben Chonder Sen . 18 W. B. 16 

& Amount of expensea— Com- 

penaaiiofi /or Imb of time. Act VIII of 1860 made 
BO provision for compensation to wiincsiKni for Iona 
of time. Nawad Nazim of Bengal x\ Prosono 
Nabain Dee .... 2 Hyde 886 

6. Provision for expenses— 
Ss«i /or eEpensea— CriiMe of action. No action for 
tiie expcnaea of a witness will Ho. Kxplaniition of 
the manner of providing for the payment of such 
expenses. De Saran v. Uurrihh (Thunder Biswas 

6W.B.8.0.0. Ref. 6 

7. - Expenses for attendance in 

Court -’Applicaiion in Chambers — High Court, 
Huh 195* A witncES, who attends the Court 
on a BubpODna, is entitled to demand at any time 
his roaaonablc expenses of such attendance from 
*ihe party issuing the subposna, oven though ho 
only gives evidence as a witness for a party to tho 

. euit other than the party siiimnoning him. In re. 
B6LTiscK (1904) . . I. L. B. 26 Bom. 647 

4. DEFAULTING WITNESSES. 

1. .... Hon-attendanoe of witnesses 

on summons— Dui.v of parties— Oofiimiaaiofi. 
When witnesses do not appear after service of aum- 
mona, it is the duty of the party requiring their 
evidence, and not of the Court, to move for further 
measures to be taken to secure their attendance ; 
and when a commission is iasued for tho examina- 
tion of witnesses, tho Court must bo moved to wait 
for the return. Numo Moudn Chowuhuy v. 
Goluck NathNeooee . IIW. B.96 

8. — Dutij of parties 

— Ime of aUachment — Civil Procedure Code, ISSOb 
e. 168. Whore witneases do not appear on sum- 
mono, it is for the parties to move the Court, not 
for the Court to proceed, suo mofo, to further the 
production of the witnesses, though the Court may 
Iwue attachment under s. 168, Code of Civil Proce- 
dure, if it ii shown that the witnesses are absconding 
or keeping out of the way. Bachman v. Imll 
Behabeb Pandey 18 W. B. 824 

8. Civil Procedure 

Code^ 1882, e, ITd^Non-aUendanee of wUncM m 
eMience to a sumnume^Warrant of arreei^Hon^ 
psymssf of expeneee in accordance tvith e. 160, 
Oml Procedure Code. Thera is no obligation on a 
Civil Court to issue a warrant for the arrest of a 
witness who^ having been summoned, has failed 
to attend, when it is shown to the Court that the 
absence of such witness is due to the non-payment 
or non>tender, by the person at whoae instance the 
Sammons had bera issued, of the necessary expenses 
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of such witness as specified in a 160 of tho Code at 
Hvil Procedure. Todar Mal v. Said Muhammad 
I. li. B. 17 All. 277 

4. Order for arrest of wltnens 

—‘Civil Prwediire Code, 1859, s. 168‘-Proceedinge 
agaiuMt witneAses nhAcnt who have been aummonod. 
Where a lower ApiHlalo (k>urt> by tho terms of 
its order on a petition for tho apprehension of 
witnesses, under s. KW, Code of (Mvil ProiHHluro, 
undertook to si^o that propter orilura should bo 
paiwd, it was bound to ihihh siieli onlers as might, 
in it-H juditual discretion, bti iKs^essary under 9iat 
setdion. Mohaokr Suaiia v. Siieo Suiidy Grhr 

9 W. B. 869 

6» WilneM making 

defanU in appearing— Civil Procedure (UmU, 1859, 
«. 168 ‘Grouml far haue of warrani. S. 168 of 
tho Civil Proeediire Codo rcqtiircil that there should 
appear to tho (.'oiirt to Ihs satisfactory ground for 
bidioving that the default on tho part of witnesBCB 
summoned to give ovitleni'o was without lawful 
excuse before issuing a warrant, for the arrest of 
such witncHBCH. But it was not necessary for 
this purpose to inst itiito a formal investigation and 
come to a deter in inat ion on thi* evidence aiiducod. 
PkRIYANNA ClIBTTY V. GoVI.VDA UoUNIlKN 

6 Mad. 104 

6. .. . . Issue of proolamation ' 

against absent witness Jf/itenVi/iYy of evi- 
dence — Ground for nfm-nliemlanre. A Court was 
hdd to be not bound to issue n proclainBt.ion against 
absent witnesses in a cbbo when< it was not satisfied 
that the wdtnessc's Were material, or that they had 
really abscomled to avoid attendance. BiiuOBUM 
Moyee Dussek V. Kihhukkb Dusseb 

6 W. 9. 286 

7. Application for prooess 

against absconding witness ‘-Ground for not 
granting applicatirm - ‘Civil Procedure Code, 1269, 
.98. 159, 168. On application Ixiing made under 
SB. 169 and 168 of Act VIII of 1869 for issue of 
process against an abs(;onding witness, tho Court, if 
satisfiod (as it was bound to be) that tho witness 
had absconded and that ho was a material witness, 
ought to grant the application unless the applieont 
had plac^ himself in such a position by his coB- 
duet that it would bo inequitable to grant it. 
Kajoo Sinqii V. Lalla BAiiOoniND Lal 

1W.B.88 

8. Notice of proolamation— 

Civil Procedure Code, 1859, as. 159 and 168— Service 
of prodamaiion. The proclamation issuable under 
a. 169, Act VJir of 1869, could not be legally affixed 
to the mal outchery of a defaulting witness. Before 
the provisions of that section can come into play, 
personal service of summons must bo attompted. 
In the absenoo of process of legal service, the Magis- 
trate’s order of imprisonment for contempt, under 
a 174 of the Penal Code and s. 168 of tho Cods 
of Criminal Procedure, was quashed. Queen v. 
Hubynatb Chowdbby 7 W. B. Cr. 68 
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9. Disoretlon of Oourt to 

iBBUeof proclamation— Proelffmaftbn againni 
attfenl witness— Civil Procedure Code^ TSS9, «. 169. 

S. )C0, Corlo of Civil Procedure, gives a Civil Court 
a diseretion as to Ihe imiie of proclamation and 
Bttbaequent ordera for attachment s but such Court 
is bound to exercise a reasonable discretion. Poran 
Chundeb GnosE v. Gopee Natu Sinoti 

8 W. B. 606 

10. -- GfOttnd for issue 

of proclnmation-^Cml Procedure Code, 1859, s. 159. 
A Court was not aiithorised to issue the proclama- 
tion and attachment mentioned in s. 160, Code of 
Civil Procedure, unless it was proved to its satisfac- 
tion that tho ovidcnco of the witness was material 
and t^t he was avoiding the summons ; and after 
tbw circumstances have been idiown, it was a 
matter of discretion to issue tho proclamation and 
attachment, and after issue to let tho ease stand 
over. Kales Dass Ciiuckerbuttv v. Eshait 
Chundeb Chatterjee 18 W. B. 416 

11. Froduotion of dooumexit— 

Civil Procedure Code, 1882, s. 171 — CowVs juris- 
diction to punish a witness for refusing to produce a 
document — Procedure — Penal Code (Act XLV of 
1860), s. 175^Criminal Procedure Code (Act X of 
1882), s. 480. A witness was summoned to produce 
a document in Court in connection with a certain 
snit. Ho attended tho Court* but did not produce 
the document, stating on oath that it was not in 
his possession. But this statement Was disbelieved, 
and the Court fined him R76 under a 174 of the 
Code of Civil Procedure. Held-, that tho fine was 
illegally levied. Tho jurisdiction of tho Court to 
punish under a 174 of tho Civil Procedure Code 
exists (Ally jn the caso of a witness who, not having 
attended on summons, has been arrested and 
brought before the Court. The case of a witness 
who having a document will not produce it is pro- 
vided for by s. 176 of the Penal Code and a 480 
of the Code of Criminal Procedure. In re Pbem- 
CSAND Dowlatbam I. L. B. 18 Bom. 08 

• 18. Bervioe of BUbpoena— Cmf 

Procedure Code (Act XIV of 1882), ss. 80, 174r- 
PaUure to attend — Fine. S. 174 of tho Code of 
Civ8 Procedure is a section of a highly penal nature, 
and its provisions, in order to givo validity to 
anything purporting to be done under them, must 
be strictly complied with. Where the return of 
the peon of the service of a summons upon a wit- 
ness was in these terms : " The remaining witness 
■Na 1 being in Calcutta, the oopy of summons in 
his name has been hnbg upon the mat wall of the 
entchery house of the daendant’s residences— HeU, 
that the circumstance that the peon could not find 
the witness when he says he knew where the wit- 
ness was, is not suificient perse to warrant thepeon 
in affixing a copy of the summons to the house of 
the witness^ so as to constitute good substituted 
•ervloe under a 80, Civil Procedure Code. That 
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4. DEFAULTING WITNESSES— coiieU. 

under s. 174, Civil Procedure Code, a witness who 
has failed to appear on his summons can only he 
finer] after he has been arrested and brought before 
tho Court. Where a witness was served as above 
and ho applied for a time to appear : — Held, that 
the fact of his applying for time would not pre- 
clude him from saying that there had been no such 
service of the summons as could warrant s. 174r 
Civil Procedure Code, being put into force against 
him. Kali Nabain Boy CnownnuBi v. Bajoo 

8 O. W. B. 807 

la Ground for postponement 

of ease— rippffco^'on for process ggain^ absenl 
witness made at late stage of case — Civil Procedure 
Code, 1859, s, 159. Where an application was made 
at a very late stage of a ease to enforce the provi- 
sions of B. 169 of tho Code of tho Civil Procedure, 
without proffer of any proof that the witness was 
absconding or keeping out of tho way for tho pur- 
pose of avoiding the service of the summons, the 
lower Appellate Court was held to have been justi- 
fied in not postponing tho ease to secure tho attend* 
ance of tho witness, although material. Ajoodhya 
Doss V. Misruk 16 W. B. 176' 

14. Pine for avoiding servloe 

of summons— rief XIX of 1853, s. 28^AcLX^f 
1861. S. 28 of Act XIX of 1853 havingn^en 
repealed by Act X of 1861, a Jiidf» had no juris- 
diction, under Act VIIT of 1859, to inflict a fine for 
the pprpose of punishing a witness who absoondod,. 
or kept out of the way, to avoid service of sum- 
mons. In re Gajadhab Prasad Narayan Sixoir 
IB.I 1 .B. A. C. 180 

Gujadhur Pershad Nabain Singh v. .Tuodeo 
Nabain lOW. B.888: 


6. SWEARING OR AFFIRMATION OF 
WITNESSES. 

L Objection to take oath— 

Member of Church of England — Rtat. 17 A 18' 
Ftri., e. 126. A member cl tho Church of Eng- 
land is not exempt by law from taking an oath in a 
Court of justice in India, although he may enter- 
tain sineere objections against tMing an oatii on* 
the Bible, and is willing to make an affirmation 
binding upon his conscienco. The En^ish Stat. 17 
& 18 Viet., 0 . 125, does not apply to India. Valu 
Mudau V. SowEBBY . .8 Msd. 846* 

8. Where a Maho- 

medan witness stated that he had no objection to 
oaths in general, but that he was Buffering from 
a disease which disqualified him from taking an 
oath on the Koran until purification that 

tiio witness must be sworn in the regular way or 
not at all. Anonymous 1 Mad. 09 note 

8. — Bafhaal to ezamina wit* 

uanoB— Dtrarisisl of suiitbg first Court wUhoui » 
amining defendants uritneeses^Beusrsal of daeres 
on appsal^Duig of AppeUaU Court to isreoO 
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5. SWEARING OR AFFIRMATION OF WIT- 
NESSES-^-coneU. 

OBaminatton o/ wUnMSfit he/ure myening Herrer.. 
Where a Court of first instanre, ronsklpriiiK it un- 
necessary to examino certain vitnossps for the do- 
fenoo, dismissed the suit, anil the lower Appellato 
Ck>urt, disbelieving the cviilenco of those witnesses 
for the defence who were cxamimvl. allowed the 
plaintiff’s appeal : — Held, that, before doing so, the 
lower Appellate Court should have nffordiNl the de. 
fondants an opportunity of supplementing the evi- 
dence which they had given in the first (^ourt by 
the testimony of those witnesses whom that Court 
had declared it unccessary to hear, and that the 
ease must bo rcganlcd as one in wlii<‘h the first 
Court had rcftisiMl to examine the witnesses ten- 
dered by the defendants. The Court dinM*ted the 
first Court to examine iho defendants' ivit nesses, 
and, having done so, to return their depositions to 
the lower Appellate (^onrt, w*hich was to noplace 
the appeal upon its file and dispose of it. Kiiuda 
Bukhsh V. Imam Ali Sitait 

I. L. B. 9 All. 889 

6. EXAMINATION OF WITNESSES. 

• { a ) Genkhally, 

1. Selection of witneea— Diiiy 

of parties. It is not the business of a Court to de- 
termine what witnesses shall be examined. The 
parties must select their own witnesses, and call 
upon the Court to examine such of them as they 
may offer for examination, and it is their own fault 
if they do not tidcc the necessary steps to have the 
witnesses examined, or to compel them to bo pre- 
sent for examination at the proper time. Morno 
Moykb Debee V , Bheem Koomar CnowniiBY 

6 W. B 231 

Dkev Dyal Sivan v, Daeek Roy 

13 W. B. 186 

2. Bight to have witnesBos 

examined— GfUttiid for refusing to hear witness 
— Opinion of Court as to matmality of evidence. 
Every party to a suit is entitled to have all the 
witnesses whom he desires to eall, and is ready at 
the trial to produce, hoard by the Court, whatever 
opinion the Court may form by anticipation as to 
the probable value of the evidence when it shall 
be ffivon. Looloo Sieoh v. Rajenovr Laiia 

8 W. B.8e4 

Pobav Ghumder Ghobb v. GoPiiirATH SiNon 

8 W. B. 606 

Chowdhbt Khooboo Rot v. Sbib Tohul Roy 

17W.B.178 

8. Orouni of spf 

eialappeed--Omiissionof Court to examine witness. 
As a general rule, all the witnesses brought for- 
ward by a party ought to be examined. But when 
an objeotion is made in speoial appeal that the 
Judge bdow has omitted to examino certain wit- 
nessest it ought to be shown that the evidenoe of 
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(fi) Gexrralt.y —contfl. 

those witnesses would have been material to tho 
case. NiLKA.NTir SruMATi r. Soomki.a Dkbia 

6 W. B. 824 

4. - Want of opportunity to ad- 

duce evidence, proof of Tender ntd rejeetion 
of witness. In order to eslablish siieh a plea as that 
ho was not allowed iin opportunity to aildiiro evi- 
dence*, a party must show that lie teiulennl wit- 
nc^*s OP either evidt'iiee. and tliat his l.i*iider was 
rejiH'teil on the grrjiind alleged. Ih-Ksii Ai.i Row'- 
DAfllTR V. JOYANTT KlIAN 11 W. B. 248 

ClIITNDEK NaTU Skin t*. ANl'.NUMOYKit Dohskh 

II W. R. ^89 

Qitkkn r. Totaram . 11 W. B. Cr. 16 

6. -- Befu^al to oxnmiiio wit- 

ness Croufid for refusal— Omission from list 
of witnessiM. 'IMie fact i>f a wit ness not having Ihtii 
nauK'd in tho iilaintiirs list of wiliieN.MeM is no grtuind 
for refusing to examine him when prodiieeil nt tho 
pro]HT time. Kakiiai. Donh Mrsoi i. e. Piiotai* 
Chvndku IIazraii . . 12 W. B. 466 

8 - Refusal of verfmi 

request of valil— (hound of sfueial afifsaL Where 
a lower Appellate t'oiirCs^ refusal to examim* wit- 
niwtes in a suit for dainages for assault is madif a 
pound of spcvial appeal, it is not s. flieieiit to put 
in nil nfllidttvit to the effeei that ii verbal retiiiest of 
the vakil to examine tho witiu'sses wa.-! refiisisl hy 
tho .ludgp. Hamk-ssitr Bii attach a rjkk v. Niiiji 
Narain (.'iircKKiiJiiJTTV . 14 W. B. 419 

7. ... Additional wit- 

nesses to faets alreudtj in eridmee -Trndrr of large 
numiter rtf witnesses- ■ t hound for remand, I n a sipt 
for possession of znmindnri ami other eHinic'S 
claimiKl by the ])liiiiitiff as son and heir of ilio do- 
ceaseil zamiiidar, the defendants denhd the titio 
of the plaintiff, alleging tlint he was a spiirioiia 
and HupfMMitioiis cliihl ami tenderiHl tifty-eiglit 
witnesses to prove llial fact. The Zillali Court, 
having taken the definsitions of thirty of ilioso 
witncsH(», refused to permit the ivinainiiig twenty- 
eight to U) examined, on the ground that, os they 
were going to prove tliu facts dc‘|iost‘d to by thoso 
already examined, it was iinneoessary to take their 
depositions, and iillimiitely cUxiidod in favour of 
the plaintiff. Tho defenduiiis uppeahal to tho 
Sudder Court, which n'fiistNl to (*xamino tho wit- 
ncBBCH rejoctcfi by the Zillnh Court, and affirmed 
the decree of tliat Court. On appeal to Her 
Majesty in Council, the .liidicial ('ominittco emit- 
ted tho caso back to the Siidder Court, being of 
opinion that tho refusal by that Court to permit 
tho ozamination of the witncHsea tendered was 
irregular, and that no decision could bo oomo 
to upon tho merits under such circumstances, 
Jkswu.nt8i\ojkb Ubby Sinqjbe v. Jet Sinojbb 
Ubby SiMUjEK 2 Moo. I. A. 424 

8. Ground for re* 

mand. A lower Court having allowed some of the 
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6. EXAMINATION OF WITNE8Sl!S--€Ofi8l. 
(a) Obnxbally— coiiliZ. 

witneasei of the plaintiff to dmart withont taking 
their evidenoe, toe plaintiff oojeotod to ita taking 
the oWdenoe ^ more of the ddendant*a ^tneaaea 
than of hia own. Upon thia the Court allowed 
■ome of the defendant’a witneaaoB to leave the 
Court withont examining them. The oaae, on 
coming up to the High Court, waa remanded for 
examinatum of all the remaining witneaaea and a 
fresh dooiaion. Gopxb Ojha v. Hur Gobiitd 

SiNOR • • • ■ a IB 'Wa Ba BSO 

9, Applieation to 

re-examUie afUr eonaenf to aUow tvidonoo in one 
suit to be evidence in others. Five auita hiving 
bera brought to recover a balance of acoounta from 
defendanta, who were alleged to be partneia of a 
trading concern, and aa auch liable, certain ^t- 
neaaea were examined in four of the caaea in which 
the plaintiff in one of the auita waa not a party, 
and at Ua roqueat the evidence taken in those 
oaaee waa allowed to be used aa evidence in hia case, 
and then the witneaaea were discharged. Two days 
after this he applied to have the witneaaea re- 
examined, giving no reason for hia application, 
which was refused, ffeld, that the rduaal was 
justified in the absence of any now reason for the 
re-examination. Sbxxitath Boy v. Golucr 
Chuhdxr Smv • • • 16 W. B. 348 

10. Death before delivering 

legal Judgment— Obltgoffon to hear witnesses 
agaiw^onseni of parties. A suit waa diamiaaed 
by a Deputy Collator, who dies before recording a 
le^ juagment, whereupon it waa made over by 
tlm lower Appellate Court for trial to the deceased 
oIBcer^s aueceasor, who decided the caae in favour 
of the plaintiff upon the evidence as it stood on 
fie reoard without any objection by either party. 
NaU, t^t it was not me duty of tho second Deputjr 
Collector to remand the witneaaes or to take addi- 
tionid evidence unless requested to do so by the 
paitioB. Gour Churdir Sin v. Manigk Ram 
^ 18W.B.76 

IL Beoall of witneas— TTibiwa 

for plaifiitiff reedUed for defendanb^Leave of Court. 
whim a mtaeaa has been examined on behalf of 
the plaintiff, he oannot be recalled as a witness 
for the defendant without leave obtained at the 
end of the first examination. Mackintosh v. No- 
BnmoHiY Dossil 8 Ind. Jiir. B*. 8. 160 

IS. Bzsmination of witness 

by Appellate Court. Courts should in all 
cases exerdBe the powers with which thqy have 
been entrusted by the law in the examination of 
witnesses, if thqy see that they are not properly 
examined through the inoompetenoy of those who 
have the management of the suits. IftheMunsif 
fails to take proper evklenoet the Appellate Court 
should not dedoe the case on anon evidmee as 
there ia Init having the power to call for further 
evidenoe under a 8ff6b Act Vni of 1850, it should 
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(a) GBNiaAU.V— could. 

take proper means for making the evidenoe com- 
plete. Ramoah V. iMiTABi Banii 

lB.Ii.B.8.B.S0 

10W.B.880 

18 . Mode of taking evidenooi 

Obaervationa on the improper manner in which the 
evidence in oases is generwy taken in the subor- 
dinate Courts, and in which it was taken in this 
case. Phol Kuar v. Surjan Pandey 

I.L.B.4A11S48 

14. Irregularity in examina- 

tion of witness — Witness for fdaintiff examined 
in absence of defendant or his fdeaders — Irregularity 
— Objection not taken in Ume— Evidence Act, s. 167. 
The examination of a material witness of the plaint- 
iff, in the absence of the defendant, his vakil hav- 
ing been removed, and no other valdl then acting 
for him, is such an irregularity aa, if objected to 
at the proper time, would bo fatal to the reception 
of such evidence. But where no objection waa 
urged during the trial, or until an appeal was in- 
teipoBod, the Judicial Committee had that the 
objection came too late and could not be snstatqgj^, 
as, notwithstanding such irregularity ^Sa- 
oarriage, that fact c&d not taint the wliole proceed- 
ings so as to prevent the plaintiff reeovering upon 
the other evidence which waa sufficient to establish 
hia case. But although the other evidence 
rendered the aviilence improperly admitted im- 
material, the Judicial Committee, as there had 
boon an irregularity in the Court below in affirm- 
ing the judgment, refused to give the costs of 
the appeal Bommarauir Bahadur v. Ranoa- 
samyMudaly . 8Moo. I. A.88& 

16. — Evidence given 

without eross-examination and without opportunity 
of cross-examination. Evidenoe given when a puty 
never had tho opportunity either to examine or to 
cross-examine the witnesses, or to rebut their testi- 
mony by fmh evidence, is not legally admissible 
for or against him, unless he consents that it 
should bo so used. Gobachand Sdsoar v. Rax 
Narazn Chowohry . 8W.B. 687 

10. Bvidenoe to oontradh^t 

wituBBB — Coniradietion of witness to edttatsrul 
questions— Eight to call evidenee to eontradkL The 
rule limiting the right to call evidence to contradict 
witnesses on collateral questions ewdudes all evi- 
dence of facts which are incapable of affording 
any reasonable presumption or inferenoe aa to the 
pruudpal matter b diq^te^ the test being whether 
the fact is one which the party proposing to oontra- 
dict would have been allowed himself to prove in 
evidence. Gulax Aim bin Kaxi lexAiL n, Aoa 
t^waw . • . • 0 Bobeu O* O. 03 

17. Bvldanoe of experts— 

^signatures. In a suit for arrean of rent for 1878 
at an enhanced rate^ jdaintlff rdted upon an agree- 
ment said to have haen exeented by defendant in 
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6. EXAMINATION OF WITNESSES-^onM. 

(a) Gshiballt— eofidi. 

that year. The ABsietant Collector found that the 
agreement had not been exoouted by defendant, 
(hi appeal the Judge called an expert who proved 
that the etgimtnroB of the attesting witnesses wore 
not all genuine, and the decision of the Assistant 
CoUeotor was^ affirmed. NeM, that tho Judge was ! 
wrong in calling for and acting upon tho evidence I 
of the expert Bindxssubeb Durr Sinoh v. Doma i 
S iVQH 9 W. R. 88 

18. — - Consent to be bound by 

par^ular witness— Fvkfsnee nerf kgaJly ad- 
munth. An a priori consent to abide by tho testi- 
mony of a certain witness cannot bind the consent- 
ing party to heisay testimony, but only to such 
emenoo as is l^ally admissible, t.e., evidence as 
to such facts as the witness can directly to. 

LUGKBBMONBB DOSSBK V. ShUBKVBBBB ItoSSBK 

2 W.B.262 . 

Munnoo Sinoh v. Ambut Lall . 6 W. B. 284 

19. - WiineM worn in 

particular manner. Where the plaintii! rested her 
claim solely on the deposition of the defendant to 
bo taken by his placing his hand on a particular 

oC the Koran, and the defendant, not being 
examined in that way but in the usual way, did 
not prove tho claim: — Hdd, that the Court was not 
right in allowing tho plaintiff to examine further 
witnesses and to re-open her case. Mahombd 
Salbh «. Mubiamoonissa 10 W. B. 284 

20. Plainliff agru- 

ing to he bound by defendanCe evidence— Staiemenie 
obviouely untrue. Where tho defendant on exami- 
nation makes statements which amount to nothing ' 
and are manifestly untrue, tho plaintiff cannot bo ; 
bound by them, even though he had agreed to be . 
bound by what tho defendwt said. Gooboodoss ' 
Bot V. Gbbbdhuu Skin . 11 W. B. 110 .. 

21. Subsequent rs- , 

f uadi— Duty of Court, Whore a defendant, after 
asking the lower Appellate Court to summon plaint- i 
iff as a witness, and consenting to abide by his , 
deposition, had again petitioned the Court that tho i 

S intiff should not bo examined. Held, that ; 

endant should not have boon bound solely and ; 
absolutely by the plaintiff’s deposition, but that ! 
the other evidonoo on the record should also have i 
been ooiisidered. Juoduo Sinoh v. Molazim ; 
Hossbin 18W. B 108 ^ 

I 

(b) Cross-examination. j 

22. - Bight to orosB-ezamine— ; 

Witness eaUed by the Court. A witness railed by : 
the Court is liable to bo cross-examined by any of j 
tho parties to a suit. Tarini Cuaban Chowdhby 
V. Saboda Sundari Dami I 

8A1I.B.A. 0.146: 11 W. B. 408 

28. Witness eaUed ' 

by Court A party summoned by the Court to give ! 
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6. EXAMINATION OF WlTNESSES-coiifA 
{b) Cboss-bzamination— coaid. 
evidence is not only required to give answers to 
tho questions put to him by tho Court, but the 
opposite iiarty has a right to crosc-oxamino him- 
The statement of any person examined is not ad- 
missible unless tho opposite party has had the 
opportunity of eross-oxsiuining him. OoouooDOSs 
Hoy e. Crrrdiiur Skin . IIW.B. 110 

SuoRruRAZ MoltjAH u. Diiunoo . 16 W. B. 267 

24. . Co-thfenilant sep" 

araicly reprencnUd, One co-ilpfondAiit. whoso in“ 
terests arc separately n^pnwented, inny eross-exa* 
mine another. N arasi mm v p. K istn am a 

1 Mod. 466 

26. Itrrall of witnesses 

— Omission to give opportunity for cross-rr imination, 

A Court of first instance deerrod a ciise rr jmrtc in 
favour of tho plaint itT, and at n rii-hearing diil not 
recall tho plaintiff's wilncHMes, whom, Ihoroforts 
the defendant hiul no op|ioriunity to cross-exaiuine, 
and again gave a decree fc»r the iilaiiitiff. Tho 
lower Appi'llato Court rejec.tiMi tho ovidenco of 
plaintiff's witnesses, and revtrrseil the doen'o. f/etd, 
that the Court of first inslani^o nIiouIcI have rei-allcd 
the plaintiff's w*it nesses, and given tho defendant 
an opportunity of e.rosB-cxainin'ition. Ham Baxb 
Lall v. Kisnoiu Mohan Siiaiia 

8 B. L. B. A. C. 273 : 12 W. R. 180 • 

26. - liefiisnl to attorn 

cross-rjxfiminniim -Act VIII of ISSO, s, 170, A 
defendant failed to appear when oniered to attend 
under s. 170, Ae.t VIII of 1850. Tliu Judge diil not 
at onee pass jiidgmenl agninsl him, but enlled tho 
plaintiff's witnesses^ and refused to alkiw tho defend- 
ant's vakil, who was ]>re8ent, to eross-examine 
them. IMl, that tho Judge ought to have qllowed 
the defendant's vakil to cross-examine the jilaint ill's 
wltnoRses. Pakaxtar v. Jakriham Biiakat 

2 B. L. B. Ap. 12 

' 27. - -- BefuBol of witness to an- 

swer questions on cross-examination-* 

Civil ProrMure Code, 1H59, s, 169—'lMwlulezcwte.** 

A party to a suit tendering hiinsidf as a witness, 
and doeslining without lawful exeuse to answer 
questions put' on eross-oxamination. was liable to 
1)6 dealt with undt^s. Ififl of lhe(*ivil Procedure 
Code. " Without lawful cxe.iiHo " means such an 
excuHO as would in law justify the nffusal to give 
evidence. Lbrii Raj v. Palrk Ham 

IM. W. 162: Ed. 1878,241 

28. ■ - ■ Cross-examination to credit 

— Opinion formed as to credit of witness by another 
Judge in another ease inadmUsible. Evidence of 
the particular ostimato formed by a Judge in 
another case of ilio credit to bo attached to the \ 
testimony of a witness who is cross-examined in a 
siib^uent trial is inadmissible. In ths matter of 
Pashmabty Jugoappa 4 C. W. N. 684 

29. Witness proving hostile— 

Refusal by Court of permission to cross- 
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6. EXAMINATION OF WITNESSES-ixmeM. 

(6) CBOSS-BZAMIVATlOir— coimU. 

eamminc, of. Where one's own witness un- 
cxpetstodly makes statoments adverse to his interest^ 
it is common fairness that the Judge should permit 
such statements to be tested by cross-examination, 
if the evidence is to bo relied upon ; and i£ cross- 
examination bo disallowed the evidence is of no 
value. Kalagukla Suryanabayana e. Yakt^- 
QADDA Naidoo (p.c., 1002) . 0 O. W. E. 518 


7. CONSIDERATION AND WEIGHT OP 
EVIDENCE. 

1. Credibility of witneaeeB— 

Pdwer to 8ei aside deciaion on evidmee. The credi- 
bility of witnesses is a matter altogether for the 
Court of first instance and the Court which hears a 
regular appeal' ; and if these Courts are satisfied 
that the witnesses are not to bo believed, their 
doeision cannot bo set aside by the High Court on 
special appeal, even though upon a general view of 
the case it should think that, if it had tried the case 
originally, it might have come to a different con- 
clusion. Goukke Pkbsuau Koondou V. Pran- 
nathSurmau • • 10W.B.866 

8. iU, — Mode of testing 

^eredihilitg — Several wUneseea to mtne facts. In 
'^mining evidence with a view to test whether 
several witnesBcs who bear testimony to the same 
facts arc worthy of credit, it is important to see 
whether they give their exidcnce in the same words, 
or whether they subtantially agree, not, indeed, 
concurring in all the minute particulars of What 
passed, but with that agreement in substance, and 
that variation in unimportant details, whioh are 
usually found in WitniMaes intending to speak the 
truth, and not tutored to tell a juirticular story. 
Nana Narain Rao v. Harreb Punth Rhao 

Marsh. 430 : 9 Moo. I. A. 80 

8. — ^ ' Witnesses called 

to support ease giving evidence eontrgry to it. A 
party who calls a witness to give evidenoe on his 
behalf is not necessarily bound by his evidence ; 
but if the evidence is at variance with the truth of 
his case {e.g., if a witness called to prove execution 
of a document swears that it was not executed and 
has the moans of knowing the fact), it throws a 
suspicion on the ease which renders the clearest 
testimony necessary to cstablidi its truth. Fuee- 
ELUN Beebee V. Omdah Beebee 10 W. B. 489 

4. Credit on other 

matters of vntnessea supporting a false case. Al- 
though It does not necessarily follow that whore a 
witness gives evidence on a particular fact in a case 
and that fact is found against his evidence, he is to 
be entirely disbelieved on the other parts of the 
case he has spoken to, yet irhggn witnesses who 
wen not merely mving an opinion upon an isolated 
Isot in the case, rat came into Court to prove the 
whde case made by the plaintiils, and that a very 
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7. CONSIDERATION AND WEIGHT OF 
EVIDENCE— conM. 

special case and it is riiown to be a case false in 
its material features, much reliance cannot bo placed 
on their evidence as to any particular questions 
in the case. Habeeboollah v. Goueuk Ally 
Khan . ^ 18 W. B. P. 0. 528 

6. - - — Oronnd for refusal to con- 

sider evidence — Non-prodwtion of best evidence. 
The principle that a plaintiff is bound to produce 
the best evidence in his power was hdd not to 
justify a Judge in omitting to consider the weight 
and legal effect of the remaining witnesses, when 
plaintiff had failetl to produce the most important 
witness. Latorr Mistree v. Aoam ijddee N ijshyo 

14W.B,488 

0. Modeofweighi|^t evidenoe 

— Considerations of motives for bringing a suit. 
Where the evidence in Bup|)ort of a case is doubt- 
ful, the Court, in ivoighing that evidence, may 
properly take into consideration the motives im- 
pute to the plaintiff as having induced him to 
hue. Birch v. Furzind Ali • 8 N. W. 308 

7. Estimating value of evi- 

dence — Witness swearing affirmatively to fact. In 
estimating the value of evidence, the testimony of a 
person who swears positively that a certain cdlf^ 
vernation took place, is of more value than tnat of 
one who says that it did not. Ciiowdhby Dsby 

PkRSAD V. (7HOWDHRY DoWLIXT 8 INOK 

6 W. B. P. C. 501 8 Moo. I. A. 847 

8. — ■ ■ - Credit of witness, 

a servant or dependent of plaintiff. The circum- 
stance of a witness being a servant or a dependent 
of the plaintiff does not of itself disentitle him to 
credit. SHoobul Cuunoer Kulleah v. Kovlasu 
CnuMDER Mal . . 14 W. B. 28 

9. Rejection of ew- 

dence unnecessarily and unjustifiably. Held, by 
Norman, J., that the Judge was not at liberty to 
reject, as matters which ho oould wholly leave out 
of consideration, any of the evidence before him in 
a case whore tbe witnessos were unimpeachoil in 
their general character and unoontradictod by any 
testimony on tho other side, and where there was 
no improbability in the facts which they related, 
and that the probative force arising from oonour- 
rent Mimony was the oom^und ratio of the 
probabilities of the testimonies taken singlv. 
Rapha Kant Dbb v. Kjiema Dossbb 7 W. B. 105 

10. ' - Evidence of wit^ 

nesses found unreliMe in criminal ease. A Judra 
was hdd to have done wrong in throwing out the 
evidenoe of witnesses tenderod by the defendant in 
a'oivil action, merely because they have been found 
aj^rustworthy when examined with reference to a 
charge of breach of trust against the same defend- 
ant in a criminal case. Lall Grand Roy v. 
Bbindabun Ghvndbb Roy 18 W. B. 810 

IL i^Bvidcnee, weighi 

d^WitnesSp emdescs of, pari of tebteb ii 
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7. CONSIDERATION AND WEIGHT OF 
EVIDENCE' '' contdt 

dUibdieved, value of. If a part of the evidence of a 
Witneflfl is disbelieved, other evidence coming from 
the same quarter must bo viewed warily, but that 
does not exonerate the Court from Weighing \\hat- 
ever evidence has actiialiy been tondercii and the 
mode in which it has been met. Ramvswau Korr 
r. Bharat Pebshad Sahi . 4 0. W. N. 18 


18. Kvidevee of pereon 

who has been eonvided of perjury or other offence. 
The evidence of a person who has been punished for 
perjury or of a person who has been convicictl of a 
criminal offence can hardly ho entitled to the credit 
that would be given to tho testimony of a perwin 
against whom no such imputation can ho brought. 
l^ONOUN Rai V. Dooroa R.vr. 2 TBt. W. 07 


18. 


Evidence of truth 


of witness. Tho observation that tho evidence of a 
witness proves too much is not rebutted by tho 
suggestion that it cannot bo supposed that the wit- 
ness was suborned, for, if he was possessed of com- 
mon shrewdness, ho would not have oveidono tho 
thing and then have given rise to such an objec- 
tion. SOORTAH Row V. Cotaoiiery BoocHiAir 

6 W. B. F. 0. 187: a Moo. L A. 118 

14. ■ Credibility of 

witnesses^Professionnl witness- ‘^-Witnesses in farnwr 
eases. Tho Ptivy Council, referring to tho gener- 
ality of tho Principal Rudder Ameen's observa- 
tions as to certain witnesses having given ovidcieo 
in other cases, observed that, though it was a legi- 
timate objection to a mon's credit that he was a 
professional witness, yet to state broadly and gene- 
rally that a witness has given evidence in other 
eases, and therefore became unworthy of credit, 
could only tend to increase the indisposition of re- 
spectable persons to come into (^rt as witnesses, 
which was one of the social evus of India. Lall 
Beharee Lall V. Gofer Beedee 

18 W. B. F. O. 886 

16. Discrepancies in 

statements of witnesses. Discrepancies in an account 
of what took place in a conversation are not a 
sufficient ground for disbelieving statements made 
1^ different witnosKOs. Bhaju Stnq v, Kaipnath 
nwARi 8 B, Ii. B. A. 0.888 

18. - • — Oround for dis- 

crediting witness. A bare allegation by a defendant 
in his written statement^ without any proof in 
support of it, that a certain person is his invetorato 
enemy, is not sufficient to discredit that person’s 
testimony. Kasuinath Sieaha v. Dwarkanatr 
SiBXAB . . eB.L.B.816: 17W.R660 

17. Findings of fact 

by ffrst Court, by Appellate Courtn-^edihilitg 
of wtfeiesMS— IKffiiess proving hostile; refusal og 
Court of permission to eross-enamine, effect o/— 
DoouimeiUarg evidence, direct and indirect, m respect 

>■ of bfusinsss transactiona, rehtivs value. A oaso in 
w^lch the Appellate Courts questioned theoiedibil- 


7. CONSIDERATION AND WEIGHT OP 
EVIDENCE-conrM. 

ity of witnesses Hicnl upon the Court of first 
instance, and iipstd- the findings of faca of aiieli 
Court upon tho cvidi-nec on riM'onl. When one’s 
own witness iinex]KTti illy makes Ktatoinents ad- 
vorso to his intort>st, it is common faimms that tho 
Judge should permit such statementH to be tested 
by cross-examination, if the evidence is to he n*lieil 
u]mn; and if cross-examination lie disiillowiHl tho 
evidence is of the value. ./, a trailer in ('alciitta 
of no solvency, had obtained goiMls from a trader 
in Madras, ami diNhonniin'd nil his htnulivs except 
one, and transferred the goods to one K. Y, 
unable to obtain paynuuit fri»m •/. sent down his 
gomtHUt Ii to n>nli/.e tho amount, and the latter, 
alleging non-payment on tho pari of ./ niid fraud- 
ulent, transfer of goiMls to A', took insolvency 
prot^mlings against J, at which, in spite of d's 
pica of imyment to D and evidence by him and K 
to that ctfis^t, J was declanNl an insolvent. Liter 
on, Ron L'lnilf of Y pivsimted a further ptdition for 
a floclaration that the transfer of gooiia to K was 
fraudulent and void ah against the Official AssigneOb 
and praying that K be onlenwl to rcliirn tint goials 
to him or pay the procecNls. K, who hail hitherto 
not l)oen a party, set up tho bond fult's of the trans- 
fer and the allegMl payment by J to Ii in full 
settlement, of Y's claim. Kurt her evidenco was 
given in support of tho plen, and uiiiongHt other 
evidenco documentary evidence*, such as n‘cei]>ts, 
aeeoiint-hiMiks and jM'omlsaory notes was pnnliiced 
to show the transfer, receipt knd endorHcnieiit. and 
cashing of ciM’tuiii currency nides of large value to- 
pnivo the ullegeil piiymiMit by J and settlement 
with Ii. Held, on eviileneo, that K's plen failed, 
and, further, as it apiN^nred that as betwi'cn J nml 
other pc^rsons transaflions apparently were enrri^l 
on in A businesM-likn manner, but noun with A, 
although ho hail taken insol vi-my prociMvIings 
against and, as no setllemciit of eiaiin in writings 
no rei'eipts of allcgod iHiymeiits to Ii or endorsn- 
ment by him on the currency notes alhfgod to hnvo 
bix^n irhanged by him was forthcoiiiing, tho story 
of K was all tho mnro increilible. KAL.\nirRLA 
SunVAN’AIlAVAXA T. YaRLAOADDA NaIDOO 

1902) 8 O. W. N. 613 


8. PRIVILEGES OK WITNESSES. 


L Exemption from appearance- 

in Court — Natives oj rank, prejudirrs of, lo njrpeur 
in Ctfurt, Tho prejiidiet'S of natives of rank to 
appear as witnosRos in a C’ourt of justiiN^ will not he 
allowed to ndax the rule that the Ik'hI ovideqee 
must be produced of which the ease is siiHceptiblo. 
Ran Moiiitn Mookrkjkk •». Nurmixu Deb. 

1 Ind. Jar. O. 8. 68 : W. B.F. B. 64 


Nuraiho Deb v. Ram Moiiun Mooxrrjee. 

Mareh. 176 ; 1 Hay 878' 

Su Manickram V. Ramyao Ram. 

8 W. B. 68 
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Radha Kisto SiNou Dio Gudadhub Bahir- 
ni 8 W. & 468 

KaUI CnUNDIB ChOWDHBY V. SUBUT SOOK- 
DUBII Dbbu . 18 W . B. 46 

E. • Bzamption from auit in 

roipeot of evidenoo— Jetton /or damage^Fake 
tmtUnce. WitnesBOB cannot be Bued for damageB 
in reBpeot of evidence given bv them iii a judi^ 
proce^ing. If their evidence be falae, thB)p ahonld 
be proceeded againBt by an indictmeftt for perjury. 
Gunbsh Dutt SiHon v. MnoNiiRAic CSbowdhby. 

U B. L. B. P. a. 881 : If W. B 888 

8 , — lE^ht of enit— SUmier-^lan- 

uUet^ by wttnlui whUH under eane^iiaitoH in 
a jMcial proceeding. A witnoBB in a Court of 
juBtice is absolutely privileged as to anything he 
may Bay as a witnolB having reference to the en- 
quiry on which ho is called as a witness. The 
plaintiff sued to recover damages for slanderi the 
fltatomont complained of being alleged in the . 
plaint to hkvd'J^n made by tlm defendant while 
being oxa^nea as a witness during the hearing of a 
case before a Magistrate. It was found that the 
atatemont w4i inadoan answer to ouestions put 
to the defendant m a witnoas and allowed by the 
Court as relevant toj&e case. The plaintiff aUeged 
that the statoment was made maliciouslyi that the 
defendant bore hifn a gnidgOi and that it was to 
g^ve vent to that grudge and to injure his reputa- 
tion that the statenient wAb made. HM, that the 
plaint diseloaed ho cauds of action, and that the 
iuft has been properly dismiBsed. Bhikumbir 
Shoe v. Becharam Sircar. Biiixumbib Sinoh 
«. Goti Kristo Das . 1. L. B. 16 Colo. 864 

^See ChlOAMBABA e. 'THIBirMANl, 

, L L. B. 10 Mad. 87 

4. 1 Defamation— Peiud Code, a 600 

•^iatemenl • by ufitnus. If ^ was convicted 
nnddr a 600 of thq, Penal Code of. ^faming 8 8 
by making a eirtaiB Btatement^vhtoa under ctobb- 
examinatfbn as a wilnoai beforda Cdiurt'of Criminal 
jurisdiction. JSfdU, that the ookviotion was bad. 

8tatemen& of f itnesBcs are pirvileged ; if 
the remcay is 1^ indictment for perjury, and 
not Ibr dofamatiou. Maejata v. Sbsha Sritti. 

LI..B.llMa.477 

6. — — * T Cause of actwiir^ 

Verbal' gibu a e S pyioZ damage. The plaint- 
iff was dted as a witness by one S in a snit insti- 
tuted by him againBt defendant. After plaintiff*B 
evidence had been concluded, in which ho stated 
that there was no enmity between him and defond- 
ante The defendant was fSamined bv the Courts 
and stated that theA was enmily ‘.between Aim 
and the plaintiff, and on the Court hiquirindTio 
know what was thee causo of enmity, defeip^ 
used words convriying thq, meaning tlmt plaintilrs 
descent was iUeginmate. Bbodhubbt, J. 

that under the oironmstaaoiiijm statement oonu 
plfcfaixi of was by defttadant wlfle deposing 
fn the witaenabox,, Jlid thenfore' abedlntely 
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8. PRIVIIiBGES of WlTNESSES--eoMU. 

privileged. Per Maumood, J. (eoabie), that the 
question whether or not the statement complained 
A was made by defendant in course 6l his deposi- 
tion, or after it was finiBhed, and when he was no 
longer in the witneBs-box, had not been tried, and 
the oMor re^toiding the case for trial on the merits 
was right Iwher, that the English law of slander 
as forming part of the law of defamation, and as 
such drawing somewhat arbitrary distinctions 
between words actionable per ee and words requir- 
ing proof of Bpocial or actual damage, is not appli- 
cable to this country, either by reason of any 
statutory provision or by any uniform course of 
decision sufficient to establish such distinctions as 
part of;ihe common law of British India; that 
whilsir.lhe English law of defamation recognizes 
no distitictum between defamation as such and 
personal insult in civil liability, the law of British 
India recognizes personal insult conveyed by 
abnMye language as actionable per se without proof 
of spboial or actual damage ; that such abusive 
and insulting language, uhIm excused or protected 
fay any ether rule of law^/is in itself a substantive 
danse of action and a olyil injury, apart from 
defamation, and that malidb is an element of liabil- 
ity for abusive and insulting language, an^Ahat 
such malice will be presumed or inferrodfunleBS the 
contrary is shown ; that when the defendant is 
absolutely privileged and protected by reason of the 
office or occasion on which he ompbyod such 
language, ho renders himself subject to a civil 
liability for damage, irrespective of any plea of 
justifioation based upon proving the truth of the 
statements contained in the abusive and insultiim 
language oomplained of ; that the rule of English 
law as to the privibgo or protection of a witness 
in regard to defamatory statomonts made in the 
witness-box is based upon a public policy which 
is equally applieablo to insulting and abusive 
language used by such witness; and such state- 
ments when made in Iho witness-box are privileged 
and protected, even though made maliciously and 
falsely, so long as they are relevant to the inquiry 
in the broadest sense of the phrase ; and that, 
even where such statements have no reference to 
the iftauicy, the defendant may prove the absence 
of malice, and that they wero made in good faith 
for Up public good. Dawav Sinor b Mahip 
SxNOH^ LL.B.10AlL4a6 

6. Proseauiian o/ 

isitoSM— Ds/amaiioR. A prosecution for defam- 
ation under a 499 of the Indian Penal Code will 
not lie against a witness in respect of any state- 
ment made by him in the course of giving evidenee 
even if such statement may be not relevant to the 
matter under inquiry. Baboo Chenmah BaU Ftogh 
V. Mugneeram Ohawahryt 11 B.L.B. 321» loUciwe A 
Dawkine v. Lord BMby. L. B. 7 B. L. 7Ui 
Abdul Hakim v. Tef Okandar Nnksr/i, L L. R 
8 AU, 816 : and Imrri Praead Snigih v. Umrao 
8ingh, L L R 22 AU. ZSA referred to. EnrpnoB. 
n. Oaioa Pbabad (1907) L Xa Bi 88 A1L'68B 
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Col. 

1. PIB 8 ON 8 OOMriTlST OB NOT TO BV 

WlTKlSSES .... 13080 

2. SUMMOMINO WITMI 68 HES 13003 

3. Avoidino Service . . . 13107 

A SwEABlKO OB AeFIBMATION OF WIT- 
NESSES . • , 13107 

6. Examination of Witnesses — 

(ri) Gensbauy . . 13107 

(&) Examination by Covfn . . 13117 

(e) Cboss-Examination . . 13117 

A Consideration and Weight of 

Evidence .... 13127 

7. Statements of Witnesses . • 13i27 

a Prosecution of Witness . 13128 


iSfee Accomplice. 

Su Affboveks. 

See Commission->Giiiminal Casea 

See COMFLAINANT. 

. 1. Ii. B. 13 Born. 600 

See CRiMiNAli Procedure Codes, sa 
288,280. 

^ ^ee Datamation. I. Ii. B, 29 All, 686 
See Evidence Act, 1872, a 33. 

See Faijib EviDENoa 

Su Holiday • 8 B. li. B^ Ap. 12 

See Judge— Duty of Judgm 

li. B. 8 1. A. 259 

See Judge— Qualifications and Dis- 
QUALIFlCATIONa 7 W. B. 189 

9 W.FL. 262 
20 W, R. Gr. 76 
25W.B,121 
6 B. L. B. A. Cr. 7 
1. L. B. 2 Oalo. 23 

See Magistbate, Duty of. 

1. li. R 8 AIL 672 

See Magistrate, Jurisdiction of— 
General Jubisdiction. 

Lli. B.24 Gala 499 
I. L. B. 19 AIL 302 
3 G. W. V. 607 

See Penal Godn, ss. 101, 103, cl. (2). 

9O.W.ir.l27;488;011 

iSfee*^ Possession, Obdeb ot Criminal 
C ouB^ AS to— Evidenoe, Mode of 
Taxing, etc. 

See Reoistbation Aot, 1877, a 74. 

Lli. B. 24 Gala 766 

See Sanction fob Prosecution— Power 
TO obant Sanction. 

LIlB. 18 Bom. 681 
I.L.B. 16 AU.80 
110. W.ir.809 
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olasBifloation of— 

See Muudbh. 11 G. W. N. 1085 

oompelling to answer— 

See Evidence Act, s. 132. 

I. L. B. 21 Galo. 392 
I. li. B. 16 All. 88 

compete noy of— 

See Oaths Acra, ss. il wd 13. 

I. L. R. 10 AU. 207 
I. L. B. 11 All. 183 
14 B. L., 64| 294 ; 296 note 
1. li. JEt. 16 Bom. 369 
1. 1.. B. 16 Mad. 106 

orosB-examinatlon of— 

See Rkcognizancb to kkkp pkack -For- 

PKITIIKK OF KCC0GN'IZ\N('KS. 

L LB. 4 Galo. 866 
deposition of— 

See Evidence -Chimin \L Cases —Depo- 
sitions. 

. .. evidence of witness partly 
against and partly in favour of accused-p*- 

See Chimin A i. Piioosm'HK Cons, s. 430. 

6 G. W. M. 674 

— - — examination of— 

See COMPI.A1NT— Dismissal or Complaint 
— PowKii or AND Fheliminauirs to. 
Dismissal. 

L Ii. B. 20 Mad. 388 

See Criminal Phoceuuke Code, s, 640. 

I. LB. 14 AIL 242 

Su ClUMlNAL PKOCKEDINU.S. \ 

L L B. 20 Mad. 446 

See Evidence --( yiUMiN A u Casks -DyIno 
Declaration • • 6 O, W. N. 72 

Su Evidence Act, s. 132 

1. L B. 21 Gale. 392 

exandiiatiom of, in absence of 

accused — 

Su Accused Person. 

6 G. W. M. 110 
- examination of; opportunity 
to accused to cross-ezamine— • 

Su Witness — C iiiaeiNAi. Cases— Exam- 
ination OF Witnesses— Examination^ 
BY (*ouBT • I. L B. 29 Galo. 887 

not producing document. 

Su Contempt of (7oui{T— Penal Gude, 

. . a 176 . . I. L B. ISMad. 24 

I. L. B. 12 Bonv 88 

. ... jt. person appearing as, statement 

of— 

Su CaiiiiNAa Procedurb Code, s. 164, 
(1672, a 122). L L B. 2 Bom. 648 
LLB.4Bom. 15.. 
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privilege of— 

See DBiTAMATiosr. 

See Paboanasuin Women. 

See Witness, Civil Cases. 

refueal to answer— 

See Penal Code, s. 172. 

I.L.B. 10 Bom. 186 
I. L. R. 18 Bom. 600 
L L. B. 83 Mad. 644 

— refdeal to examine^ 

See .Tijri8dic:ti()N. I. L. B. 81 Galo. 686 
refusal to re-summon— 

See Criminal Paocekoinos. 

|g 1. L. B. 86 Gale. 68 

right to oross-examine witness 

oalled by Gourt — 

iSesSECUAlTV FOR COOD BEHAVIOUR. 

I.Ii.B.86Galo.848 

1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES. 


1. Judge— Comjiefeai wiinees. A 

Judge is a competent witness, and oan give evi- 
dence in a case being tried l^fora himseJf, oven 
though he laid the complaint, acting as a public 
officer, provided that he has no personal or pecu- 
ipaiy interest ig the subject of the charge and he is 
not preduded thereby from dealing judicially 
with the evidence of which his own forms a part. 
Queen v. Mijkta Sino . 

4 B. li. B. A. Gr. 16 : 18 W. B. Gr. 60 

See Rousseau v. Pinto 7 W. tiT 180 


B. Magistrate— Evidence Ad, 

a. 121 — Power of Seffaione Ju^e to eom^ Magia- 
irate to give evidence — Privilege of witneee, A 
Sessions Judge finding, in the course of a trial, as 
regards the examination of the accused person 
taken by the committing Subordinate Magistrate, 
that the provisions of s. 340 of Act X of 1872 had 
not been fnll^ complied with, summoned the com- 
mitting Magistrate and took hie evidonoe that the 
aceuBod yoraon duly made the statement recorded. 
The Magistrate of the district objected to this 
proceeding of the Sessions Judge, contending that 
it was "contrary to law.*’ ^e Sessions Judge 
referred the ques&n, whether or not his proceeding 
was contrary to law, to the High Court Per 
Stuart, C. J., Pearson, J., Oldfield, J., and 
Straight, J. That the privilege mven by a 121 
of Act I oi 1872 is the privilem of the witness, t.a, 
of the Judm or Miq^trate m whom the questioD 
is aslmd : 9 he waives such privilege, or does not 
object to answer such question, it does not lie the 
mouth of any other person to assort the privilm i 
the reference, the objection not having bran taken 
bf the Subordinate Mac^trate, but the Magistrate 
of the District^ dionld bo answered accordingly. 
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1. PERSONS COMPETENT OR NOT TO BE 
WlTNESSES-eonld. 

Per Spaneie, J.— That a Sessions Judge, while 
trying a case, cannot compel a committing 
trafe to answer questions as to his own conduct in 
Court as such Magistrate. Empress or India t*. 
Chidda Khan . L L. B. 8 AIL 678 

■■ 7 Judge trying ease 

— Jfagtriraie witness of fads. In a case in which 
a Deputy Magistrate took an active part in 
the capture of parties charged with Wing been 
members of an unlawful assembly,- parties whom 
ho himself tried on that charge, — it was hdd that 
he was bound to state to the accused, so far as ho 
could, what were the facts he himself observed, 
land to wluch he himself could bear testimony, 
and the prisoner in such situation had a right, if he 
thou^t it desirable, to cross-examine the Judge, 
whose evidence should bo recorded, and form part 
of the rocoid in the case. The proper course, 
however, foi tho Deputy Magistrate to have taken 
In this case would have been to decline to try the 
case, and to ask that it idiould bo undertaken 
by some other Judge. In thejnaiter of the 
petition of Huaro Cuundbb Paul . . 

80W.B.Gr.76 
Convidion, il 


of. A Magistrate cannot himself be ^a 
in a caso in which ho is the solo judge of law and 
fact. Per Mark b y J. — Where in su^ a case ho 
has given his evidence and convictedHho accused 
his having so actcxl makes the conviction bad. 
Per Prinsep, J . — 7 he conviction is not absolutely 
bad. It is open to the Court to uphold the con- 
viction, if it is of opinion that, after rejecting the 
Magistrate’s evidence, there is other evidence 
sufficient, if believed to support the conviction. 
Empress t*. Donnelly . X. L. B. 8 Galo. 406 

6. Magistrate sitting 

on Bench in Appdiate Court^Liahility to he 
examined as witness, it is undesirable that Magis- 
trates, whoso decisions are under appeal, or 
have been engaged in promoting the proseoution as 
toUco officers concerned in a case, should sit on tho 
l^nch bosido or converse privatdy in Gourt with 
tho Judge who is engaged in trying the prisoner’s 
appeal. If the Appellate Court wishes to ascertain 
any facts rolatmg to the ease from the Magistrate 
who convicted the aooused, ho should examine 
the Magistrate on oath or solemn afflnnation in 
the same manner as an ordinary witness. Rno. v. 
Kashinath Dinxar 8 Bom. Gr. 180 

6, Examination of 

Magistrate trying ease. Case in whibh the 
Court permitted a Deputy Magistrate to beexa- 
nJnodon behalf of a ptotioner whose ease was In- 
vestigatod by the Deputy Magutrate. Queen «• 
Mudhoosoodun Roy • 10 W. B. Gr. 49 

See s. 121 or the Evidengi Act, 1872. 

7. Priioner— dPsEdsniigiNHidoii to 

pristmor. Prooednis as to tenderiBg a pardon to a 
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priioiier before examining him aa a witneaa, dia- 

ouBBod. Queen v. Gagalu. 

6 B. Ii. B. Ap. 60 : 12 W. B. Cr. 80 

8. Co’def€nil4tfUi*, 

Examination o/, aawiin&swa. Where there ia no 
community of intereHt, any one of a numiier of 
priBoncm jointly indicted may be cnllc'd ab a ii itncaa 
-either for or against hia co-defeudanfa. Quken t*. 
Asubuff Sheik . . 8 W. B. Cr. 91 

9« - ... Priaonera irietl 

togeiher jointly-— Examination of one aa witneaa 
against another. Where two priaoneiii are tried 
together for diiTcrent otTeneea coininitted in the 
same transaction, it ia improiior ami illegal to 
examine one prisoner as a witm«a agninat the other. 
In the matter of David . 6 G. L. B, 674 . 

10. Feraon brought up with i 

acoused and not discharged. A ponum uppre- 
hendcil by the Police anil biiiught before Iho Miigis* ; 
trato with the accuBod is, thoii^ not dischargiHl by ' 
the Magistrate a eomiK^tcnt witness against the | 
accused, flbvided he he not charged along with 
the aocus^; Uko. v, Narayan Sundar. 

6 Bom. Cr. 1 

wiBidl. Evidence of woman on 

ohargcB of adultery. A person may call the 
woman with whom ho is accused of having had 
Boxual intercourse as a witness on his bi^half. In 
re Bbchoo • • . 6 W. B. Cr. 92 

12. Person against whom 

Sifflliation order is sought — Criminal Procedure 
CodCf lS82t 8. 488 — Onler for mainlenttnce. A per- 
son against whom an onler for niaintennniH! under 


WITNBB8-CBIMINAL CABBB-rosfd. 

I. PERSONS COMPETENT OR NOT TO BE 

WlTNESSES-confif. 

14. Evidence of a witness 

illegally pardoned by the police— ATnVfiwre 
(/ of I872)f a. IIS — .Meanimj of **arvaartV* 
in a. 342 of the Code of Criminal Proenture (.-Irf X 
of 1SS2). During the coiir.-^* of a police invosti- 
gntion into a enm* of hoiiiu! -breaking and thefts 
several piTHonH were nrrcNicd, one of whom, nninoil 

II, made iHTtaiii diHcUisiircH to the t)i»licc, and 
imiiitiHl out several hmiiwH wbiili bad been broken 
into by Ida accoiiiplices. Tbercu|Nm the pc.lieo 
dMiargi d him. and made him a wit mm At tho 
trial he gave l•\idencc against his ai‘eom pliers, 
who wen* all coin i- tiMl. livid, that- tin* evidence of 

j II was lulmisNible under s. 118 id the Kvideneo 
‘ Act, though he had been illegally disebargisl liy the 
tmliitc;. livid, also, that bv the wonl ''neeiiscil' ' in s. 
342 of the Cmle of (Viminnl Procedure (Art- X of 
1882) is meant n iH'.rson over whom tlu^ Magistrate 
or ether Court is exen-ising jiiristlietion. Qiikkn- 
E.MruKSs V. Mona Puna . I. L. B, 10 Bom. 661 

16. Accused persons, under 

trial separately for a substantive offonce 
and for abetment of tliat oiTonco, compe- 
tent witnesses on each other's behalf- 

Criminal Provvtlarv Ctalr, l8S2,a.3l2. Prisoner 
A was trioil for an ulTenec under 403 of tho 
Indian Penal Code and wah i‘onvicted, but was 
wmt to a Magistrate of higher |H)\vers than 
the convicting .Magislrale. to be seiileneeil. 
Whilst his case was pi*iiding hefon* the second 
Magistrnti*, prisoner H, being on his trial 
separately for iilx'tment of tin* olleiieo for w'bieh 
A had l.M‘en tried, applierl for .1 to be summoned 
AS A witness on bis liebnlf. JS'a n]iplieatioii was 


B. 488 of tho Code of (Viminnl Procedure is sought 
is a competent witness on his own behalf in such 
proceedings. Hira Lal v. Saheii Jan. 

I. L. B. 18 AIL 107 


See Nur Mahomed v. Bt.smulla Jan. 

I. L. B. 10 Calc. 781 


18, Competency of persons of 

tender years— Evidence Act a, IIS. Tho 
oompotoncy of a person to testify as a witness is a 
oonclition precedent to tho ailministration to him 
of an oath or affirmation, and is a question distinct 
from that of his credibility when he has been sworn 
or has affirmed. In determining tho question of 
competency, the (burt, under s. 118 of tho Evidence 
Act, has not to enter into enquiries as to tho wit- 
ness’s religious belief, or as to his knowlixlgo of 
the oonsoquences of f^schood in this wforld or tho 
next. It lias to ascertain in tho best w4y it can, 
who^or, from the extent of his intellectual capa- 
city and understanding, ho is able to give a rational 
.account of what he has seen or heard or done on a 


particular occasion. If a person of tender years 
^of very advano^ age can wiisfy these require- 
ments, his oompotraoy as a witness ia established. 
OuiBN-EiivBiss «. Lal Sahal 
^ Z.L.B.11A1L188 


ndiiHecl. //rfd, thiit H. 3-12 of ilie Coili* of Criminal 
Proeediiii) was no bar under tin*. 1‘in'um.st^inci'd 
to A''a giving oviik*iu*e for //, and lliat H'a appliea- 
tioii ought to have been grnntiMl. (^irKKN-KMi'iiKSH 
V. 'liHUENi iSajiai L L. B. 20 All. 420 

10. Accused persons who have 

been discharged — Criminal Prornlurr. Code 
{Avt V ISUS), sa. 337 awl 4U4- -\Viihtlrawilof •firoar." 
cation— Diarluirge .^eguiUtd — Kmdvnrr-lJiaehnrged 
persona calltvl ns wltneaavJi —Compiltinl wihyas— 
Practive. Where the Public ProMi*eiitor, with the 
consent of the Court, wilbdrew from the proweii* 
tion of two out of several Aei'.usi«d |no'soiih fried 
jointly for an ofTenen under s. 4 of the Gninbling 
Act (Bombay Act IV of 1887). and llio two iicitiised 
were IhenMipon disi^liargod undi*r s. 484 of tho 
(Yiminal Prooediire Code (A*'l V ^»f 1888), and 
thisn examined as witnessrts for tho proHoeution 
Held (WnrpwoRTii, J., dissenting), that the |N*rson8 
so disebargof] were eoinpctent- witnoHses. Queen 
Empress v. Hushkin Haji (IflOO). 

1. 11 .B. 26 Bom. 422 

17. Child — Evidence Act (I of 

2872 ), e. IIS— Evidence— Competency of witnese 
of tender years. In this ease a Sossions Judge 
purposely, refrained from examining a small 
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boy, i»ho miutb under the oironmetanoee, huTe 
been an ^e-nritnoas to a murder. On appeal the 
H^h Court observed "In our opinion the 
learned Judge, especially considering the import- 
ance of the witness, ought not to have refrained 
from examining him, unless, under the words of 
s. 118 of the Indian Evidence Act, he considered 
tlut the b^ was prevented from understanding 
the questions put to him, or from giving ratiomd 
answers to those questions, by reason of tender 
years." Quxxit-Empiubss v. Kam Sxwax (1900). 

I.1I.B.S8A1L90 

10, Child unineM 

Evidence Act (/ of 1872), a. 118-~Wiineaa-~Compe- 
teney of~-Child witneaa — Mode of emminaium — 
Oompatamey to be taatad before examinatum as to 
raa geHa. Before a child of tender years is asked 
any question bearing on the rea gaatm, the Court 
ihould tost his capacity to understand and give 
rational answers and his capacity to understand 
the diCNsrence between truth and falsehood. 
The Judge must form his opinion as to tho compe- 
tenoy of a witness before his actual examination 
eommenees. SHUixn Fakir v. Empbror (1906) 

11 C. WJBT. 16. 


2. SUMMONING W11*NESSES. 

L Dispennlxig with pereonal 

attendanoe of 

bafore SaaaUma Cowt. It is only in extreme cases 
(d delay orexpense that the personal attendance of 
a witness beMb the Court of Session should be 
dispensed with, and the evidenoe given by him 
boron the oommitting Magistrate nferr^ to. 
Ekpbess e. Mulu . . I. Ii. B. 2 AIL 846 

2.^ Applloatlon to enforce at- 

tendance of witnesBee— ITtfiieaaM for defanca-^ 
Examination of aceuaad. In a ease under Ch. XV, 
Code of Oiminol Prooeduro, 1861, it was incum- 
bent on die aoeusod either to pi^uee their wit- 
nesses or to apply befbrdiand for a summons to 
enforeetheatton^nceof any witness who was not 
likdy to appear without a summons ; it was not 
neoossaiy in such oases to record tho examination 
of the accused with the same formalities as in cases 
under Cha XII and XIV. Qunv o. Chrdui 
X ooNJBA 14W.B.Cr. 78 

0, Dieoharge of witnese from 

attendanoe— It is incumbent upon a Court when 
it discharges a witness from a duty of attendance 
hehro the trial is ended to ascertain from the 
aooused whether he has, or is likely to have, anv 
need of the witness’s testimony, and if he has such 
need, then to take such st^ for insuring the 
presence of the witness at the required time as may 
oe necessary. Khubbuokdhabii Sikor v. Pib- 
SBAMi Mukdcl 82 W. Bta Or. 44 

4. Diaorotion of Oonrt ae to 

■nmmoning witneasee- ^Criminal Proeadnre 


WZTFNBSa-jOBIMIirAL OABBfit-eoatf. 

2. SUMMONINGmTNESSES--^6(mM 
Coda, 1872, a, 192~-'Diacration of Magiatfata aa to 
examining miineaaea. It is entirely within the 
disoretion of a Magistrate conducting a trial in 
a warrant case to admit evidenoe on behalf of either 
side at any stage of the trial, s. 192, Act X of 1872, 
applying to such a ease; but the Magistrate^ in 
exeroising the disoretion conferred on him by this 
section, ought to have good reason for allowing 
witnesses on the part m the prosecution to be 
interposed in the midst of the ease of tho accused. 
Qukbn a. Kasst Sikoh. Quiaw v. Hulxorii 
SnroH . 21 W. B. Gr. 81 

5. Duty of Court aa to aum- 

moning witnaaaea— Orimtnaf Proeadure Code, 
1872, a, 369—Adioummant for appearance of wit- 
naaaaa for defence. Certain persons wore charged 
before tho M^istrate wiA rioting, and being oaUed 
upon for their defence, named several witnesses, 
and summonses on tho following morning were 
issued for their appearanoe, but thev wore not 
found. The aoeusod then applied for rurther time 
for the appearanoo of the witnesses. This the 
Magistrate refused to grant, and oaavloted the 
acouBod. HM per Jacksov, J., that this being a 
warrant case, it was the duty of the Magistrate 
to summon the witnesses that might behifered by 
the aooused, and that he mi^t at his discrelMP 
have adjourned the ease. HaU, furtlfbr, par 
Jaoxsov, J., that the moaning of s. 369 of the 
Criminal Prooeduro Code is» tluit if among the 
persons named by the accused as witnesses^ the 
Magistrate oonsiders that any witness is included 
for the purpose of vexation and delay, he is to 
exerdse his judgment and enquire wh^er nioh 
witness is material ; but that the section is mi 
intended to enable the Magistrate to enquire 
into what the defence of the aoeusod person is to 
bo and to consider whether, on learning the nature 
of the defence, he is absolutely to abstain from 
summoning the whole of the witnesoes cited by the 
accused ; and further, that in the present ease 
there was not any purpose of vexation or delay, 
and that by the refusal to grant further time the 
accused hod been probsbly prejudioed in their 
defence.. Emfriss v. Rajgoomar SnroR. 

I.l..B.80alo.678 

e, a. In (ha maltar of (he paUtion of Rajcooxar 
SiiroK . 2 C. Ii. B. 82 

8. Obligation to 

avmmcn vilneaaaa-~Criminal Proeadure Code, 1861, 
Ch, XIV. In a ease tried under the provisionB of 
Ch. XIV of tlm Code of Criminal PMedure, the 
aooused were entitled to have thmr witoesses sum- 
moned, and a Mamstrate had no power to lefuse to 
summon them. Qnxmr v. DuBOAavTTT. 

UW. B.Or.66 

7. ■■ — JHaeration at 

JfagiMrafe--C!rtiiiihal Proeadnra Coda, 1861, a. 
262. BsU^byBATiiBr,/. (Mabxbt, J., diMimft), 
that a Magiiitrate had a dJsoietioi^ under s. 20t 
of toe Code of Criminal Ptooedoceb to sunmon m 
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witDM when he wme likely to give material evidence 
on behalf of the accused. In the matter of the 
peftMon of Amber Chahd Nohatta. Quikk v. 
Amur Chard Nohatta . 13W.B.Or.68 

8. — Foreihly reetaiog 

e efffa— ifct in of ISSTt e, JJ— Criminal Procedure 
Codtf IBdU e. 262~TSumni€ning witneeees. In a 
case of forcibly rescuing cattle uniler a 13, 
Aot III of 1867. in which the accused did not sum- 
mon any witness, it was held that, even if tho 
accused wanted them summoned, the Magistrate, 
under a 202 of tho Code of Criminal Pmednre. 
need not have summoned them, unless persuaded 
that they were likely to give material evidence, 
and that they would not attend voluntarily. 
Akbar Tagudoeer V. PuNGHOO BnwAa 

10W.B.Gr. 48 

9. ... Duly of partiee 

•Criminal Procedure Code, 1861, m. 261, 262“~ 
Attendance of vntneMee. In a case under Ch. XV 
of the Cod<^ Criminal Procedure it was expected 
that parties would bring their own witnesses with 
them. II th^ reqni^ the attendance of any 
idtneBB, they should apply to the Magistrate to 

^autm his attendance ; and where they did not so 
apply, it was sufficient if tho Magistrate recorded 
in his judmont the substance of the defendant’s 
answer. Baoder Manjeb v. Mohindbo Naraik 

10 W. B. Cr. 16 

10. Cf ifiitnaf I^oec" 

dure Code, 1861, e. 186» In the case of a charge 
of an offence triable by tho Court of Session alone, 
the ^mstrate was bound, under s. 186 of tho 
Criminal Procedure Code, to summon the com- 
^inant’s witnesses. Queen v. Zakir Ally. 

8W.B.Gr.4 

11. Criminal 

Procedure Code, 1861, e. dld-^Accwted person, 
rigid of. An accused person is entitled to have 
examined as a witness any person named in his 
list of witnesses delivered to tho JMbgistrato ; and 
the Magistrate should take measures to enforce 
the attendance of such ijerson. Queen v. Ishan 
Dutt . 6 B. la. R Ap. 88 : 16 W. B. Gr. 84 

18, Right of 

accused to have witness summoned in his defence 
when he has refused to give in a list in (he Magis- 
role's Court-^Criminal Procedure Code, 1882, 
s. 211. If an accused person on being called upon 
under s. 211 of the Code of Criminal Procedure 
to give orally or in writing a list of the persons 
whom he wiuiea to be summoned to give evidence 
on his trial, deolines to give in such liBt» he cannot 
compel the Magistrate after committal to issue 
any summonses for witnesses'] on his behalf. 
Nmther under such dircumstanoes will the Sessions 
Judge be obliged to issue sumnmoses for the 
attendance of such witnesses nnJess ho is satisfied 
that their evidence may be material. Queen, 

VOL. V. 


WITNE 88 -GBIM[IBrAL GA 8 B 8 -contl. 

2. SUMMONING WITNESSES— conAl. 
Empress v. Hargcbind Singh, L L. R. 14 AU. 
242, referred to. Quern-Empress v. Shakir Ali 
I. L. B. 18 All. 608 

18. Criminal Proee* 

dure Code (Art XXV of 1861), ss. 188, 207, 227 
and 228— Arrest anti detention of witnesses, & 207 
of tho Criminal Procodiiro Code gave no power 
to the Magistrate to call up ami examine wit- 
nesses for the defence whoso names have been 
given in a list, under s. 227, when the prisoners 
reserve their di^fentn) for the Court of Session ; but 
under s. 228 he was boiiml to siimtmm them to 
give evideneo before the Court of Session. In the 
matter of Mahesh Chandra Bankrjbk. Queen 
V. PuRNA Chandra Hankrjek. Quern u. Kali 
Sarkar . 4B.li.R. Ap. 1: 18W.B.Gr. 1 

. . - Credibility of 

witnesses. It is tho Magistrate’s duty to summon 
witnesses for the acciisihI who can speak to tho 
facts of the case, and he ought not to determine 
beforehand what cretlit ho will give to their 
evidence. In the matter of the petition of Mahima 
Chandra Shah. 

4 B. L. B. Ap. 78 : 16 W. B. Gr.l5 

16. Criminal 

Procedure Cotie, 1861, ss. 186, 262. S. 186 of the 
Code of (criminal Proceduni referred to (tasew unilor 
Ch. XII, which were triable by the C^mrt of ScHaion 
and not to cases under (h. XV, which wore triable 
by a Magistrate. To the latter cases s. 262 applied. 
Boiddonath Bania V. Biibbdoo Dohs. 

9 W.B. Gr. 8 

16. Right of 

accused to have witnesses summoned — Criminal 
Procedure Code, 1872, s. 363. Under s. .IlKl, Coilo 
of CViminal Proecsluro, a prisoner was entilled,d&M a 
matter of right, to have any witnessiHi named in 
tho list which ho deliveriMl to tho Magistrate, 
summoned anil examiiiiHl. Queen v. J’iiiihunno 
epoMAR Moitiu) . . .83 W. B. Gr. 68 

17 , Criminal Proee.^ 

dure Code, 1861, s. 253. Under s. 26:1 of tho Cri- 
minal Ptweduro Coilo, 1861, it was imperative on 
the Blagistrato to summon the witnesses named by 
the prisoner. Queen v. Mudsooddkkn. 

8 B. W. 148 

10 ^ - - Summoning wit* 

nesses for accused — Criminal Proeedure Code 
(Act XXV of 1861), s. 253. Per Ainsmb, J.— In 
a triai under Ch. XIV of the Criminal Procedure 
Code, tho Magistrate was not bound, under s. 
263, to summon any witness whom the accused 
rnif^t require. It was only discretionary with 
him to do so, and in the circumstnmHfS of tho present 
case he excieifSHl his discretion rightly in refusing 
to summon tho witnesses asked for. Per Paul, j\ 
(differing).— right of an aecusod to have wit- 
nesses for his dcfcnco summoned during the 
pendency of tho trial is an ordinary and natural 
^ht, and this right was not taken away, but 
nffimaii, by 8. 263 ; tho Magistrate was bound to 

18 X 
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Bummcni the witneiBefl, though it was diaoietioiiaiy 
with him to adjourn the trial. In the present caaep 
treating it as a matter of disoretion only, the 
Magistrate was wrong in refusing to summon the 
witnesses required. Qubun v. Bholanath 
Mooxbrjbb 7 B. L. B. 664 ; 16 W. B. Gr. 28 

19. DUcretian of 

MagMrato--<)riminal Proeedure Code^ 1861^ at. 
263, 262, 263. S. 263 of the Crinunal Frooodure 
Code did not apply to oases triable under Gh. XV 
of that Code, and ss. 262 and 263 wore applicable 
when the offence was not punishable wi& more 
than six months’ imprisonment ; and it was in the 
disoretion of the Magistrate to summon the wit- 
nesses for the defence, if he considered their ovi- 
donoe essmtiar to the just decision of the ease, •■"d 
incumbent on him to summon them only if it 
appeared to him that they were likely to give 
material evidence on behalf of either party, and 
that they would not voluntarily appear for the 
purpose of being exwioed at the time and place 
appointed for the hearing of the complaint. Qitbbb 
V. Mohubbb 2. B. W. 898 

20, - . Diaordiim of 

Hagukaie^-Oriminal Procedure Code, 1861, 
Si. 227, 228. Where a prisoner, under a. 227, G6do 
of Criminal Procedure, gave in a list of the witnesses 
he wished to summon, after his case had been 
committed, the Magistrate was bound to exercise 
his discretion upon the point, and to state whether 
he would summon the witnesBOB or not, and he 
ought to state his reasons for not doing so. If ho 
thons^t the witnesses were included in the list for 
the purpose of delay, he diould proceed under s. 
228 of the Code. Quzus v. Rajcoomab Mooxbh- 

16W.B.0r.l4 

21, DieereHon of 

MaguMer-Criminal Procedure Code, 1872, ae. 
216, 362. It was not incumbent on a Ma^trato 
to summon every person named as a witness 
the complaint. S. 216, expl. 3 of the Criminal 
Procedure Code, 1872, must bo read with s. 362 
whidi vested a discretionary power in the Magis- 
trate. JxLDHABi Surou V. Shunkub Doyal. 

28W.B.Cr.9 

See, however. Empress v. Hrmatttlla. 

I.L.B.8 0alo,888 

Empress of Imoia v. Kashi 

I. L. B. 2 All. 447 

Queen v. Pubasubama Naixab. 

L L. B 4 Mad. 829 

Anonymous . 8 Had. Ap. 5 

22. — Grtmtaal 

Procedure Code, 1861, Ch. XIV. In a case of an 
•offence (such as h^ under a 323, Pens! Code) 
punidiable with imprisonment exceeding six 
months and therefore falling unto UV of the 
Code of Criminal Prooedurs^ a Magistrate was 
bound to summon all the witnesses required ^ the 
accused. Queen v. Boolaxee 14 w. & Cfr. 8l 
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Procedure Code, 1869, a. 131-^lainu to sfolea 
property. Petitioner was charged with the theft 
of certain money found in his house and acquitted. 
Proclamation having been made for claimants to 
come in and claim the property, no one appeared, 
whereupon petitioner prderred his claim, and 
a^ed the Assistant Magistrate to summon certain 
witnesses, but the Assistant Moj^trate refused to 
do BO, and disallowed his olaim, the Magutrate 
on appeal declining to interfere. On reference by 
the Judge, the High Court kdd that the Assistant 
Magistrate was bound to summon the witnesses 
named by the petitioner, set aside that officer’s 
order, and directed him to dispose of Gie case after 
taking due steps for securing the attendance ol^ 
witnesses in question. Sookhan Sahoo v. Govebn- 
memt 18 W. B. Or. 6 

84. - laaue of aumuuma 

Criminal Procedure Code {Act XXV of 1861), 
a. 318. Although there was no mention in Ch. 
XXII of Act XXV of 1861 of agy particular 
provisions under which witnesses mi^t be sum- 
moned, yet it was the duty of the Court, if parties 
could not procure the attendance of their witoM^ 
to issue summonses for their attendance^ itfR 
matter of ike jteiUion of SnAMASANXAB Maxuhdab. 

9 B. L. B. Ap. 46 

Suamasunxuk Mozoomdab V. Anukdmo2ee 
Dassya . 18 W. B. Gr. 64 

26. — Qround for posf- 

ponement of C(Ute, A Magistrate was held to bo 
right, under the circumstances, in not postponing 
the caso for the purpose of summoning witnesM 
for one of Ihc parties. In the matter of the ^ition 
of Gcivinda Chandra Ghosb 9 B. Ii. B. Apl 89 

26. Noa-affesdafies 

of wHneaaea — Criminal Procedure Code, 1861, a. 
269 — Ground tor adjournment of trial. In a trial 
held under Ch. XV of the Criminal Procedure Code 
it was not an irregularity to adjourn the trial, under 
s. 269, for the pui-pose of allowing the accused to 
secure the attendance of his witnesses. As a 
general rule, a prisoner should have his witnesses 
present on the day of trial. Queen v. Dingo 
Roy ..... 16W.BGr.21 

27 . Befuaal of a 

JliagiatraU to aummon prisoner’s loitnesaes- -Oirtmt- 
nal Procedure Code (Adi X of 1872), a. 369. A 
Magistrate was not at liberty to refuse to summon 
a untnesB tendered an accused person, except on 
the grounds qpeoified in s. 369 of the Criminal 
Procedure Code ; and if he did refuse, he was bound 
to proceed under that section. The fact that the 
accused declined to examine a witness is no reason 
for refusing to summon him to meet fiedi eridenoe 

S iven subsequent to the defenoe beiim dosed- 
n ike maUer of the pe^iiom 0 / IBuujl Nuum^ 
Shed Dayal Koiai . L Ii.B.60nlo.m 



( 13100 ) 


( 13000 ) DIGEST OF GASES. 


VITinBSB— CBIMINAL GASES— confr/. 

A SUMMONING WITNESSES-coiUcf. 

I 1.0. in moSer o/ D ebla Mahtow. 

8C.L.B.70 

SB. Criminal Pro~ 

redure Code, JS7d, a. SSO-^Witneaa far the defence 
— Failure to aUend — Refueal to re-surntnou. On 
tho 30ih Maroh 1881 an acouaed person on his 
trial More a Magistrate asked t^t a certain 
witness might be summoned on his Ixdialf. The 
MogistFate ordered a summons to be issued for tho 
Attendanoe of such witness on the 18th April, 
to which day tho further hearing of tho cose was 
adjourned. There was some delay in the service 
of die summons, and such witness did not attend 
on that day. Mamtrato refased an applica- 
tion by the accused for the iiwiie of ii second 
summons to such witness, with reference to s. 350 
of Act X of 1872. on the ground that such applica- 
tion was not made in ‘‘good faith.*’ IMi, that 
the provisionB of s. 350 of Act X of 1872 wore 
clearly inapplicable to the case as it stood before the 
Magistrate on the 18th April, and he was bound to 

to have '^^n nomi^ merely — to secure tho 
attendance of tho absent witness. Empress v. 
Rukn-uo-div . I. L. R. 4 AIL 6 

— WiinrM for 

dtfenur-Befuaal hy MayUimie to aiimmon witness 
vnder Criminal Procedure Code^ 18S2t s. 2/6'— 
Witneea summoned hy Seasions Court — Criminal 
Procedure Code, I8S2, ss. 291, 840, Under tho 
committal of certain persons for trial lieforo the 
Sessions Court for offences under the i’enal Cixle. 
each of the prisoners, under s. 211 of tho Criminal 
Priiceduro Code, fmvo in a written list of the 
persons whom he wished to bo Hiiiumuticd to give 
evidence at the trial. On each of these lists the 
name of a particular person was entered, who 
objected under & 210 to being sunimonod, on the 
ground that tho summons was desired for vexatioiiH 
purposes only, and that there were no roaHonabli) 
grounds for believing that any evidence hn could 
give would be roateriaL Upon this objection, 
the committing Magistrate iiossod an onler requir- 
ing the prisoners to satisfy him that there were 
roasonaUe grounds for believing that tho objector’s 
evidence was material, and. having hnanl arguments 
on both sides, passed an order refusing to isriiie Ihe 
summons, liie only ground stated by tho Magis- 
trate for this order was that ho thought the reasons 
assigned for the application to have the objector 
summoned were insufficient. Subsequent to the 
order, and More the trial in the Sessions Court 
hod b^gun. the Sessions Judge, upon an applica- 
tion film on bdialf of the prisoner, passed an order 
diieoting that the objector riiouU be summoned 
to give evidence. The order assigned no reasons, 
and was passed in the absence of the objector 
or of any person representing him. and without 
notice to snow cause Mng iiwued to him. Tho 
objector ap^ed to the High Court for revision of 
the Older on the ground tiiat the Sessions Judge 
had no jurisdiction to make it Hdd, that when a 
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Magistrate refuses, under s. 210 of tho Criminal 
Proc^iire Code, to Buininon a witness included in 
tho list of the accused, ho must n*conl his reasons 
for such refusal, and such reasons iiiiist sliow that 
the evidence of siit’h witness is not material ; that 
the ground stabMl by tho Magistrate, riz., that the 
reAsi>ns assigned for the iipplioatioii t4) have tho 
objector siiiuinoned were inauflieiciit, did not show 
that the evidence was not matcM'inl ; that the 
Sessions Judge had jurisdiction to in.ike tin* order 
complained of ; and that, even if ho hA«l not. it 
would not. under the eircMimstances, lie desirable 
to intorforo with his onliT in revision. Pfr 
Straioiit, ./,. that s. .'i-IO is not tho only timviHioii 
of the Oriniinnl Procedure (.Vxle which coiifiTs on 
a Sessions Judges powers of tlu^ kind I'Xereisrd 
by him in this ease. UndiT h. 281, though the 
summoning of wiMic>sses hy an acciisetl thi'ough 
tho medium of the Sessirtns Judge is not a matter 
of right, yet the Judge has an inherent power, if ho 
thinks proper to ext^reise it, to Hanction the hiiiii- 
inoning of other witnessos than those nainecl in the 
list delivered to thr* committing Magistrate*. In Hip 
tnnttcr'of the. petition of the Hajait ok Kantit. 

LL.R.8A1L^000 

80. Ih'fiiaal to 

summon witnesses not deeht-retl nuiitrUd iintess 
expenses are paid. A prisoner who was alNiiit to 
bo committed to tlio Sesraons (>oiirt ])res(Mit(*d to 
the Magistrate a list of witnesses whom he desiriMl 
to have siimmomHl to give evidence on his behalf, 
at tho trial, and on being asked hy the Mngistrntr* 
why ho desired to summon the wiliieMties, the 
prisoner declined to stati* his rensrni. Hell, that the 
Magistrate was at liberty to decline to siiinmnn tho 
persons named in the list on the prisoner d'^clining 
to satisfy him that ihtty were material wilnosAfS ; 
but the Magistrate ought to have fixr>.d the aiooiiiit 
which hn considerefl necessary to ilefray tho cost 
of tho attendance of the iMirsons named, ami inti- 
matorl to tho prisoner his rejidiness to issue Hiim- 
monsos on that nmruint being ilepositeil. The 
High Court calloil for the reconl for the purpose 
of seeing whether any r)f the ixirsons named in the 
list wore likely to bo ablo to give material evidonee. 


SuBiiARAYA Mudali V. QuBRiv . 4 Had. 81 

81. - 0 mission to 


take steps to summon witnesses. A comfiliiinant in 
a ease who inenlioiied the names of sitveral wit- 
nesses on his behalf was rffqiiesle*! to pn since thorn 
on a certain date. Insteorl of doing that, he pro- 
duceil only two witnes;Hcs, who wen.* examined. 
Hdd, that, as the complainant did not apply hi the 
Magistrate to issue siiminrmses on tho other wit- 
nesses. or ask him to prrtceed under s. 2A2, (knlo of 
Criminal ProciKliire, isrd, tho Magistrate was not 
wrong in law in decirling the case on the cfvidence 
which was before him. Queen r. Noiobitr Bera. 

16W.R.Cr.87 

38. - Bcfusal to 

summon witness for accused — Parftetpefiofi m 
charge^Iileyal conviction, A refusal to summon 

18 X 2 
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H'itneBfles cited by an accused* on the gmnd of 
tbcir being implicated in the charge* Titiatee the 
trial and conTiction. Ram Shahai Chowdhrt e. 
Sankbb Bahadur. 

eB.L.B. Ap.66: UW.B.Gr.T 

88. JUfusai to 

summon tminesses named for the defence. Where 
the Subordinate Magiatrate convicted certain 
persona without allowing them a proper opportu- 
nity for the summoning and attendance of witnoaaca 
named for the defence* the High Court quashed the 
conviction and directed the Subonlinato Magistrate 
to re-hear the case. Anonymous. 6 Mad. Ap. 87 

84 , OrimtiMf Pm- 

eedure Code^ 1872^ s. 362 — WarroiU ease — 
Refustd of Magistraie to summon winen named 
hy aetnsed^Error or defect in proceedings. Whore 
the Magistrate trying an offence rejected an appli- 
cation by the accused person that a certain person 
might be examined on his behalf either in Court or 
by Commission* without reconling his reasons 
for refusing to summon such person* as required 
by B. 302 of the Criminal Procedure Code : — //sM* 
that the conviction of the accused person must 
be set aside* and the case be rc-oponed by such 
Magistrate* and the application by the accused for 
the examination of such person be disposed of 
according to law. In the matter of ike petition of 
Sat Narain Sinuu . 1. la. B. 8 All. 80 m 

86. Criminal Pro- 

cedure Code, 1832, ss. 266, 267 -^Righi of accused 
to caU witness upon charge being framed in a 
warrant rase. The accused was charged with 
having committed an offence under s. 420 of the 
Indian Penal Code. On the last day that the 
case was taken up* certain witnesses for the prose- 
cution* who had been examined-in-chief* were 
cross-examined by the aecused* and upon the 
conclusion of such cross-examination a charge was 
framed. The accused then stated that ho could 
produce witnesses if the case were postponed* but 
the Magistrate refused postponement on the mund 
that at the outset the accused had stated ttiat he 
hod no witnesses. 'Jlie accused moved the High 
Court and stated in his affidavit that what ho bod 
meant was that he had no witnesses present in 
Court Held, that under s. 260 and 267 of the 
CHminal Procedure Code* the accused was* os of 
right* entitled to an adjournment for the purpose 
of adducing evidence in defence. Emtax Au 
V. Jaoat Chandra Banerjeb . 1 0. W. IT. 818 

86. Right ofaeeussd 

to have witnesses re-surnnumed and re-heard^ 
Crimined Procedure Code (Act X of 1882), s. 360 (a) 
s. 637--Commeneemeni of proceeiings^InteHioon- 
tory orders— Trial, meaning of—Ryfld to have 
witnesses summoned and re-keard-—Irregularify-- 
Refusal to recall witnesses. An accused pemon woeo 
not lose the right of having the witnesses re-sum- 
moned and le-heard under prov. (a)* s. 380* of the 
Criminal Procedure Code* because an interl^tofy 
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application for enforoiog the attendance of oertoiir 
witnesses has been ma& and granted not at the 
trial* but before the trial and with a view to the 
trioL The proper time for making such applioa» 
tion is when the trial oommences before the Magis- 
trate. The expression "trial” means the pro- 
ceedings which oommences when the cose is called 
on with the Magistrate on the Bench* the accused 
in the dock* and the representatives eff the prosecu- 
tions and for the defence* if the accused be defended 
present in Court* for the hearing of the case. 8. 
637 of the Criminal Procedure Code cannot cure 
the defect in the proceedings by reason of the 
Magistrate's refusal to re-summon and re-heas 
the witnesses in contravention of prov. (a)* s. 360. 
Gomxb-Sirda V. Queen-Emfress. 

LIbB.a6 0alo.868 
aC.W.M.466 

87. — Right of aecused 

—Compdling attendance of witnesses— Evidence^ 
CrimincX Procedure Code (Act X of 1882), s. 267. 
Certain witnesses who had been summoned foe 
the accused failed to appear on the ddf* of trial* and 
the Deputy Magistrate refused to adjourn the 
hearing* or to issue fresh presses for the 
attendance of the defendant's witnesses* o^jhp 
ground that they were all friends of thp acciiwd 
who would come to Court if the accused desired it. 
The prisoners were convicted. Hdd, that the con- 
viction must bo sot aside : the Magistrate having 
once granted processes* he was bound to o^t the 
accus^.in enforcing the attendance of his witnesses. 
Queen-Empress v. Dhananjoi Chowdhry. 

I.L.B.lOOalo.981 

‘ 88. Non-attendance 

of witness, enquiry tnto reasons for^riminaX 
Procedure Code, 1861, s. 221. It was held that an 
enquiry should be made into the excuse given 1^ 
a person for his non-attendance as a witness before 
enforcing a fine for such non-attendance* in order 
that the SoBsions Judge* or other authority* might 
fairly exorcise the discretion given him by s. 
221 of the Criminal Procedure Code. Queen v. 
Ameer Khan. In re Bhuowan Doss. 

aiT.w.iis 

86. Mode of sum- 

moning witnesses— Recognizances to appmr. A 
Subordinate Magistrate cannot bind over witnesses 
by recognizances to appear before himself, llio 
proper course to enforce attendance is Vy summons 
and* if that fails* by warrant Anonymous. 

4 Mad. Ap. 6 

8 u Anonymous 4 Mad. Ap. 17 

Venkatapfah V. Pafammah • SHadiin 

40l — Orimimi Pr^ 

ckhm Ooit, 1881f t, IW— IFonwrt to ttfuro 
attoMbiM. wiiMMU. A lf.gi.tnte wm not 
boniidp undm .. 191 of the Cod. A Crinliwl Ftoo.* 
dura, to enfone the ettenduioo of irltranra hy 
wamut exoopt upon proof of doe mrio. of lum* 
monei mathr of Ae fwi^tlAnoM 

Riniuv .... 7W.B.Ofc8T 
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Qussn V. Sutherland- Queen v. Narain 
Singh • « 14 Cv« SO 

4L Criminal Frau- 

dwt Cod^ 98, 7 O 9 81 9 find 16(1 — InvcaiigatUm 
hy pdiu — Power of Jliagieirate to mue warrant 
for arrest and prodwtUm of witnanh— Penal Code^ 
s, 17^ Whoro a Difttrict MagiHtrnfc iraucd a 
warrant for the arrest and production of a wiinoHS 
for the purpose of giving cvidonoo at an investi- 
gation held by the police, and in attempting to 
execute such warrant the police orrested the wrong 
person and were assaulted in the attempt i—Ileld, 
that, apart from the fact that the attempt to arrest 
w'as m^e on the wrong person, a District Magis- 
trate has no authority to iftaiio a warrant for the 
inroduction of a witness at an iiivcMtigation by a 
police officer, but only before his own C'onrt nnilor 
88 . 76 and 81 of the Code of Criminal Procciluie. 
Hrld^ also, that, as the investigation was held by a 
police officer under Ch. XIV of the Criminal Pro- 
cedure Code, the proper course was for the Sub- 
Inspector of Police to require the attcndaiiee of the 
witness undeu 16tt of the Code of CViminal Proce- 
dure, and, oniailuie by her to comply with such 
order, prosecute her under s. 174 of the Penal Code. 
QuXEN-EmTBESS V. JOOENDRA NaTN MoOKERJEE 

• 1 Ii. B. 24 Calo. 820 

1C. W.ir.l84 

42. iMuing stm- 

mona to witwaaea out of juriadiriion. Magis- 
trates may, under the Criminal Proc«lure Cmic, 
issue summonses for service upon witnesses beyonii 
the limits of their districts. (Collet, J., dissent- 
ing). Anunyuous . 8 Had. Ap. 6 

48, ■ — Service of aitm~ 

niona— A fixing aumnuma to door of houfte. 
Service of summons on a witness by affixing it to 
the door of his house was hdd to be no evidence 
of his having received it, in a charge brought 
against him cS disobeying the summons. Anony- 
mous . . 6Mad.Af>.29 

44. Service of aum- 

mona. The mere showing to a witness of a mim- 
mons issued under s. 186 of the ( Viminal Procedure 
Code^ 1861, is not sufficient service. Either 
the c^ginal should be left with the witness, or it 
should be exhibited to him, and a copy of it deli- 
Tered or tendered. Reg. e. Kars anlalDanatram. 

6 Bom. Cr. 20 

48. Obligation to Bummon— 

JOuly of Court as to summoning witneaaea. In 
this ease a rule was obtained by the petitionon 
Madhab Chandra Tanti and others, calling uMn 
the Distriot Ma^trate of Burdwan to snow 
cause why the oraer under s. 146 of the Criminal 
Procedure Code should not bo set aside on 
the ground that the Magistrate should have 
allowed summons to issue on the witnesses 
oited hy the petitioners on the 7th October, 1901, 
notwitiSstondlinf the reasons given by him for refus- 
ing to do so. Madhab Gbandea Tanti v, Mabtin 
•<1901) . . I. L. B. 80 Oalo. 808 
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46. — Under s. 640 0! 

the Code of Criminal Procedure, a Court is bound 
to summon and examine any witness whose 
evideneo may seem to bo essentuil to a proper and 
Just deoision of the case. Ram Haruf Rai v. 
Emperor (1901) . . 6 C. W. K. 8B 

47. " Proccaa to 

compel attendance of wifnesat iaaite of — Refusal 
io^ compel aUcndance of aurk witncaa - -Magistrate, 
discretionary power of—Sunniions ease — Criminal 
Procedure Code (Act V of ISHS), s. JN. There 
is no discrt4ioiiary power given in summons 

! coses to a Magistrnto by s. 244 of the 
Criminal Procedure Code to refiim* to compel the 
attendance of a wit ness upon whom the Court has 
already issued process. J ).\ri.AT SiNOii v. Rkinda 
Bklder ( 1002) I. L R. 30 Gale. 121 

48. Tittty of (yourt 
as to summoning n'lluf/tsrs Jurisdiction — Crimi^ 
tud Procedure Code (.Ici I’ of ISUS), ss, Il'i, -V/J.;, 
•iJitl — nlkndaurc of — Process, refusal to 
issue — Magistrate, diseretion of— High Court, 
power of interfere nee, bg — CharUf Aet (*.'-/ rf* VicU 
c, W4), a. Hi — Proceedings umter t'h, XII of the 
(Criminal Procedure. Code. When* flic refusal by a 
Magistrate to assist one of the pnrtii'S tna proceed- 
ing under Ch. XII of the Criminal ProctHliirc Code, 
in isrocuring the iittendaiiee of Ids witnesses, 
deprived that party of 11 licMiring on the only ques- 
tion for the uuteriii inn turn of the Court, and so 
amounted to a denial of justice : — Htld, that 
the Magistrate in refusing process aetiHl without 
jurisdiution. Madhab Chandra Tanti v. Martin, 
I, L, R, ’W Calc, aoS, n^fernd to. The High 
Court, in the exercise of geiierni |H)wers of super- 
vision vested under 24 A 26 Viet., c. 104, s. 16, 
has power to interfere in a case like this, even if 
It cannot, in strictness, ho said that the Mag^- 
trato aittcd without jurisdietiiiii. A mere refusal, 
however, to summon or examine a particular 
witness or witnesses cited by a ]Mirty, in jirueeed- 
iiigs under Ch. XII of the (Virniiial Procedure 
Code, is not necessarily a ground for interference 
by the High Court, lb eniiiiot be laid down as a 
rule of law that proceeilings under Ch. Xll of the 
Criminal Procedure (.*CNle should bo regardisl, as to 
proeedurc, as siiinmims cases. Ilure.udro hUirain 
Singh Chowdhry v, lihoijani Prea linruaui, 

I L, R, // Cak. Tfi’J, and Ram Chandra Has v. 
Monohar Roy, I, L. R, 2/ Calc. 1 % explained. 
Burjya Kant\ Aoharjer V. Hkm Ciiunder 
Chowdhry (1902) 1. 1<. R* 80 Calc. 608 

8.C. 7 C. W. N. 404 

49^ Party's right 

to eompd attendance of a defaulting witness-^ 
Order, Magistrate's, upon applicatwn-~-Irregu- 
lariiy--Criminal Procedure Code {Act V of ISBii), 
as, 133, 137, In every petition made before him 
a Magistrate should make an order either granting 
or rmusing it. An order merely to **file'* it ia 
improper. A party has a right to call upon the 
Court to compel the attoodaoce of witneeieB who 



( ijloe ) 


13105 ) DIGEST OF CiUSES. 


WITNESS— OBIMINAL CABEB— 

2. SUMMONING WlTNESSES-confd. 

had been summoned and liad neglected to attend. 
So, when, in a proceeding under s. 133 of Code of 
Criminal Froorauie, on defendant applying for 
the summoning of a witness who did not appear, 
the Magistrate disposed of the applioation by 
simply ordering it to be ‘‘filed," and then, with- 
out taking the necessary steps to secure the attend- 
ance of such witness, passra an order under a. 
137 of that Code, the older so passed was set aside 
as bad, and the case was remanded for re-trial 
after taking the evidence of such witness. Bno- 
MAR MuNsm V. Diqambab Das (1002). 

6 0. W. N. 648 

60. YKtbiesf /or 

ds/enee, attendance, Judge’s d%Ay io enforce. It is 
not for the Judge, but for the accused himself, to 
decide what amount of evidence it would be proper 
to place before the jury in order to establish the 
case for the defence ; and a Sessions Judge should 
not refuse to enforce the attendance of witnesses 
whom the accused has cited to prove that a wit- 
ness for the prosecution was his enemy* on the 
ground that there was already in the opinion of the 
Judge, ample evidence on the record about the 
matter. Bbojxnoba Lall Sibkab v Kino- 
Empbbob (1902) .7 0. W. N. 188 

61. ‘ • Grtmtnal Proce" 

dwe Code [Aci V of 1S9S). m . 267, 177, llOSeewUy 
for good behaniour-^-Magielmie^Summo^ 

io eummoM-^Procedure. 8. 267 of the Criminal 
Procedure Code (Act V of 1808) Is imperative in its 
terms. It loaves to a Magistrate no discretion to 
refuse to issue process to compel the attendance 
of any witness unless ho considers that the 
apidication should be refused on the ground that 
it fs made for the puipose of vexation or delav 
or for defeating the ends of justice : such ground, 
however, must be recorded by him in writing. 
The discretionary power of refusing to summon 
any particular witness is vested in the Magistrate, 
but the order of refusal must be such as to show 
in writing the ground of refusal as applied to 
each individuaL Empbbob v. Fubshottam Kaba 
(1902) I. L. B. 88 Bom. 418 

68. Flea that applicant wishes 

to summon the trying Mi^strate as a 
witness— 'Trans/er. In an arolioation for the 
transfer to anothw Court of a Criminal case pend- 
ing against thm the applicants alleged that the 
evidence of the tryins Magistrate would be required 

S ' the accused touching certain matters connected 
th the case. It was Ae/d, that, inasmuch as the 
Mhgistiate was bound under a 267 of the Code of 
Criminal Procedure to iuue a summons unless he 
considered that the applioation for a summons was 
made for the purpose of vezation or delay, or for 
defeating the ends of Justioe, and it was not proper 
to leave the decision of such a question to the 
Magistrate, whose evidmioe was required, the appli- 
oatmn for transfer ought to be |mted. Empibob 
e. Abdul Lath (1904 • I.li.B. 88 AIL 680 
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58. Procedure— IfttfisMea—Ditty 

of Magieirate inquiring into a ease iriabk 6y 
ike Couri of Seeaion to eummon and examine 
wiineeeee aehed for 6y (he aoeueed. The aoonsed, 
against whom an inquiry with regard to an 
aUegod offence under s. 330 of the Penal Code was 
being held by a Magistrate of the first class, asked 
the Magistrate to summon certain witnesses Mr the 
defence ; but the Magistrate without summoning 
such witnesses passed an order committing the 
accused to the Court of Session. Hdd, that the 
Magistrate was bound to take all such evidence as 
the accused was prepared to produce before him,, 
and that the order of commitment was bad in law. 
Qwen^Smprua v. Ahmadi, I. L, B, 20 Att, 264,. 
followed. Empxbob v. Muhammad Hadi (1904) 
I. L. B. 88 AIL 177 

• 64. - Proeeae^ 

MagiaMe — Extraordina^ fwriadiciion of (he High 
CoMfi— fVejiidice— UrtmtW Procedwe Coda (Act 
V of mS), a, I43^haner Act {24 and 25 Viet, 
e. 104), a, 15, It is not obligatory on a Magistrate 
to asBut parties to a proceeding uBier s. 146 of 
the Criminal Procedure Code in producing their 
witnesses, and they cannot claim as a matter of 
right that process should be issued by the Court t^ 
enable th^ to bring forward tlmir pvidMToe. 
Harendra Narain Singh v. Bhobani Prea Baruam, 
I, L. B, 11 Cak. 762 ; Barn Chanira Daa v. fifono- 
Aar Boy, I. L. B. 21 Cole. 29, Madhab Chandra 
Tank V. Martin, L L. B. 30 Cole, 508 note ; Surja 
Kanto Aeharjee v. Hem Chandra Chowikry, /. L. 
B. 30 Cak. 508, and Badha Nath Singh v. Mongol 
Qami, 2 C. L. J. 286 note, dissented from. Jf aa- 
matha Nath MUkr v. Barada Praaad Boy, I. L. B. 
31 Cak. 685, referred to. The powers of super- 
intendence under s. 15 of the Charter Act should, 
in oases under s. 145 of the Criminal Procedure 
Code, be exercised with caution ; and the Court 
ought not to interfere unless satisfied that the party 
has been prejudiced by the proceedings in the 
Court below. Sukh Lai Sekh v. Tara Chand Ta, 
9 C, W. N. 1046, followed. Where a party had 
obtained summonses upon his witnesses, and on the 
failure of some of them to appear, applU for fresh 
Sammonses against them, which the Magistrate 
refused, and where it was farther alleged that he 
• had refused to allow a witness to prove certain, 
documents i—Hdd, that there was nothing to show 
that the absent witnesses could not have been 
made to attend without the issistanoe of the Court, 
nor whether they were material witnesses^ nor that, 
any questions were put to the witness, which were 
improperly disallow^, and that thewtywasnot 
thmore shown to have been prejudioed. Taba 
Pada Biswas v. Nubul Huq (1905). 

I. L. B. 88 Oslo, loea 

65. MagiaMe-- 

Dney of MagiaMe to enforce attondanee of witoeaaee 
aftoraimmionaeahaimoneebeaniaaaadaga m aitk em ^ 
Power ^ seeoiid or AM elsM MagiaMe tojaaaa 
aantoneeandihentofefariheeaae toagniyartorCoark 
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A SUMMONraGWITNESSES-HMmeUL 
lo 6 iim1 dmm tta neeiMMf— Cftfntna/ Proudurt 
Ood$ (Aei V of mS), w. 2S7, 34V. Whore a 
Magistiate has once inaod summonses for the 
attendance of witnesses, he is bound to have the 
process enforoed before disposing of the case. A 
if agistrate of the second or third class, if of opinion 
that the accused should bo bound down under s. 
100 of the Criminal Procedure Code, must refer the 
whole case to a superior Magistrate without passing 
any part of the sentenco himself. RomMUDDX 
HoWLADAB V, Empsbok (1008). 

I. L. R. 86 Calc. 1093 

3. AVOIDING SERVICE. 

Warrant for apprehension 

of witnesB — of witness in fh fault of 
appearance-criminal Procedure Code, 1861, e. 18S. 
a 188 only empowers a Magistrate to imtic a 
warrant for the apprehension of a witness when he 
has^ reason to believe that the witness will not 
attexid][to give evidence without being compcllcfl 
to do so, yd it does not empower a Magislrnte to 
commit a wiciiess. In the fnaiter of Mahesr Chan- 
dra Banerjes. Queen e. Puiina Chandba 
Banerjee. Queen t*. Kali Sirkar. 

4 B. li. B. Ap. 1 . 18 W. B. Cr. 1 


4. SWEARING OR AFFIRMATION OF 
WlTNESSEa 

Oath or affirmation— CVimi- 

wol Procedure Code, 1861, s. IVV-^Memoramhm 
of deposition. A witness may be examined either 
on oath or on solemn aflirmAtioii, but he cannot 
both bo sworn and put on solemn aflirmation at the 
same time, llio memorandum required by s, 199 
of the Code of Criminal Procedure should always 
bo appended to the depositions. Queen t*. Hos- 
bexn SiEDAB 18 W. B. Cr. 17 


6. EXAMINATION OF WlTNESSEa 
(a) Generally. 

1. - ■ Power of Court to dispense 

with examination of .witnesses— Cnminaf 
Procedure Code, 1872, s. 362. 8. 362 of the Codo 
of Criminal Procedure did not give a Magistrate 
discretion to dispense with the examination of 
witnesses summoned by the prosecution. Queen 
e. Parasurama Naiear I. L. B. 4 Mad. 889 

B. Commitmeni with- 

osf examining witnesses. Where a Magistrate 
oommitted a person charged with iwrjiiry in a trial 
before himself to the Sessions Judro without 
exai^ning the witnesses for the prosecution : — Held, 
that the oommitment was illegal. Queen v . Ciiinna 
Vedaoiei Cbetti 1. li. B. 4 Mad. 887 

Queen v . Sreenath Mookuopadhya. 

7W.B.Cr.46 


WITMBBB-GRIMIirAL CABXB-^onfd. 

6. EXAMINATION OF WITNESSES-^eosId 

(a) Generally— could. 

DinoNATR (iOPB t*. SARODA MoOKIIOPAimYA. 

7 W. B. Cr. 47 

3. Potver of inter- 

ference of High CourUCriminal Procedure Code, 
1861, s. 363. Where it was not shown that there 
wero any wilncssra forthcoming for examination 
othcr^ than those whom the Scissions Judgo diil 
examine, the C'oiirt n^fused, with rt»fen»nco to'^s. 
303, Codo of Criminal ProciHlure, to interfere with 
the Sessions Judge’s promHlings. Qi;rrn p. 
JuMDRM SiKQir . . 18 W. B. Cr. 78 

4. ; Duty of defence as to 

calling witnesses — Inference, from failure to call 
witnesses. A prisoner or his coiiiiHid is at libertv to 
ofTer evidence or not ns ho thinks pro|x»r, nriil no 
inforemeo unfavuiirahlo to him can be drawn 
because ho takes onn course rather thnii another. 
Hurry Churn CiiurKKiiuiiTTY t*. Kmphkss. 

I. L. B.40 Calo. 140 : 18 C. L. B. 868 

BJE* Duty of prosecution as to 

calling witnesses — Inftrenees to be drawn on 
failure to call witnesses^--. Mimlirtct ion. It is prinid 
facie, the duty of tho pmsc'ciition to call all the 
witnesses who prove their connection with the 
transact ions coiinectiil w ith tho proscTiition, and 
who must be nhlo to give iin]K>rtnnt iriforination. 
If such witnesses are not cslletl without Huflicieiit 
reason being shown, the Court may pn)|H*rly draw 
an inference adverse to the proseeiiHon. The only 
thing that can niievit tho pruBi.Tutor from calling 
such witnesses is tho reaHruinble bciii'f that, if 
called, they would not H|H*ak the truth. No' 
such corresponding infc^nttioe ean lie drawn against 
an nccuHiHl. In the nuitter of the petition of DiiuNNr) 
Kazi. Empress v . Dhunni) K^zt. 

I. L. B. 8 Calo: 181 

a 0. Dhunno Kazi v . Empurs-s. 

10 C. L. B. 151 

6. Obligation to call 

witnesses examined before Magistrate. Whore 
a Sessions .liidgo gave it os n siifliciiint reason for 
tho non-pnxluution of certain witnosscNi in Court on 
the part of the proKeciitioii that they hod boon 
oxamineil by tho. committing Magistrate against tho 
express wish of the police officer in charge of tho 
prosecution : — Held, that that was not a valid 
ground for the non -production of tho witnessoa in 
the Sessions Court. In euiidueting u ease for tho 
prosecution, all tho ixirsons who aro alleged or 
known to have knowledge of tho facts ought to be 
brought before tho Oriiirt and examined. QuEIE- 
Emfress V . Ram Sahai Lall 

I. L. B. 10 Calo. 1070 

7. Trial in Sesskns 

Court — Non»prodvction of tnuterial witnesses for 
Crown— Duty of public p/rossentor. It ia iko 
duty of tho public prosecutor at a trial before 
the Court of Session to call and examine all mate- 
rial witneisea sent up to tho Court on behalf of dm 
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W1TNB8B— GBIHINAL OABB8— eomil. 

0. EXAMINATION OF WlTNESSES-^oiild. 
(a) Qenbrallt— eonlA 

prowcution, and the Judge is bound to hear all 
the evidenoe upon the chiurge. The Publio Plrofle- 
cutor la not bound to call any witnesseB who will 
not, in hia opinion^ apeak the truth or aupport the 
inta he dcairea to eatabliah by their evidence; 
t in anch drcumatancca ho ahould explain to 
the Court that thia ia his reason for not calling those 
witneasea, and he ahould offer to put them in the 
box for croBB-cxamination by the accused at their 
diacrotioii. In the absence of any such explana- 
tion, or of other reasonable grounds apparent on 
the face of the prooeedinga, inferences unfavour- 
able to the prosecution must be drawn from the 
non-production of its witnesacs. Quekn-Emfress 
V. Tulla • • • 1. L. B. 7 AIL 904 

8. DUerdum of 

Public Proeeeuior as to eaUing witnesaes whose 
flames are returned in the Calendar— Pnustiee. 
In a trial before a Court of Session or a High 
Court, it is entirely in the discretion of the Publio 
Prosecutor conducting the case for the Crown to 
call or not to call any witness or witncaaea whose 
names appear in the calendar as witncaaea for the 
Crown. Quxen-Emfbbss v. Duroa. 

L li. B. 16 AIL 84 

8. Witness for 

Crown tendered ai Sessions trial who had not been 
examined hy eommUling MagisiraU., At o trial 
before the High Court or the Court of Session, the 
Crown cannot demand as of right that any witness 
who was not examined by the committing Magia- 
tiiate either before commitment, or, under a. 219 
of the Code, after it, should be called and examined. 
The Court may call and examine such a witnesa if 
it considerB it necessary in the interests of justice. 
Quxbn-Emfbbss V, Hayfixld. 

^ I.1I.B.UA1L819 

10. Witness for 

Crown **ned called^* ai Sessions trial, though ex- 
amined before the committing Magistraie—Duty of 
the proseeedion with regard to the production of such 
witness. At a t^ b^m the High Court in the 
exerdiie of its original criminal Jurisdiction it ia not 
the duty either of the prosecution or of the Court 
to examine . any witness merely because he was 
examined as a witness for the Crown before the 
committing Magistrate, if the prosecution is of 
opinion that no reliance can be placed on anc^ 
witness*’ testimony. All that the prosecution ia 
bound to do is to have the witnesses who were 
examined before the committiim Magistrate present 
as the trial so as to give the Cburt or Counsel for 
the defence, as the case may be, an opportunity 
of examiniM them. In the matter of thej^ition 
of Dhunno Kan, 1,L,E, 8 Cede, 121, and Empress 
of India v. Kedi Ptosonno Doss, I, L, E. 14 Cede, 
245, approved. Empress r. CKrish Chiunder Teduhh- 
dor, I, L,R 6 Cede, 614, and Queen v. lehan DuU, 
5 B A B Ap. 88, •IS W. B, Cr. 84, dissented 
from. Qum-Eimisa n, Stavtov. 

Z.ZI.B.U A1L681 


WmniBB-OBlMINAL GABBB-eonfei; 

5. EXAMINATION OF WITNESSES--eoiil4 
(a) QinxbauiY— eonlA 

U. OhUgation of 

Court of Session to examine all witnesses sent up 
by the committing Magistrate, It is the duty of a 
Scions Court to examine all the witnesses sent 
up by the committing^ Magistrate. That Court is 
not justified in rejecting any of the witnesses so 
sent up unless it had g^ reason to believe that 
such witness came into the Court-house w*itli a 
predetermined intention of giving false evidence. 
Quxxn-Emfrbss V, Bankhandi. 

I. L. B. 16 AIL 6 

18. Beoival of proH- 

eution— Presidency Magistrates Act {IV of 
1877), s. 87, expL 12, revival of a prosecution ” 
as mentioned in expl. 2 of a. 87 of Act IV of 1877, 
is not a continuation of the original prosecution 
from which the accused has been diaebuged. On 
the revival of the prosecution, all the witnesses on 
whose evidence the prosecution intend to roly 
must bo examined before the Magistrate ; and if 
any of them were examined at &e time of the 
original prosecution, they must be eisanined de 
novo, Emfrbss v, Crunder Nath Butt. 

I. Ii. B. 6 Gale.iai . 4 G. li. B. 806 

13 . WitneBsea Ibr proBeoutfan ' 

— Witness examined by prosecution after defence. 

It is irregular to allow a witness to bo examined 
on behalf of the prosecution after the prisoner has 
made his defence, W'hcn the witness is not one to 
contradict any new case set up by the prisoner. 
Queen v, Chotey Lal • 8 IT. w. 871 

Where, however, the prisoner had full notice of 
the evidence which was to be ipvcn Ity such wit- 
ness, and made his defence, in allusion to the 
evidence of the witness, the High Court refused to 
set aside the conviction, having regard to s. 439 
of the Code of Criminal Ftoo^uro. Queen v. 
Sham Kishobb Holdar . 18W. B.Gr.86 

14. Criminal Pro- 

cedure Code, 1861, s, 872—BecaUing witness for 
prosecution. Under a. 372 of the Code of Criminal 
Procedure, au accused should be called upon to 
enter upon his defence and to produce his cmence 
when the case for the prosecution has been brought 
to a close. Where, therefore, one witness for the 
prosecution was recalled after the prisoner has 
made his defence, and the petoner had no oppor- 
tunity of calling evidence with reference to the 
ovidemoo of that witness, the High Court quashed 
the oonviotion and ordered a new trial Queen 
V, Abbanoollah . . 18 W. B. Gr. 16 

16f ■ — WitnaBBOB Ibr daf sn oB 

CWmAwI Pnetian Coit, 1S61, «. c/ 

0«mrt alio wUMim for 1bdMi.Snofth. 

Ood. d CUniiwI moadon* di. Mwaied draold to 
adMd»M dw (Bd of til. eu. fw tto pioieoatioii^ 
to pfodm. Ui OTidmoii Md H ii ot ttot point tto 
duty of dw Ooul of fitodim to Moirtain lAo tto 
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^2m<]nB8--GRIHIN AL OABEB-eontf. 

A EXAMINATION OF WITNESSES-nxmlA 
(a) GsNSBALLy--eoiiM. 

witneBseR are whom the prifiniier dcRircs to examine 
in hifl defence. Quexsi v. Mookitn. 

12 W. B. Cr. 82 

16. ■■ Omission to 

txamine wiUmsaes Jar aecusfd. The Court quashed 
the sentence which was passed upon a prisoner 
who had not been asked if ho had any witness to 
call, although he was tried at the same time with 
others who had been so asked. Bhugwan t*. 
Dotal Gofb . . 10 W. B. Gr. 7 

17. Crimintil Proce- 

dure Code {Aei XXV of 1861), s, 266 ^Wit- 
nesses attending voluntarily. In cases coming under 
Ch. XXV of Act XXV of 1801. to which s. 200 
applied, and not s. 252. the Magistrate was nut 
obliged to call on the accused to produce his wit- 
nesses. but he was bound to hear them if they 
attended voluntarily, as by s. 200 read with s. 
202. they wore supposed to do. In re Biiika Roy. 

7 B.L. B. 568 note 

S. BuiflPRoy v, Dhotun Roy. 

10 W. B. Cr. 88 

18. Ofdigniion of 

^lagfeArate to hear witnesses — Criminal Procedure 
Code, 1864, s, 266. 8. 206 of the Code of Criminal 
Procedure only required the Magistrate to hear 
such witnesses as the accused shall produce in his 
defence. Anonymous . . • 4 Mod. Ap. 89 

Queen v. Ameeb Chano NonATTA. 

18W.B.Gr.68 

19. Pefusal of Court 

to aUow witness for defence to be examinedr^ 
Illegal eanvieiion — CnmifMl Procedure Code (Act 
XXV of 1861), s. 266. Gonviction set aside on the 
ground of the Magistrate's irregularity in refusing, 
in a trial before him under Ch. XV of tho Criminal 
Procedure Code, to allow the examination of a 
witness who had been tendered on behalf of tho 
accused. Queen v. Mahima Ghandba Ciiucker- 
butty . 4B. Zi. B. Ap. 77: 18 W. B. Cr. 77 

80. Criminal Proes’ 

dure Code, 1882, ss. 210 and 212— -Sessions ease 
^J^fenee reservedr—Potcer of Magistrate to examine 
wUnesses named for ike defence. The fact that 
an accused person committed to a Court of Session 
by a Magistrate has reserved his defonccb does not 
preclude the Magistrate Arom acting under s. 212 
of the Code of Cihninal Pnicedureb and examining 
any witnesses named by the accused as witnesses 
whom he intended to call In the Sessions Court. 
In the matter of the petition of RuoBa Sinoh. 

I. Xi^B.l8AlL 880 

81. ■ ■ ■ — Criminal Proce- 

dure Code, 1882, se. 202 and 840-Summons 
case. IVhere a M^istrate before whom a oom- 
riaiiit was made held an inquinr under s. 202 of the 
Orimiosl Ptoeedure Code for the purpose of aseer- 
ti^ng the truth or falsehood n tne comidaint 


WITNBSB-OBIMnrAL CA8B8--roiifil. 

5. EXAMINATION OF WlTNESSES--coiifd. 
(a) Generaixy— ^ oofif. 

before issuing process, and, afItT holding such 
Inquiry, summoneil tho aoeiised, cxaminoii wit- 
nesses on both sidcR, ami. after a short adjoum- 
menU examined a witness oalliMl by himself, and 
found tho acciiRiHl guilty under s. 341 of tho Penal 
Cmle: — Held, that the Magistrate was sirietly 
within his rights under s. 540 of the (Viminnl Proce- 
dure Code in nn^eiving fresh evidence after evidence 
on both sides had been taken, and the ease odjoum- 
eil for juilgmont, innsmurh ns the casi^ was still a 
pi'nding easo when sueh evidence was taken. In 
the matter of Ananoa OirxuKR Sixuii r, Basu 
Mumi I. L. B. 84 Calc. 167 

88. iri/firAAfA 

under exnmintilion—Threohniiuj of witnesses by 
Court. It is illegal on the |mrt of a (*iiiirt to 
thn^aten witnesM^s with the ]M>nnltieM of the law 
iink'Hs they are evidently giving wilfully falsa 
ovidt^nee or ]x*rsistently ndiising to give c'videnco 
of faeta w*hieh iiiust he within their knowledge. 
Qukrx-Emimikss V. llAIUSniilMi SiNUll. 

I. L. H. 14 All. 848 

88. - - . . . itocording evidence of 

witness — Ohligntion to rrronl rriiUnec of witnessrsm 
If a iicrson is befon* tlie Court as a witness, his 
evidmex) must bo reeonh*d as thi^ law diroets; 
if he is not a witness, and is not examined ns mie.h. 
the Judge has no right to allude t4i his having iiiado 
any statement. Qi;kkx r. Piioomiiavd ulitts 
Pjidleel .Aiiir 8 W. R. Cr. 11 ' 

84 Xvte of depo* 

sHion — Criminal Vroetdure Vtsh\ 1861. s. 198, A 
separate note of eaoh witni^ss's de|swit.ion was 
required to be taken by s. 105 (»f the ('(N|e of (Vimi- 
nal Proecdiire, 18til, wliieb was mit KutisfiiMlMiy 
a statement that a witness "dfipnse.i as nst wit- 
ness.’* Rrg. V. Bviia v\f.AD iSnKJiM 1 Bom. 91 

■ 85. Mode of examination— 

Examination in tdtsenee of ncensrtl. It is illugnl to 
examine the witnesses for the defemio and to pass 
sonienco in the absence of tho noeused. Biiiooram 
V. Allaiio Kouta 1 B. L. B. B. NT. 8 

Quben w. Ramnath 7 W. B. Or. 45 

86. Examination 

tn absence of accused. Where witncHses arc not 
oxaminofl in the presence f>f tho neeiimxJ, the con- 
viction will be quashed. Queen v. Lalla Ciiowby 

8 N. W. 49 

Queen v. Ramnath . 7 W. R. Cr. 45 

Anonymous ... 3 Mad. Ap. 84 

Queen v. Rajcoomar Singh 8 W. B. Cr. 17 
Queen v. Ramoiiun Singh 11 W. B. Cr. 88 
Queen v. Ram Dass Boistub. 

llW.B.Cr.86 
Queen v, Russick Dobs 84 W. B. Cr. 76 
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WITNESS— CRIMUTAL OASES— eoiiiii. 

A EXAMINATION OF WITNESSES— cofild. 

(a) Qinbbally— eonlil. 

Ali Mbak V. Maoistbatb or Cuittaoono. 

86 W. B. Or. 14 

27. ' Evidence not 

taken in preeence of accueed — Criminal Ptoeedure 
Code, 1861, 9, 194, When tho accused has been 
arrested, the evidence of a uritness for tho prosecu- 
tion ou^t| under s. 104 of the Code of Criminal 
Prooeduxe, to be taken in tho presenoo of the 
aooused. Queen v. Hossain Au Ghowdiiry. 

8W.B.Or.74 

88. Criminal Pfooer 

dwe Code, 1872, a, 827— Evidence taken in 
abeence of aceneed. Under s. 327, Criminal Proce- 
dure Code, 1872, the aitnesses for the prosecution 
diould be examined in the presence, of the accused 
when practicable, notwithstanding that their state- 
ments have been previously recorded in his absence. 
Queen v, Bocua Chowkeedar. 

88 W. B Or. 88 

88. Evidence taken 

in abeence of accused— Warrant eases. It is 
not irregular in a warrant case for a Deputy Magis- 
trate to take the evidence of the oom|flainant 
and certain witnesses on b^alf of the prosocution 
in the absence of the accused. All that the accused 
has a right to expect after tho charge had been 
framed is that the com^nant and witnesses who 
had been examined in hu presenoo before the charge 
was framed should bo recalled for the purposes 
•of crosaoxamination. Queen v. Kassy Sinor. 
Quebn V. HulkobbeSinok • 81 W. B. Or. 61 

80. DefosilUms 

taken in absence of accused— Criminal Procedure 
Code, 1872, s. 327. S. 327 of tho Criminal Frooo- 
duqe Coda, 1872, which permitted the depositions 
of a witness to be taken in the absence of an accused 
person who hod absconded, did not apply to a 
deposition taken before that Code was passed. 
Whore s. 327 did apply, it was necessary to show 
that when the former deposition was taken the 
accused had absconded, and after due pursuit 
could not be arrested. Queen v.ETWABBEDHABaB. 

81W.B.Or.l8 

8L Duty of commit’ 

ting Nopisfrole— Examtiialtofi on oaA in absence 
of aeeused—Staitmonts of tsitnesses. The Magis- 
trate to whom a oompwnt was nuule examined 
certain persons on oath in the absence of tho 
accused, merely for the purpose of ascertaining 
whether there was any and what case against the 
prisoners ; and he did not take down in writing the 
statements of the persons so examined. £feM, that 
the Magistrate was wrong in examining the wit- 
nesses on oath in the absraoe of the aooniwd or for 
the purpose of finding out whether there was a case ; 
but that, having done so, he was not bound to 
take down their statements in writing: In tke 
mestkroftkspMianot Asoub Hobsbin. Eimise 
V. Asoub Hossuin I. L. B. 6 Colo. 774 


WirETESB-OBIMINAL GABEB-eoiiid. 

0. EXAMINATION OF WITNESSES-eonld. 
(a) Generally— coiiftl. 

B. 0 . In re Asoub Hossxin 8 O. L. B.184 

88. Examination of, 

in absence of accused— Criminal Procedure Code, 
1872, s. 327— Power to gmsk eommUmenl. An 
accused who was charged with murder not being- 
found, tho witnesses were examined under a. 327 
of Act X of 1872 in his absence. The accused was 
subsequently arrested and committed on the 
strength of the evidence taken in lus absence. 
Before the Sessions Court ho pleaded not guilty, 
//el^that the prisoner having been put upon ms trial 
and having pl^ed, the commitment could not be 
quashed. Hdd, further, that if, in the course of a 
trial, the Sessions Judge should be of opinion that 
the prosecution has not laid a proper basis for the 
reception of evidence in tho absonoo of the accused, 
his proper course is to adjourn tho trial under a 204 
of the Criminal Procedure Code, and then under 
a 261 summon such witnesses as he may deem 
material SerMe : Tho mere absence of questions 
in the record of a prisoner’s statement does not 
render it inadmissible. Enfresb tvHBaoAMBUR. 

18 0.L. B.18a 

88. Eeading deposi’ 

tion of witness. In evorv Sessions trial, no matteiw 
how often tho case has boon before the Oourt, the 
witnesses must be examined de novo in tiie same 
manner as if the case were entirely now and the 
witnesses had not been examined More. To read 
to a witness his deposition on a former trial is not an 
examination of the witness in the presence of the 
accused. Quben v. Kyamut W. B. 18^ Cr. 1 

Qubbn V. An ABUDDBEN W. B. 1864^ Or. 18 

Quben v. Kanye Shbixh W. B. 1864, Or. 88 

Queen v. Kalundab Doss 8 N. W. lOQ 

Fee also Queen v. Mohun Banyob. 

88W.B. Or. 88 

84. Beading deposi’ 

turns instead of examining witnesses de novo. The 
High Court r^sed to intMere when the evidence of 
witnesses g^ven on a previous trial was read over and 
used in a subsequent trial at tho express request of 
the prisoners^ instead of the witnesses being 
examined de novo. Pubmessub Sinok v. Soboop 
AuDHiXABn .18 W. B. Or. 40 

86. Criminal Proce- 

dure Code, 1882, s. 288— ^ruA before Court of^ 8es^ 
sum— Evidence given before eommiUting Magistrale 
used al trial to eontradiet w&neeeee. & 288 of the 
Criminal Procedure Code was never intended to be 
used so as to enable a Court tn^ a cause to talm a 

witness’s deposition bodily oom the oommitting 

Migistimte’s record, and to treat it as evidenoe before 

the Court its^. Quesii v. AmofiiiBs, 12 B.L.B. 
An. id, referred ta A Judge Is bound to put to the 
witnesses whom he p r oposes to oontndiot 1^ their 
statements made hsloie the oommitting Mepatr^ 
the whole or suoh portions of the depMitioB as he 
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HVITNEBS-GBIHINAL CASHa^ontd. 

6. EXAMINATION OF WITNESSES— coN«(f. 
(a) Gbnibally— oonliL 

intcndB to cely upon in his dodsion, ao aa to affonl 
them an opportunity of explaining their meaning, or 
denying that they had made any auch aUtomonta, 
and 80 forth. Jn a caae in which the SeaMiona Court 
had neglected to apply the above rules. Straight. 
J,p quashed the conviction. Qusbm -Empress t*. 
DavSahai . • L Ii.B.7Aa86a 

80. Wltnaaa offering hearsay 

ewldenoe — Duty of Court, The moment a witncas 
commences giving evidence which is inadmissible. — 
€.g.. hearsay evidence. — ^hc should bo stopped by the 
Court. It is not safe to rely on a subsequent exhort- 
ation to the jury to reject the hearsay evidence, and 
to decide on the legal evidence alone. Queen p. 
PiTTAMBUB StUDAB . • 7 W. B. Cr. 86 

Queen v. Kali Churn Gakgooly. 

7W. B.Or.8 

87. Befreshing memory of 

Wltnesa— Gfotind for inapectiftg [document to rt^ 
freeh memory of minesa^Jiighi to inspect docu- 
merUs. J . — ^llie grounds upon which the 

oppoaite itarty is pcrmittecl to inspect a writing, and 
to refresh the memory of a witness, are three-fold : 
* (i) to secure the full benefit of the wil ness’s recollec- 
tion asito the whole of the facts ; (ii) to cheek the uro 
of improper documcnts.(iii) to com[Miro his oral testi- 
mony with his written atatementb Per Fiblu. J, — 
The opposite party has a right to look at any imrti- 
ciilar writing liefore or at the moment when the 
witness uses it to refresh his memory in order to 
answer a particular question ; but if ho then neglects 
to exercise his right, he cannot continue to retain the 
right throughout the whole of the subsequont exam- 
ination of tho witness. In the maUer of ikt letiUon 
of Jhubboo Mahton. Empress v, Jhubboo 
Mahton . . I. L. B. 8 Gala 789 

8. 0. Jhubboo Mahton v. Empress. 

18 G. L. B. 888 

39 ^ — Memorandum 

made by police oficer^Criminnl Procedure Code, 
1872, a. 119, In giving evidence a police officer may 
refresh his memory by referring to documents in 
which he has, under s. 119 of Act X of 1872. re- 
duced into writing statements of persons examined 
Ire him during an investigation, but tho documents 
themselves cannot be used as evidence, and a Judge 
diould not read such documents to a Jury in order to 
point out discrepancicB between the evidence and 
previous statements of the witnesses. Roouuni 
SiNGR V, Emfriss. 

I. L. a 9 Galo. 46 6 : 11 0. L. R. 560 

39 , i/cmorofidiifii 

fliflds by police ogieer^riminal Procedure Code 
(Act X of 1872), so, 119 and 126, A prisoner on 
his trial is not entitled to insist that a memorandm 
made by a police officer under the provisions of s. 119 
of the Cm oi CHminal Pjrooednze shall, in the course 
of the esamination of such officer, bo referred to by 
the latter to the purpose of refeedhing his memory. 


WITNEBS-GBIHINTAL GASEB-wYmki. 

5. EXAMINATION OF WlTNESSES-coalrf. 
(e) Genbbally— eoMkf. 

Peg. V. Vliamehand Kapurchand, // Horn, 128* 
distingiiislu'd. In the matter of the jietition of 
Kau Chi-kn Cjil'nari. KuriiKsN v . Kai.i I'lirjix 
Chunabi Z. Ii. a 8 Gate. 164 

n, 0. In the matter of Kai.i Churn Chunabi. 

10 G. L. B. 61 

40. Medical witness, evldenoa 

of— AVper/s — ExtimimtHun of mtdital witness 
examined before Magislrutf — Criminal Procedure 
Code, 1872, s, S23. Tho ovideuee of a medical 
man who has seen, and has made a post mortem 
examination of tho corpse of (ho |K*rson 
touching whofec death the inquiry is. is admissible. 
first, to prove tho natiiro of injuries which he 
observed, and. secondly, as evidence of tho o]iiiiion 
of an cx])i*rt as to tho manner in which those injuries 
were inflictecl. and as to the eaiiso of licath. A 
mcdtol man a ho has not seen tho corpse is only in a 
position to give evidence of his opinion as an cxptTf. 
'llic propiT nuxlo of eliciting such evidence is to put 
to the witness liypotheticiilly tho facts which tho 
evidence of tho other witneshcH at tempts to prove, 
and to ask tho witness’s o]>iiiioii on those facts. B. 
323 of Act X of 1872 did not in any way preclude tho 
Judge at a Sessions trial from calling and examining 
tho medical uitness who had been examincxl before 
the Magistrate, and in every cum? in which the de|io- 
sition taken by the MaglHlriite is essentially deficient 
or requires further elucidation, such witness should 
lie called ami (‘xaminid by the Sf^sions Judge. A 
medical man in giving evidence may refresh Kis 
memory by referring to a re)K)rt which he has made 
of his post mortem examination, but the report itsc'lf 
cannot bo trentisl os evideno*. and no facts can bo 
taken therefrom. Horiium Singh e. KMi*nE.ss. 

I. L. B. 90ate. 456 : 11 O. L. B. 609 
4L Treatment by Gourt of wit* 

neseeB for defence. W hen n prisoner makes a 
distinct defence, and calls witncHsei to prove it. 
instead of dismissing the wiinessfrsot once on their 
saying they know nothing In the prisoner’s favour a 
Judge should put a few qm^Htioiis to them in detail 
to SCO if there is any truth in the prisoner’s state- 
ment or any rart of it. Quben r. Biiuonbr 
Futwa . . llW.B.Cr.0 

48. — Witnesses for the 

defence, omission to file list of ; effect of, when witnes* 
see actually in attendance — Adjournment asked for 
examining witnesses, grounds for refusing--- Sitting 
of Court till late hours. 7'ho Magistrate, who was 
holding a morning sitting, called upon the accused 
for their defence at midday, when tho CVnirt ought 
to have dosed. Ufion that, counsel for tho accused 
asked for an adjournment, so as to examine oertain 
witnesses who were in attendance, but whoso 
attendance hail not been certified. The Magistrate^ 
who wanted to finish the case before rising, refused 
to grant an adjournment, holding that tho witnesses 
were not in attendance ; and gave judgment the 
same day, convicting the acesu^ : Held, that the- 
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8. EXAMINATION OF WrrNESSES-n^cl. 

(a) GEVxBALLr-^eoneU. 

grounds on which the Magistrate refused to grant 
an adjournment were wrong, and that the accused 
should be re-tried. and given an opportunity to 
examine such witnosscs as they might wish to 
produce on their behalf. Emperor v. Keso 
SiNOB (1003) . 7 O. W. N. 714 

(t) Examination by Goubt. 

48. - - Bxaiiiiiiatioii of witneas 

by Jndge-^AWcncc Act. s. 13S — Duty of Court in 
examininy veitneam. At a trial before a Sessions 
Court, the Judge on the examination -in-chief of Uio 
witnesses for the prosecution being finished, ques- 
tioned the witnesses at considerable length upon the 
points to which he must have known that the cross- 
examination would certainly and properly be 
directed. HeU, that such a course of procedure 
was irn^lar and opposed to the provisions of s. 138 
of the ^idonco Act It is not the province of the 
Court to examine the witnesses, unless the pleaders 
on either side have omitted to put some material 
question or questions ; and the Court should, as a 
general rule, leave the witnesses to the pleaders 
to be dealt with as laid down in s. 138 of the Act. 
Noor Box Kaki fi. Empress. 

LL, B. eOalo.279: 7G.li,R8B6 

44, IVitHfiM eapata- 

tfied by Court-Opportunity to aecuaed to cross- 
fjwmifie— Dishonestly receiving stolen property^ 
Criminal Procedure Code {Act V of IS9H), ss. 233 
and 640. During the trial of a case, the accused 
obtained a process for the attendance of a witness. 
Before the witness appeared, the accused asked 
the Court to countermand the order for his attexid- 
anoe. Ji>ut the Court refused to do so. When tiie 
witness attended, the accused declined to examine 
him. He was thereupon examined by the Court ; 
and, upon the accused claiming the right to cross- 
examine the witnoas. the Court refused to allow 
him to do so. Brief. that» under the circumstanqos. 
the witness could not bo regarded as a witness for 
the defence, and that the accused should have been 
given an opportunity to cross-examine him. 
Mohendbo Nath Das Gupta v. Emperor, (1902) 

I.L.B.29Galo.887 
8.0. 0 G. W. N. 850 

(e) Cross-examination. 

46. — Duty of Goiirt as to allow- 

croBg«eMaTnlnatlon"-Gruss-ca«miiia<iow of 
witnesses by accused. The Judge ought, if re- 
quested. to allow the aoensod, an opportunity of 
eross-oxamining all witnesses whom dej^tions 
have been taken for the prosooution by the com- 
mitting Magistrate, but whose ovidene is dispensed 
with by the proseontor at the trial His lefuMd 
to do BO is. however, not an error in law. Rio. 
a FAnGBAirM?h8TAOEAND • 6 Bostt. Ot. 86 


WTFinDBB-GBIMIErAli GABB8— could, 

8. EXAMINATION OF WITNESSES -eonfd. 

(c) Gboss-examination— eonfd. 

40. — — — — Eight of accused 
to cross-examine witnesses^ for the prosecution ba- 
fore comNitlmeNl— C^tminol Procedure Code, 186U 
s. 194 ; {Act X of 1872) s. 191 ; (AH X of 1882) 
ss. 210, 256, 267 and 288. An accused person has 
rise right to cross-examine the witnesses for the 
prosecution after their examination at the Judicial 
inquiry before the Magistrate previous to commit- 
ment The fact that the Criminal Procedure Cb^ 
of 1872 contained an express provision to that ofiect^ 
which was omitted in the Code of 1882. togethes 
with the provision of ss. 210 and 260 of the lattes 
Code, must not bo taken to show an intention on 
tile part of the Legislature to deprive on accused 
of that right The express provision in the Code 
of 1872 was probably thought by the Jjpgislature. 
when framing the tole of 1882, as being redun- 
dant. seeing that the Evidence Act of 1872, which 
was passed at the same time as the Criminal Pro- 
coduro Cbde of 1872, made sulTlcient provision on 
the subject 8. 266, moreover, does not prohibit 
cross-examination before a cha|ge is^^med ; it 
permits a further cross-examinatioPexpressly 
directed to the case found and embodied in the 
charge, and would enable an accused person, if he 
has roserved his cross-examination, to exercise his 
right at that time, subject to a discretion fdven to 
tlm Magistrate by s. 257. Where depositions of 
witnesses for the prosecution before the Magistrate 
previous to commitment were taken without any 
cross-examination bv the acousod being allowed, 
it was held that such depositions ^werc improperly 
treated as evidence in the Sessions Court, as they 
had not been duly taken *' in the presence of the 
accused withn the moaning of s. 288 of the C!ode. 
Queen-Empress v. Saqal Samba Sajao. 

1. li. B. 21 Galo. 042 

47 , .... Further 

crose-examinalion by accused--Criminal Procedure 
Code, 1882, ss. 266, 267. D was put upon his trial 
for having caused grievous hurt to M. 'Jlie Magis- 
trate. after hearing the evidence for the prosooution 
framed a charge under s. 325 of the Penal Code, 
and on the 6th June 1896 refused an application 
by the accused to re-summon the prosecution 
witnoBses for further cross-examination. On 19th 
Juno, on the application of the accused citing some 
of those witnesses as his own witnesses, the Magis- 
trate summoned them, but on the 29th. when the 
witnesses so summon^ appeared, he refused to 
allow the accused to cross-examine them. and. 
upon the aocusod declining to examine them as his 
witnesses, convicted him on the evidence on the 
record. Held, that the Court was wrong in refus- 
ing permission to the aconsed to cross-examine 
the witnesses present in Court on 29th June. 
Hdd, further, that the accused was not deprived 
of the ri|^t which he had ly law of croBs-examininff 
the witaesses for the proseentiem under s. 857 n 
the Criminal Procedure Gode^ althou|A thqy were 
summoned* as U wi tne ss e s. HeU, Seo^ that the 
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• (e) CB08S-EXAMlNATI0ir— COMM. 

application of the 6th June being under h. 267» 
ana not under b. 250 the order of the Deputy 
Mhgistiaie of that date was wrong. Mowla Bux 
Biswas v. Dbrasutukla Sahkar . 1 C. W. N. 18 

4B. Bight to oroBB-examine— 

Sighi of accused to cross-eramint Tho 

right of an accused {mrty to croBs-examino witncBs- 
OB is limited to a right to crosB-examinc tho wit- 
neBses for tho prosecution called against him. 
If ho wuihcB to avail himself of evidenoe which 
has been given, or which can be given by a witneHB 
called for another of tho parties accused, he must 
call him as his own witness. Qdkek r. Sttrhoof- 
CHUNPEK Paul . . IB W. E. Or. 7B 

48. Evidence Act, 

s. 165-—Witness called hy the Court. WitnesBcs 
summoned on behalf of the proaecution, and not 
called, ought to be placiHl in the box for cross- 
examination, in order that the defence may have 
the oppasAniiiiy of exorcising this right, and a 
fortiori^ if such a witness is called and examined 
by tte Court under a. 166 of the Evidence Act, 
tne prisoner should be allowed to cross-examine. 
Emfubss V. CiRiSH Chururr Talukudah. 

* I.L.R6 0alo.614:6 0.L.B.aM 

5Q, JUfiiness called 


g|j Court — Tendering witnesses for cross-examination 
-Criminal Procedure Code (Act X of s, 

640, in a trial before tho SesHions Court the 
prosecution is not bound to tender for cross- 
examination all witnesses called b(*forc tho com- 
mitting Magistrate. 'The Court should not call a 
witness on whose evidence it could not put implicit 
reliance. Queen-Et^ipbkss r. Kaliprosonno Dosh 
I. Xi. B. 14 Calo. 846 


6L 


Cross-examin- 


ation of witness called hy the Court-— Evidence. Act 
(I of 1872), s. I66--Criminal Procedure Code, J8S2, 
s, 540, Where in the course of a criminal proceed- 
ing a Magistrate himself summoned a witness and 
examined her under a. 166 of the Evidence Act, 
but refused to allow the attorney who appi'ared 
for the complainant to cross-examine tho witness : 
—Udd, that, the Magistrate was wrong in not 
allowing the complainant’s attorney to enws- 
examino tho uitness when she was summoned. 
Hdd, abio, that there ia nothing in s. 166 debarring 
or disqualifying a party to a pmceoding from cross- 
examining any witness summoned by tho Court. 
Gopal Lall Seal e. Maotck Lai. Kem.. 

I. li. B. 84 Calo. 888 

5S. Mobile wit* 

ness -^Evidfnee Act, s, 154> Tho more fact that 
at a Sessions trial a witness tells a different story 
from that told by him before tho Magistrate does 
not necessarily make him hostile. Tho proper 
inference to be drawn from contr^ictions going 
to ^0 whole texture of the story is not that the 
witness is hostile to this side or to that, but that 


(c) Cross-examination— ronfd. 

tho witness is ono who ought not to be believed 
iinleas supported by other satisfactoiy evidence. 
Kalaciiand SiuKAii r. Quern- Km press. 

1. 1.. B. 18 Oslo. 63 

68 ■ - Medical wit* 

ness. As to eroHri-exaniiiiation by aecuHcd of 
medical witness caIIihI in a pnifessional irapaeit}’, 
su Queen r. Isiiun Dutt. 

8 B. L. B. Ap. 88 : 16 W. B. Gr. 84 

64. — Evidence Act 

(li of J865), s. 84 — Vross-eximinaiioH on previous 
statements reduced to writing, 'J'ho eomplninnnt’M 
pleader was held to be at liU'i'ly ladorif the Deputy 
Magistrate to erosH-c^xainine the witne-ssi^s for the 
defence on points res|N>(;ting which they liucl iniidu 
statements Udore the Joint Magistrate, and he 
might do so as n^ganls pritvioiia stateinents which 
wero rediimi to writing, without showing tho 
writing. 8 34, Act 11 of 1S66, explaineil. 
Tukueya Uai V, TuraxK Koer 16 W. B. Gr. 88 

66. Evidence Act 

1866, 8. 23—CrosH-rxttminntion on previous state- 
menis reduced to writing, A witness, when under 
examination-in-ehief hidoni tho Court of lirHsion, 
should not have his attention directed to his deposi- 
tion bedoro tho Magislriite. Ilo might, undi*B s. 
23, Act il of 1866, ho cross-examiniHl as to previous 
statements mailo hy him in writing, when his 
attention might drawn t4) tho parts of tho formJr 
writing which wero to Ini iitunl for thiv puriswo of 
contradicting him. Queen v. UAMriiuNDKiiHiRrAR. 

18 W. B. Gr. 18 

68. Prosecution 

witness examined hrfitre. the Magistrate but wd^callvd 
in the Court of Ecssitm — U'dnrsjv called hy the 
defence — Cross-examination hy defending emnsel. 
Where tlie prosecution iloelineij to enll in tho C>oijrt 
of iSi'ssion a witness for tiio ('rowii who had Ih*!;!! 
examiiUHl in the Magisliuto's Court, and such wit- 
ness W'os thonnipon plaecsl in tho witness-linx by 
counsel for tho defoneo, it was luld that eoiinsol for 
tho dfdeneo, was not ontitliHl to eommeiie(3 his 
examination of tho witness hy (|iiesiioiiing him as 
to what ho had de|M)M^l in tint Mugislruto's (Vmrt. 
Questions as if3 ids previous deposition wiim under 
the eireiimstaiices only admissihlo iiy way of cross- 
examination, with tho [NTmiHsiim cd tho Court, if 
tho witiii'ss proved himsitlf n hostilu witmws. 
Queen- Empress p. Zawah liirsKN. 

I. L.B.aOAlL166 

67. . — Bight of witnoBB on croBB- 

examination— ifig/U to qualify stnioments, A 
witness ought to bn allowed on croHs-oxainination 
to qualify or correct any statement which he has 
made in his exAminalinn-in-ehief. Queen v . Tnr.si 
DosAiiir . • 18 W. B. Gr. 67 

68. - - Bight to rooall witnoBBOB 

for croBB-e x amination— Crost-cawiitiiBftea of^ 
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(0 CBOss-szAMZirAiioir— eonlA 
hy MCUMdr^Witnuna for deftnee—Reeord of 
mdenee, 'Jlie charge having been road to the 
accuBed person, he stated his defence to the same 
upon which the Magistrate, the witnesses for the 
prosecution being in attendance, called upon the 
accused to cross-examine them. The accused 
refused to do so until ho had examined the witnossos 
for the dofonco who were not in attendance. The 
Magistrate then discharged the witnesses for the 
prosecution and adjournra the trial for the produc- 
tion of the witnesses for the defence. Held, per 
Spamkis, J., that the accused was not entitled to 
have the witnesses for the prosecution summoned, 
in order that they might be cross-examined by the 
accused on the date fixed for the examination of the 
witnesses for the defence. NeM, also, per Spavkib, 
J., that the Magistrate was empower^ to record 
both oral and documentary evidence after the wit- 
nesses for the defence hod been examined. Empbshs 
OP India v. Baldeo Sahai L L. B. 2 AIL 268 

69. * OroBB-escamlnation after 

reading depoflitlona-— /rrryfihin'fy m exomina^ 
(•on— CWminaf Procedure Cotle^ se. 286, 288. At 
a trial before a SessionB Court, the attorney who 
appeared for the prisoner suggested to the Court 
that, to expedite the trial, certain depositions of 
witnesses for the prosecution, taken before the 
Magistrate, should be read, and that ho should bo 
allowed to cross-examino the witnesses thereupon ; 
tx) this course the Government Prosecutor and the 
Court consented. Held, that the procedure was 
'illoml, but that, inasmuch as it had not occasioned 
a fitiluro nf justice, a now trial should not be 
granted. Subba v. Quebn-Empresh. 

I. L. B. 9 Had. 88 

OroBS-exaxninatlon of wit- 

neaa after his examination by the Court— 
Evidence Act (/ of 1872), a. 155. The prinoiplo 
that parties cannot; without the leave of ^e Court 
cross-examine a witness whom, the potties having 
alrcadv examined or declined to examine, the Court 
itself has examined, applies equally whether it is 
intended to direct the cross-examination to the 
witness’s statements of fact, or to circumstaneos 
touching his credibility, for any question meant 
to impair his credit tends (or is desired) to get rid 
of the effect of each and every answer, just as much 
as one that may bring out an inoonsistenoy or con- 
tradiction, a 166 of Act I of’] 872. Beg. v. Sakha- 
EAU Muxuxdjx • • .11 Bom. 186 

0L Beoalling wUneBses for 

eroES-exMnfnation^Ne/MSfld to recaU wiineea. 
When the charge hod been framed and the defend- 
ant put on his defence, he had a right; under a 
218 m the Griiqmal Procedure Code, 1872, to have 
the prosecutor’s witnesses recalled for the purpose 
of oross^xamination. The daim to recall the 
witnesses for the prosecution was very different 
from the request made by the aooused person to 
jommon a witness under a 362» Act a of 1872. 


WlTBBBS-OBIMnr AL OABEB-nmld. 

& EXAMINATION OF WITNESSBS-coiifA 

(e) Gboss-bxaxieation— conidL 

In the nudter of (he petUion of Bmliliob. Bbliliob 
a Queen . 19 W. B. Gr. 68 

82, CWmtfial 

Proeeduee Code, 1861, $. 252. A Magistrate could 
not refuse to allow witnesses whom he allowed to be 
cross-examined by the aooused previous to the 
preparation of a charge to bo recalled and cross- 
examined after the accused had been put upon 
his defence, under a 262 of the Code of Criminal 
Proceduro, treating them as witnesses for the 
prosecution. In (he maUer of Tbaxoob Dyal Sen 

17W.B.Or.61 

JTfi the matter of the petition of Nobin Grand 
Banedjee . . 26 W. B. Cr. 82 

88. — ■ — Warrant eaeea 

— Crimii^ Procedure Code, 1872, Oh. XV 11. 
In the trial of warrant cases the accused may, after 
the charge is drawn up and tiie witnesses for the 
defence have been examined, recall and cross- 
examine the witnesses for the prosecu tion. Taulubi 
Venkay YA ff. Queen . I. L. B.inEad. 180 

84. Eight of 

aeeueed to croae-examine witneee-^Criminal Proce- 
dure Code, 1872, a. 218. An accused person had, * 
under s. 218 of Act X of 1872, the right to recall 
and cross-examino the witnesses for the prosecution 
at any time while ho was engaged on his defence and 
before his trial was conclucM, Ho is not preclude 
from asserting and exorcising the right, by reason 
of his having cross-examined them before he was 
put on his defence, or by reason of his not having 
auo motu, expressed his wish to do so, at the time 
he was called upon to enter on his defence, and 
when the witnesses were in attendance in the Court 
and did not require to be re-summoned. Queen 
V . Latj. Singh . . 8 B. W. 270, 

86. Criminal 

Procedure Code, 1872, a. 218-~Eecnll of witneaaea 
for proaecution. Under s. 218 of the C^e of Cri- 
minal Procedure, a Magistrate is not competent 
to refuse to recall the witnesses for the prosecution 
to be cross-examined by the accused, and it is not 
necessary for the accused to show that he has 
reasonable grounds for his application. Queen 
V, Amiruddin Faxeeb 21 W. B. Or. 2$ 

88 . — * ■>■ Croaa-eamhUh 

tion^EeoaUing* mUnuaea for further eroaa- 
examination after dharge^riminal Procedure 
Code {Ad X of 1882), a. 257. Them is, unte 
267 of the Grimlnhl Procedure Code, no aiiolute 
light of cross-examination which would enable tiie 
ammsed to recall 'and Gross-eximine the witnesses 
for the prosecution, do matter how oomp]eW|v 
and fully thev have already been cross-examined . 
Where me witnesses for the prosecution were fully 
cross-examined and a charge framed against the 
accused, and after an adjoumment for ten days the 
witnesses for the defence were examined and cross- 
examined, and on the day on which the jugdmcDt 
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(0) CBoss-iziMiNiixoir— eoiiM. 

WM to be delivered and application under e. 
257 of the Code of (Mminal Procedure ivaa made 
on behaU of the accused, asking that process should 
issue for the witnesses for the prosecution to bo 
reoelled and further orosa-oxaminod : — Ildd^ that» if 
the Ifogistrate was of opinion that the application 
was mm with the intention and for the purpose 
of vexation or delay or for defeating the ends of 
justice, he was right in refusing the application. 
It lies upon the party who thinks himsedf aggrieved 
to show that the ends of justice have boon iii some 
iray fnistrated in oonsoquenoe of the refusal to 
recidl the witnesses. It is nccossair to bo very 
careful that persons on their trial should not bo 
piejudioed ; but it is also necessary, on the other 
hand, to see that proceedings in the Criminal Courts 
are not hampered in a ncMlleasly carping and liti- 
gious spirit, losing sight of the main purpose of those 
prooeewngs and giving over-attention to matter 
of more form. Nilkanta Singr v. Quebx-Emvricss. 

I. L. B. 20 Galo. 468 


67. 


Cro^A- 


of co-arcused to eras exrmine, 
iistiness citikd by anoihtr co-accused for dcfruct 
Vfkere t^etr casc6 are adrcrs^Evidcnce Act (/ of 
1872), 9 , 187. One accused person may crosH- 
ozamine a witncfw called by onothor eo-acciised 
. lor his defence when the case of the second accused 
is adverse to that of the iirat. Pam Cuaxd 
'Ghattebjeb V. Habit Sheikh. 

I. LB. 81 Calc. 401 


68. — — Crow- 

eixamimiicn of prowcuiion-witnesHM before charge. 
— Right of acewed to hare prosecution wilnesaes 
recaUid after charge dmtrtt up for jntrposes of entss- 
examination- Discretion of Magistrate — Criminal 
Procedure Code {Act V of 1898), w. 284, 286, 
and 267— Penal Code {Act XLV of 1860), s. 342. 
After a charge has been drawn up, the accused is 
entitled to havo tho witnesses for the prosecution 
recalled for the puriioses of oross-examinatien. 
8. 2^ of tho CVnle of (."riminal Froocduio gives tho 
Magistrate no disciietion in tho matter. After a 
charge has been drawn up, it is tho duty of tho 
Magistrate to require the aoaised to state 
Mother ho wishes to cross-examine, and, if so, 
whldi of the witnesses for the prosecution whose 
evidonoe has been taken. Iho faot that there has 
been already some oxoss-examination beofro the 
charge has been drawn up docs not affect this 
privflbge. It is only after the accused has entered 
upon his defence that the Magistrate is given a 
diwretlon to refuse such an application, on the 
ground that it is made for the purpose of vexation 
or delay or for dofeatiim the ends of justice. 
Zamubia V, Ram Tabal £ L. B, 87 Caio. 870 

40. W. NT. 469 

68. — Summoning wit- 

nesses for prostouRon for fwr^ eross-examin- 
oHon^Refiuel of suA apt^aRon for inodogmU 


(C) CbOSS-KZAMIBATION— COJ lfi. 
reason— Criminal Procedure Code, 189S, s. 287- 
Tho mere fact that tho uitacssc^s for the proseou- 
tion had already been cross-exaiiiincd is not a 
sufficient reason for refusing to re-sum inon them, 
unless tho Magistrate expresrily nrords his opinion 
that tho application fur the second cross-examin- 
ation is within the terms of s. 257 of tho (Criminal 
Procedure Code fur the purpoM! of vexation or 
delay or for defeating tho ends of justice. An 
order refusing b) rc-KUiniiinn witm^i's without 
assigning any such iH^nsons is not. a proiier order. 
When an ap])licatiun to nt-Hiiiniiuiii witiicNHcafortho 
prosecution was iniule, not cm the day tho aiH)UB 0 cl 
were called on to make their ilofnice, but on the 
following day : — IlcM, tliat tho delay of one day 
was in itself no siitKcicnt ivaaon for n^fiising the 
application. SitREXATif Rakai r. Kmi>icr.s.< 

4 C. W. N. 841 

70. — — . Criminal Pro- 

trdure Code ( Jef V of 1898), ss. 28f, 287— Cross- 
examination of witness for ftroseeulitm, right of. 
Whim after tho charge was drawn tho aceuaod 
claimed the. right to have the medical utliccr ro- 
Biiinmoned for the piirpciHo of itnisM examination, 
and the Magistrate rcfiiw'd to allow process except 
on payiiient of fees fur his attcndaniu*, and the 
Magistrate in his explanation tu the High Court 
said that the accused had thi^ opiKirtunity to tiross- 
examine the witness iinmtHliateiy after his examin- 
ation-in-chi(l was com^liided, but that he had» 
declined to do so : — Jititl, that iindiT the tiirins of , 
s. 250, (Yiminal Prutasiiire CinIc, the ncciiHcd was 
entif hxl to claim this os a matter of right, and that 
s. 257, (-rirninal Prcsrifliire Coilc, did nut apply to 
tho present ease. IswAii ( -iri/MiKii ItAi.'T r. Kali 
Ki’-mar Dass . 4 C. W. N.T861 

71. — - Crtfss-cxtmin- 

atitm qirv.cious to frawiwj of rhurgti --Criminal 
Prticalnre Cmlc, 1872. s. 218. An acstusisl person 
was held to be not deprived of the right given him 
by H. 218, Act X of 1872, to nrall and (^roHs-examino 
the witnesses for the prosiiciilion after tho chargo 
had lM;cn drawn up ngainsl him by reason of the 
witnesses having lioen e.ross-cxainineil licforo tho 
charge was framed. A Magist ral:: should not of his 
own motion discharge tho witneases for the proso- 
cution until the accused person has exenoiKxl or 
waive the right of cross-oxamination given him 
by tho section. When it lH*coincs ntwesviary to 
adjourn tho hearing, the Magistrate should in all 
oases enqiiiro of tho accused if he desires tc oxuroise 
his right of roc:alling the witneascs for tho prosocu- 
tion, or consents to tho discharge of all or any of 
them. If tho accused consents to their dischuge, 
and they are dischargixl ocoonlingly, ho is not 
entitled to have them re-summonoil as a matter 
of right. Where it became necjcssary to adjourn 
the hearing and tho Magistrate did not call upon 
the accused to exoroiso his right under tho sootioDf 
and there was no sufficient proof that tho aocusod 
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[0. EXAMINATION OF Wn'NESSES---Wii<iL 


WXXHXBS— OBXHlirAli OABaS— eoatf, 
A EXAHINAXION OF WITNESSES— eoatf. 


(e) Cross-examination— coiiefZ. 

oomented to the discharfps of the witnesses for the 
pfOMcution, it was MA that the accused was 
entitled to have the witnesses, whom ho desired to 
oioss-examine at the further hearing re-summoned. 
Qucsfe If the Magistrate before granting an 
adjournment called upon the accused to ezoreiso 
his right of recalling the witnesses for the proseeu- 
tlott, and the accused refused to do so at that time, 
whether the Magistrate would thereupon be at 
liberty to discharge the witnesses. Queen e. 
Lall Mahomed . 6 N. W. S84 

72. 4 — - Bighi of aeeuaed 

lo cfOM-Momine witnesse9 — Examtnaium of aeeuned 
— Diseriium of^ Magistrate. An accused should be 
' allowed At preliminary inquiries before a Magistrate 
to oross-ezamine the witnesses; but whether the 
accused himself shall be examin^ upon the matter 
of^e charge by the Magistrate is left entirely to 
ttb dis^rotion of the Magistrate, and such discretion 
Aonld not dm exeroM when the Magistrate 
thinks that the evidence for the prosecution does 
not disclose any proper subject of oriminal chaige 
against the prisoner. Queen v. Shama Sunxub 
Biswas . . . lOW.B.Cr.26 

Y . accused 

to recall witnesses for proseeutton-^-^minal 
Procedure Code (Ac^ X of 1872)^ ss. 217^ 218. 
Reading is. 217 and 218 of the Criminal Procedure 
e Code t(^ther, it appears that, if an accused person 
. desires to recall and cross-examine the witnesses 
for the prosecution, the time at which he should 
express such desire is when the chaige is read over 
to him and he is called upon to make his defence ; 
and althou^ it is in the discretion of the Magis- 
trate to recall the witnesses at a subsequent stage 
of the case, the accused has no right to insist upon 
the witnesses being recalled. Faze Ali v. Koromdi. 

I.L.B.7Calo.28 

s. o./fi Iks matter o/ Faze Ali . 8G. li.B(.226 

74 Crosa-examifh 

oMon of witnesses for the proseeuHon. As a rule, 
the proper and convenient time for the purpose 
of cross-examination of the witnesses for tihe 
prosecution is at the commencement of the accused 
person's defence ; but it is in the discretion of the 
Crimiiud Court to allow the accused to recall and 
eroBS-examino the witnesses for the prosecution 
at any period of the defence when the Court may 
think such a step right and prz^. Khztbbuox- 
DBABXB SlNOH V. PeBSBADEH MuNDUL. 

22 W. & Cr. 44 

75. Befnsai to allow 

accused to recall wUneeses for proMmch'on— 
IFatver of right hy accused. Where certain accused 
personB, who were convicted of using criminal 
ioroe, had not been allowed to reoall and oroaa- 
examine the witnesses for the prosecntlon, because 
the trying officer bdieved that such witneases 


(c) Cnoes-BZAiciNATzoN— could, 
could only bo recalled immdiately after the framing, 
of the ohaige //ek^ that accused persona always 
had a rif^t to reoall prosecution witnesses, which 
ceased oiily when thqy themselves waived it ; t^t 
Magistrates could waive all inconvenience to wit- 
nesses by asking accused persons, on the drawing 
up of charges, whether they required the farther 
attendance of the witneases ; and that the convic- 
tion must be set aside because the aoonaed had not 
m'oyed the protection provided by the law. 
Queen v. Ram Kishak Halwai. 

26W.&Or.48 


fence^Bvidenu Act (I of 1872), s. lS4r-Code of 
Oriminal Procedure (AU V of 1898), s. dSl-^-Prose- 
euUon. Certain witnesses for the prosecution wero- 
examined. The accused applied to the Court 
for an adjournment, to enable them to oross-ex- 
amine the witnesses Counsel. Tho application 
was reused, and tho accused, beingipatfed upon to- 
cross-examine, were not in a poBitkm to do so. 
The accused then applied that the witnesses should 
bo summoned as witnesses for the defence. The 
witnesses were summoned, and, when Counsel for* 
the accused proceeded to oroM-examine*^em, ho 
waa not allowed to do so. Hdd, that the mere fact 
that the accused had been compelled to treat the 
witnesses for tho prosecution as their own witnesses 
did not change their character. i7eki, also, that, 
although the accused wore compelled to obtain their 
attendance as witnesaos for the defence, they were 
really summoned under s. 267 of the Code of Crimi- 
nal Prdoedure "for the purpose of cross-examin- 
ation,” and the Magistrate was wrong in refusing 
to allow their croM-examination. SHEorKAXASH 
Singh v. Rawlins (1901) I, Ii. B. 28 Calo. 684 

77. - — ClrtmtEol 

Procedure Code {Act V of 1898y-Cro8s-examinaiion 
of prosecution witnesses-^Expenses of recalling 
witnesses. Where the witnesses for the prosecution 
were cross-examined before the framing of the 
charge^ on tho uiulenitanding that the aoonied 
would not require the witnesses to be recalled lor 
farther oross-examinatioa'after tho charge ReM, 
that it waa not open to the Magistrate to refnse 
the application of tho accused that the sritneasea 
might be recalled after the charge had been framed. 
HM, also, that, in the ciroumstances, it waa proper 
that the accused diould pay the expenses of 
rooBlling witness^ which th^ had offered to pay.- 
Koxil Qeosi V. KAflOiUDDZ Malita (1002). 

80 . W.ir.484: 


7a 


AeonsidprM 
witness lefore 
a.' 


of, fo eross^easamim prosecuMrm 
cMips— TTofiiafil ease. In a c 

880 of the Fhnal Code i^Hdd, that opportiuii^r 
should be g^ven to an aconaed, if he ao deriMt 
to cross-examine the proaeoatloii 
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wnnma-OBziavAL oAsas-cMiii. 

& EXAMINATION OF WITNESSES— mmuM. 

(e) ClKMB-lXAMlirATIOIl— mmU. 

diMgt my not be framed. Ashibsad 
M ocm V. MAjn Hochihi (IMM) 

8 a W. N. 888 

A 00N8IDBRATI0N AND WEIGHT OF 
EVIDENCE. 

,!• „ ■ Weight of evldenee— Singh 

wilmttt—Evidtnct «/ /aet. The evidence of one 
vitOMei tt lelUble, is euffinient to prove a fact> 
Zaldi Hbsbb V. Kukduv Koonn 

UW.B.184 

Baluddb Nabain «. Kalla Miflsoo Koos 

18W.B.841 

PnoSOHHO NabAIX DiB V. SOHOBIB D088BB, 

10 w. B. sse 

8. - DiBonpanotoe in evldenee 

OfwitneBBei--A'^€Ct of dmrtpancita, Discre- 
panoieB in the evidence of witneRBoa are not the Icbr 
destructive of their testimony because a greater 
sagacity aoihe part of the witnesflcs would have 
avoided them. Ueo. v. Kalu Patil 

11 Bom. Gr. 146 

J , ^ OonBlderatloii of avidaxioe 

Migiiptibii of had charaeier of prisoner. A 
Judge cannot properly weigh evidence which starts 
with an assumption of the general bad chu acter of 
the prisoners. Qubin v. Kalu Mal 

7 W. Bb Cr. 108 

^ ■ - Value of evidence— Fufue 

0 / evtOMice of witneas. In trying a prisoner 

waiged ^th giving falao evidence, a Scf^onsJu^ 
rqwted facts which were proved iw the evidence of 
certain witnesBos, because a medical officer gave it 
as his opinion that what the witnesses depos^ to 
could not be true. Held^ that it was not the proper 
way to tiy a case to rely on iftere theories of medical 
witnesses of any sort against facts 
poBitivoly proved. Qubbk v. Ahmed AiaLY 

11 W. Bb Gr. 86 

0. — Evidence disbelieved in 

Mme i^ts and accepted in others. Where 
tlreevidence at a trial is in part disbelieved, as to 
which it is thought that the witnesses had 
committed perjury, it is unsafe to accept the 
evideim m thore witnesses in other parts and to 
co^ot the prisoner thereon. Jabpath Singh 1 
V. Quuh-Eupress . I. li, 14 Gale. 164 j 

STATEMENTS OP WITNESSES. 

\ U nT> 1 Wifaesses, stole. I 

s^ mteiftgaliOB— Poioer of Ma- I 

fwrd Mmenis nd voluniorap iiade^ 
Ddp ofpoh^ufkm fmr of u/Onissea being gained 
EMch o/; pouer of member to 

end d67-Pbsa( Code (Acl XLY of 1800), s. 902. 
VOL. V. 


I WnPHESB-CBIHINAL GABBS-eosId. 

7. STATEMENTS OF WITNESSES-ooncU. 
i accused was suspected of having killed his wife. 
; The police officer investigating the case sent him 
! to the Sub-divisional Magistrate, who, (^nsklering 
the case as one of suspicion only, released the 
secured on bail. After the pmd morfem, the inves- 
' tintion was renewed, and three days after the 
release of the accused the police officer sent a 
I number of witnoBRos to an Honoraiy Magistrate, 
, not having jurisdiction to try the case, to have 
; their statements reconiod under s. 104 of the 
; Criminal Proeoduro Code, on the ground that there 
j was every chance of their being gained over, ^eir 
I statements as also that of the accused, were 
! recorded by that Mafpstrat*). //rlrl, that the police 
I officer had no authority to place the witnesses before 
. the Honorary Magistrate, as they did not appear 
I voluntarily. Held, also, that the Honorary Magls- 
' trate, being a membiT of an independent l^noh 
exorcising third-class pou’crs, could not, unless 
ho was spet^ially authorisoil, aet independently, 
that is to say, when not sitting on the Bench. 
Held, further, that the object of s. 1(12 of the Crimi- 
nal Procedure Code would bo defeated if, whfle a 
! police-officer cannot himself n^enrd any statement 
; made to him by a person uiiiler examination, he 
' can do so by causing the permms to appear before 
: a local Magistrate not r.omi)otcnt to deal with the 
I case, and get their statements reconiod by him. 

I If the police officer hail reason to Mievo that the 
• witnessos were likely to be gained over by the 
j aoensod or his party, the police officer should have 
sent in the accused and the witnesses to the Magis- 
trate having jurinliction, without delay Embb- 
i noR V. Nuri Sheikh (1902). 

I.I..B.89GBlo.48a 
6 G. W. N. 696 


SIntemeni 


J 


j Ufilneaa taken bg the poHre during inveatigatign t 
recorded in the apecial dinrg -• Cofma of auri slols- 
menta when to he given to the aerwed — Criminal 
Procedure Code {Aet V of 1H0R), en. 101 and 162 — 
I Practice. Where the trying Magistrate, at tho 
instance of tho occumhI, calloi for tho statumonts 
; of certain prosecution witnosscs reconiod by tho 
police during their investigation in the spcNuat 
diary ami then returned them to tho police without 
’ recording an order that ho did not think it expe- 
dient in tho interests of justice to furnish the 
accused with a copy ami also disallowed an applica- 
tion to summon a defence witness : — Held, that 
the Sessions Judge should re-hoar the appeal and 
examine this witmtss, and send for tho statements 
recorded by the police ami, if ho found anything in 
them of advantage to tho accused, that ho should 
also summon tho wltnosiios who made them and 
allow cross-examination after supplying the- 
accused with a copy of their statements. Salt 
V. EifnBOR(1009) jg. I. li. B. 86 Gala 660 

8. PROSECUTION OF WITNESS. 


— — ■ ■■■ — Prouetdion of wfto 

ncaa^Defamalion, A preieuution for datamat i o n 

18 T 
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WXnrasCU-OSXKnTAL OiU8aB--«Midl. 

' 8. PROSECTITIONOFWn^^ 
tion under e. 400 of the Indian IPenal CSode will not 
lie against a witness in respect of any statement 
made by him in the ooone of giving evidenocp 
even if such statement may bo not rdevant to the 
matter under inquiry. BAoo Owmuh DuU Singh 
r. MygnunmChmoShry^ 11 B.L.E. 88I, followed. 
DatokSna v. Lard RokA^t L, R. 7 H. L, 744» 
Abdui Hakim v. Tef Ohunder Makerji, L L. R. 
3 AU. SIS ; and lawi Praaad Singh v. Umrao 
mngK L L. R. 32 AU. 2S4» referred to. BnnnoB v. 
Gavoa Pbasad (1007) • I. la B. 80 AIL 686 

WOMAN. 

Saa Dauoiitbb. 

Sea Dauohtbr-in-Law. 

See Mabrieo Woman. 

Sea PARDANAsniN Woman. 

See Widow. 

See Wife. 

WCttDB AND PaBABSa. 

I 

See Construction. 

I.L.B.3aBom.886 

See Will . I. li. B. OliiKad. 888 


— * ■ ■■ ■ ** abatement of ren V* in Aot XII 
ofl88lp01i.lI— 

BiNi Prasad Kuari v. Dukmi Bai 
^ I. laB. 88 AIL 870 

— **abBenoe**— 


8u poaU ** in the absence of a con- 
tract to the contrary.’* 

8u paat, •• in the event • . of 

his absence, etc.” 


- ** abstain from a cer 'aln act,** in 
Aot T of 1898, s. 144- 


QtTSRN-EMPRSSS V. Abdutxa Sahes 

I.L.B.84Mad.808 
Ramanandhan Chxtti V. Muri aaffa Chettt 

I. la B. 84 Mad. 45 


- •‘abwab**— 

8u poaU ” all impositions upon 
tenants under the denominatton 
of abwab.** 

— accepting 


See Stamp Act, 1870, a. 61 

l.IaB. 7 Msd .71 

“acooss” 


Su foti, - plwM to whiirii tlio pablio 
havo M06HL** ' 

** Moocdonoo 

Su pod, " In aeoordnnoa with law.” 


WOBDB Aim PHBAnS-eMU. 

" aeowad paraon,- in Aot ▼ of 

188e.n487- 

IvAir Mahdal V. Emfeus ’ 

eaw.ir.iM 

“aat”— 

See ante, “abatain from a oartatn 
aob” 

“aotlonablaalalm,” In Aot ZV 

ofusaaise— 

Mathuba Das v. Muklidrar 

I.IaB.MAU.517 

: — “ aotnal poaaaaaion 

Batul Bxqam V. Harsub Au Krar 

LIa B.MAai7 
no. 1 aB.S 81 A.M8 
saw.B'.eM 

"add”- 

Su pod, " aball add to any asiatlng 
ambankmant." 

"adjnatad**— 

See poet, if a anlt be adJnIkA” 
“ adjacent 

Set Ehrarobicbrt or biht. 

1 Agra Bar. 64 ; SI W. 1L 1S7 

"adJnatmantof anlt--> 

See Civil PBonaouBB Cool. 1882. 
H. 378' . . L Ia B. 88 Bom. M 

'* administration”— 

See pod, " whenever the dlraotlon 
of the Court la deemed naoea- 
aary Ibr the admlniatratlon 
ofanoh tmat.’’ 

“adult”— 

See Public Drrards Bbcovrbt Act 
(Brro. 1 of 1806), 88. 10, 31. 

I.lAB.84 0alo.787 

“adultery”— 

See Mairtrrarox Oborb or ORDUiid. 
OouBT L Ia &171Ud.8eO 

“affrotlng the daolBion of the 

oaaa, ” In Aot ZIV of 1888. a. eeir- 

Gulab Kurwab v. Trakub Das 

LIaB.S4A]L484 

Tabaddoo Husair a Hatat-vr-riha 

X.IaS.86A1LS80 

“agrlenltumlpnxpoaes”- 

See pool, " aolefr ibr a8ll0■^ 
toral poipoaea.” 

“agrienttariat”— 

Set DaoBAR Aeaioo&niBiaa* BmA# 
Aot . . llAB.M9oin.,878 
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WOBD8 ASD FHBASBa-eofitf . 

** aggrieved 

8u foH, •• person aggrieved.” 

‘‘alienate”— 

Seepoatp ” no power to alienate.” 

‘‘all impositions upon tenants 
under the denomination of abwab^ ” in 
AotVniofl886, S.74- 

JOTiNDBA Mohan Taooiis v. Chandra Nath 

Sapui . eG.w.Br.3eo 

■ ‘‘all proceedings under this Act 
between party and party,” in Act IV of 
1809, s. 46— 

Bamsat V, Boyl . I. Ii. B. 80 Gale. 489 

• “all stipulations and reserva- 

tions for the payment of such,” in Act 
Vinofl886,a 74- 

JoTiNDRA Mohan Taooiis i>. Chandra Nath 
Satui 6 G. W. K. 860 

V all the parties to a suit,” in 

Act XIV of 1888, s. 606- 

Pitam.Mal v. Sadiq Au (1808) 

I.L.B.84A1L829 

— A “alter”— 

See poeU “materially alter the 
structure of any house.” 

“ always and for ever ”— 

Aaz-XTN-NissA V, Tassaduq Huhain (1001) 

l.IhB.88All,8a4 
s.o. 6 C. W. N. 669 
D. B. 88 L A. 66 

— “ and it shall be also lawftil for 

the Gourt, on those or any other occa- 
sions, ” in 11 18 Viet, c. 81, a 86— 

Ja the maUer of Chuni Lal Ohwai. 

I.L.B.89Galc. 608 

“ annual value ”— 

See CXHB, Asssmbmknt or. 

I. L. B. 86 Galo. 82; 
11 G. W. B. 1068 

“ any dispute shall arise respect- 
ing the right of succession,” in Act XX 
of 186^ a 6— 

Gotala Aytab a Abunachallam Cuxtty 

I.I1.B. 86 Mad. 86 

“any interest”— 

Supoat, “devolution of any 
interest” 

“ any other animal ”— 

8 m final Codb» a 420. 

I.I«.&88.Ga]c.467 


WOBD8 AND PHBASBS-eonlil. 

“any other reasonable cause,** 

in Aot XVIII of 1879, a 18 (/)- 

In maiter of Jookndra Nakayan Boss 

6G.W.B.48 

LsMbsuribh a Wajiu JIosmain 

I. L. B. 89 Galo. 890 
S.C. 6 C. W. JSr. 668 

— “ any person having an^ interest 

in, or'charge upon, the property, ” in Aot 
IV of 1888, a 91 (a)— 

GIRI8 H (^IILNDBU Dby r. JVRAMDNl l)B 

6 G. W. N. 88 

“ any person whose immoveable 
property has been sold,” in Aot XIV of 
18^ a 810 A- 

Ksdak Nath Sen a Cm a Churn 

6 G. W. N. 67 

“ any such offence, ” in Aot XLV 

ofl860,a884- 

Dso Hahay Lai. c. QuEKN'-KMPHSMii 

I. L. B. 88 Galo. 868 
8.C.6G. W.B.889 

“ any suffloient cause ”— 

See ptiftt. “prevented by any 
sufficient cause.” 

“anything which the landlord 

is, under this Act required or authorised 
to do, ” in Aot VIII of 1885, a 188- ^ 

Hiisii BAiiADrii Sajiu r. M.u kkn/.ir 

7 G. W. B. ftOO 

“appeal”— 

See “ Gourt to which 

appeals ordinarily lie.” •' * 

See punt, “ order made on appeaL” 

, in Act XV of 1877, a 6 — 

Barat Chandra J)ky r. Biuuksiiwaui Dassi 

I. L. B. 30 Galo. 790 

“appear”— 

See Bumuay .MuNiriPAL Act, 1888, h. .154 
I. L. B. 88 Bom. 384 

“ application ’ — 

See poet, “ person entitled to insti- 
tute suit or make an applica- 
tion.” 

“ apprehension ” — 

See pout, “ assisting a person in any 
way to evade apprehension.” 

“area” - 

See the area for which rent 
has been previously paid.” 

“ armed 

See poet , V goes armed.” 
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WORDS AlTD PHBABB8 -«miU. 


See SwoBi>4ncK. 


LL.B.840ido.74S 


"Mtloto"— 

See poet, * madimted arUole." 

“Mtldtoi”— 

See Bailwats AcT,4800k >. 75. 

LIbB.88Boiii.708 

"MrUflow, workman or lobooxw” 

See Wobxmxh's Bbkacr of Comtbaoi 
Act (Xni OF 1859). & 1 

LIbB.86 0alo.ei7 

"artiaaa”— 

See Emiobatioh Act, a 107. 

L lb B. 88 Bom. 10 

"asdoterminabla”— 

Sm Sum Valvatiom Act, 1887; *8. 8. II. 

L Ib B 81 Bom. 78 


"aiMaamont**— 

See poet, " aatilamant of tho aasaaa* 
ment” 

"aaalataaoe,” In Aot ZLY of 

MOO. a 187- 

In tie matter <rf Bahata Vaika 

LIbB.9eXad.4ie 


WORDS ABD PKBASB8-«eiilf. 

"awaid.*’ InAotloflsee- 

Eba p. SaoanABT of Stati 

LIbB.80 0ala8e 
•.o.7a.W.K.94» 

"boooma weleoa and Imvara* 

tlTa,'*lnAotVofl881,o.eO(5)- ' 

Bal Oamoadhab Tilak dl Sakwabbai 

L Ib B. Se Bom. 788 

« benefit 


See poet, “fbrihe benefit of the 
Inmatee of the hoapltal.” 


“bho*”— 


RAXKBISBirA Hasafatba V. Hobuht Padka 
Chabax Dbb Uoswaxi 6 O. W. X. 686 


"blnddown"— 

SnzBU Dobadh n Bah Piboash Sinoh 

lbB.80 0alo.448 
ao.7 0.W.X.174 

" bonnd by law to pay. ” in Aot 

IZ of 1878,0. 66— • * 

BnnK Bibabi Sabxokab p. Kalidas Chattbrjib 

eO.W.X. 886 


"breaohofpTomloeofmanlage.'’ 

In Aot ZY of 1888. a. 18 («)- 
Mdhaiimad Asbbuff Hubsaim Sabbb n Huham* 
xadAu . . LlbB.84Xad. 668 


.r " aeelBtliig a pereon in any way 

to evade apprehenolon,” In Aot ZLY 
of 1860, a ueB— 

Bhfxbob V. Hvsaix Baksh 

LIbB.S6All.Sei 

' ** attendant oixonmotanoea ”— 

dmWiu. LL.B.88Xad.448 

"attestation”— 

DiNAnoYBB Pbbi V. Bon Bbbabi Kafub 

7 0.W.V. 160 

"attested,” in Aot lYfof 1889, a 

68- , 

Bamji Habibhai r. Bai Pabtati 

1. lb B. 97 Bom. 81 

•*atitIi 9 riood”— 

Su ante, " anything whioh the 
landlord Is, under this Aot, 
reqnlred or anthorlaed to do." 

authority oompetent in this be< 

half- 

dee CiTiL Pbocbdukb COdb; 1888 a 440. 

L Ib B, 81 Bom. 418 

— ^ “avoid”— 

See LnRATKW Act, 1877. Boh. IL Anna 
110,180 . LIbB.4 0ala86 


"breaohofthepoaoe”— 

See poet, " oflhnees involving a 
breabh of the peaoa” 

" bull ” and " oow ”— 

See Penal Codb, a 489. 

L L.ZS9 0alo.467 

”bntofalowerolass,”taXann, 

Oh. IZ, verae 198— 

Jaodibh Bahapub V, Shbo Pbbtab Sinoh 

L lb Z 98 All 868 
ao. 6.0.W.X.609 
IbZ98LA.100 

"by a ship”— 

Xhb “ Tblbxa " 

L Ib B. 98 Oslo. 409 
aaOO. W.X.778 

"by way of wager,” in Aot IZ 

ofl878,a;80- 

Kono Yv Lonb 4 Ca a Lowjbs Nahahs 
LlbZ90Oala481 
aa6aw.X.7M 
lbZ98LA.888 

"oandldate foradagtae”— 

See Bombay UxifnbsittAcc, 18S7,al9 
L Zb & 98 Bona 468 
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MoapiUl**— 

Set Madras Mvnioipal Act, 1004. 
Sob. V. . I.Ii.B.SlXad.4m 

'^oaRton'*- 

See poa, " oommon oarriera.” 

"oaae”— 

See ante, ‘'allboting the deoiaion 
of ihooaae.** 

See poet, '* oriminal oaae.” 

See poet, ** in the oaae.’* 

See TBANSrER or CRiMiVAti oAsaa. 

LL. B.SBOalo.709 

Lout Mohan Moitra v. Surja Kant Acuabjrr 

I.L. B. 28 Galo.708 
a. 0 . 6 O. W. 740 

in Act II of 1890, a. 67— 

KBPaHENCB UNDER StAMI* AcT, H. 57 

I. L. A. 86 Mad 761 

‘‘oaah ondeliTery'*— 

See Contract— Construction of Con- 
tracts . . 1. L. A. 18 Calo. 417 

1 <«oaate”— 

See post, ‘*Bliall be of any of the 
lower oaatea/* etc. 

-oauae’*— 

See ante, ** any other reasonable 
cause.” 

See poet, ** costs in the cause.” 

See poet, ” good cause.** 

See poet, ” other reasonable cause,** 

See poet, ‘^proYented by any 
suiDoient cause.” 

See poet, ** reasonable and probable 
cause.'* 

See poet, •• sufficient cause.” 

** cause of action”— 

^ See Letters Patent 

L Lb A. 80 Bom. 167 
” cause of action”— 

in Act XIV of 1882, a 17— 

Banke Behari Lal v. Pokiie Ram 

I. L. A. 26 Aa 48 

inAotXIVof288S,B.484- 

t SacBETARy or State for India in Council v. 
FSrumal PiLLAi L L. A. 24 Mad. 879 

■ ■■ ^oertifloate”— J 

See poet, ” order granting ' a 

oertmoata.’* 


# 

WORDS AND PHAA8X8-cesfd. 

"oertifled purchaser ”— 

See Civil Procedure Code (Act XIV of 
1882), s. 317 . L li. A. 81 Bom. 61 

See Execution or Decker. 

I. L, A. 81 Bom. 61 

‘'charge”— 

See ante, ” any person having any 
interest in or charge upon the 
property.*' 

See post, ** fhlse charge.” 

in Act XLV of 1860, a 811— 

Rayah Kutti r. Kmpkuok 

I. L. A. 26 Mad. 640 

"chattels**— 

Ste pewt, ** goods and chattela” 

"chowdhuri”— 

See Hindu Law I. L. B. 86 Calo. 600 


— City of Bombay,” limits of. 

See Bom hay Mi'nii-ipal Act. 

L L. A. 80 Bom. 186 

— "claim”— 

See (inir, *' actionable claim.” 


— - ‘‘class”— 

See ante, ” but of a lower class.” 

"clearing,” in Mad. Act IV -of 

1882, 8. 21 (tf) — 


EMPKIlOli P. 


VKN'KASNA I’RAIIIIir 

I. L. A 26 Mad. 470 


— *• cocaine ”— 


Emperor v. 


Jamsktji Cawasji Cama 

I.L. A.27 Bom. 661 


“ coin 

Sec Penal Code, s. 230. 

I. L. A. 20 All. 141 


"comes,” in Act II of 1809, 

a88(i)- 

Kinq-Emperor l\ Balu Kui’payyan 

I. L. U. 26 Mad. 686 

" commission of an offence ”— 

See f'KiMiNAL Pjioi'Kduke Code, 180^ 
p. 505 (4) 

I. L. A. 81 Mad. 648 


— “commit”— 

See poet, " may commit.** 

See ptfst, *• order him to be commit- 
ted for trial** 

See poet, "sufficient ground for 
commitUng.** 
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WOBDB Aim .PBBASB8-<oiitf . 

"oommonowrlan"— 

East Ikdiah Railway Comtaxy v. Kauda 


Mvkibji 


X,Ii.S.98 0alfl. 401 
BAi .6 0 .W.ir .440 
L.B.S8I. A.144 


« oommunlty 


Em foM, ** member of the wlllefe 
oosununity ** 

Sf poi^t " village oommunity.” 

— ^'oompartment”— 

See Railways Act, 1800, s. 110# 

I. L.B. MBonie&OS 


oompasB map 


“ CompoM map ** 
genoEolly means the Fcvonuc survey’s map. Bans 
V, Mahomed Ismail Cuowdiiiit B6 W, B. 6fil 


" competent Jurisdiction ’*-* 


Supngi, “ court of competent Juris- 
dmtion. *' 

— complaint 

_ in Act V of 1898. s. 4 (A)- 


LAUI GoFB V. GlBlDHARI ChAUDHTJRI 

6 C. W. N. 109 

in Act V of 1898. a. iso- 


Tara Pbosad Laha V, Emfebor 

I.L.B.80 0alc. 910 


<« completion 


See Bombay Municipal Act (111 or 1888J 
a 363. I. L. B. 19 Bom. 8n 

** continuing wrong," in Act 
XVof 1877. a.*28~j 

Rajah or Vanxataoibi v. Isakafalli Subbiah 
l.l«,B.26Mad.410 


"contract"— 


See poet, " in the absence of a con- 
tract to the contrary." 


regia- 
. Art 


"contract in writing. 

tered," in Act XV of 1877. Boh II. 
lie— 

Kotafpa V. Vallur Zamindar 

LL.&26Mad.eO 

Sesbaghala Naicsar V. Varada Chabiab (1901) 

I.Ii.R.26Mad.e6 

"contrary" 

eceposi." in the absence of a 
contract to the contrary." 

convenient and fitting." In 


Had. Act Z. of 1884, a 
Muhammad Mqhidin Sait v. Municipal Com- 

MISSIOHIBS FOB THE ClTY OF MaDBAB 

LlaBeMKad. U8 


WOBDB ABD FHBABBB-eoaAl. 

" oorpua delicti 

deeXHEiT . 7Mad.Ap.l8 

"costa in the cause"— 

Templeton v. Laurie L li. B. 25 Bom. 28Q 

“ Court”- 

Habi Pandubano V. Sbcbbtaby of State 
FOB India 1. L. B. 27 Bom. 424 

See. also, poet, ” whenever the direc- 
tion of the Court, etc." 

- in Act I of 1894— 


Ezra v. Secretary of State 

L L. B. 80 Calc. 86 
ac. 7 C. W. N. 249 

" Court "- 

See Commissioner for examining 
NESS . . 11 C. W. N..909 

See CoNFissioN . L L. B. 4 Calc. 488 
See Criminal Procedure Code (Act V 
OF 1868), a 476. 

1.11. B#84MdIo.661 

- " Court" interpretation'of. 

See Criminal Procedure Code (Act V 
OF 1898), a 476. 1. L. R 82 Boua 184 

"Court of competent jurisdic- 
tion. " in Act V of 1898, a 687— 

Kinq-Empebor V. Tirumal Reddi 

I. L.R 24 Mad. 628 

", 'Court to which appeals ordi- 
narily lie," in Act V of 1808, a. 195 (7)— 

Eboma Variar V. Emperor 

1.11. R26Mad.e6e 

Sadhu Lall V. Ram Churn Pasi 

I.L.R80Calc.804 
an. 7 C. W. B. U4 

" Court which pasBed the 

decree." 

See Civil Procedure Coos (Act XIV 
OF 1882). a 132. 12 C. W. N. 869 


See Penal Code, a 420. 

LL.RS9Cala467 


" credible information " 


See Gambuno Act. 1867. ss. 6, 6 

I.Zi.B.S8Aa9ia 

— "creditor ”— 


ISHYAB TiMAFTA HbGDB F. DbYEE VBNHAPirA 

Shanboo . I. Zfc R 27 Bom. 148 

Su also, pos^ " Joint-oreditora" 

See, slsa pod. "mere Ibrbecraiioe 
on the pert of the creditor." 
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**orliiiiiialoaie”— ■ 

inAotVofl88e— ' 

Abumuoa EouiiDAir . 1. L. B. SO Mad. 188 j 

1% n Paitdubano Govind Fujari i 

I. L^B. 86 Bom. 178 , 

Lolit Mohuv Moitra v. Surja Kant Acharjir j 
LL.B.88Gal6.709 I 
8.o.6aw.N.748 ; 

In Letters Patenti High Courts, I 

iseo^oLse— j 

Lolit Mohan Moitra v. Surja Kant Acharjrr i 
I.L.B.88 0alo.709 | 
8.C.6G.W.H.748 ! 


— ** oriminal case ” | 

See Transfer or Criminal Cases. I 

LL.B.88Galo.709 j 

— oriminal force,’* In Act V of I 


1886, a. 688— 

SaiHARi^noMH V . Lal Khan 


6 0 . w.H.aso 


” crops or other produce of 

land, ” in Act V of 1888, s. 146 (:?)— 

Ramran Ali V . Janabdhan Singh 

110 

S.0.6O.W.ir.881 


^’cross-emunlnatlon”— 

See post , for thejpurpose of orosa- 
ezamination.” 

M cruelty 

See Criminal Fbocedure Code, b. 488. 

I.L.B.11AU.480 

See Maintenance, Orders of Criminal 
Court as to . I. L. B. 11 All. 480 

"current year,” meaning of— 

See Sale for Arrears or Revenue. 

L L. B. 84 Calc. 881 

"current year,” In Act XI of 
1868, s. 6- 

Jahnnovi Chowdkarani V, Secretary of 
State for India 7 C. W. N. 877 

"danger”—* 

See Bombay Municipal Act, b. 354 

I. Ii. & 6 Bom. 884 

"date”- 

See post , "the date of Issuing a 
notice.” 

"date of payment”— 

Manoo Lal a Duroa Prasad Sinou 

6C.W.H.868 


WOBD8 AND PHBABBB-eosM. 

— "date of sale”— 

In Act ZIV of 1888, a. 810A 

CnowDHRY Kesri Saiiav r. Giani Roy 

I. L. B. 88 Calc. 686 
8.0.6C.W.N. 770 

In Act VIII of 1886, a. 168 (/) 

<e)- 

Matanoini Chaudiiuram r. Sheen ath Dah 

7 C. W. N. 668 

"daughter-in-law”— 

See puMi, “ dependent daughter-in- 
law.” 

"debt”- 

See. (*brtificatk Ait, h. 4. 

IS C. W. N. 866 

See Insolvency Act, h. 2U. 

1C.W.N. 888 

"debt.” In Act VII of 1888. 8. 

4- 

Arumuoam PiLLAi V. Valura Koundan 

I.L.B,a4Mad.a8 

"debtor”— 

See post, " right, title and Interest of 
tne debtors.” 

See post, " same Judgment-debtor.” 
"decision”— 

See ante, " affecting the declslcii 
of the case.” 

“ decree 

See APi’BAL. . I. L, B. 84 Calo. 684 

See Privy Council ■ 

I. L. B 88 Bom. 108 

See pout, " execution or|satl8faotlon 
of the decree.” 

In Act XIV of 1888, e. 8— 

LauNarain SiNiiii V. Mahomed Rafiuddin 

LL. B. 88 Calo. 81 

Kapha Nath Sinoh v. Ciiandi Tiiaran Sinoh 
I L. Bw 80 Calo. 060 
B.O. 7 a W. N. 480 

Tej Sinoh v. Ciiarkli Ram 

I.L.B.a4All. 

Vberaswami V. Manager, Piitafur Estate 

I.L.B.a6Mad. 618 

In Act Xnr of 1888, a. 878- 

Vasudeva Ravi Varman v. Narayana 
Pattar ... . I. L. B. 84 Mad. 841 

in Act XIV of 1688, 8.604- 

Bombat Burma Trading Corporation, Ld. v. 
Dobabji Cur.*«etji Shroff 

I. L.B.87Bom. 416 
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IFOBDS AVm PHSAnE-eoRtf. 

“ d*er«e coiidil. 

In AcMUf BnlMforOaqJuaaad 

Tingnpataini— 

ViEKAMAsao lliniABAnn .1111 piuu v. Kilasx^ 
Paiumadiusiti Qasv L Ii. & M Had. MS 

**dMr6a Ibr moi^aj agilAit 

Mveral parionB 

See Cphl Fbocidvrs Codi, 1882. 
& 232 . I. Ii. B. 81 Bom. 808 

^'daoree-holdor'’— 

See poH, “ for payment to the daorM- 
holdor." 

AotZIVof]86S.■.811— 

BaJOY SiNOB Dudhuria ti. Hukum Chard 

I.li.B.fi8 0alo. 648 

"defiiiilter*’— 

See jtoit, ** movable and immovable 
property of a defaulter.’* 

— ■■ “ dependent daughter-ln law*’— 

SIDDB 88 URY DASSRB V. JONARDAN SaRXAR 

1. li. B. 89 Oalo. 667 
a.o.60.W.Br.680 

^’dependent member”— 

SlDDESSUBT DASBBR V. JOHARDAR SaRKAR 

L L. B. 99 Oalo. 667 
ao.6 0.W.B.680 

"deaoendanta”— 

See Gbatwali Tshubr. 

I.L.B.29Calo.l6e 

See Hirdu Law— Wilt/— Corstrdctior 
or \ViLi.8— liEMOTEREsr 1 Mad. 400 

"deaoription”— 

See post^ “ stamp of Improper de- 
aorlption.” 

— “deaertton” 

See Divorce Act, 1869^ a 3. 

I. Ii. B. 4 Oalo. 900 

••determination”— 

See poat, ’’Judicial determination.” 
"determined”— 

See poeif ” in whloh the rent pay* 
able by the tenant haa been a 
matter in laeue and haa been 
determined.” 

See Statutes, oorstbuotior or. 

8ir.W.6l 

•< d evolution of any interestL ”* 

in Aot ZIV of 188^ s. 879- 

SOURIRDRA MohUR TaOOBE V. SiBOKORI 

Deri L L. B 98 Oalo. 171 

0A6O.W.N. 807 


WOBD8 Aim PHBA8BB-eoaf«. 

— ^ "dharmam”— 

dee Hdtou Law— Wux. 

I.X..&80Mad.840 

: — "dillfenoe”— 

” proaeouttng , with due 

direotlon^ 

See jMif, “ whenever thedireotion of 
the oonrt, ” etc. ' 

"disoharge”— 

in Act T of 1898, a 909— 

KrISHRA RRDDI V. SUBBAMMA 

L L. B. 94 Mad. 188 

in Aot V of 1898. a 487— 

Ibar Mardal r. Empress 

6 O. W. M. 168 

• "disolosea himself.*' oonstruo- 

tlon of— • • 

See Contract Act (IX or 1872), s. 231. 

L L. B. 89 Bom. 866 

’-dishonestly.” in Aot XLV of 

1860- 

Emperor v. Mahabir Siroh 

I.Ii.B.86AlL81 
Kedar Nath Chattxrjee v. Kiro-Emferor 

60.W.ir.897 
SUBUDHI Raratho V, Balarama Fudi (1902) 
I. Ii. B. 96 Mad. 481 

"dispute”— 

dee ante, *’ any dispute shall arise.” 

See poet, ’’ parties oonoemed in suoh 
dispute.” 

See poet, " subject of dispute.” 
dee poet, ’’ subjects in dispute.” 

— "distant kindred’*— 

Abdul Sebaro v. Futeb Bibi 

I.Ii.B.99 0alo.788 

" distinct matters ”— 

See poet, " instrument oomprising or 
relating to several distlnot 
mattera” 

deejNMi," several distlnot matters.'* 

distlnot subjeots— 

See Court Fees Act. 1870, a 17. 

LbMlAll.669 

"dfatsainor”— 

das }NM«. ” with: the diiAraliier.'’ 
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•«dMrlot”— 

8e€ Galoutta MmiiaPAL Act, a, 857 

Z.Ii.B.88 0ftle.8e6 

— "ZMBtriotOoiirt’*-^- 

Fea Imnomoirs and Designs Act, i. 29. 

12 0.W.H.446 

««dlttiirbaiioG'*— 

. Fee Easements Act, s. 28. 

I. Xjb Bi SO Bom. 810 

‘*diBtttrbaiiOG,**la Aot XIiV of 

1800, ■. 800- 

VUXABAOHAYA ChABIAR tl. EmPEBOR 

LL.B.80 Mod. 064 

'-dooiunent*’— 

Fee post , " fhlse dooamant” 

"domestic purposes.** 

Fee Mcnictpality. 

LIi.B.08Bom. 400 

i "^ne**— 

Fee post, “ such thing to be done.’* 

" done OP intended to be done.** 

Fee Epidemic Diseasks Act, 8, 4. 

I.Ii.B.810alo.880 

"drug**— 

Fee post, “ Intozloating drug.** 

— *' due oare and attention ** — 

Fee Penal Code, s. 409, excep. 9. 

18 0.w.zr.840 

"due diligence**— 

^dil^'* *1 proseoutiug with due 

"duly stamped**— 

Fee Stamp Act, 1879, h. 3. 

8 0alo.884 

r "duties**— 

See post , " in the event .... 
of his being incapacitated . . , 
for the performance of his duties, 
etc. ** 

See post , ** rendering such force efil- 
oient in the discharge of all its 
dutlea** 

— — "dwell**— 

Fernandes v. Wray . Z. L. B. 86 Bom. 170 

** earns his livelihood ’’ 

Fee Dekkuan Agriccltukists* Reliep 
AcT,a 8 . I.ZhB.88Bom.870 

— — ** easements**— 

Fee Easement . Z. Lb B. 88 Gala 60 


WOBD8 ABB PHBA8BB-eoiill, 

"efflctont**- 

Fee poa , "rendering suoh fbroe 
efflcient in the discharge of all 
ito duties." 

efficiently represented.** 

See Limitation Aiv XV of 1877, Sen. TI, 
Art. 11. . Z. Zi. B. 88 Bom. 404 

"ekjsddi**— 

Cratar Singh p. Kalyan Singh 

Z. Ii. B. 88 AU. 88 

" eldest son to be bom 

Harrish V. Brown I. Z«. R. 88 Gala 081 

ao.6C.W.B.780 
Ij. R. 88 1. A. 160 

"election**— 

See Bombay Municii'al .Act. 

Z. Za. R. 81 Bom. 004 

“ embankment **— 

Sfc jmt, " shall add to any existing 
embankment** 

in Bengal Act II of 1888, s. 8— 

Bissumriidh iSinqu r. Qi'k£n-K.m press 

6 G. W. N. 108 

"end**— 

Fcf pcMf, " for that end.** 

"engaged**— 

Fee ptMi, ** lawfully engaged.** 

- , “ English mortgsge, ** in Act IV^ 

of 18te, Ik 68 (r) ~ 

Nahayaxa Avyau i\ Venkataramana Ayyar 

I. L. R. 86 Mad. 880 

"enhance the sentence,’* in Act 

V of 1898, s. 483(6)— 

Vemuki Srshanna . I. Zi, R. 80 Mad. 481 

- "enticing away,** in Act XLV 

of 1880, a 408— 

Jn re Balamiial I. L. R. 80 Mad. 488 

"entire estate," in Madras 
Regulation XXVI of 1808, s. 3- 

NaUAYANA UaJA V, UaMAC'II ANI'KV liAJA 

I. Zi. R. 80 Mad. 681 

"entitled**— 

See ptfst, "person entitled to insti- 
tute a suit or make an applica- 
tion.” 

-- - "equitable**— 

See poet , " fair and equitable.** 

"esUte”— 

See ante, " entire estatea" 

See poet, " interest in the estate of 
the deceased.** 
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'SnrwpMu." 


See CBOinuL FROcaoina Codi, b. 451. 

I. lb B. MAIL 88 

— "mOm”— 

8u ante, “ fiwItHiig a panen In aap 
way to evndo apprehonoloa.” 


"enoation”— 


See poet, “atampad at tha tiinaof 
anontlon.” 

In Aot XIV 011888, a. 846— 

Bbu Cookabu V. BAimoK Dabs 

6 0.W.N.781 

• "azaeutlonovaatiafluitlonoftlia 

daetaa, " In Aot XIV of 1888, a. aM>- 

KAanrATHA Attak «. Uthumahba Bow- 
IBAV . . li L. B. 85 Had. 688 

— "axarolaad a Jnrladiotion not 
vaatad In it by law,” In Aot XIV of 1888, 
b.888— 

Kidab Natb Sbb V. Uma Chaban 

6C.W.X.67 

— "aq^raaotmat”— 

See Limitatiom Act (XV or 1877), «. 10. 

I. It. B. 88 Bom. 804 

”fUlnieofjnatloa”— 

See poet, “oooaalonad a fUlnra of 
• Jnatlaa.” 

— ”fUr and aqnltabla^” in Aot 
Vm of 1880— 

Hbii Cbaksba Chowdbry t'. Kau Pbobabita 
Bbasvbi . . I. lb B. 80 Calo, 1088 

a.aIbB.80I.A.177 

”llalaaohai!Ba,”inAct XIiV of 
18eo,a811r- 

Rayah Kum r. Emterob 

I,IbB.S61i:ad. 840 

MfUaadoonmont,” in Aot XLV 

011880,0.484— 

Kbdab Nath Chattirjbb v. KiBo>EMraBOR 

60.W.ir.887 

"flunlly”— 

See Hihdv Law— Whj.— Cok8tbuctioii 
or WiuB . 4 O. W. X. 871 noto 
See Lukatic . L lb B. 88 Oalo. 018 

-final"— 

Su Sam roR Abbiabb or RaTB‘ 
BVB . . l.IbB. 84 0ale.877 

MAaTAXenti Brai a Gibibh Chuhdbb Chobo- 
. . . Lli. B.80OR10.81O 

ao.7 0.W.X.488 


WOBDB ABD PHBABBB-ceaW. 


— ” final daoraapaaaod on appoaL* 

Sm PRirr Cooircn. 

LIbB.88Boin. 108 

— ** findlxis **— ’ 

See ptuip the flndlngaiid 

lentexioeB*' 

— "fitting'**— 

See emte, ” oonraniont and fitting.” 

— "fbrboaranoa”- 

See poet, ” mora fbrbaannoa." 

— “fbroa”— 

See ante, ” orlminal fbroa.” 

"foraignar”— 


Kabbdi Haxoojbb a Tairr Marombd 8t7T.uirAX 
LIbB.88Oalo.608 
a. 0 . 8 O. W. X.888 

"Ibrorar”— 


Su ante, ” alwaya and fbr avar.” 


“fbrfblt"- 


Su Vaoistbatb, JvKSDwnas or— 
Special Aoia — Oompaeim Act. « 
I.IbB.80(lale.878 

"for paymant to tha daorae* 


boUar,” in Aot XTV of 1888^ a 810A (()— 

Roamm Laix a Ram Lat.l Mitt.t.icx 

LIbB.80 0alo.888 
BO.70.W.X.841 

"fbr that and,” in Aot XLV of 

1880, a 880— 

Otaboddi Haejhi a KAnLonni Mavjri 

OO.W.X. 878 

— "for ihabonaflt of tha lunataa 

offliahoapital”— 

Fahiedra Kumar Mitteb a Admieibtraiob- 
Geeebat. or Behoal 8 d W. X. 881 

"for tha pnrpoaa of orooa-asami- 

nation,” in Aot V tfl888. a 867— 

Sheopraxabm SoraH a Rawueb 

LIbB.88 0alo.884 

"forthwith” 

Su 8 eoue 8 ieatioe 8 Bom. 0. 0. 180 
" fbnnd tharoln ” in Bom. Aot IV 


of 1887, a I 

Emtebob a Waixi HoaaAn 

LIbB.88Bom.841 

. " ftand, anrpriaa er mlBtah% or 


iOiOh othar apaoial groimd”— 

Rotal Iebiibaeoe Comtaex a AviObr 
OooMABDmx . 

Lib&w^m 

aaSdW.X.OT, 
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DIQI8I OF CA8E& 


( ISltf ) 


WOBDB AVD PEBASKB-^eoiitf. 

•• ftendulMitly,** la Aot XL7 of 

1860- 

EHmOB «. UiBABB SnOH 

Lib B.SS Alin 

KIDAB NaIH CSHATTBBJn V. Kno-I)K* 
PBROBdWl) . 6 0.W.Br.88V 

*• fraiidiilonily 

FmFobobbt I. lb B. 18 Oalo. 880 
L lb B. 15 AIL 810 
LL.B,a5CUo.Sia 

— " IMvoloua,” In Aot V of 1808, a 

950^ 

Bbhi Madhab Kimm v . Khhud Koiiab 

Buwas L Ib B. 80 Gobs. 188 

aaeO.W.N.789 

- ** farther or other relief’* 

8t€ Cbabitabli Tburtb. 

L lb B. 88 Bom. 8 

Set Civil Pbocbdubb Cddb 188S> 

L lb B, 88 Bom. 600 

See^cdlABATOBY Decbrk, suit bob. 

LIbB.140alo.686 

_ "gaming”— 

Set poet. “ Inetmmanta of gaming.’ ’ 

“Ckwntlo.” 

See CiBTBAL PitomcBS Land Bbvkmib 
Act . 18 0.W.N.108e 

*< goee armed,” In Aot ZI of 1878, 

e. 18 ~' " 

Empbbob V. Hartal Rai 

LIbB.84AlL484 

“ good oaose ”— 

Kabutfaba Hbrtaoarah V. Rinxa Oouir- 
DEX I.Ii.B.26Had.480 

** goods and ohattels/” in 11 ft 12 

Yiot. 0 . 21, s. 22— 

PUNINTUAVELU MUDAUAH V. BhASHYAM 

Ayyanoar I. Ii. Bb 25 Had, 406 

•• ground 

8u anie, ‘‘ fraud, surprise or mistake 
or sueh other special ground.” 

See poet, ** some special ground.’* 

See poet, raBlolent grounds for com- 
mitting.” 

** guarantee*’— 

See poet, “sum he has rightly paid 
under the guarantee.” 

^ guardian **— 

Bee Distbict Judos, jubisdictiov or. 

Ze L. B, 17 Bom. 506 

Bee podp “ lawful guardian.” 


WOBD8 AND PHBA8B8 -eosU. 

_ — ** having first recorded grounds 

of his b^ef 

Bee Trbspass . L li. B. 86 Oslo. 488 

— — “ harbour ” in Aot XLV of 1860. 

216 B— 

Emfbror V. Husaik Baksr 

II.B&25A1L261 

•« having only an imperfrot titlei” 

inAotlofl877,a.l8- 

Sabju Prasad Simoh v. Wakir Ali 

l. Ii. B. 28 All. 110 

heir as such**— 

See Civil Procedure Code, 1882, s. 44 
r.(&) I. L, R 81 Bom. 105 

"hereby," in ActV of 1881, s. 

86 — 

Uma Chakae Das r. Muktakisri Dasi 
I. L. B. 28 Oalo. 140 

ac. 5 O. W. N. 448 

" High Court," in Aot V of 1881. 

a87— 

In the goode of Morendka Naiiain Roy 

6 0.W.N.877 

" Hindu "- 

Bhaowan Kauii V. Bosk 

7C. W.N.805 
s. C.L.B.80Z.A.240 

"hissadaran shikmi," inwsjib- 

nl-ars— 

Abdul Shakuii v. Mbnuai 

I. L. B. 28 All. 260 

•* homestead”— 

See Attac:iimknt— Subjri.'tr ov Attach- 
BENT— Building and House Materials 
I. L. B. 21 Bom. 588 

— " honoured ”— 

Nation.vl Bank op Indi.a v, Saleh Maha- 
MED Balaxa I. Ii. B. 26 BouL 706 

•* hospital 

See ante, “for the benefit of the 
inmates of the hospital ” 

- "house”— 

See poet, " materially alter the struc- 
ture of any house.” 

" houses,” in Aot VZI of 1670— 
Duboa Singh v. Bishenhab DayIil 

I.L.B.24AU.21S 

"if a suit be adjusted," in Aot 

ZIV of 1882, a 875- 

FaUB ChAND Dky V. TlNOOWRl Dby 

70.W.N.18a 
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WOBD8 AVSFBBABBB-AMtf, 

— "IJiaalM”— 

8ti Bnmu IiAir— Jom Fakilt. 

18W.A9S 

MjaxudlaMy'* 

Set Laxs AcqumnoH An, 1894t h. lAU 
LLuB.80Bom.STe 

y 

immoveable”— 

Su Civil Pbogiduu Codi, a 44A. 

"immoveable property”—' 

See JvBiBDicnoir 

l.I..B.88BoflDu878 
See ante, “ any person whose immov- 
able propOT^ has been sold.** 

Su poai, ** movable and Immovable 
property of a delkulter.** 

SeepnM, person whose immovable 
property has been sold.** 

See poei, “ suits for land or other 
immovable property.** 

in Act I of 1877, a 0— 

FuzLua Bahman a Kbishna Pbabad 
I.L.B wS9 0alo.'614 

” imperflBot title ”— 

See ani6, ** having only an imperfeot 
title.** 

"import”— 

See Bombay Abxabt Act, 1R78, m. 3(70^, 
9,43 I.Ii.B.88Bom.880 

-I “ imposition ”— 

5ee ante, "all impositions upon ten- 
ants under the denondnation 
of abwab.** 

— ** imprisonment ”— 

Masammad Tusotuddiv V, Sbgbbtaby 
or State tor Iiidta 

I. L. B. 80 Oalo. 878 
ao.7 0.W.ir.788 
L.B.80I.A.154 

— " improper description **— 

Su "stamp of'improper de- 
scription.** 

"in accordance with law,” in 

Act XT of 1877, Sch. H, Art. 178- 

MuBABl LaL V. UmtAO SlBOH 

LII.B.88A1L409 

SuBRAiiAXiA CHimAB a Bamohavdea 
Attar Z. Lu B. 28 ICad. 187 

— : ** in accordance with law 

18aW.*jr.088 


WOBD8 AND PHBABBa-^iifd, 

"incapacitated**— 

8^1^ “Inilw .mt ltiMp«ettatod* 

Am.*’ 


la Aot XLY of 1880, 

ii88],B^la.— 

JAOAnASXA Rao V. Kamabajo 

I.LuB.S4]btd.S8« 



KnRhEimBOB b THAXXAirA Bbsoi 

LIiuB.S61CBd.e87 


— "la lMina,-laAotYl of 1888, 

SAHXABAXABAyAHA VaSHTAB O. SaUBAXA* - 
XARAYAXA AtYAH (1901) 

LL.B.S6Kad.848 

— “lajuiy”— 

la Ao» XLV of 1880, a 44- 
JowAHiB Pattak V. Pabbboo Akib 

L IkB. 80 Calo. 418 
aa 7 G. W. IT. lie 

la Aot ZIV of 188S. a 811— 

Soffli Bhusax Sadku V. Amav Honnx 

7aV.ir.488 

Set PnrAL CoDX, .. 285. 6 Bool Or. 87 

— "ImoBte.**— 

See ante, “ for tbo beooSt of tho 
Imoate. of tho boopltoL’* 


"laopontlTo"— 

See ante, “ booooio nMless and lo> 
operatlre.” 

•• laqnlry," la Aot I of 1884- 

' EraA a SiOBBTABY or Statb 

LL.B.80 0ala8e 
sa.7 0.W.ir.848 


"la reopeot of the aaaw 

matter*’— 

See CiTiL Pbocidubi Cooa 1882, a 28. 

LL.B.81Bom.6ie 


"lastmmeat" — 

8 e« Goabdiaxs axd Wabm An, a 89 
LL.B.ieBom .876 

"laetmoieatooDiptialBgorrelat. 

lag to MToral dlattnot matter.** la Aot 
I of 1878, a 7- 

RifBBXxoB miOBB SrAar Aor. a 61 ( 1 ) 
LL.B. 88 X 88.478 

"laetruaeatof ailMhIef **— 

Tn Thjwa L L. B. 98 (Ma 408 
* aa oa W. X. 778 


iSeeExBcunoir 
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WOBDB AVD PHBABaS-eonli. 


^‘initnimentB of gaining,” in 

Bm.AotIIofl867,a.l- 

Ambit Sinqk V. Kino-Empbbor 

60.W.N.608 


” Insnranoe **— 


gee poef, ” policy of aea inanranoa.” 

** intangible thing,” in Act IV of 

1888,8.64- 

Bamasami Pattar V. Chinnan Asabi 

1. Ii. A. 84 Mad. 448 


” interest”— 


gee ante, ” any person having any 
interest in, or charge upon, the 
property." 

gee elite,” devolution of any inter- 
est” 

gee poet, ” protected interest." 

gee poet, ” right, title and interest 
of the debtors." 

SeetpoeU ” some interest in.” 

- ^interested”— 

gee poet, ” person interested." 

■e ” interest in the state of the de- 


ceased,” in Act V of 1881, a. 68— 

KiSHBir Dai s. Satyxvoba Nath Dutt 
l.li.B.a8 0ale.441 

•• interruption ”— 

gee poet, " Without interruption." 

” in the absence of a contract to 

the contrary,” in Act IV of 1888, s. 88— 

Bamabhadrachar V , Srinivasa Ayyan- 

GAB I.L,B.84Mad.85 

"in the case,” in Act V of 1888, 


81887 (8)— 

King-Eupbrob V. Bala 

I. !«. B. 86 Bom. 676 


Qubbn-Empbiss 


V . Bamasami 
I. L. R. 84 Mad. 881 


" in the event of the death, re- 

algnation or removal of a Subordinate 
Judge, or of his being incapacitated by 
illness or otherwise fbr the performance 
of his duties, or of his absence from the 
]daoe at which hia Oonrt is held,” in Act 

Sziofl887,s.ll(i)— 

Qatpu Lal V. Mathura Das 

I.Z1.B.86AU.I88 

. *^in the enerciae of his oiBcial 


fnnotlons'*— 


gee Pbnal Godi^ e. 161 . 

LlA&81Bom.886 


WOBDB AMD FHBABBB-eoiilA 

"in the ordinary course of busi* 


See Evidence Act, s. 32 (2) 

18 O. W. N. 71 
- " in the presence of 


gee Will— Attestation*. , 

I. Ii.B.16Galc.l8 

"intoxicating drug,*’ in Bom. 

Act V of 1878, a 8 (9)- 

Enperob V . jAMSErJi Cawasji Gama 

1. 14. B. 87 Bom. 661 

"involve some substantial ques- 
tion of law," in Act XIV of 1888. a 


Banks Lal v. Jagat Naratn 

I. L. B. 83 AU. 84 

' in which the rent payable by 


the tenant has been a matter in issue 
and has been determined.*' in Act XII 
of 1881, s. 188— 

Beni Prasad Kuaiu v. Batulan Bidi 
I. L. B. 88 All. 888 

" irregularity," in Act V of 1888, 


a687— 

Bamakuisuna Reudi a Emperor 

I. L. B. 86 Mad. 688 

"issue"— 

See ante, ” in issue.** 

See ante, ” in which the rent payable 
by the tenant has been a matter 
in issue." 


-4" issue of notice 


See Limitation Act (XV ok 1877), Art. 
179 (6), 8cii. II. 

I.L.B.30Mad. 80 
" istemrari mokurari ”— 


See poet, ” mokurari istomrarL” 

-- "Joint ancestral family pro- 
perty”— 

get Hindu Law L Ii. B. 38 Bom. 478 

- "Joint-oreditors,” in Act XV of 

1887, a 8- 

Pebiasami V. Krishna Ay van 

I. L. B. 86 Mad. 481 

"Joint frmily property!”— 

gee Hindu Law I. Ia R. 88. Bom.|478 

gee Limitation Act, 1877, Sch. II, Art. 
127 . I. L. B. 16 Mad. 67 

L L.B.18AU.888. 


• "Joint property 


gee Hindu Law I. li. B.88Bom. 478' 



(; ism 


DIOBSC GT osssa 


( ISIM ) 


-WOBDB AMD PBBAaW-eoiiU. 
j "jQdgUMnt"— 

Stt Limaa Pas 9 uit, 1865 ^ Cb 18 

LL.B.801Ud.8U 

— "jQdgnMnt'’-- 

In Aot 3CIV of lAGS, ■. 906— 

RAjoaBWAB Pbobad Nabaw SntoK « 
CEASDBiaHWAB PSOBAD NaBAIH SWOB 

TaW.lT.SGO 

in IiottorB Patent, High Oonrta, 

1866,01.16— 

ArFABAia Paul «. Soscasubdiu Muda- 
LiAB . l.l4B.961Cad.487 

Saw CooMABBB V. Ramricx DASa 

6aw.ir.78i 

ComuBbiAL Babb ov Ibdu «. Sabjo 
Sabbb . I. IaB. 94 Mad. 969 

DimOA Pbabada Nayaudu «. Mauukab- 
JOBA Pbabada Nayasu 

I. IbB. 94 Had. 868 

/art Hobaob Lyall 

LL.B.98 0ala986 
ao.8 0.W.M.964 

KoiFinuiu Cbbiti «. Raikbayblo 
Cbxri . . I.Ii.B.94Mad.611 

Nabayabababi Bbddi «. OauBU Rbddi 
L Ib B. 96 Mad. 648 

PVBIBTBAYBLV MuOALIAB V. BbABBYAX 

Ayyaboab . I. Ik B. 96 Mad. 406 

Sabapatbi CBBrn a. Nabayababaiu 
CBB xn . I. Ik B, 96 Mad. 666 

Sbbbaoibi Bow «. Abkub Jobo Arab 
Dowla . 1. 1.. B. 96 Mad. 609 

Vyasaobaby V. Kbseayaobabya 

1. Ik B. 96 Mad. 664 

in Mad. Aot VnX of 1886, a. 68— 

Vbbxata Payayya Rao «. Vbbbata 
S uBBAYYA . I. Ik B. 96 Mad, 4U 

"Judgmantdebtor"— 

8u fod, “ aama jndgmentdabtor.” 

Jndiolal datarminatlon **— 

«Amtkw Agabwaua V . JnuB Kaxab 

6aW.ir.964 

— : — : — " Jndiolal offloar"— 

8m Xtaamnn Jvocijl jubibdiotiob ob 
LI kB. 16 0ala.897 

■ •' ' — "Jndloial iflrooartlnga,** In Aot 

Vofl8e<a476- 

SAinmtK-PnaAi a Biania^ ifuamn 

OB IklCmiOBOliY 

L Ik & 96 Mad. 868 


WOBOB AMD PBBA8B8-eoiilA 

: — " JuladlottoB "— 

Su oate, “OooBt of oompatant 
Jnrladlotlon.** 

See <mle, “aKoialaada JUBladiotion 
not Yaated In It by law.” 

In Aot ZIV of 1889, a 678— 

Mobmb Cbabdba DA8 «. Jamibvddib 
Hollab . L Ik B. 98 ggg 

a.a6O.W.M.80e 

.--"Jnry”- 

8 m poet, “whara tlia trial Yraa by 
jury.” ^ 

"Jnatloa”— 

See poet, “oooaalonad a lUlnra of 
Jnatloa.” 


-- ”kaiml”— 

Pabbl Stitt kir V. Kbbamuddi Saam 
6 0.W.M.816 
— "klndBOd*’— ,, . 

See ante, “ dlatant klnifand.” 


— "knowledge of the nature of th^ 

Aot •— 

r 

Su Ikbabuy L Ik B. 84 Oalo. 886 
'“labluun.” 

8m WUAi— OOB aXBUOTIOB. 

I. Ik B. 98 Mad. 166 

."land”— 

8m aeOe, " oropa or other prodnoe 
of land.” 

8m poet, " anlta Ibr land or other 
inimoYable proparty.” 

in Aot X of 1868, a 98 (4)— 

RooBs'tk Bbboal Coal Compaby, Lnt. 

LIkB. 98 Oalo. 486 
^6O.W.M'.840 

— -inAetVnofl870- 

Duboa Sibob a Bibbbbbab Dayab 

LIkB. 94 All. 918 

In Ban. Aot IX of 1878, a IG- 

lloxvBs Kobbi a DBrrar CoimiaaioB- 
BB OB CBOTA KaSBUB 

LIkB.9eOBlo;688 

ae.7aw.M.90 

"landlord’ — 

8m oala “anything nddflli tte 
landlord la vndor thiaAotyra* 
gnlrad or anthoilaiAto do.“ , 

"laBtraMdadtogatlior*';-^ 

telbYOBCB LlkB,MC«la9M 
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WOVDB AND PHRAUB-eoiild. , WOBD8 AND FHBABBS-eoiilS. 


— «law”— 

Fee ante, “ bound by law to pay.” 

Fee cmfe, ”esarolMd a Jnrladlotion 
not yeated in it by law.” 

Fee aatep ” In aooordanoe with law.*’ 

Fee ante, Involve aome aubatantial 
qneation of law.” 

— -“lawfbl”— 

Fee anie, and it ahall be also law- 
ful.” 


''lawfbl guardian” in Aot XLV 

of I860, a. 881, Biqpln.— 

JiainvAnHA Bao v. Kamabaju 

I,L.B.84Kad.88d 


**lawfdl]y engaged,’* in Aot XLV 

of 1860, B. 896-* 

VUXARAOHAYA GhAUAB V. EmPIBOB 

^ LL.B.86Mad.664 


See post, ” Mulgeni leaae.” 

Fee ptMt, ” the aub-leaae ahall not be 
Valid.” 


” ma lik ”— 

Fee Hindu Law — Will— C oNSTBUonoir 
or Wills— Estates Absolutb ob 
Limited I, L. B. 10 Calo. 848 
I. L. B. 20 Oalo. 906 
l.L.B.84 0alo.406;884 
LB. 84 LA. 76 
l.Ii.B.a7Calo.44:440 
4 0. W.N.487 

“malikana**— 

See Deed— C oMSTHUCTiuN. 

I.L.B.9A11. 691 

“mark”— 

Fee poiU, ” Trade Mark.” 

«• marriage 

Fee ante, ’’breach of promise of 
marriage.” 

. ’’material defeota*'— 

Fee Transfeb of L’uopebty Aut, h. 65. 

I. L. B. 80 Bom. 588 
- - ’’materially alter the atruoture 
of any house,” in Ben. Aot II of 1888, 
8 . 886 - 

Kbsuub Chandra Sen v. Calcutta 
Municipal Cori*oratiom 

70. W.N.874 


- ” legally recoverable 


Fee Civil Procedure Code, 1882, m. 111. 

1. L. B. 80 Bom. 178 


— ” licenae **— > 

Fee Easement . I. L. B. 88 Bom.4887 | 

— ” like j 

Fee poet, ” open square or the like.” I 
Fee poet, ” or the like.” j 

— ” living in adultery ”— 

Fee Adultery L L. B. 80 Mad. 888 . 

— *• lower olaaa 

Fee ante, ” but of a lower olasB." 

— ’’mafeebirt tenure”— 

SteOBun ieW.B.F.C.ail ' 


“BWteriBl..” In Had. Aot I of 

1886, n. 66 (,)- 

Queen-Emprehs r. (jAKuayva 

I.L.B.84Mad.417 

•• may,” •’ must,” meaning oil 

Fee Railways Act (iX of IHOO), h. 140 

I. L. B. 86 dale. 184 

— may commit,” in Aot V of 
1898, B. 477- 

Keily V. Kino-Emperor 

I. L. B. 88 Oalc. 484 
B.(L 6 0. W. N. 609 

” means of Bubsistenoe 

Fee pt, ” ostensible means of eubeist- 
ence.” 

” medicated article,” in Bom. Aot 
V of 1878, a 68— 


— ” Magistrate 

Fee ante, ” information given to a j 
Magistrate.” ! 

— ’’Magietrateof theHretolase”— | 

Fee Emioration Act, ■. 111. 

I.L.B.81Bom.611 ; 

"malice”— 1 

» 

Brim 8bk a Sita Ram I 

LL.B.84A1L868 ; 


Emperor v. Jamsetji Cowasji Cama 
I. L. B. 87 Bom. 661 

- ” member'*— 

Fee ante, ” dependent member.” 

— " member of the village 00m- 

munity,” in Aot XVllI of 1876, a 6, oL 


DrIO BijAI SlNOH V. DSPUTY CoMMlB- 
SIONER OF QoNDA 

1.1I.B.84A1L480 



( isin ) 


D 1 GB 8 I or OASB. 


( isin ) 


WOBDB AHD 

— ** mw garb— «nw oa tk* part 

of tb* oredltor to ra* th* d«Mor 

or to oaftoroo any otbor ronudj agolnat 
him,” In AotlX of 1878,1. 187— 

Rahjii Snioa n Natbat 

LlAB.a4AU.804 


" moro right to rao’ — 

See AmomixHT 


LL.B.8e CMa84B 
See iBAxanx or Pboputt Act, s. 6 (e) 

laaw.N.sM 


— "mMae proflto 

Nabtat Siboh «. Hab Oatan 

LL.B.aOAU.a 76 


See mfe. “Instnunont of miiohtof." 

« mlMonduot,’* in Aot ZIV of 

1888,1.881- 

Kau Gbabait Sibdar «. Sabat Cocb- 

DIB CHOWOHOBT 

LL.B. 80 0100.887 
o.o.7 0.W.B'.048 

“mlitako”— 

Su ante, "ftmad, nupriie or mli- 
taka.** 

— "nudmrail"— 

See Bbhoal TnrAHoy Act (VIII or 188S), 
a 74 ia0.W.V.170 

« mokurari litemrail”— 

Aonr BuroH Utadiita v, tSatux Bhebak 
Shah LI>.B.80 Dale. 80 

M.7 0.W.V.8IA 

NABsnoH Dyal Sabv v. Rak Habaih 
S oroH L L. B. 80 Oalo. 888 

——"money’'— 

SeeWax I. L. B. 80 AU. 488 

"money likely to beoome doe ”— 

See Toda Gibab Auowaxob Act, a A 
LL.B.88Bom.a88 

"month"— 

See Mabixb Ihbcbavcb 

I.L.B.8eOaIo.818 

"month lunar or oalendar" — 

See HABun ImoBAXoi 

i8aBr.ir.486 

" mortgage"— 

See enUe, "BngUah mortgage." 

See podi * spsolfloftlly movtgigida” 

"motlTe or reward"— 

ike PAhal OoDi^a 161. 

LIi.B.81Bom.886 | 


WOBDB ABB PBBABBB-cpaM. 



Nabayava Baja «. Bamchahdba Raja 
Z. L. B. 88 Had. 881 

— " movable prop ert y "— 


lnAetZVefl877,86h. IL Art 

Amhab Au Khah V , Khubbrbd Au 
Khah LL.B.a4AU.a7 

a.o.]AB.a8LA.a87' 

la Aet ZIV of 1888, 0.888— 

Tabtasi BHOLAHAlds HaWbhabhxb a 
Bai Kabhi I. U B. 88 BonL 808. 

— " mnlgenl laaae - 

NABAYAH HaHJAYA V. RAHaHAXSBA 

Dbvasthax . LL,B.87Bom.878. 


"nadarad"— 

Au NAsm Khah v. Habis Chaxd 

LXaB.«aBAU.80> 

. .... . “ ntiftliin 

Su DhBD— COH mOOTlOH. . 

LL.B.14jPa]o.88e. 
"neoeaelty"— 

Su Bntov Law— Aubhatioh by Wnww. 

L Ik B. 88 Bom. 877 

"no poorer to alienate,” in Aot 

loflB84^e.88- 

JIahaioud Au Baja Atbbqal a Ahak- 
MID Au Baja Atbboai. 

LL.B. aOlUd.887' 


_ "noUoe"— 

Su Lahd AoQDismoir Act, 1894, a 18. 

tL.B.80Bom.a78. 

Su poet, “the date of iaening a 
notioe." 

— " now on her paaaage 
Su CHABilBB Pabty 8 B. Ii. B. 844 


"oooaaioned a lUlnra of JuBtioo,”' 

in Aot V of 1808, a 887— 

KnChEHTHBOB a Tbdmal Bbddi 

LL.B.84]Cod.888. 

"oooaaiona”— 

dMoata “fod itahaU be alao law* 
fU for the Oourt Ota theoa or any- 
othw oooeudonia*’ 


— "ooenpaata"— 

CnooMBi Muani Hvainr a Labu 
LL.B.a4AU.L 
I4.L.B.88LA.180, 
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WOSDB A2I3> FHRAPEB-Hxmfd. 

*• oflonoe »•— 

See ante, ** any such offence.’* 
In Act V of 1888, 8.4 (0)— 

' AnuM V. Bhfsbob 

I.L.B.80Mad.6O7 

See Gbimihal Fboobdubb Godf, h. 480 

* I.L.B.11A1L 480 

SeelUiLWATs Act.b. 113, cl. (^). 

^ LIi.B.80All.e5 

•• offence, ” trial of— 

See GatKiB TBiarASS Act (I or 1871), 
a SO, Sob. 11 

* l.L.B.84Galc.086 

"vaAoMk" la Act ZZV of 1879, 

a 8— 

Adams v, Emperob 

I. L. B. 88 Mad. 807 

— ** offences Involving a breach of 

the peaee,”.^ Act Y of 1888, a 110 (e)— 

Abun Samamta V. Empebou 

I. L. B. 80 Gale. 888 

• « offer for sale 

See poef, ” sells or offers for sale.” 

** officer in charge of a police-sta- 
tion,” in Act V of 1888, a 4 (/) (p)— 

SOUOITOB TO THE QoVEKEMENT Or IeDTA 

a Madho Dhobi 7 G. W. B. 881 
” omission,” in Act V of 1888, 


Ramaxbishea Reddi V. Emperor 

I.L.B.a8 Mad. 588 

— •‘only”— 

See ante, ** having only an Imper* 
foot tltla ” 

“open place”— 

See Fouge Aci', DAI, b. 34. 

L L. B 87 Gala 850 

” open square or the like,” in 

Ben. Act in of 1888, Boh. XVII, rule 84-* 

Noei Laii Sett v. (Corporation op 
Calcutta 7 G. W. B. 858 

« option 

See poef, “ shipment at seller’s op- 
tion.” 

— ”opntrapaiitradl”— 

Qooroo Pas Mvstati t*. Sarat Cbueder 


MusTAjfi 


L L. B. 88 Gala 888 
ao.8G.W.B'.781 


WOBD8 AND PHBABBB-eoniA 

•• or the like,” in Act Z of 1808, 

a 88(4)- 

Rookb a Dexoal Goal Gompany, Ltd. 

I.L.R.88Calo.486 
ao.5G. W.N.480 

“order”— 

Se* pu^l, *! party against whom an 
order is passed.” 

in Act X of 1887, a 84- 
Padan Saiia p. Kmpkkoii 

7 G. W. N. 808 

“ order granting a oertifloate,” in 
ActVZI of 1888, s. 18— 

Vbnkatkswarlu r. Rkaiimakavutit Raja 
Krihtxaji I. L. R. 85 Mad. 8M 

“ order him to be committed for 
trial,” in Act V of 1888, a 488- 

Quskn-Kmpkkhs V, Sitrrndka Nath 
Sarkar I. li. B. 88 Gale. 887 
ao. 5 G W. N. 574 

— . “ order made on appeal ” — 

Sunder Koeb v. ('ii\niiihiiwar Puosad 
S iNGir I. li. B. 80 Gale. 878 

“ ordinarily”— 

See aiUe, ” Gourt to which appeals 
ordinarily lie.” 

.. •• ostensible means of subsist- 
ence,” in Act V of 1888, a 108 (5)— 

(2UKEN-KmPRES.S t\ PouHAX Ad A RW ALLA * 

5G. W.N.88 ' 

— •’ other”— 

See ante, “ crops or other produce of 
land.” ^ 

See ante, ” foaud, eurprise or mistake, 
or such other special ground.” 

. “ other reasonable cause ” — 

See etnfe, “any other reasonable 
cause.” 

in Act XVIII of 1878, a 18 (/)- 

In the matter of a Pleadbr 

I. L. B. 88 Mad. 448 

1 “otherwise,” in Act XIV of 

I 1888, B. 800— 

Banarasi Perhiiai) f». Kashi Khihiien 
Nahain I. L. B. ^^7 

B.o. li. B. 88 I. A. 11 
5G.W.N.108 

“owner”— 

See poet, “ the purchaser shall not 
acquire . .. owners.” 
in Ben. Act 111 of 1888, a 8(38)— 

Fink v. Cubporation or Cai/hitta 

I. 1a B. 80 Gale. 781 
B.O.7G.W.N.706 


VOL. V. 



( uiei ) 


DroBBT OF CiASn. 


( U16S ) 


W0B08 Axn* PITBAHIH nwill. 

" owam of mlaM 

Sumsta LIfcB.84CMo.M7 

“ownorof patdtaco.” 

Sea Railways Act. m. 7S. 

L If. & 88 Box. 708 

"paid**- 

See poH, “onmlu haa lightly paid 
undortho goaTaatea.'* 

5m jMft, “the area for wU^ rent 
hM been prerloutly paid.” 

In dot ZV of 1877, Boh. H, Artai 81. 
88 — 

Rajah or Viuahagbam n SiTRUOHiitLA 
SoMABHRHARAS L Ifc B> S6 Had. 686 

— PWjykPta halbek 

Harbi^ a Bbown 

L Ifc B. 88 0410.881 
ao.60.W X.789 
Ifc B. 88 LA. 168 

“partieaoonooniadln anoh dla* 

pnta,” In Aot V of 1888, a. 146 (i)— 

Kbishka Kamini a About. Jubbab 

LL.B.80 0aIc.lB6: 
BA6 0.W.Zr.787 

**partlflotothsaoit,"ln Aotznr 

of 1888, a. 844 (e)— 

Kabimuddin Sabxab a Lam. Uba 
LIfcB.88 0alo.686 
an. 60.W.ir.787 

“party”— 

See mUe, “ all proooedlnga under ihia 
Aot between party and party.” 

* 5m ante, “ all the portloa to a aoit*’ 

8m Oomnucrr Aot, a 64. 

LIfcB.MOalo.881 

“party against whom an order 

la paaaed,” in Aot ZIV of 1888, a. M8- 

MoiDor Kirm a Kuina Kurn Am 

LL.B,MlIad.781 

"paaaed Jointly”— 

5m ImoTATiOH Act, 1877, acn. n, Abt. 
17A Bxn. 1 LIfcB.81Bom.00 

"pay"— 

5m miu, " bound by law to pay.” 

• “payment”— 

5m mie, " date of payment” 

5m oatc, " ftor payment to the deoree- 
hoUar.” 

“paaoe"— 

5h oBta offeneea Involviagabroadi 
of the peaoa” 


WOBDB ABD PflBA8B8-eea«. 

“pension"— 

5m pod, ” poUtloal penslona” 

“person ”— 

5m Comtbaot Act, b. 64 

L]L;8..MOi^8a 

5m Coubi or Wabdb ' 

,LLB.MOalo.7M 

5m STAMr Aot, 1870, a. 61. ' 

7 L Ifc B, 87 Oslo. 884 

“ person aggrieved,” in Aot V of 

1888, a IfS- ” . . 

' BiAOcoAxr a Moobb, 

L Ifc B. 88 Had. 48 

. . BunitoR. a Imuauf k 

Llfc^MAlLUa 

— “ parson entitled to Instltate a 
suit or make an appUoatiolt,” In Aot ZV of 
1877, a 7— ; ^ 

FBBtASAni a Kbishka Attan 

LIfcB.MUad.481 

. *< person interestad,” Ih Aot I of 

1884, a 88— 

Nabain Chahdba Bobal a Sbcbitabt 
or Statb vob India < 

LIfcB.M<3alo.l68 
aaBaW.V.848 

” person whose immovable pro. 

pertyhaa been sold,” in Aot ZlVof 1M8, 
aSlOA- 

Maimkarjunadu Sbtti a Linoa Mubti 
Pantclu . I. Ifc B. M Uad. 

Fabbsh Nath Sinoha a Nobooofal 
OHATT orADHYA L Ii. B. 88 Gala 1 
aa 6 O. W. U. 881 

“ personally intereated”- 

5m Cbihinal Pbooidubb Codb, a 806. 

L Ifc B. 87 AIL M; 88 

“phyaloaloomfort”- 

5w ISabbhbnts Aot, a 88(e) 

L Ifc B. 80 Bom. 818 

“ phyaioal posaeaalon,” in Aot 

ZV of 1877, Boh. n. Art 10- 

Batul Bboam a Manbub Am Kban 

LIfcB,84AlL17 
aa Ifc B. 88 LA. 884 
BaW.V.8M 
“ plaoe to wUidi the pnblio have 

CAWAan MaswAvn Shboct a Gaiix 
Indian Fbunsula Railwat OoMrAinr 
LIfcB,MBom.e08 

dMFnAonoi L Ifc B. 88 Bom. 888 



( U16S ) 


DIGEBE or CASES. 


( 13164 ) 


WOSDB ijn> 7HBA8SS— eontf. 

MpoUoelbtM”— 

See pod, “ rendaxtag aaoh fbroa att- 
etontin tha dlMdiarga ofall ita 
. datlaa.” 

^ *'polloaatation’*— 

reeaii(c,'‘offlioariiiaharga of apoUoa 
atetion.” . 

■ **polioy of aea-iaaoranoa,'' In 

Act n of 1889. Bdh. 1, Art. 47, oL A- 

Jn tte matter of a RnxRncK usder 
niB Ikoiak Stamp Act, 1800 (1003) 
I.L.B,80 0alo. 666 

"polttkid penilona,'* In Aet 

zr of 1888,8. 9ee(f)- 

Huthusami 'Naidu i> Ai.aqia Manavala 

SlMMALA AAJA 

L]:hB,9eKad.4aS 

♦‘poaaeaalon**— 

See <Me, “ aotual posaosaion.’* 

See ante, “ phyaloal poasaaalon.” 

In Act ZV of 1877, a. 88— 

«Lalla Kamhoo Lal «. Makki Bibi 

6 0.W.H. 801 

In Aet ZIY Of 1888, a. 881- 

Mamohabax V. Fakikuhakd 

LII.B.86BOIII.478 

"powap"— 

See ante, “ no powar to alianata.” 

_ ... M pnjndlaa 

See pod, “ to tha prajniioa of the 
pnrohaaar.” 

" praralllng latta 

See BHHAHOaxasT op Bxiit. 

8W.B. 88 

- "praranted by any anfllolant 

oanaa," In Art ZIY of 1888, aa. 108, 108, 
668- 

SoXATrA V. Sobbaxha 

I. Xa B. 88 Kad. 888 

"prior to tha xaallaatlon," In 

Art ZIY of 1888, 0.886- 

Baxmaxateax Cbxitiab «, SuaaBA- 
XAXa Saohoal 

LXaB. 961Eaa. 178 

"pxobobla oanaa"— 

Bee poet, '»aaaaonabla and probablo 
oauaa." 


WOBD8 AND FHBABBS-omlA 


" prooaading 

Su ante, “Judlolal prooaading.” 

in Art ZY of 1877, a. 14- 

Japar V. Kaxauni Drbi 

I. L.B. 880x10.488 
R n nr. Iff. ifiO 


•• proceedings 

See aiUe, “ aU prooeedingB under this 
Act between party and party." 

a in Madras Act VIII of 1865, a 80— 

Diiarmakatra of 'riNNANOHB TBMrLj a 
]Avrii.Mi J)osa I. Ii. R. 26 Mada 680 


— •• proceedinga 

Sec “ PUEMIDBN'CY SMALL (’AUSB COURTS 
Act," 8. 38 I. L. R. 31 Bom. 269 

“ produce 

See nntee “ crops for Other produce 
of land." 

— “ profits •*— 

See nnfr, " mesne profits." 


••projah”— 


Sec laE.VKB — Ct)XHTRi:C'T10N 


aSW.B. 888 


“ promise”- 

See. mUr, “ braaoh of promiaa of mar> 
riage.” * 

._ •' proper Court ” — 

See Kxim;i;tion 18 O. W. Z. 688 


“ property , 

See ante, " immovable property.” 

See ante, “ movable and immovable 
property.” 

movable property.” 

See pod, “ ealeable property." 


In Art YH of 1870, 8ch. 1, Art. llr- 

Jh re LakhuMisakayaxa Axm«. 

I. h. B. 86 Kad. 616 

Bee Mobtoaub I. Xi. B. 89 AIL 886 
See Prxal Code. s. 4i». _ „ ^ 


•• proprietor ” — 


See Court of Wards , ^ 

la Ifc Re 80 OalOtt 28 


81 proprietoPi** in Act V of 1888f 

a 61 p— 

Uawai. RaI V. SUMBB ChAKD 

L IaR.26. A11408 

18 8 2 



( 13168 ) 


DlOaSI OW CASKS. 
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WOBDS Alls 

'* pmwaoutiiig with dm dQi> 

ganoe,” In Aot.ZV efl877, 1. 14— 

Dasiath Bai n Bimunr Rai CsAitDAH 

LL.B.a8Aa484 


" proMontloni,” in Ben. Act HT 

of 1860, ■.49(1)- 

Buothidba Lai. Mmn k Emmoii 
7 0.W.V.888 


^9roteetedlntereet,»in Act vm 

of 1886, ■.160- 

Asboy Kviiab Soob «l Buoy Cbano 
Mohayap L.L. B. 88 Oalo. 818 


— “public*— 

SttMie, V piece to which the pnbUe 
heve ecoeee.'' 


“ public plecef — 

8u Oakbuho L L. & 80 Bom, 848 

“ public purpoee," in Act I of 

1804- 


Esba V . Sbcbbtabt of Statb 

L L. B. 80 Oalo. 88 
■n.7 0.W.V.948 


“ public eerraat* in Act BLV 

ofl860,a.Sl^ 

NaIakudoin a QiruN-BaiFBBra 

l.I..B.a80aIa844 

“ public etieet*— 

ABBLBSVAB MoitlOlIFAUTY A RlXKAT 
CBABD KaFUBCHAND 

1. L. B. 85 Bom. 816 

“publication*— 

Babal Rai a Soiibb Ckayd 

1. 1- B. 86 AIL 488 

“pubUeher*— 

Am FBimixo Fbhsbs ABs NiwaPARse 
Act, 1867, a 3. L IaB, 88 Oalo. 414 

“publlehing or oondnotlag* 

■alee— 

Am Civil Fbocbdukb Codb (Act XI7 
01 1882), a 311. 1, Ia B. 88 Bom. 678 

« “pnnielunent*— 

Am i»iI, “Bhall be of anjr of the 
lower caatee of the people on 
whom it mey not be improper to 
inflict eo degrading a pwiiah- 
ment.” 


^ xvctiBn, 

86h.n,Art.l84— 

Makayisbamik Etvait THAJIBinUK V , 
Ammu L XAB.841lad.471 


YOBDB AVI) BHBABBB-Miitf 

“pnrchaeer”— 

Am fott, “the pnrchaeer ehallnot 
acquire, etc." 

Am pott, “to the prq|ndlce of the- 
purchaaer." 

“purpoee”-* 

Am antt, “for the pnrpoaeoforoae* 
examination.” 

Am ante,. “ public purpoaa" 

Am pogi, “eolely for agrionltmal 
pnrpoaea” 

<• gueetion of law *— 

Am ante, “ InTolTe Bome enbitantial 
gneatlon of law.” 

“reallaatlon*— 

Am Mte, “ prior to the reallaatlon." 

“ reaaonable oauae , 

Am onM, “any other reaOonablo 
canaa” 

Am ante, “ other reaaonable ceoae." 

« 

“ reaaonable and probable' 

oauee*- 

BmM SxH A SrrA Ram 

LII.B.84A1L868 

“reclaim*— 

Sramhao Paxdcbano a Sbcsbtaby or 
Statb fob Ibdia 

I.I,.B.86Bom.88 

“regiateied"— 

Am anU, “ contract in writing reglai 
tered.” 

•• reUtlTe,* in Act Z of 1886, a. 

106— 

ADMUriSTBATOB-GinriBAL or Madbab a 

Smisov . LL.B. 26]Ud.68a 

" remedy ”- 

Am ante, “ mere fbibearanee ... to- 
■nlbroe any other remedy,”eta 

“removal*— 

Am ante, “ in the event of the death, 
realgnatloii, removal," etc. 

■“ rendering amdi fbroe (La, the 

police fbroe)eflloientm the dlaehargemall 
ita dntlea,* In Ban. Act IV of 1888^ a. 8— 

Buoybiidba Lal Unm -a KmiaoB 
7aW.V.888 
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DIGEST OF GASES. 


( 13168 ) 


WOBDB AND PHB48B8-eoiiAi. 



See ante, “ abatement of rent” 

See ante, ** in whioh the rent paarable 
• by the tenant hae been a matter 
in ieeue/' 

See poet, “the area for whioh rent 
hae been previouely paid." 

in Bom. Act V of 187S— 

Sadashiv V. Bamkrishxa j 

I.L.B.86Bom.666 ! 

-'rent-^— 

See Bsmoal Txk ancy Act. s. 07. 

11 0. W. N. 110 

See Csss. AsaxssMXNT of. 

LL.B, 86 Oalo.88j 
11C.W.N.106 

<<report/*ln Aot Vof ISeSia 4 

•(8)— j 

KiNo-EMPmoR V. Sada I 

^ ^ I.L.B.26Bom.lOO | 

required**— 

See ante, “ anything whioh the land- 
lord ie. under thie Aot required 
or authorieed to do.” 

**required or authorieed to do.** 

See BixaALTxirAKCY Act (VIII or 1886), 
■.188 I.L.B.86Calo.881 

“ reeervationa 

See ante, '* all etipulatione and reeer- 
vationa” 

“reside*’— 

See Imbolysnoy Act, b. A 

11 B. li. B. 864 

“reeidenoe”— 

See DiYOBoe Aor, 1869, e. 2. 

80.W.N.a60 

••resign**— 

See Khoti SxrcLsaiBYT Act, 1880» b. 10 
L L. B. 81 Bom. 867 

••resignation’*— 

See ante, “ in the SYent of the death, 
reeii^tion,’’ etc. 

••reveree the Ending' and aen- 

tenoA.’* in Aot V of 1808, a 488 (1) (8)— 

Saiu Ayya a BuraROH 

LIi.B.a6Had.478 

•• revivor,** in Aot jXV of 1877, 

48611. IZ, Art 180— 

Hovohab Das a Futtih Chaitd! 

LlA&80 0aio.07e 
aa70.W.ir.786 


WOBDB AND FHBABBB-eoiitf. 

- ••right”— 

See ante, “any dispute shall arise 
respecting the right of Bueoeseion.** 

See jNMf. “the purchaser shall not 
acquire any rights, eto. 

“ right, title and interest of the 

debtors **— 

AxnoY Kumar Soon a Buoy Gravd 
Moiiatap I. Xi. B. 80 Oalo. 818 

“rightly paid**— 

See pnat. “ Bum he hss rightly paid 
under the guarantee.” 

— •• run to waste.'* 

See MuNiriPAUTY 

I. L. B. 88 Bom. 460 

- “sale”— 

See ante, “ date of Bale.” 

See past, “ sells or oflbre for sale.*’ 

in Aot VII of 1870, a 84- 

Kedar Nath Sh ah a t>. Emperor 

I. L. B. 80 Oalo. 081 
ao. 7 O. W. N. 704 

“ Baleable*property,” in Aot XTV 

of 1888, a 866- 

Siioilojakuno Ojha V . Peary Cuabah 
Dey I. kb. 80 Oalo. 470 

ao.6aW.N.788 
“ same olaes , 

See ENnANOBMKNT or Rent. 

0 W.B.88 

“ same Judgment-debtor,” in Aot 

XIV of 1888, a 806- 

RaMANATIIAN ChETTIRH V . SUBRAMAVfA 

SA8TR1AL I.K&861Cad.l70 

" same transaction,** in Aot V of 

1808, a 286- 

CnXKUTTY V. E.MPEROR 

I.L.B.ae Mad. 464 

“eamskara**— 

See Hiedu Law 1. L. B. 88 Bom. 81 
“sattsflsotion**— 

See ante, “exeoutionor eatisfisotion 
of the decree.” 

“eea-insuranoe”— 

See ante, “ policy 'of sea ineuranoe."^ 

•• eeller’s option ”— 

See poet, “shipment at Beller*B 
option.” 

“ eelle or oflters for sale,*' in Aot 

VIZ of 1870, e. 84, and Aot II of 1800, a 60- 

QuBB.<f-BsiFEBSS V. VlRASAUl 

I. LB. 84 Mad. 810 



( 131M ) 


DIOBT 07 CABXB. 


( 1S170 ) 


WOBDB ABS PBBASBB-eoiitf . 

" watniM 

See mU, “ •nhaaos ilw santenoo.'* 

8u oMte, '* ravane fha flnding and 
■antanaa.” 

— • " aanrant 

Set ante, “ publlo sarrant,” 

“aatOamantof iha aagaasmant," 

IB Bom. Aot ZI of 1870, a 0— 

VtiTAYAK Atuabax tu Collbctoh ot 
Bombay l.Ii.B>86Boin.880 

N dlatlnot matters 

See ante, ''Instrument oomprlstng 
or relating to saveral dlstinot 
mattara” 

In Aot n of 1888, a 6— 

RBnnXNCB uydbr Stamp Act, e. 67. 

I. 1a B. 86 Had. 8 


— — — " shall add to any existing am* 
bankmenVlnBan. Aot n 18^a 78 

<ah“ 

Ajodhya Nath Kon.A v. Raj Krishto 
Bear L Ia B. 80 Gala 481 

sji. 7 O. W. H. 984 

- " shall be of any of the lower 

oastas of the people on whom it may not 
be improper to Inillot so degrading a 
punlshmanV’ in Had. Bag. ZZ of 1818, 
a 10(/>— 

RATTKiADir V, Konda Rbddi 

Z.L.B.94Had.971 

"ohlkmi”— 

See ante, " hisaadaran shikmL” 

"rtilp”— 

See ante, “by a ship.” 

- "shipment at sailer’s option 
during Angust-Saptambar* — 

Macksrtich a Nobo Coomab Ray 

Li:AB.80Cala477: 
ao.7 0lW.H.481 

" riiopkaapar,” in Had. Aot 17 

of 1884, Boh. A— 

** Mubioifal Comton, or MAEOAuma a 
Sbobbtaby or Statb bob Lnu 

LIi.B.96Had.747 


■Ignlng 
wltnasi^— 


otharwlsa than as 


See Srinr Act, 1870, a 81. 

I.lAB.17 0ala8M 


WOBDB AHD PBBABBB-eestf. 

" situate 

dee JoBUDicTioK or Cbimivai. Coubts 
Z.L.B.80Had.l8e 

See liiMiTATiOH Act (XV op 1877), Son. 
II, Abt. 44 I.lAB.80Had.88» 

" sold 

dee ante, "any parson whose immo* 
vabla|proparty has been sold." 

dee ante, “parson whose Immova* 
bla property haa bean sold.” 

f ** solely for agricultural pur* 

poses,” in Had. Aot IV of 1884, a 68 (8)— 

Kiko-EmI'Bhor a Aixak 

LL.B.S6Had.B97 

“ soma interest in," in Aot ZI7 

of 1889, a 978— 

Sabhapatei CuETTi a Narayabasami 
Cdrtti 1. L. B. 96 Had. 666 

"some other oansa ofUkaantnra"' 

dee Limitatiok Act (XV or 1877), a 14 
I.lAB.86Calo.798 
19 0. W.N.476 

“son”— • 

dee ante, “ eldest son to be bom.” 

“sonatan”— 

See Dbbd— C oESiBUOTioB. 7 W. B. dBO* 

" speoial ground 

Royai. Imshrancb Company «. Auxhoy 
C ooMAR Dun I. Ia B. 98 Gala 976 
ao. 6 O. W. H, 

See, also, ante, “ firaud, surprise of 
mistake, or suoh other spaolsl 
ground.” 

" speolflo moreabla property’*— 

dee ZuRTPBSHOt Lbasb 

110.W.H.8e9. 

AVAA 7187?**^*^ mortgaged,” in Aot 

Baubbt a DnoHno Rambrisexa 

L]:i.B.9eBoni.86 

" splriituous Uquor”— 

dee CAHioxMRitTS Act, 1880, a 14 

Lli.B.lBCala 46» 

"square”— 

See ante, “ open square or the Uka” 

" stamped at the time of easou* 

ttOB,” in Aot I of a 17- 

Bubu MuiIi a Hunsox 

lL.B.B4]Iad.9B» 



( 13171 ) 
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WOBDB ASD FHSABBS-confil. 

** stamp ol Improper desoriptioD.’* 

in Aot n of 1889, s. 87, and Bale 16 of the 
Bales thereander dated 17th February 
1888- 

RarntiNcx vxdsr h. 67 of Act II op 
1800 I. L. Bw 88 All. 818 

stlpalationa 

See anie, ** all stipulations and reser- 
vations.*’ 

^“street” 

See (J. P. MuNic.'irALiTiK.i Ar.x s. 3 (4) 

I.L.B.80Aa70 

- “ street **— 

• See antit *' public street” 

See BomBxVY Municipal Act (HI or 
1888). I. L. B. 80 Bom. 658 

— “ structure 

See ante, ” materially alter the struc- 
^ tuje of any house ” 

“ subjects in dispute 

See ‘poHtf ” the subjects in dispute.” 

"subject of dispute,” in Act V 

of 1888, ss. 146 and 146— 

Sadar Alt v , Abdul Karim 

6C. W.K. 710 

" sub-lease 

See poat, ** the sub-lease shall not 
be valid.” 

“ Subordinate Judge ” — 

See ante, ” in the event of the death 
of a Subordinate Judje,” etc. 

" subsistence 

See ante, ” ostensible means of sub- 
sistence.” 

” substantial question of law”— 

See ante, " involve some substantial 
question of law." 

” suooession * — 

See ante, ” anydlspute shall arise 
respecting the right of oucces- 
sion.” 

" saeoesslvely 

GoPAL ChUNOSB BoSI a KiBTlCK CHT7X. 
dirDby . I. Ih a 38 Gale. 716 

“TOh”— 

See cmfe, ” any such oEbnoe.” 

See aere, ” tauBd, surprlie or mistake 
or sudi other spedil ground.” 


WOBDB AND FHBA8E8-eimft(. 

" such thing to be done ” in Aot 

V of 1888, a 147- 

Pabupati Nath Bobr r. Nando Lal Bobs 

6 O. W. N. 67 

sufficient cause 

Srermh, "prevented by any suffi- 
cient cause.” 

in Act XV of 1877, s. 6— 

Kiciiilaimm Nah'Kak r. Kamanujam 
P iuAi I.I«.B.85Mad.l66 

Ram N'aKAIX JoBHI r. rAKMKMWAR Nabaim 

Mahta I.L. R. SOCalc 808 

8.C. L. B. 80 1. A. 80 

" sufficient grounds for commit- 
ting,” in Act V of 1888, s, 809-. 

Kmi'kiioh /•. Vahjivandas 

I. L. R. 87 Bom. 84 

"suit”— 

See tinir, all the parties to a suit.” 

See. nn/r, “ if a suit be adjusted.” 

See rin/f, " parties to the suit” 

See. ante, "person entitled to insti- 
tute a suit or make an appli- 
cation.” 

See 'pnni, " the value of the original 
suit.” 

•• suit ”— 

See Phksidkncv Kmau. ('athk ('hurts 
Act, h. 38 I. L. R. 81 Bom. 858 

— - “ suit for money ”- • 

See Civil I’lidcKDritK CniiK (A(!T,XIV 
OF 1882), s. 381.1 

I. L. R. 38 Bom. 608 

” suit relating to a trust,” in Aot 

IX of 1887, Sch. II, Art. 18— 

SlTNlJAKAl.LNOAM CjIRTTI V. MARIYAPrA 

CjIK'ITI I. L. R. 86 Mad. 800 

" suits for land or other immov- 
able property,” in Letters Patent, High 
Oourts, 1866— 

Haua Lam. Rankkjkr i\ Nitambtni 
J)RRI I. L. R. 88 Gale. 816 

" sum he has rightly paid under 

the guarantee,” in Aot IX of 1878, s. 146— 

PuTTi Narayanamurtiit Ayyar n. Mabi-^ 
MUTiiu P 1 M.A 1 I. lii B. 86 Mad. MU 

"surprise”— 

See ante, “fraud, surprise or mis- 
take” 

"swarej"— 

dctSsDiTioN LLi.B.840a]o.861 
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See Obaht • • 18W.B.469 

. — . "tslukhdar,** in Bom. Aot VI of 

188S»B.8(a)— 

Nabandas Pabbhudas V . Pabshottaii 
Valv I. Ii. B. 86 Bom. 767 

"tarl”— 

See Gaktonmbnts Act (HI or 1880)b 
8. 14 I. L. B. 16 Galo. 468 

**ih6 area for whiob rent baa 

been proTiouely paid,” in Aot Vni of 
1886, a 68(7) (a)— 

Rajbndba Lal Goswami II. Ghdndbr 
Bhusan Ooswami 6 O. W. B. 818 

"the date of ieeuing a notice,'* In 

Aot XV of 1877, 8oh. H, Arl^79— 

Kadarbssub Srk Babor fi. Mohim Ciian- 
UBA Ghakravarti 6 C. W. B. 666 

— ’ " the purobaaer aball not acquire 

any "rigbta whiob were not poaaeaaed by 
tbe'hpreTious owner or ownera,” in Aot XI 
oflSra, a. 64— 

Avroda Pbosad Ghosb v. Rajxvdra 
Kumab Quosb I. L, B. 89 Galo. 888 
aa 6 G. W. B. 876 

» the aubjeotaiin dispute," in'Aot 

XIV of 1868, a 48— 

^ RaMASWAMI AyYAR a VYTinNATHA Ay- 

: YAB •I.Ii,IL86Mad.760 

"the aub-leaae aball not be 

▼alld,’* in Aot VIII of 1866^ a 86 (8)- 

« ‘ MADARGHANDBAKAPAUfi. JaKIKaBIKAR 

6aW.B. 877 

"the value 'of the original auit," 

In Aot XII of 1887, a 81 (a)— 

Shxo SiMOH V . Baldbo Singh 

LL.B.86A1L877 

"therein’'— 

See ofiie, " Ibund therein." 

"thing’’— 

See oate, " intangible thing." 

See oafe, " auoh thing to be dona" 
" three milea’’- 

See Bom. Aot HI or 1866 

4 Bom. Gr. 9 

"ttooamohto’’— 

See Evbamobmbiit or Rbnt. 

aw.&,Aot3i;2iii 

of MnontUm 

AMMrtOgtMBpod at fbo ttao of 


WOBD8 AVO FHBABa8~«>iili. 

“tltl."— 

See ante, *. haviiig only aa InpnllMit 

See ante, " right, title and InterMt 
iof th. debtor.,’' 

" to be bom - 

See ante, “ eldest mn to b. born.** 

— — "to the prejndloe of the pop. 

ohasw,” In Ben. Aot in of 1889, ., 485— 

Mon Lal Pal m CbBPOBAnox or 
Calodtta I.Ii.B.80Oala,e48 
na 7 O. W. V. 687 

— — — - "trademark," in Aot Z1.V of 
1860, ., 47^— ^ 

Radra Krishna Joshi «. KissonijAL 
Shridhak I. L. B, 86 Bom. 886 

“trader," in Mad. Aot IV of 

1884, Soh. A— 

Monicipal CorNcn. or Hanoalobn a 
SacRNTARr or Statn vor ^dia 

l.lAB.85Mad.747 

"traiuaotlon*’— 

See ante, “ mine tranmotlon 

"traasfbr, mooesMonor other. 

wlm”— 

See Binoal Trmanct Act, a 26 

I8 0 .w.ir.is 

"trial”— 

See ante, " order him to b. oommit- 
tedfbrtrlaL” 

See poet, "where the trihl srasby 

Jmy." 

"trust”— 

See ante, “ anit relating to a tmtb” 

See poet, “ whenever the diieotlon 
of the Court Is deoned neosmary 
for the administration of raoh 
trost.’ ’ 

“tnutltar aapeolflopnrpoie"— 

dee LouTAnoH Act (XV or 1877), a 10 
LL.B.8aBom.864 

"nnablsto entertain,” "unable 

to deolde,” "proaeontod srlth due deli* 
genoe”— 

See LaoTAxioN Act (ZV or 1877)^ a 
14 LlAB.88 0aIe.7B8 

■ — *UBder.rsnter”— 

Su BrnoAL BneoLASioH, 1708— VU 
I8W.B.80B 

" wwAly l daA <h.ni4^ **— 

das PABoiioii Aor(IV 

L X.'Mi.SB AJL80B 
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WOBD8 AND FHBA8E8-^oii<A 
*'uiifUr advantage 

^ See CoNTHACT Aot (IX ov 1872), s. 16 

I. L. B. 88 Bom. 87 

“anlesB the Ctourt otherwiae 

dlreota*’— 

Su Civil Piiocedubx Cods, 1882, s. 80 
18 G. W. N. 480 

‘‘useleBB*’— 

Afee “ become UBeleaa and inop- 
erative.’* 

"valid**— 

See ante, " the aub-leaae ahall not be 

valid.” 

— '1 " value 

See anU, ” the value of the original 

BUit.” 

•' vezatiouB/’ in Aot V of 1898, 

b.960- 

Bxnj Madhub Kiriufli v. Kumud Kumar 
B iawAS I. lii B. 80 Galo. 188 

a.o.6 0.W.N.7e9 

. "village cattle”— 

See Bombay Survxy and Settlkmbnt 
Act, 1805, s. 32. 

I.L.B. 2Bom.llO 


" village oommunlty 

See ante, ” member of the village 
oommunlty.” 

in Aot Xll of 1878- 
Rahimudoin V. Kbwai. 

I. L. B. 30 Calo. 886 
B.O. 7 G. W. N. 488 
L.B.80IA.89 

" wager 

See anie, ” by way of wager.” 

"wantonly* — 

See Pinal Cook, b. 153 

I. L. B. 89 AIL 689 

"waoh”— 

Qubin-Emprbss V. Gangayya 

LL.B.84Had.417 

"whenever the direction of the 

Court ii deemed neoeesary for the adminio- 
tration of euoh truet,” in Aot ZIV of 1888, 
1.689- 

Nbti Rama Jooiah v. Vrnkata Charulu 

LL.B.88Mad.460 

"where the trial waa by Jury,** 

in Aot ▼ of 1894. a 418- 

Knro-BunBoa a PAaBHUSHANUAR 

I.X 1 .& 86 B 0 BL 88 O 


W0BD8 AND PHBA8B8-^firli. 

" with the diatrainer ”— 

VlRAKAGlIAVA AyYANGAK |f. KaNAGAV- 

Aixi Ammal I. L. B. 86 Mad 608 

" without interruption,” in Aot 
1 V of 1888, a 108(c)- 

Tayawa f. CriisiiinApPA 

1. L. B. 86 Bom. 889 

"writing”— 

See. ante, "contract in Writing, 
regiatered.” 

"wrong”— 

Sre ante , " continuing wrong. ” 

"year”— 

Sv€ Sai.B Fttll .VkKKAKM ok llRVRNrR. 

I. L. B. 84 Galo. 881 

"year”— 

Sre anie, " current year.” 

WOBKING FOB GAIN. 

See JuRisuirTioN- C'auhk.s op Juri8> 
DICTION— DwKIXINU, CARKYINU ON 
Burin RMS, ok Woukino for CIain. 

WORKMAN. 

AVc Wobk.mkn’8 Brracii op Contract 
Act (Xlll OK 165tt). 

8 B. L. B. A. Gr. n 
I.li.a7Mad. 100 
I. L. B. 7 Bom. 879 
I. L. B. 10 Bom. 98 

WORKMEN’S BBEAGH OF GONTBAGT 
AOT (Kill OF 1869). 

- - - .. Iwjuiry under the Act 

— Summary trial not jiermiseible. An uffence 
under iho Workiiion’R Bn-auh of ContriKa Aot, 
1850, cannot \hs tricci Hiiininarily. Kmperor v. 
Dhondu Krishna /. L. It, 33 Bom. 22, followed. 
Emprror V , Balu (1008) . I. L. R. 83 Bom. 86 

• a 

Preamble and a L— *' Artifctr, 

Workman or Laftottrer ” — Person entUleilto work 
hy eantract and to i>ercent»iite of profits-^FrauduUni 
breach of contractr—Neyteci or refusal to perform 
work-^Kefusaltoworkforalleyed breach of coniraei 
by employer, A perHon entitled under hiH agree- 
ment to hayo the rttipuIatiMl work piTforrned on 
the contract syiitein in lieu of iiay, and to reooiye 
a percentage on the proflte as rommiwion withae 
an animal etatemeiit of the accounts of the buai- 
neas, a percentage of the reserve fund as commia- 
aion in the event of the Arm being wound up, and 
a similar peroentago on sums drawn from anon fund 
at any time, is not an ’’artifleer, workman or 
labourer ” under the Act. The neglect or refuaal, 
wilfully and without lawful or loaaonable ezouaa, 
to perform work or get it performed as mentioned 
in a. 1 of the Act. must amount to a fraudulent 
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WOBKMBN*8 BBBAOB OT OOimtAOV 
ACT <ZnZ OV 1869)-eemeU. 


breach of the coiitraot» os itated in the preamble 
to it. Where, therefore, a penon left hie emp1<qr- 
ment <ming to hie emplcmr’e failure tofurnieh 
him with a statement of the business accounts 
and to pay a percentage of the profits, in accord- 
ance with the terms to the contract: — l7cM, 
tlmt there was no such neglect or refusal as to 
bring lilni within the scope of s. 1 of the Act. 
PimirA Crandra Nandar v, Tarack Nath 
Cbavdra (1009) L L. B, 86 Onlo. 817 


nn. 1, 9. — Sttmvfuifp inquiry into an 

oyence punishahh under (he WarkmerCa Breach 
of CmdraU Afd^auH Fees Ad {VII of 1870), 
31 — Court~fee on pitUion of Comfdaini — 
Lidbiliiu of the workman to pay. An offence 
under the Workmen’s Breach of Contract Act 
(XIII of 1850) cannot be tried summarily. A 
penal ei^tmcnt must be construed strictly. The 
proceedings of the Magistrate, under the Act, up 
to and inclusiTe of the piuising by him of an order 
for either the repayment of the advance or per- 
formance of the contract do not constitute a trial 
for any offence as defined in the Criminal Procedure 
Code. In a proceeding under the Workman’s 
Compensation Act where the workman admits the 
odvanoo and repays the same it is not competent 
to the Magistrate to make him pay to the com- 
plainant the Court-fee paid on the petition of 
complaint. Emfxrok v. Dhokdv (1004) 

1. li. B. 88 Bom. 99 

WOB8H1F. 


^ See Hikdu Law— Worship. 

IFBITTBN BTATEMBNT. 


See Admission — Admissioss in Statb- 

MBNTS AND Pl.lADINOS. 

B. L. B. Sup. Vol. 804 
^ IB.!!. B. A.O. 188 

8 W. B. 88, 180. 980 
lew. B. 967 
99W. B. 990 
I. li. B. 14 Bom. 618 

See Practice I. L. B, 84 Oalo. 448 
See Set-off— Civil Procedure Code, 1882, s. 11 

8 0.W.ir.l74 

See Set- ofi^Gbnbeal Cases. 

14W.&478 
I. L. B. 16 Mad. 99 


— aboenoo of evidenee In support 

See Easement. I. Ii. B. 80 Oalo. 818 

See Possession, Order or Criminal 
Court as to— Decision of Maois- 

TRATH AS TO POSSESSION. * 

6 a WjV.n 

^ dsnlal of Mils in- 

See Co-sharer Suits by Co-shabrbs 

WITH BRSFBOT TO TUB JOINT PrOFBRTY 

I.L.B,98 Oalo, 998 


WBZTTBM:STAVBKBBT--«mfdj 

* dsnlal of title In-eoseU. 

See False Evidbncb— General Cases. 

L L. B. 6 All. 698 

See Landlord and tenant— Forfextube 
—Denial of Title. ^ 

I. Ii. B. 98 Oalo. 186 
I.L.B. 18 Gate. 86 
I.L.B. 16 Mad. 198 

; — presumption flN>m non-denial 

in. of allegation made against defendant— 

See Injunction Special Cases— Ob- 

struction OR Injury to Rights of 
PnoPBRTY . I. la. B.'96 Bom. 786 

— treated as an aoknowledg* 

ment— « 

See Limitation Act, 1877, s. 10— 
Acknowledgment of Debts. 

L la. B. 94 Mad. 861 

L Form and contents of writ* 

ten statement— C»rt7 Procedure Cod^ 1869, 
a. 123^Defendani'a written eteteAenf— Fartusee 
between pleading and proof. S. 123 of the Civil 
Procedure Code, contemplated that a defendant 
should, in his written statement, set forth the coao- 
ho intends to make at the trial. The rule tfollowed 
in Eahenchunder Singh v. Shatnaehum Bhutto, 11 
Moo. L A. 7 ; Mohummud Zahoor AH Khan v. 
Butta Koer, 11 Moo. I. A. 408; and Narainee 
Doaaee v. Nurrdhurry Mohuto, Marah. 70, that a 
plaintiff must bo held to the state of facts and 
equities alleged and pleaded by him in his plaint, or 
involved in or consistent therewith, applies also to 
the case made on the pleadings by a defendant. 
Iherofore, where the defendant in a suit in eject- 
ment averred in his written statement that the land 
in dispute was in fact his, but had previously to 
1805 been encroached on by the plaintiff, who, iu 
1806, was about to erect a building thereon, and 
that the defendant then, in order to avoid litigatioiL 
compromised the dispute by payment to the plaint- 
iff of a sum of money, and purchased the londr 
and had since then remained in possession of it 
HM, that the only defence open to tne defendant 
was that of purchase, and that he could not be 
allowed at the trial to prove a case of continuous 
user and possession adverse to the plaintiff com- 
menoing before 1865. Cbova Kara v. Isa bin 
khalifa L la B. 1 Bom. 908 

9. ArgumefUaHee 

atatemenL A written statement should not be argu- 
mentative. Bishen Sahaye Singh p. Beer 
Kibkore Singh 8 W. B. 986 

8 Offer without 

fudiee^Irrelevant matter^Aet VIII of IWw 
e. 184. — An officer without prdndioe should bo 
omitted lirom the pleadings masnit where the 
written statement of the pointiff oobtalned letten 
relative to on offer mode by the defendants witlurat 
prejudiee. the Court oideired. on the appUeatioR of 
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wBsrrair BTATBinsaT-coiiffi. 
the defendant, that the paragrapha of the written 
atatement relating to the offer should be struck out. 
Haliobd V. East Indiix Bailway Comi*aky 

12B.L.lt.Ap.l9 

A - — Irrelevant matter 

•^Application to take written statement of the 
fh. where there was in a written Btatcment matter 
irtelevattt and improper, the Court, on application. 
Ordered it to be taken off the file, with leave to file a 
fredi one in a week. ^ 'ritten statements should act 
out the bond fide nature of the defence, and nothing 
elae. Kasublal Dsy v, Tbemeabkx 

8 B. L. B. Ap. 18 

5 . Taktni/off ihe 

file for irrelevaney^Pelevant malter^Tender of 
written statement. The Court has jurisdiction to 
take ^written statement off the file, for irrelevancy 
until it is ' ‘ tendered,* ’ w'hich is when it is produced 
at the hearing of the suit. “ Belcvancy ” is to bo 
judged by n^at the defendant believed to bo 
material to hia caao, and not whether it did in fact 
diacloao a good defence to the action. Keshavji 
Naix V. Nasabyanji Ardesir Wadia 

• • 10 Bom, 485 

0 , . - Ineonaiateni pleas 

Plea allowed on appeal inconsistent with writ- 

* ten statement. A Hindu WTotc hia will deviKing 
certain anceatral property to hia wife, and on the 
following day he regiatered it and took the plaintiff 
in adoption. The testator died shortly afterwards. 
It was found that the plaintiff’a natural father waa 
aware of the diapoaitiona contained in the will, and 
that the testator would not have adopted tho plaint- 
iff but for tho consent of the natural father to 
those diapoaitiona. Tho defendants who claimeil 
u^cr gift from the w*ife had denied tho adoption 
in their written statement, and on appeal raised the 
further plea that tho adoption, if any, waa con- 
ditional on tho provisions of the will being acquiesc- 
ed in. Held, that tho defendants w'ero not precluded 
from succeeding on the latter of these pleaa not- 
withstanding it was inconaiatent with their written 
atatement. Mahomed Buksh Khan v. UoseiM 
Bibi, 1. L, B. IS Cak. 684; L. B, 16 /. A. 81, 
distinguished. Nabayamasaiii v. Bamasami 

Z. L. B. 14 Mod. 178 

7. Oourt-fee on written state- 

ment— Code of Civil Proeedvre {Act VIll of 
1866 ) , s. 120^Act X of 1877, s. llO^-'Covrt Fees 
Act {VII of 1870), s. 19. A written statement of 
his ease, tendered by a party to a suit at anv time 
before or at first hearing of the suit, isnotliaDlo to 
any CSourt-fee, and may be written on a plain paper 
(s. 110 cf Act X of 1877). A written statement 
called for by the Court after the first hearing is also 
exempt from stamp duty (a 10 of Act VU m 1870). 
Naou V . Yxsvath I. L. B. ff Bom, 400 

Gbxbao Au V . Kadib IIahombd 

18 O.L. 8,887 

8. yerlflcation of written etate- 

ment— ifdmiMtoa oa record wUhmA tenficatian. 
A written statement filed by the defendant should 


WBimOr STATBMBNT-eoiitf. 

be verified, but if admitted in tho reeonl without 
verification, its allegation should bo noticed and 
issues frameil accordingly. Badhaciiurn Boy 
V. Moran ft (V . . 18 W. K, 848> 

0. Vcfifkation on 

behalf of Corporation^Principal officer of Corpo 
ration or Companip-Civil Procedure Code, 1882, 
ss. 115 and 286~— Practice — IKciitYf of cAfection tO' 
verification — Plaint, verification of, Tho Civil 
Procedure Code by ss. 116 oihl 436 enables a prin- 
cipal ofiieer of a cor pom t ion to verify a plaint or 
written statement, and it is thon>fore not necessary 
that pcTmishiuii for that piirpoho Hhoiild be obtained,- 
but it should bo shown in cases to which a. 436 
applies that tho person (airport ing to verify a 
plaint or a writlen stiiteniont on Is'linlf of a ('orpora- 
tioi; or (*oin])any is a (irincipal officer i,f the Cor- 
poration, and is able to depose to tho facts of the 
case. If tho plsiiit or written statement contains 
a .statement to that effect, verification in the usual 
form would probably In^ siiflicient. AVhero suits- 
had been filed against the East Indian Bailway 
Company, the plaints in which described tho defend- 
ant Company as a (.'orponition, and an application' 
was madi* for tho admission tm behalf of tho defend- 
ant ('oinpany of written htatements signed. 
** Tho East Indian Hailwiiy Coiniuiny by their 
constituted attorney anil agent Biclinnl (larilin- 
er,’* W’ho w'as described in tho vcrilication as thw 
** Agc*rit of tho defendant Company,” and tho 
written stateiiients contained no statement to the 
effect that be was a principal officer of thoilefcnd- 
ant Company and alilu to dcjio e to the facts of 
tho case i/cAi, that such evidence should bos 
supplied by affidavit hi^fom the written statements' 
could Iw iidmiitetl. Tho provishms in tho (.V>do 
relating to the verification of written Htatemont, 
however, being intendfil for tho pnyteel ion of plaint- 
iffs, the ir observance might bo waived by • the 
plaintiffH, ami if they were preisinHl to waive 
objections to the siiffic'ieni'y of tho vcriHcntioii, 
further eviileneu of the natiini indieatcal might bo 
dispensed with. Srvrnatii Bankrjkr v. Kaht' 
In 111 AN Hailway Co. I. It , B. 88 Calo. 888- 


10, Appliratifjn to 

veriftj — Koticc — Practice when? an application is 
maiie that a written statement verified by a 
pi*rHon other than the plaintiff or dcfeinlRnt, it is 
always dohirablo that notice U? given to the other 
side, although not absolutely inrci'ssary. Finlay, 
Campbell ft Co. r. Stekijb 

1 Ind. Jur. N,8.88 


11 ^ .... Application to 

verify by agent — Notice. 'I'ho CVnirt will allow a ^ 
written statement to bo verified by the conatitut- 
od attorney of the (sirty without iiotioo to the 
other side. Overend, (Jurnky ft (.*o. v. Stbilh 
1 Ind. Jar. B.8. 40 

18. Filing written statement— 

Time for filing . — Under tho OrNle of Civil Procedure 
a plaintiff cannot fib a written statement idter 
having seen that of the defendants, and by way 
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WRITTEN STATBMSNT-eoiiAl. 
of rejoinder thereto. Jadvii Ram Dib alias Jadub 
Ohumobr Dbb V. Bam IjOghuic Muduck 

6 W.B. 68 

18. - ■ and veri- 

fying miUen statement on heJUdf of plaintifi— 
Civil Procedure Code^ 1859, ss. 28, 123. The plunt- 
iff in a suit wont on a pilj^mage after he had beton 
orflcrd to file a written statoniciit, but without hav- 
ing filed it Not having returned when the ease was 
on tho board, his son applied, under ss. 28 and 123 
of Act Vlll of 1860, for Idave to verify and file a 
statement, alleging himself to bo interested as a 
reversioner. The application was refused Held, 
that a thinl party will not be allowed to verify and 
file a written statement for a plaintif! who has 
culpably neglected to file one himself. Dekomovb 
Dossbb V. Tabbacuurn Coondoo OlIOWDRRy 

Bourka O. 0. 168 

14. AdmlBBlon of wrltton atato- 

mantOr-^ivil Procedure Code, 1859, ss. 120, 122. 
'J'hc admission of writtcm statements of tho parties 
on various dates, unless expressly called tor by tho 
Oourt, was Md to bo contrary to tho iirovisions of 
fls. 120 and 122 of the Civil l4ooedure Code, 18.69. 
Aiii Nukxb alias Emdau Ai.i v. Torab Au alias 
Mirka Nawar . W. R. 1864, 44 

18. .Written Btatement by thizd 

party — Potver of Court. A Court has no autho- 
rity to receive a written statement in a suit from 
one who is not a party, or to permit such a poison 
to appear at the hoaniig. Surmomoyrk v . Bykttnt 
Chvndibb Mustovbr ' . • 86 W. R. 17 

• 18. Defendant negleoting to 

'put in atatement— Ad^mmeaf of ease — Costs. 

in tho event of a defendant neglecting to furmsh a 
written statement, the Court will examine him as to 
the grounds of his defence and should it appear 
desiiablo that a written statement should bo put in, 
the case will be adjourned for that purpose at the 
expense of the defaulting party. Ramruttow v . 
Oribbtal Irlavd Stxam Nayioation Cokfany 

SByda, 88 

17. Additional written state- 

2liant— Praeft^Aef Vlll of 1859, s. 122. An 
application by fee defendant for leave to file an 
additional written statement allowed on condition 
of the defendant paying the whole costs and famish- 
ing a copy of the additional statement to the 
plaintiff free of charge. Distinction made between 
such an application by a jdaintiff and one mode l^ 
a defendant Dasmavi Dabi a SniXATif Ghosb 

8 B. Ik Bn Ap. 11 

18. ■ ■■ — ■■ Supplemental 

• statements, filing of. Supplemental written state- 
ments cannot be filed after the parties have entered 
upon their ease at the hearing. MnKOHBRSRAW 
Basovji a Niw Dhubumbiy Sfibkiro 4 
WBAvnra Company . I. li. R. 4 Bent 678 

10a - CwS Proesdufe 

Code, 1869,0.122. A Court wasMI not to have 
done wrong in admitting a supplemental written 
statement whibh it had called rar under a 188, Civil 
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Procedure Code, 1860, which did not add to or 
vary the plaintiff’s claim. Jahanoiik Bvxrb v. 
Buicxabm Lall 11 W. Ra 71 

SO.. Statement ex- 

fdaining plaint. A written statement which was in 
explanation of tho plaint and not starting a new 
case was allowed to bo put in by the plaintiff after 
evidence was taken, and the defendant not being 
prejudioedby its admissiou. Lall Mahomrd v. 
Dhoolbb Ram Doss 88 W. R. 877 

SL Amsndment of written 

statement— Permtaricai fo extend counter daimr-" 
Practice. Ihe defondants, owing to their ignorance 
of the true facts, did not include in their counter 
claim oortain sums paid by thorn to tho plaintiff in 
part payment of tho allcg^ losses Incunm in re- 
spect of the purchaso and re-sale of tho aforosaid 
cotton. Hda, that the lower Court (Rnsstihi,,/.) 
had rightly |wrmitted the dofbndants to put in a 
supplemental written statomont extending their 
oounter daims so as to indude these itoma Laxiimi- 
OHAND V. CnoTOORAM I. li. R. 84 Bom. 408 

28. Objeotiona to written state- 

ment— iSi«arif»y—“ Four dear dogs”— Civil Pro- 
cedure Code, 1859, e. 124. A written statoment 
has been ” four dear days ” upon the file in oom- 
plianoo with the rule 28, although the last of snoh 
days is a Sunday. Objoctions to the written state- 
ment on the ground stated in a 124 of .4ot VIII of 
1869 cannot be taken when the suit is ri|M for 
hearing. Smallwood v. Parry . Oor. 89 

88. Civil Procedure 

Code (Act XIV of 1882), se. 115, 146 written etaU- 
ment, received and not objected to, though not signed 
or verified according to taw^-Objedion tahm on 
appeal after ease fought out on merite. It is not 
obligatory upon a defendant to put in a written 
statement Ho may do so if he likea S. 146 of 
tho Civil Frooedure Code oontemplatos that issaos 
may be settled whether there was a written state- 
ment or not, though it is not obligatory on the 
Oourt to frame issues if tho defendant makes no 
defence. Where a uTitten statoment filed on 
behalf of the defendant was actually received by 
the Court and no application was made by the 
plaintiff to have it talcoh off the file on the ground 
of its not being signod and verified by the defend- 
ant as required by a 116 of the Civil Frooedure 
Code, and the queidon was raised for the first 
time in irapeal after the case had been fought on 
in the fint Court on the footing of a proper 
written statement. Hdd, that in such oiroam- 
stances the appellate Court was not justi- 
fied in decreeing the suit on the footing that 
there was no defence, by lesson of the written state- 
ment not being sini^ or verified the defradiat, 
and the case uonld have been tried on the meiita 
Rusmr Gasi v , Tara PsosAinrA CBOwnum 
(1907) .... 110.W.N;87L 

24, RalsIiiffqmBtiimiiotffalaid 

lnwritt«nst8tem8Bt<---GsMaitosl0rs<ifafs8- 
aXda dsf ones in written statemM A dsfesdant 'll 
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WBXOTSOr 8TATBMBNT— ecmcU. 
not firecludod from availing himself of any equity 
which arise out cf the facts pruv^ at the 

merely beoauso he has not raised that equity 
onj the- face of his written statement. Gour 
Chunobr Biswas v. Ghersk Chun her Bimwah 

7 W. B. 120 

SB. Jttnginff qurMion 

of jurimiietion — Fre«h iaaiie — Practice. \\hon« a 
question of juriscliotion had not bc*eii raised in a 
written statement, the defence therein being linii^ 

^ to a statement, of the merits of the ease, an appli- 
cation to raise an issue ns to jiiriMliction was 
grant^ on payment of the cchsts of the adjourn- 
ment to enable the plaintiS to meet the ca.sc> set up. 
Roueemotxa V. Palmer . . Cor. 8 

WBITTBN BUBMIBBION. 

ssf Fee Administbatiox Suit. 

WBONGhDOEBB. 

See Contribution, Suit For^oint 
Wrono-doebs. 

Fee Limitation Act, 1877, Son. II, Art. 

lOiT . I.Ii.B.24 0alc.418 

Fee Partition • 1. li. B. 86 Galo. 061 
12 O. W. N. 127 
Fee Res Judicata— -Parties— 43amb 
^ Parties or their Befresentatives. 

I.Z..B.14BO11I.408 

WBOKOFUL ATTAOHMENT. 

Fee Attachment^ Liability for 

Wbonuful Attachment. 

L li. B. 17 Oslo. 480 
li. B. 17 L A. 17 

Fee Damaoeb— Meaburb and Assess- 
ment OF Damaoes — ^Torts. 

8B. L. B. A. O. 418 

1. li. B. 8 Bom. 74 
7 Mad. 285 . 

Fee Damages— Suits fob Damages^ 
Torts. 

Fee Execution of Decree— Liability 
FOB Wbonofol Execution. 

WBOMOEini OOKVIEEMBET. 

Fee CoMFouNDiNO Offence. 

l.L.B.810alo.l08 

Fee Penal Code, bs. 340 to 348. 

Fee Unlawful Compulsion. 

I, L.B.19 0alo.672 

Fee Wrongful Restraint. 

LL. B. 18Bom.877 

1. What amoimts to imprlaon- 

snont— Fatf foe damagee^ The detaining of a 
person in a particnlar place, or the compelling him 
to go in a particular direction b;jr force of an exterior 
WW overpowering or suppressing in any way his 


WBOEOTUL COEFINBMBNT-eofild. 

own voluntary action, is an imprisoiiiiicut on tho 
part of the |M*rson exercising that exterior will. 
Paran Ki'sam Narasaya Pantui.u t*. Stuart. 

2 Mad. 880 

2. Nature of oonllnement— 

Penal Code (^r/ XL V of /J67;). e. m. In order to 
render a pt^wni liable under s. 3411 of the I'enal Ctsle 
it must ho shown that the wrongful eonlineinent 
was cf such a niitiin* as to inilieate an intiMitioD 
that the pcTson coidiiiiNl should not be diseoveri'd. 

In the matter of the petition of Sreenatii 
BaNKKJEE. KMPRE.SS v, Sree.vath Banekjkk, * 

I. L.B.8 Galo. 221 

8. Unlawful commitmont by 

person in authority— y/fq/vd urrmt— Penal 
Code, a. 220 — Preeumptita^ of tiiulicc, J*roof of an 
unlawful coniiiiitment to eonliiieiiient will not of 
itsedf wnirant the legal iiifc*ntnce- of ii aliei*. Know* 
ledge that such commit inent is ruiitrnry to law 
is a qui'sliuii of fact iind not of law. and iniist Xto 
provi*d in onler to satisfy the ivqiiiieinents of s. 

220 of the Penal Cisle. Reo. v. Nauayan Habaji 

9 Bom. 840 

4. Obtaining arrest of wrong 

person— LiVibtlify of pmum getting Court m 
motion. Where a wrong ikm-hoii is urresled and iin- 
priscnuKl under a decree to which he is no iwrt v, the 
pitrson netting the Court in iindion is not liolife for 
such arrest and imprisonment if he did not obtain 
the process fraudulently or improiHTly. Kiieema 
CHA nLUv.DoNTi Muim . 8 MaA 88 

6. „ Illegal arrest — Afatke. Four 

persons, two of them imlicc cunstsbles and twiC 
village oflRcc*is, were convicUul of wrongful confine- 
ment and abetment then*uf. llio defimdants. the 
village oflict^rs, maliciously directed the nrn*Kt of 
certain persons for resisting the detention of cer- 
tain pigs fountl tn'HjNiHsing. UeM, a good** con- 
viction. Anonymoith 6 Mad. Ap. 24 

0. Wrongful restraint— Penal 

Code, as. 339, 340, 342 — Malice. Malice is not an 
essential ingredient in the olTonce of ** wnmgful con- 
finement ” as defined by a. 340 of the Indian Penal 
Code (Act XLV of ISfst)- 'I'hc offence is complete 
when a jienioii is wrongfully restrained in such a 
manner as to be prevented fniiii proceeding b(*yond 
certain circumscribing liirita And a person is 
wrongfully restrainisl when he is voliirifarily 
obstnictfid HO as to bo prevented fnnii promsling in 
any direction in which ho has a right to proceed. 
'l%o acciiMd H8 abkari inspector visitisl a toddy 
•hop where the complainant anil one JJ werct em- 
])]uycd as agents for the sale of Irddy. Having 
reason to suspect that an offence under the Abkari^ 
Act (Bombay Act V of 1878) bar] beem committed, 
the BccuKfd muilc an inquiry, in the course of whlob 
UiO complainant mode certain statements impli- 
cating his fellow-servant. 71io ac-oused thereupon 
resnh'ed to jiroheciite D and make the complainant 
a witness in the case. In order to prevent him 
being tutored, the accused ordered his sepoy ta 
brinf the romplainant to his camp, and there 
detained him during the nig^t, and on the following 



( 18185 ) 


< 18186 ) 


DlOfBSr OF GASBa 


'WBOvaruL ooinnvaMni4--eoiitf. 

•moning sent him in chugs of a sepoy to a Hagii- 
.trate’s Oourt, when the complainant repeated the 
.Btatomonts made by him before the accuse L He 
was then allowed to go away. The accused proae- 
•ciitcd A and in the conrso of his trial admitted in 
his deimtioii that he had ordered his sepoy to 
bring the complainant to his camp, and had detain- 
•ed him there during the night After the 'termina- 
tion of D's trial, the complainant charged the 
■accused with wrongful confinement under a 342 of 
the Indian Penal Godo, The accused pleaiUwl that 
the complainant had voluntarily coibe Ao his tent 
to have his statements reiliioed to wridfig, and that 
he had of his oun accord stopiied in his camp 
•during the night llic trying Magistrate held 
this plea proved, and discharged the accused 
■under a 203 of the Code of Oiminal Procedure (Act 
X of 1882). The Rrssions Judge held that, though 
the accused had detained the complainant in ma 
•camp during the night, still he was not guilty of 
any oflenoo under the Penal Code, as he hail acted 
without malice and to the best of his judgment 
HsM, by the High Conrt on revision, that the mere 
•circumstance that the accused had acted without 
malice and to the best of hia Judgment did not 
protect him, if his act otherwise satisfied the de- 
finition of B. 34(1 of the Indian Fbnal Code. 
Dhutia ti. Clivvobd X L. B. 18 Bom. 876 

7 . Wrongful urreat— Panoi Code 

•{AeH XLV of 2860), a. 342 — Criminal Procedure 
Code, 1882, a. 6i--Offenee committed by a BrUiah 
aubject t» foreign ierritory^Poumra of tho police 
to arrat for eueh offence without a warranl, 8. 04 
4 of the (iiniinal Procedure Code (Act X of 1882) 
• docs not empower a police officer to arrest without 
a warrant a British subject in British India on a 
charge' of criminal breach of trust or other cogniz- 
able offence committed outside British India, 
ilf was a native Indian subject of the Que-on- 
Emi^rcsa, residing at Belgaum. A complaint was 
filed against him in the Sangli State, charging him 
with committing breach of trust within the terri- 
tories of that State. Therou^n he obtained an 
'Older from the District Magistrate of Belgaum, 
dated the 16th November 1891, which exempted 
him from arrest for the offence of criminal breach of 
trust without a warrant issued by himself or by 
tile Political Agent of the Southern Maratha coun- 
try. This order was oommnnicated to Jf through 
tiie accused, who was the chief constable at Belgaum. 
On the 27& November 1891 a police officer from 
'Itogli State oamo to Belgaum with a warrant 
issued 1^ tile Sangli Oourt for the amst of M 
•ona dha!^ of criminal breach of trust 'Hiedhief 
.constable thereupon dlieoted M'a arrest M 
^brought to the notice of the chief constable the 
IBstnot Magistrate’s order of the 10th November 
1891, hut he was detained in custody till the matter 
'wap reported to the first class Magistrate, who 
ordered his dlsohaigei In the meantime (lie 
•complaint filed against Jf in the Sangli State 
was dismissed without requiring his eztoadition. 
Jf therenpon prosecuted tiie dhief constable on 
A ohaigB of wiougfal anest and wrongfdl confine- 


ment Hdd, that the chief constable had no 
power to arrest the complainant without a warrant 
and that he was guilty of the offeuoe of wrongful 
confinement under a 842 o^the Penal CSode. In 
re MifkuND Babu Vbtub ^Z. Ii. & 19 Bom. 78 

8, Ptieoner in jaU^ 

Confinement, ittegdl, tn eeU-^Penal Code [Act XLU 
of 2860), AS. 79, 114 and 342. If a prisoner is 
confined in a particular part of a prison without 
Iqgal authority, that confinement is a wrongful 
one, notwithstanding that his confinement in the 

S rison at largo may ba legal Baishtab Chabav 
UAHA V. Eupbrob (1002) 1. L. B. 80 Galo. 95 
0. 0.60.W.N.611 


0. Penal Code (Ad 

XLV of 1860) a. 342— Officer arreating and confining 
fudgment^debtor in houae of judgmenl-ereditw not 
guilty of wrongful confinement. An officer arrest- 
ing a judgment-debtor under a warrant which 
directs him to produce the judgment-debtor when 
arrested before the Court with ^ convenient speed, 
is not guilty of wrongful confinement if, having 
effected the arrest when the Court is not sitting, 
he confines him in the house of ^the jpdgment- 
creditor. His duty is to produce the judgment-debtor 
at the next sitting of the Court and until he so 
produces him, he is responsible for his safe custody. 
Eiipbbob V. Samvbl (1906). 

LL.B.80Mad.l7e 

WELOBtaJUL OOHYBBSION. 

See Damaobs—Mbasubb ahd Assess- 
mbbt Of Damaobs— Tobis. 

LIi.B.4Calo.ll6 
6 Bom. 0.0.140 
LI1.B.IOAILI88 

See Onus or Proof— Wbomoful Conver- 
sion 7W.a886 

See Plbdqor and Plbdgrb. 

L L.B.19 0alo.888 
Ii. B. 18 L A, 60 

WBOBTOFUL DBTBNTIOV. 

Detention of aooueed by Folioa 

Inepeotor— Cnmieal ProeedweCodt,1872,a. 124 
—Per Glovbb, J.— Where a Sub-Inspector of 
Police is char^ with having detained priaoneis 
for more than twenty-four hours, it is not neoessaiy 
for the Grown to prove that he detained them 
vdth a guilty knowle^, as s. 124, Act X of 1872, 
imperatively lays down that acomsid persons ate 
on no account to be detained beyond that time 
except under special order of the Magistrate, 
whioB was not ob^ed in this ease. 

Basoobam Dass 10 Wt & Of. 86 

WBOXTaFUL DIBMI88AX1. 

Fm Minniin SiBum 
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WBONGTHL DISMISSAL ctmM. 

lult flop, against Government 

Fee GovBRNiiavT 7 B. L. & 688 

WBOMGFUL DISTRAINT. 

Fee BaNOAL Rbnt Act (VI TT of 1860), 
s. 27 • 0 W, Ri Act X, 7, 83 

7 W. R. 41 
9W.R. 168 
Marsh. 864 
16 W. R. 461 
8 B. L. R. Ap. 74 
8 B. Ii. R. A. a 861 

Fee Bengal Bent Act (VIII of 1860), 

8. 100. I 

Marsh. 470 
8 W. R. Act Z. 186 

Fee Bengal Tenancy Act, ss. 121, 122, 
140. 

LL.R.88Calo. 864 

Fee Jurisdiction of Civil Court— Rent 
AND Revenue Suits. N.-W. P. 

I.L.R.18A11.400 

.Fee XiMiTATioK Act, 1877, Sen. II, 
Art. 28. 

7 0.W.M.7a8 

Fee Madras Rent Recovery Act, a. 20 

^ I. L. R. 86 Mad. 188 

Fee Madras Rent Recovery A(’T, a. 78. 

1. L. B. 80 Mad. 440 

Fee Private Defence, Right of. 

83 W, R. Gr. 40 

Fee Rioting • . 8 Mad. Ap. 11 

LL.R.18Mad,148 

Fee Small Cause Covslt, Mui-ussir^ 
Jurisdiction -Wrongful Distraint. 

Fee TREaPASS— General Cases. 

88 W. R. Or. 40 

1. Gutting and oai^ng away 

erops— Pereone pni in pomwnan in fXfCttUm of 
decree. Certain patnidoni who, in execution of a 
decree for khag poHeciwion, hod bcc^n put in nominal 
poHBeuioii of their lands, instead of ousting the 
raiyats allow'od thorn to cultivate, and when they 
had cultivated cut and carried away their croiw. 
held, that the act of the patnidara was an abuse of 
the law of distraint, and rendered them liable for 
damages Ador MonL*N Cuuckbriiutty v. Dia- 
NOOB Monee Dabbe . 10 W. M 70 

8« GropE, BsiBuxe of— .4d X of 

1859, Si. 142 and 143 — Treapace. Certain sub- 
lessees sued in the Gollootor's Cburt the xamindar 
and others employed him for the value of crops 
seised and carried away, under a oertihoato, as 
waa alleged by the defendants, granted to them 

S f the Gollector, but which they failed to produce. 

dd, that n. 142 and 148 of Act X of 1850 arolicd 
to the case. S. 148| Act X of 1850^ oontomiMated 
not only the ease of a person who professes to follow 
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the provisions of the law, though he has no powor 
to distrain, but also the ease of a iN'mon who, 
under colour of the AvU doi»H distrain, but does not 
do so according to the provisions of the Act. Such 
persons were consideriHl by that aootinii as trea- 
passera, and wen* liable to the penalty of tn*spasa, 
in addition to daiiiagea which may l>o awanled 
against them by the Revenue (\nirt. Radha 
Mohan NaskarV. Jadvnatii Dash 

8 B. L. R. A. G. 861: 18 W. R. 08 

8. —Person acting without auth- 

ority— X of mo. S. /4J- - 7'rf s/jriMrr. M. 143, 
Act X of 1K59, did not apply when a diNtraiiior acted 
without the authority of tlic Hii|MTior holder. In 
such a ease he was a men) tn^NpaHses. Rowniiitn r. 
Bhulanatii Dosh . . 6 W. R., Aot X, 07 

4. — Suit for damages for Illegal 

distraint — Tori — Xon-joindrr of jMtrtien — Partiea 
inacfitaiM of lort A suit for eomiNMiwitinn for 
illegal distraint of enips was bnuight by ime of two 
persons jointly entitled to the enipa distraiinsl. 
Objec^timi lieiiig taken at a late atage of the earn* on 
the gntiind of non-joinder of a party, that ]iarty 
waa in hia own application added hh a plaiiitiif. 
Held, that the rule that isTNona having the saiiio 
catuse of action miiHt aiie jointly dcMts not apply 
to actions on tort in every enh.e in which pornons 
have been dainnitii'd by the aame tortious act. 

If the objection of non-joiniler of party in an action 
of tort be not taken at the time and in 
the way pnividiKl by law, the deftMidiint ia liable 
to such portion of the damages only as have bt*eii 
incurred by the plaintiff who originally bi'uught 
the suit Jagdso Singh r. Raiiakatii Aiiik. • 
LI 1 .R. 86 Gale. 886 

6. - ~ PerBons removing property 
under rent law— /Vr^rr/f/re— rr wd eWe, «. . 379 . 
Perwms rainoving property under the pniviniuns 
of the rent law relating to fliHiraint ought not t4) be 
prooecdiHl nguinst under the eriininal law, but the 
parties aggrieved by a wrongful diatraiiit shmild 
have n*cf»urHc to the remedy pniviiled by Rtmga] 
Act VJ1I of 1860. In the nuttier of Aghani. 
Aghani V. Biiagi Hai.wat . 8G. L. R. 804 

0, - - Right to Bue to set aside 

wrongful distraint — Highi of lundlord ugfiiwii 
ireapaaaer. A landlonl whoan tenant'a erropa have 
been wningfiilly diatrained tiy a airanger, hua a right 
to sue to aet aaidn aiieh wrongful cliatraint. Hoiilio 
Narain V. SiiooDiiA Krisiito Bkkaii. 

I. Ii.R,4Galo.890 : 4G.L.R88 

7. Right to damages for wrong- 
ful diatraint-Fmir. An VUl of mo, ««. 30, 

73 — Lifthiliiy to hhH for dnmngea. When, on the 
one hand, a raiyat iiiatitiites a auit to emitcst thiMs 
demand of a diairaiiier, the (>ourt haa no option, but 
must adjudicate upon the demand. If, on the other 
hand, the diatrainor has distrained * * otherwise than 
aoooi^'ng to the provisions of the Rent Act,*’ ho 
has done so at his fieril, and rendered himself liable 
to an action for damages by the owner of the dis- 
trainerl property. Tahinee Kant Lahirbb Chow^ 
DEBY V . Rajkishobb Tontry . 84 W. R. 8M 
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8. Bight to damages— Ad Z fl/ 

iA50, 9. 14Z-Suit to contest distraini-^^Onus of 
proof danuiges. In a suit to contest the demand 
of a flistiainer. the landlord is only required to prove 
the fact of tenancy and the amount of jumma if 
thereupon the tenant pleads payment and paymoot 
is denied, the unua is on the tenant to prove ma 
ollpgation. Before a tenant can obtain any decree 
for damages on the ground of illegal distraint 
he must prove what lorn ho has actually, sustained. 
OojAN Dbwan vl Pbannatk Mundul 

8W, B. 9S0 

8 .. 


Onus of proof— iSftftf for damages 

for wrongful distraint — Act X of 1859, s, 143, 
In order to maintain a suit under s. 143, Act X of 
1869, it was necessary for the ptaiiititT to prove that 
the ^fendant in making the distress was acting not 
only without right, but without anything to justify 
him in supposing that ho had a right to distrain — 
a mere trespasser without any reasonable found- 
ation for the claim setup. RaybKtjmol Domh 
«L JhobooMollah • 16 W. B. MS 


See JoYLOLL Sheikh 
Chowdhry 


V. 


Bbojokath Pattl 

9 W, B. 168 


10. - Bolt on aooount of property 

damaged by wrongful distrainer— Ad X of 
1859, s. IdB-^Damages for vexatious distraint, 
power of Court to award. When a suit had been 
Drought under a 142, Act X of 1869, on account 
of property damaged or destroyed by neglect of a 
distrainer, the Court was not competent to award 
damages for vexatioiu distraint Such damages 
^ore properly awarded by the Collector under s. 
138, in a suit to contest tho distrainer’s demand. 
Nonkoo Ram u. Woojooitr Roy . 

6 W.B., AotZ,68 


U., 


Froeednre— Bcap. Ad VIII 

of 1869, s, 101 — Proceedings against persons wrong- 
fatty distraining. When proceedings are taken 
before aMunsifunder Bcn^l Act VIII of 1869, 
a 101, ho is bound, first, to inquire whether an 
offence has been commits, and if he is satisfied 
that it has, the only order he can make against the 
offenders (not being tenants) is that they shall pay 
tbs value of the crops distrained. Prim Ckahd 
I iAHA^r. Addoito Doss SO W. B. 446 

WBONOTUL GAIN OB L08B, 

See Criminal Breach ov Trust. 

6O.W.ir.S08 

See Cheating • Z. la B. 88 Oalo. 60 

iSfeeTHEKT . L L. B. 16 Bom. 844 
LlaRlSAU. 88 
LL.B. 88 Oalo. 6608 1017 
LZi.B.86 0a]o.416 

WBONGTUL liOBB. 

FeeCKBATiNO • I. Xa B. 88 Gala 60 
See Fobobby 6 O, W. BT. 897 


WBOVGFUL ZiOSB-soimU. 


See Muohiev 


8B. ZaB. A. Or. 17 
Z. ZaB.80a]o. 478 
Z. la B 18 Oalo. 66; 680 
Z. Za & 7 Bom. 186 


Fes WBONoruL Gain ob Losa 
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Treapaasor— Fame paid during 

wrongful possession, righl to recover. Where a 
‘ person lias wrongfully taken iXMisession of an estate 
and held it adversely to the true owner, and has, 
during his possession, paid certain sums for Govern- 
ment revenue on the supposition that he was the law* 
ful owner (being, however, in reality, nothing more 
than a trespasser and wrong-door), ho is not entitl- 
ed to recover, as against mo true owner, any sums 
so paid, even though ouch payments mav have icjir% 
ed to the benefit of the true owner, but must be 
content to bear the burden of his own wrong. 
Tiluox Chano V. SouoAMiNi Dasi 

Z. Zi. B, 4 Oalo. 666: 8 O.Z1. B, 466 

WBONGFTTL BBBTBAZNT. . ^ 

Fes CbMTOUNoiNa Oubncb. 

I. L.B.810alo. 108 

See MiaoHiEN . I, la B. 18 Oalo, 66 

Su Penal Code, as. 339 to 341. 

See WsONGf UL CONnNEMBNT. 

LZaB. 18 Bom. 876 

L Penal Ooda^ as. 889, 840)848 

— Poliee officer, oonduct of. In a case of a police 
officer dhaigod under Penal Code, a 342, where 
there was no malice, no intention of doing an act of 
the nature spoken of in a 339 or 340, and no 
voluntary obstruction or restraint, though there 
was probably eKoessive and mistaken exorcise of 
powers not civilly excusable in a police officer, the 
facts were held not to amount to, the criminal 
offence of wrongful restraint. In the matter of 
ike psttHon of Budrool Hossbin 

84 W. B. Or. 61 

8. ■ a. 889— ife/uwl to let person go 

until he gave baiL Where a police officer refusM 
to let a person go homo until ho had given bail, 
he was hdd to have boon guilty of wrongful 
restraint under a 339 of the l^nal Code. Gheo 
Shubn Sauax V. Mamhombd Fakil Khan 

10 W.B.Or.Sa 

8k .. — ■■■ ■■■— ■ Pvliee heeping 

witneseineustody under sarveSttance. Where the 
police kept a witness under surveillance for four 
days, the Hi^ Court AsM, under the droninstanoea, 
that there was nothing in law to warrant them in 
keemng him so in restraint Bajranoi Lail «. 
Empbess 40. W. V, 49 

4. JBesMini and 

taking money on false plea. Where the accused 
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WBOHOTUL BB8TBAlHT--eoiiltf. 

pn^nted tbe oomplainuitB from proceeding in a 
eartaiii dbeolioii with their carta and ezaoM from 
themaanmof moneyon a falaeplea:— DTelif, 
the aoonaed weiegwty of wrongful reatraint, and 
not theft JowAEnSRAnv. Griohabii CHowonaY 

10 W. & Or. 86 

«. Penal Oode.M. 79 and 841— 

Jf«ilaheo//aef —Act done in good faiA under bdiej 
ii iifuoUfUd by law. A Court peon accompanied by 
two of ue deoM-holdcr*B men (potitionora) went to 
ezeoute a warrant of arrcat against the judgment- 
debtor M. A palki with dosed doom was noticed to 
be oomlng out of tho male apportment of if *a house. 
Iho petitionersi believing that if was eilecting his 
eaeape in that pallet stopped it and oxainin^ ii. 
eltheegh the persons accompanying the palki pro- 
tested and said there was a Uy in it Admittedlv. 
then was in tho palki a poidanoshin lady of rank. 
Hskt having regard to tho terms of h. 70 
of the Fenal Oode^ a conviction of the petitionom 
under a 841 was not right Kanai Lal Gowala 
Qom-Bimiss L lii B. M Galo. 886 

• • 

Xaubai Goala sl QuiiH-EMnaaa 

1 a W. B, 806 


8. POnal Code. ss. 68. 70, 99. 

848— Act done 6y a person by mistake of fuel 
if good faiitk bdieving hinuelf justified by lauh— 
Bifit of primfs defence against acts of a puldic 
servanfaeiing band fide under colour of his offUe-- 
Act Xll of I 86 C 9 9 . d&^Reasonabie suspicionr-- 
(Bilnuiion to a police Oj)Ecer while acting in exe- 
entian of duiy—Arrestr^^iminal Procedure Code 
(Act X of 1882)f s. 84. On the 29th Deceinljer 
1887. the accused, a police constable, was on duty at 
a temporary post near the Arthor Crawford Market 
His turn of duty lasted from 4 to 7 a. m. Bedween 
6-30 a^ 7 A.ir. he saw the complainant carrying 
undes his arm three pieces of doth. Suspecting that 
the doth was stolen property, he went up to the 
complainant and questioned him. In answer to one 
of wo questions tho complainant stated that tho 
doth was made in England. The acoiiscd, noticing 
that each piece boro Gujarathi marks and not know- 
ing that sne^ marks are placed on English-modo 
goods, oonduded that this statement was false, 
and timt the doGi had been stolen. He took hold 
of one of the pieces of doth in onler to ozamine it 
more dosely. complainant objected to this, 
and thnm was a souffle between them for the 
noasesslon of the doth. Tho accused then arrested 
9ie oomj^nant^ and took him to a European 
Ihspeotor. to whom he stated the foots, alleging 
that he h^ arrested the complainant bedbuse he 
bad assaulted him. Hie Inspector, seeing that 
the oomplainant was an old man. and on the 
aoensed saying he was not hurt, let tho oomplainant 
go. The oomplainant then lodged a complaint 
bslfaie the aoyqg Chief Bredwioy Maig^trate 
fit— g^ng the aeonasd with wrongful restraint and 
cnonpol oondnement. offences punishable under 

▼Ola ▼• 


WBOTOTUL BBSTRAINT-coiilil. 

aa 341 and 342. respectively, of the Indian Fhnal 
Code (XLV of 1^). The defence was that tho 
complainant had assaulted the accused, and 
hod been on that account arrested and kept in 
oondnement until rdoased by tho Inspector of 
Police. The Magistrate found that there was no 
jnstifioation for the snspioion whioh tho aoouBod 
professed to entortain ; that there were no reason- 
able grounds for questioning the oomplainant 
about tho cloth in his possession, and that tho 
souffle was caused solely .by tho action of the 
accused in treating the oomplainant without 
any ^ valid reason os a suspootod thief. Iho 
Bfagistratc convicted tho noouara of wrongful oon- 
flnomont iindiT a 342 of tho Indian Penal Code (Aot 
XLV of 1890), and sonfonced him to four months” 
rigorous imprisonnicnL //e/d. by tho High Court, 
that tho oonviolion was wrong. The oocusod 
havings under the oiroiimstAnoeB of the case, an 
honest suspicion that tho cioth in Uio possossion 
of the oomplainant was stolen property, was 
justified in putting questions to tho complain- 
ant. tho answers to whioh might clear away his 
suspicions, and having received answers whioh 
were not, in his opinion, satisfactory, ho acted 
under a bond fide belief that he was legally justified 
in detaining what ho siispoctod to bo stolen 
property. The putting of ipiostions to tho oom- 
plninant, not for the piir|K)Hn of causing aiinoy- 
anoo or from idle curicisity, but in order to clear up 
his siiHpioioiis, was on imlioation of good faith, 
os definoil in a 62 of tho Indian Penal Code 
(Aot XLV of 18(1(1). Ho was therefore protooteil^ 
by Si 79 of tho rude. Kviui though tho act of the * 
accused In detaining the cloth might not have 
been strictly justifiable by law, — ^that is. oven 
though there might not have boon a complete basis 
of fact to justify a roasnnable Biispiaion that the 
cloth was stolon ]>n»|)erty, — still tno complainant 
hod no right of private defence under a 00 of 
the Code, os the accused was a piiblio servant 
acting in good faith under colour of nis office, and 
his act was not one which caused tho apprehension 
of death rqr of grievous hurt. 'II 10 complainant was 
not justified in n>fusing to allow tho accused to 
insiHsct tho cloth, in snatching it from his hands, 
and in sou filing with him. He was therofore 
legally arrested, iindiT s. 64, cl. 6. of the Criminal 
Proemuro Code (Act X of 1882), for obstructing 
a policc-ofiiof^r while acting in tho uzooution (A 
his duty. Bhawoo .Tivaji v. Muf.JX Dayal 

H Ih B. IS Bom. 877 


7o Indian Penal Code i 

{Act XLV of mo\ 98 . 148. 841---Kreeiing a 
fenceover a way- ‘Obstruction to pMio paihway — 
Deoreeof Citnl Court — Maps and plans depicting 
wap^Unlawful assenMy^Magistroie. duly of. to 
maintain decrees of Civil Court^Bule. enlargment 
o/. at the hearing. In deciding whether a person, 
accused of wrongful nwtroint by erecting a fence 
over a way hod. os he alleged, obtained a decree 
of the Civil Court with regard to that particular 

19 a. 
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WBOTOFUL BBBnEUONaV^oiieU. 

way, a M^trata diould, inatead of obtainiqg evi- 
denoe to modify or qnostioii a deome paaaed by 
the Civil Court aeolaring ri^ta of partioa, oonfine 
hia attention to obaerving or onforoing the terma 
of the deoiee ' of the Civ3 Court. Rabh Mohax 
Pal Mobim Chabdba Chabbayabtt (1000) 

saw. N.sis 


8. Criminal Proee^ 

dun Coda (Act Vof 1898) s. 428^EigU of way, 
inUrfinnu wOh^^Order of preterving statusguo 
ante an eonvicUon, if prop^r-^AppMaio Court, 
power d, to at oHdefor ouch order ^Penal Code 
{AfA XLY of 1860), a. 34L Where a mraon 
blocked up a private way, alons whion the 
oomplainant had a right to go, by nuaing a wall, 
and waa convicted of the offence of irrongfnl 
reatraint under a 341 of the Penal Code, and an 
order wan panned by the trying Magiatrato directing 
the accuaod to remove the obatmetion and not to 
interim with the complainant'a right of way, and, 
on appeal, the Appellate Court net aaide the order 
directing the removal of the obatmetion and prevent 
ing the aecuaed from interfering with the complain- 
ant'a right ^Hdd, that the oraer of removal of the 
ohairacBon waa a neceaaary corollary to the pre- 
vioua conviction of the acenaed, and waa a proper 
order. Bdd, alao, that^ although an Appellate 
Court ban, under a 423 of the Code of Criminal 
Procedure, the power of making any amendment 
or any oonaequential or incidental order that 
may bejuat andproM. auoh Court cannot make an 
order which would make the entire proceeding 
• infmetnoua and abaurd. EM, alao, that the order 
of the Appellato Court, aotting aaido the order 
for removal of the obatruction, waa neither proper 
nor juat Dxbendba Chabdba CiiowDnuBY v, 
Mohuti Mohan Chowdiiuby (1901) . 

< saw.v.dss 


9. 


Bight of way, in- 


terferenu with— Order to remove obstruction, t^pAity 
of-^PmACodeiAetXLYofmO), ss. 114,241, 
Orimindt Procedure Code {Act Y of 1898), s, 622. 
EM, by the Full Bench (Ambbb Au, J., and 
Bbbit, J. diaaonting), that a Magiatrate, while con- 
victing an accuaed under aa ^ of the Penal Code 
for wrongfully xeatraining a mraon by the erection 
of a hut or by aimilar act cn obatruction, haa no 
Juriadiction to order that the hut or other meana of 
obatmetion ahould be removed. Ddwndra Chandra 
Choutdhury v. Jfohtm Mohan Chowihry, 6 C. W. N. 
462, overruled. Edd, further, by the Full Bench, 
that, wbereaa in thia caae criminal force bad been 
^'uaed the accuaed to the oomplainant when the 
latter objected to obatruction, which interfered 
with hia ri^t of way over a path, and thia con- 
atituted the offence of wrongful reatraint^ of which 
offence Vest acenaed bad been convicted, an order 
for the removal of the obatruction diould be paaaed 
under a 538 of the Criminal Procedure Code. 
MoBm Mobav CrowdEbt «. Habbvdba Cbandba 
Obowdbby (1904) • L Ii. B, 81 Ovdo. 991 


WBOTOFUL BBZZUBfl ZN BZBOU- 
TIOJX. 


8 u Civil Pbocbdubi Oonm , 1882, a 844 
(Act XXJII or 1801, a 11 >-Qub8. 

T10K8 IN EXBGUTION ON DxcBia 


SW.W.IB? 
2 Agra 105 
5 Mad. 195 

ISB. I 1 .B.SOI; 208 note; 207 notei206 
note. 12 W. B. 85 

8B.L.B.A.a418 
I.l4B.28 0alo.488 


See. ])amaue8— Measurb and Aasisa- 
MXNT or Damaois— Torts 


Marah. 496 


8 Agra 202 

3B.L.B.A.a418 


See EnouTioN or Digrxn— Liabhaty 
roB WBONoroL Execution. . 

See Maucious Prosecution. 

LL.B;19B0lii.485 
See Sale in Execution or Decree— 
WRONoruL Satjbs. * 


Y 

YBAB, 

agrioultural— 

See N.-W. P. Rent Act (^XVIII ol 1873), 
S.94 . 1. 1^ B. 1 AIL 512 

YOUTHFUL OFFBNDEB. 

See Reformatory Schools Act (VlII 
or 1897). 


z 

2A3CINDAB. 


Sm Orauudabi CHAnAH Aar, & 48. 

ioo.w.ir.ea7 

See Gbant— ComTBuonoK of OBAim. 

I.L.&0]l4d.807 

I1.B.I8X.A.M 


Am Gbamt — Pown 10 Ouxr. 

B. Ih B. Sup. VoL n, 774 


Bu Zaiuhsab, butt of. 

8u Zamdibar, fowrb of. 
Set Zarirbab, bishts of. 
Set ZAURBAB ARB Raita*. 


•iid-> 


kaibBllAt batw em Ctovwimiinit 


See Bamaam VwuaaauaHm — 

, I.rAB,808]»4«4 
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BAMXNDABf— eoneU. 

liability of, for repairs of tank. 

See Contract Act. s. 70. 

I.L.B.18Mad.88 


proof of title of— 


See OwNXRsniF, Presumption of. 

I. Ii. B. 16 Mad. 101 
HB. 18 I. A. 140 


effeot of— 

See MBRaKU 


purohaeeby, of patni interest. 


3 G. I 4 . B. 169 
I. Ii. B. 10 Calc. 760 


ZAHIMDAB, DUTY OF. 


Ancient tanka — Negligence - SM- 
jaofy powers — Liability for damage occasioHcd 
sy inflow of tanks, Tho public tluty uf iniiin- 
teining ancient tanks, and of constructing new 
ones, was originally undertaken by tho Uuvum- 
ment of India, and upon tho Bcttlement of tho 
county has, in many instances, devolved upon 
zamindaiB. Such zomindars have no power to 
do away with thoso tanki^ in tho inaintonaiico 
Of which ki^o numbers of people nro intercstod, 
out are ohaigod under Indian law, by roaoon of 
tnoir temie, with the duty of preserving and ro- 
psttmg them. 'J’he ri^ts and liabilities of such 
zamindars with regard to those tanks are ana- 
jOj^B to those of persona or corporations on whom 
mtutoiy powers have been conferred and statu- 
tory datioB imposed. A zamindar, if the banks 

a of any such tank in his possession aro washed away 
an eztwidinai^ flood without nogl^onoo on 
pa^ w not liable for damage oocasionod 
tomby, M a d ra s Railway Company w. Zaminoau 
or Cabtixinaoarak 

14 B. L.B.209 : 98W.B.879 
I..&ll.A.8e4 

s.a in lower Courts. Madras Kailwav 
Company v. Zamindar or Kavntinuooub 

6 Had. 189 


Mid .ftor iwuud 


eibd.i8C 


2AKnn>AB, poinm or. 

-h:— ^Ower to grant luum-Ltam 
term than zamindar's engagetneni 
Operation of Act XVI of mn 
^ azamindar for a longer period 
his own engagement with the 
m not absolutely ^ for tho excess, 
bj^tonh^oi^ble, and might bo winfii^ SembU: 
*nst Aot XVI of 1842 applied to agricultural 
gsiss, ^ to Jond fide leases for other purposes. 
«iTA Rax a Nanuos Dabs 
^ lH.W.Ptetlll,47;Bd.lg7il08 

. — Hindu law-’ 

manever and oisiier. 
^ Hindn law, the granting of a loose, 
far a t«, is an act withinthe scope of a 
nmuai’s authority as manager and owner of ihe 
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ZAMINDAB, FOWBB OF-coseW. 

■'*'’**• binding on his suocossor, 
moss, m the circumstances in which it was made. 
It was otherwise than bond Me. Ramanandan 
p. Srinivasa Murtiii . .1 L. B. 9 Mad. 80 

«?; ; ; Power to alter boundariea— 

altering boutkiary withoui 
wiion of iJoeemiHent, Zamindars liavo no author- 
t ** Mnnctioii of Cuvemment, to 
ter the boumlnricB of their pcrmaiiciitly settled 
ts ilcH, and to trnnofer villages from one zamindar! 
10 another. Sui-ij „„ orrangement is of no binding 
!*♦ between tile pariioa who hove made 

J. It A.MCJ1 UNDER BaNKIIJKI V. MUODUN MOllUN 

'“wabkk . . . W.B.18e4,84 

_ r Power to charge e.tete with 
porsonal debts — A deiTeo for iioMiK*isiion of 
wrlain land with wauilat obtained by a zamindar 
Of an cBtaie, os giicli, cannot bo plodginl by him 
na ^‘urity for a iMTsonal debt^ nor for auch a 
debt can tho eslatii bo made liable, nor his 
siicccHHor bo held n^aponaiblc. Nimayn Cburn 
S aiN tf. Rammoner Bkkhee 10 W. B. 169 


ZAMINDAB, BIGHTS OF. 

See Madras llKutLATittN XXV or 
1802 . 14 B. li. B. 116 

L. B. 1 A. 988 ; 989 
Sec Patni Tenure. 

I.L.Ba98 0alo.744 

See Waste Lands. 

I. Ii. B. 10 AIL 179^ 

1. Nature of namlndarl estate— ^ 

Power to deal with estate, A zainindar's ostatp is 
analogous to an cBtalc-tail as it originally stood 
upon tho statu to de donis. Tho zamindar .is t^ 
owner of tho zamindari, but can neither onouAbor 
nor alienate beyond the period of his own life. 
ClUNTALAl'ATI (JlIlNNA blMIIADJURAJ V, ZaMINDAB 

UP ViziANAQRAM ... 9 Mod. 198 


9. ColleotionB of rent— Claim fo 

intermediate icniire— Onus of proof. A zamindar 
has as such a primd facie right to the gross collec- 
tions from all tho mouzohs within his zamindari. 
it is for parties Hotting up an intermediato ionuro 
to prove llu^ir grant. PiiAurjAD Hen v. Dueqa 
pjLiSAD Tewaui . 

9B.L.B.F.C.111: 19W.B.F. 0.6 
12 Moo. L A. 988 

3. - Bight to rent— PaynMNf of 

revenue by zamindar, Tho right of a zamindar to 
exact from a tenant payrnimt of rent for a oortain • 
picc-e of land in no way depends on whothor ho 
does or dmw not pay revenue for that land. 
JOTENDRU MunuN Tagokr V. Atmun Burbu 

1 0. Ia B. 866 

4. Zdabilityfor rent— Co-«karsr 

tn tatukh. Held, that a zamiidar, by becoming a 
co-sharer in the talnkh, does not lose lus right to 
the joint lesponsibility of all the other oo-mmrs 
for Uie due payment of tho ^ent ; ho only becomes 
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SAMIBDAB, BIGHTS Or-«oiitf. 

bound to main an allowanuo for that porUon 
which he as a co-diaitr ought to pay. Oobihoo 
C ooMAB Ghowdhby V . Manson 

15aii.&5e: 28 W.B. 16 S 

5. Oompenaatlon--Compeii«iftba 

to painidar fo^loat nuiainei by erection of works by 
railway company. A samindar who iccoivoB hia 
rent! in full u not entiUod to participate in com- 
ponBation loooived by hia patnidar for Iobb 
B uffered by the latter in conaequcnco of works 
boing erected on land included in the patni. 
MARABAJAn OY BuBOWAN e. WOOMA SOONUDBIK 

Dobsxi 10 W. Bk IS 

6. - - Bale in execution of decree— 
Cnotom — Ch^€ on aak^proceeda. Where a sale 
took place in execution of a decree, and it was 
proved by custom that the aamindar's right 
extended to one-fourth of the sale-proceeds in 
oases of involuntary Bale i—Hdd, that the aamindar 
had a right to recover the fourth diare of ^ the 
proofs of sale from the judgipcnt-creditor, 
who in truth reserved the sale price. Ihe zamin- 
dar's ri^t attadicd to the sale-proceeds, and 
was a prior charge.upon the proceoda Byj Naiu 
Pbbsuad V. Mahombd Buxl Hossxik 

8 Agra, Fart II, 804 

Caetotn — Bight 

to share of salt-proceeds — Cakvdation of anunmt — 
Zamindari haq. Where by custom the xamindari 
ia entitled to a quarter share of the sale-proucodB 
as hifl huq zamindari, he is entitled to recover it 
tm the occasion of sales, either absolute or originally 
conditional, but subsequently becoming ansolute 
by foredoBuro, from the vendor and the pur- 
chaser, and the latter cannot be disohaiged from 
his liability by proviiig that ho has paid all, in- 
cluding zamindar's dues, to the former, it beii^ 
incumbent on him to Boe that the zamindar is 
Batisfiod in respoot of his dues. Held, further, 
that, under the ciroumBtanccs, the plaintiffs, 
the zamindars, wore entitled to one-fourth from 
R460, the principal amount repayable, and not 
from the amount ascertained at the time of fore- 
closure to bo duo to tho mortgagee, including 
itttorest, inasmuch as the deod< made no provision 
for payment of any aum zb intexeBl. Hbjcba 
Bam V . DxoNabain Sikqh 

Agra F. B. 63 : Ed. 1874, 48 

8 . Salt in execution 

of house in Mohattor-Wajib-iU-ur^Liability of 
awUion-piurchase •^Bight of zamindar to hug-i- 
chakoram. Ihe zamindan of a certain mohalla 
^daiined from the ^rohaser of a house situated in 
"luch Mohalla, which had been sold in execution 
cd a decree, one-fourth of the Bole-preceeds of 
Buch houses such purchaser being the hokior 
ol such decree. 8aeh suit was based upon the 
terms of the wajib-ul-un. That document stated, 
Mtef oMo, that, when a house in such Mohalla 
waa sold, a ocsB oalled ehahaiam was mooLygd by 
sooh zamindam **aooordiiv to the^mdmtanding 
arrived at between the adfir and fbu aamindarB.” 


ZAMINDAB, BIGHTS OF-coneld. 

Held, that such zamindars were not entitled undes 
the terms of the wajib-ul-urz to one-£ourlh 
of the sale-pioceedB ; that the deciee-holdflr, 
because he happened to have beooffie the anotioo- 
pnrehaser, oould not be regarded as the “ sdler ** 
and it was only the ** seller '* who was liaUe; 
that the terms of the wajib-ul-un were ap- 
plicable only to private and voluntary sales^ 
and not to oxocutton-saloB ; and that, under these 
oiroumsUncos, tho suit must bo dismissed. Bbni 
Madho V. Zauubul Haq I. L. B. 8 All, 787 

8. Bale of lomindar’s right— 

Bight as tenant in another house. Where a zamin- 
dar’s right is sold by auction, it does not follow 
that, by tho sale of ihe zamindari right, he for- 
feits his tenant-right which he had in another 
patii in rospeot of a house. Ram Bukbh 8iMs e. 
PuHDUMuir KiSHOBi . 8 Agra, Fan II, 808 

10. LandhMor and 

temanl~^als of house by tenant--Haq-i-diaharum 
by whom payable. In tho case of a customary right 
to reoeivo haq-i-chaharum, whoro it does not appear 
that ihe xamindar's right to a diaio uf tho purehase 
money is limited to a right to daim it bom the 

alwi. HeeraBam v. Baja Deo ^mdn Singh, N.^ 
W. P., H. 0. (1867), F. B., 63, referred to. 
Dhabdai Bibi V. Annou BAUMAir (1001) 

I.L.B.83A11.809 

ZAMINDAB AND BAIYAT. 

See Bengal Ebnt Act, 1800. * 

8u Landlobd and Ibnant. 

Su Madbab llXNT Bxcovbby Aor, 1800. 
See Right or Oocupanoy. 

ZAMINDABI DAKa 

L Beng. Act Vm of 1868- 

Egect of Acton liabUiiyof palnidars. Bengal Act 
Vill of 1802 did not relieve patnidan from their 
liability under tho did laws of paying the zamindari 
dAk chargoB. Bissonath Siboab v. Shubno- 
KOYii 4W. B,8 

a LiobUUy o/ pat- 

nidar. Where the terms of a patni lesse did not 
make the patnidar liable for the maintenanoe of 
the zamindari diki^ it was Md that the patnidar 
was not liable for a tax which was imposed on tho 
zamindar by Bengal Act VIU of 1808. Raxeal 
B oss Mooubju V. Sbubno Moyh 

6W.B,100 

a LiMUty of pai- 

nidar* Ihe povision in a pottah that it aaj Item 
is laid upon the zamindar over and above the sadder 
jumma, the patnidar shall bear a rateable propor^ 
tion of it, Aeb not to include the ohanna eonnsoted 
with the zamindari dik. Rohinxx Siine Bor f. 
Tbrooba Soondubu Dassu . 8 W. BnAB 

Saboda Soonduby Dbbia Wooiu Ctarav 

SiBUB 8W.B.S.aaBGB 1% 
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SAiitZHPABl SABH-TeoitfiA 

. ■ Om^ Mh^cm 

*^j!Mi|iiiibH Aftf MflMfiiaMi Anii XX 
M AH ViJI of 186SS^miifa€i 

mmI snfii^ m to ixMrMit 
jit -IfaMifaf 0 / fttliitfrir to pajfddkAarjM 

■;.CIoiiirjNirtiWi d/ ]Mliii faMCi In a paUkuhAth 
1^ iiieoatsd m 18M^ tbio pcUnfitof ftipnlated 
to m ite Mlary tnd ox|»nw of amlM lUib 
dkMijto luNUOi* nod to a^ipomt tliem and (upexin- 
tondoiit Onto trork, under the lyetom of aimtadan 
dUfr ttipB In vogue. IfeM^that this itlpulation 
l iw|ihi ed upon the patnidar the liahiUt^ <4 wying 
M thaigea leooveraUe fidm the Aamindor; 
andt elthough tivf i^item ha» ainoo boon ohankodi 
thh UabiliAy of poying luch chatgoa muit be takon 
to exiot'' S^roia Somiiwry Debeav, Wooma Chum 
Sffcoft JR* i9. 0. C7. Bef, 17, follou'Qcl. 
JliMi R ahiCax V. Buoy Ghavo Mahtap / lOOO) 

’T! I.L.R.a8 Oilo.ae8 

EJJBWMBl XmSB AND GBSOBR 
rait for— 

/ Fee Small Cause Couuv^ MoruseiL— 
* JutxaDicJTioN— C eub. 

I. Xa B. lAlL444 

, lAVOBlN OT CALZOOT. 

^ea Hihdv Law — WtUr — Vuww of 
-> DuroamoM — Gamn^r. . 

X.L.B.91MikL106 

« ' Aw-Fninova Act, a. 1& 

* ^ Z.L.B.ai]C«L10S 

SAJniBAA. * 

Aw OomVLAB CoVltr ( AT KAWniiAB). 

I.I..B.8BQm.68 

. JL:_ agVUeatton of Bom. Bob* U of 

fw JvMamcvoB ov Civil Oovnv - 
...'OAMra . . L Ik B. M Bom. 174 


! EABZIBAB-eoMiC; 
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OonittlMr Ooort at— 

"Ate Hum .^VBT>. JvRiaDioxiux 6v-~ 

i: ; BcAifAf ^Ctm. 

. LL.B,a0BaBi.480 

CooBT. JuaiaDionoH or — 
'VBoiiaAY — Cbiuual. 

l.L.B.8Bosf.884 

MaAoHBMonoiror Crdoxal Oouui 
' OamuL Jomaueno*. 

; : I, Ii. a 18 Bom. 741 

- of BHttsh Conmil ot 

.Am litelMiMte Oomr Oumiaa.). 

' ‘ . .'.x tra-.8BWiB,88, 



Nf-^lU^ara^ 

jaMiiAiiltoa Ami. ' 


d— CoiNMiieaftoii"‘/nitoi»to 
nn$dlp Uut local hw^MakmcAnn him of OM^ 
—b^iUdimgc ended by Q nmmm d on 
the •^intige land mtheui a'HhwUy, llio 
of the plaiiitilla iit the iaiaud of 
part uf too dtiiniiuuna uf the SulUa of 
were taken for a railway by tL<- British Govito* 
nont» under a 0 of the lutlian Land 4lT.”H**** 
Aot» iSlMi which had been brought Into IMI lb . 
Zanzibar by Order in Cuun^ In a aidt ,l0l 
oomponaatbn for the value of toe lands so tata^ 
and also of Ihe buildings pn vhnialy oreotod thenon 
by the said Uoverntiieni without authority : BiHt 
that (i) as ngards the liiml% the plaintiiii are 
entitled under the said Act to the niar&et vaino 
thoreui at tho date of sei vicc of notion undo! a 
including such aotual spcoulalivo advanoo tiiairin 
as had already taken place in oonsequenoo of tho 
railway schomot but excluding any futuiw apoonh 
ative advauoo from tho liko causo ; (ii) tliat» aa 
regards Uie buildings^ English law ii[)pJK:dB undos 
tho Older in Council of 1884 and ihu subwqnent 
treaty of 188ft Jly that law, nulwithstaodinn; 
treaty rights of uxterriioriaiity, llio lex kei rei 
eitm governs Ihu imridouts of land, that . is* in 
this case, klaliunicdan law, ul which law a Zonal* 
bar Judge han jiiilicial eogro/tincc ; and (lii).that» 
by Mahomedan law, the huuM s did, not beconao 
tho plaintiffs* proficrty : the plaintiffs^ are entitled 
to havo thorn ruoiovi^d, and tho value to them of 
tho right to have thorn l euioved from Jande which 
ha\o ceased Ui be.' their properly is the 


el the^ooinpoimtioii due. 8 ecuetaat ov B9rA!D|L 
run Fubeioe AirirAUiS v, CiuiiLBswoMni, Fiuan^ 
AMO OOMPAMy (lUOl) . L la Bk 86 Bonk*^|r' 

Bc. L.]£881.A,]fl: 

ZBRAIT LAND. 

Frc Kbnqai. ' rif.N.wcv Act, H. IIA * 

13 0.W. N.eeiioei 
Fee Uenqal 'ruNANCv Arr, s. 190, 

laaw.N.ias 

Fee Civil. PnoclDiiiK ronn UUff XlV 

IIP 188;!), 8. 211, 12 O. W, N. 660 

Fee MksmK PboVITS. 

12G.W.N.06O 

ZOBOABTBIAN FAITH. 

— tenets of— 

dee MuKTAU (yKliEMOElKS. 

LL.B. 88Bom.l||t 

ZUB-LFBBHGI LBABS. ' ^ 

. Set Attaciimkeiv— Aliekation nuniMB? 
ATTAtMMElfT . l.Ii.&18Aai98 

8tt VUtQAI. RMVt.ATIOM Vlll or ISlfli . ' 
MK- TniAtlox Alt, «. tt. 

-V, **2±>r.’nsifflVi 
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IVABB-emftt 

LxA 9K ~ ZuBi*nt8Ba» Leaab. 

Sv MoBTOAOI — VOBSESSION UKbXH 
JIOBTOAQK . 

Ste Kigbt or oa?iji*A50 Y — Acquisi- 
tion or iiTGBT — • Modn of Acgursi- 
noN. ' Z..L. B. S4 Gale. S72 
Ii. B. 28X A. 168 
1 0. W. B. 23 

Src I'BANSVKR or pROlQCItTT ACT» H. 5'J. 

13 a W. B. 40 


TAmilatum 
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! (1l V of IS77)f AVA. 11 f Aria, 4St lOB-Suii to rtcover ! 

rmta nnlist^ hy znr p(»hgidnr nfter esupirfi o! | 
, Unat — himiiaiiotk — “ Upfcifte inoaeahU |»roper/y,’* • 




SnJB-I-FBSHQl IJ[U8B-.c^ 

4iieai»tfi^ oh-Suii of SmaU CauM Ooif,ijt watm 
less than M600 in, valvo ord^r of remand, 
frmn-^ivU froUdwe Code (Act XIV of J882}e 
M. 686, 688 eL (28), Aiuit brooght hy «i ovnai 
of land for tho recovory from zur^pahgiiere ai 
ronla realised b¥ tho lattor from the tenanti aftet 
the expiry of the sar-pesAg* lease, ie 
Art. 109 of ftch. 11 of the Limitation Aet 
not by Art. 48. By '* specific moveable proper^ '* 
in Art 48 is meant propciiy which can be speeifled 
by tho delivery of tho identical subject and does 
not cciver money. Samadnur Chauhay y, Bato&AiftA, 

/. L, H. 6 AIL 348, dissented from. Eaaoo BUyafi 
V. TAe SUnmMf •* SavUri,'* L Bom, 133 g" 

JaMtfWn V, Qvlam Jitani, L Ih^B, 8 Bom, 19, 
folloB’orl. Aoand^c Mahto B'Kfliwr Alivllah 
( 1037) llCI.W.B.8e2 
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